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Case Wo. IS, 806. 

SHOREY et al. v. RENNELL. 

[1 Spr. 407.] 1 

District Court, D, Massacliusetts. April, 1858. 

Seamen— Illegal Ponishment— Right to Pko- 
TECTiox— Listening to Complaints. 

1. Any officer of a vessel may use force, when 
necessary, to coerce the performance of duty by 
a seaman, when an exigency requires instant 
obedience. 

2. But no one but the highest officer on board, 
can inflict punishment for a past offence, for 
the purpose of reformation or example, 

3. Knocking a man down with a belaying pin, 
is an illegal mode of punishment. 

4. The crew of a vessel have a right to the 
protection of the master against illegal violence 
from his officers. He ought to listen to their 
complaints, and prevent a repetition of their 
wrongs. 

5. Where the crew, having been maltreated 
by the mate, without reason, and one of them 
knocked down with a belaying pin, and having 
good reason to apprehend future- violence, ap- 
pealed to the master in a respectful manner, 
stating their grievaiices, and requesting to see 
the consul, and declaring that they would do no 
more duty under the mate, the vessel then being 
safely in port: Seld, that the master had no 
right to require their further services, without 
listening to tlieir complaints, and taking meas- 
ures, or giving assurance, that they should be 
protected from future wrong and outrage from 
the mate. 

6. Where the master of a vessel causes any of 
his crew to be confined in a foreign jail, he 
ought to see that their condition and treatment 
there, is such as humanity requires. 

7. Where seamen have been confined in jail 
on shore, the master ought not, on their return 
to the ship, to inflict punishment for threats sup- 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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posed to have been uttered by them while in 
jail, without seeing the men and hearing their 
statements. 

8. It does not necessarily follow, because a 
wrong is attempted upon a seaman, that he may 
use every kind and degree of resistance. If 
the wrong be such as will admit of comolete in- 
demnity, such resistance cannot be resorted to. 

9. The master is civilly responsible for his ill 
treatment of the crew on board of his ship not- 
withstanding the advice or direction of the con- 
sul. 

In admiralty. 

0. G. Thomas, for libellants. 
T. H. Prince, for respondent. 

SPRAGUE, District Judge. These are five 
libels by seamen against the master of the 
ship Anna Kimball, for alleged personal 
wrongs and violence, -while at the island, of 
Mauritius. In August, 1856, the libellants 
shipped at Calcutta, for a voyage to Boston. 
When three days out from the Sand-heads, 
they had heavy weather, and the ship leaked 
badly. The crew in the forecastle consisted 
of seventeen men. Some of them went aft 
and requested the captain to put back, on 
account of the leak; he replied that the wind 
would be ahead, and that he would put into 
the first port for repairs; in this answer the 
crew acquiesced, and continued, without fur- 
ther objection, to do their duty, although the 
labor at the pumps and working the vessel 
was severe, until their arrival at Mauritius, 
one month and twenty days after leaving 
Calcutta. After arriving at Mauritius, the 
libellants and the rest of the crew moored 
the ship safely, secured the sails, and per- 
formed eveiy duty, until the. morning of the 
second day, when the libellants told the mate 
that they wished to see the captain; they 
then went aft, and told the captain that they 
wished to be discharged, because they were 
dissatisfied with the ship. They complained 



SHORE Y cCase No. 12,806) 

o 

of ill ti-eatment of tlie crew by the mates, 
and of a want of provisions. Up to tliis time, 
it is conceflerl, the master personally had 
treated the t-rew well, nor does it appear that 
he had ever heard that they had complained, 
or had c-ause to complain of had treatment by 
the officers. These seamen then specified 
tlieir grievances, that one man had been fre- 
quently beaten by the mate, with a piece of 
ratline' stuff; that another had been struck 
while at the wheel; and that a third, by the 
name of Shivelbein, had been knocked down 
and beaten by the second mate, with a be- 
laying pin; and that the quantity of beef 
.served out to the crew was insufiicient. 
To these complaints the captain paid no at- 
riMitiou, and although the second mate, who 
was present, declared that he had knocKed 
down Shivelbein, as alleged, and would do so 
again, the captain took no notice of it, but 
at once ordered the men to their duty. The 
libellants then declared that they would do 
no more duty, until they had seen the Ameri- 
can consul. In this interview the captain 
was in the wrong; and as this first error 
probably led to all the subsequent difficulties, 
it requires further examination. It appears 
by the evidence, that the complaints were 
not groundless. There is no doubt, that one 
man had been beaten several times by the 
mate, with a piece of ratline stuff, and that 
another was knocked down with a belaying 
pin, and there is reason to believe that a 
third had been struck at the wheel. As to 
tlie provisions, complaint was made to the 
mate by some of the crew, that the quan- 
tity of beef allowed was insufficient, and that 
for want of fresh water, the rice and beans 
could not be cooked. And I think that the 
weight of the evidence is, that the supply was 
not ample, especially considering the extra 
labor they Avere subjected to in pumping. 

When the libellants went aft and asked for 
their discharge, the captain was botmd to 
listen to and investigate their complaints, 
and he had no reason for refusing to perform 
this duty. The libellants had shown no 
symptoms of combination or insubordination, 
and the mates had severally inflicted violence 
upon the men, as above stated, to which 
no resistance was made, and none of the crew 
lifted a hand, or uttered a word, in their de- 
fence. All had performed their duty, until 
the ship had been safely moored in port. The 
captain had no reason to doubt their sin- 
cerity; they had shipped to^go to Boston, 
witliout expecting to put into Mauritius; they 
had not been on shore, and had not been 
tempted to leave the sliip by the seductions 
of the place, or the offer of higher wages; 
they were not indebted to the ship, on the 
contrary, all had at least twenty days wages 
<lue. winch they offered to relinquish, in or- 
<!er to get a discharge. The case of Shivel- 
bein imperiously demanded the interposition 
of the captain. Whether he had deserved 
any punishment is left in doubt by the evi- 
dence, but even if he had. the infliction of 
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any punishment by the second mate was un- 
lawful. Any officer may use force when 
necessary to coerce the performance of a 
duty, when an exigency requires instant obe- 
dience, but no one but the highest officer on 
board can inflict punishment for a past of- 
fence, for the purpose of reformation or ex- 
ample. The offence imputed to Shivelbein 
did not require immediate action; it could 
have awaited the decision of the master. But 
the punishment of knocking down with a be- 
laying pin would have been illegal, if inflict- 
ed by the master himself. It is a great mis- 
take to suppose that the master has per- 
formed his whole duty, when he abstains 
from personal wrongs to the men. They have 
a right to his protection against illegal vio- 
lence from his officers, and he is bound to 
hear their complaints, and prevent a repeti- 
tion of their wrongs, and yet he not only 
turned a deaf ear to their other grievances, 
but when the second mate avowed the out- 
rage he had committed, and a determination 
to repeat it, he only ordered the libellants to 
their work. He thus tacitly sanctioned the 
past conduct of his officers, and encouraged a 
repetition of it in the future. Thus not only 
the men who had been illegally punished, but 
the rest of the libellants were left subject to 
outrage from the mates, without even an as- 
surance of the protection or interposition of 
the master- I do not think that the master 
had any right to their further services upon 
such conditions; and he ought either to have 
gi-anted them other terms, or to have dis- 
charged them; and as he refused any other 
terms, and the ship was then safely moored 
in port, the master and consul ought to have 
granted them a discharge. After the libel- 
lants had declared, as above stated, that they 
would do no more duty, the captain went 
ashore and obtained, under an order from the 
consul, a police force, with -which he returned 
and took them before the consul, not as per- 
sons who had requested their discharge, or 
appealed to his authority, but as culprits, 
upon his complaint of having refused duty; 
and it was that charge wliich the consul pro- 
ceeded to hear. Their defence, if gone into, 
must have involved an investigation of their 
grievances, but it was noc gone into; the 
1 consul only inquired whether they had re- 
fused duty, and declined hearmg anything 
in justification or excuse. In answer to his 
! peremptory question, whether they refused 
duty, they answered that they did. as they 
could obtain no satisfaction: and thereupon, 
by order of the consul, they were all sent to 
jail, on shore, where the libellants remained 
thirty-three days. At the end of that time, 
the ship being about ready for sea. the con- 
sul employed a police force tu carry them on 
board, and directed the officer to carry them 
in irons, which he refused to do. On com- 
ing alongside of the ship, the mate ordered 
the men to come on boai-d singly; about half 
the men obeyed the order by going succes- 
sively up the ladder, and over the rail, but 
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the rest, in violation of it, got in over the 
bulwarks at the same time. Shorey went uj) 
the ladder in obedience to the order of the 
mate, and was the first man on board; he 
was immediately told by the mate that he 
must go into irons; he replied that he would 
not, until he had seen the captain. The mate 
answered that he was on shore, and had 
given orders that the men should be so con- 
fined, and laid hold of Shorey's arm and at- 
tempted to put the irons around his wrists; 
Shorey pulled away his hand with the irons 
in it, and threw them overboard. The mate 
thereupon got his revolver and approached 
Shorey. Whether the revolver was wrested 
from his hand by Shorey, or by the police 
officer, or delivered up by the mate, is left in 
doubt; but it was not fired, and was finally 
put by the officer of the police into his own 
pocket. While this was going on, the second 
mate got into a eonfiict with some of the 
inen; how It began does not satisfactorily 
appear. In this conflict the second mate 
suffered in his face, which bore marks of 
scratches iind pieces of skin taken oGf. The 
policemen, six in number, were on deck, and 
refused to put the seamen into fetters, say- 
ing that the3' had no orders. The men went 
forward, and the mate sent a message to the 
captain on shore. 

Let us here inquire, whether it was justi- 
fiable on the part of the master and mate, 
to put these men in irons, the moment they 
reached the deck, without allowing them to 
go to their chests, or to make any change 
of the clothes which they had worn day 
and night for thirty-three days in jail, or to 
cleanse them from the vermin. The only 
reason for it, in addition to the facts I have 
already detailed, was that they had utter- 
ed threats. But this- is not proved. It is 
alleged they used threatening language, 
while in jail; but for this the captain and 
consul could have only rumor or hearsay. 
Xot one of these seamen had, at any time, 
done or attempted any violence; apd before 
the captain proceeded to inflict punishment 
by confinement on ship-board, for supposed 
threats in jail, I think he should have seen 
them, heard their sbitement, and learned, 
by a personal interview, their state of 
mind, and the effect of a month's iqiprison- 
ment Indeed, whenever a master of a 
ship thinks it necessary to cause any of his 
crew to be. confined in a foreign "jail, he 
ought to pay some regard to their condition 
and treatment there, and should, from per- 
sonal examination, or at least through a re- 
liable agent, see that they are such as hu- 
manity requires; and yet it does not ap- 
pear, that either the captain, or the consul, 
ever visited the jail, or sent any one; ex- 
cept that the consul's clerk went twice a 
week to pay the jail fees. The attempt to 
put Shorey in irons was not justifiable. But 
it does not necessarily follow, because a 
wrong is attempted upon a seaman, that he 
may use every kind and degree of resist- 



ance. In cases where the wrong is such as 
will admit of complete indemnity, the pol- 
icy of the law requires present submission, 
rather than a resort to violence; but Shorey 
neither inflicted, nor attempted to inflict 
any injury upon the mate; he merely with- 
drew his hand and threw the irons over- 
board. 

About two hours after these occurrences, 
the captain came on board, accompanied 
by the consul, four ship-masters, and a pas- 
senger by the name of Rollins. They went 
into the cabin, and after remaining there a 
short time, came on deck, all seven with 
pistols in their hands; the captjiin and 
some others had revolvers. They took their 
station near the cabin gangway, with the 
police force on the left. The captain, or 
consul, then called upon the mate to state 
what had taken place upon the men's com- 
ing on board, and he thereupon gave his 
version of the affair. The six seamen at 
this time were all upon the top-gallant fore- 
castle, unarmed and quiet. The captain di- 
rected the mate to order, or to bring, Shor- 
ey aft. The mate went forward and! Some 
of the police also, the mate gave the order 
to Shorey, who got down from the fore- 
castle to proceed aft, when either the sec- 
ond mate, or some of the police, said to 
these men, "You are all wanted aft," and 
thereupon they all got off the forecastle, 
Lewis being the first, and following just 
behind Shorey r the mate then took hold of 
Lewis by the clothes on his breast, proba- 
bly to prevent his going aft, and Lewis took 
hold of the mate in the same manner; some 
struggle ensued, but no bloAvs, or attempt 
to injure each other. Upon seeing this, the 
captain, or the consul, cried out to his par- 
ty, who had all remained near the cabin 
door. "Forward men, and fire;" and there- 
upon all the seven men rushed forward, 
pistol in hand, the captain and consul tak- 
ing the lead, till they approached near the- 
mate and Lewis, and then attempted to fire 
at the latter; the captain's pistol only ex- 
ploded the cap, but the consul's went off,- 
and his ball passed through the mate's 
hand into his wrist; it must have passed 
very near the body of Lewis, as the mate 
was holding him with that hand by the 
breast; the firing continued until there had 
been from six to twelve shots, but fortu- 
nately none but the first took effect. Shor- 
ey continued to go aft, till he reached where ' 
the carpenter stood with the irons, when he 
voluntarily put out his hands to have them 
put on; all the rest of the men, except 
Shivelbein and Batsford, also went aft dur- 
ing the firing, and quietly had manacles put 
on them by the carpenter. Shivelbein and 
Batsford retreated forward, and got again 
upon the top-gallant forecastle, the former 
on the starboard and the latter on the nort 
side. The captain and othei-s pressed for- 
ward with revolvers, and fired several 
shots. Shivelbein laid hold of capstan bars, 
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which were lying upon the forecastle, and 
threw them at the captain and his party, 
who were upon the main deck; one of them 
hit the captain in the forehead and inflict- 
ed a severe injury, hut not such as to dis- 
able him, or prevent his continuing the busi- 
ness in hand. The most of the witnesses 
say that the captain fired at Shivelbein, be- 
fore the latter threw a capstan bar; some 
that the captain was pointing at Shivelbein 
and the latter holding a bar, and that the 
firing and throwing were simultaneous; at 
last Shivelbein was linocked down by some 
one, and then very severely beaten; in the 
meantime Batsford, who was on the other 
side, was knocked down by the second mate 
with some weapon, very severely beaten by 
two persons, and thrown off the top-gallant 
forecastle on to the main deck, Shivelbein 
and Batsford, after being beaten as before 
stated, were carried aft, bleeding profusely, 
and both put into irons. Shivelbein, when 
taken aft, was wholly unconscious, and so 
remained for at least fifteen minutes, some 
say much longer. Finding that he remain- 
ed wholly insensible, the fetters were taken 
off him. Batsford was also put into irons; 
he had lost his consciousness, but only for 
a short time. The captain and consul were 
unjustifiably rash and precipitate in calling 
out to their party, and rushing foi-ward and 
firing as they did. I must presume that 
they really thought it necessary, in order to 
protect the mate and suppress a mutiny; 
but the evidence clearly shows that no such 
necessity existed. They doubtless had re- 
ceived from the mate, while on shore, and 
after they came on board, an inflamed state- 
ment of what had taken place in the morn- 
ing, and their coming on board, as they did, 
with so many men armed with deadly 
weapons, can be accounted for only upon 
the supposition, that they expected to en- 
counter a set of desperate mutineers. Be- 
ing under the excitement of such apprehen-. 
sions, when they saw the seamen get off 
the forecastle, and the occurrence between 
the mate and Lewis, they were impressed 
with the belief that the seamen were going 
to make a rush to protect Shorey. Now it 
is shown by the evidence, that this was an 
entire mistake. The seamen were auietly 
standing upon the top-gallant forecastle. 
When they got off, they were wholly un- 
armed, and were about to proceed aft, in 
the face of seven able-bodied men with pis- 
tols in their hands, and the police force. 
The men were proceeding quietly aft, in 
obedience to a supposed order, when the 
mate seized Lewis as above stated. But 
the mate did not call for any assistance, or 
make any explanation, or appear to a cool 
observer to be in any danger. I rely much 
for this part of the transaction, upon the 
testimony of Mr. Rollins, the passenger, a 
witness for the captain, who, although he 
was one of the captain's party, taken by 
him from the shore, armed like the rest, and 



testified that he was a friend of the captain, 
yet has given his testimony with intelli- 
gence and fairness. He says, among other 
things, that when the captain or consul 
cried out, "Forward men, and fire," and 
rushed forward, he immediately followed 
them, pistol in hand; that as he was ad- 
vancing, Shorey pushed against him with 
some force, that he turned toward him, 
thinking he might intend some violence, but 
that Shorey only passed quickly aft, and 
held out his hands to the carpenter, and 
was put in irons. Now I cannot but thinlc 
that if the captain and consul had been as 
cool and self-possessed as Mr. Rollins, this 
catastrophe would have been avoided; for 
when Shorey pushed forcibly against him, 
he had quite as much reason for shooting 
him, as there was for firing at the other 
men. 

I have stated the facts, which, after care- 
ful examination, I think are established by 
the evidence. I have not overlooked the cer- 
tificate of the consul, which was introduced 
by consent, in lieu of his testimony, and 
which, in many respects, makes a very dif- 
ferent representation. A part of the certifi- 
cate is mere hearsay, and inconsistent with 
the testimony. But other parts state what 
fell under the consul's own observation, par- 
ticularly what took place on board of the 
ship, after his arrival with the armed partj'. 
I have carefully considered his representation 
of that scene, and given it all the weight due 
to the source from which it is derived. But 
it is so utterly inconsistent with the whole 
testimony in the cause, not only from the 
numerous witnesses for the libellants, but 
also from those for the respondent, that I 
cannot rely upon it as correct. Indeed, so- 
irresistible is the counter-evidence, that the 
counsel for the respondent has not insisted 
upon the correctness of the certificate. After 
the tumult had ceased, and all the libellants 
had been fettered, water was thrown upon 
Batsford and Shivelbein, then lying on the 
deck, to wash off the blood, and all, except- 
ing the latter, were immediately confined be- 
low. How long Shivelbein remained insen- 
sible, is left doubtful; when consciousness 
was restored he also was confined below. 
Batsford and Lewis were put between decks, 
with their hands in irons, over a chain above 
their heads, passing from stanchion to stan- 
chion, between their arms; their feet also 
were fettered; the chain was so high, that 
Batsford could reach the deck only on tiptoe, 
and part of his weight was supported by his 
wrists; in about half an hour, however, the 
carpenter put a box under his feet, so that he- 
could stand upon them. A part of the thno. 
Batsford and Lewis were confined with their 
hands in irons, around both a chain and stan- 
chion, Shivelbein and McDonald were put 
into the forward cabin, their hands and feet 
in irons, and their arms and legs around 
stanchions. Shorey was dealt with more se- 
verely; he was carried to the store-room, aft 
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of the after cabin, and there confined alone to 
a large square stanchion, by irons on his wrists 
and ankles, the stanchion between his legs 
and arms, and for a small part of the time, 
au iron bolt was put into his mouth. His 
fetters excoriated his wrists and ankles. 
That the confinement of all these men was 
for punishment, and not merely for security, 
is shown not only by the manner in whicb 
they were confined, but also by their treat- 
ment, as to food and drink. It was Sat- 
urday afternoon when they were put below; 
they had eaten nothing that day, except such 
breakfast as they got in the prison, and yet 
they were allowed nothing to eat or drink, 
until Sunday evening, when a pint of water 
and one biscuit were given to each; ttie same 
allowance was given them again on Monday, 
evening. On Saturday evening, after the sea- 
men had been confined, the master went 
ashore, on account of the wound he had re- 
ceived in the forehead, and did not return 
until Monday evening; in the meantime, a 
physician was sent on board, to examine the 
wounds of Sbivelbein and Batsford; and the 
consul also came on board, and saw the sit- 
uation of all the men, except perhaps Shorey. 
On Monday the captain sent an order to the 
mate to treat the men humanely; and on the 
evening of that day the captain came on 
board, and the prisoners were released, ex- 
cept Shorey, who was taken from the store- 
room to the forward cabin, and there placed 
so that he could lie down, with one leg fas- 
tened to a stanchion. On Wednesday morn- 
ing Shorey was released. ' They all turned 
to, except Shorey, who for several days was 
unable to do anything; and for three weeks 
was unable to stand at the wheel; it was 
much longer before he could go aloft. The 
wounds on the heads of Sbivelbein and Bats- 
ford were not healed, for the greater part of 
the passage home. The irons on Shorey bad 
not only taken the skin from his wrists and 
ftnkles, but produced sores which continued 
the greater part of the pa.ssage; and for one 
upon the ankle, he was under the care of a 
physician, for a- month after bis arrival. It 
is insisted, in "behalf of the captain, that he 
is, not responsible for any of the punishment 
inflicted upon the men, because it was done 
by the order, or approbation, of the consul. 
Upon the authority of the case of Jordan v. 
Williams [Case No. 7,528], the captain must 
be exonerated from liability for the impris- 
onment on shore, by the order and warrant 
of the consul. But I cannot extend the sams 
immunity to what was done on board of tha 
ship. There the captain was supreme, anr 
must be responsible in damages for wrongr 
done to bis men, by his authority, or acquies- 
cence. The instructions of the- consul might 
avail him much, in a criminal prosecution, in 
which malice is an essential ingredient, and a 
mistake, without evil intent, would' be a good 
defence; but in a civil suit, the question is, 
whether a wrong has been done to the libel- 
lants, and if so, they are entitled to indemnity. 



I am sorry to say, that the refusal of the cap- 
tain to listen to the seamen, is not extraor- 
dinary; on the contrary, from the numerous 
cases which have come before me, I am in- 
duced to believe, that it is the course usually 
adopted by sMp-masters. The maxim, that 
the master must support bis officers, is car- 
ried to the extent of supporting them, wheth- 
er right or wrong; or rather, without any in- 
quiry whether they are right or wrong; and 
the man who makes a complaint, is frequent- 
ly notoonly refused a hearing, but is marked 
as a troublesome fellow; and if several go 
aft together, the one selected as their spokes- 
man, generally the most intelligent, is mark- 
ed as a ringleader, and afterwards treated 
with severity. The consequence is, that the 
seamen do not complain to the master. When 
asked, as witnesses in court, why they did 
not go to him with their grievances, the an- 
swer generally is: "It would have done no 
good, and I should only have got myself into 
further difficulty." Masters, also, too often 
shirk the responsibility that belongs to them, 
respecting the discipline of the crew, and 
throw it upon the mates, who have no right 
by law to inflict punishment. When difficul- 
ties have arisen, and the mate properly in- 
vokes the authority of the master, he is too 
apt to say, — "Can't you govern the crew with- 
out troubling me?" — and the officers are thus 
required to exercise an authority which the 
law cannot sanction; and the men are turn- 
ed over to the judgment or passions -ctf the 
mates, however ill regulated they may be. 
The consequence is, that difficulties grow up 
between the officers and men, from want of 
supervision by the master; ^and violence and 
wrong are committed, until at last he is as- 
tonished by some outbreak, or demand, by 
the crew. Masters seem to think that it 
would encourage insubordination to listen to 
the men, and sometimes, even when they rep- 
rimand the mates in private, they carefully 
conceal their disapprobation from the injur- 
ed seamen. This is a great mistake; a ship's 
company is a little community by itself. Its 
head, or governor, is invested with large pow- 
ers, and is bound to extend his protection to 
all its members, and thoy ought not only to 
'receive, but, as far as practicable, to be con- 
vinced that they will receive, equal justice at 
his hands, whatever their respective stations 
or duties. It is due to the consul, also, to 
say, that the examination at his office, as rep- 
resented by the crew, is by no means un- 
precedented. When a controversy has aris- 
en between a master and his seamen, the 
parties stand upon unequal grounds; the sea- 
men are eonfined'to the ship, the master goes 
on shore when he chooses, has the ear of the 
consul, enters a complaint against the men, 
makes his own statement of the case, and the 
men are then brought before the consul, with 
the bias of presumed guilt against them; and 
it too often happens, that no other investiga- 
tion is thought necessary than merely to take 
the statement of the complainant. And it 
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thus happens,' that the consul soiuetimes per- 
mits hiiusplf to be made use of, as an instru- 
ment of oppression, instead of extending to 
the seamen tliat protection Avhieh they had a 
right to demand from his official character. 

I am of opinion that the libellants are sev- 
erally entitled to recover against the respond- 
ent, for all the injuries suffered by his au- 
thority or acquiescence, on ship-board. 

Decree in favor of Shorey. for $370; Shiv- 
elbein. §200; Batsford, $200; Lewis. $oO; Mc- 
Donald, $40. 

Several indictments were pending against 
the <-aptain for the same transaction. 

[NOTK. A motion was sabsequontly made 
by the jrarnishee that he might be discharged, on 
the ground that he had no goods, effects, or cred- 
its of the principal in his hands, and prayed to 
be allowed to make disclosure nnder oath. Case 
No. 12.807.] 

Case No. 13,807. 

SHOREY V. RENXEI.L et al. 

[1 Spr. 418.1 1 

District Court, D. ilassachusetts. April, 1858. 

Gabxishme-vt—Admibaltt— Effect of Pailuke 
TO Answer— ExKCCTiox. 

1. It is the right and duty of a garnishee in 
admiralty, to put in an answer. 

2. The libellant has not the right to contest 
the answer of the garnishee. 

3. If a garnishee in admiralty make default, 
execution does not, in the first instance, go 
against him personally, or his property, but only 
against the debts, effects or credits of the prin- 
cipal in his hands. 

4. Upon such default, the libellant may have 
compulsory process to obtain an answer. 

."5. If. however, he does not need a disclosure, 
but can satisfy the court by aiiidavits. that the 
garnishee lias debts, effects, or credits in his 
hands, the libellant may have execution against 
them, without an answer having been put in. 

6. After execution against debts, effects or 
credits, in the hands of the garnisliee, and a 
refusal by him tc pay, he has not the right to 
discharge himself by putting in an answer. 

7- Semble. That after such refusal, the gar- 
nishee should be summoned in, that he may 
show other cause of discharge, if any there be. 

8. After default by the garnishee, the court 
may. in its discretion, allow him to put in an 
answer upon terms. 

[In admiralty. For a libel by certain sea- 
men against the master of the ship Anna 
Kimball, for personal wrongs, see Case No. 
12,800.] 

C. G. Thomas, for libellant. 
Henry A. Johnson, for garnishee. 

SPRAGUE, District Judge. In this case 
the garnishee entered an appearance, but 
gave no stipulation, and put in no answer. 
After judgment against the principal, lie was 
called and defaulted. The proctor for the 
libellant then filed an affidavit, that the gar- 

1 [Reported by P. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



nishee had admitted, both before and after 
the suft was brought, that he owed the prin- 
cipal a certain amount, and moved for exe- 
cution for that sum against the person and 
property of the garnishee. The court, sup- 
posing that there was no controversy, grant- 
ed the motion without examination, and exe- 
cution was issued accordingly. Subsequent- 
ly the garnishee came into court, and upon 
his motion, the execution was superseded, 
and a stay ordered, until the parties could be 
heard. The libellant now moves the court 
that he may have an execution against the 
garnisliee personally, and against his prop- 
erty generally, to the amount of the credits 
in his hands, as shown by the affidavit. On 
the other hand, the garnishee offers his af- 
fidavit that lie has no goods, effects or credits 
of the principal in his hands, and prays to 
be allowed to make disclosure under oath, 
and to answer all interrogatories that may 
be propounded, and that thereupon he may 
be discharged. Some of the questions of 
practice that arise upon, these motions seem 
not to have been settled. The process of for- 
eign attachment in the admiralty is govern- 
ed by its own rules and principles. It is not 
borrowed either from the custom of London, 
or the local legislation of the States, and 
little aid can be derived from the practice 
under those systems. So far, indeed, as we 
are called upon to extend or mould the prac- 
tice of the admiralty, to adapt it to new 
cases, it may be wise to loofe: into other sys-- 
tems, to see what experience has sanctioned, 
as just and useful in analogous cases. But 
for oui"^ guidance in admiralty practice, we 
must look primarily to the rules established 
by the supreme court, by authority of con- 
gress, as positive legislation. And where 
they do not apply, or are of doubtful con- 
struction, we resort for aid to the usual 
course of procedure and general principles. 
No. 2. of the rules by the supreme court, pro- 
vides for the issuing of the process by for- 
eign attachment. No. 37 is the only one 
which relates to the subsequent proceedings; 
it is in these words: "In cases of foreign at- 
tachments, the garnishee shall be required 
to answer on oath or solemn affirmation, as 
to the debts, credits or effects of the defend- 
ant in his hands, and to such interrogatories 
touching the same as may be propounded by 
the libellant; and if he shall refuse or neg- 
lect so to do, the court maj' award compul- 
sory process in personam against him. If he 
admit any debts, credits or effects, the same 
shall be held in his hands liable to answer 
the exigency of the suit." 

Under this rule several questions arise. It 
is contended by the counsel for the libellant. 
that the compulsory process in personam, 
which is to issue upon neglect to answer, is 
to be a process against the trustee, to com- 
pel him to pay to the creditor his debts, to 
the extent of the credits alleged by the libel 
to be in the hands of the trustee; but that 
is not correct. The rule first prescribes a 



[22 Fed, Cas. page 7] 



(Case No. 12,807; SHOREY 



duty, viz., to answer, and then says, if he 
shall neglect that duty, compulsoi'y process 
may issue against him; that is, pi-ocess to 
compel him to perform the dutj' previously 
prescribed, and the neglect of which has oc- 
casioned the compulsion. But in the present 
case, the libelhmt does not move for such 
process, but insists that the garnishee hav- 
ing made default, it only remains for the 
court to coerce him to pay or deliver the 
debts, effects or credits in his hands. The 
prayer of the libel is, that execution may is- 
sue against the goods, effects or credits in 
the hands of the garnishee, and this is all 
the libellant can have, in the first instance: 
bis motion, therefore, must be denied. 

The motion of 'the garnishee involves sev- 
eral questions. 1st Can the libellant have 
execution against the .property in the hands 
of the garnishee, without an answer? 2d. 
If such execution issue, and the garnishee 
shall refuse to pay or deliver the property, 
must he be summoned to show cause why 
execution should not issue against him and 
his property; and if so summoned, will he 
then have the right to answer that he had 
not, Avhen originally summoned, any debts, 
effects, or credits of the principal, and thus 
discharge himself from liability? 

These questions it is necessary noAv to con- 
sider, for if the libellant cannot proceed fur- 
ther against the garnishee, without an an- 
swer, or if further proceedings against him 
will end only in his making the answer which 
he now asks permission to put in, his motion 
should be granted as of right, and without 
condition. 

The 37th rule contemplates only a case of 
an answer, and gives the power of compel- 
ling it. But I think that if the garnishee 
chooses to waive his right, and prefers sub- 
mitting to a default and the consequences 
thereof, to the expense and trouble of appeai*- 
ing in court, it is not impCi-ative upon the 
libellant to coerce an answer before he can 
proceed further. It may be asked why does 
the rule give the right to compel an answer 
upon neglect, if a default thereon give to the 
libellant the right to proceed to execution? 

The objection suggested by this question 
would be conclusive, if the neglect to an- 
swer and a default thereon would, in all 
cases, give to the libellant the benefit of a 
disclosure. But in cases of default, the court 
requires some evidence to sustain the claim; 
and as the question whether the garnishee 
has debts, effects, or credits of the principal 
in his hands, may depend upon transactions 
to which the libellant is no party, and may 
be known only to the trustee and his prin- 
cipal, a disclosure may be indispensable to 
give the libellant any evidence of the fact. 
But If the libellant, without disclosure, can 
upon default, show to the satisfaction of the 
court, that the garnishee holds debts, effects, 
or credits, I see no reason why he should 
not have execution against them. 

As to the other question, whether, after 



such execution and a refusal by the gar- 
nishee to pay, he has the right upon sum- 
mons, or otherwise, to make answer that 
he had not, when originally summoned, any 
debts, effects, or credits, and therebs' dis- 
charge himself, I am of opinion that he has 
no such right. He had due notice of the libel 
alleging that he had funds in his hands, and 
was summoned to show cause why execution 
should not issue against those funds; he 
voluntarily neglected to appear, and subse- 
quent proceedings were had by the court and 
the party, founded upon such neglect. Such 
default should subject the garnishee to some 
liability. To allow^ him, as a matter of right, 
to answer to the same matter which he was 
originally required to answer, would be a de- 
parture from the prluciples and the practice 
of judicial tribunals in other cases. Whether 
the garnishee should be summoned in, and al- 
lowed to show other cause why execution 
should not issue against him, as, for example, 
the discharge of the judgment against the 
principal by other means, orthe destruction of 
the property in the hands of the garnishee, 
without his fault, before the execution was 
presented to him, need not now be decided. 
Such a course, however, seems to be emi- 
nently proper. Tlie motion of the garnishee 
not being sustainable as matter of right, next 
appeals to the discretion of the court, in the 
exercise of which, the motion may be allow- 
ed in whole or in part, upon such terms and 
conditions as the judge sees fit to impose. 
The present case is attended with peculiar 
circumstances. Affidavits have been filed, 
stating that the garnishee, knowing that the 
suit was impending, admitted that he had 
funds in his hands to a certain amount, 
which might be held by attachment, and 
that the suit was thereupon proceeded with, 
and other means of security omitted. Coun- 
ter affidavits have been filed, denying such 
admissions, and stating that the proctor for 
tlie libellant had agreed that the garnishee 
need not make answer in coxart. but that if 
judgment should be rendered against the 
principal, the answer might be sent to tlie 
proctor; and that the default was obtained 
without due notice. Under these circiim- 
stanees, I shall take off the default, and al- 
low the garnishee to answer as to the debts, 
effects, or credits of the principal in his 
hands, and Such interrogatories touching the 
same as may be propounded by the libellant, 
upon condition that his answer may be con- 
tested by the libellant, and that the gar- 
nishee shall enter into stipulation with sure- 
ty, to pay whatever sum shall be decreed 
against him. 

I make it a condition, that the answer may 
be contested by the libellant, because I ap- 
prehend that he would not otherwise have 
that right. It is true that Mr. Benedict, in 
his Admiralty Practice (section 459) saj'S, 
that "if the garnishee deny having debts, 
credits, or effects in his hands, the libellant 
may reply to his answer, and the question 
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will be tried by the court, like any other is- 
sue." The only authority cited is Hall, Adm. 
70-78, which does not sustain the position. 
The rule indicates no such right, and the gen- 
eral admiralty law makes the sworn ajiswer 
conclusive. Gierke's Praxis, tit. 34. The 
libellant, by the former practice, might, be- 
fore answer under oath, take upon himself 
the burden of proving assets to be in the 
hands of the garnishee, and that issue was 
tried "without any answer. Id. But of this 
option the libellant is deprived by the 37th 
rule, which makes it the absolute right and 
imperative duty of the garnishee to answer. 
Motion of the garnishee granted, upon the 
condition above specified. 

See Smith v. Miln [Case No. 13,081). 
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Case No. 12,808. 

SHORNER'S CASE. 

£1 Gar". Law Repos. 55.] 

District Court, D. Pennsylvania, Oct., 1812. 

Enlistment of jMinoks in the Army — Coxsext 
OF Parents — Widows. 
[The word "parent," as used in the proviso to 
the 11th section of the act of January 11, 
1812 (2 Star. 672), which forbids the enlistment 
of any minor without the consent of his "parent, 
guardian, or master," includes the mother where 
the father is dead and there is no guardian or 
master; and in such case an enlistment with- 
out her consent is void.] 

In the case of Shorner it was agreed that 
the following case should be submitted to the 
district judge for decision as upon a writ of 
habeas coi-pus: 

.T. Shorner is a minor, between nineteen 
and twenty years of age. He had been bound 
apprentice to two successive masters, but 
both indentures had been cancelled, and he 
has since worked as a journeyman, on his 
own account, always applying his wages to 
his own use, without rendering any account 
of them to his mother, who was still living, 
though his father was dead. He has no 
guardian. He enlisted as a soldier in the 
army of the United States, without the know-l- 
edge of his mother. 

The question submitted for the decision of 
the judge was whether^ the enlistment is 
valid, under the 11th section of the act of 
congress passed the 11th of January, 1812. 
The section is in these words: "That the 
commissioned officers who shall be employed 
in the recruiting seivice shall be entitled to 
receive, for eveiy cfEective able man. who 
shall be didy enlisted by him, for the term of 
five years, and mustered (and between the 
ages of eighteen and forty-five years) the sum 
of two dollars: provided nevertheless, that 
this regulation, so far as respects the age of 
the recruits, shall not extend to m\isicians or 
to other soldiers who may re-enlist into the 



service: and provided also, that no person 
under the age of twenty-one years, shall be 
enlisted by any officer, without the consent 
in writing of his parent, guardian, or master, 
first had and obtained, if any he have," &c. 

Mr. Dallas, as district attorney, promised 
that, having been requested by a respectable 
officer to give an opinion upon the present 
question, he had thought better to submit it 
to the judge, in order to fix the rule, whatever 
way It was established, upon the basis of 
judicial authority. He admitted that in com- 
mon speech and in the English dictionaries 
the word "parent" embraced both father and 
toother; but that it had required a more lim- 
ited meaning in legal contemplation, and was 
(as Jacob, in his Law Dictionary, states) "gen- 
erally applied to the father." It was, there- 
fore, important to ascertain the sense in 
which congress had used the words; and for 
argument, by way of illusti-ation, Mr. Dallas 
considered the legal relation of father and 
mother to the child, independent of natural 
ties, at the common law and upon positive 
statute; concluding that the act of congress 
deemed the age of eighteen a competent age 
for entering into the contract of enUstment, 
the minor must establish upon plain reason 
the exception which authorises him to annul 
it. 

Mr. Chauncey, on the other hand, contend- 
ed that the word "parent" was used by con- 
gress in the admitted popular sense; that the 
distinctions between the mother and father 
at common law were founded upon feudal 
principles, which could not. apply there; and 
that every inducement to subject a minor to 
the advice, countenance, and control of a 
fathex-, would apply, upon his death, with ad- 
ditional force, to the case of the surviving 
"parent" or mother. 

PETERS, District Judge. I have resolved 
in my mind the arguments of the counsel on 
both sides of the question submitted to my 
decision, as stated in the foregoing case. It 
does not seem to me to be necessary to dis- 
cuss the common law points adduced to show 
that the mother is not in such degree of con- 
sahguinity or relationship to, or vested by 
the common law with the control" over the son 
in his nonage and after the period of nurture, 
as to render her consent necessary to the 
binding force of engagements, or to exercise 
authority over his actions. Those points are 
grounded very much on the principles of 
feudal institutions, which, favoring and pro- 
tecting the claims of primogeniture, distin- 
guish between the rights and duties even of 
a father in regard to his eldest son and ap- 
parent heir, and of that son towards him; and 
these as they respect^ the younger children. 
The greatest part of those principles are in- 
applicable in this country, though it is our 
habit to regard them; and are, in many in- 
stances, opposed to the principles both of rea- 
son and nature, as the latter are felt and 
practiced upon here. Women, in ages in this 
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Tegard barbarous, were treated as mere breeds 
■ers and nurses, held in slavish subjection, 
and denied tlie proper and necessary author- 
ity over their offspring. 

In the act of congress relative to naval en- 
listments the words are dissimilar on that 
subject fi-om those in the act relative to sim- 
ilar engagements in the land service. The 
words which have been the subject of dis- 
cussion, are: "Provided always, that no per- 
son under the age of twenty-one years shall 
be enlisted by any officer or held in the serv- 
ice of the United States, without the consent 
in writing of Ms parent, guardian or master, 
first had and obtained, if any he have." 
Xow, whatever rights or disabilities an in- 
fant may or may not have or be subjected 
to, or. whatever may be the relationship or 
power of a mother at common or civil law, 
I cannot conceive that she is not described 
in this act of congress so distinctly by the 
term "parent" that it would be a violation 
of all rational construction to say that she 
must be excluded from this statutory regula- 
tion. If the inconvenience to the service is 
found so impoi-tant as it had been stated to 
be by the counsel who advocates the legality 
of the enlistment, let congress model the reg- 
ulations in future so as to exclude the mother 
by declaring that by the term "parent," only 
the father is meant to have authority in any 
case, where there is not either guardian or 
master; and of course it will then follow 
that when a youth has neither father, guard- 
ian, or master, that he may, as in this ease, 
have a "parent" remaining,— that is, his moth- 
er,— and yet he must be left to his own will, 
without control over any of his actions, with- 
out a friendly monitress to check his indis- 
cretions, or cherish and invite his return to 
prudence and safety. 

Whether the enlistment in this case be or 
not discreet and proper, I will not undertake 
to determine. But it appears to me that the 
only remaining "parent" of this young man, 
who has neither "guardian" nor "master," 
has a right, by the feelings and affections of 
a mother, to pass an opinion and to use a 
iliscretion on the subject. Whether she will 
or will not exercise this right wisely must be 
left to herself, and those who will advise her 
for the best General principles cannot be 
warped to suit a particular ease. It is a 
cold and cheerless submission to and unnec- 
essary extension of the rude and rigorous 
prmciples of black letter jurisprudence to say 
that because the mother is not entitled to, 
and cannot sue for amends for loss of service 
of the son (yet by the law of Pennsylvania he 
is obliged to assist in her support), she may 
not interfere in what regards his welfare and 
happiness. If we take Lord Coke's advice, 
and place ourselves in the situation of the 
legislators when they passed the proviso in 
question, I think we may safely conclude that 
few of them knew and none of them thought 
of the learned lore^which the books contain 
on the subject of paternal guardianship and 



power over the son and his affairs, or ma- 
.ternal .disabilities and exclusions from such 
concerns. No doubt, if the father were liv- 
ing, the mother would not be the "parent," 
whose "consent in writing" would be re- 
quired. But in this case, when he is dead, 
a "parent" is still left to satisfy the words 
of the law, "if any he have." 

In the light in which I view the law and 
case, I cannot but consider the enlistment as 
invalid. 
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SHORT V. SKIPWITH. 

[1 Brock. 103.] i 

Circuit Court, D. Virginia. Nov. Term, 1806. 

Peincipal and Agest— Disobedience to Instkuc- 
TiONs— Damages — Mbasuke-Usoky— 

COMJIISSIONS. 

^ 1. Where an agent voluntarily disobeys the 
instructions of his principal, and converts to his 
own use a sum of money belonging to his prin- 
cipal, to which a definite and a specific destina- 
tion IS given by the principal, and the article 
mto which the agent is directed to convert the 
money subsequently acquires great additional 
value, the agent is not merely responsible for the 
money, so misapplied, with legal interest, but is 
accountable for tlie article into which it ought 
to have been converted. 

2. Although it is a rule, that the condition of 
him who seeks to avoid a loss, is viewed with 
more favour than that of a person who seets a 
gam; yet, between contending parties, the 
wrong-doer is the person who ought to suffer, 
and he sball not be allowed the benefit of the 
rule. 

3. A, the principal, residing in Europe, directs 
his agent B, in Virginia, by letter bearing date 
December 20th, 1787, to convert the funds in 
his hands belonging to the princioal, into certifi- 

?Sl??'-r.^i^*^^ ^ ^^^^^ *o ^°- In tlie spring of 
17S9, B determines to relinquish his agenev, and 

^^^^A ^ ^^^^^ ^^ *^^ hands of G, except £51 
lbs. lOd., which are not accounted for. in- 
vests the funds of A in certificates, according to 
his previous directions: Held, that B is charge- 
able with, certificates which he ought to have 
purchased, with the balance remaining in his 
hands, at the same rate that other certificates 
were purchased by 0, in 1789. But B is ac- 
countable for the certificates with their legal 
interest, only, and not with the certificates in- 
to which the interest might annually have been 
converted. 

[C^ed in brief in Enders v." Board of Public 
Works, 1 Grat. 386.] 

4. The general policy of the law forbids that a 
debtor should be subjected to all the loss conse- 
quent on his failure to fulfil a promise to pay ■ 
the debt. Such breaches are so often the result 
of events which could neither have been pre- 
vented or foreseen by the debtor, that interest 
IS generally considered as compensation, which 
must content the creditor. 

[Cited in Polsley v. Anderson, 7 W. Va, 212* 
Baker v. Rinehard, 11 W. Va. 245.] 

5. A contract of loan for six per centum inter- 
est, when the law allowed only five, is clearly 
usurious; but where the person who betrays 
the lender into such a contract is his agent, it 
would be against good conscience that the 
borrower should derive any advantage to him- 
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self, prejudicial to the lender from this eireum- 
stance, and tUo lender is entitled to legal inter- 
est. 

6. An iigout, who, in his character of agent, 
collects a debt due to his principal, and retains 
it by contract of loan with his principal as 
debtor, entered into before the debt is collected, 
is not entitled to commissions on the amount so 

collected. 

I 

The complainant, William Sliort, a citizen j 
of the state of Xew York, filed his bill in this ■ 
court, in 1803, against the defendant, setting j 
forth that Skipwith, as agent of the plaintiff, '■ 
had abused the confidence reposed in him hy 
his principal, had failed to account for sev- 
eral sums of money received by him in his 
character of agent, and had neglected to ap- | 
ply other funds of Short, which had come to j 
his hands, according to the positive instruc- 
tions of Short; whereby he had sustained , 
heavy losses, and praying an account, &e. i 
By the letters of Short to Skipwith, which | 
are filed in the cause, it appears that Short, ; 
in January, 1786 (then residing in France), ■ 
constituted the defendant his agent in Yir- i 
ginia, and directed him to withdraw certain ; 
mintary certificates belonging to Short, from : 
the hands of Benjamin Harrison, Jr., his ; 
former agent in Virginia; and to remit the i 
interest which had accrued or should there- 
after acenie thereon to the said Short, in \ 
Paris. The plaintiff, however, on the 4th of : 
May, 1787, informed his agent that he was 
no longer in need of the interest arising from 
the certificates, and desired him to convert 
it into principal, that he preferred to have it 
converted into certificates, but gave his agent 
no positive instructions to that effect. On 
the 4th of August of the same year, Skipwith 
acknowledged the receipt of Short's hitter of 
the 4th of May preceding, in which he strong- 
ly dissuaded Short from making any further 
investment in certificates, stating, that "he 
had already ventured far enough on the faith 
of a Virginia assembly." He urged Short, 
however, to give him positive instructions, 
promising that they should be obeyed. These 
positive instructions were given by the plain- 
tiff in his letters of the 20th and 31st of De- 
cember, 1787. of the 1st of Febniaiy, 1788, 
and of the 20th of March, 1788. These let- 
ters are couched in very strong terms, and 
urge Skipwith, in the most earnest manner, 
to convert all of Short's funds which should 
come to his hands from any source, into cer- 
tificates. These instructions were not com- 
plied with, and in the spring of 1789, the de- 
fendant relinquished his agency, and placed 
the certificates belonging to Short, with the 
interest which had accrued on them, except 
£51. 16s. lOd., in the hands of James Brown, 
a merchant residing in Richmond, Virginia, 
who proceeded to convert the interest, viz., 
£290. 10s. 7d., into certificates. It was not 
invested, however, as advantageously as it 
might have been at the corresponding period 
of the previous year, when the instnictions 
from Short to Skipwith were received, th'ey 
having risen in value considerably. The 
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plaintiff assorts a claim to the difference, and 
contends that the deficiency of £50. 10s. lOd. 
should be considered as certificates accord- 
ing to their value in 1788. As to the other 
questions in the cause, the circumstances out 
of which they arose are sufficiently stated in 
the following opinion of tlie court. 



MARSHALL. Circuit Justice. In arguing 
this cause, the counsel, both for the plaintiff 
and the defendant, rely upon the situation of 
the parties as furnishing strong reasons iu 
favour of that result for which they severally 
contend. The plaintiff, in a distant country, 
commits his most important interests to his 
friend in Virginia; places in the hands of 
that friend large sums of money, which are 
to be employed for the adv.antage of the own- 
er, manifests a strong preference for their 
being invested in the public funds, and. after 
some time, expressly orders that investment. 
The agency is entered into with alacrity; 
but the agent was a private gentleman, not 
in habits of dealing in public paper, and re- 
siding at some distance from the great mar- 
ket to which the commodity was most usually 
brought. It certainly was not to be expect- 
ed, that a person under the circumstances of 
the defendant, could execute the orders of 
the plaintiff with the celerity and adroitness 
of a professed dealer in certificates; but it . 
was to be expected, that the orders of the 
plaintiff would not be disobeyed, and his re- 
mote situation increased the obligation not al- 
together to neglect any part of his business. 
In its origin, the duty of the agent, except 
as it regarded the collection of a few debts, 
which will form an object of i)articular con- 
sideration, was Umited to the safe custodj^ of 
the certifiQates of his principal, and a re- 
mittance of the interest. The circumstance.*; 
of the plaintiff, probably, changing so as my 
longer to require remittances from Virginia, 
he formed the resolution of converting the 
profits of his estate into additional capital, 
which resolution was communicated to the 
defendant m a letter of the 4th of May, 1787. 
This letter manifests a preference for certifi- 
cates over other property, but unquestionably 
submits it to the discretion of the agent who 
was on the spot, to act according to the opin- 
ion he should form on circumstances which 
were often changing. Nothing can be more 
obvious than that the judgment of the agent 
was in direct opposition to that of his prin- 
cipal, and that he was radically opposed to 
those hazardous investments to which his 
principal was strongly inclined. Under these 
impressions, he earnestly dissuades the plain- 
tiff from the measure to which he seemed 
most inclined, but accompanies his request 
for positive orders, with explicit assurances 
that those orders, whatever they might be, 
should be obeyed. This request produced the 
letter of the 20th of December, which could 
not be well misunderstood. Only strong cir- 
cumstances, unknown to the plaintiff when 
that letter was written, and rendering it al- 
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most certain tliat the public debt would not 
be placed on solid funds, could have justified 
«■ departure from the instnietions contained 
In the postscnpt of that letter. Seldom is less 
latitude given to an intelligent, an upright, 
and a distant agent. The letters of the 31st 
of the same month, and of the 1st of Febru- 
ary, 17SS, are still more positive. The sus- 
picion, that any state of things could exist 
which might render the observance of these 
orders impmdent, seems to have passed 
away, and they are absolute. The defendant 
could not misunderstand them. In the spring 
of 1789, the defendant became disposed to 
relinquish the active part of his agency; and,, 
thereupQu, he placed the fund in the hands 
of Jlr. James Brown. The -whole interest 
which had accnied on the certificates was not 
at this time accounted for. It' appears from 
the report, that fol. 16s. lOd. were neither 
invested in certificates, nor placed in the 
hands of :Mr. Brown, nor accounted for in 
any manner. The court knows not what 
disposition was made of this money, and must 
cousider it as having been appropriated by 
the defendant to his own use. If any other 
application was made of it, it is incumbent 
on the defendant to show such application. 
Whether this residuum was in specie, or in 
warrants, is not expressly stated; but a view 
of the report would induce the opinion, that 
it was a balance of interest money accni- 
ing before the 1st of January, 1789; and, 
consequently, must be considered as specie. 
If the fact be otherwise, the defendant ought 
to show it. Had this money been placed in 
the hands of Mr. Brown, it might have been, 
and would have been, so far as any facts can 
authorise such a conclusion, converted into 
certificates. The question, then, arising upon 
this part of the case is, whether an agent who 
voluntarily disobeys the orders of his prin- 
cipal, and converts to his own use a sum 
of money belonging to his principal, and dis- 
tinctly appropriated to a definite object, sljall 
be accountable for the money and interest, or 
for the article into which it ought to haA-e 
been converted? 

The situation of the defendant has no bear- 
ing on this case, because, if he found a difli- 
eulty in making personally the necessary in- 
vestment of money in certificates, he could 
have found no diflSeulty in delivering the 
money, with the certificates and interest-war-' 
rants, to Mr. Brown. The case appears to be 
stripped of every circumstance which can 
give to it any^other character than that of a 
diversion of funds by a trustee from their 
proper object to his own use. That the prin- 
cipal has been essentially injured in the 
events which have happened by this breach of 
trust, that the restoration of his money with 
interest will be no compensation for this in- 
jury, is too obvious to be controverted; that 
the agent will sustain great real loss if de- 
creed to compensate the principal, is, perhaps, 
equally true. 
On the part of the defendant, It is urged 
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with great force, that the condition of him 
who seeks to avoid a loss, is viewed with 
more favour than that of a person who seeks 
a gain. The influence of this argument will 
always be felt by those, whose duty it be- 
comes to decide questions of this description; 
and if other considerations be nearly bal- 
anced, its influence must be decisive. But 
there may exist considei-ations which ought 
to overcome the mild policy of the rule which 
has been stated. It is also a maxim, which, 
on every principle of morals, is entitled to 
great regard, that between contending par- 
ties, the wrong doer is the person who ought 
to suffer. In the present controversy, no 
blame can attach to the plaintiff. His in- 
structions are distinct, the means of observ- 
ing them are placed in the hands of Sir. Sklp- 
with, and it cannot be alleged that the fail- 
ure to observe them is, in the most remote 
degree, to be ascribed to ilr. Short. That 
the balance, whatever it may be, rests with 
Mr. Skipwith, seems incontestable. If, be- 
cause the loss of Mr. Short is merely the loss 
of gain, his compensation should be restrict- 
ed to the restoration of his money with in- 
terest, the encouragement which such a de- 
cision would give to dangerous and corrupt 
practices in the intercourse between a prin- 
cipal and his agent, must be apparent. It 
would hold forth an inducement, in every in- 
stance where extraordinary profit might be 
made, to divert trust funds into other chan- 
nels than those for which they were designed, 
to the great injuiy of a large portion of so- 
ciety. It is said, and truly said, that extrav- 
agant calculatious of conjectural profits are 
not to be indulged, and will never be regarded 
in courts of justice, as the standard by which 
damages are to be ascertained. The example 
given is, that the plaintiff might have sub- 
scribed his stock to the bank, might have sold 
out at a high price, and employed the produce 
of the sales advantageously. Certainly, such 
possibilities are to be totally disregarded. 
But, undoubtedly, where a single investment 
of money is ordered on a specific article, which 
article of itself, without any new operation 
depending on the judgment, acquires great 
additional value, this additional value cannot 
fairly be denominated the result of an ex- 
travagant calculation of imaginary profits. 
Suppose a contract for the purchase of an 
increasing property of any description, which 
contract depended on the payment of money 
on a given day. If the agent in whose hands 
the purchase money was placed, should, in- 
stead of executing his trust, convert a part 
of the money to his own use, and thereby 
defeat the contract, it would seem unjust that 
the remedy of his principal should be limit- 
ed to the money and interest That this 
would not necessarily be the measure of dam- 
ages, is to be inferred from the circumstance, 
that the injured person is not confined to an 
action for money had and received to his use, 
but may maintain a special action on the ease 
for the damages actually sustained. Be- 
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tween tlie case supposed, and that at bar, 
there seems to exist no solid distinetiou. The 
difference between a contract actually made, 
and one which the agent had engaged to 
make, and possessed the absolute power of 
making, seems not sufficient to warrant a dif- 
ferent decision in the case of a misappropria- 
tion of the fund. 

Reasoning by analogy, there are many prin- 
ciples settled by decisions, which justify the 
position, that in general cases, the agent who 
voluntarily commits a breach of trust, by ap- 
plying the trust money to his own use, must 
account for the loss which his principal has 
sustained. But by each party an authority 
has been cited, which is considered as apply- 
ing directly to the cape before the court. On 
the part of the defendant, the case of Groyes 
V. Graves, 1 Wash. D'a.] 1, has been relied 
on, as a direct authority, for limiting the re- 
covery of the plaintiff in this case, to his 
principal and interest. In the case of Groves 
V. Graves [supra] the principle that the value 
of the article, when the contract ought to 
be performed, is the proper standard of dam- 
ages, was not laid down as a general rule to 
govern in ordinary cases, but is .stated to be 
the proper rule under the peculiar circum- 
stances of that case. What those peculiar 
circumstances were, must be searched for in 
the record, as the opinion of the court makes 
no allusion to them. That there were cir- 
cumstances to which the court allowed 
Aveight, ought to be inferred, from their rest- 
ing .their decision, not on general principles, 
but on those peculiar circumstances. If we 
examine the case, as reported in 1 Wash. 1, 
we find no other testimony than the contract, 
and a deed of trust as a collateral security 
for the performance of tliat contract. The 
decree of the chancellor is founded on the 
contract being designed to secure an uncon- 
scionable advantage, or on its being obtained 
from a person whom Groves ^had reason to 
believe a needy man. But the opinion of the 
court of appeals disclaims this ground, as 
the lowest price of certificates mentioned in 
the conti-aet was merely a penalty, and as 
the price actually agreed on was only the 
lowest market price. The conti-act, therefore, 
<lid not exhibit those peculiar circumstances 
on which the opinion of the court was found- 
ed, and certainly, the collateral security could 
not change the nature of the rights which the 
contract gave. In fact that case has since 
been generally considered, notwithstanding 
the terms in which the opinion of the court 
was delivered, as settling a general principle, 
which should apply to all contracts made in 
public paper. Yet there are in the ease, some 
particular circumstances, which, whether suf- 
ficient to be the motives for the decree or not, 
were most probably of some weight. Although 
the lowest price mentioned in the contract is, 
in construction of law, a penalty, yet it was 
intended by Mr. Groves, to avail himself of 
that penalty, he obtained a judgment at law 
for it, and his answer claimed the wliole ad- 
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vantage of that Judgment. Even the actual 
price agreed upon was the lowest market 
price. Graves, against whom the judgment 
was obtained, was not himself the wrong 
doer, did rot himself receive the money, but 
was the security of Stockdell. It is not im- 
possible that these circumstances might have 
some weight in producing the opinion which 
was given. None of them exist in the ease 
now under consideration. 

The plaintiffs have cited a case from 2 
East, 211 (Shepherd v. Johnson), in which it 
was decided in the court of king's bench, that 
in a contract for replacing stock, the price 
on the day was not the true measure of dam- 
ages, but the subsequent rise ought to be 
taken into consideration. The only peeuliar- 
itj- attending that case is, that it appears 
to be a loan of stock, and not a contract for 
its purchase. Between a loan and a contract 
to purchase at a fair price, where the money 
is actually advanced by the purchaser, and 
no casualty prevents the seller from procur- 
ing the article, the court cannot distinctly 
perceive a difference. An agent misapplying 
the fund to his own use, does not appear m 
a more favourable point of view than a bor- 
rower. The case in 2 East, 211, therefore, ap- 
pears to be directly in point, and in this case, 
the court is of opinion, that the defendant is 
accountable in certificates for the money re- 
maining in his hands. Perhaps, in strictness, 
that money ought to be converted into cer- 
tificates, at the price taken by the commis- 
sioner. 2 But the disposition to diminish so 
excessive a loss, as the defendant would sus- 
tain by this rigid application of the rule, will 
induce the court to lay hold of any princi- 
ple or fact, which the case affords, to effect 
this diminution. If the money in the hands 
of Mr. Skipwith had been placed in the hands 
of Mr. Brown, in the spring of 1789, although 
this would have been a tardy execution of 
the trust, it would have satisfied the court. 
Had the money been placed in Mr. Brown's 
hands, it is not clear that it would have been 

invested in paper to more aavantage, than 
the money which was placed in his hands. 

Upon this part of the ease, then, it is the 

opinion of the court, that the money remain- 



2 The commissioner in his report, estimates 
the certificates at the price which they bore in 
the spring of 1788. In 1789, they had risen 
very much in value. The opinion here inti- 
mated bv the chief justice, that the money iu 
the hands of the agent should be considered in 
strictness, as certificates, at the price they bore 
in 1788, would seem, by analogy, to be the cor- 
rect one. As between the vendor and vendee 
of property deliverable on a certain day, in 
futuro, it is well settled by a series of decisions, 
that in a suit by the vendee for damages for 
the failure to deliver, the measure of damages 
is the value of the article at the time of the 
breach. The contract price on the one hand, 
and the rise subsequent to the breach, are both 
to be disregarded. See note 1 to Letcher v. 
Woodson [Case No. 8;280], where the cases on 
this subject are collected. In would seem, that 
the principle of those cases would apply equally 
to the relation between principal and agent. 
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mg in Mr. Skipwith's hands, ought to be 
converted into certificates, at the same i*ate 
that other monies were converted into paper 
in the year 1789, it Is presumed, by Mr. 
Brown, The same train of reasoning which 
rejects the admission of compound interest^ 
will induce the court to direct, that these 
certificates shall be accounted for, with only 
their legal interest, and to set aside so much 
of the report, as charges the defendant with 
the certificates into which the interest might 
annually have been converted. 

The next point to be considered, is the 
money placed in the hands of Col. Kennon, 
and invested by him in certificates. As this 
was a transaction of the defendant himself, 
It was his duty, either to have collected 
this debt, or to have transferred this claim 
to Mr. Brown, and have put it in his pow- 
er to collect it. To have omitted to do ei- 
ther, is such excessive negligence as in a 
case, of the character of that before the 
court, cannot be tolerated. By holding up 
this claim, after the agency had passed into 
other hands, Mr. Skipwith must be consid- 
ered as taking upon himself the responsibili- 
ty for its amount, to Mr. Short. But, pur- 
suing the principle which was observed in 
regard to the money applied to his own use, 
the court will consider him as accountable 
only for the certificates and interest. 

The third exception to the report, respects 
the debt which was due from Col. Harvie. 
The transaction relative to Harvie's bond is, 
in some important particulars, distinguisha- 
ble from those parts of the case which have 
been already noticed. This money does not 
appear to have been used by Skipwith, in 
virtue of the general agency, but in conse- 
quence of a loan. Previous to the letters of 
January and February, 1786, a commimica- 
tion concerning the lending and borrowing 
of that debt had taken place between Wil- 
liam Short and the defendant. Although the 
nature of this communication does not ap- 
pear to be accurately recollected by either 
of the parties, it is sufficiently apparent, that 
the defendant wished to borrow the money, 
and that the plaintiff was willing that he 
should receive it on loan. Although the let- 
ter of July 3d, 1786, shows, that Skipwith 
had relinquished any fight to the money, 
which might be given by the conversation 
with Short, yet the proposition made to the 
plaintifE in that letter, has relation to the 
original contract, and seeks to renew it. It 
is true, that at the time of receiving the bond 
from Edmunds, the defendant did not take 
it upon himself. He seems at that time to 
have been equally apprehensive of paper 
money, and of the abolition of certificates, 
and not to have chosen to expose his friend 
to the one casualty, or himself to the other. 
It was only after the debt was collected, that 
he was willing to consider it as his own. 
His letter of March, 1787, announces his col- 
lection of the debt, and his determination to 



hold it at six per cent. The plaintiff's let- 
ter of the 20th of December, 1787; manifests 
his satisfaction with this employment of the 
fund. 

From a review of all the circumstances 
which preceded the completion of this trans- 
action, it results, that the money was col- 
lected by the defendant, in his character as 
agent, and applied to his own use, in conse- 
quence of a contract to that effect, which 
was made before his agency commenced, 
which contract was sanctioned by the plain- 
tiff in the letter of appointment, and which 
application was afterwards approved by. him. 
Where, in different parts of the same trans- 
action, the same person acts In different ca- 
pacities, it is often difficifit to assign to each 
part its distinct character. Indeed, it will 
often happen, that the two characters are so 
intermingled, that each will impart some- 
thing of itself to the other. The question 
made in this case is, whether Skipwith held 
the money collected from Col. Harvie, as a 
common debtor, or as the agent of Mr. Short? 
So far as respects an ability to avail himseir 
of any penalty, to which Mr. Short might be 
exposed, there can be no doubt, but that he 
ought to be subjected to all the restraints of 
an agent, or trustee. But in other respects, 
his chai-acter seems to be rather that of an 
ordinary debtor. He appropriated the mon- 
ey to his own use, not merely In virtue of 
his authority as agent, but with the previous 
and subsequent approbation of the plaintiff, 
I and he paid interest on the money so ap- 
propriated. It is true, that an express prom- 
ise was made to hold the money, subject to 
the orders of the plaintiff, but the loan does 
not appear to have been made on this con- 
dition; and, in point of fact, every sum pay- 
able on demand Is held on the same terms. 
Yet it is a question of some intricacy, wheth- 
er this money is not to be considered as be- 
ing in Mr. Skipwith's hands, as agent, and 
not as a debtor, in conse'quence of the letter 
of the plaintiff, directing Its investment in 
certificates, and the promise of the defend- 
ant to comply with that direction, and wheth- 
er Mr. Skipwith is not liable to the extent 
of his promise. With some hesitation, the 
court has decided this question in the nega- 
tive. The original appropriation of this mon- 
ey to his own use, having been an act which 
was perfectly rightful, Mr. Skipwith has been 
already stated to have been so far an or- 
dinary debtor, and it would be going a great 
way to subject a debtor, who promises to 
pay a debt, to all the loss consequent on his 
failure to fulfill his promise. The general 
policy of the law does not admit of such 
strictness; and although, in morals, a man 
may justly charge himself, as the cause of 
any loss, occasioned by the breach of his 
engagements, yet in the course of human af- 
fairs, such breaches are so often occasioned 
by events which were unforeseen, and could 
not easily be prevented, that interest is gen- 
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erally considered as compensation, wlaicli 
must content the injured. Mr. Skipwitb, 
therefore, will be decreed to account for Har- 
vie's debt in specie, and not in certificates. 

There is another part of this claim, which 
the court touches with real reluctance. The 
contract of loan being for six per centum 
interest, when the legal interest was only 
five, was evidently usurious. The court 
cannot decree a larger interest than the 
law allows, whatever may be the contract 
of the parties. But the person who drew 
the plaintiff into this contract, having been 
himself the agent, it would be against con- 
science, that he should derive any advan- 
tage to the prejudice of the plaintiff from 
this circumstance. The court, therefore, al- 
lows the legal interest of five per centum. 
Had the court approved the conversion of 
this debt into certificates, the commission 
upon its collection, and upon its investment, 
would undoubtedly be approved also. But 
the change of this essential principle, pro- 
duces corresponding changes in minor 
parts. Avhich are connected with it. The de- 
fendant, having collected this money for 
himself, is not entitled to a commission on 
the collection; and as he is not chargeable 
with certificates, he can have no claim to 
commissions on such investment. Another 
slight change to be made in the account is, 
in the allowance of expenses, as well as 
commissions, on the business actuiilly trans- 
acted. That reasonable expenses ought to 
be allowed, if commissions are withheld, is 
unquestionable, but when commissions are 
allowed, it is supposed to be usual to admit 
no other charge on the business. 

The court has felt some diflieulty, respect- 
ing Griffin's note. It is luiquestionable. that 
the orders of Mr. Short did not authorise 
such a purchase, and that it was an indis- 
creet exercise of his powers as agent, to 
purchase the bond of any person for cer- 
tificates, instead of the certificates them- 
selves. This indiscretion is enhanced by 
taking an assignment, without recourse on 
the assignor. It is answered by the de- 
fendant, that Mr. Short was well satisfied 
with a similar contract, made with Mr. 
(liles. But upon examining the letter of 
Col. Skip with, which announces this pur- 
chase, he states the acquisition to have 
been of certificates themselves, nor does he 
allude to the real state of the fact, until his 
letter of June 16th, 1788. In tliat letter, he 
gives some accoimt of his investments, and 
states himself, to have paid Mi*. Giles £30 
for £200, in military notes. There are, sev- 
eral reasons for not considering the non- 
appearance of a disapprobation of this pro- 
ceeding, as an implied permission to deal 
in private bonds, instead of public securi- 
ties. The expressions used are ambiguous, 
and might be misunderstood by Mr. Short. 
After a positive statement given by Skip- 
with, that he had actually purchased public 



securities, the term military notes might 
well have been understood, by a person in 
Mr. Short's situation, as a species of public 
paper, not as a private note for public pa- 
per. The same letter, too, promises a de- 
tailed statement of the situation of the 
plaintiff's affa.irs, which was not given till 
1791. long after this contract with Mr. 
Short was made. The letters of Mr. Short, 
subsequent to June. 1788, press continually 
for this statement, and urge an investment 
of all his funds, according to his explicit 
instructions, which were given in his let- 
ters 6t December. 1787, and February, 1788. 
Those lettei-s certainly contain nothing 
which can mend the defendant's case.^^ The 
circumstances of the contract, also, deserve 
consideration. It is remarkable, that Col. 
Skipwith purchased this note partly on 
credit In March, 1788, when the note was 
purcliased, he paid £29. 15s. 4d.. and in the 
December following, £120. 4s. 8d. The ar- 
gument, that he purchased a bond, instead 
of certificates themselves, for the sake of 
the credit, is scarcely to be resisted. He 
oui;ht not to have required credit. He 
would then have been in funds from the in- 
terest-warrants of the plaintiff, had he re- 
tained that fund for the object to which it 
was appropriated. "What the opinion of the 
court, on this point, might have been, had 
this bond been purchased for ready money, 
need not be stated. It would certainly 
have i)resented the question, under an aspect 
less unfavoi-able to the defendant's cause; 
but, circumstanced as the case is, the court 
cannot admit this item to the defendant's 
credit. This opinion is not formed on the 
situation of the obligor. The testimony of 
the case, induces the opinion, that his abil- 
ity to pay the debt might have been con- 
fided in. But the defendant ought not to 
have purchased any bond, and the probabil- 
ity that this improper measure was occa- 
sioned by having made use of the funds of 
the plaintiff, in his hands, seems decisive of 
his liability for this sum. But. as he has 
actually paid for the bond, and has not, in 
this respect, retained in his hands the mon- 
ey of the plaintiff, but has sought to invest 
it in certificates, there is a distinction be- 
tween this part of the case, and that in 
which the court held the defendant respon- 
sible for the amount of the money retained, 
in certificates themselves. For this sum, 
therefore, the defendant will be chargeable 
only in specie. 

For the reai^ous given in the report, the 
defendant is not chargeable with Ran- 
dolph's bond. For the mare, the defendant 
is accountable, but the commissioner pos- 
sessed no testimony, -which would enable 
him to introduce that item into the account. 
Unless it can be arranged by the parties, it 
must be settled by a jurj', and for that pur- 
pose, an issue will be directed. 

Decree. This cause came on to be heard 
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at tlie last term ou tlie bill, answer, depo- 
sitions, exhibits, the report of the commis- 
sioner, the exceptions to that report, and 
the arguments of counsel, all which being 
fully considered, the court is of opinion, 
that the instructions given by the plain- 
tifC to the defendant, in his letters of De- 
cember, 17S7, and February, 1788, to eon- 
vert the money in his hands, into public se- 
curities of some description, were positive, 
and ought not to have been disregarded; 
and that, thereforoj the defendant is ac- 
countable in certificates, at the lute at 
which they appear in the receipt of James 
Brown, which is one of the exhibits, to have 
been purchased in 1789; for so much money 
arising from the interest on the plaintiff's 
certificates, as was retained by the defend- 
ant, and applied to his own use; but that 
he is accountable only for simple interest 
on those certificates, at the rate of six per 
centum per annum. The court is also of 
opinion, that the defendant, having not only 
neglected to furnish the plaintiff, or the 
agent who succeeded to the management of 
his affairs, with any document which could 
enable him to recover the debt due from 
Richard Kennon, must be considered as 
having collected that debt, or as having 
made himself responsible for it, and is, 
therefore, chargeable with the sum in cer- 
tificates, which the said Kennon stated him- 
self to have purchased. The court is fui-^ 
ther of opinion, that the debt due from J. 
Harvie, in the proceedings mentioned, was 
placed in the hands of the defendant on 
loan, and is to be accounted for in specie, 
with interest, at the rate of five per centum 
per annum, that being the interest which, 
when the debt was contracted, it was law- 
ful to receive; but the defendant is not en- 
titled to the commissions, with which he is 
credited in the report for collecting this 
debt, he having received it on loan. The 
court is further of opinion, that the defend- 
ant was instructed to purchase public se- 
curities, and not empowered to buy private 
bonds for public securities, and, therefore, 
that he is not entitled to a credit in account 
for Griffin's bond, the more especially, as 
that bond was purchased on a credit at a 
time when the money of the plaintiff was 
in his hands. But as the sum given for 
this bond, appears to have been laid out, 
with the intention to benefit the plaintiff, 
and not for his own advantage, the defend- 
ant is only to be charged with the sum in 
specie, with interest thereon, at the rate of 
five per centum per annum. The court is 
further of opinion, that the credits given to 
the defendant, on account of expenses, 
ought to be disallowed, the commission on 
his transactions as agent being a sufficient 
compensation for those transactions. 



SHORT pVEBSTER LOOM CO. v.). See 
Case No. 17,343. 
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SHORT V. AVILiKINSON. 

[2 Cranch, 0. O. 22.] i 

Circuit Court, District of Columbia. June 
Term, 1811. 

Pleadixg .vr Law — Debt os Fokeigs Jucgjient 
—Plea, 
Nil debet is not a good plea to an action of 
debt, in the District of Columbia, brought uoon 
a judgment of a state court in Kentucky; but 
the defendant may, with the leave of the court, 
withdraw it, and plead nul tiel record, on pay- 
ment of the costs of the term, and a continuance 
of the cause until the next term, if the plaintiff 
should desire it. 

Debt on a judgment obtained in a state 
court in Kentucky. The defendant pleaded 
nil debet, and payment. When the cause was 
called for trial, llr. Jones and Mr, Law, for 
defendant, moved to be allowed to strike out 
the plea of nil debet, and to substitute the plea 
of nul tiel record. 

Mr. Key, for plaintiff, objected that it was 
now too late, and that nul tiel record is an im- 
proper plea. If the plaintiff will consent to 
take his judgment on the plea of nil debet, it 
is not for the defendant to object that it is 
an immaterial plea. 

Mr. Jones, in reply. The defendant is as 
much interested in seeing that the pleadings 
are regular, as the plaintiff; because a judg- 
ment in his favor upon an immaterial issue, 
will not protect him against a subsequent suit 
on the same cause of action. 

BY THE COURT (CRANCH, Chief Judge, 
absent). The amendment is allowed on pay- 
ing the costs of the term, and on the plain- 
tiff's being allowed a continuance if he wish- 
es it. 

They said it had been decided, on demmxer, 
during this term, that a judgment of a state 
court is a domestic judgment, and that nil 
debet is an improper plea to an action of debt 
upon such a judgment. So, in Skyren v. Lin- 
do [Case No. 12,931], in Alexandria, where the 
plaintiff brought an action upon the case on 
a judgment obtained in Virginia^ and tlie de- 
fendant was held to bail on affidavit, the com-t 
suffered him to appear without special bail; 
and decided, on demurrer, that the action 
should have been debt, and not case. By the 
constitution of the United States, "full faith 
and credit shall be given by each state to the 
public acts, records, and judicial proceedings 
of every other state" (article 4, § 1), and by 
the act of congress of 26th May, 1790 [1 Stat. 
122], those acts, when authenticated in the 
manner therein prescribed, shall have the 
same faith and credit as they would . have 
had in the court whence the record is taken. 
The exemplification of the record on which 
this suit is founded, will have the same effect 
as if this suit had been in a county in Ken- 
tucky, and no other authentication will be re- 
quired here than there. If, then, nil debet 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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would be an improper plea there, it will te 
equally so here; and from a parity of reason- 
ing, if nul tiel record would not only be an 
admissible plea, but the best adapted to try 
the question, on a suit in Kentucky, it wiU be 
so here. 



Case Wo. 12,811. 

In re SHORTER. 

[Jlobile (Ala.) Reg. & Advertiser, Dee. 17, 
1865.] 

District Court, D. Alabama. Dec. 16, 1S65. 

COSSTITUTIONAL LaW— TEST OATH POR AtTOKNETS 

IN Fedebat, Courts— Ex Post Facto 
Legist^ation. 

[The act of January 24. 1865 (13 Stat, 424), 
forbidding any attorneys to practice m the fed- 
eral courts except upon taking the test oath 
prescribed by the act of July 2, 1862 (12 Stat. 
502), wherebv the affiant is made to swear that 
he has never borne arms against the United 
States, or furnished aid or encouragement to 
their enemies, is unconstitutional, because the 
matter of regulating the admission of attorneys 
to practice is left by the constitution to the 
courts themselves, to be exercised according to 
the provisions of the common law, and is not 
delegated to the legislative power; because it 
deprives attorneys previously admitted to prac- 
tice of substantial rights, in the nature of prop- 
erty, without due process of law, and compels 
them to be witnesses against themselves; and 
because it operates as an ex post facto law.] 

[Cited in Ex parte Law, Case No. 8,126.] 

[This was an application by John Gill 
Shorter and others, attorneys, for leave to 
practice in the federal courts without taking 
the test oath prescribed by the act of Janu- 
ary 24, 1865, entitled "An act supplementary 
to an act to prescribe an oath of office and 
for other purposes."] 

BUSTEED, District Judge. One of the 
most difficult and certainly one of the most 
delicate duties that a court of justice can be 
called upon to discharge is to pronounce upon 
the constitutionality of legislation. There is 
that in the very nature of this act calculated 
to inspire the utmost circumspection, not per- 
haps unaccompanied by something resem- 
bling fear. It is no light matter to attack the 
binding force of congressional enactments. 
Every presumption is in favor of their valid- 
ity. The legislature of a people is a nation 
in concrete; representing its wisdom and its 
will. The motives which influence the con- 
duct of its members are beyond the pale of 
legal investigation and may be inquired of 
only in foro eonseientiae; and in this tribunal 
each legislator both prosecutes and defends, 
and is witness, juror and judge. One of the 
fathers of American jurisprudence said that 
it is not on slight implication and vague con- 
jecture that the legislature is to be pro- 
nounced to have transcended its powers, and 
its acts to be considered void. This is the 
standard by which the propriety of judicial 
interference with the operation of a statute 
should be determined, and I accept the rule 
with the profoundest reverence for the learn- 
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ing and wisdom of its author. It is under 
the direct influence of such sentiments that I 
approach the consideration of the question 
presented for adjudication; and when I take- 
into account the deference that is due to leg- 
islative and executive departments of the 
government, the real magnitude of the matter 
itself, the interests involved, and the paucity 
of my own powers, I cannot repress the wish 
that I had been spared this ordeal. To do 
one's whole duty in whatever sphere of hfe; 
to do it truly as it respects couscienoo and 
intelligence,— is, however, all that may be re- 
quired of any. To do this is to keep the oatli 
I took, to "administer justice without re- 
spect of persons; to do equal right to the 
poor and rich; and faithfully and impartially 
to discharge and perform all the duties in- 
cumbent upon me as a judge, according to 
the best of my ability and understanding, 
agreeably to the constitution and laws of the 
United States." 

The whole structure of American, and in- 
deed of republican, government, rests upon 
the distribution of power among the several 
bodies of its magistracy. It has passed into 
an axiom that the legislative, executive, and 
judicial departments ought to be separate 
and independent each of the other. Mr. Mad- 
ison denominates this separation and mde- 
pendence the "essential precaution in favor 
of liberty," and declares that the accumula- 
tion of these powers in the same hands "may 
justly be pronounced the very definition of 
tyranny." It is not to be denied either that 
legislative bodies, elected by and from among 
the people, are more or less actuated by the 
passions and prejudices which, for the hour, 
rule and govern their constituencies. To im- 
agine popular representatives free from such 
influences, is to suppose them more than men; 
and to presume that their conduct will not 
be in some degree controlled by considera- 
tions of what is agreeable to those upon 
whose suffrages they depend, is to fly in the 
face of all nature and experience. It was 
to correct this tendency and to save to the 
whole people their constitutional rights, that 
the system of checks and balances was adopt- 
ed, which distinguishes the American gov- 
ernment from all others. "It may be a re- 
flection on human nature, that such devices 
should be necessary to control the abuses of 
government, but what is government itself, 
but the greatest of all reflections on human 
nature? If men were angels no government 
would be necessary." To each of the depart- 
ments of the government of the United 
States the constitution says, "Thus far shalt 
thou go, and no farther." To each is as- 
signed limits which it may not lawfully pass. 
Each is a guardian of the public against the 
aggression of the other. Each, within its 
sphere, an honored agent of the general har- 
mony and safety, and each an usurper eo 
instanti it steps beyond its circumscribed 
boundaries,— each obliged, upon pain of being 
derelict and foresworn, to adopt as its motto. 
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"Justice is the end of government." The leg- 
islature is to make the laws. Hhe executive 
is to approve them and see that they are car- 
ried into effect. The judiciary is to expound 
them and administer them, and, when ques- 
tions are raised upon tliem, to decide whether 
they are consonant or repugnant to the con- 
stitution. The legislature that should refuse 
to pass all needful laws for the regulation of 
the body politic would palpably violate its 
duty; the executive who should neglect to 
approve and execute constitutionally enacted 
laws would be undeserving his high office; 
and the judiciaiy that does not interpret, pro- 
nounce, and apply the laws so made and ap- 
proved is culpable beyond comparison. 

On the 2d day of July, 1862, the congress 
of the United States passed an act entitled, 
"An act to prescribe an oath of office, -and 
for other pui-poses." By its terms every per- 
son who, after its passage, should be elected 
or appointed to any civil, military, or naval 
office under the government, before entering 
upon its duties, and before being entitled to 
its remunerations, is obliged to talie ajid 
subscribe to the following oath, or affirma- 
tion: "I do solemnly swear, or affirm, that 
I have never voluntarily borne arms against 
the United States since I have been a citi- 
zen thereof; that I have voluntarily given 
no aid, countenance, counsel or encourage- 
ment to persons engaged in armed hostili- 
ty thereto; that I have neither sought, nor 
accepted, nor attempted to exercise the func- 
tions^ of any office whatever, under any au- 
thority or pretended authority in hostility 
to the United States; that I have not yield- 
ed a voluntary support to any pretended 
government, authority, power or constitutioji 
within the United States hostile or inimical 
thereto." It is important to observe here 
that this qualifying oath has reference only 
to persons whp aspire to positions of honor 
or profit under the government It has no 
application to the community at large, or 
to any pai-ticular class of citizens. It is di- 
rected against office-holders as such. One of 
the penalties provided in the statute for 
falsely affirming under it, is that "the per- 
son shall be deprived of his office and ren- 
dered incapable forever after of holding any 
office or place under the United States." 
The intention of congress, if we may derive 
it from the political circumstances of the 
times, was that no person who aided in the 
attempt to destroy American nationality 
should again be trusted with the authority 
or honored with the offices of the republic. 
It was notorious that men who had been 
educated in the military and naval schools 
of the nation, at the expense of the public, 
had joined in and often led the revolt against 
the national sovereignty, and that others, 
connected with the administi-ation of civil 
affairs, left their places in congress, and in 
the cabinet, and on the bench, and formally 
renounced their allegiance to the United 
States. To secure the country from a recur- 
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reuce of such a state of facts, so far as 
the legislative imposition of qualification for 
office could accomplish this, was, beyond 
question, the intention of the lawmakers, 
and there, is nothing in such a law repug- 
nant to reason, religion, or natural rights. 
It is plainly within the power of congress to 
say to a candidate for the benefactions of 
the offices of the republic, "You must, as a 
condition precedent to enjoying these, fur- 
nish a guarantee of an oath that you have 
not done, and will not do, any act incon- 
sistent with the honor of the government, or 
that will endanger its perpetuity." No man 
has an inchoate or vested right in these, and 
places of honor and emolument should be 
the rewards of capacity, patriotism, and 
fealty. 

On the 2ith day of January, ISGo, congress 
passed an act in these words: "Be it enact- 
ed," &c., "that no person, after the date of 
this act, shall be admitted to the bar of the 
supreme court of the United States, or at 
any time after the 4th of March next, shall 
be admitted to the bar of the circuit and dis- 
trict court of the United States, or of the 
court of claims, as an attorney or counselor 
of such court or shall be allowed to appear 
and be heard in any such couii:, by virtue of 
any previous admission, or any special pow- 
er of attorney, unless he shall first have 
taken and subscribed the oath prescribed in 
an act to prescribe an oath of office, and for 
other purposes, approved July 2d, 1862, ac- 
cording to the forms and in the manner in 
said act provided; which said oath so taken 
and subscribed shall be preserved among the 
files of such court, and any person who shall 
falsely take the said oath, shall be guilty of 
pei:]ury, and on conviction shall be liable to 
the pains and penalties of perjury, and the 
additional pains and penalties in the said 
act provided." It is claimed that this act 
contravenes several provisions of the funda- 
mental law, and the power of the courts is 
now invoked to prevent its going into opera- 
tion.- Its unconstitutionality is asserted up- 
on several grounds, and if these objections, 
or any of them, are well taken, the act must 
be declared of no effect and void. Without 
repeating the argument of counsel, all of 
whom, both at Montgomery and Mobile, have 
exhibited great learning and close study of 
and familiai'ity with the civil, common, and 
statute law, the objections urged against this 
enactment may be thus stated. 

It is claimed to be unconstitutional, be- 
cause: First, it virtually takes from the 
courts, and gives to th'e legislature, the pow- 
er to license attorneys and counselors. Sec- 
ondly, because it requires a new qualification 
in attorneys and counselors, which has no 
aptness in itself, and which is not necessary 
to the faithful and skillful discharge of a 
lawyer's vocation. Thirdly, because congress 
has no right to prescribe such an oath for an 
attorney, any more than it has a light to 
prescribe it for a fai-mer or a mechanic. 
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Fourthly, because it deprives a man of his 
property without due process of law, and 
holds him to answer for an infamous crime 
without presentment or indictment of a 
gi-and jury, compels him to be a witness 
against himself, and deprives him of the 
right to a trial by an impartial jury of the 
state and district wherein the alleged crime 
was committed. Fifthly, because it trenches 
upon the pardoning power of the executive, 
rendering amnesty or pardon of no efEect to 
restore the subjects of these benefits to their 
original status. SLxthly, because it deprives 
the citizen of his right "to have assistance 
of counsel for his defense" in the national 
courts. Seventhly, because it is in the na- 
ture of a bill of attainder, and an ex post facto 
law. And, lastly, because it is against the 
common right. 

All of these objections to the law of Jan- 
uary 24, 1865, have been urged with a zeal 
and earnestness which could only spring from 
a deep belief in their justice on the part of 
counsel. History, experience, and precedent 
have been an-ayed in support of the veiws 
so ably presented by the distinguished law- 
yers selected to discuss the question; and, 
however I may differ from some of the prop- 
ositions advanced, I gratefully acknowledge 
the assistance afforded me by the arguments 
of my brethren of the bar. 

Does the law of congress of January 24, 
1865, conflict with any of the provisions of 
the constitution of the United States? If it 
does, and this appears, the law is void, and 
the courts must so adjudge it. It certainly 
has some marked and unusual charaetexistics. 
It inaugurates in American histoiy a new 
kind of legislation, at war with previously 
conceived and very generally entertained 
ideas. It is of the species known as "class 
legislation"; that is to say, its provisions are 
not of general application to the whole com- 
munit5'. It lacks the "universality" and "uni- 
formitj'" which Blackstoue declares are of 
the essence of a law, and its requirements 
and prohibitions are confined to a limited 
number of persons, and a particular calling 
in life. Such an enactment, to be binding, 
must sti-ietly obsei-ve and keep within con- 
stitutional limitations. If enacted at all, it 
shall not exceed, in the least, the authority 
for its creation. 

The law is retroactive as well as retrospec- 
tive. It deals in rights and privileges which 
were vested before its passage. In the case 
of a citizen by birth, it embraces the entire 
period of his existencp, and holds inquisition 
upon it. A French writer of distinction says 
that such laws "ai-e illegal in principle and 
disastrous in results." Another publicist, of 
equal fame, says, "The retroaction of laws 
is the greatest crime in legislation." The con- 
stitution of tlie state of New Hampshire de- 
clares that "retrospective laws are highly in- 
jurious, oppressive and unjust." Chancellor 
Kent, in Dash v. Van Kleeck (X. Y.) 7 Johns. 
477, uses this language: "As often as the 
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question has been brought before the courts 
of justice in this country, they have uniform- 
ly said tliat the objection to retrospective 
laws applies as well to those which affect 
civil rights as to those which relate to crime." 
The law of 1862, as we have seen, relates to 
persons seeking office or place under the 
United States. The law of 1865 does not 
relate to persons holding or seeking office or 
place in any department of the public service. 
Lawyers, eo nomine, cannot be said to be of- 
ficers of state. They are, to all intents and 
purposes, as much private citizens as the 
members of any other avocation, trade, or 
pursuit. 

Lastly, in enumerating its distinctive feat- 
ures, the law may be said to be highly penal 
in its general scope and effect. 

Now, it cannot be all this, and yet allowed 
to stand. Being all this, it must stand, unless 
it violates some principle of the constitution. 
We have seen that the courts have nothing 
to do with the motives or the policy that in- 
stigate legislation. The first of these may be 
corrupt, and the last ill advised, but the ju- 
diciary cannot look at either of them. The 
intention of the lawgiver must be gained from 
the words he uses, not from the impulses that 
govern him. 

We recur, then, to the question, is this law 
unconstitutional in all or any of the respects 
claimed by those who oppose it? And, first, 
has congress the right to prescribe qualifica- 
tions to persons who desire admission to the 
bar of the national courts, as attorneys or 
counselors? The thirty-fifth section of the 
act of September 24, 1789 [1 Stat. 92], pi-o- 
vides that, in all the courts of the United 
States, the parties may plead and manage 
their own cavises personally, or by the as- 
sistance of such counsel or attorneys at law 
as by the rules of said courts respectively 
shall be permitted to manage and conduct 
causes therein." This act, it will be remem- 
bered, was passed shortly after the adoption 
of the national constitution, and when the 
principles upon which it was founded were 
familiar to the mind of every statesman and 
politician. It was intended by the legislature 
to cari-y into effect that provision of the or- 
ganic law which provides that "the judicial 
power of the United States shaU be vested 
in one supreme court, and in such inferior 
courts as congress may from time to time es- 
tablish." The thirty-fifth section of this act 
is a clear concession to the courts of exclusive 
jurisdiction over the subject of the admission 
of attorneys and counselors to practice, and 
may, I think, be taken as an acknowledg- 
ment by congress that this is a matter with- 
in the "judicial power of the United States." 
It is ceitain that the courts have uniformly 
\ acted upon this understanding, and until the 
I passage of the law of January 24, 1865,— near- 
i ]y eighty years, — congress has not attempted 
to exercise any control over the subject. 

In the case of Ex parte Secombe, reported 
in 19 How. [60 U, S. 9], which was an appli- 
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cation for a writ of mandamus to the judges 
of tlie supreme court of the territory of Min- 
nesota, commanding them to vacate an order 
made for the remoyal of the relator from the 
roll of attorneys, Chief Justice Taney says 
that, in a court of the United States, the re- 
lations between the court and the attorneys 
and counselprs who practice in it, and their 
respective rights and duties, are regulated by 
the common law. And he adds, "It has been 
well settled by the rules and practice of com- 
mon-law courts that it rests exclusively with 
the court to determine who is qualified to be- 
come one of its officers, as an attorney and 
counselor, and for what cause he ought to be 
removed." The power, the chief justice de- 
clares, is not an arbitrary one, but must be 
exercised and regulated "by a sound and just 
judicial discretion, whereby the rights of the 
bar may be scrupulously guarded and main- 
tained by the court as the rights and dignitj' 
of the court itself," It is plain that any other 
doctrine would lead to interminable disorder 
in the courts. If congress may, ex raero motu, 
enact that a man who has aided in the 
Rebellion shall thereafter be absolutely dis- 
qualified from practicing law in the national 
courts, notwithstanding that he has been pre- 
viously admitted under their rules, why may 
not congress enact that a man shall be allowed 
to practice in those courts without any other 
qualification than having fought under the 
banners of the republic'? If the former may 
be decreed as a penalty, why not the latter 
as a reward? Where shall the power of the 
courts over the conduct and qualifications of 
attorneys end, and where the power of con- 
gress begin? How shall the conflict of juris- 
diction that might arise be ''settled? It must 
not be forgotten that congress does not orig- 
inate either the national courts themselves, or 
the office, privilege, or franchise of an at- 
torney and counselor in those courts. If it 
did, I am not prepared to say that it could 
not annex such conditions to the enjoyment 
of the privilege as it might consider wise and 
just. 

Let us now look at the objections made to 
the law on the more substantial grounds ur- 
ged against it. Does it deprive a man of any 
advantage which he had legally acquired, 
and how shall this be tested? It is the in- 
disputable right of the citizen accused of an 
offense to be tried by an impartial jury of the 
state and district wherein the crime shall 
have been committed, to be informed of the 
nature and cause of the accusation, to be 
confronted with the witnesses against him, 
and in no criminal case to be compelled to be 
41 witness against himself. These are amoug 
the most solemn of all the guaranties of the 
constitution. They are not concessions to lib- 
erty, as is sometimes supposed; they are re- 
straints upon government, and bulwarks 
against oppression. Does this law prescribe a 
crime, and affix a penalty to its commission? 
What is crime? Is it not some act for which 
Ji person may be punished? What is punish- 



ment? Is it not the absolute or partial de- 
privation or curtailment of some right or en- 
joyment previously possessed? Punishment, 
to be such, need not be corporeal. The first 
murderer did not expiate his offense with his 
life, or by imprisonment. The sentence pro- 
nounced against him was, "A fugitive and a 
vagabond shalt thou be on the earth;" and 
in his agony the criminal cried out, "My pun- 
ishment is greater than I can bear." That 
this statute does prescribe a crime is too 
plain to need argument and that it affixes a 
penalty to its commission is equally clear. 
Does it not also take from the person against 
whom its provisions are leveled the benefit of 
presumptive innocence, when it requires a 
man to take an expurgatoiy oath as a condi- 
tion to exercising a privilege which, if he 
were not guilty as specified in the act, he 
would be allowed? Is not this in fact to 
oblige a man to be a witness against him- 
self? The maxim of the law is, "Accusare 
nemo debet se, nisi coram Deo." The de- 
mand of this statute is that by the offer of 
affirmative proof of innocence the applicant 
for admission to practice shall create, as 
against himself, a presumption of guilt. 

It is unworthy of the great question to say 
that a man is not obliged to put himself in 
the supposed dilemma; that all he has to do 
is not to attempt the practice of his profes- 
sion in the national courts, and he will not 
run the risk of testifying to his own guilt 
This is the merest and the shallowest soph- 
istry. If he keep silence, he is thereby de- 
prived of a constitutional right; if he speak, 
he becomes "a witness against himself." 
Judgment of condemnation instantly follows 
the coerced acknowledgment of guilt, and an 
act of the legislature is thus made to take 
the place and exercise the functions of the 
judicial office. Now, if congress can bring 
about such a result to a man, is it not doing 
by indirection what it is expressly prohibited 
from doing directly? 

It has been strongly urged upon the argu- 
ment that this law of Januaiy 24, lS6o, is in 
the nature of a bill of attainder, and if it be 
liable to this chai'ge it cannot stand. Congress 
is expressly prohibited from passing such a 
law. It is well settled that bills of attainder, 
as they are technically called, include what 
are known as bills of pains and penalties. 
CFleteher v. Peek] 6 Cranch [10 TJ. S.] 138; 1 
Kent, Comm. p. 382, § 19; and Story, Comm. 
Is not the law of January 24, 1865, such a 
bill? Does it not in fact disfranchise the 
class of men known as lawyers, under the 
pain of their not taking the oath it prescribes? 
Is not this the logical and necessaiy conse- 
quence of their refusal? Does it not disfran- 
chise them when it requires them to take the 
prescribed oath before they can exercise their 
vocation? Is it not an assumption by the 
legislature of judicial magistracy? Is it not 
"pronouncing upon the guilt of the party 
without any of the common forms and guards 
of trial?" 
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I will now consider the objection that this 
statute is 'in the nature of an ex post facto 
law. Congress is restrained, in express terms, 
from passing- a law of this character, and 
history is full of warning against the im- 
policj'' and wickedness of declaring an act 
to be criminal which, at the time of its com- 
mission neither involved moral turpitude, nor 
transgressed the written code. If a statute 
does this, and affixes a penalty to the act, 
it is ex post facto; or if, by a statute passed 
subsequently to the commission of a crime, 
the punishment for that crime is increased, 
or "diiferent or less evidence is required to 
convict an offender than was required when 
the act was committed," the law is ex post 
facto. One of the clauses in the act of con- 
gress of the 2d of July, 1862, and which is 
embraced in the oath required by the act of 
•Tanuary 24, 1863, is as follows: "That I 
have neither sought nor accepted nor at- 
tempted to exercise the functions of any of- 
lice whatever under any authority, or pre- 
tended authority, in hostility to the United 
States." This abjuration is not confined to 
any period. It covers the lifetime of the af- 
firmant. Before the 24th of January, 1865, 
a British subject could be admitted to all 
the rights of citizenship in the United States 
by taking the oaths of naturalization. With- 
out being naturalized, he might be admitted 
to the bar of this court, upon complying with 
the rules of the court. But if, during the pe- 
riod of war between the United States and 
Great Britain, a half century ago, he had 
held office in the kingdom of which he was 
native, and was then a subject, he could not 
comply with the requisitions of this statute, 
and could no longer exercise his privilege as 
a member of the bar of this court. The right 
acquired by his naturalization and by the 
rules and orders of the court would be annul- 
led by a law ex post facto, and for an act in- 
nocent, and even praiseworthy, when it was 
done. Other illustrations, by way of example, 
occur to the mind, but it is not necessary fur- 
ther to pursue this line of thought; nor do 
I consider it requisite to the adjudication of 
the question before me to enter into the ex- 
amination of any other of the grounds of 
objection to the act taken by counsel on the 
argument. As to all these, I do not express 
either dissent or agreement. 

I am of opinion that the act of the 24th of 
January, 1865, supplementary to the act of 
July 2, 1^62, violates several of the pro- 
visions of the constitution, and it is the right 
of those whose interests are to be affected 
that I should declare the conclusions which I 
have reached. If these conclusions are not 
founded in reason and law, the supreme court 
of the United States, now in session, can cor- 
rect the error, and I will gladly reform my 
judgment by the standard of its excellence. 
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SHORTRIDGE et al. v. SIACON. 

[Chase, 136: i 1 Abb. U. S. 58; 2 Am. Law 

Rev. 95; Phil. N. 0. 392; 5 Int. Rev. Rec. 

206; 1 Am. Law T, Rep. U. S. Cts. 35.] 

Circuit Court, D. North Carolina. June, 1867. 

Payment — Seqdestkatiox — Confederate States 
Government— Relation of States to Gen- 
eral Government During "War. 

1. CompulsoiT payment of a debt to a receiver 
under the sequestration acts of the Confederate 
government is no defense to a suit brought up- 
on such debt by the creditor. 

[Cited in Head v. Starke, Case No. 6,293.] 

2. The suspension of intercotirse consequent 
upon the recent .var, did not prevent interest 
from accruing between citizens adhering to the 
respective parties thereto. 

[Cited in Keppdl v. Petersburg R. Co., Case 

No. 7,722; Brown v. Hiatt, Id. 2,011.] 
[Cited in Billgerry v. Branch, 19 Grat. 412.] 

3. "War levied against the United States by 
citizens of the republic, under the pretended au- 
thority of the new state government of North 
Carolina, or of the so-called Confederate gov- 
ernment, was treason against the United States. 

[Cited in U. S. v. Stark. Case No. 16,378; 
v^tevens v. Griffith, 111 U. S. 53, 4 Sup. Ct. 
285.] 

4. It is the practice of modern governments 
when attacked by formidable rebellion, to exer- 
cise and concede belligerent rights. These are 
concessions made by the legislative and exec- 
utive departments in the exercise of political 
discretion. They establish no rights except dur- 
ing the war. 

[Cited in U. S. v. Stark, Case No. 16,378; 
Cuyler v. Perrill, Id. 3,523; Bailey v. Jlil- 
ner. Id. 740.] 

5. Courts have no policy and can exercise no 
political powers. They can only declare the 
law. 

6. Legal rights could neither be created nor 
defeated, by the action of the government of the 
Confederate States. 

7. The state of North Carolina by the acts of 
her convention in May, 1861, by the previous 
acts of her governor, by the subsequent acts of 
all departments of the state government, and 
by the acts of the people at the elections in 
May, 1861, set aside her state government and 
constitution, connected under the national con- 
stitution with the government of the United 
States, and established a new constitution and 
government connected with another so-called 
central government, set up in hostility to the 
United States, and entered upon a course of 
active warfare against the national government. 
By these acts the practical relations of North 
Carolina to the Union were suspended, but they 
did not for a moment effect a separation of 
North Carolina from the Union. 

[Cited in Cuyler v. Fei-rill. Case No. 3,523; 
Bailey v. ililuer. Id. 740.] 

Assumpsit, in which the plaintiffs declared 
npon a note executed by the defendant in 
1860. The plaintiffs were citizens of Penn- 
sylvania at the time the note was given, and 
continued to be such until the bringing of 
the suit; and during that time the defend- 
ant continued to be a citizen of North Car- 
olina. Among other pleas, the defendant re- 

1 [Reported by Bradley T. .Johnson, Esq., and 
here reprinted by permissinn.] 
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lied upon the fact tliat during the existence 
of the late goyernment of the Confederate 
States, and by virtue of certain acts of con- 
gress under that government, this debt had 
been confiscated, and he was compelled by 
process to pay it into its public treasury. 
It was also insisted that the state of things 
consequent upon the recent war between the 
United States and the Confederate States, 
was such as to excuse the defendant from 
payment of interest accruing during that 
period. 

3Ir. Bragg, for plaintiffs. 

Rogers & Batchelor, for defendant. 

CHASE, Circuit Justice, This is an action 
for the recovery of the amount of a promis- 
sory' note, with interest. There is no ques- 
tion of the liability of the defendant to the 
demand of the plaintiffs, unless he is ex- 
cused by coerced payment of the note sued 
upon, under an act of the self-styled Con- 
fedei-ate Congress, passed August 30, 1863, 
entitled "An act for the sequestration of the 
estates of alien enemies," and an amenda- 
tory act passed February 15, 1862. It is ad- 
mitted that the plaintiffs were citizens of 
Pennsylvania; that the defendant was a citi- 
zen of North Carolina; that the note sued 
upon was made by the defendant to the 
plaintiffs; and tliat the defendant was com- 
pelled, by proceedings instituted in the courts 
of the so-called Confederate States, to pay 
the amount due upon it to the receiver ap- 
pointed under the sequestration acts. Upon 
these facts it is Insisted that the defendant 
is discharged from his liability to the plain- 
tiffs. It is claimed that, while it existed, the 
Confederate government was a de facto gov- 
ernment, that the citizens of the states which 
did not recognize its authority were aliens, 
and in time of war, alien enemies; that, con- 
sequently, the acts of sequestration were 
valid acts; and, therefore, that payment to 
a Confedei-ate agent of debts due to such 
citizens, if compelled by proceedings under 
those acts, relieved the debtor from all ob- 
ligation to the original creditors. 

To maintain these propositions, the coun- 
sel for the defendant rely upon the decisions 
of the supreme court of the United States, 
to the effect that the late rebellion was a 
civil wax*, in the prosecution of .which bellig- 
erent rights were exercised by the national 
government, and accorded to the armed for- 
ces of the rebel Confederacy; and upon the 
decisions of the state courts, during and aft- 
er the close of the American war for inde- 
pendence, which affirmed the validil^' of con- 
fiscations and sequestrations decreed against 
" the property of non-resident British subjects 
and the inhabitants of colonies or states hos- 
tile to the United Colonies or United States. 
But these decisions do not in our judgment 
sustain the propositions in support of which 
they are cited. There is no doubt that the 
state of Noi-th Carolina, by the acts of the 



convention of May, 1861, by the previous 
acts of the governbr of the state, by sub- 
sequent acts of all the departments of the 
state government, and by the acts of the 
people at the elections held after May, 1861, 
set aside her state government and constitu- 
tion connected under the national constitu- 
tion with the government of the United 
States, and established a new constitution 
and government connected with another so- 
called central government, set up in hos- 
tility to the United States, and entered upon 
a course of active warfare against the na- 
tional government. Nor is. there any doubt 
that by these acts the practical relations of 
North Carolina to the* Union were suspend- 
ed, and very serious liabilities incurred by 
those who were engaged in them. But these 
acts did not effect, even for a moment, the 
separation of North Carolina from the Union, 
any more than the acts of an individual who 
commits grave offenses against the state by 
resisting its officers and defying its author- 
ity, separate him from the state. Such acts 
may subject the offender even to outlawry, 
but can discharge him from no duty and can 
relieve him from no' responsibility. 

The national constitution declares that 
"treason against the United States, shall con- 
sist only in levying war against them, or in 
adhering to their enemies, giving them aid 
and comfort." The word "only" was used to 
exclude from the criminal jurisprudence of 
the new republic the odious doctrines of con- 
structive- treason. Its use, however, while 
limiting the definition to plain overt acts, 
bx'ings these acts into conspicuous relief as 
being always and in essence treasonable. 
War, therefore, levied against the United 
States by citizens of the republic, under the 
pretended authority of the new state gov- 
ernment of North Carolina, or of the so- 
called Confederate government which assum- 
ed the title of the "Confederate States," was 
treason against the United States. It has 
been supposed, and by some strenuously 
maintained, that the North Carolina ordinance 
of 18G1, which purported to repeal the North 
Carolina ordinance of 1789, by which the 
constitution of tiie T'nited States was rati- 
fied, and to repeal also all subsequent acts 
by which the assent of North Carolina was 
given to amendments of the constitution,— 
did in fact repeal that ordinance and those 
acts, and thereby absolved the people of the 
state from all obligations as citizens of the 
United States, and, made it impossible to com- 
mit treason by levying war against the^ na- 
tional government. No elaborate discussion 
of the theoretical question thus presented 
seems now to be necessary. The question as 
a practical one is at rest, and is not likely 
to be revived. It is enough to say here that, 
in our judgment, the answer wnieh it has rs^ 
ceived from events is that which the sound- 
est construction of the constitution warrants 
and requires. Nor can we agree with some 
persons, distinguished by abilities and vir^ 
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tiies, who insist that when rehellion attains 
the propnrl ions and assumes the character of 
Civil war, it is purged of its treasonable char- 
acter, and can only he punished by the de- 
feat of its armies, the disappointment of its 
hopes, and the calamities incident to unsuc- 
cessful war. 

Courts have no policy and can exercise no 
political powers. They can only declare the 
law. On what sound principle, then, can we 
say judicially that the levying of war ceases 
to be treason when the war becomes for- 
midable? that war, levied by ten men or ten 
hundred, is certainly treason, but is no longer 
such Avhen levied by ten thousand or ten 
hundred thousand? that the armed attempts 
of a few, attended by no serious danger to 
the Union, and suppressed by slight exertions 
of the public force, come, unquestionably, 
within the constitutional definition, but at- 
tempts by a vast combination, controlling sev- 
eral states, putting great ai-mies in the field, 
menacing with imminent peril the life of the 
republic, and demanding immense eflLOrts and 
immense expenditures of treasure and blood 
for their defeat and suppression, swell beyond 
the boundaries of the definition and become 
innocent in proportion to their enormity. But 
it is said that this is the doctrine of the su- 
preme court. "We think otherwise. In mod- 
ern times it is the usual practice of civilized 
governments attacked by organized and for- 
midable rebellion, to exercise and to concede 
belligerent rights. Under such circumstances, 
instead of punishing rebels when made pris- 
oners in war as criminals, they agree in car- 
tels for exchange, and make other mutually 
beneficial arrangements; and, instead of in- 
sisting upon offensive terms and designations, 
in intercourse with the civil or military chiefs, 
treat them, as far as possible without sur- 
render of essential principles, like foreign 
foes engaged in regular warfare. 

But these are concessions made by the legis- 
lative and executive departments of govern- 
ment in the exercise of political discretion 
and in the interest of humanity, to mitigate 
vindictive passions inflamed by civil con- 
flicts, and prevent the frightful evils of mutual 
reprisals and retaliations. They established 
no rights except during war. It is also true, 
that when war ceased, and the authority of 
the regular government is fully re-establish- 
ed, the penalties of violated law are seldom 
inflicted upon many. Wise governments nev- 
er forget that the criminality of individuals 
is not always or often equal that of the acts 
committed by the organization with which 
they are connected. Many are carried into 
rebellion by sincere though mistaken convic- 
tions; or hurried along by excitements due to 
social and state sympathies, and even by the 
compulsion of a public opinion not their own. 
When the strife of arms is over, and such 
governments, therefore, exercising still their 
political discretion, address themselves main- 
ly to the work of conciliation and restoration, 
and exert the prerogative of mercy, rather 



than that of Justice, complete remission Is 
usually extended to large classes by amnesty 
or other exercise of legislative or executive 
authority, and individuals not included in 
these classes, with some exceptions of the 
greatest offenders, are absolved by pardon ei- 
ther absolutely or upon conditions prescribed 
by the government. These principles, com- 
mon to all civilized nations, are those which 
regulated the action of the government of 
the United States during the war of the re- 
bellion, and have regulated its actions since 
rebellion laid down its arms. In some re- 
spects the forbearance and liberality of the 
nation exceed all example. While hostilities 
were yet flagrant, one act of congress prac- 
tically abolished the death penalty for treason 
subsequently committed, and another provid- 
ed a mode in which citizens of rebel states, 
maintaining a loyal adhesion to the Union, 
could recover after war the value of their 
captiu'ed or abandoned property. 

The national government has steadily 
sought to facilitate restoration with adequate 
guaranties of union, order, and equal rights. 
On no occasion, however, and by no act, have 
the United States ever renounced their con- 
stitutional jurisdiction over the whole terri- 
tory or over all the citizens of the republic, 
or conceded to citizens in arms against their 
country the character of alien enemies, or 
admitted the existence of any government de 
facto, hostile to itself within the boundaries 
of the Union. In the Prize Cases the supreme 
court simply assented the right of the United 
States to treat the insurgents as belligerents, 
and to claim from foreign nations the per- 
formance of neutral duties under the penal- 
ties known to international law. These deci- 
sions recognized, also, the fact of the exer- 
cise and concession of belligerent rights, and 
affirmed, as a necessaiy consequence, the 
proposition that during the war all the inhab- 
itants of the country controlled by the rebel- 
lion, and all the inhabitants of the coimtry 
loyal to the Union, were enemies reciprocally 
each of the other. But there is nothing in 
that opinion which gives countenance to the 
doctrine which counsel endeavor to deduce 
from it, that the insurgent states, by the act 
of rebellion, and by levying war against the 
nation, became foreign states, and their in- 
habitants alien enemies. This proposition be- 
ing denied, it must result that in compelling 
debtors to pay to receivers, for the support 
of the rebellion, debts due to any citizen of 
the United States, the insurgent authorities 
committed an illegal violence, by which no 
obligation of debtors to creditors could be can- 
celled or in any respect affected. 

Nor can the defense in this case derive 
more support from the decisions affirming the 
validity of confiscations during the war for 
American independence. That war began, 
doubtless, like the recent civil war— in rebel- 
lion. Had it terminated unsuccessfully, and 
had English tribunals subsequently affirmed 
the validity of colonial confiscation and se- 
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questration of Bvitisli property and of debts 
due to British subjects, those decisions would 
be in point. No student of international la^v^ 
or of history needs to be informed how im- 
possible it is that such decisions could have 
been. Had the recent rebellion proved suc- 
cessful, and had the validity of the confisca- 
tions and sequestrations actually enforced by 
the insurgent authorities, been afterwards 
questioned in Confederate courts, it is not 
improbable that the decision of the state 
courts made during and after the revolution- 
ary war, might have been cited with approv- 
al. But it hardly needs remark that those 
decisions were made under circumstances 
Avidely differing from those which now exist. 
They were made by the coui'ts of states 
Avhieh had succeeded in their attempt to sever 
their colonial connection with Great Britain, 
and sanctioned acts which depended for their 
validity wholly upon success; and can have 
no application to acts of a rebel self-styled 
government, seeking the severance of consti- 
tutional relations of states to the Union, but 
defeated in the attempt, and itself broken up 
and destroyed. 

Those who engage in rebellion must con- 
sider the consequences. If they succeed, re- 
bellion becomes revolution, and the new gov- 
ernment will justify its founders. If they 
fail, all their acts hostile to the rightful gov- 
ernment are violations of law, and originate 
no rights which can be recognized by the 
courts of the nation whose authority and ex- 
istence have been alike assailed. "We hold, 
therefore, that compulsory payment under 
the sequestration acts to the rebel receiver 
nt the debt due to the plaintiffs from the de- 
fendant, was no discharge. It is claimed, 
however, that whatever may be the right of 
the plaintiffs to recover the principal debt 
from the defendant, they can not recover in- 
terest for the time during which war prevent- 
ed all communication between the states in 
which they respectively resided. 'We can not 
think so. Interest is the lawful fruit of prin- 
cipal. There are, indeed, some authorities to 
the point that interest which has accrued 
during war between independent nations can 
not be afterwards recovered, though the debt, 
with other interest, may be. But that rule, 
in our judgment, is applicable only to such 
wars. We perceive nothing in the act of 
July 13, 1S61, which suspended for a time all 
pacific intercourse between the loyal and in- 
surgent portions of the country, that requires 
or justifies the application of that mle to the 
case before us. Legal rights could neither be 
originated nor defeated by the action of the 
centi-al authorities of the late rebellion. 

The plaintiff must have judgment for the 
principal and interest of his debt, without de- 
duction. 

[NOTE. In the case of Bigler v. Waller 
[Case No. 1,404], decided at the May term, 
1870, of the circuit court of the United States 
for the district of Yirginia. the chief justice 
held that, under the special circumstances of 



that case, interest was suspended during the 
civil war; and intimated a doubt as to the cor- 
rectness of the above ruling.] 3 
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Case l^o. 1S,813. 

The SHORT STAPLE. 

[1 Gall. 104.] 1 

Circuit Court, D. Massachusetts. Slay Term, 
1812.2 

NoS-lNTEltCOUUSE — SPECIAL DEFENCE — BURDEN OP 

PiiooF— Statutes— Retukx Cvugo— Evidence. 

1. Where the claimants set up a special de- 
fence against a forfeiture, the onus proband! 
lies on them; and if such defence be not sat- 
isfactorily made out, condemnation will go. A 
registered vessel is within the prohibitions of 
the 3d section of the act of 9 Janifary, 1808, c. 
8 [2 Stat. 453]. That section was not repealed 
by the 19th section of the act of 1st March, 
1809, e. 91 [9 Laws (Weightman's Ed.) 255; 2 
Stat. 533], or 2d section of the act of 28th June. 
1809, e. y [10 Laws (Weightman's Ed.) 14; 2 
Stat. 550]. 

[Cited in The Ocean Bride, Case No. 10,404; 
U- S. V. 129 Packages, Id. 15,941; Boxes 
of Opium V. U. S., 23 Fed. 392.] 

2. Under the 3d section of the act of 9th Jan- 
uary, 1808, c' 8, the return cargo is not affected 
with forfeiture. 

3. Strong presumptive circumstances of fraud 
will outweigh positive testimony against it. 

[Cited in The Ocean Bride, Case No. 10,404.] 

[Appeal from the district court of the 
United States for the district of Massachu- 
setts.] 

In admiralty. 

G. Blake, for "the United States. 
Wm. Prescott and R. G. Amory, for claim- 
ants. 

STORY,. Circuit Justice. The libel in this 
ease contains several counts; but two only 
are relied on, viz. 1. That the brig depart- 
ed from the port of Baltimore, and proceed- 
ed to a foreign port, viz. Cape Nicholas 
aiole, in the island of St. Domingo, conti'ary 
to the 3d section of the act of 9th Jannary, 
1808, e. 8. 2. That the brig at the port of 
Cape Nicholas Mole aforesaid, traded with 
divers goods and merchandizes, constitut- 
ing her original outward cargo, and receiv- 
ed on board and traded with a return cargo 
of salt, conti'ary to the same section. The 
facts stated in these counts are admitted to 
be proved, and the ground assumed in the 
claim and defence is, that the brig was 
compelled to proceed to the Mole, in conse- 
quence of a hostile capture by a British 
armed cutter, and there disposed of her 

3 [From Abb. TJ. S. 38.] 

1 [Reported by John Gallison, Esq.] 

2 [Reversed in 9 Craneb (13 U. S.) 55.] 
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outward cargo, and being there released, 
■was permitted to go to Turks Island, where 
a cargo of salt was taken in, with which 
she returned to the United States. 

The facts appear to be these: In the 
month of August, 1808, a British armed cut- 
ter called the Ino, arrived in Boston, and 
remained there until about the 25th of the 
ensuing October, when she cleared out for 
the Cape of Good Hope, with a crew of 
twelve men on board, including the passen- 
gers, and with provisions for such a voy- 
age. The cutter was armed wath about ten 
guns, and appears to have been regularly 
commissioned. The owner was on board, 
but she was commanded by another per- 
son. On the 4th of October, the brig Short 
Staple (which is a registered vessel) cleared 
out from Boston for Baltimore, and on the 
11th of the same month, the brig William 
King cleared out from Boston for the same 
port, and both brigs safely aiTived, and aft- 
er taking op board full cargoes of floiu*, and 
receiving a clearance, went down to Hamp- 
ton Roads for the ostensible purpose of pro- 
ceeding to Boston about the 1st of the fol- 
lowing November- The brigs were here de- 
tained about seven days, as is alleged, by 
head winds. While the brigs were lying in 
Hampton Roads, and about five or six days 
before their sailing therefrom, the Ino ar- 
rived in the Roads, for the ostensible pur- 
pose of refitting her boom, which was said 
to be carried away by a gale of wind. 
While lying there, the owner of the Ino and 
the masters of the two brigs appear to have 
been, at times, on shore at Norfolk; but 
there is no evidence that they were seen 
together. On the morning of the 8th of 
November, the brigs sailed from the Roads, 
and the Ino also; and in the afternoon of 
the same day, about ten leagues from the 
shore, the Ino brought them to by firing 
guns, and sent a prisse master and one or 
two hands on board, and took possession of 
them, and directed their course first for Ja- 
maica, and afterwards for Cape Nicholas 
Mole, in St. Domingo. During the voyage 
the Ino and the brigs kept company to- 
gether, until they were overhauled by a 
British ship of war, and the Ino then took 
the prize masters and others of her crew 
out of the brigs, and stood away to the 
windward, in order, as it is said, to avoid 
the impressment of her crew. The brigs 
were searched by the ship of war and suf- 
fered to proceed; and on the next day, or 
the day after, arrived safe at the Mole, 
where they found the Ino, which had not 
been in company with them after the part- 
ing at the time of their being searched by 
the ship of war. The Short Staple here 
landed her cargo, which was sold for a high 
price, viz. ?35 per barrel of flour, to the 
black government, and was abandoned al- 
together by the Ino. which sailed imme- 
diately afterwards in company with the 
William King for Jamaica. When ofl; 



Kingston, the owner of the Ino went on 
board the William King, and proceeded 
with her into port, and there abandoned 
the prize without instituting any proceed- 
ings in the admiralty. After discharging 
her cargo, and leaving her mate at the Mole 
for the purpose of receiving the proceeds of 
the sales, the Short Staple proceeded from 
thence to Turks Island, took on boai'd a 
cargo of salt, and returned therewith to the 
United States. 

Such are the facts found stated in the 
depositions in the case, which have indeed 
been not a little clouded by evidence of the 
confessions of several of the witnesses. 
But it is not necessary nicely to sift the 
evidence, because my decree will be found- 
ed on other views. 

The story here told is indeed a very ex- 
traordinary one, and yet is supported by 
positive direct testimony. It is certainly 
the duty of the court not lightly to suspect 
the truth of statements, clothed with the 
solemn sanctions of an oath, and supported 
by numerous concurring witnesses. But 
testimony, however positive, must in its na- 
ture be liable to control by strong presump- 
tive circumstances, and must be weighed 
with care, when it comes loaded with the 
temptations of private interest, and the im- 
pressions of personal penalties. It is a mel- 
ancholy consideration for the court, that in 
the discharge of public duty, it finds itself 
often obliged to resist the influence of hu- 
man declarations, and to rely tipon the con- 
currence of probable circumstances. 

In the present case the claimant t^lisha 
Hathaway] admits, that the brig proceeded 
to a foreign port and there disposed of her 
cargo. It therefore becomes incumbent on 
him to make out a justification in point of 
fact, as well as law. The onus probandi rests 
on him, and a forfeiture must be pronounced, 
unless he brings the defence clear of any 
reasonable doubt. See Ten Hogsheads of 
Rum [Case No. 13,830]. Now there are many 
circumstances in this case, which have a 
tendency to excite strong suspicions and 
doubts. 

1. The privateer had but a small comple- 
ment of men; she had been in Boston, while 
the brigs lay there, about two months; and 
she followed rapidly on their course, when 
they departed. She professed a destination 
for the Cape of Good Hope, which, thougli 
attempted to be explained, when connected 
with her subsequent conduct, is not quite 
satisfactoiy. 

2. The pretence alleged for capture was 
utterly vain and illusive. It was that French 
property was on board, or that the brigs 
were bound to French West India Islands. 
The cargo was flour, notoriously of our own 
production. The papers were all regular, and 
Indeed do not seem to have been examined 
at all. The capture, on account of alleged 
destination to French West India Islands, 
was wholly frivolous, for such a trade was 
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not, as to foreign nations, illegal. The cap- 
ture "was made in o'r near our own waters. 
No effort was made to confine or govern the 
•crews: two men were taken out of each hrig, 
4ind no more: the masters remained on 
hoard, and the whole crew of the privateer 
does not seem to have equalled that of the 
brigs. 

3. When the British ship of war was met, 
the prize mastersseemto have been removed, 
to avoid impressment. No persons werelef ton 
board to control the course or conduct of the 
vessels. The masters were at full liberty to 
proceed to any port they pleased, for the 
prizes, as such, w^ere complete^ abandoned: 
j'et they proceeded to the Cape. 

4. If the capture were really hostile, it is 
Inconceivable that the brigs should not have 
been carried directly to some British port, 
for search and condemnation. This is the 
usual, nay, I had almost said, the invariable 
•course. But here one brig is abandoned at 
the Mole, without further examination or pro- 
<;ess, and the other is abandoned at Jamaica 
with as little ceremony. The cargoes of the 
vessels were very valuable. It is almost a 
settled usage to decree costs in the admiralty 
-courts to the captors, upon the slightest pre- 
tence; and there was therefore the strongest 
reasons to tempt the captors to a trial. No 
legal advice of the king's attorney appears 
to have been taken. Yet notwithstanding all 
these circumstances, showing that the cap- 
ture, if real, was a most flagrant wrong, the 
■captain and owner are found as witnesses 
in the cause, and volunteers to prove their 
•own unworthy conduct; nay more, the pri- 
vateer, when this testimony is given, is her- 
self within our own ports enjoying the pro- 
tection of government. 

These are some of the circumstances which 
■carry to my mind sti*ong impressions against 
the reality of the capture; I must therefore 
■consider it an amicable arrangement, in 
which a good market, and not a good prize, 
was the primary intent of the parties. But 
it is said, that if, on the facts, the court are 
•of opinion, that the defence is not made out, 
yet condemnation ought not to go, because 
no forfeiture is incurred under the 3d section 
■of the act of the 9th of Januaiy, 1808, c. 8, 
unless a vessel proceed to a foreign port or 
place contrai'y to that act, or the act to which 
that act is a supplement. And it is argued, 
that such proceeding to a foreign port by a 
registered vessel is not contrary to either of 
these acts. The original act lays an embar- 
go on all ships and vessels within the ports 
■of the United States bound to any foreign 
port, and prohibits registered vessels from 
•departing with cargoes from one port to an- 
other of the United States, unless bonds be 
given to reland the cargo in the United 
States. But this act contained no provisions 
applicable to licensed vessels, and therefore, 
by the 1st and 2d sections of the supple- 
mentaiy act, the legislature prohibited coast- 
ing and fishing vessels, from departing from 



one port to another of the United States, un- 
less bonds were given "not to proceed to any 
foreign port," but to reland tlieir cargo in 
the United States. Then comes the 3d sec- 
tion, which in effect declares, that if any 
ship or vessel shall, contrary to the provi- 
sions of either of these acts, proceed to a for- 
eign port or place, such ship or vessel shall 
be forfeited. It is certainly true, that the 
provisions of the other sections of the sup- 
plementary act are not applicable to register- 
ed vessels. It is however admitted by the 
coimsel for the claimants, that licensed ves- 
sels, proceeding to a foreign port, would be 
liable to forfeiture by the 3d section, because 
the condition of their bond is, not to pro- 
ceed to a foreign port. But it is argued, that 
no such provision is found in the bond to be 
given by a registered vessel, the condition of 
which simply requires a relanding of the cai*- 
go in the United States. But even as to li- 
censed vessels, there is certainly no direct 
prohibition in the act against their proceed- 
ing to a foreign port. It is a mere inference 
from the apparent intent of the legislature. 
If therefore we are to imply such a prohi- 
bition, as to licensed vessels, we must cer- 
tainly imply the same as to registered ves- 
sels, when they have proceeded to a foreign 
port, and have not relanded their cargo in 
the United States. For in such case (which 
happens to be the present), it is proceeding 
to a foreign port, contrary to the condition 
of the bond. In illustration of the argument 
of the counsel of the claimant, it has been 
said, that if a registered vessel proceed to a 
foreign port, and afterwards reland her car- 
go in the United States, it is no forfeiture of 
the condition of the bond. Now admitting 
this to be true, it does not follow that no of- 
fence is committed. It would be unlawful 
for such vessel to depart without a clear- 
ance, but such departure would certainly not 
amount to a forfeiture of the bond. If any 
were given. 

But it strikes me very clearly, that the 1st 
section of the embargo act, with few excep- 
tions, prohibits all voyages to foreign ports. 
It places a restraining interdict on all ships, 
and prohibits the granting of any clearance 
for such i)orts. How then can we say, that 
it is not contrary to that act, to proceed to a 
foreign port? The departure of registered 
vessels is not allowed generally, but only 
from port to port of the United States. If 
therefore they departed under color of a . 
coasting voyage really bound for a fori3ign 
port, it must be as much a violation of the 
embargo, as though they depaxted for such 
foreign port, without giving bonds. 

The supreme court of the United States 
condemned the Eliza (7 Cranch DLl U. S.] 
113) for the same offence, although I am well 
satisfied, that she was a registered vessel. 
The Paulina (7 Cranch [11 U. S.] 52) was a 
registered vessel, and the whole reasoning 
of the court in that case evidently proceeds 
on this ground. It is true, in neither case 
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was the point brougM before the court. But 
these causes were very ably argued and well 
considered, and if there had been any solidi- 
ty in the objection, I feel some confidence, 
that it would not have escaped the attention 
both of the bar and the court. 

It has also been slightly argued, that the 
section on which this prosecution is found- 
ed, is to all intents and purposes repealed, 
and if so, no condemnation can pass against 
the property. On examining the 19th sec- 
tion of the act of 1st March, 1809, c. 91, [9 
Laws C^^eightman'sEd.)255; 2 Stat. 533], and 
section 2 of the act of 28th June, 1809, c. 9, 
[10 Laws (Weightman's Ed.) 14; 2 Stat. 550], 
I am satisfied, that nothing can be taken by 
this objection. The Short Staple must there- 
fore be condemned. But the attorney for the 
United States contends, that under the last 
count in the libel, viz. the trading at Turks 
Island, the cargo of salt is also forfeited by 
the 3d section of the act of 9th January, ISOS, 
c. 8. Now the trading alleged in that section 
must be contrary to that act, or the act to 
which that is a supplement. But I know of 
no provisions in either of those acts, which 
make it illegal to trade with a foreign cargo 
which had not been previously can-ied from 
the United States. The mere traffic in for- 
eign commodities is not an offence; it must 
be such traffic carried on by an illegal ex- 
portation from the United States. In my 
judgment, therefore, the cargo is not subject 
to forfeiture. 

On the whole I affirm the decree of the 
district court with costs. 
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[NOTE. This cause was carried by writ of 
error to the suoreme court, where the sentence 
of this court condemning the Short Staple was 
reversed and annulled, and the cause remand- , 
ed, with directions to decree a restoration of the \ 
vessel to the claimants, and to dismiss the hill. 
9 Craneh (13 U. S.) 55.] 



ing. The defendants proved that one Donnelly 
had, long hefore complainants' invention, used, 
in a well sunk to obtain salt water, a device 
consisting of an outer tube or casing witli a 
seed-bag outside of it next to the wall of the 
well, and a pump-tube inside of the casmj,'. 
with a space between them. The objet-t was 
to provide an outlet for the gas evolvetl m 
the well, without passing through the puma- 
valves. The use of the Donnelly device was. 
after a brief period of use, abandoned, because 
it was found so to contract the calibre ot the 
well as to greatly diminish the supply of salt 
water: Held, that the Donnelly device was an 
anticipation of complainants' patent, and could 
not be regarded as an abandoned experiment. 

2. A device, consisting of a combination of 
the same elements, arranged and operated in 
substantially ^he same way and for the same 
purpose as the patented device, aiid which has 
been used, prior to the invention of the patented 
device, sufficiently to illustrate and test its com- 
plete efficiency for that purpose, is an anticipa- 
tion of the patented invention, and is not to be 
regarded merelv as an abandoned _ experiment, 
although its use may have been quickly discon- 
tinued. 

3. If the use of such antieipatinff device be al- 
together discontinued, it would leave it open 
to the public to use it. Xo subsequent inven- 
tion could take it up and appropriate it exclu- 
sively. Gayler v. Wilder, 10 How. [ol U. S.] 
477, cited. 

[This was a bill in equitj- by William Shoup 
and others against Jacob Henrici and others 
to enjoin the infringement of letters patent 
Xo. 45,647, gi-anted to Shoup December 27, 
18t34.] 

AYeir & Gibson and George Harding, for 
complainants. 

N. P. Fetterman, HeniT Baldwin, and 0. 
S. Fetterman, for defendants. 
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SHOUP et al. v. HEXRIOI et al. 

\2 Ban. & A. 249; 11 Phila. 514; 22 Int. Rev. 
Rec. 114; 9 O. G. 1162; 23 Pittsb. Leg. J. 
123; Merw. Pat. Inv. 673; 33 Leg. Int. 
120.] 1 

Circuit Court, TV. D. Pennsylvania. March 11, 
187G. 

Patents— PoMP-Ti'BE— Anticipation. 

1. The complainants' patent was for a com- 
bination of a pump-tube, an outer or larger tube 
or casing, and a seed-bag outside of the latter. 
It was desi£?ned for use in oil-wells, for the pur- 
pose of avoiding the effect of the gas upon the 
pump-valves, by supplying an avenue of escape 
for the gas between the pump-tube and the cas- 



1 [Reported bv Hubert A. Banning. Esq., and 
Henrv Arden. Esq., and here reorinted by per- 
mission. Merw. Pat. Inv. 673, contains only a 
partial report.] 



ilcKENNAN, Circuit Judge. The complain- 
auts' patent is for a combination of a pump- 
tube, an outer or larger tube or casing, and 
a seed-bag outside of the latter. It is de- 
signed for use in oil-wells, which are usually 
of great depth and small calibre, and its ob- 
ject and operation are to allow the escape of 
gas from the bottom of the well through the 
space between the pump-tube and the outer 
tube or easing, so that it will not necessarily 
pass through the valves of the pump-chamber 
and obstruct the opei-ation of the pump. 

The defendants admit that they have used 
the combination described in the patent, and 
justify such use upon the ground that the pat- 
entee' was not the first and original inventor 
of the combination claimed by him, but that 
it was known to and used by others before 
the date of his alleged invention. 

I am satisfied that this defence has been 
maintained, but I do not propose to state at 
length the reasons upon which this conclusion 
is founded, or to advert in detail to all or any 
of the proofs in the cause which have in- 
duced it. 

It will suffice to refer to one instance of its 
public and notorious use before the date of 
the alleged invention of it by the patentee. 
This occurred at what is designated as the 
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Donnelly ■well, and years before the patentee 
ever conceived the idea of his invention. It 
was a ■well of small calibre, and sunk to con- 
siderable depth to obtain salt -water. The 
device used in it for that purpose consisted 
of an outer tube or casing, ■with a seed-bag 
outside of it next to the v:aH of the -well, and 
a pump-tube inside of the casing, ■v\4th a space 
bet-ween them, A large volume of gas -was 
evolved in the ■well, and it escaped freely in 
the intei-val bet-ween the casing and the pump- 
tube, -without passing through the pump- 
valves. It is hardly disputable that these 
devices and the patentee's invention Avere 
substiintially identical in their construction 
and arrangement, and that they operated 
aUke in furnishing a vent for the gas. 

But in the Donnelly -well the double casing 
was found so to conti-aet the calibre as to 
greatly diminish the supply of salt water, and 
for that reason it was abandoned after a brief 
period of use, and the single tubing was re- 
stored. It is, therefore, claimed to have been 
an unsuccessful and abandoned experiment. 

It was said before that the combination 
in both eases consisted of the same elements, 
and that tliey were arranged and operated 
in substantially the same way. But was the 
purpose for which the patentee's invention is 
intended to be used effectuated by the devices 
employed in the Donnelly well? There is no 
doubt about this. The useful result contem- 
plated by the invention in question is the 
avoidance of the effect of the gas upon the 
pump-valves by supplying an avenue of es- 
cape for it between the pump-tube and the 
casing. The Donnelly devices furnish the 
same moans for the escape of the gas and the 
relief of the pump-valves, anad they were 
used sufficiently to illustrate and test -their 
complete efficiency in that direction. "What 
piore was required to demonsti'ate the com- 
pleteness of the device as a means of accom- 
plishing the result contemplated by the pat- 
entee? No change in mechanism was needed, 
and it -was successful in operation. This is 
.all that is required to take it out of the cat- 
egory of abandoned experiments. Its use 
might be altogether discontinued, but this 
would only leave it open to the public to use 
it. Certainly no subsequent inventor could 
take it up and appropriate it exclusively. 
What was said by the chief-justice in Gayler 
V. Wilder, 10 How. [51 U. S.] 477, is decisive 
on this point: "AYe do not understand the 
circuit court to have said that the omission of 
Conner to try the value of his safe by proper 
tests would deprive it of its priority; nor his 
omission to bring it into public use. He might 
have omitted both, and also abandoned its 
use, and been ignorant of its value; yet, if it 
was the same with Fitzgerald's, the latter 
would not upon such ground be entitled to a 
patent, provided Conner's safe and its mode 
of construction were still in the memory of 
Conner before they were recalled by Fitz- 
gerald's patent." 

The bill must be dismissed -with costs. 



Case Wo. 12,815. 

Ex parte SHOUSE. 

[Crabbe, 482; i 1 Pa. Law X 227.] 

District Court, E. D. Pennsylvania. July 29, 
1842. 

Bankruptcy — The Petition — SoFFiciBNcr of 

Statbment of Debt — Act op Bankkuptcy — 

PjtEPEKENCE — Partnership — Evidence. 

1. "Where petitioning creditors state in their 
petition simply that there is owing to them, 
from the alleged bankrupts, the sum of five hun- 
dred dollars and upwards, it is a sufficient state- 
ment of their debt to enable -them to institute 
proceedings. 

2. A note of the alleged bankrupts, passed by 
them to the party in whose favor it was drawn 
after it was due, and after the alleged acts of 
bankruptcy, and subsequently purchased by the 
petitioning creditor in order to enable him to 
petition, is a sulficient debt for that purpose. 

3. A dissolution of partnership, and conse- 
quent transfer from the retiring to the remain- 
ing partner of all the assets and liabilities of the 
firm, is not necessarily an act of bankruptcy in 
the partnership, but may be so if it is intended 
thereby to give a preference to a separate cred- 
itor over the creditors of the partnership, or to 
bring him in on an equality with them, which 
coidd not have been if the partnership had con- 
tinued, or, generally, if it is in any other way 
a cover to actual or legal fraud. 

[Cited in Darby v. Boatman's Sav. Inst., Case 
No. 3,571; Re Waite, Id. 17.044; Re John- 
son, Id. 7,369; Tiffany v. Boatman's Sav. 
Inst, 18 Wall. (85 U. S.) 389.] 

4. Where a partnership in involved circum- 
stances called a meeting of their creditors, and 
on the same day transferred to a particular 
creditor the note ot a third party, as security for 
an antecedent debt, it was a fraudulent prefer- 
ence and an act of bankruptcy. 

5. Otherwise, if the collateral security is 
transferred when the debt is incurred. 

6. Evidence of acts of bankruptcy must be 
confined to those alleged in the petition. 

This was a petition by certain creditors of 
the firm of J. A. and H. W. Shouse to have 
that firm declared bankinipt. It appeared 
that the respondents were partners in the 
dry goods and hosiery trade in Philadelphia. 
On the 1st April, 1842, Henry W. Shouse re- 
tired from the firm and assigned his -whole 
share therein to the other partner, Jacob A. 
Shouse, who also assumed the debts of the 
partnership, the arrangement being altogeth- 
er verbal; Henry W. Shouse, however, sub- 
sequently remained about the store and acted 
as one having an interest in the business. 
Prior to the formation of the firm, Jacob A. 
Shouse was indebted to his father William 
Shouse in $6000, exclusive of interest, secured 
by bond and wan-ant of attorney, and also 
to Dickinson and Brother in $4000, being his 
proportion of the debts of an extinct firm of 
which he had been a member, and for which 
sum they held his note. After the dissolu- 
tion Jacob A, Shouse carried on the business 
and paid some of the debts of the firm, 
though just before the dissolution he had 
confessed their inability to pay a very small 
bill which was then presented. On the- 2d 

1 [Reported by William H. Crabbe, Esq,] 
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May, 1842, a meetinj; of the creditors T^as 
called, at which Henry \Y. t>house acted as if 
still a partner, and for which, indeed, he had 
written the call. At this meeting it was as- 
<*ertained tliat the firm was insolvent, exclu- 
sive of the individual debts of the partners, 
but no arrangement was "effected with the 
creditors, and thereupon these proceedings 
were commenced, the petition being filed on 
the 5th of May. 

2 [On the 5th ilay, 1842, Carr & Hall, and 
Meckie. Plate & Co. filed a petition for a de- 
cree of bankruptcy against .Tacob A. Shouse 
and Henry W. Shouse, brothers, and then 
lately partners in trade. The petition was 
in the form prescribed by the rules of court, 
and set forth that the Shouses were owing 
to the petitioners, "the sum of .?oOO and up- 
wards," and that they had become banki-upt, 
by— (1) Having on the first of AprU preced- 
ing, fraudulently dissolved the firm, and by 
Henry's having transferred all his interest 
in the firm, then being insolvent, to Jacob, to 
enable one William Shouse (the father of the 
said Henry and Jacob) to enforce against 
the said assets, a separate debt (which was 
specified— a judgment In D. S. B.. ripe for ex- 
ecution) of .?6000, due by Jacob to his father; 
and also to enable Jacob to pay "a certain 
other separate creditor of him the said Jacob 
to a large amount, in whole or in part out of 
the said assets, to the injui-y of (your) peti- 
tioners, and all creditors of the said firm." 
<2) By the said Henry and Jacob, or the said 
Jacob, "with tbe knowledge and consent of 
the said Henry" having "made fi-audulent 
transfers of evidence of debt, to prefer divers 
of the creditors of said firm, to wit, one 
Hulse, to secure a debt of .?149 96, and one 
Jacob Shouse (a third brother), to secure a 
debt of .$100." (3) That the said firm had be- 
come, and was now insolvent, 

[The answer denied the facts as charged, 
and tliat any act of banki-uptcy had been 
committed, but did not except to the petition 
for want of precision or form. 

rWhen the case came oh to be heard, it 
appeared, that CaiT & Hall held a note of the 
respondents for ?4SS 46, which, on the 2d 
May, 1842 (three days before the ]5etition 
filed), had been given to one Grundy, for an 
antecedent debt, and which Carr & Hall had 
on the same 2d May purchased of Grundy 
at a discount of 25 per cent, for the ptii-pose 
of making the present petition. It appeared 
also, that Carr & Hall held in their own 
right, a note of the respondents, originally 
for $250, dated the 23d March, 1842, and pay- 
able on demand. This note was, however, 
secured by an assignment of a note of one 
Healy for $276 67, which would not be due 
till the 8th-llth June, 1842, and for which 
note C. & H. had given a receipt, thus, "Re- 
ceived, &c. «S:c. Healy's note, sis months from 

2 {From 1 Pa. Law J. 227, and here pub- 
lished in place of the more condensed statement 
of facts and briefs of counsel contained in 
Crabbe, 482.] 



December 8th, as collateral security;" and 
besides this, the original note had been re- 
duced by two payments on account, one of 
$24, on the 1st of April, and another, of ?50 
on the 7th of April. Its amount, when the 
petition was filed, was accordingly §176. 
Meckie, Plate & Co. held two notes, one for 
$373 47 which was over due at the time the 
petition was filed, (this note fell due April 
26th;) and another for $270 50, which would 
not be due until more than a month after- 
wards. Jacob, at the time he entered into 
the partnership with his brother, owed their 
father $6000, (the debt alleged in the peti- 
tion;) and also $4000 to an old partnei-ship, 
of which he had been formerly a member. 
Henry owed nothing except the partnership 
debts. Neither had px-operty except what 
was invested in the partnership. 

[As to the first allegation of the petition, 
(viz. the fraudulent dissolution and transfer) 
it appeared by evidence whose competence 
was not objected to, that the respondents dis- 
solved their partnership connexion on the 
1st April, 1842, Henry retiring from the busi- 
ness, but not executing any transfer; the ar- 
Kiugements (which did not appear to be veiy 
definite) resting in parol. Henry, however, 
remained, usually about the store, and ap- 
peared to take part in attending to its man- 
agement. Jacob took the assets, and carried 
on the business, and between the 1st of AprU, 
when the partnership was dissolved, and 
the 2d of 3Iay, when (as is hereafter stated.) 
the creditors were convened, sold some of the 
goods, and paid some of the debts, but these 
debts were less in amount than the proceeds 
of the goods sold. The concern, was, howev- 
er, considerably embarrassed, and on the 2d 
of May, a meeting of the creditors was re- 
quested, and held on that evening. An invi- 
tation, which w.as produced, to this meeting 
was in the handwriting of Henrj', On the 
following evening a committee, which had 
been appointed the night before, to examine 
the affairs of the partnership, reported to the 
creditoi-s that the liabilities were $17,450 90 
and the assets $16,692 28, leaving a deficit of 
§758 68. In consequence of the mode of book- 
keeping which had been used by the respond- 
ents, tlie state of the firm on the 1st of April, 
when it was dissolved, did not satisfactorily 
appear. A book-keeper employed by the peti- 
tioners, to investigate the books, testified that 
the firm was more insolvent on that day than 
on the 2d of May when they called their 
creditoi's together. But the respondents pro- 
duced another book-keeper, who, on different 
data, made a different statement. It ap- 
peared, however, from M'HeniT's evidence, 
(which as is hereafter stated, was objected 
to, as incompetent,) that towards the end of 
aiarch,— a few days befofe the partnership 
was dissolved, he, iM'Henry, called on the 
firm for payment of a small bill, which the 
firm could not, or did not pay. From other 
evidence, (the note book of the i-espondents, 
which was not however filed with the deposi- 
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tions in the case. After the Iiearing, it was 
mislaid by the couusel of one party or the 
other; and the reporter has, in vain, endeav- 
ored to procure it. He cannot, aceoi'dingly, 
give its contents with any nearer precision 
than he has done;) it appeared that on the 
Sth of April, a note for $500 fell due, of which 
hut $150 was paid; that on the 20th several 
other notes matured, on which likewise, hut 
partial payments were made. On the 26tli, 
ifeckie, Plate & Go.'s note on which this peti- 
tion was in part founded, hecame payable. 
On the 29th Jacob wrote to his brother John, 
(as Is hereafter stated,) asking him to make 
a loan of money; and on the 30th was gi-eat- 
ly pressed to mise the sum of $100, to replace 
money of a friend, which a few days before 
he had misappropriated. Thfe best proposi- 
tion made at the meeting, was to deduct from 
the partnership assets the $6000, due the 
father, and to bring in the $4000 due the old 
firm into the common stock with the partner- 
ship creditors, and then to give the creditors 
all round 40 p. c. in endorsed notes, having 
4, 6, S, 10, 12, 14, IG, and 18, months to run, 
with 5 p. c. in the firm's own notes at 20 
months. The other evidence of insolvency 
and fi-aud, rested on admissions said to have 
been made by Jacob A. Shouse, at the two 
meetings of the creditors already mentioned. 
Henry attended these meetings, and heard all 
that was said, and made no objection or cor- 
rection, but did not himself take an active 
part. 

[Cavender, a witness of the petitioners, tes- 
tified tliat Jacob was asked by one of the 
creditors, "Did you now know that you were 
insolvent at the time of the dissolution?" 
and that he answered "Yes;" but whether 
Jacob answered "I did," or "We did," the 
witness could not say. This witness did not 
remember hearing any cause assigned for the 
dissolution of the firm. Greiss, a witness of 
the respondents, swore that the 'answer was, 
"I knew I was." John Shouse, (a third broth- 
er, whose testimony was not objected to,) to 
the same point; and, that in immediate con- 
ne.Kion, Jacob proceeded to speak of the debt 
due to his father, and the old firm. These 
last two witnesses, and M'Carraher, (a wit- 
ness of the petitioners) heard no other cause 
assigned for the dissolution of the firm, than 
that Henry was not in good health, and wish- 
ed to retire from the city. But M'Carraher 
stated, that Jacob, at one of the meetings, 
had said that Henry was well aware of the 
condition of the firm, and, notwithstandmg 
his retirement, that he knew he would be 
liable for the debts of the firm. This wit- 
ness stated also, that at one of these meet- 
ings, when Jacob was urging a compromise 
by which the $10,000 due to him individually 
should be satisfied, as before stated, out of 
the pai-tnership assets, and the subject of con- 
versation leading to it, John Shouse (a law- 
yer of Easton, and who represented his fa- 
ther) produced his father's bond, and said that 
he could take out of the partnership stock 



the entire amount of the bond. With regard 
to this bond, it appeared that on the 29th 
April, 1842, John Shouse, having received a 
letter from Jacob, asking the advance of 
money, came to Philadelphia, and, in behalf 
of his father, who likewise resided at Eas- 
ton, entered judgment on the bond, in this 
city. But all this part of the case was made- 
much sti'onger for the petitioners, by the evi- 
dence of Freytag and of M'Henry; but their 
competency was objected to, before the com- 
missioner, and on the hearing, upon the fol- 
lowing grounds: Freytag, was a member of 
a certain firm who at the time of filing the 
petition, and still, were creditors of the re- 
spondents. To give himself competency, he 
produced an assignment by himself to anoth- 
er member of his firm, just before the tes- 
timony was taken, (June 3d,) and a release by 
the assignee, "from all, and all manner of lia- 
bility or responsibility on account of the 
transfer," Freytag in his evidence stated 
that his fiiin was solvent. M'Henry, like 
Freytag, belonged to a firm which, up to the 
day the testimony was taken, had been a 
creditor of the respondents; but on that day 
the firm, (itself composed of two brothers) 
had assigned the claim (to their father,) at 
25 p. c, in a note of this father, payable on 
demand. (M'Henry and Freytag, with an- 
other creditor, one of the petitioners, were 
the committee which had been appointed, as 
before stated, on the 2d May; and they bad, 
accordingly, in a good measure, taken the 
lead, and been defei-ted to.) Both these per- 
sons, then, stated, that the answer of Jacob 
Shouse, to the question already mentioned, 
was, "We were aware." Freytag, however, 
stated, that he heard no cause assigned for 
the dissolution of the firm, but Henry's be- 
ing tired of business, and desiring to remove 
into the country. But M'Henry stated, that 
in answer to a question put, or a statement 
taxed upon Jacob, Jacob had answered that 
he had dissolved with his brother, for the 
pui-pose of enabling his father's judgment to 
hold good against the stock; tiiat himself 
suggested, and in fact positively asked Hen- 
ry to have a receiver appointed, which Henry 
declined to do, in consequence of his desire 
to save his father the $6000; and finally that 
John Shouse said, that if the creditors did 
not come into an arrangement, the father* 
would proceed to sell under his judgment. 
(But John Shouse swore positively, that 
"nothing of the kind," stated by M'Henry as 
having been admitted to be the cause of the 
dissolution, was said at the meeting referred 
to.) 

[As to the second allegation,— the prefer- 
ences. 1st, Hulse's, On the., 2d May, (the 
day on which the creditors were convoked,) 
a note of one Lee, for $130 had been assigned 
to Hulse, to secure a debt of $149 96, money 
borrowed on the preceding 27th April. By 
which of the brothers the money had been 
borrowed, did not appear, but a note ad- 
di-essed to Hulse, May 2d, 1842, (the day, as 
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has been stated, on Tvhich the creditors were 
convened.) requesting him to hold Lee's note 
"as collateral," was written by Jacob, and 
signed in the firm's name; and the collateral 
itselC was indorsed by Jacob in "the same 
name, and both Freytag and M'Heniy stat- 
ed, that at the meeting of the creditors, Ja- 
cob, in Henry's presence and hearing, and un- 
reproved by him, acknowledged the transfer 
of the collaterals for the debts due to Hulse, 
and to John Shouse, which, Jacob proceeded 
to state, the firm wanted to prefer, to pay in 
full; and il'Henry added, that Jacob said 
"they didn't wish any one to lose borrowed 
money, and the bankrupt law prevented them 
making preferences." 2d. John Shouse's. On 
the 30th April, Jacob applied to his brother 
John, for a loan of $100, which he was "ex- 
tremely anxious" to have, for the purpose of 
paying a debt of a friend who had sent him 
$100 to pay it; which money, he, Jacob, be- 
ing very much in want of, had used, with the 
expectation of making it good in a few days. 
John agreed to give, him tlie money, if Ja- 
cob would make him secure, which Jacob 
did, by giving a note of a third person, for 
$147, as collateral; John giving "a written 
promise to return him the difference when 
the note was paid." (John Shouse's testi- 
mony.) 

[The case was argued at great length, and 
with much contention as to the credibility of 
the witnesses. 

[Mr. Gerhard for the 'petitioning creditors. 
This is an issue, in an equity cause, between 
the petitioning creditors, as complainants, and 
the two Shouses, as respondents. There are 
no other parties to the proceedings. Under 
the rules of court, the petition and answer 
elicit one or more issues. In the present case 
the joint trading of the respondents, and 
their being debtors to the requisite amounts 
are not put in issue. The ease is narrowed 
to the discussion of the issues. By evidence 
not disputed, it appears that the transfer to 
Jacob was voluntary, without consideration, 
without any declaration of trust, and was 
made by one member of an insolvent firm, to 
his copartner yet more insolvent. The prop- 
erty which before belonged to the partner- 
ship, became the individual property of Ja- 
cob; it became subject to the father's judg- 
ment which had just been made ready for 
execution; and the whole transaction was 
out of the ordinary course of business. These 
facts speak loudly as to the object of Henry's 
retirement. The purpose of the dissolution 
appears yet more plainly, in what was said 
by Jacob, at the meeting of the creditors. It 
may be objected, that the testimony of 
M'Henry is net the same with that of the 
other witnesses. His testimony, however, is 
positive, and therefore better, than that of 
the other witnesses. It is a general law of 
evidence, that positive testimony is to pre- 
vail over that which is but negative. One 
witness may have tieen attending when oth- 



ers were not, may have heard what another 
did not, may remember what another has 
forgotten. In this case, the evidence can be 
reconciled. M'Henry, moreover, was one of 
the committee, more acquainted with the 
whole subject than the other creditors were, 
more interested in what passed, and there- 
fore more to be relied on, when he speaks so 
unequivocally. M'Henry, Preytag, and McCar- 
raher,' all speak as to John Shouse's produc- 
tion of the father's bond. They must be tak- 
en to be as intelligent as the witnesses who 
do not support them, and being more numer- 
ous, their testimony, according to a settled 
rule of evidence, must prevail. M'Henry and 
Freytag are uncontradicted on all other 
points. But no mttter what may have been 
the intent of the dissolution. It was a gener- 
al assignment by Henry of his property, for 
he had no general property. Now, a general 
assignment, it is well settled, is an act of 
bankruptcy. Compton v. Bedford, 1 W. Bl. 
362: because, says Mansfield, it "creates an 
Insolvency"; Law v. Skinner, 2 W. Bl. 996: 
for, says, De Gray, the trader "can cany on 
no business"; Alderson v. Temple, 4 Bur- 
rows, 2235: because, says Lord Mansfield 
again, "it would be rescinding the whole sys- 
tem of the bankrupt laws," and having the 
debtor, mstead of the great seal, appoint the 
trustees. S. p., Ex parte Foord, decided by 
Lord Hardwicke, cited in 1 Burrows, 477; 
Thornton v. Hargreaves, 7 East, 544. And 
see, particularly, Stewart v. Moody, 5 Tyrw.. 
493, 1 Cromp. M. & R. 777, and Siebert v. 
Spooner, Tyrw. & G. 1075, 1 Mees. & W. 714, 
—modern cases, where the subject is regard- 
ed as fully settled. This point has been sim- 
ilarly decided, and on similar grounds, by 
Judge Conkling of the Northern disti-ict of 
New York. Barton v. Tower [Case No. 1,- 
085]. And he remarks that the provision of 
our act has been copied nearly verbatim 
from the act of 5 Geo. TV. 

[2d. As to the preferences. First Hulse's. 
This preference was unsolicited by Hulse. 
It was given at the same time that he re- 
ceived notice to attend the meeting of cred- 
itors, and was therefore in contemplation of 
bankruptcy. It is an act of bankruptcy. Har- 
man v. Fishar, Cowp. 117; Ogden v. Jack- 
son, 1 Johns. S70. Pulling v. Tucker, 4 Bam. 
& Aid, 382. Second. John Shouse's. This 
money was borrowed for the purpose of en- 
abling the bankrupts to make a preference; 
and this purpose was known to John Shouse. 
John Shouse cannot thus enable his broth- 
er to do tliat indirectly, which if done direct- 
ly, would be a fraud on the law. Nor is it 
material that the transfer was contempoi-a- 
neous with the advance. In Linton v, Bart- 
let, 3 Wils. 47, "a trader, in consideration of 
a loan of $201 * * * being in insolvent cir- 
cumstances, assigns one third part of all hi? 
effects to the lender, who is his brother." 
Per Cur.; "Although this may be a hard 
case ujwn the brother, who is a bona fide 
creditor, yet the giving him a preference is 
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A fraud upon all the laws coucerning bank- 
rupts, &e. Tliere is no case wlierever such a 
preference as this was allowed. The same 
spirit of equality ought to wam the courts 
•of justice which warned the legislature when 
they made the hanki-upt laws, &£. It is a 
hill of sale made hy a trader, when he was 
insolvent, and plainly had an act of hauk- 
mptey in contemplation, &e. The deed is 
void." This case is in point. 

[3d. The insolvency of the firm; which, as 
I contend, is made an independent and spe- 
<;iflc act of bankruptcy under the 1-ith section 
of the act That section declares "that where 
two or more persons, who are partners in 
trade become insolvent, an order may be 
made in the manner provided in this act, ei- 
ther on the petition of such partners, or any 
one of them, or on the petition of any credit- 
or of the partners." Under the recent Eng- 
lish statutes, insolvency is almost synony- 
mous with bankruptcy. It would seem that 
■congress did not wish to extend our bank- 
rupt system so far, but confined insolvency, 
us an independent act of bankruptcy, to 
partnerships. In fact, in such cases it is 
almost essential for the protection of the re- 
spective rights of the individual and firm 
creditors, because the muiute provisions con- 
tained in the 14th section, secure the proper 
■distribution of the individual and firm as- 
sets. The meaning of the words is plain; 
and if read without attempt at refined crit- 
icism, they present no difficulties. On the 
other hand, any effort to escape from the ob- 
vious meaning of the words produces con- 
tradictions and absurdities. Either insolven- 
cy is, in the ease of partnerships, a sub- 
stantive act of bankruptcy, or it is a super- 
added requisite to the declaration of part- 
ners as bankrupts— a reductio ad absurdum. 
In addition, it must follow that without the 
14th section, partners could not be declared 
bankrupts— a construction which would be in 
direct conflict with the whole current of 
English decisions and those of this country, 
on the former bankrupt law* 

[Mr. J. M. Porter, Mr. Mallery, and Mr. 
■Charles Gilpin, for the respondents, said that 
the case was defective in its outset. The 
debt of .?oOO, said to be due to the petition- 
ers, was stated in too general a way. It did 
not appear to whom the debt was due.— wheth; 
er to C- & H., or to M. P. & Co., nor did the 
character of the debt appear. It was im- 
possible for an averment so defective in 
precision,, to be answered. Besides, $500 are 
not due in the sense required by congress; 
for, first, 0. & H. bought one of their debts, 
<Grundy's,) for the purpose of instituting this 
proceeding. They ask to make a law, de- 
signed to aid honest creditors, subserve the 
animosities of malignant ones. The court 
will not assist in experiments of cruelty. 
Every act of bankruptcy is supposed in law, 
to be a fraud upon the petitioning creditors; 
but how can this be when that person had 



no debt existing at the time? ' He is no par- 
ty grieved. In Ex parte Lee, 1 P. Wms. 782, 
the chancellor says, "Had the endorsement, 
&c. been made after the bankruptcy, it might 
be a question, whether such indorsee would 
be entitled to a commission— he not being a 
creditor, &c., or capable of taking out a 
commission at the time of the party becom- 
ing a bankrupt." Second. The other claim of 
Carr & Hall, is not enforcible at this time. 
It is secured by Healy's note, not yet due. 
It can't be doubted, that it was understood 
that the note for $250 should not be en- 
forced till it was seen whether Healy's note 
would be paid. Except forbeaiance, there 
was no consideration for the transfer of 
Healy's note. Payments have been made on 
account; and every thing shews that it was 
understood there should be no process. At 
any event, the note of Healy, should be sur- 
rendered. Third. The debt of $270 50, to M. 
P. & Co., is not yet due. In point of law it 
is no debt. In the construction of the act of 
congress, technical words must be cdnstruea 
technically. To "owe" debts not due, is a 
legal absurdity. Could an action of debt, or 
assumpsit, or any action be brought on such 
a debt? Could the plaintifE declare that the 
defendant, "to him owed, and from him un- 
justly detained" such a debt. The answer 
would be "Nil debet." Therefore, the only 
debt on which the petition can rest is one of 
$373 47, due Meckie, Plate & Co.; and this 
debt is insufficient in amount. 

[But as to the merits. Freytag and M'Hen- 
ry are the two principal witnesses of the pe- 
titioners. Both are incompetent. Though 
Freytag assigned his interest in the note, to 
his co-partner, it is still the property of the 
firm; so much so at least, as that it is ap- 
plicable in the first instance, to the pay- 
ment of partnership debts. His interest in 
the note, and also in the firm, is that which 
remains after payment of these debts; and 
he is Interested in obtaining a decree, by 
which the note will be certainly provided for. 
Then, as to M'Henry. Can it be believed, 
that the note given by M'Henry, the father, 
to the firm, and payable on demand, will be 
enforced in case nothing is realized from 
Shouse's note. M'Henry having given his 
note, is a legal consideiation for the trans- 
fer, even if never paid. The firm is obvious- 
ly interested that their father should receive 
the amount of Shouse's note. The evidence of 
both Freytag & M'Henry, must, then, be 
eliminated; and the case then falls down. 
The dissolution appears to have been fair, 
and for the purpose of enabling Henry to 
withdraw from business. Neither William 
Shouse nor John Shouse, nor any other of 
Jacob's sepaiate creditors, were informed of 
the dissolution. There is no evidence, in ei- 
ther case, that any property of the firm was 
ever offered to these creditors, or ever agreed 
to be given to them. On the contrary, Hen- 
ry, notwithstanding ill health, and a desire 
to withdraw to the country, still remained 
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supervising the affairs lie had left, and see- 
ing that the firm's affairs were properly con- 
ducted. Besides, is it credible that Henry, 
who it appears, well knew of Ms llahility for 
the firm's debts, should love his brother's 
£i'editors so much better than those who were 
at once both his own and his brother's, as to 
assign his property to pay that brother's cred- 
itors?— this, too, when by so doing, ne would ! 
not relieve his brother from debt, but only i 
substitute one class of creditors for another. | 
Admitting that John Shouse said, at the nieet- 
ing, what Freytag and M'Henry say, that 
he did. What of it? It was said only pend- 
ing a negotiation of compromise; and to in- 
duce it. Did he ever do what he said he 
could do? or rather, did Jacob and Henry 
ever assist him in doing it? for until you so 
connect the acts or designs of the father or 
his agent, with those of Henry and Jacob, 
as to make the acts or designs of the former, 
the acts and designs of the latter likewise, 
it is of no importance what John or his fa- 
ther threatened to do, or even what they did. 
It appears that John Shouse came to town, 
to enter judgment against the firm, when 
they, so far from assisting to protect the 
father, were asking of John, his agent, ad- 
ditional advances. It was an act induced by 
John's alarm for his father; and so far as 
adverse relations existed, of an adverse na- 
ture of the interests of the firm. It was in 
invitum. But it is said, that the transfer 
was an act of bankruptcy, no matter what 
may have been its object. We admit that 
according to the English decisions, a general 
assignment is an act of bankruptcy. But 
an assignment is a transfer under seal. 2 Bl. 
Oomra. 310. This transaction had none of the 
qualities, and none of the effects of a gen- 
eral assignment. The right of levy, and ev- 
ery other right of the partnership creditors 
remained undisturbed by this ti-ansaetion. 
It was a mere retirement of Henry from the 
firm. But besides the English doctrine has 
not been followed by this court. It is a doc- 
trine which has not proved satisfactory even 
at home. Eden speaks of it, as a doctrine 
"difficult to understand" (Eden, Bankr. Law, 
28); as one whose reasons "are by no means 
satisfactory" (Id.). Lord Eldon has more 
than once expressed his disapprobation of the 
doctrine. 16 Ves. 148; 17 Yes. 198. It got 
foot from a N. P. decision of Lord Mansfield 
(Coke, Bankr. Law, p. 100), whose great 
name controlled subsequent judges against 
tlieir own judgment. On principle, it is not 
easy to understand the doctrine. Such an 
assignment is good at common law; by the 
statutes of Elizabeth; and it is not declared 
by the bankrupt act to be void. Nor is such 
an assignment against the policy of tbe act. 
The policy of the act is, that creditors shall 
be paid alike; and the act has no further 
policy. Now a general assignment, without 
preferences, does exactly this thing. It may 
not do it in the manner and through the same 
forms as the bankrupt law would do it; but 



the machinery of the act is no part of Its 
policy. The court has no right to extend the 
policy of the bankrupt act, beyond ihe Doint 
that the bankrupt act has, itself, defined. 
So inconvenient has the doctrine been lounti 
in England, that according to Eden (Bankr. 
Law, 31), the legislature (Geo. IV. c. 16), has 
been obliged to ingraft a limitation on the 
principle. 

LNow, as to the preferences. "Fraudulent," 
as used in the first section of the hankrui)t 
law, means fraudulent, in ordinary significa- 
tion. It, is used without any reference to 
qualification, by future parts of the act. The 
assignment must be shown to be fraudulent 
in fact, or by some principles of law, inde- 
pendently of the bankrupt act. Now neither 
preference was of this character; for it is 
lawful for a debtor to prefer a bona fide cred- 
itor. Then does the preference come within 
the 2d section, and become void as being a 
fraud upon the bankrupt act? To be void on 
that ground, it must have been made "in con 
templation of bankruptcy." We observe, first, 
that there is not evidence even of insolvency, 
and this is in answer, likewise to the 3d alle- 
gation of the petition. The two book-keepers 
are in conflict. The committee found the firm. 
a month after the dissolution, nearly solvent. 
As to the proposition to pay 45 per cent, it 
was a proposition, made during a treaty, and 
under an attempt to make an advantageous 
compi-omise. But it was made on an estimate 
which brought Jacob's separate debts as a 
charge on the firm's property. It was a prop- 
osition which failed, and failed because the 
partnership creditors refused to agree to it. 
It was dependent, and to be dependent on 
their assent. If an execution had issued on 
the father's bond, the process would have 
been set aside. If there had been danger of 
misapphcation of the partnership effects, eq- 
uity would have appointed a receiver. Those 
effects were fettered by a trust, which noth- 
ing could dislodge. The firm was solvent; or, 
at all events, there was no contemplation of 
bankruptcy, which is always a question of 
fact. (The counsel then pursued the same 
course of argument as Mr. Sergeant did in 
Potts and Garwood [Case No. 11,344], and 
as Mr. Mallery did, in Breneman's Case [Id. 
1,830]). But the petition makes no allegation 
of "a contemplation of bankruptcy." Accord- 
• ing to its own showing the preference may 
have been vahd. The petition should possess 
the essential qualities of a declaration; and 
this court has already decided in Potts and 
Garwood [supra] that it will not hear proof 
of any thing not alleged in the petition, nor 
put in issue. This is conclusive as to the 
preferences. But suppose the petition to be 
sufficient. Are the preferences acts of bank- 
ruptcy? First, the transfer to John Shouse. 
It was contemporaneous with the money ad- 
vanced. It was clearly bona fide; and if sucli 
a transfer was Invalid, so would an ordinary 
sale have been; for where a partj' can sell, 
be can pledge or mortgage likewise. For 
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aught that appears, the ease cited from 3 
Wils. 47, -n'as for an antecedent debt. But 
In addition to this, the whole transaction was 
■with Jacob alone. Second. Hulse's prefer- 
-enee. Striking out the evidence of Freytag 
4ind SI'Heniy, there was nothing to shew that 
Henry was cognizant at any time, of the 
transfer. The note inclosing the transfer, was 
written by Jacob alone. It was written after 
tlie dissolution of the firm, and when, accord- 
ing to the averment in the petition, the object 
■of Henry was to give Jacob entire control. 

[As to the 3d allegation— the insolvency of 
the firm,— which it is alleged, is ground for a 
•decree under the 14th section of the act. The 
language of the section is peculiar. "Where," 
&c., "partners in trade, become insolvent, an 
■order may be made in the manner provided in 
this act" to secure partnei'ship effects to part- 
nership creditors, and individyal propeity to 
Individual creditors. Now the word "order," 
though used in both sections 10 and 11, is not 
■used in the sense of a decree of bankruptcy. 
It is a direction of the court made subse- 
•quently to such decree. A decree must pre- 
■cede it. "Insolvency," can mean, therefore, 
nothing but insolvency as ascertained by a de- 
cree of bankruptcy. Any other construction 
would render the bankrupt act, both imprac- 
ticable and dangerous;— impracticable, be- 
cause insolvency is an issue which it would be 
scarce possible, in many eases, to ascertain: 
For example, in the case of a firm whose af- 
fairs were on a large scale, the court would 
lie involved in investigations as to the condi- 
tion of debtors on all parts of the earth; and 
in speculations upon the course of commerce, 
■of polities, and of many other things which 
in tlieir nature coiild afford no data for con- 
clusion. The construction would be danger- 
■ous, because it would enable a discontented 
partner, or a malignant enemy, to desti-oy the 
most stable commercial house, if largely en- 
gaged in trade. If the petitioner can't prove 
insolvency, he can, at least, produce it. The 
firm is advertised as among bankrupts. Its 
•creditors make a i-ush. Its credit is desti-oyed. 
Its resources exhausted; and itself is ruined. 
Yet the way is irremediable. This is the na- 
ture of commercial credit. So obvious are 
these considerations, that of two improbabili- 
ties, it is more easy to believe that the word 
■"insolvent," has been inadvertently used for 
■"bankrupt," than thatcongressshould not ha,ve 
perceived the disastrous results which judicial 
action upon the strict sense of the term "in- 
solvent," would produce. The object of the 
provision, it may be fairly contended, was 
nothing more than to regulate in an equitable 
manner, the distx-ibution of partnership, and 
individual effects. 

[The counsel ended by saying, that the pow- 
-er given to an individual to proceed against 
merchants who might prove entirely solvent, 
was one, which, if not strictly regulated, 
would prove pernicious. Nor was the mischief 
remediable by discharging the petition. The 
court ought early to announce its determina- 
22FEa).CAS. — 3 



tion to encourage no proceeding of this sort, 
unless the petitioner was ready to sustain his 
allegations,— sustain them— not by question- 
able evidence, by conjectures, or by infer- 
ences, but by clear, direct, and connected tes- 
timony. The petitioner came into court, swear- 
ing that he was ready to prove his allegations. 
If the court acted on this principle, it was 
impossible to award a decree against Heni-y 
W. Shouse; and failing in part, the petition 
would be dismissed. 

[It was replied. The respondents do not re- 
ly on any merits of their own; their effort is, 
to invalidate the case of the petitioners. Have 
they succeeded in this effort? To their first 
objection,— that the debt of §500 is defectively 
stated, it is a complete answer, to say, that 
this court has set forth a form of petition 
(Rules & Forms Bankr. p. 41), and that the 
form prescribed is literaUy adhered to, in this 
petition. The English form may be more 
precise, but that is a matter regulated by a 
rule of the English court of chancery. This 
court has adopted a different rule. It is con- 
tended next, that the respondents do not "owe 
debts amounting in the whole to not less than 
$500," to the petitioners. This is a point not 
raised by the issues. The existence of the 
debt is averred by the petition, and is not 
denied by the answer. The court should, 
therefore, not allow the question to be discuss- 
ed, for the case of Potts & Garwood [supra] 
has decided that parties will be confined to 
the discussion of -the issues. 

[But let' us examine the objection. 1st. As 
to Grundy's debt, (for $4SS.46), in regard to 
which, it is objected that it was bought by the 
petitioners after, the act of bankruptcy was 
committed, and so not owing. "Whatever dic- 
ta or decisions may have been formerly made, 
on this point, the modern law is that the in- 
dorsee comes in on the gi-ound of the original 
debt; and if the petitioner be a creditor when 
the petition is filed, that is enough." This 
point was settled in the K. B. in Glaister v. 
Hewer, 7 Term R. 498. See, also, Bingley v. 
MaUison, 3 Doug. 333; Anon., 2 Wils. 135, 
and Key v. Cook, 2 Moore & P. 720. 

[2d. As to the debt of $176, secured by 
Healy's note. It is argued, that for the pur- 
pose of this application, the original debt is 
extinguished by this security: This, however, 
cannot be, unless there was some contract to 
forbear; and there is no evidence from which 
such a conti-act can, fairly, be inferred. Un- 
doubtedly Carr & Hall could have sued the 
respondents at law— there being no stronger 
evidence of contract to forbear. In Hill v. 
Harris, 1 Moody & M. 448, a stronger case 
than this, Lord Tenterden held, that where 
money was lent on a mortgage payable after 
six months' notice, such notice not to expire 
before the 30th January, 1830, a commission 
was properly sued out on the debt, in March, 
1829. See also. Culver v. Calender [Case No. 
3,467]. 

[3d. As to the debt of $270.50 to Meekie, 
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Plate & Co., to which it is objected that it is 
not yet due. The aaswer is, that the act 
don't require that the deht should be due. 
The act requires only, that the respondents 
should o-\ve debts; and as is remarlied by 
Judge Conklin (Barton t. Tower [Case No. 
1,085]), the phraseology of the act in relation 
to the debt of not less than $500 to the peti- 
tioning creditors, is the same in this respect 
as that used in relation to the aggregate 
amount of debts which the debtor must owe, 
of not less than $2,000, and it wiU not be pre- 
tended that these debts must be actually due. 

[The object of the provisions in regard to 
each requirement as to the amount of the debt 
was to prevent insignificant creditors, from 
occupying the time of the national courts with 
their petty litigations. The "debitum in prce- 
senti solveudum in futuro," is well known to 
the law; and the case of Hill r. Harris, 1 
Jloody & M. 4i8, already cited, shows that the 
petitioning creditors' debt need not be due. 

[Respecting the competency of M'Henry and 
Freytag. If incompetent in the first instance, 
their assignments and the release have di- 
vested them of all legal interest in the mat- 
ter. Willings Y. Consequa [Case No. 17,767]; 
Sinclair v. Stevenson, 1 Car. & P. 582. "Curia 
advisarl vult"] s 

RANDALL, District Judge. Several excep- 
tions have been taken, by the counsel for the 
respondents, to the regularity of the proceed- 
ings in this case, which it may be well to 
consider before entering into any examination 
of the merits of the application, for, if well 
founded, they must put a stop to the present 
proceedings. It is said the petition is In- 
formal, inasmuch as it does not state the na- 
ture and character of the petitioning creditors' 
debt. This, however, I apprehend to be 
wholly unnecessary. It sets forth that the 
respondents owe them five hundred dollars 
and upwards; this is all which is required 
either by the act of congress or the rules of 
court; indeed, the form of petition prescribed 
by the court, has been literally followed by 
the petitioners, and is sufficient to institute 
the proceedings, although it may not be suffi- 
cient to entitle them to a dividend of the as- 
sets. The same general allegation of indebt- 
edness was made under the bankrupt law of 
1800 [2 Stat. 19] (Coop. Bankr, Law, Append, 
vii.), and in England no other particulars are 
required. Ex parte Ward, 1 Atk. 153. 

It is next said that the debts of the petition- 
ing creditors were not due at the time of pre- 
senting their petition, and therefore it cannot 
be prosecuted. Without deciding whether it 
is or is not necessary that the debt should be 
due at the time of presenting the petition 
(which I strongly incline to doubt). It is suffi- 
cient to say that in this case the question 
does not arise. It is admitted that there was 
due to Jleclde, Plate & Company, one firm of 
the petitioners, $373 47, being the amount of 

3 [From 1 Pa. Law J. 227.] 



a promissory note drawn by the respondents, 
and which fell due on the 2Gth April, lSi2; 
and that Carr & Hall were the owners of a 
note drawn by the respondents in favor of 
Edmund Grundy, dated the 5th October, 1841. 
at six months, for $488 4G. But this last 
note, it is said, was not gii'en by the respond- 
ents until the 2d or 3d of May, 1842, and 
was then purchased by Carr & Hall from 
Grundy; that this being after the acts of 
bankruptcy complained of. the amount can- 
not be computed in Carr & Hall's claim; and 
that a creditor will not be permitted to pur- 
chase claims against a debtor, and thus en- 
able himself to obtain a commission of bank- 
ruptcj'. To this I cannot agree. The act of 
congress declares that the application shall 
be "upon the petition of one or more of their 
(the bankrupt's) creditors, to whom they owe- 
debts amounting in the whole to not less 
than five hundred dollars." The object of 
this was, no doubt, to prevent frivolous and 
vexatious applications by creditors holding 
trifling demands, and when perhaps the ex- 
pense of the proceeding might equal the debt 
to the creditor. All, however, that is required 
by the act is, that the petitioners should be 
creditors to the amount of five hundred dol- 
lars at the time of presenting their petition. 
Now it is admitted that the debt was justly 
due and owing to Grundj', and it is proved 
that the note was given to him to enable him 
to seU it to Carr & Hall; by the purchase they 
became the creditors in place of Gmndy, and 
were as much entitled to join in this applica- 
tion, as he would have been before the sale 
of the note. Glaister v. Hewer, 7 Term R. 
498; Ex parte Lee, 1 P. Wms. 782. There 
was also a debt of ?176 due to Carr & Hall 
for money loaned by them to the respondents, 
and as collateral security therefor they held 
a note drawn by one Healy, not yet due, 
The respondents, however, had also given 
their own note for the amount, payable on de- 
mand, and suit could have been maintained 
thereon at once; for though Healy's note 
was not yet due, it had not been received as 
a payment, but as a pledge or security, to be 
surrendered when payment was made. Thus 
the amount due and owing to the petitioning 
creditors, on the Sth May, when the petition 
was filed, amounted to upwards of $1000, and 
the debts actually due by the respondents to 
more than $2500. 

The exceptions to form being thus dis- 
posed of, let us examine what are the acts of 
bankruptcy complained of, and how they are 
supported by the evidence. The petition char- 
ges that the respondents became bankrupt 
on or about the 1st of April last: By a fraud- 
ulent dissolution of their partnership and 
transfer of all the interest of Heniy Shouse 
in the assets of the firm, they being insolvent, 
for the purpose of enabling one William 
Shouse to enforce against the assets a sepa- 
rate debt of Jacob A. Shouse to the said Wil- 
liam Shouse to the amount of $6000, bearing 
interest, under a judgment bond executed the 
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15th January, 1833, "before tlie formation of 
the partnership; and also to enable him, the 
said Jacob A, Shouse, to pay a certain other 
separate debt of his, the said Jacob's, to a 
large amount, in -whole or part out of the as- 
sets of the said partnership, to the injuiy of 
the petitioners and the other creditors of the 
firm; and by the said Jacob and Henry, or 
Jacob Tvith the knowledge and consent of 
Henry, having made fraudulent transfers of 
evidences of debt to prefer divers creditors of 
the firm; to- wit: to Charles Hulse, to secure 
a debt of §149 96, and to John Shouse, to se- 
cure a debt of 5100. The answer of the re- 
spondents distinctly and unequivocally denies 
each of the allegations in the petition, and 
that any act of bankruptcy has been com- 
mitted. From the evidence reported by the 
commissioner, it appears that the respondents 
entered into copartnership, in the dry goods 
and hosiery business, about the 1st August, 
1S40, and continued until the 1st April, lSi2, 
when the partnership was dissolved by a 
verbal agreement, Henry W. Shouse retiring 
from the business, which was continued by 
Jacob, who took the assets and assumed the 
debts of the firm; he continued in business 
until the 2d May, 1S42, and during that time, 
sold goods to the amount of $2473 19, and 
paid debts of the firm amounting to about 
$1800; he also purchased goods on his indi- 
vidual account to the amount of $o06 67. 
Prior to entering into copartnership with his 
brother, Jacob was indebted to his father, 
William Shouse, who resided in Easton, Penn- 
sylvania, in the sum of $6000, for money bor- 
rowed in 1833, for which his father held Lis 
bond and warrant of attorney to confess judg- 
ment, and was also indebted to the firm of 
Shouse, Dickinson, and Company, of which 
he had been a member, in the sum of $4000, 
for which they held his notes. On the 2d of 
May, 1842, the respondents called a meeting 
of the creditors of the firm, and stated their 
inability to pay their debts. A committee of 
creditors was appointed to examine into their 
affairs, and on the 3d, reported that the lia- 
bilities of the fii-m amoimted to $17,450 96, 
and their assets to $16,692 28, showing a de- 
ficiency of $758 68. They also reported that 
Jacob A. Shouse was indebted to Dickinson 
and Brother in $4000, for his proportion of 
the debt of Shouse, Dickinson & Company, 
and to his father in $6000, on the bond before 
mentioned, but they did not consider it just 
or proper that either of these debts should be 
paid out of the assets of the firm. The re- 
spondents, however, insisted that the debt to 
their father should be first paid in full, and 
Dickinson and Brother be allowed to come in, 
pro rata, with the other creditors; or they 
proposed to pay forty per cent, on the amount 
of the claims in eight egual instalments at 
four, six, eight, ten, twelve, fourteen, six- 
teen, and eighteen months, in notes to be en- 
dorsed by William Shouse, and the further 
sum of five per- cent in their own notes, 
without endorsers, at twenty months. The 



committee recommended that this proposi- 
tion be declined. At both of the meetings 
William Shouse was represented by his son 
John, who had the bond in his possession, 
and, on the 3d May, entered judgment there- 
on in the district court for the city and coun- 
ty of Philadelphia. The creditors declined 
acceding to the proposition of the respond- 
ents, and this petition was filed on the 5th 
of May. 

It has been insisted by the counsel for the 
petitioning creditors that the dissolution of 
copartnership, and assignment by Henry to 
Jacob of all the property of the former in 
the firm, was, in itself, an act of bankrupt- 
cy, as it assigned all his property, he hav- 
ing no separate estate. To recognise this 
doctrine would be most disastrous to the 
business community. A member of a com- 
mercial firm could not retire from it, no 
matter with what motive, without making 
himself liable to a commission of bank- 
ruptcy, and his copartners subject to the 
contingency of having Jheir business bro- 
ken up and destroyed when they were in a 
flourishing condition. Such a dissolution 
cannot be considered as necessarily, in it- 
self, an act of bankruptcy in any of the co- 
partners; there is no intrinsic evidence of 
fi-aud on the face of it, and unless accom- 
panied by fraudulent acts or intentions it 
is perfectly legitimate. But if the dissolu- 
tion is a mere cover to conceal .either actual 
or legal fraud, or with mtent to give a pref- 
erence to a separate creditor over those of 
the partnership, or to bring him in on an 
equality with them in the disti-ibution of 
the assets of the firm, which could not have 
been if the partnei-ship had continued, then 
there is such a fraud on the partnership 
creditors as will malie it an act of banlv- 
ruptcy; for it matters not what may be the 
mode of conveyance, if the intent is fraud- 
ulent courts will guard against any evasion 
of the law. The intent then with which the 
dissolution was agreed upon being the ma- 
terial point for consideration in this first 
charge, it is necessary to examine more mi- 
nutely the details of the evidence as to tlie 
acts and doings of the parties, at and about 
the time it took place, and, as this is more 
a question of fact than of law, I would be 
glad if I could at once refer it to a jury for 
determination, but as the act of congress 
has imposed on me the duty of deciding it 
in the first instance, I will do so according 
to the view 1 have taken of the evidence. 

Much has been said as to the credibility 
of witnesses as well as in regard to thei,r 
competency. I conceive it to be the duty 
of a judge, as of a juiy, where there is a 
conflict of testimony to give such a con- 
struction to it as will, if practicable, recon- 
cile the whole, or, if that cannot be done, 
to give more weight to direct and positive 
than to negative testimony, but if the evi- 
dence be uncontradicted, and not improba- 
ble in itself, that full faith should- be given 
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to it by the court. With this view I have 
carefully examined the testimony exhibited 
to me, and am of opinion that the weight of 
it is in favor of the petitioning creditors. 
In coming to this conclusion I have less 
difficulty, as it is not obligatory on the re- 
spondents, -who have the right of appealing 
to a juiT to detei-mine the correctness of my 
decision, while a contraiy course would be 
binding upon the petitioners. As the ease 
will, without doubt, go to a jury, I will not 
enter into any detailed argument on the 
facts, but briefly state the principal grounds 
on which my conclusion is formed. The 
business of J. A. and H. W. Shouse does 
not appeal" to have been very prosperous. 
A short time before the dissolution of the 
copai-tnei-ship ^Ii'. M'Henry called on them 
for the payment of a small bill: Jacob said 
they were unable to pay it; that he was 
sick of the business and had made up his 
mind to quit it; that he then owed $10,000 
in his individual capacity and had no prop- 
erty but his interest in the partnership con- 
cern. There is no evidence that Heniy in 
his individual capacity owed a dollar. Six 
thousand dollars of Jacob's individual debt 
was owing to their father, who could have 
no claim on the property of the firm till 
the partnership debts were paid. Under 
these circumstances they dissolved partner- 
ship on the 1st April, and the property of 
the firm was assigned to Jacob. It is true 
some payments were made by him on ac- 
count of the debts of the firm, but not equal 
to the amount of sales. As early as the 
Sth April a note for $500 became due, of 
which only $150 was paid, and on several 
other notes which fell due before the 20th 
of that month only partial payments were 
made; on the 26th, the note for §373 47, 
held by Meekie, Plate & CJompany, fell due, 
and no part of it was paid. 

It is evident that the firm was In diflacul- 
ties at the time of the dissolution, but it is 
said that this step had been contemplated 
for some time, and that Heni-y, in conse- 
quence of iU health, wished to remove to 
the countrj'. The evidence is, however, 
that, notwithstanding the dissolution, Hen- 
ry remained in town, continued about the 
store^ and actually wrote the notices for 
the meeting of creditors on the 2d of May; 
at that meeting he took an active part, and 
when requested by one of the creditors to 
agree to the appointment of a receiver, ac- 
knowledged his authority to do so, but de- 
clined, and expressed his desire that the 
bond to his father should be paid. It is 
unnecessary at this time to enter into the 
various declarations made by the pai'ties at 
the meeting of creditors, and about which 
contradictoiy testimony has been given; or 
to decide how far the acts and declarations 
of one partner may be given in evidence 
against the other. I consider the act of 
dissolution and transferring the joint prop- 
erty to Jacob as the act of both partners, 



and altogether different from the case of an 
individual ti-ansfeiTing his property to a 
third person, which, of course, could not be 
considered an act of bankruptcy in the 
grantee. The preference of Hulse I also 
consider as the act of both parties, being 
given by Jacob and approved by Henry. 
The money was borrowed on the 27th of 
April, and on the 2d May, the very day on 
which the first meeting of creditors was 
held, ttie preference was given, and, for 
aught that appears, was unsolicited. That 
they then contemplated bankruptcy can 
scarcely be denied. It is true this prefer- 
ence was for money borrowed, and was not 
of very large amount; but, it matters not 
how meritorious the creditor or hard the 
case, the law considers all creditors as on 
an equal footing, and prohibits favor to 
any. The alleged preference to John Shouse 
strikes me differently. The security or pref- 
erence was given at the same time the mon- 
ey was borrowed; it was not for a bygone 
or prior contracted debt; and it was surely 
competent for them to give the security on 
receiving the money. Nor is it any answer 
to say that the money was borrowed for 
the purpose of paying another creditor who 
was thereby preferred; the allegation in 
the petition is that the preference was giv- 
en to John Shouse, and that is the only 
charge the respondents are called upon to 
answer- 
Believing, however, that the petitioners 
have sustained their first and second char- 
ges, the decree prayed for is granted. 
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In re SHOWER. 

[6 N. B. R. 586; i 4 CM. Leg. News, 299.] 

District Court, D. Kentucky. June, 1872. 

Baxk«optcy — Discharge — Bankrupt Acts — Pro- 
portion OP Assets. 

In proceedings in bankruptcy commenced aft- 
er January first, eighteen hundred and sixty- 
nine, where it does not appear either that the 
bankrupt's assets are equal to fifty per cent, of 
the claims proved against him on which he is lia- 
ble as orincipal debtor, or that the requisite 
number "of his creditors have assented to his di<!- 
charge, a discharge from debts contracted prior 
to January first, eighteen hundred and sixty- 
nine, only, will be granted although the bank- 
rupt shows that his assets equal fifty per cent, 
of the claims proved against his estate that 
were contracted subsequent to January first, 
eighteen hundred and sixty-nine. 

[Cited in Re Hershman, Case No. 6,430; Be 
Pierson, Id. 11,154.] 

In bankruptcy. 

BALLARD, District Judge. On the twelfth 
day of October, eighteen hundred and seven- 
ty, John L. Shower filed his petition to be 
adjudged a bankrupt He now applies to be 
discharged from all debts, from those which 

1 [Reprinted from 6 N. B.*R, 5S6, by permis- 
sion.] 
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were contracted on or after January first, 
eighteen hundred and sixty-nine, as well as 
from those contracted prior to that date. In 
support of this application he shows assets 
equal to fifty per centum of such claims prov- 
ed against his estate as were contracted on 
or after the first of Januaiy, eighteen hun- 
dred and sixty-nine, hut fails to show that 
liisi assets are equal to fifty per centum of 
all the claims proved against his estate on 
which he is liable as principal debtor. It is 
indisputable that the application mqst be 
granted so far as it seelis a dischai-ge from 
the debts contracted prior to January first, 
eighteen hundred and sixty-nine, but I do 
not agree with the register that upon the 
facts shown, any discharge can be granted 
from the debts contracted on or after that 
date. The only provisions of the statute 
which relate to the subject are to be found 
in the second clause of the thirty-third sec- 
tion of the act of March second, eighteen hun- 
dred and sixty-seven (14 Stat. 532), in the 
amendment of July twenty-seventh, eighteen 
hundred and sixty-eight (15 Stat. 227), and in 
the further amendment of July fourteenth, 
eighteen hundred and seventy (16 Stat. 276). 

Let us now bring the provisions of these 
several statutes together, and after learning 
the meaning of the original act, as amend- 
ed by the act of July, eighteen hundred and 
sixty-eight, endeavor to ascertain how this 
meaning is modified by the act of July, eigh- 
teen hundred and seventy. The second 
clause of the thirty-third section of the act 
of March second, eighteen hundred and six- 
ty-seven, .provides, "And in all proceedings 
in bankruptcy commenced after one year 
from the time this act shall go into opera- 
tion, no discharge shall be granted to a debt- 
or whose assets do not pay more than fifty 
per centum of the claims against his estate, 
unless the assent in writing of a majority in 
number and value of his creditors who have 
proved their claims is filed in the case at 
or before the time of application for a dis- 
charge." I believe it has been universally 
held, that this provision of the act went into 
operation on the first day of June, eighteen 
-hundred and sixty-seven. The act of July 
twenty-seventh, eighteen hundred and sixty- 
eight, provides that said clause be so amend- 
ed as to read as follows: "In all proceedings 
of banliruptcy commenced after the first of 
January, eighteen hundred and sixty-nine, no 
discharge shall be granted to a-debtor whose 
assets shall not be equal to fifty per centum 
of the claims, proved against his estate, 
upon which he shall be liable as principal 
debtor, unless the assent in writing of a ma- 
jority in number and value of his creditors 
to whom he shall have become liable as prin- 
cipal debtor, and who shall have proved 
their claims, be filed in the case, at or befox'e 
the time of the hearing of the application 
for a discharge." 

This amendment effected several changes: 
First. Under the original act, the bankrupt 



could not obtain a discharge upon showing 
simply that he had conformed to his duty, 
unless the proceedings by or against him 
were commenced on or before the first day 
of June, eighteen hundred and sixty-eight 
By the amendment he may obtain his dis- 
charge upon showing such conformity, if the 
proceedings were commenced on or before 
the first of January, eighteen hundred and 
sixty-nine. Second. Under the old law, in 
proceedings commenced after the first of 
June, eighteen hundred and sixty-eight, the 
bankrupt could obtain no discharge, unless 
his assets paid fifty per centum of all claims 
against his estate, whether owing by him as 
principal deblor or otherwise; by the amend- 
ment, in proceedings commenced after the 
first of January, eighteen hundred and sixty- 
nine, he is entitled to his discharge, if his as- 
sets are equal to fifty per centum of the 
claims proved, iipon which .he is liable as 
principal debtor. Third. By the original act, 
if the bankrupt, in asking for a discharge, 
relied upon the assent of his creditors, he 
was obliged to file such assent in the case 
at or before the application for dischax-ge; 
by the amendment, the assent may be filed 
at or before the time of the hearing of the 
application. 

Under the original act of March second, 
eighteen hundred and sixty-seven, and the 
amendment of July twenty-eighth, eighteen 
hundred and sixty-eight, the bankrupt was 
entitled to a discharge from his debts, no 
matter when the debts were contracted, but 
he was not entitled to such discharge unless 
proceedings were commenced within a given 
time. His right to a discharge did not de- 
pend upon the date, of his debts, but upon 
the date of the proceedings. If the proceed- 
ings were commenced before the given date, 
he was either entitled to a discharge from all 
his debts (except those expressly excepted), 
or he was not entitled to a discharge from 
any. If the proceedings were commenced by 
or against him after the first of January, 
eighteen hundred and sixty-nine, he could 
be discharged from no debts, no matter when 
contracted, unless his assets were equal to 
fifty per centum of the claims proved against 
him, upon which he was liable as principal 
debtor, or unless the assent in writing of a 
majority in number and value of his cred- 
itors, to whom he was liable as principal, 
and who had proved their claims, was filed 
in the case at or before the hearing of the 
application. 

We come now to consider the .amendment 
of the fourteenth of July, eighteen hundred 
and seventy (XQ Stat. 270). That amend- 
ment provides, "That the provisions of the 
second clause of the thirty-third section, as 
amended by the first section of an act in 
amendment thereof, approved July twenty- 
seventh, eighteen hundred and sixty-eight, 
shall not apply to those debts from which 
the bankrupt seeks a discharge, which were 
contracted prior to January first, eighteen 
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hundred and sixty-nine." We have just seen 
that under the provisions of the second clause 
of the thirty-third section, as amended by 
the act of July twenty-seventh, eighteen hun- 
dred and sixty-eight, the bankrupt could not, 
in proceedings commenced after January 
first, eighteen hundred and sixty-nine, if he 
did not rely on the assent of creditors, ob- 
tain a discharge from any of his debts, un- 
less his assets were equal to fifty per cen- 
tum of the claims proved against him, upon 
Avhieh he was liable as principal. This 
amendment declares that the provisions of 
said second clause shall not apply to debts 
from which the bankrupt seeks a discharge, 
which were contracted prior to January first, 
eighteen hundred and sixty-nine, but it 
leaves those provisions to apply in full force 
to debts from which he seeks a discharge, 
which were contracted after that time. The 
effect, then, of this last amendment is, that 
in proceedings commenced after January 
first, eighteen hundred and sixty-nine, the 
bankrupt will, upon showing only general 
conformity, be discharged from all debts con- 
tracted prior to January first, eighteen hun- 
dred and sixty-nine, but will not be dis- 
charged from any contracted on or after that 
time, without showing either that his assets 
are equal to fifty per centum of the claims 
proved against his estate, upon which he 
shall be liable as principal, or that his ered- 
itore have assented. 

The demand that the assets shall equal fifty 
per centum of the claims proved makes no 
reference to the time when the claims were 
conti-acted. Tliere is nothing whatever in the 
language of the demand to distinguish between 
claims conti'aeted before and claims contmcted 
after the first of January, eighteen hundred 
and sixty-nine. One class is as provable 
against the estate of the bankrupt as the other, 
and therefore when the statute says that the 
bankrupt shall not be discharged from his debts 
contacted on or after the fli-st of January, 
eighteen hundred and sixty-nine, unless his as- 
sets shall be equal to fifty per centum of the 
claims proved against his estate, it is impossi- 
ble to reject in the computation the claims 
proved which were contracted before the first 
of Januaiy, eighteen hundred and sixty-nine. 

The assent must be equal to fifty per centum 
of all the claims proved on which the banki-upt 
is liable as principal, including as well those 
contracted prior to January, eighteen hundred 
and sixty-nine as those contracted afterwards. 
Under the act of eighteen hundred and sixty- 
eight, the bankrupt in proceedings commenced 
after January first, eighteen hundred and six- 
ty-nine, could not be discharged from any of 
his debts, no matter when contracted, unless his 
assets bore a given relation to the claims 
proved, upon which he Avas liable as principal, 
or unless he exhibited the assent of his credit- 
ors. Under the act of eighteen hundred and 
seventy, he will be discharged from all debts 
contracted before the first of January, eighteen 
hundred and sixty-nine, though he has no as- 



sets, and though he obtain no assent of cred- 
itors, but he cannot be discharged from any 
debt contracted since, unless he comply with 
the demands of the act of eighteen hundred and 
sixty-eight— that is, he must, I repeat,- either 
show that his assets are equal to fifty per 
centum of all claims proved on which he is lia- 
ble as principal, or he must exhibit the assent 
of creditoi-s. Let me, if possible, make this 
matter still plainer. The universal rule of con- 
struction is to read every statute which has 
been amended, as if the amendments were in- 
corporated with the original act Now if we 
incoi-porate into the second clause of the thirtj'- 
thhd section of tlie bankruptcy act of ilarch 
second, eighteen hundred and sixtj'-seven, the 
provisions contained in the amendatory act of 
July twenty-seventh, eighteen hundred and six- 
ty-eight, and of July fourteenth, eighteen hun- 
dred and seventy, it will read as follows: "In 
all proceedings in bankruptcy commenced after 
the first of .January, eighteen hundred and sixty- 
nine, no discharge shall be granted to a debtor 
from debts contracted on or after the first of 
Januaiy, eighteen hundred and sixty-nine, 
whose assets shall not equal fifty per centum of 
the claims proved against his estate, uiwn 
which he shall be liable as principal debtor, 
unless the assent in writing of a majority in 
number and value of his creditoi-s, to whom he 
shall have become liable as principal debtor, 
and who have proved their claims, be filed in the 
ease, at or before the time of hearing of the 
application for discharge." If this be the read- 
ing of the statute, and that it is seems to me 
to be undeniable, there seems to be no ground 
for the claim of the bankrupt. It seems to bo 
as plain as language can be that he cannot be 
discharged from debts contracted since, though 
he is entitled to be discharged from the debts 
conti'aeted prior to January first, eighteen hun- 
dred and sixty-nine, because his proceedings 
were commenced after that time and his as- 
sets are not equal to fifty per centum of claims 
proved against his estate on which he is hable 
as principal debtor, and there is no pretense 
that any of his creditors have assented to his 
discharge. Whether or not a bankrupt will 
be discharged from debts conti'aeted after Jan- 
uaiy first, eighteen hundred and sixty-nine, 
upon filing the assent of creditors whose debts 
were contracted before that time and which 
have been proved, if they constitute all of the 
debts proven or a majority in number and 
value, is a question not directly presented in 
this case. The conclusion at which I have ai- 
rived on the question before me seems to fur- 
nish a ready answer; but it is not proper that 
it should be either answered or discussed until 
it arises. 

I have heretofore prescribed four forms of 
discharge: one applicable to cases in which the 
proceedings were commenced prior to January 
first, eighteen hundred and sixty-nine; a sec- 
ond, to cases commenced after that date, in 
which cases it does not appear either that the 
assets are equal to fifty per centum of the 
claims proved, &c,, or that the creditoi-s have 
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assented; a tMrd, to cases commencecl after 
that date in wliich it does appear tliat the as- 
sets eqnal fifty per centum, &e., and a fourth, 
to cases commenced after that date in -which 
the assent of creditors is filed. In this case, 
£LS the proceeding -wSre commenced after tlie 
first of January, eighteen hundred and sixty- 
nine, and as it does not appear either that his as- 
sets are equal to fifty per centum of the claims 
proved against his estate on which he is liable 
as principal debtor, or that any of his creditors 
have assented to his discharge, a discharge of 
the second class Avill be granted. Accordingly, 
it is considered that, whereas John L. Shower 
lias been duly adjudicated a bankrupt, under 
the act of congress establishing a uniform sys- 
tem of banlrvuptcy throughout the United 
States, and appears to have conformed to all the 
requirements of law in that behalf, 

It is therefore ordered by the court, that said 
John L, Shower be forever discharged from all 
debts and claims which by said act are made 
provable against his estate, and which existed 
on the twelfth day of October, eighteen hun- 
dred and seventy, on which day the petition for 
adjudication was filed by him, excepting such 
debts as were conti-acted on or after the first 
■day of Januarj', eighteen hundred and sixty- 
nine, and such, if any, as are excepted from the 
operation of a discharge in bankruptcy. 
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Case Wo. 1S,817. 

SHEEVE V. DULANY. 

[1 Cranch, C. O. 499.] i 

Circuit Court, District of Columbia. July 
Term, 1808. 

Practice at Law — Prodcotiox of Books — Notice 

— HusnAXD AND "Wife — Liabilitt fob 

"Wife's Debts after Separatiox. 

1. Notice to produce a book of accounts given 
on the preceding evening, is suflacient when the 
counting-house of the party is very near the 
■court-house. 

2. The defendant is not liable for goods deliv- 
ered to his wife upon lier credit after a sepa- 
rate maintenance allowed by him; but from the 
defendant's express promise to pay, the jury 
may infer that the goods were delivered to his 
wife by his order, unless such inference is re- 
butted by proof that the original credit was 
given to her. 

Assumpsit [by Thomas Shreve against Ben- 
jamin Dulany] for goods sold and delivered 
to the defendant's wife. 

The defendant, after the jury was sworn, 
gave a written notice to the plaintiflE to pro- 
duce his book of original entries, in which 
the items of the account were charged; and 
the next day moved the court to compel the 
production of it. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



E. J. Lee, for plaintiff, objected that the 
notice was too short. 

But THE COURT thought it was. reason- 
able notice; the plaintiff's counting-house be- 
ing within a veiy ■ short distance from the 
court-house. 

Upon the trial, the plaintiff offered evidence 
to prove that the goods were furnished and 
'delivered to the defendant's wife at her re- 
quest; and that the defendant afterwards 
verbally promised to pay for them. That 
when the goods were furnished to the de- 
fendant's wife, the plaintiff had an account 
of)ened in his books against her; and she stat- 
ed that a considerable part of the goods 
were for the use of the defendant's sons, 
who were under age, (except "William,) and 
were applied to their use and were made into 
clothes for them, f oi the making of which the 
defendant had paid; 

"Whereupon the defendant offered evidence 
that his wife left his house in the year 1804, 
and had lived separate and apart from him 
ever since; that this was "known to the 
plaintiff at the time be delivered to her the 
goods, and that in 1805 the defendant, by 
deed, allowed his wife a separate mainte- 
nance. 

Whereupon the defendant, by his counsel, 
Mr. C. Simms, prayed the court to instruct 
the jury, that if they should be satisfied by 
the evidence that the defendant's wife left 
his house, and lived separate and apart from 
him, and that this was known to the plain- 
tiff at the time he furnished her with goods, 
and that the defendant had made a competent 
separate maintenance for his wife before the 
goods were so furnished, then they ought to 
find for the defendant. In support of this 
prayer he cited the following authorities: 1 
Esp. N. P. 122, 125; 1 Pow. Cout. 78; Bull. 
N. P. 135. 

E. J. Lee, contra, cited Stedman v. Gooeb, 
1 Esp. 6; Esp. N. P. 124, 126. 

THE COURT refused to give the instruc- 
tion as prayed, but instructed the jury that, 
if the goods mentioned in the declaration 
were delivered to the defendant's wife, on 
her credit, after the separation between them, 
and after the settlement of a separate main- 
tenance by the defendant on his said wife, 
then the defendant is not liable for the same. 
But if the jury should find that the defend- 
ant expressly assumed to pay the amount of 
the account after the goods were delivered to 
his said wife, that then his express promise 
to pay, (if uncontradicted by proof of the 
credit being originally given to his said wife,) 
is evidence, from which the jury have a right 
to infer that they were delivered by his or- 
der, in which case he would be liable to the 
present action. 
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Case ITo. 13,818. 

SHREW et al. v. JONES. 

£2 McLean. 78.] i 

Circuit Court, D. Indiana. May Term, 1840. 

Judgment— Lien on Lands— IsniASA Statute — 
CiKOUiT Court. 

1. At common law a judgment created no 
lien on the real estate of the defendant. But as 
his land was made liable to satisfy the judg- 
ment, under the elegit, this created a lien. 

[Cited in Morsell v. First Nat. Bank, 91 TJ. S. 
360; Re Boyd, Case No. 1,746; Cooke v. 
Avery, 147 U. S. 389, 13 Sup. Ot. 346.] 

2. There was a judgment lien on the lands 
of the defendant, in Indiana, before there was 
anv express statutory provision on the subject. 
This was held to be the effect of several statutes, 
which subjected lands to execution and sale 
under a judgment. 

3. Bv the act of 1818 a lien was given from 
the rendition of the judgment. And this lien 
extended throughout the state. 

4. The act of 1824 limits the liens of the judg- 
ments of the circuit courts of Indiana, to the 
counties in which the judgments were entered. 

[Cited in Lombard v. Bayard, Case No. 8,469.] 
[Cited in Harrison v. McHenry, 9 Ga. 164.] 

5. This statute imposed no restrictions on the 
liens of the judgments entered in the supreme 
court of the state. 

6. The act of 1831 limits, also, the judgments 
of the supreme court to the counties in which 
they shall be entered. But this law being pass- 
ed subseauently to the act of congress of 1828 
[4 Stat. 278], which adopts the execution laws 
of the states, &c„ can have no effect on the 
judgments of the federal courts. 

7. The jurisdiction of the circuit court of the 
United States is coextensive with the limits of 
the state of Indiana, and, consequently, the 
liens of its judgments extend throughout the 
state. 

[Cited in Cropsey v. Crandall, Case No. 3.418; 

Lombard v. Bayard, Id. 8,469; Ludlow v. 

Clinton, Id. 8.600; Dartmouth Sav. Bank 

V. Bates, 44 Fed. 548.] 
[Cited in Lawrence v. Belger, 31 Ohio St. 

178; Sellers v. Gorwin, 5 Ohio, 407.] 

8. Prior to the act of 1831, the lien of the 
judgments of the supreme court of Indiana was 
coextensive with its jurisdiction, which extend- 
ed to the limits of the state. 

9. The land of a defendant in a judgment of 
this court, may be sold on execution, notwith- 
standing a judgment may be subsequently ob- 
tained in the state court, under which a levy 
was first made on the land. 

[Tliis was an action of ejectment by Shrew 
and Winston against I. D. Jones to recover 
possession of a certain lot.] 

Fletcher & Butler, for plaintiffs. 
Wright & Patterson and Chase & Lock- 
wood, for defendant. 

OPINION OF THE COURT. The title to 
the lot for which this action of ejectment 
was bi-ought is under a judgment of this 
court, obtained the 5th December, 1837, by 
Shrew and Winston against David Miller and 
others. The fee of the lot was vested in 
Candlei", one of the defendants. The first of 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



January, 1838, an execution was duly issued 
upon said judgment and delivered to the 
marshal to be executed. This writ was re- 
turned, replevied, with a replevy bond duly 
executed. Afterwards, the 17th December, 
1838, another execution was duly issued, 
which was levied by the marshal upon lot 
one hundred and forty two, in the town of 
Logansport, as the property of Candler. This 
lot was sold by the marshal on due notice 
being given, to the lessor of the plaintiff, for 
the sum of five hundred and fifty dollars, 
which was paid, and a deed was duly exe- 
cuted by the marshal. No copy of this judg- 
ment was ever filed in the clerk's office, un- 
der the statute of Indiana. The defendants' 
title was derived under a judgment against 
Candler and Sludge, the 26th February, 1838. 
Execution was issued on this judgment the- 
19th April, following, which was returned no 
propei-ty found. An alias fi. fa. w'as Issued 
the 24th September ensuing, and levied on 
the lot in controversy, which was sold by 
execution the 10th May, 1839, to Jones, the 
defendant, who received the sheriff's deed. 

The above facts are admitted by the par- 
ties, and that the proceedings in both cases- 
were regular. The judgment of this court,, 
under which the lessor of the plaintiff claims, 
having been first obtained, it is insisted that 
his right is paramount to that of the- de- 
fendant. On the part of the defendant it is 
contended that the judgments of this court 
create no lien on the real estate of the de- 
fendant, beyond the limits of the county in 
which judgment is entered; and that the 
judgment before the state court in Cass 
county, where the lot is situated, being ob- 
tained before the levy under the first judg- 
ment, it has the prior lien. And this is the 
only 'question in the case. As land was not 
liable to be sold on execution, or extended 
at common law, it is clear that at common 
law the judgment created no lien on the 
land of the defendant. But the argument is- 
not sustainable that a judgment can not oper- 
ate as a lien on real estate, unless this ef- 
fect be specially given to it by statutory pro- 
vision. 

The statute of 2 Westm. 13 Edw. I., gave the 
elegit which subjected real estate to the pay- 
ment of debts, and this, as a consequence, it 
has always been held, gave a lien on the 
lands of the judgment debtor. 3 Salk. 212; 
1 Wils. 39; 2 Leigh, 268; 6 Rand. [Va.] 
618; [U. S. V. Morrison] 4 Pet. [29 U. S.] 
124; Bank of U. S. v. Winston [Case No. 
944]; 3 Bl. Comm. 418; 2 Bac. Abr. 731; 
[Tayloe v. Thomson] 5 Pet. [30 U, S.] 367. 
The same doctrine was held by the supreme 
court of this state, in a learned and able 
opinion, in the case of Ridge v. Prather, 1 
Black [66 U. S.] 401. The court say: "We 
have 'always had a statute at least as strong 
as that of Westm. 2, by virtue of which judg- 
ments are liens upon real estate." But until 
the act of 1818, there was no statute declar- 
ing that judgments should be a lien on real 
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estate. In the view of the court such lien 
arose from the various acts subjecting lands 
to execution. 

The thirteenth section of the act of 1818, 
entitled "An act to prevent frauds and per- 
juries," gives a lien on the real estate of the 
defendant from the time of signing the judg- 
ment. This statute, it would seem, was in- 
troductive of no new principle, but gave ef- 
fect, from a specified time, to a judgment 
lien. It is unnecessary to inquire whether, 
prior to this time, the lien took efEect from 
the commencement of the term, or not; it Is 
enough to know that it existed. The lien, 
under this statute, as well as that which ex- 
isted before the statute, being general, must 
have extended throughout the state. The 
circuit courts had power to issue executions 
to any county in the state. And as their ju- 
risdiction, thus to enforce their judgments, 
extended throughout the state, the lien must 
have been coextensive with their jurisdic- 
tion. This act was modified by an act sub- 
jecting real and personal estates to execu- 
tion, approved 30th January, 1824. The thir- 
teenth section of this act provides, that judg- 
ments in the circuit courts are hereby made 
liens on the real estate of the defendant, or 
defendants, from the day of the rendition 
thereof, in the county where such judgments 
may be rendered. And, on recording a copy 
of the record of such judgments in the clerks 
office of any other county, the same operates 
as a lien within such .county. This act is 
restrictive of the lien of a judgment of the 
circuit court, but it could have had no such 
effect on a judgment entered by the supreme 
court of the state. This point is not known 
to have been decided by the supreme court 
of the state, but it is one which would seem 
to admit of little or no doubt. If, before the 
passage of this act, the liens of the judg- 
ments of the supreme and circuit courts ex- 
tended throughout the state, which, it is 
presumed, no one will controvert, it is clear 
that the restriction of the lien on the judg- 
ments of the circuit court, could impose no 
restriction on the judgments of the supreme 
court. If any thing were wanted to make 
this view conclusive, it is found in the act 
of 1S31. The twenty second section of this 
act, which was enacted to prevent frauds 
and perjuries, &c., provides that judgments 
in the circuit and supreme courts of this 
state, shall have the operation of, and be, 
liens &e., in the county within which such 
judgments may be rendered. This act has 
never received a construction by the supreme 
court of the state, nor is it important now to 
inquire whether the effect of it must be to 
limit the lien of the judgments of the su- 
preme court to the county of Marion, in 
which, only, its sessions are held. It is 
enough to luiow that the object of the act 
was, in some degree, to restrict the liens of 
the judgments of that court; and that such 
restriction was not imposed by the act of 
1824. It is true that in the act of 1831 the 



circuit court is named with the supreme 
court, but this was necessary, as the latter 
act changed somewhat the duty of the clerk 
who records the transcript. The ground 
may then be assumed, that, up to the year 
1831, the original judgments of the supreme 
court created, a lien throughout the state. 

By the act of congress of the 19th May, 
1828, it is provided, "that writs of execu- 
tion, and other final process issued on judg- 
ments and decrees, rendered in any of the 
courts of the United States, and the pro- 
ceedings thereupon, shall be the same, ex- 
cept their style, in each state, respectively,, 
as are now, and in the courts of such 
state." This act places the states that have 
been admitted into the Union since the ju- 
diciary act of 1789 [1 Stat 73], was passed, 
in regard to the proceedings of the courts 
of the IJnited States, in all respects, with 
the exception of Louisiana, on the same 
footing. As this fact has often been stated 
by the supreme court, it is unnecessary to ex- 
amine it. The act of 1828 adopts the laws 
of Indiana which existed at the time of Its 
passage, and not those which have been 
subsequently enacted on the same subject. 
Congress have not adopted the laws of any 
state, in regard to the practice of the courts 
of the United States, prospectively. The 
law of Indiana, in 1828, in regard to judg- 
ments and executions in the supreme court, 
is the law by which the present question 
must be decided. 

In the case of Taylor v. Thompson. 5 Pet. 
[30 U. S.] 367, the court say: "The fii-st 
point made by the plaintiff in error is, that, 
by the law of Maryland, which, it is ad- 
mitted, is the rule by which this point is ta 
be determined, a judgment is no lien on 
real estate before execution was issue^and 
levied." And in the case of Gonard v. At- 
lantic Ins. Co., 1 Pet [26 U. S.] 453, the 
court say, the judgments in the federal 
courts, within the district of New York, 
are liens upon real property in like manner 
as judgments of the state courts, and to 
the extent of the local jurisdiction of the 
court. And, so in evei*y other state, the 
judgments of the federal courts have the 
same lien, to the extent of its jurisdiction, 
as the judgments of the highest court of 
the state. The act of 1828 declares that 
the rules of proceeding, &c., shall be the 
same in the circuit courts of the United 
States as in the highest court of original 
and general jurisdiction of the state. The 
supreme court of Indiana is the highest 
court of the state, and its jurisdiction is co- 
extensive with the state. Prior to the act 
of 1831, a judgment of that court constituted 
a lien throughout the state, and as the ju- 
risdiction of the circuit court of the United 
States is also coextensive with the limits of 
the state, its judgments must create a lien 
to the same extent 

If, as contended, the liens of the judg- 
ments of this court be limited to the county 
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in -svliicli tliey are rendered, as in the in- 
ferior courts of the state, the judgments of 
this court have, in effect, no lien. The law 
of the state, which extends the lien of a 
judgment of the circuit court of the state 
to any county within which the record of 
such judgment shall he recorded, can have 
no application to this court. We have no 
right, under it, to require our judgments to 
be recorded by any clerk of the state court. 

The law of Indiana, regulating judgments 
and executions, as it stood in 1828, is the ; 
law of congress, by adoption. EfEect must ' 
be given to the provisions of this law, so ' 
far, at least, as they are adapted to the ' 
organization and powers of this court. If 
the rules of proceeding by the circuit courts 
of the state be followed by this court, ef- 
fect is given to them without reference 
to the limited jurisdiction of these courts. 
The limits of the state, in the exercise of 
the jurisdiction of this court, is as the lim- 
its of a county to the local court. The 
modes of judicial proceedings and rules of 
property are different in the different 
states; and, in adopting those rules, con- 
gress designed, as far as practicable, to 
give the same effect to them in the coui*ts 
of the Union as in the courts of the state. 
No other course of legislation could have 
been so well calculated ttf produce a harmo- 
nious action in the judicial departments of 
both governments. But if a state law, be- 
ing framed in reference to the limited ju- 
risdiction of the state courts, for this rea- 
son can not constitute a rule for the fed- 
eral courts, the legislation of congress, on 
the subject, has been in vain. Such has 
not been the view taken by the courts of 
the JQnited States. The law of the state 
regulates the proceedings of a sheriff on 
execution. He is to advertise the property, 
real or personal, &c.," but his duties are all 
limited to the county. The same rule gov- 
erns the marshal, and operates throughout 
the state. The principles of the state law 
are adopted, but the instruments which 
give effect to those principles are necessa- 
]-ily different, and they are made to operate 
throughout a more extended jurisdiction. 

But as it regards the main, and, indeed, 
the only question in this case, we have no 
need to resort to this course of induction. 
As has been stated, the judgment of the 
supreme court of this state, in 1828, oper- 
ated as a lien on the real estate of the judg- 
ment debtor throughout the state, and this 
is conclusive of the question. The same 
effect is given to the judgments of this 
court. In the case of Lessee of Sellers 
V. Corwin, 5 Ohio, 398, the supreme court, 
in a very elaborately considered case, de- 
cided that, under a law of that state giving 
judgment liens an effect the same as in 
this state, the judgment of the circuit court 
of the United States constituted a lien to 
the extent of its jurisdiction. No supposed 
inconvenience which arises under the laws of 



1828, in regard to judgment liens, and 
which have been remedied by the act of 
1831, can operate against this construction. 
In most of the states, it is believed, the 
judgments of the circuit court of the United 
States operate as a lien to the extent of its 
jurisdiction. If it shall be deemed impor- 
tant to have the records of the judgments 
of this court recorded in the county where 
the lands of the defendant are situated, it 
may be required by act of congress, or by a 
rule of this court, if the law of the state 
shall require the clerks to make such rec- 
ord. 
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SHREWSBURY v. The TWO FRIENDS. 

[Bee, 433.] i 

Admiralty Court, South Carolina. Jan., 1786. 

Maritime Libxs— Repairs— Possession. 

A shipearpenter has no lien for repairs, after 
the vessel is out of his possession, if the con- 
tract was made on land, and the owners reside 
in the place. See Clinton v. The Hannah [Case 
No. 2,898J. 
[Followed in Pritchard v. The Lady Horatio, 
Case No. 11,438. Cited in Levering v. Bank 
of Columbia, Id. 8,287. Approved in Ram- 
say V. AUegre, 12 Wheat. (25 U. S.) 619. 
Cited in Bains v. The James & Catherine, 
Case No. 756; The Draco, Id. 4,057; The 
Stephen Allen, Id. 13,361. Cited in dis- 
senting opinion in Jackson v. The MagnoHa. 
20 How. (61 U. S.) 333; Cunningham v. 
Hall, Case No. 3,^1.] 
[Cited in Re The Josephine, 39 N. Y. 26.] 

In admiralty. 

In this cause of Shrewsbury v. The Sloop 
Two Friends, the following appears to be a 
short state of the case: That the vessel, with 
an American register, is owned partly by a 
foreign merchant, but now resident here; 
and partly by a citizen of the state of Geor- 
gia, who resides there. That soon after her 
arrival in this port, the foreign part owner 
attached in the court of common pleas, the 
remaining property of the otha* in her, for 
a debt due to him by the said other part own- 
er. That a claim was set up against the moi- 
ety attached by a third person, who asserted 
that a sale thereof had previously been made 
to him; which contest is still pending in the 
court of common pleas. That after the at- 
tachment, and while the vessel continued iu 
the custody of the sheriff, (but by his permis- 
sion remaining in the possession of the plain- 
tiff in attachment,) Shrewsbui-y, a ship- 
wright, was employed to repair her. (And 
here there was a variety and contradiction 
in the evidence produced, whether Shrews- 
buiy was employed by the master, or the for- 
eign part owner; there being positive swear- 
ing to each.) That the vessel being removed 
out of Shrewsbury's dock, he applied to this 
court, for a warrant to arrest her, for the 
repairs; which warrant issued, and was ex- 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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•ecuted by the marshal, during the absence 
•of the sheriff." 

On the return of the wan-ant, a motion was 
made in behalf of the foreign part owner, 
that it be quashed; and the motion was sup- 
ported on the following grounds: 1st. That 
the vessel being in custody of the sheriff, 
was not within the jurisdiction of this coui't 
.2d. That the repairs beingmade on the yes- 
sel in port, and not while on a voyage, but 
l)y owner's order, and she being hypothecated 
neither by tlie master, nor owner, the vessel 
was not liable, but recourse must be had to 
•the owner. 

This motion was opposed in behalf of the 
.nctor, 1st, on the general principle, that for 
•all repairs made and necessaries supplied to 
:a vessel, she is liable; that an hypothecation 
is always implied whether executed in form 
or not: and that properly, only one moiety 
-could be said to be in the custody of the 
•sheriff; 2d, but that however the rule might 
be with regard to repairs and necessaries 
supplied at home, and in the port to which 
the vessel belongs; there is a difference when 
she is in a foreign port; that this is settled 
"by the resolutions of all the judges in Charles 
I. time, as reported in Cro. Car. 216, and that 
■Charleston is to all intents and purposes, a 
foreign port, both to the vessel and owners; 
that it would be hard, if it was otherwise; 
for as the owner was a foreigner, and per- 
liaps had no other property in this state, the 
shipwright might lose his debt, or not obtain 
siny security for it, if the vessel was qot lia- 
ble. 

To this last argument, it was replied, that 
the owner had offered any security to the 
shipwright, if he would wait the determina- 
tion of the suit in tlie common pleas, concern- 
ing the attached moiety; and that he had 
indeed reconducted the vessel into the ship- 
wright's own dock, where she now lay. 

DRAYTON, liistrict Judge. This being a 
sliort state of the case, and of the arguments 
■offered on both sides, the court is now to pro- 
nounce an opinion and decree upon the whole. 
The principal points to be considered and de- 
teiinined, I think, are the following: 1st. 
Whether a vessel is liable for all repairs and 
necessaries in general, at any time and in 
rany circumstances. Or, 2d. Wliether a dis- 
tinction is to be taken, and a difference made; 
4ind that she may be liable in particular cas- 
es, and not in others; and lastly, whether 
her being a foreign vessel, and owned by a 
foreign merchant, will make any difference 
in the general i-ule on such occasions. 

And with regard to the first and second 
points, I conceive the law to be clear and 
settled. The jurisdiction of this court ex- 
tending only to maritime causes, it cannot 
take cognizance of any transactions or eon- 
tracts which arise on land. And herein I 
<listinguish thus: Where a vessel is lying in 
port, and the owner is there present, all mat- 
iters and contracts, relative to her, must be 



supposed to be entered into by him on shore; 
and consequently to be infra corpus comita- 
tus; and redress and satisfaction, in case of 
any dispute on the occasion, must be sought 
in the courts of common law. But where a 
vessel is on a voyage, and by stress of 
weather, or other accident, puts into a port, 
the occasion happening at sea, and on her ar- 
rival in port no owner being present, to 
whose personal credit recourse may be had 
for necessaries, the master, ex necessitate 
rei, has a right to procure them on the se- 
curity of the vessel; and to obtain payment 
on that security, this is the proper and only 
court to apply to. This distinction is plainly 
laid down and taken notice of in all the cases, 
where this matter has been agitated. 

I will examine the several authorities which 
have been cited in the present case, for and 
against this opinion; and from them shew 
the reasons upon which I ground mine. 
Much stress has been laid by Mr. Read, on 
the resolutions of the judges as reported in 
Cro. Car. 216, in support of his argument. I 
shall make some observations on those reso- 
lutions. In the first place, it does not appear, 
that they were an adjudication on any par- 
ticular ease before the court. They seem 
merely gratis dicta; and this interpretation 
so favo arable to the extent of the admiralty 
jurisdiction, was made but a few yeai*s after 
the remarkable contest between the judges 
of that court and of the common law courts, 
which is mentioned in the 4th Institutes. 
The court of admii-alty at that time, claim- 
ing almost every thing; perhaps the other 
at first, thought it necessaiy to concede some- 
thing more than they had a legal right to. 
At least it proves that some doubts prevailed 
on the subject; and that the jurisdiction was 
either not well understood, or settled on one 
side. It is remarkable too, that these reso- 
lutions, which are inserted in tlie first edi- 
tions of Croke, do not appear in the later. 
I observed the edition Mr. Read quoted from 
is of 1637. Upon referring to mine, which is 
of 1669, I find them omitted. See Clinton v. 
The Hannah [Case No. 2,89S]. From whence 
there is a seeming implication, that upon 
better consideration, they were held not to 
be of authority; and were therefore omitted. 
This is confirmed by an adjudication in the 
same reign contradicting them. It is in 
Bridgeman's Case, Hob. 11. There, says the 
chief justice, "The admiralty court hath no 
power over any cause at land; for both by 
the nature of the court, and by the statute, 
it is to meddle with things arising upon the 
seas. But (he goes on) I was of opinion 
clearly, that the admiral law is reasonable, 
that if a ship be at sea, and take leak, or 
otherwise want victual or other necessaries, 
whereby either herself be in danger, or the 
voyage defeated, that in such a case of neces- 
sity, the master may impawn for money, or 
other things to relieve such extremities, by 
employing th6 money so; for he is the per- 
son trusted with the ship and voyage, and 
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therefore reasonably, may be thought to have 
that power, rather than see the whole lost. 
But in this case, the faults were, that nei- 
ther the contract, nor the impawning were 
said to be for any such cause, nor was the 
impawning said to be at sea." And lastly, 
the authority contended for under those reso- 
lutions is denied by all the subsequent, and 
late determinations on the subject. The first 
(Moll, de J. Mar. 333), though short, is ex- 
press to the point. In Justin's Case, 1 Salic. 
34 (but better reported 2 Ld. Kaym. 805), it 
is expressly laid down, "that as it did not 
appear the ship was on her voyage, when she 
was in disti-ess, and the contract made for 
the cable and anchor, the case was out of 
the admiralty jurisdiction." I shall have 
further occasion to refer to this case here- 
after. 

The nest in point of time is Watkinson v. 
Bernardiston, 2 P. Wms. 3G7. There it was 
likewise determined, "If a ship is in the 
Thames, and money is laid out for repairs, 
&e. it is no charge on the ship; but the per- 
son employed must resort to the owner. But 
if at sea, (i. e. if on a voyage) and no con- 
tract can be made with the owner, the mas- 
ter, ex necessitate rei, may hypothecate the 
ship for repairs." Here the distinction is ful- 
ly expressed; the circumstances fixed, and 
the reason explained: "On a voyage;" and 
because the "owner is not present." Of 
course the inference is, that if she is not on 
a voyage, and if the owner is present, there 
is no such claim on the ship, nor any such 
power in the master. The master's power 
arises only in the absence of the owner, as 
his substitute and representative; and even 
in the owner's absence, he is not empowered 
on all occasions to make the ship or owner 
liable. "For if he takes up money to mend 
or victual the ship, when thei'e is no occasion, 
he only is liable. And it is but reasonable, 
that the person advancing the money should 
take care, that he lends it upon such an oc- 
casion, as that the master's act shall bind 
the owner." These are JloUoy's words, as 
cited in Coop. 638, which was quoted by Mr. 
Read. It shews that the supplier of neces- 
saries, or carpenter who repairs, runs some 
risque; that he ought to act cautiously, and 
particularly when the owner is present. For 
in the last case, I conceive the master can- 
not hypothecate the vessel; and if he did, 
that such hypothecation would be void, and 
not binding on the vessel. But neither does 
that case, nor the other in Doug. 97, quoted 
by Mr. Bead, contradict this opinion. In the 
first Lord Mansfield says, "Whosoever sup- 
plies a ship, has a treble security; the mas- 
ter, the ship, and the owner." True he has 
so: he has the security of the ship in all 
cases, by lien, while she continues in his pos- 
session; and in particular eases, where she 
is properly hypothecated, whether in his pos- 
session or not. He has besides, the personal 
security of the master, or owner, in either 
case. I deny neither position. In the sec- 



ond (Dottg. 97) Ms lordship says positively 
and expressly, "Work done in England on a 
ship, is on the personal credit of the employ- 
er; but in foreign ports, the master may hy- 
pothecate." That is, he may hypothecate un- 
der the circumstances, and for the reason 
mentioned in 2 P. Wms. 367,: "Because the- 
ship is on a voyage, and the owner is not 
present." This distinction is continued 
through all the cases. And with regard eveu 
to a lien. Lord Mansfield speaks only hy- 
pothetically; if- there was any lien, it was in 
the carpenter. And the general practice of 
shipwrights, as mentioned in the same case, 
seems to shew, that they looked more to tlie 
employer, than to the ship for secmity. 
However, it is, I confess, my opinion, that 
the shipwright has a lien on the vessel, sa 
long as she is in his possession. But the lien 
extends no farther than as a security; and 
does not give him power to sell, nor this court 
to order it. And herein consists the differ- 
ence between a lien and hypothecation. 

I come now to the last point, whether this 
being a foreign vessel and owned by foreign 
merchants, makes any difference in the gen- 
eral rule laid down? I cannot allow, that 
this question is applicable to the present 
case. How is either this vessel or this port 
foreign, when the vessel is registered as 
American, when she is owned partly by a 
citizen of the United States, and partly by 
a merchant who, though not a citizen, is en- 
gaged in a commercial connexion here; and 
is at present settled here? This is now his 
home; and Charleston harbour in the pres- 
ent case is quasi the xivev Thames, in those 
reported in the English books. But admit- 
ting Uie objection in its fullest force, I da 
not find that the law has made any differ- 
ence on the occasion. On the contrary, there 
is a case directly In point, which settles it. 
It is that of Justin's Case, before quoted. 
There the ship belonged to Norway; her 
owners were foreigners, and 'London to both 
was a foreign port. There likewise were 
urged the same reasons, as at present, to make 
the vessel liable. "The defendant would be 
without a remedy, if a prohibition should be 
gmnted. Because, the master of the ship 
with whom he contracted, was dead, and the 
part owners were foreigners." But the court 
said there, as I do here, "Because it does not 
appear that the ship was on her voyage, 
when she wanted the anchor and contiucted 
for it, it is a contract made with the master 
on land; and is the common case." 

It appears that the sloop Two Friends was 
not on a voyage; that she was lying here in 
port under the care and direction of her own- 
er; that that owner was on the spot, and set- 
tled in business here. The contract therefore 
was made on the land infra corpus comitatus, 
and is not within the jurisdiction of this 
court. And the hardship in the present case 
is much less than in the other; for the own- 
er is not only willing but able to give se- 
curity; and -has indeed restored the vessel to 
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■the possession of the sMpwright The chief 
and only hardship is his being saddled with 
costs; which it is said, he has been led to.in- 
■cur, from the former practice, and past de- 
crees of this conit in similar cases. I should 
he sony, if there were any just ground of 
■complaint against courts of justice. But I 
apprehend the cause of this complaint is not 
to he imputed to the court. A different de- 
cree may have heen pronounced here; but 
then I suppose it must have been, when the 
objection has not been taken; and the court 
■can have no other than the judicial knowl- 
■edge of anj"- case before them. In the only 
■case where this exception has been taken 
since I sat on this bench, I gave the same de- 
•cision as I shall now. 

On the whole, after maturely considering 
and weighing all the circumstances of the 
fact, and the authorities of law in this case, 
I do adjudge, pronounce and decree, that the 
warrant issued by this court, against the 
■sloop Two Friends, be quashed; that the ves- 
«el be discharged from the custody of the 
marshal, and that the actor do pay the costs 
■of suit. 



SHRIEVE (OSBORNE v.). See Case No. 10,- 
598. 

SHRIVEB (SMITH v.). See Case No. 13,- 
108. 



Case ISTo- 1S,8S0. 

SHRYOGK et al. v. BASHORE. 

[By the court of common pleas of Franklin 
•county, Pennsylvania, Rowe, P. X] 
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Case JSTo. 1S,831. 

In re SHUEY. 

[9 N. B. R. 526: i 6 Chi. Leg. News', 248.] 

District Court, D. Minnesota. April, 1874. 

3ANKRUPTcr— PnoPEiiTr IN Hands op Sheriff — 
Assignee. 
The United States district court has no au- 
thority to order property to be taken out of the 
bands of the sheriEE who holds the same by vir- 
■tue of an execution issued upon a judgment ob- 
tained in a state court, and the lien under the 
■execution is prima facie valid. Therefore, un- 
lil the writ is set aside on account of fraud, or 
for the reason that it is in violation of the 
bankrupt law, the assignee has no right to im- 
mediate possession of any of the property seized 
before the judgment is "satisfied. 

A creditor of the bankrupt obtained a judg- 
tnent against him in the state district court 
before banknaptcy proceedings were commen- 
■ced, and the sheriff has made a levy, by vir- 
tue of an execution, upon sufficient property 
to satisfy it. A temporary injunction was 

1 [Reprinted from 9 N. B. R. 526, by permis- 
sion,] 



granted by the coiirt, enjoining the sheriff 
from selling under the execution, upon the 
petition of an unsecured creditor, w^ho asks 
that the sheriff be ordered to deliver the 
property in his possession to the assignee in 
bankruptcy when chosen. A motion is now 
made by [W. H. Shuey] the judgment cred- 
itor to dissolve the injunction, and upon a full 
argument and due consideration the following 
is the opinion of the court. 

E. 0. Palmer, for motion. 

Geo. L. Otis and Harvey Officer, contra. 

NELSON, District Judge. I have no au- 
thority to order the property to be taken out 
of the hands of the sheriff. The lien under 
the execution is prima facie valid. " The writ 
was rightfully issued, and until set aside on 
account of fraud, or for the reason that it is 
in violation of the bankrupt law [of 1867 (H 
Stat 517)], the assignee in bankruptcy has no 
right to immediate possession of any of the 
property seized, before the judgment is satis- 
fied. The creditor upon whose petition the 
injunction was granted, charges that the 
judgment, upon which the execution is- 
sued, was obtained through the procurement 
of the bankrupt, who desired to prefer the 
judgment creditor. If, when properly pre- 
sented, such allegation should be sustained by 
the court, the lien would be^dedared null and 
void; until that occurs, however, I can not 
destroy it. The creditors, at their first meet- 
ing, this day, have authorized the assignee to 
contest the validity of the judgment lien, and 
for that pui-pose to file a bill in equity im- 
mediately. I shall therefore continue the in- 
junction for the present, tmless the judgment 
creditor will consent that, on the sale of the 
property, the proceeds may be deposited in 
this court by the sheriff, less the amount of 
his fees, to remain subject to the lien of the 
judgment creditor, and to be paid over to him 
if in the suit to be commenced by the as- 
signee the court shall determine the claim or 
lien valid and legal. Should he consent to 
such an arrangement or disposition of the pro- 
ceeds of the property seized, the clerk, on fil- 
ing such a stipidation, will enter an order 
modifying the injunction so as to peimit the 
sheriff to sell at the time adveitised. If the 
litigation is protracted, an order will be en- 
tered that the fund be invested for the benefit 
of the successful party or parties. 



Case No. 12,8SS. 

SHUFFLETON v. NELSON. 

[2 Sawy. 540.] i 

Circuit Court, D. Oregon. Feb. 10, 1874. 

Adveuse Possession — Borden of Proof — Color 
OF Title — Tacking — Oregon Donation Act. 

1. Twenty years continuous adverse posses- 
sion of real property is a bar to an action by the 

1 [Reported by L. S. B. Sawyer, Esq., and 
here rej)rinted by permission.] 
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owner to recover the possession; but the bur- 
den of proof is upon the party alleging such a 
possession. 

2. Wliether an adverse possession is proven 
in a particular case is a question of fact for the 
jury, under the instructions of the court, as to 
what constitutes adverse possession. 

3. The possession of the occupant of a lot in 
Coffin's addition to Portland was not adverse 
to the title of Coflfin prior to the passage of the 
donation act, because the legal title of the lat- 
ter did not accrue until that time. 

4. The purchaser of a lot in the addition afore- 
said from Coffin and Lownsdale, by a quit-claim 
deed of June 25, 1850, with a covenant to con- 
vey the legal title to said purchaser when the 
same should be acquired from the United States, 
did not hold tne same in subordination to said 
Coffin's title unaer the donation act after the 
passage of the same, but the conditions of said 
sale being performed, so far as said purchaser 
was concerned, thereafter his possession might 
become adverse to said Coffin's, and in the ab- 
sence of proof to the contrary, should be pre- 
sumed to be so. 

5. An adverse possession to be a bar to an 
action to recover the oossession by the owner of 
the legal title must be continuous for twenty 
years: and several successive but unconnect- 
ed disseizins or adverse possessions, though 
amounting in the aggregate to twenty years, 
cannot be tacked together to make such a con- 
tinuous possession. 

6. Where there are several successive adverse 
occupants of real property, the last one may 
tack the possession of his predecessors to his, so 
as to make a continuous adverse possession for 
twenfy years, provided there is a privity of pos- 
session between such occupants; and in case 
of an actual adverse possession, such privity 
arises from a parol bargain and sale of the pos- 
session of the premises, followed by delivery 
thereof, as well as by a formal conveyance from 
one occupant to the other. 

[Cited in Sherin v. Brackett, 36 Minn. 154, 
30 N. W. 552; Vance v. Wood (Or.) 29 Pac. 
75.] 

7. Color of title or entry under a formal deed 
is only a necessary element of adverse posses- 
sion, where such possession as to part of the 
premises claimed is merely constructive and not 
actual. 

This action was commenced October 27, 
1871, to recover the possession of lot one, in 
block one hundred and eighteen, in the city 
of Portland, and was tried before a jury, up- 
on the defense that neither the plaintifC [H. 
A. Shuffleton], Ms ancestor, predecessor or 
grantor was seised or possessed of the prem- 
ises in question, within twenty years before 
the commencement of this action. Code Or. 
141. The plaintiff duly deraigned title from 
Stephen Coffin, the donee of a tract including 
the premises, under the donation act of Sep- 
tember 27, 1850, by virtue of a settlement 
commenced before that date. The defendant 
[Robert Nelson] gave evidence tending to 
prove that Chapman purchased the premises 
of Coffin and Lownsdale on June 25, 1850; 
that in 1851 Chapman sold to Caruthers, who 
occupied until 1853, when the latter sold to 
Kellogg; that Kellogg fenced and occupied 
until 1862, when he sold to the defendant, 
who improved and occupied the same down 
to the commencement of the action. To prove 
these successive sales and ti-ansfers of the pos- 



session of the lot, the defendant gave in evi- 
dence certain writings purporting to be the 
deeds of the several vendors to their vendees, 
which were not executed so as to entitle them 
to the force and effect of deeds. The defend- 
ant also gave oral evidence tending to prove- 
the sale from Chapman to Camthers, and 
from the latter to Kellogg; and also the sale 
from Kellogg to the defendant in 1862; and 
that at each of such alleged sales the pur- 
chaser obtained the possession of the lot from 
the prior occupant for a valuable considera- 
tion, with the intent to thereby acquire what- 
ever I'ight such occupant had in or to tlK>- 
premises, and so occupied it. Coffin, the do- 
nee, testified that he was in the possession of 
the donation claim of two hundred and forty 
acres, w^hich includes this lot from August, 
1850, to the date of the patent to him in 18G1, 
but was not in the actual possession of this, 
lot from the time of the sale to Chapman — 
June 25, 1850. 

John W. Whalley, for plaintiff. 
Walter W. Thayer, for defendant. 

DEADY, District Judge "(charging jury). 
Gentlemen of the Jury: It is admitted that 
the legal title to the premises in controversy 
is in the plaintiff. Stephen Coffin, the donee 
of the United States, was seized in fee of his 
donation claim, inclusive of this lot, under 
the donation act of September 27, 1850, from 
the date thereof— his settlement having been 
in fact commenced before that date— and the 
plaintiff shows a good paper title under him. 

The defense is, that, notwithstanding the 
plaintiff and those under whom he claims 
have had the legal title since September 27, 
1850, yet the plaintiff is barred of his right 
of entiy, and therefore cannot maintain this 
action, because neither he nor they have been 
seized or possessed of the premises within 
the twenty years next before the commence- 
ment of this action— October 27, 1871. In 
other words, the defendant maintains that he 
and those in priority with him have been in 
the adverse possession of the "premises for a 
perio*! of twenty years prior to the commence- 
ment of this action. 

The possession of the defendant and those 
in privity with him to constitute a bar to the 
plaintiff's right of entry must have been ac- 
tual, exclusive, notorious and adverse, or hos- 
tile to the title of Coffin, or, in other words, 
it must have been continuously held during the 
period of twenty years with a manifest intent 
to claim the land occupied as against Coffin, 
and those claiming under him. 2 Washb. 
Real Prop. p. 489. 

The burden of proof to show the possession 
to be adverse is upon the partj' who alleges 
it— the defendant. Whether or not the proof 
shows an adverse possession in this case is a 
question for you to determine, under the in- 
structions of the court as to what constittites 
such a possession. 2 Washb. Real Prop. p. 
490. 

The possession of Chapman prior- to Sei>- 
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tember 27, 1850, was not adverse to the plain- 
tiEE's title, because tlie legal title of his gran- 
tor, Coffin, did not aecnie until that time. 
The statute of limitations did not commence 
to run against Coffin until the legal title had 
passed to him from the United States, by vir- 
tue of his settlement under the donation act. 
Doswell V. De La Lanza, 20 How. [61 U. S.] 
32; Gibson v. Ghoteau, 13 Wall. [SO XJ. S.] 
99. Xeither did Chapman hold the posses- 
sion of the lot in subordination to any right 
or ti^e in Coffin prior or subsequent to the 
passage of the donation act, by reason of his 
entering under the deed to him from Coffin 
and Lownsdale, of June 25, ISoO. Under 
that deed Chapman took the possession of the 
lot with a covenant upon the part of Coffin 
and Lownsdale to convey to him the legal 
title when thej'' or either of them obtained it 
from the United States. The conditions of 
the sale were performed so far as Chapman 
was concerned, and from September 27, 1830, 
he was entitled in equity to a conveyance of 
the legal title from Coffin. Thereafter his 
possession might become adverse to that of 
Coffin's, and in the absence of any proof to 
the contrary, should be presumed to be so. 
Stark V. Starr [Case No. 13,307]. 

It is not seriously questioned, upon this 
view of the law, but that the defendant has 
been in the adverse possession of the premises 
since the date of his entry in 1862, and that 
Kellogg, Caruthers and Chapman were also 
in such possession during the several periods 
of their occupancy, since September 27, 1850; 
but the plaintiff insists that there is no privity 
of possession shown between the defendant 
and these parties, so as to make twenty years 
of continuous adverse possession in favor of 
the defendant. 

Upon this point the law is, that the adverse 
possession of the defendant, to constitute a 
bar to the plaintifE's right, must be contin- 
uous. Several successive but unconnected 
disseizins or adverse possessions, though 
amounting in the aggregate to twenty years, 
cannot be tacked together to make a contin- 
uous possession for that period in favor of 
the last occupant. For instance, if A. enters 
upon the land of another and holds it ad- 
versely to him for ten years, and then aban- 
dons or* disposes of his possession in some 
way, and thereupon B. enters upon the same 
premises and holds them adversely to the 
owner for another period of ten years, but 
without any privity of conti-act or estate with 
A., and as a stranger to him, he cannot tack 
A.'s possession to his, and thereby make a 
continuous adverse possession in himself for 
twenty years. In such case B. does not en- 
ter under A,, or obtain his possession; and as 
soon as A. quits the possession, the tiiie own- 
er, in virtue of his legal title, is again in- 
stantly seized or possessed of the premises 
by operation of law, and thereby the con- 
tinuity of the possession between the ad- 
verse claimants Is broken, or rather is pre- 
vented. 



To establish this privity of possession, it is 
admitted on all hands that the later occupant 
must enter under the prior one— must obtain 
his possession either by purchase or descent. 
Aug. Lim. § 413; 2 Washb. Keal Prop. 489^ 
493, and cases there cited. 

In this case the defendant claims that the 
proof shows that the possession has passed 
by bargain and sale and delivery, regularly 
from Coffin and Lownsdale to Chapman, from 
Chapman to Caruthers, from Carathers to 
Kellogg, and from Kellogg to the defendant. 

As a matter of law this proposition is de- 
nied by the plaintiff, because, as he main- 
tains, this possession could only have passed 
from one of these parties to the other by the 
force and operation of duly executed deeds,, 
valid upon their face, which, if the seveml 
grantors therein had had the legal title to the 
premises, would have been sufficient to pass' 
such title to their grantees; it being admitted 
that no such deeds are shown. 

In the books, it is often said, that to enable 
an occupant to tack the possession of a priox- 
occupant to his, for the purpose of making out 
the statutory period of limitation, such occu- 
pants must have held under color of title, and 
there must be a privity in deed between them. 

I think these expressions refer to and grow 
out of the doctrine of what is called construct- 
ive adverse possession; as where one enters 
under a deed, valid upon its face, for a tract 
of one hundred acres, but only actually oc- 
cupies five acres of such tract, his claim of 
possession is referred for extent to the limits 
in his deed, and he is held to be constructively 
in the adverse possession of the whole tract. 
Simpson t. Downing, 23 Wend. 320; Hum- 
bert V. Trinity Church, 24 Wend. 611. 

But here the premises in conti'oversy are a 
town lot only fifty by one hundred feet in 
size. Under the circumstances there Is no 
room for the doctiine of constmctive posses- 
sion. The occupants since the sale to Chap- 
man have been in the actual possession of the 
whole lot, or no paxt of it. 

Where the possession is actual it may com- 
mence in parol without deed or any writing, 
and I am of the opinion, both upon reason 
and authority, that it may be transfeixed or 
pass from one occupant to another by a parol 
bargain and sale, accompanied by delivery. 
All the law requires is continuity of posses- 
sion, where it is actual. Brandt v. Ogden„ 
1 Johns. 158; Doe v. Campbell, 10 Johns. 
477; 2 Hil. Real Prop. 172; Ang. Lim. §413, 
note 2; Moore v. Moore, 8 Shep. [21 Me.] 
350. 

If, then, you are satisfied from the evidence 
that the defendant entered into possession of 
the premises under Kellogg, by virtue of a 
sale and deliveiy of the possession to him by 
Kellogg or his authorized agent, by deed, 
writing or parol, and that Kellogg entered un- 
der Cai-uthers and Canithers under Chapman 
in like manner; and also that the defendant 
and said Kellogg, Carathers and Chapman, or 
the defendant and said Kellogg and Caruth- 
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ers, have, taken together, held the actual pos- 
session of the premises, according to the sit- 
uation of the property and the purpose for 
which the same was intended and could be 
conveniently used, adverse to Coffin's title, 
for a period of twenty years prior to Octoher 
27, 1871, Tour verdict should be for defend- 
ant; otherwise, for the plaintiff. 

The jury foimd that the plaintiff was not 
entitled to the possession of the premises. 



Case No. 12,823. 

SEnorORD T. CAIN et al. 

II Abb. U. S. 302; i 16 Pittsb. Leg. J. 194; 2 

Am. Law T. Rep. V. S. Cts. 187; 3 West. 

Jur. 294; 1 Leg. ^az. 154.] 

District Court, N. D. Georgia. Sept. 14, 1869. 

CouiiTS— Proceedings in Law and Equity— Jukis- 
DicTios — Vacating Judgment. 

1. The commingling of law and equity' in the 
same proceeding, which is allowed in the state 
courts of Georgia, is unknown in the national 
courts held within that state. These sit dis- 
tinctly as courts of law, or as courts of equity. 

2. In modern practice the courts incline to 
allow a question of regularity in the proceed- 
ings in a cause to be raised and determined up- 
on a motion in the cause, instead of requiring 
the party aggrieved to sue out a writ. 

3. A circuit or district court has no jurisdic- 
tion to entertain an action brought by an in- 
dorsee of a promissory note where both the mak- 
er and the payee and indorser are citizens of the 
same state. As the payee could not have sued 
the maker, his assignee or indorsee cannot do 
so, under section 11 of the judiciary act of Sep- 
tember 24, 1789 [1 Stat. 78]. So held, notwith- 
standing the note was not negotiable in terms. 

[Cited in Re College Street, 11 R. I. 475.] 

4. A judgment and subsequent proceedings, 
had in a circuit or district court, which are void 
for want of jurisdiction, may be vacated upon 
motion in the same court, notwithstanding the 
expiration of the term at which the judgment 
was rendered. 

[Cited in Woffenden v. "Woffenden (Ariz.) 25 
Pac. 668. Cited in brief in Jackson v. 
Hulse, 6 Mackey, 553.] 

Motion to vacate a judgment and subse- 
<3uent proceedings. 

Mr. Hopkins, for the motion, cited [Gibson 
T. Chew] 16 Pet. [41 XI. S.] 315; [Promgoole 
T. Farmers' & Merchants' Bank of Mississip- 
pi] 2 How. [43 U. S.] 241; [Phillips v Pres- 
ton] 5 How. [46 U. S.] 290, 291; - [Connolly v. 
Taylor] 2 Pet [27 U. S.] 556; 3 Bac. Abr. 
tit "Error"; 12 Johns. 434; 14 Johns. 425; 
[Harris v. Hardeman] 14 How. [55 U. S.] 342; 
[Shriver v. Lynn] 2 How. [43 U. S.] 58; [Car- 
ter v. Bennett] 15 How. [56 U. S.] 356; [Har- 
ris V. Hardeman] 14 How, [55 U. S.] 345, 346; 
[Ex parte Crenshaw] 15 Pet [40 U. S.] 119. 

Mr. Weil, and Lochrane & Clark, in opposi- 
tion, cited Popino v. McAllister [Case No. 
11,277]; [Young v. Bryan] 6 Wheat [19 U. 
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g.] 146; [Evans v. Gee] 11 Pet. [36 U. S.] SO; 
Chit. BiUs. 

ERSKINE, District Judge. Elkanah Shu- 
ford, a citizen of the state of Alabama, brought 
assumpsit in this court against William C. 
Cain, as maker of a non-negotiable promis- 
sory note, and Joseph L. Grisham, as indorser 
of the same. The following is a copy of the 
note: "On or before the first day of Januaiy, 
1863, I promise to pay J. L. Grisham the sum 
of seven hundred dollars, for value received 
of him, with interest from twelve mouths, 
this 12th October, 1860. W. C. Cain." The 
note was indorsed in blank by the payee, J. 
L. Grisham. 

The wi'it was returnable at the March term. 
1868. Service was acknowledged by defend- 
ants, but neither appeared. At the same 
term, judgment by default was taken, a ver- 
dict rendered and judgment final entered, 
upon which execution issued and was levied 
by one Dickson, a deputy marshal, on land as 
the property of Grisham. 

Thus the matter stood until after the Sep- 
tember term, 1868, when Grisham filed a bill, 
on the chancery side of this court, against 
Shuford and Dickson, to set aside the judg- 
ment, &c.; because, as alleged, the court had 
no jurisdiction of the subject matter of the 
action, both maker and indorser being citizens 
of Georgia when the note was made, and at 
tlie commencement of the action; that Gris- 
ham indorsed the note to one Gait, in part 
payment for a family of slaves purdiased by 
him of Gait; and that he, Grisham, when 
the suit was brought, had, and still has, a 
good defense to the note, but being sick dur- 
ing the term, he was unable to make the de- 
fense. On these grounds,--and on others un- 
necessary to mention here,— he prayed that 
the sale of the land be enjoined. A hearing 
on the bill alone was had at chambers. The 
injunction was denied; but the> sale of the 
property was postponed, and time granted 
to defendants to demur, plead, or ans^ver by 
the first day of the ensuing term, when the 
cause could be fully argued. Whereupon, 
counsel for Grisham asked for, and (no ob- 
jection being inteiposed by defendants) ob- 
tained leave to file a motion on the common 
law side of the court— as ancillary to* the bill, 
or in lieu of it. The motion was filed. It 
prayed, like the bill, that the judgment be 
annulled, and the fieri facias set aside, for 
reasons similar to those contained in the bill. 
Defendants filed no defense to either bill or 
motion. But (complainant making no objec- 
tion) they were allowed to contend against 
the bill and motion, to the same extent as 
would have been pi-oper had a demurrer been 
filed. In argument, they insisted that the 
former contained no equity, and the latter 
no law; at least, neither equity nor law 
which could avail the complainant at that 
late day— he being barred of any supposed 
rights by his own laches; and further, that 
the court had no power to enjoin the judg- 
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ment, or to annul it, after the end of the term 
at which it -was obtained. It was contended 
that the hill and motion are one proceeding; 
or, if distinct and separate proceedings, both 
must be rejected as inapplicable remedies, 
or, if not so, as coming too late. 

1 am relieved from passing upon some of 
the propositions advanced and discussed, as 
Mr. HopMns, counsel for Grisham, elected to 
submit his ease on the common law motion 
alone. Had he relied on both bill and motion, 
some embarrassment might have arisen, for 
the question would have presented itself, 
whether a party, in asldng an adjudication in 
a United States court, could blend a proceed- 
ing which is properly cognizable in a court 
of equity with one properly cognizable in a 
court of law. 

The -United States courts are courts of law 
and equity. And it is the duty of the judge 
to see that the course of the court,— whether 
it be the court of chancery, of admiralty, or 
of common law,— is not invaded or altered. 
He must take care to preserve it. Const art. 
3, § 2; Bennett v. Butterworth, 11 How. [52 
U. S.] 66D. 

In the courts of many of the states,— Geor- 
gia, for example,— law and equity are, in a 
greater or less degree, blended. This com- 
mingling is unknown in the national courts. 
These, as courts of law, entertain suits in 
which legal rights are to be ascertained and 
determined in contradistinction to equitable 
rights. As courts of equity, they entertain 
suits in which relief is sought according to 
the principles, and, in general, the practice 
of the equity jurisdiction as established in 
English jurisprudence. Parsons v. Bedford, 
3 Pet. [28 U. S.] 447; Robinson v. Campbell, 

3 Wheat. [16 U. S.] 212; U. S. v. Howhlnd, 

4 "Wheat [17 U. S.] 108; Pennsylvania v. 
"Wheeling Bridge Co., 13 How. [54 U. S.] 519. 

It was insisted, on the part of Shuford, 
that no relief could be given, in this partic- 
ular case, upon a mere motion. But counsel 
did not name what he deemed a proper rem- 
edy, though he seemed to indicate that a suit 
of audita querela or scire facias, or a writ 
of error coram vobis, might possibly answer. 
The court will, however, leave the matter 
as it stands, and assume that a proceeding 
by motion is a suitable and also a not un- 
usual remedy. This mode of investigating 
questions which are in their general features 
like these now under consideration, has, in 
modem days, been countenauced and adopt- 
ed by the courts, by reason of being less ex- 
pensive, and more simple and expeditious 
than those cumbrous and technically toil- 
some remedies just named. Staniford v. 
Barry, 1 Aiken, 321; Smock v. Dade, 5 Band. 
rVa.] 639; Gordon v. Frasier, 2 Wash, (va.) 
130; [Langworth v. Screeven, 2 HiU (S. 0.)- 
298]; 2 Johnson v. Harvey, 4 Mass. 483; Ba- 
ker V. Judges of Ulster, 4 Johns. 191; Craw- 
ford V. Williams, 1 Swan, 341, and cases 

2 [From 3 West Jur. 294. 
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there cited; Ledgerwood v. Pickett [Case No. 
8,175]; s. c, 7 Pet [32 U. S.] 144; Wood v. 
Luse [Case No. 17,950J; Harris v. Hardeman, 
14 How. [55 U. S.] 334. 

A rule is, that the same court which pro- 
nounced and entered up a final judgment 
cannot, at a subsequent term, vacate it for 
errors in law; this is the doctrine of the com- 
mon law, and also of the supreme court of 
the United States. Some of the exceptions 
to the rule are, where the judgment was ir- 
regular, or where no notice had been served 
upon the defendant, or for fraud, or mis- 
prision of the clerk. But none of these faults 
are relied on by Grisham, in the proceedings 
instituted by him to set aside and annul this 
judgment He asks for relief because, as he 
avers, this court had no jurisdiction of the 
subject matter of the cause; indeed, that 
cognizance of it was positively inhibited by 
section 11 of the judiciary act of September 
24, 1789. This objection is, I apprehend, the 
main, if not really the only, question for de- 
termination. 

It is admitted by the pleadings, and was 
not disputed in the argument that the note 
was made in Georgia; that Cain, the maker, 
and Grisham, the payee and indorser, were 
then citizens of Georgia, and so continued to 
be, and were citizens of, and residing in this 
state, at the commencement of the action. 
Also, that Grisham, when the Interlocutory 
and final judgments were obtained, had, and 
still has, a good defense against the note; 
but, by reason of his sickness, he could not 
make his defense. Upon what matters of 
law or fact these additional objections to the 
validity of the judgment were based, was not 
brought to the notice of the court. Nor, in- 
deed, was it necessary to present them. 

It was argued by the learned counsel for 
Shuford that this being a non-negotiable note, 
it was not within the prohibition contained 
in section 11 of the judiciary act This po- 
sition is, I think, untenable. The section 
does not confine the jurisdiction to negotia- 
ble paper. 

If Grisham, the payee of this note, had in- 
dorsed it to A., a citizen of another state, A. 
could bring an action against Grisham to re- 
cover its contents; for the indorsement of a 
non-negotiable note by the payee, ordinarily 
creates, as between him and the immediate 
indorsee, the same liabilities and obligations 
as are incurred by. the indorsement of a ne- 
gotiable note. But no action at law could be 
sustained by A. against Cain, the maker, 
without using the name of the payee, unless 
there was an express promise by the maker 
to pay A. Story, Prom. Notes, § 128, and 
note 4; Burmester v. Hogarth, 11 Mees. & 
W. 97; Matlack v. Hendrickson, 1 Green 
[13 N. J. Law] 263; Gibson v. Cooke, 20 
Pick. 15; see 2 Pars. Notes & B. 44. 

In Young v. Bryan, 6 Wheat [19 U. S.] 146, 
it was held by the supreme court of the Unit- 
ed States that a circuit court has jurisdic- 
tion of a suit brought by the indorsee ot a' 
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promissory note, who was a citizen of one 
state, against the indorser, who was a citi- 
zen of a different state, whether a suit could 
be brought in that court by the indorsee 
against the maker or not. See, also, Evans 
V. Gee, 11 Pet. [36 U. S.] 80. 

Now, if Shuford be the immediate indorsee 
of Grisham, the payee (and of this presently), 
he could, as just remarked, have instituted a 
suit in this court against the payee, but not 
against the maker. And even if the cause 
of action were a promissory note payable to 
order, the indorsee could not bring a suit 
here against Grisham and Cain, payee and 
maker, because his assignor, Grisham, could 
never have sustained an action in this court 
against Cain,— Cain and Grisham being citi- 
zens of Georgia, atontalet v. Murray, 4 
Craneh [S U. S.] 4G; Coffee v. Planters' Bank 
of Tennessee, 13 How. [54 U. S.] 183. 

It was stated in the proceedings of file, that 
Grisham indorsed the note thus: "J. L. Gris- 
ham,"— to one Gait, and delivered it to him. 
If this be so, and the allegation was not de- 
nied or questioned,— the note being payable to 
a particular person only,— there has never 
been any privity in law between the subse- 
quent holder, Shuford, and Grisham, the 
payee and indorser, or between the former 
and Cain, the maker. Consequently, Shu- 
ford could not bring a suit at law in his own 
name against Grisham and Cain, or against 
either of them. Story, Prom. Notes, §§ 128, 
129. 

Section 2732 of the Code of Georgia (1st 
Ed.) provides that the maker and indorser 
of a note may be sued in the same action. 
This mode of proceeding was adopted in the 
ease at bar. The declaration contains one 
count Independently of this provision in 
the Code, no sucli joint action is maintaina- 
ble under the well established rules of plead- 
ing; because the liabilities of the maker of 
a promissory note and an indorser are dis- 
tinct and iudependent— the one being primai-y 
and immediate, the other secondary and col- 
lateral—and they cannot in a national court 
be sued jointly, but must be proceeded 
against in separate actions. 

In Keai-y v, Farmei*s' & Merchants' Bank 
of Memphis, 16 Pet. [41 U. S.] 89, 94, Mr. 
Justice Story, in giving the opinion of the 
court, said that it is not "competent for any 
state legislature to regulate the forms of 
suits or modes of proceeding or pleadings in 
the courts of the United States; but the sole 
authority for this purpose belongs to the 
congress of the United States." 

The circuit and district courts of the Unit- 
ed States are courts of limited, but not in- 
ferior jurisdiction, and they cannot exercise 
any jurisdiction which is not expressly, or by 
necessary implication conferred. But where 
they do possess jurisdiction they have a right 
to decide every question which occurs in the 
cause; and whether their decisions be cor- 
rect or otherwise, their judgments are con- 
clusive between parties and privies until re- 



versed on error. If, however, they are with- 
out authority, their judgments are absolute- 
ly null, and form no bar to a recovery which 
may be sought, even prior to a reversal in 
opposition to them. This is the distinction 
between judgments which are voidable and 
those which are void. Shriver v. Lynn, 2 
How. [43 U. S.] 43; Harris v. Hardeman, 14 
How. [55 U. S.] 334; Carter v. Bennett, 15 
How. [56 U. S.] 354; Atkinson v. Purdy [Case 
No. 616]. 

As has been already observed, Cain, the 
maker of the note, and Grisham, the payee, 
both being citizens of Georgia, the latter 
could not bring a suit in this court to re- 
cover tlie contents of the note against the 
former; for, by a provision in section 11 of 
the judiciary act, the jurisdiction is con- 
fined to cases in which "the suit is between 
a citizen of the state where the suit is 
brought, and a citizen of another state." 
Nor could any assignee or indorsee of Grish- 
am sustain a suit here against the maker, 
in the face of the following prohibition in 
section 11: "Nor shall any disti-ict or cir- 
cuit court have cognizance of any suit to re- 
cover the contents of any promissory note or 
other chose in action in favor of an assignee, 
unless a suit might have been prosecuted in 
such court to recover the said contents if no 
assignment had been made." 

Thus it will be seen that the present ease 
falls directly within both of these clauses of 
the section. And with these facts before me, 
I cannot come to any other conclusion than 
that the rendition of the judgment was coram 
non judice, and therefore utterly void. 

Counsel for Shuford contend that if the 
court should be of opinion that the judg- 
ment, so far as it affects Cain, is void, it 
must nevertheless stand good as against 
Grisham. 

On inspection of the record, the judgment 
is found to be against both defendants— "that 
the said plaintiff do recover against the said 
defendants his damages aforesaid," &c. This 
judgment, being an entirety, if void in part, 
is void in all; if annulled as to one of the 
parties, it must be annulled as to both. 2 
Saund. 101; Hemmenway v. Hiekes, 4 Pick. 
497. But if the judgment could have been 
several, instead of joint, I cannot perceive 
how Shuford would be thus benefited. 

As to the position that if Grisham ever liad 
any rights, he came too late to assert them— 
the reply is: if the judgment is a nullity, he 
is in time. Wood v. Luse [Case No. 17,950]. 

Ordered, that the judgment by default, the 
verdict and the final judgment be, and they 
are hereby declared null and void, and that 
the writ of fieri facias be quashed. But the 
writ and declaration may remain before the 
court until 10 a. m., on the last day of the 
present term; and, in the mean time, the 
plaintiff, Shuford, may move for leave to 
amend, if he should be of opinion that the 
court has power to grant any amendment in 
the proceedings. 



[22 Fed. Cas. page 51]* 
SHULMAN, In re. See Case No. 739. 



Case Wo. 12,834. 

SHULTS V. MOORE. 

[1 McLean, 520.] i 

Circuit Court, D. Ohio. July Term, 1S39. 

Deeds — Aoksowledgmest — Who max Take — 
cehtifiratb — recording— notioe. 

1. Under a late decision of the supreme court 
of Ohio, a deed acknowledged before the mayor 
of Cincinnati, is good. 

2. Independently of this decision, the court 
incline against the power of the mayor to take 
the acknowledgment. 

3. He is given the same powers as a justice of 
the peace, "in civil and criminal cases," that is, 
judicial powers, 

4. The taking of an acknowledgment is not 
the exercise of a judicial powers-it would seem 
therefore that the mayor, under the former 
law, could not take acknowledgments. 

5. Recording a deed, duly acknowledged, is 
constructive notice, 

6. If the acknowledgment he substantially 
defective, though the deed be recorded, it is not 
notice. 

[Cited in Bishop v. Schneider, 46 Mo. 473. 
Cited in brief in Owen v. Baker, 101 Mo. 
410, 14 S, W, 175, Cited in Reed v. Kemp, 
16 in, 451, Distinguished in Shove v. Lar- 
sen, 22 Wis. 146. Cited in Stevens v. 
Hampton, 46 Mo. 408,] 

7. By the decision of the supreme court of the 
United States, i>arol proof that a justice acted 
as such, is admissible, when not stated in cer- 
tificate. 

[Cited in Hudson v. Fishel, 17 R, I. 70, 20 
Atl. 100.] 

8. Notice in fact may be proved, of a prior 
deed. 

[This was an action in ejectment by Conrad 
Shults against Lewis Moore. For a motion 
for a prior continuance of this cause, see 
Case No. 12,825.] 

Mr. Fox, for plaintiff. 

Wright & Wood, for defendant. 

OPINION OF THE COURT. This action 
of ejectment was brought to this court, un- 
der the act of congress, from the state court 
in ■which it was commenced. Both parties 
claim the land in controversy under James 
Drake. The lessor of the plaintiff first in- 
ti-oduced a deed from Dralie to Dehant, dat- 
ed the 26th September, 1817, and a mort- 
gage, dated 12th August, 1818, by Dehant to 
the lessor of the plaintiff. The mortgage 
was acknowledged before the mayor of Cin- 
cinnati on the day it bears date. The de- 
fendant introduced a deed for the same 
premises from James Drake to the defend- 
ant Moore, dated 9th September, 1826; and 
which was recorded 17th November, 1826. 
Alsp a mortgage from Dehant to Drake, dat- 
ed 26th September, 1817, and a record of a 
proceeding on this mortgage, by scire facias 
in which a judgment was entered, and the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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premises were sold on execution, by the sher- 
iff, to Drake. The sheriff's deed read in evi- 
dence is dated 31st May, 1833. And the de- 
fendant introduced a deposition conducing- 
to prove that at the time, and before the 
mortgage to the lessor of the plaintiff was- 
executed, he had notice of the prior mort- 
gage executed by Dehant to Drake, and here- 
the evidence closed. It was agreed thatthe- 
objections to the deeds on both sides should 
be considered in the main argument to the- 
jury, and that in their instructions the court 
should decide the legal questions that arise- 
in this case. 

The first objection is, that which is made- 
to the acknowledgment of the mortgage 
deed given in evidence by the lessor of the- 
plaintiff. This deed was acknowledged be- 
fore the mayor of the city of Cincinnati; and; 
his right to take the acknowledgment is- 
questioned. By the act of Ohio of 30th Janu- 
ary, 1818, a deed for the conveyance of land! 
is .required to be acknowledged before a. 
judge of the court of common pleas or jus- 
tice of the peace. The tenth section of the- 
act giving jurisdiction to the mayor (13 Ohio 
Laws, 60), declares that in all civil and erimi- 
nal cases he shall have the same jurisdiction 
as a justice of the peace. Subsequently to« 
the taking of this acknowledgment, an act 
was passed giving power to the mayor to 
take acknowledgments of deeds, and eon- 
firming those which he had taken, excepting- 
acknowledgments to be used in suits then^ 
pending. And at the time of the passage of 
this law, a suit was pending in Butler coun- 
ty between the same parties, involving the 
subject now in dispute. The validity of the 
acknowledgment under consideration, must 
be decided under the general law on the sub- 
ject, and in reference to the adjudications 
made on the same point by the supreme 
court of the state. And first, as to the pow- 
er of the mayor under the general law. 

In all civil and criminal cases, he has the 
same jurisdiction as a justice of the peace. 
And this is the extent of the jurisdiction con- 
ferred on him. He can exercise no jurisdic- 
tion but what is specially given. His pow- 
ers are all regulated by the statute, under 
which they are derived. What is meant by 
a jurisdiction, "in all civil and criminal 
cases?" It can have no other application 
than to the exercise of judicial power. A 
criminal case as well as a civil one, requires 
parties; a plaintiff and defendant, and a sub- 
ject matter of controversy, in the decision of 
which, the judgment of the mayor must be- 
exercised. There can be no case, technical- 
ly speaking, without parties. The word! 
"case" is well defined at common law, and in- 
legal parlance; and when such a term is- 
used in a statute it is always presumed to be- 
used, unless the contraiy very clearly ap- 
pear, in reference to its known signification.. 
The power conferred on the mayor, was not 
generally the powers of a justice of the- 
peaee, but the same powers as a justice of 
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the peace, "in eivil and criminal cases." In 
other words, the same judicial powers. A 
Justice by the statute is authorized to do 
many acts which are not judicial, such as 
solemnizing matrimony, taking depositions, 
and taking acknowledgments of deeds. In 
5 Ohio, 331, the supreme court decided that 
the mayor was not authorized to take depo- 
sitions. And in 1 Ohio, 15, that in taking an 
acknowledgment of a deed, a justice does 
not act in a judicial capacity. Both these 
points were quite clear before these decisions 
were given; but as they have been adjudged, 
they are not now to be contested. It ap- 
pears, then, that the powers given to the 
mayor by the above act, were strictly and 
technically judicial; and did not extend to 
any act or power not judicial. And it fol- 
lows that under the above law, the mayor 
had no power to take the acknowledgment 
of a deed. This is the view of the court un- 
influenced by any construction of the statute, 
by the supreme court; and it has been given 
because the construction does not seem to 
have been well settled by that court 

On the part of the defendant it is contend- 
ed that the construction has been settled, in 
this very case, when formerly before the 
supreme court, against the power of the 
mayor to take acknowledgments. 

An action of ejectment was commenced in 
the common pleas, by the plaintiff against 
the defendant, for the recovery of the prop- 
erty now in dispute; and on the trial an ob- 
jection was made to the deed of mortgage, 
to Shults, on the ground that the mayor had 
not power to take the acknowledgment; and 
on this ground the court rejected the evi- 
dence. And on a motion to set aside the ver- 
dict the judges were divided in opinion, so 
that the case was brought before the judges 
in bank, and there the four judges were di- 
vided, and the motion to set aside the ver- 
dict against the plaintifC failed. And this Is 
claimed as a decision of the identical point, 
now under examination; and it is contended 
that it should be considered by this court, 
as conclusive. 

The decision of the question between the 
same parties, respecting the same subject 
matter of controversy, would be no more 
conclusive of the present case, than if the 
same point had been decided between oth- 
er parties. The former action of ejectment 
constitutes no bar to the present action. 
But in the case referred to, the construc- 
tion of the statute was not settled. Had 
the decision of the motion for a new trial 
been acquiesced in, there would have been 
some color for the argument that the point 
had been adjudicated, as the two judges 
must have concurred in rejecting the deed 
on the trial. But the two judges on the 
circuit were divided on the motion for a 
new trial, and so were the four judges in 
bank. The construction of the statute 
therefore was not settled in that case. But, 
it appears from a manuscript record, that 



the same point, as to the power of the 
mayor to take acknowledgments, came up 
very recently, before two of the judges on 
the circuit, at Cincinnati, and it was de- 
cided in favor of the power. In this deci- 
sion, both the judges must have concurred. 
It is not known that this decision has been 
adjourned to the court in bank; and so 
long as it shall stand um-eversed, it will 
constitute a rule of decision for this court. 
We do not inquire whether the construc- 
tion of a statute by the supreme court of 
the state, is right or wrong according to our 
views, but we receive it as the law of the 
state. Under this decision the deed, with 
the acknowledgment before the mayor, will 
be considered as having its full legal effect 
by the jury. 

The objection that to the acknowledgment 
the mayor atiixed and certified the seal of 
the corporation, and not his private seal, is 
easily answered. The mayor is the keeper 
of the corporation seal, and uses it to au- 
thenticate his official acts. And it may be 
a matter of doubt whether, if he may as 
mayor, take the acknowledgment of a deed, 
the seal may not be used to authenticate the 
act. In any view, the mayor has a right 
to adopt a scrawl, a wafer, or any other 
impression as his private seal, and if he 
so designates it, there can be no objection. 
The seal is used to authenticate the act of 
the acknowledgment, and if it give greater 
solemnity to the authentication than is re- 
quired, still it must be held good, as a seal 
used by the mayor, for the special purpose, 
to authenticate the act The impression 
was made by the mayor; it was then his 
seal, and if necessary it may be considei'ed 
as the seal of the corporation; but if not 
necessary, and the seal is not used prop- 
erly, as a corporation seal, it at least is the 
seal of the mayor which he has adopted 
and used as his own. Every thing said in 
the certificate or which appears from the 
impression of the seal, which was not re- 
quired for the due authentication of the 
acknowledgment, may be rejected as sur- 
plusage, if enough appear to authenticate 
the act. And we think enough appears, 
both as to the certificate and the seal, in 
substance and in form, to verify the ac- 
knowledgment. 

On this deed the lessor of the plaintiff re- 
lies for a recovery. The deed of mortgage 
from Dehant to Drake is of prior date to 
the mortgage from Dehant to Shults, but 
the magistrate before whom it was ac- 
knowledged, did not state, either in the body 
of the certificate or with his signature that 
he was a justice of the peace; and it is 
contended that the deed, therefore, has not 
been legally acknowledged. Under " an 
agreement it is read in evidence, with leave 
to except to the acknowledgment. The ob- 
jection is well founded in fact. The ofilcial 
character of the justice does not appear in 
! his certificate, nor are the initials J. P. an- 
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nexed to his signature, nor any thing else to 
show in what character he acted in taking 
the acknowledgment. The certificate o£ 
the clerk and seal of the court of common 
pleas are annexed to the acknowledgment, 
showing that James Heaton, Esq., hefore 
whom the acknowledgment was taken, was, 
at the time, a justice of the peace. And 
the question here arises whether this omis- 
sion of the justice can be supplied by proof 
that he was a justice of the peace. If such 
evidence be admissible, there can be no 
doubt that the certificate of the clerk, un- 
der the seal of the court, is the best evi- 
dence of which the case is susceptible. The 
clerk has ofiicial knowledge of the appoint- 
ment and qualification of the justice, and is 
authorised to certify the facts. 

In the case of Vanness v. Bank of U. S., 
13 Pet, [3S U. S.] 21, the same question 
came before the court under the statute of 
Maryland, which requires a deed to be ac- 
knowledged before two' justices of the 
peace. The court in that case say "upon 
the second exception, the plaintiff in error 
contends, that the acknowledgment of the 
deed from 'TValter Smith to Benjamin Stod- 
davt is defective, and the deed inoperative, 
because it does not appear in the certificate 
of acknowledgment endorsed upon the deed 
that the persons before whom it was made 
were at that time justices of the peace for 
"Washington county; and he insists that 
this omission cannot be supplied by parol." 
"This question depends upon the construc- 
tion of the acts of assembly of Maryland 
which prescribe the mode in which deeds 
shall be acknowledged, for the conveyance 
of I'eal property. "We perceive nothing in 
the Maryland acts of assembly which re- 
quires justices of the peace or other officers 
to describe, in their certificates, their offi- 
cial characters. It is no doubt usual and 
proper to do so, because the statement in 
the certificate is prima facie evidence of 
the fact, where the instrument has been re- 
ceived and recorded by the proper author- 
ity. But such a statement is not made nec- 
essary by the Maryland statutes. And 
whenever it is established by proof that the 
acknowledgment was made before persons 
authorized to take it, it must be presumed 
to have been taken by them in their official 
capacity; and when their official characters 
are sufficiently shown by parol evidence, or 
by the admissions of the paities, we see no 
reason for requiring more, where the acts 
of the legislature have not prescribed it. 
On the contrary, the soundest principles of 
justice and policy would seem to demand 
that every reasonable intendment should 
be made to support the titles of the bona 
fide purchasers of real property; and this 
court is not disposed to impair their safety, 
by insisting upon matters or form, unless 
they were evidently required by the legis- 
lative authority." Unless there be some- 
thing peculiar in the Maryland statutes, 



this decision is conclusive of the point now 
under consideration. For it lays down the 
position that proof of the official character 
of the officer may be made by parol, where 
it does not appear on the face of the certifi- 
cate of acknowledgment. The statute of 
Ohio no more prescribes the mode of the 
certificate than the statute of Maryland. 
The requirement is that the deed shall be 
acknowledged before a justice of the peace; 
and of course the evidence of the acknowl- 
edgment must appear on the deed. 

I did not accord with the above decision, 
though I expressed In the reports no dis- 
sent. It appeared to me that the acknowl- 
edgment upon its face must contain all the 
requisites to its validity, to have the effect 
of notice under the registration laws. And 
as we have not before us the statute of Mary- 
land, and the defendant relies on proof of 
notice in fact, the court will reserve the ques- 
tion as to proof of the official character of 
the justice, and instruct the jury that for 
the purposes of this trial the acknowledg- 
ment will be considered defective and in- 
operative. And this being the case, the re- 
cording of the deed would not be constructive 
notice, under the statute. If a deed not im- 
der seal, or with one subscribing witness 
only, were recorded, it would not be notice. 
And it would seem to follow that if the deed 
were defective in any substantial part, there 
could be no notice under its registration. 
"Without an acknowledgment, the recording- 
of the deed could have no effect as to notice, 
for the statute requires the deed to be ex- 
ecuted and acknowledged, and then recorded,, 
to opei-ate as constructive notice. The ac- 
knowledgment must be made before a jus- 
tice of the peace, and the evidence of this 
must be on the deed, or connected with it. 
And if this acknowledgment be defective in 
not showing that the person who took the 
acknowledgment had a right to take it, the 
act does not appear to be official, and is not 
a compliance with the statute. And where a 
purchaser is to be charged with constructive 
notice from the mere registration of a deed, 
all the substantial requisites of the law 
should be complied with. As well might it 
be contended that a recorded deed without an 
acknowledgment would be notice, as that it 
would be notice with a defective acknowl- 
edgment. 

Some reliance is placed in the argument on 
the sheriff's deed for the premises under a 
sale on the judgment obtained on the scire 
-facias. But it is clear that this deed can 
only have relation back to the judgment; 
and if the defendant insists on a hen under- 
the mortgage, prior to the judgment, it can 
only be established by proof of notice in fact 
of the mortgage. ' As it regards the notice 
in fact, the jury are to judge from the evi- 
dence. They are the exclusive judges of the^ 
credibility of witnesses, and if they believe- 
the witness whose deposition has been read, 
the fact of notice is proved. He swears, that 



.SHUMAN (Case No. 12,826) 



[22 Fed. Cas. page 54] 



"before the first mortgage to Shtilts was given, 
he conversed with the witness respecting 
the first mortgage, ana observed that the 
property was worth considerably more than 
the fi.x'st moi-tgage called for, and that his 
^mortgage would secure the propex-ty, except- 
ing the amount of the prior mortgage- An 
attempt has been made to impeach the cred- 
ibilitj' of this witness, by proving that he 
was intemperate; but this evidence, not go- 
-ing to the general reputation of the witness, 
-was overruled, and there are no circumstances 
going to impeach him, unless they are found, 
. as contended by the plaintifiE's counsel, in the 
manner of his stating the facts. 

The jury found a verdict of not guilty, and 
a motion for a new trial being overruled, a 
judgment was entered on the verdict. 



.SHULTZ (JOSSB v.). See Case No. 7,551. 

Case Ko. 13,825. 

SHULTZ V. MOOBE. 

[1 McLean, 334.] i 

Circuit Court, D. Ohio. Dec. Term, 183S. 

CosTixoAsoE— Sickness of Counsel. 
A motion was made for a continuance of this 
cause, founded on the affidavit of one of the de- 
fendant's counsel, who was sicli and unable to 
attend the court. The affidavit stated that the 
affiant was the first counsel engaged by the de- 
fendant, had appeared as his counsel in the 
same case in the state court, and) was inti- 
mately acquainted with the grounds of defence. 
That he had possession of the papers, &c., and 
that he did not believe justice could be done in 
the cause, under present circumstances, in his 
absence. 
[Cited in Markson v. Ide, 29 Kan. 703; Myers 
V. Trice, 11 Haus. (86 Va.) 841.] 

[This was an action of ejectment by the 
lessee of Conrad Shultz against Lewis Moore. 
JEIeai'd on motion for a continuance.] 

OPINION OF THE COURT. Where the 
leading counsel in a case is prevented from at- 
tending the court by siclniess, and the counsel 
In attendance is not prepared to go on with the 
-trial, it is a sufficient ground for a continuance. 
'The cause stands continued at the costs of the 
.defendant. 

[See Case No. 12.824.] 
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SHUMAN V. PLECKENSTEIN. 

:[4 SaisT. 174; 2 15 N. B. R. 224; 9 Chi. Leg. 
News, 174.] 

'District Court, D. Oregon. Jan, 30, 1877, 

3ANKRGPTCY — iLLEGAI, TRANSFER OF PkOPERTT — 

Action by Assignee to Recoveb — Damages. 
1. A transfer of property by an insolvent 
■debtor, contrary to section 5128 of the Revised 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Reported by L. S. B. Sawyer, Esq., and here 
arepriuted by permission.] 



Statutes, is contingently valid, and the receipt 
of the same by the creditor is not tortious, and 
does not of itself amount to a conversion of the 
property. 
[Cited in brief in Crampton v. Valido Marble 
Co., 60 Vt. 297, 15 Atl. 153.] 

2. An action by an assignee in bankruptcy to 
recover the value of goods transferred by tlie 
bankrupt contrary to section 5128 of the Re- 
vised Statutes, is in substance and effect an ac- 
tion of trover, and the complaint must either 
allege an actual conversion of the property to 
the use of the defendant, or a demand and re- 
fusal to deliver the same to the assignee. 

[Cited in Crampton v. Valido Marble Co., 60 
Vt. 302, 15 Atl. 153.] 

3. In such action the assignee may recover 
damages for the detention of the property, in- 
cluding profits made out of it, or injuries re- 
ceived by it while in the possession of the cred- 
itor. 

Action [by A. Shuman, assignee, against 
Henry Fleckenstein] for money had and re- 
covered to the use of the plaintiff under sec- 
tion 35 of the bankrupt act. [14 Stat. 534;] 
Rev. St. § 5128. 

M. W. Fechheimer, for plaintiff. 
Cyrus Dolph, for defendant. 

DEADY, District Judge. This action is 
brought by the assignee of V. Schmidt, a 
bankrupt, under section 35 of the banknipt 
act (section 5128, Rev. St.), to recover from 
the defendant the sum of $311, the alleged 
value of certain property transferred by said 
bankrupt to the defendant within two months 
prior to the filing of the petition against him 
in bankruptcy, contrary to the provisions of 
said section. 

The defendant demui's, and for cause of de- 
murrer assigns that tlie complaint does not al- 
lege a demand and refusal of the property, 
or any fact showing its conversion by the de- 
fendant. The only allegation in the com- 
plaint upon the subject of demand is, that the 
plaintiff, before the commencement of this 
action, "demanded the said sum of $311, the 
value of said property, from the defendant 
herein;" and that the defendant has "neglect- 
ed and refused to pay the same or any part 
thereof to said plaintiff." 

This, of course, is not a demand for the 
property and a refusal to deliver the same, 
but merely a demand and refusal to pay an 
ai'bitrary sum of money, which the plaintiff 
assumes is the value of the property. 

In Brooke v, McCraken [Case No. 1,932], 
it was suggested by this court that a trans- 
fer of property contrary to section 35 of the 
bankrupt act, was not void as against the 
bankrupt, and that therefore the receipt of 
the property by the party taking the trans- 
fer was not tortious, and unless the subse- 
quent detention became wrongful for some 
other reason, there must be a demand and 
refusal to make it so. 

In Hyde v. Sime [unreported], Mr. Justice 
Hoffman held that a transfer by an insolvent 
debtor contrary to section 5128, supra, has 
"a contingent validity," because it can only 
be avoided by the commencement of pro- 
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ceedings in bankruptcy within a certain time 
thereafter, and therefore In case such trans- 
fer is made void by an adjudication in bank- 
ruptcy "thd creditor who has received the 
goods cannot be considered a tort feasor un- 
til a demand has been made upon him by the 
assignee." 

The light given to the assignee to "re- 
cover the property, or the value of it," is in 
effect a right to maintain replevin for the 
possession of the specific property or trover 
for the conversion of the same. When the 
property has been sold by the creditor for a 
certain sum of money, the assignee may 
doubtless adopt the sale, and sue for the 
amount realized therefrom, as for money had 
and received to his use. 

The present action is substantially one of 
trover— in the nature of an action of trover— 
for the value of the property and proceeds, 
upon the theoiythat the defendant has wrong- 
fully converted the same to his own use. "A 
convei-sion, in the sense of the law of trover, 
consists either in the appropriation of the 
tiling to the party's own use and beneficial 
enjoyment, or its destruction, or in exercis- 
ing dominion over it, in exclusion or defiance 
of the plaintiff's right, or in withholding the 
possession from the plaintifiC under a claim 
of title inconsistent with his own." 2 Greenl. 
Ev. § 624. 

Speaking of the action of trover, Ohitty 
says (Chit PI. 170): "A demand and refusal 
are necessary in all cases when the defend- 
ant became, in the first instance, lawfully 
possessed of the goods, and the plaintiff is 
not prepared to prove some distinct, actual 
conversion;" and gives the following illustra- 
tion, which seems to be exactly in point: "As 
when a trader, on the eve of his bankruptcy, 
made a collusive sale of his goods to the de- 
fendant, it was decided that the assignees 
could not maintain trover without proving a 
demand and refusal; for the parties contract- 
ing were competent at the time; and if the 
assignees disaffirm the contract, they should 
give notice by a demand,"— citing 2 H. Bl. 
135, and other cases. 

The original taking in this case being with 
the consent of the then owner, the bankrupt, 
and contingently valid, it was not tortious, 
and, therefore, does not amount to a conver- 
sion, and no subsequent distinct and actual 
conversion being shown, the plaintiff must al- 
lege and prove a demand and refusal before 
he can recover. Triscony v. Orr, 49 Cal. 617. 

The demand and refusal alleged in the com- 
plaint is not of the goods, but their assumed 
value. Because the defendant refused to 
pay this sum, which may be twice what he 
believes the actual value of the goods to be, 
it does not follow that he refuses to deliver 
the same, or is not ready and willing to de- 
liver them whenever duly demanded. 

Counsel for the plaintiff, practically ad- 
mitting that the assignee might have had the 
goods in question by demanding them, ob- 
jects to this view of the law, that it will en- 



able a creditor of an insolvent to receive 
goods from his debtor contrary to section 
5128, supra, and to use them so as to make 
material gain out of them, or seriously depre- 
ciate their value, and then relieve himself 
from all liability by simply returning the de- 
preciated or comparatively worthless articles 
to the assignee upon demand. 

But I apprehend such a consequence will 
not follow- The assignee is as much entitled 
to recover damages for an injury fo, or de- 
tention of, the goods as to recover the pos- 
session of them, and under the Code, as well 
as at common law, such damages may be re- 
covered in the action to recover possession. 
1 Chit. 186, 189; 2 Greenl. Ev. § oGO; Civ. 
Code Or. § 91. 

It is also objected by counsel for plaintiff 
that this is not an action of trover, but an 
action under the Code. An action under the 
Code is, in effect, an action upon the ease; 
that is, the facts and circumstances of the 
transaction in question; and the action of 
trover and conversion was also originally 
nothing but an action on the case, the case be- 
ing that the defendant had found goods, and 
refused to deliver them to the owner on de- 
mand. 1 Chit. 167. 

While, then, this is not an action of trover 
eo nomine, it is such in substance and effect, 
and the cause of action attempted to be stat- 
ed in the complaint is, in fact, identical with 
that upon which trover would lie at common 
law. A necessaiy element in the proof of 
this cause of action, where there was no ac- 
tual conversion, was a demand and refusal 
of the property. According to the rule and 
theory of the Code, I think this necessary 
fact should be alleged in the complaint. See 
Brooke y, McCraken, supra, and authorities 
there cited. Section 5128, supra, does not 
give the assignee any additional or peculiar 
remedy in the premises. It provides, in ef- 
fect, that a transfer of property contrary 
thereto shall be void, if the debtor is adjudg- 
ed a bankioipt within a limited time there- 
after. So far, the act annuls and confers 
rights which would not otherwise be affected 
or exist. But the additional clause, which de- 
clares that in that event "the assignee may 
recover the property or the value of it from 
the pei-son so receiving it," is a mere legal 
conclusion from the premises, and does not 
resti-ict or enlarge the remedy of the assignee. 
Recover the property or its value, how? Ac- 
cording to the procedure known to the forum 
in which the assignee elects to proceed. 

Although the banki-upt act declares that the 
assignee may recover the property or its 
value, it is to be construed as giving a right 
to recover the latter, only as a substitute for 
the former in cases where the property has 
been destroyed or passed beyond the control 
of the creditor, or been constructively convert- 
ed to his own use by a refusal to deliver the 
same upon the due demand of the assignee. 
In the latter case the assignee has the option 
to sue for the property or the value. But an 



SHURLDS (Case No. 12,827) 

action to recover the value of property can 
only lie maintained wben the property itself 
has been actually or constructively converted 
to the use of the defendant, and the complain- 
ant must therefore allege a conversion in 
terms or its legal equivalent— a demand and 
refusal. 
The demuiTer is sustained. 
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Case K"o. 1S,8S7. 

SHURLDS V. TILSON et al. 

[2 McLean, 458.] i 

Circuit Court, D. Illinois. June Term, 1841, 

Partnership — Dissolution — Notice — PasLicA- 

TION IN NeWSPAPJSR. 

1. There are two modes of giving notice of 
the dissolution of a copartnership, which will 
discharge an outgoing partner. (Jne is express 
notice, by circular or otherwise, to those with 
whom the firm has had dealings. The other by 
publication in some newspaper of general cir- 
culation. 

2. This latter notice is . conclusive on those 
who had not had dealings "with the firm. And 
SIS to those who have nad dealings with the 
firm, such a publication would be received as 
evidence to the jury, who must determine, from 
all the circumstances of the case, whether the 
party had notice. 

3. A person who deals with an individual, and 
exercises a power to bind another, should make 
some inquiry into his right to do so. 

At law. 

Davis & ITorman, for plaintiff. 
Baker & , for defendants. 

OPINION OF THE COURT. This action 
is brought by the plaintiff, as assignee of cer- 
tain bills or promissory notes, ^vMch purported 
to be signed by the defendants, and dated the 
8th of May, 1839, and the 23d of July following. 
The defendants [Tilson and Pitkin] were part- 
ners in merchandizing, at Quincy, in this state, 
untU the 19th April, 1839, when their partner- 
shij) was dissolved; of which notice "was given 
at the above date, in a newspaper published at 
Quincy. Both the defendants resided at that 
place. The plaintiff is a citizen of St. Louis, 
in JNIissouri. From the indorsements on the 
bill it would seem that this suit is brought for 
the benefit of the Bank of St, Louis. It is not 
pretended that either the bank or the plaintiff 
had any dealings with the defendants during 
their partnei'ship. And the only question is, 
whether such notice of the dissolution of the 
pai'tnership has been given to exonerate Tilson 
from liabiUty on the bills. They were drawn 
by his late partner, Pitkin, and signed in the 
name of the partnership. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



There are two modes of giving notice of the 
dissolution of a partnership, -which shall put it 
out of the power of either partner to bind the 
other. The first is a special notice, by a cir- 
cular or otherwise, of the dissolution, to those 
persons with whom the partnership had had 
dealings. This is the safer and more advis- 
able course. And until this notice be given, 
either expressly or constructively, the partner- 
ship may be still bound after the dissolution. 
And the partners are bound, where the act pur- 
ports to be a partnership act, without notice,, 
whether it be done with a customer or a 
sti'anger. The second mode of giving notice is 
by a publication in a gazette. This pubUcation 
of the dissolution is admissible as evidence, but 
Mr. Gaw, in his treatise on Partnership, page 
280, says— that it is of little avail, unless it be 
shown that the party entitled to notice was in 
the habit of reading the Gazette. Godfrey v. 
TumbuU, 1 Esp. 371; Leeson v. Holt, 1 Star- 
kie, 186. He says, indeed, that an advertise- 
ment in a common newspaper is not even ad- 
missible, without proof that the party took in 
the paper. In the case above cited, from 1 Star- 
kie. Lord EUenborough said— tiiat he would re- 
ceive evidence of the advertisement in the Ga- 
zette, but that, unless it were proved that the 
party was in tlie habit of reading the Gazette, 
the evidence would be of little avail. And his 
lordship was of opinion, that the advertisement 
in the Times, was not admissible at aU with- 
out proof that it was taken in by the party. 
From these remarks it would seem that the 
Gazette was the paper in which such notices 
usually appeared, or were required to be pub- 
lished, and, therefore, a notice published in that 
was admissible in evidence, on a different prin- 
ciple from a notice in the Times. In the case 
of Jenkins v, Blizard, 1 Starkie, 418, the no- 
tice in the Gazette being read, the defendants- 
proved that a similar advertisement had been 
inserted once in the Morning Cronicle, and, 
also, that the plaintiffs took in the latter paper. 
Lord EUenborough was of opinion that it wa& 
admissible, and referred to a case where a 
party was sought to be affected with notice of 
an advertisement contained in a weekly provin- 
cial paper; in that case the paper was not only 
delivered at the house, but the party was seen 
to read it. Upon the whole his' lordship sub- 
mitted the evidence to the jury, and informed 
them that it was for them to say whether, un- 
der all the circumstances, the plaintiffs had no- 
tice. He, at the same time, remarked— it 
would be a more pmdent course to send circu- 
lars to all with whom the parties had dealings. 
The court of king's bench, however, have re- 
cently decided, in the ease of Wright v. Pul- 
ham, 2 Chit. 121, that notice in the Gazette, 
is notice to all the world of the dissolution of 
a partnership. In that ease it did not appear 
that the party had had actual notice of the 
dissolution. This decision conflicts with some 
of the nisi prius decisions above cited, and of 
course ovei'rules them. And from this deci- 
sion the law seems to be now settled in Eng- 
land, although the report of the case is very 
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short and unsatisfactory, that a publication in 
tlie Gazette is sufficient notice of the dissolu- 
tion of a partnersliip. And that the question 
there now is, not whether notice was, in fact, 
given to the party, hut whether it was pub- 
lished in the Gazette. It is known that news- 
papers are sold in I-ondon by the carriers, and 
not delivered to subscribers as in this countiy. 
This, however, can make no difference as to the 
publication of the notice. 

In the case of Lansing v. Gaine, 2 Johns. 300, 
it was held that a notice of the dissolution in 
the public papers is concluave upon all persons 
who have had no previous dealings with a co- 
partnership. But as to such persons as have 
had dealings with a copartnership* it is not 
so to be considered, unless, under the circum- 
stances, it appears satisfactory to the jury that 
it operated as a notice. Bristal v. Sprague, 8 
Wend. 423; Graves v. Merry, 6 Cow. 701; 6 
Johns. 147, 14S; Mo watt v. Howland, 3 Day, 
353; Martin v. Walton, 1 McCord, 16. ' 

Prudence requires, when an individual by his 
act assumes the right to bind another, that 
some inquiry should be made into his power 
to do so. And even to a stranger, and especial- 
ly a bank, to whom the bill was negotiated, 
it would seem not to impose an unreasonable 
diligence to inquire whether a partnership, 
which formerly existed, be stfll subsisting. 
The court instructed the jury that if ther shall 
find there was, in good faith, a dissolution of 
the copartnership between the defendants, and 
that, notice was published of the same, on the 
19th of April," in a newspaper of general circu- 
lation, at Quincy, it was sufficient to discharge 
Tilson from liability in this action. 

The jury assessed damages against the oth- 
er defendant on default, and found in favor 
of Tilson. 



SHUSTER (UNITED STATES v.). See Case 
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Case ITo. 1S,8S8, 

SHUTB V. DAVIS. 

[1 Pet. 0. C. 431.] 1 

Circuit Court, D. Pennsylvania. April Term, 
1817. 

CouKTS — Pederal Jdkisdiction— Citizenship. 

1. The circuit court has no jurisdiction, when 
neither of the parties, in the suit, are citizens of 
the state in which the action is instituted. 

[Cited in Donaldson v. Hazen, Case No. 3,- 
984; Dundas v. Bowler, Id. 4,140; Allen v. 
Blunt, Id. 215.] 

2. Where the plaintifE was a citizen of Ken- 
tucky, and one of the defendants was a citizen 
of Pennsylvania, and the other defendant a citi- 
zen of New Orleans, hut no process had been 
served on the latter, the jurisdiction of the 
court, in the case was maintained. 

[Cited in Picquet v. Swan, Case No. 11,134; 

Nesmith v. Calvert, Id. 10,123; Heriot v. 

Davis, Id. 6.404.] 
[Cited in Wills v. Home Ins. Co., 28 Iowa, 

546.] 

1 [Reported by Richard Peters, Jr., Esq.] 



[3. Cited in Smith" v. Allen, 1 Blackf, 24, 
note 1, to the point that in ejectment the legal 
title must prevail.] 

Motion on arrest of judgment, upon the 
ground of want of jurisdiction. The declara- 
tion stated the plaintiff to be a citizen of the 
state of New York, and the defendant to be 
a citizen of New Jersey. 

WASEGCNGTON, Circuit Justice. This point 
was settled in the case of Craig v. Cummins 
[Case No. 3,331], decided in this court, in Jan- 
uary, 1811. The judgment must therefore be 
an-ested. 



SHUTB V. GOSLEE. See Case No. 8,958. 
SIBLEY (BALDWIN v.). See Case No. 803. 
SIBLEY (DIBBLE v.). See Case No. 3,883. 



Case No. 1S,8S9. 

SIBLEY V. MOBILE. 

[3 Woods, 535; 1 4 Am. Law T. Rep. (N. S.) 
226.] 

Circuit Court, S. D. Alabama. Dec. Term, 
1876. 

Railroad Companies— Municipal Aid— Levy op 
Tax — CoN'STiTUTiONAi, Limit — Ex- 
hausting Power. 

1. Where an act of the legislature authorized 
a city to issue its bonds in aid of a railroad 
company, and ratified a contract by which the 
city, having issued its said bonds, agreed to ap- 
propriate sufficient moneys from its treasury 
to pay the accruing interest thereon, the city 
was thereby authorized to levy a tax to pay said 
interest, and such authority carried with it the 
duty to make the levy. 

2. But when, at the time of the issue of the 
bonds, the constitution of the state limited the 
taxing power of the city to a certain per centum 
upon its taxable property, the city could not ex- 
ceed that limit; but having first levied a tax 
sufficient to pay its current expenses, it was 
bound by its contract to exhaust, if necessary, 
the residue of its taxing power in order to pay 
the interest on said bonds. 

3. Where such a constitutional limit to the 
taxing power existed, it was not competent for 
the legislature, by an act passed after the is- 
sue of said bonds, to direct that the entire tax- ^ 
ing power of the city should be exhausted for ' 
the payment of the holders of bonds of anoth- 
er issue who had no specific claim upon the fund 
raised by taxation, or any part thereof. 

4. Where the taxing power of the city was 
limited by the constitution, all the holders of 
the bonds issued by thd city were entitled to 
share pro rata in the general fund raised by tax- 
ation, which remained after the payment of the 
current expenses of the city. 

5. A city with a limited power of taxation 
which, by neglect to levy and collect taxes, has 
permitted the interest on certain of its bonds to 
fall in arrears, cannot defend against an appli- 
cation for the writ of mandamus to compel the 
levy of a tax to pay a judgment recovered for 
interest due on bonds of a later issue, by alleg- 
ing that a levy to pay the interest in arrears 
on the older issue would exhaust its taxing 
power, when at the same time it expresses no 
purpose to levy a tax for that object. 

1 [Reported by Hon. William B, Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



SIBLEY (Case No. 12,829) 

Heard on motion for peremptory mandamus. 
The case was as follows: 

On February 23, 1876, tlie plaintife recover- 
•ed in this court against the city of Mobile a 
judgment for $23,560. The judgment was 
based on five hundred semi-annual interest 
■coupons for $40 each, which had been original- 
ly attached to one hundred bonds for $1,000 
each, issued by the city of Mobile in aid of 
the Mobile & Alabama Grand Trunk Rail- 
way Company. The authority to issue these 
bonds was based on an ordinance of the city 
<iated June 25, 1869, and afterwards, and 
before the issue of the bonds, confirmed by 
iin act of the legislature of Alabama, dated 
January 17, 1870. The ordinance, after set- 
ting out the terms of a contract between the 
•city of Mobile and the railroad company, by 
which the city agreed to loan its bonds to the 
latter, authorized the issue of bonds, and de- 
<;lared that "the city shall be bound to appro- 
priate sufficient moneys from its treasury to 
pay the interest provided to be paid by the 
<;ity," to be raised at the option of the city 
-hj general or special tax. The act of the leg- 
islature, after first approving the ordinance 
:and a contract for the issue of the bonds made 
by the city with the railroad company in pur- 
suance of the ordinance, and declaring said 
contract "legal and binding on the city," en- 
jicted as follows: "The corporate authorities of 
said city of MobUe shall have and tliey are 
hereby invested with power and authority to 
adopt such ordinances, by-laws, and resolu- 
tions, and to provide such ways and means 
AS shall be necessary or proper for the full 
execution and performance of said contract 
so made with said railroad company." The 
lionds having been issued in pursuance of the 
.authority confen-ed by the ordinance and the 
act of the legislature, were put in circulation, 
.und the city having five times made default 
in the payment of the semi-annual interest, 
suit was brought upon the dishonored cou- 
pons, and the judgment above mentioned re- 
covered. Execution was issued on the judg- 
ment and returned unsatisfied, whereupon a 
■demand was made upon the city authorities 
that they should levy a tax to pay the judg- 
ment, which they refused to do. Thereupon, 
^according to the practice in the state courts 
of Alabama, a petition was filed against the 
city of Mobile, askmg for a rule nisi upon 
the city, calling upon it to show cause why 
the peremptory writ of mandamus requiring 
it to levy tax should not issue. The mle was 
tUlowed, and the city filed its answer thereto. 
The answer denied that it was the legal 
duty of the city to levy the tax, and in sup- 
Ijort of this averment stated, that by the con- 
stitution of the state of Alabama, in force 
when said ordinance and act of the legisla- 
ture were passed, and said bonds issued, the 
city of Mobile was restrained from collecting 
•a greater tax than two per centum upon the 
assessed value of its taxable property, and by 
the constitution now in force, the same limita- 
.tion of the power of the city to tax still ex- 
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isted, with this additional provision, that for 
the payment of its existing indebtedness the 
city could levy not more than one per cent 
upon its taxable property, and for its current 
expenses not more than one per cent. The 
answer further alleged that over and ab<ive 
the sum necessary for the expenses of the 
city govei-nment, there could be collected for 
the year 1877, under the limitations of the 
constitution of Alabama, not more than $145.- 
000, applicable to the payment of the city 
debt; that there remained due and unpaid 
of the principal of a series of bonds issued 
by the city, by authority of an act of the leg- 
islature passed in 1843, the sum of §3,iaa, 
and four yeai-s' accrued interest, amounting 
to $3,600, and that for the payment of the said 
principal and interest, the taxes upon the 
real estate of the city were pledged and ap- 
propriated. That there was also outstanding 
and unpaid of the principal of a series of bonds 
issued by the city, by authority of an act of 
the legislature passed in 1858, the sum of 
$137,000, besides-four years' arrearages of in- 
terest, amounting to $43,840, making a total 
of $180,840, to provide for which, and the an- 
nually accruing coupons, the city was bound, 
under its contract, and by virtue of the act of 
the legislature aforesaid, to provide, by an 
annual tax, a sum at least proportional to the 
original amount; that is to say about the sum 
of $17,000. The answer further stated, that 
on January 1, 1S76, the bonded debt of the 
city, principal and interest, amounted tq $3,- 
332,901, of which $880,094 were for bonds and 
interest thereon, issued to the Mobile & Ala- 
bama Grand Trunk Railroad Company, and of 
which the debt claimed by the relator formed 
a part; that it was impossible for the city, 
with the means at its command, to pay this 
debt, the annual interest on which amounted 
to $200,000, while the maximum of taxation 
allowed for all pui-poses on the taxable prop- 
erty of the city, would only produce a sum 
not exceeding $340,000. The answer further 
alleged that a compromise of the debt was 
all that was practicable; accordingly, the leg- 
islature of the state, by an act approved 
Mai'ch 9, 1875, had provided for the reduc- 
tion and funding of the debt of the city. 
The act authorized the city to issue $2,000,000 
of coupon bonds, for the purpose of settling 
and funding its debts, and created a contract 
lien "on the yeai-ly revenues of the city, to be 
raised by taxation each year, to the extent 
necessary to pay the interest on said bonds 
due and falling due each year, and to raise 
a sinking fund of $50,000 each year for the 
payment of the principal of said bonds." 
And the said act restricted the power of the 
city to levy taxes to the raising of such 
amounts as might be necessary to discharge 
the interest on the bonds therein provided 
for, and for the said $50,000 for the sinliing 
fund, and for such sum as might be necessai-y 
to pay the current expenses of the city gov- 
ernment. The answer further alleged that 
$1,185,500 of bonds had been issued imder tlie 
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•said act of Marcli 9, 1S75, and that the city 
was compelled to raise for the current year, 
under said act, the sum of §121,130, which 
Avas declared to he a lien on the revenues of 
the city raised by taxation; that the funding 
jind adjusting of the city debt was still in 
progress, and other bonds were being issued, 
«o that the amount to be raised for interest 
was being continually increased. 

The city, therefore, affirmed that all its 
powers to levy taxes to pay debts would be 
-entirely exhausted in the effort to provide 
for those classes of its bonded debt for which 
special provision had been made under au- 
thority of the legislature, and that no margin 
would be left out of which to pay debts not 
thus provided for, and relator's coupons be- 
longed to a class of debts for which no spe- 
•cial provision was made. The city, therefore, 
insisted that it had not the power or authority 
to levy the taxes which the relator prayed the 
■court to require it to levy. When the acts of 
1843 and 1858, above referred to, were passed, 
there was no constitutional limit on the taxing 
power of the city. 

To this answer of the city the relator de- 
murred, and upon this demurrer the case was 
iirgued and heard. 

Geo. N. Stewart and Harry Pillans, for re- 
lators. 

Stevens Croom, City Atty., and Peter Ham- 
ilton and J. A. Hamilton, for the city of 
Mobile. 

WOODS, Circuit Judge. The act of the 
legislature of January 17, 1870, conferred 
ample authority upon the city of Mobile to 
issue the bonds from which the coupons of 
relators were detached, and even without 
express authoritj'^ to that effect, implied an 
authority to levy a tax for their payment. 
I/oan Ass'u v. Topeka, 20 Wall. [87 U. S.] 
655; Gibbons v. Mobile & G. N. R. Co., 36 
Ala, 439; Ex parte Selma & G. K. Co., 45 
Ala. 696; Ohio v. Commissioners, etc., of 
Olinton Co., 6 Ohio St. 280; U. S. v. New Or- 
leans [Case No. 15,871]. Besides the implied 
power there is an express agreement, on the 
part of the city, set out in the ordinance of 
June 25, 1869, and approved and ratified by 
the legislature, by the act of Januaiy 17, 
1870, by which the city bound itself to appro- 
priate sufficient moneys from its treasuiy to 
pay the interest, and resei'ved to itself the 
right to raise the same by special tax, which 
reservation was also approved by the same 
act of the legislature. The city acted upon 
this authority, and, as its answer shows, for 
several years levied a special tax to pay the 
interest on the bonds issued to the Mobile & 
Alabama Grand Trunk Railway Company. 
The authority to levy the tax for the pay- 
inent of the interest on these bonds carries 
•with U the duty to make the levy. The pow- 
er to levy the tax is in the nature of a trust 
lor the benefit of the holder of the bonds. 
The rights of the creditor and the ends of 
justice demand that it should be exercised 



in favor of affirmative action, and the law 
requires it. City of Galena v. Amy, 5 Wail. 
[72 U. S.] 705; High, Extr. Rem. § 397; Su- 
pervisors V. TJ. S., 4 Wall. [71 IT. S.] 435. 
When the bonds which relator holds were 
issued, the law authorized, and, in effect, re- 
quired, the levy of a tax to pay the interest 
thereon as it accrued. This law fonned a 
part of the contract as much as if it had 
been written on the face of the bonds. Gelp- 
cke V. Dubuque, 1 Wall. [68 U. S.] 175; Von 
Hoffman v. Quincy, 4 Wall. [71 U. S.] 535; 
Gunn V. Barry, 15 Wall. [82 U, S.] GIO; Com- 
missioners' Court of Limestone Co. v. Bather, 
48 Ala. 446; Milner v. Pensacola [Case No. 
9,619]. The city of Mobile, by its ordinance, 
confirmed by act of the legislature, has 
agi-eed to pay the interest on those bonds 
semi-annually, either out of its genei-al reve- 
nue or by special tax. This contract is, of 
course, subject to the constitutional limit up- 
on the taxing powers of the city restricting 
it to a levy not to exceed two per cent per 
annum. 

The question is, therefore, presented by 
the demurrer to the answer, whether it was 
competent for the legislature, by an act pass- 
ed subsequent to the issue of these bonds, to 
exhaust all the taxing power of the city, and 
direct the application of the proceeds of such 
taxation to other subjects, to the exclusion 
of the issue of bonds of which the relator 
holds a part. After authorizing the city to 
issue these bonds, and after approving the 
conti-act of the city to pay the interest semi- 
annually, either by a general or special tax, 
can the legislature authorize and direct that 
all the taxing power of the city shall be ex- 
ercised for the benefit of the holders of other 
bonds who have no specific claim upon the 
funds raised by taxation, or any part thereof, 
to the exclusion of these? In my judgment, 
such an act would be a violation of the rights 
of the holders of the bonds thus excluded, 
and an impairment of their contract with the 
city of Mobile. These bondholders are enti- 
tled to have all the taxing power of the city 
within the constitutional limit exercised, if 
necessary, to secure the performance of the 
contract made by the city with them. When 
that power is exercised, the current expenses 
of the city must be paid out of the fund so 
raised, and, as to the residue, the relators are 
entitled to share pro rata with the other 
creditors of the city who have no specific 
lien or claim to any portion of the taxes; and 
neither the city nor the legislature has the 
power to appropriate the taxing power of the 
city for the exclusive benefit of a class hav- 
ing no superior rights, while these relators 
have a contract in effect declaring that a 
part of the taxing power of the city shall be 
exercised for their benefit. 

It appears, from the answer of respondent, 
that certain sums are due the holders of 
bonds issued under the acts of 1843 and 1858, 
for unpaid interest, and the answer avers 
that if these sums are paid, and also the sum 
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required by tlie act of 1875, the taxing pow- 
er of tlie city for the current year will be ex- 
hausted. But there is no averment that it 
is the purpose of the city to levy any tax to 
pay the past due interest refen-ed to; and, 
excluding taxation for such purpose, it ap- 
pears that the city will not exceed its power 
to tax, if it should levy a sufficient sum to 
satisfy the judgment of the relators. More- 
over, the bonds issued by authority of the 
acts of 1843 and 1858, cannot be affected by 
the limit imposed on the taxing power of the 
city by a constitution adopted after the issue 
of the bonds. These relators are here pris- 
ing their right to be paid by taxation. The 
city cannot protect itself from its obligation 
founded on its own contract to levy the tax, 
by showing that it has failed in former years 
to do its duty by its creditors, and allowed 
interest to accumulate, while at the same 
time it expresses no purpose to levy a tax 
to pay such interest due and unpaid. 

In my judgment, the facts set up in the 
answer of the city of Mobile constitute no 
reason why the writ of mandamus asked for 
by the relators should not issue. The de- 
murrer to the answer is, therefore, sustained. 



Case Ifl'o. 13,830. 

SIBLEY V. ST. PAUL FIRE & MARINE 
INS. CO. 

[9 Biss. 31; 7 Reporter, 169; 8 Ins- Law J. 

461; 11 CM. Leg. News, 115; 8 

Reporter, 808.] i 

Circuit Court, N. D. Illinois. Dec, 1878. 

Insurance — Fraudulent Proof of Loss — Ac- 

CUKACY IN PhOOF — ARSON — OVER- VALUA- 
TION — Preponderance of Evidence. 

1. If an insured party who has suffered a loss, 
knowingly and with the intention to defraud the 
insurance company, which had insured his stock 
of goods, makes up in his proof of loss a false 
and exaggerated statement of the amount and 
value of the stock of goods in store at the time 
of the fire and destroyed or damaged thereby, 
he thereby forfeits all claim against the insur- 
ance company. 

2. The insured is not obliged to state his loss 
in dollars and cents with arithmetical accuracy, 
but he must disclose the whole truth, and noth- 
ing but the truth, as nearly as he can arrive at it 
by a reasonable and honest effort on his part. 

3. The fact that the insured had been tried 
and acquitted on a criminal charge of arson in 
connection with the burning of his store, is en- 
titled to no weight in a civil suit on the policy, 
in which arson is alleged as a defense. 

4. Where an insurance company, in defense 
of an action on an insurance policy, alleges ar- 
son or a fraudulent over-valuation of the proper- 
ty destroyed, it sustains the burden of proof and 
must make out its defense by a satisfactory 
preponderance of evidence. 

5. Mere number of witnesses does not consti- 
tute oreponderance of evidence, and the jurors 
may believe one in opposition to several, if sat- 
isfied that the truth is with him. 



1 [Reoorted by Josiah H. Bissell, Esq., and 
here reprinted by permission. 7 Reporter, 169, 
and 8 Reporter, 808, contain only partial re- 
ports.] 



Action on a policy of insui-ance [by Charles 
W. Sibley against St Paul Fu:e & Marine 
Insurance Company]. 

J. M. Flower and Ira W. Buell, for plain- 
tiff. 

E. A. Otis and A. N. Waterman, for defend- 
ant, 

BLODGETT, District Judge (charging ju- 
ry). This is a suit upon a policy of insur- 
ance issued by the defendant company, 
whereby the defendant insured the firm of 
Sibley & Chester to the extent of ?1,000, 
against loss by fire on a stock of goods in the 
store occupied by Sibley & Chester, in the 
Davis Block on Second street, in the city of 
Clinton, Iowa. [All the questions in regard 
to title are disposed of by the amendment 
which has been made, so that I will omit so 
much of my charge as I have prepared in 
reference to that subject.] 2 

The plaiatife claims, and it is conceded, that 
a fire occurred in the plaintiff's store on the 
morning of the 19th of January, 1876, where- 
by the stock of goods insured was destroyed 
or substantially destroyed; and the condi- 
tions precedent of the policy have been prac- 
tically complied with. The policy requires 
that proofs as to the natm-e and extent of the 
loss shall be furnished to the defendant with- 
in a reasonable time after the fire. This is a 
condition precedent, for the purpose of giving 
the insurance companies an opportunity to in- 
vestigate the claim, before being obliged to 
make payment. It is admitted that proofs 
were furnished on the 22d of June succeed- 
ing the fire, which were supplemented or 
amended by other proofs furnished at the re- 
quest of the insm-ance company on the 12th 
day of July, and it does not seem to be in- 
sisted that, under the circumstances, this was 
not apt time. The delay which took place, 
tmder some circumstances, might have been 
such as to have entitled the company to resist 
the loss; but under the circumstances under 
which this delay occurred, I think no ques- 
tion is made but what the plaintiff did fur- 
nish the proofs of loss which were required 
in apt time; so that you will not be troubled 
with that qrecition, as no question is made 
before the court or jury on that point. 

Defense on the merits, then, is made on 
two grounds: First— That the fire in question, 
was caiised by the criminal and willful act of 
the plaintiff, with the intent to defraud the 
insurance companies who had issued policies 
on this stock of goods. Second— That the 
plaintiff has been guilty of fraud in the exhi- 
bition of his proofs of loss by presenting an 
intentionally exaggerated statement as to the 
extent of his loss. As to both these defenses, 
the defendant has the laboring oar; that is, 
the defendant has the affirmative on these 
points, and must make out one or both of 
them by a satisfactory preponderance of evi- 
dence; but the sustaining of either of these 

2 [From 11 Chi. Leg. News, 115.] 
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propositions or grounds of defense would be 
sufficient to defeat the plaintifiE's daim. The 
effect of sustaining either of these defenses 
would he to brand the plaintifC as a deliberate 
swindler or moral criminal; therefore the 
proof on these points should he fully satisfac- 
tory to yx)ur minds. 

I had occasion in the trial of an insurance 
case a few yeai's since, to consider and give 
to the jury the rule in regard to the kind of 
proof which was requhed to sustain this kind 
of defense, which for convenience I will read 
to you: 

"If the plaintiffs knowingly, and with in- 
tent to defraud the defendant and other in- 
sm-ance companies, whq had insured their 
stock of goods, made up a false and exaggerat- 
ed statement of the amount and value of 
then' stock of goods in store at the time of 
the fire, and destroyed or damaged thereby, 
they thereby forfeit all claim against the in- 
surance company. 

"In cases of this kind, the plaintiff must 
•come into court with clean hands. The in- 
sured is presimied to know better than any 
one else the value of his property and the 
amount of his loss, and is bound to make his 
statement of loss honestly, without any at- 
tempt to obtain more than his actual damage; 
and this rule of law, that thus defeats all 
claims, unless honestly made, is intended, to 
protect insiu-ance companies" from frauds 
. which might otherwise be perpetrated on 
them. It is a rule which can do an honest 
man no harm. 

"I do not mean, by this, that a person who 
has sustained loss for which the insurance 
company is liable, is obhged to state his loss 
in dollars and cents with arithmetical accu- 
racy, for that, from a variety of circumstan- 
ces, is frequently impracticable; but he must 
disclose the whole truth, and nothing but the 
truth, as nearly as he can come at it at the 
time by a reasonable and honest effort on his 
part," Huchberger v. Home Ins. Co. [Case 
No. 6,821]. 

The defendant's evidence tends to show by 
circumstances, that the plaintiff's store was 
set on fire by the plaintiff, or through his 
connivance or procurement; and it appears, 
and is conceded, as one of the elements in 
this case, that the plaintiff was indicted in 
CUnton county, Iowa, where this loss occur- 
red, and ti'ied for the incendiary burning of 
this store, and on that trial, he was acquitted. 
This acquittal, however, is not to be consid- 
ered by you as in any light bearing upon the 
question of the guilt of the plaintiff upon this 
bi-anch of the case. It is not conclusive, and 
can cut no figm-e, and has no weight for the 
purposes of this trial. There may not have 
been testimony enough to justify the jury in 
their estimation in finding the plaintiff guilty 
of incendiarism, as charged in that indict- 
ment. We have not the record before us, 
and we do not know what the specific charges 
were; and therefore that trial and acquittal 
do not weigh as testimony in this ease at all. 



but you must decide this issue upon the evi- 
dence which has been given in this case. The 
defendant has the right to set up this de- 
fense, notwithstanding the fact that the plain- 
tiff was not convicted on that indictment. 

The circumstantial evidence centers mainly 
about the tub alleged to have been found in 
the store, with 'cotton batting and kerosene 
in it, on the morning after the fire. The de- 
fendant's evidence tends to show that such a 
,tub was found in the store immediately after 
the fire; and from this fact the defendant 
insists that the fair presumption is raised that 
this combination of combustibles was placed 
there for incendiaiy purposes, and that the 
plaintiff must necessarily have been privy to 
its being there for such purposes. I need not 
recapitulate in detaU the testimony of the de- 
fendant in regard to the time when and place 
where this tub and its contents were found, 
nor the alleged particulars in regard to the 
marks it left upon the floor, as this must all 
be fresh in your recollection. 

In answer to this branch of the ease, the 
plaintiff has offered proof tending to show 
that the tub in question was not seen in the 
buildmg for some days after- the fire— that it 
was in a restaurant up stairs over the ad- 
joming store at the time of the fire and either 
fell, or was thrown into the yard, and was 
either placed in the store by design or acci- 
dent after the fire, and without the knowl- 
edge of the plaintiff, and in furtherance of 
some design against him. 

The first question to be considered by you 
on this branch of the case is whether, if this 
tub and contents were found in the store on 
the moi-ning after the fire, upon the first in- 
gress into the store after the fire was suffi- 
eientiy extinguished, it furnishes a necessary 
inference that the plaintiff placed it or caused 
it to be placed there for incendiary purposes. 
. Second, does the proof offered by the plaintiff 
overcome or answer this theory? You have 
listened to the explanation which has been 
offered hj the plaintiff in reference to the 
question of the finding of this tub, as to 
whether the tub was actually there, as to 
whether it could have been there during the 
fire, as to whether its contents, cotton, bat- 
ting saturated with kerosene, perhaps as in- 
flammable a substance as is known, unless 
it may be gunpowder, could have remained 
unconsumed during such a fire. These are 
questions for you to weigh. The law makes 
you judges of the weight "to be given to all 
this testimony, not only as to the credibility 
of the witnesses, but as to the conclusions to 
be drawn from the circumstances to which 
they testify. It is for you to say whether 
this charge of incendiarism has -been so far 
made out, and sustained by the proof as to 
clearly satisfy your minds of its truth by a 
satisfactoiy preponderance of evidence. The 
testimony on this, as on the other points of 
the case, is conflicting and contradictory; and 
it is for you to reconcile it if you can, or if 
irreconcilable, to say which and how much 
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of it you will believe. If, from all tlie proof 
in the case, you come to the conclusion that 
the plaintife did set fire to his store, or 
caused it to be set on fire, then the plaintiff 
has no right of action on this policy, and you 
should find the issue for the defendant, with- 
out considering the other elements of the de- 
fense. 

As to the second ground of defense, the 
policy in this case contained the foUoAving 
clause: 

"All fraud or attempt at fraud, by false 
swearing or otherwise, shall cause the for- 
feiture of all claim on this company under 
this policy." 

It hardly needs a judicial interpretation of 
this clause of the contract to see that if the 
plaintiff has intentionally made a claim for a 
loss under this policy of a sum greater than 
his actual loss, for the purpose of defraud- 
ing the defendant thereby, he by such acts 
forfeits all right to a recovery under the 
policy. The uncontradicted evidence in the 
case shows that the plaintiff's books of ac- 
count, and original bills of purchase, and in- 
voices, were burned in the fire in question. 
The plaintiff was therefore obliged to resort 
to secondary evidence to show the amount of 
his loss; and his testimony tends to show 
that the method adopted by the plaintiff to 
arrive at, or ascertain approximately the 
amount of his loss, was to take the gross 
amount of his purchases ascertained from his 
bank account, the amount of cash deposited, 
as he claims to have sold only for cash, and 
to add to the cash deposited in bank what 
he believed or estimated to be a fair state- 
ment of his expenses, to take from this sum 
his average profits, and then deduct the bal- 
ance from his total purchases, on the assump- 
tion that all goods except those which had 
been sold in the due coui-se of trade, were in 
the store at the time of the fire, and that the 
result of these figures would be a very close 
approximation to the actual loss. 

I do not understand that the plaintiff's at- 
tomeys claim that this method would give 
an exact statement of the stock on hand; 
that perhaps would be impossible. In this 
statement is a lai*ge item for a bill of goods 
which the plaintiff claims to have bought in 
November or October, 1875, of one Rockwell, 
amounting, as is shown, to between six and 
seven thousand dollars in actual value, but 
for which the plaintiff claims to have paid 
$5,000; $1,500 of which was in cash and the 
balance in mining stock; and the whole con- 
troversy on this branch of the case centers 
around the question whether the plaintiff did, 
in fact, buy from Rockwell, and place in his 
store at Clinton, any such bill of goods as is 
claimed. I say the whole controversy centers 
about this fact, because there seems to be no 
dispute as to the amount of goods which the 
plaintiff bought of other merchants, and of 
which invoices have been furaished, which 
when added to the Rockwell bill make up the 
total of the plaintiff's purchases. Upon this 



pivotal question the plaintiff has testified to- 
the purchase from Rockwell of six or seven, 
thousand dollars worth of goods in the fall of 
1875, which he says he placed in his store, 
and which formed pait of his stock, and he- 
is the only witntss who has testified to the 
direct fact of such purchase. There are some 
witnesses who testify to facts which it is 
claimed coiToborate and sustain Mr. Sibley 
on this point, but they seem only to have par- 
tially corroborated him. For instance, Mr. 
Munson states tliat he knew of four trunks- 
of goods being shipped or sent by rail from 
Chicago to Clinton by the iilaintiff; but Mv. 
Munson does not know where these goods; 
came from, and there is, therefore, this link 
out, which you are obliged to fill by the plain- 
tiff's own testimony. He says these goods- 
came from the Rockwell purchase. Mr. Sib- 
ley also testifies that his pai-tner, Mr. Ches- 
ter, was with him at the time of the pur- 
chase, and inspected the goods. He tells you- 
that Chester is now in New York, and yet his 
testimony, as to the amount of this stock pur- 
chased, is not offered. The fact that, in a 
closely controverted question as to the value - 
of this stock of goods, the testimony of a 
witness is not offered who would seem to 
have been in a position to throw light upon 
the transaction, is a circumstance which the- 
jury have a right to consider, and it is for 
you to say whether it does or does not satisfy 
your minds that the testimony of this wit- 
ness, if produced, would not tell against the* 
plaintiff's ease, as it is your province to 
weigh all the circumstances in the case, as 
well as the direct evidence, and the lack of 
testimony is frequently as significant a fact 
as its presence. 

To meet this testimony of the plaintiff as 
to the goods sold by Rockwell, he (Rockwell) 
has been called as a witness, and he testifies 
in substance and positively, that he only sold 
the plaintiff about $70 worth of goods; and 
his testimony is corroborated to some extent 
by Skidmore, Boynton and Mrs. Wood, and 
perhaps others whom I have omitted to men- 
tion, who claim to have seen the goods in 
question, and who testify that Rockwell had 
only a small remnant of millinery goods, 
Avhose value, at the time, could not at the ut- 
most exceed from $100 to $125. There is also- 
testimony from the witness Johnson, who 
was a clerk for the plaintiff, tending to show 
that there was a depletion of this stock going 
on; that goods went irregularly out of the 
store, and not in the ordinary course of trade. 
His estimate, also, as to the value of the- 
goods, at the time of the fire, differs widely 
from the estimate of the plaintiff, and also 
from the estimate given by the plaintiff's wit- 
ness, Lewis, who was also a clerk in the store. 
I may here say that the plaintiff and Lewis- 
estimate the goods variously from $0,000 to- 
$11,000, as in the store at the time of the- 
fire, while Johnson places it only at the out- 
side as between three and four thousand dol- 
lars. There has also been a large amount of" 
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testimony introduced tending to impeach tlie 
witnesses, Sibley, Rockwell, Jolmson and 
Rowley. Tlie most of this testimony consists 
of proof tending to show that these witnesses 
have made on other times and occasions dif- 
ferent statements as to the fact than those 
they have given under oath before you on 
this trial. The law makes you the judges of 
the credibility of the witnesses, and the 
weight to be given to their testimony; and 
it is for you to say whether any of these wit- 
nesses, called by either pai-tj^ have been so 
far impeached— their credibility as witnesses 
so far attacked and broken down— as to jus- 
tify you in disbelieving their testimony. Up- 
on this point, I read from the instruction 
given by Mr. Justice Davis to a juiy, in the 
trial of a case somewhat similar to this, a 
few years since, from the bench of this court: 

"The credibility of witnesses is for the jury. 
The court cannot instruct you whom to be- 
lieve and whom to disbelieve. There is no 
artificial rule of belief to control the minds of 
a jury. Some witnesses, by their appear- 
ance on the stand, impress the jury that they 
are impartial between the pai-ties and tell 
the truth. Other witnesses who testify show 
such bias and tell their story in such a way 
that the mind hesitates to place implicit reli- 
ance on what they say. To such witnesses 
you should apply the best of your common 
sense. How did they bear themselves on the 
stand? Was the evidence favorable? Was 
it consistent with ordinary human conduct? 
Did they stand the test of cross-examination? 
Have they been successfully contradicted or 
impeached? Have they shown malice? 
These are matters proper to be considered in 
examining the value of testimony on which 
the case turns." Huchberger v. Merchants' 
Fire Ins. Co. [Case No. 0,822.] 

If you are satisfied from a consideration of 
all the proofs, that any witness has sworn 
falsely in regard to any material fact in this 
case, then you are at liberty to reject his en- 
tire evidence, but you are not obliged to do 
so, because he may have sworn falsely upon 
some point, and yet have told the truth upon 
others; so that you are, after all, to judge 
as to how much of each witness's testimony 
you will believe. 

So, too, In regard to the question of pre- 
ponderance of testimony. Mere numbers do 
not, as a rule, create such preponderance. 
That is, the jury are at liberty to believe one 
witness In opposition to several, if there is 
such coherence and such an air of veracity 
surrounding his testimony as to satisfy you 
that he has told you the truth, and that the 
others have not done so. The vei*y position 
in which the law places you as judges of the 
weight of the testimony and the credibility of 
the witnesses, leaves it for you to say whom 
and what you will believe, and how much 
you will believe. 

The question, after the consideration of all 
this" mass of contradictoi-y and ipapeaehing 
testimony, (and it is only for the solution of 



this question that the proof is admitted) iSr 
did Mr. Sibley purchase from Rockwell this 
large bill of goods to which he has testified?- 
If 3'ou find that he did purchase this six or 
seven thousand dollars worth of goods, and 
place them in his store, then I think I do not 
overstep the province of the court in saying 
that you should find for the plaintifC on this; 
branch of the case. But if, on the contrary,, 
you are satisfied that Rockwell has told you 
the truth as to the nature and extent of his 
dealings with Mr. Sibley, then you must find, 
for the defendant on this issue, because there- 
can be no dispute that Sibley, in his estimates 
of his loss which he rendered to the insur- 
ance company, includes this alleged purchase 
of six or seven thousand dollars worth of 
goods from Rockwell, and If he knew that 
he had made no such purchase, then he must 
have known that his claim was false and 
fraudulent, and by such fraud he forfeited 
his rights under the policy, and your finding 
should be for the defendant. 

As the testimony is voluminous, allow me 
to suggest that you may abridge your labor 
by considering these two questions of fact 
separately; that is, first, was the fire caused 
by the incendiaiy act of the plaintiff with in- 
tent to defraud? Does the testimony, when 
all weighed and considered, satisfy your 
minds by a satisfactory preponderance of 
proof that the plaintiff caused his store to 
be set on fire? If you solve that question In 
favor of the defendant, that will be an end 
of the case. If, however, you should con- 
clude that the charge of incendiarism is not 
made out to your satisfaction, then you can 
take up the last and other branch of the de- 
fense; I merely suggest this as you may be 
able more methodically to marshal the evi- 
dence on these two issues by considering 
them separately. 

In performing your duty as jurors, in the 
settlement of the Issues in this case, you 
should purge your minds of all prejudice 
against either party, and consider this case 
fairly as between man and man. 

Insumnee companies have become a neces- 
sity to the business' of a civilized community, 
and the transactions of this country could not 
be carried on without their agency. They 
are. but an aggregation of the capital of indi- 
viduals, and the individual stockholders 
whose money is invested in them, have rights 
as sacred and as much In your keeping and 
in the keeping of the court as that of any of 
the policy holders. The right in any case 
can harm no man. The business of insurance 
is peculiar. Insurance companies, from the 
very nature of their business, are exposed to 
a variety of frauds and Impositions. The 
ehai-acter of the business, therefore, justifies 
the insurance companies in hedging, as I may 
say, their liability with many precautions 
and conditions unknown to any other kinds 
of business. These conditions, however, as 
Interpreted by the courts, do not stand in the 
way of the recovery of an honest loss The 
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zeal and suspicion of agents and adjusters 
may, when there are suspicious circumstan- 
-ces surrounding the loss, give annoyance and 
produce delay, even in the case of a bona fide 
loss, which ought to be paid; hut this over- 
zeal of agents and employes in other cases 
<for I do not know that there is any allega- 
tion of that kind in this case) ought not to 
prejudice your minds against the defendant, 
or against insurance companies in general, so 
as to prevent your considering their defense 
^ when made, with the same fairness as if tne 
defense came from an individual. 

If you come to the conclusion that the de- 
fense has not been established by the evi- 
dence, then it will become your duty to fix 
the measure of the plaintifE's damages. It is 
conceded, or has been, during the trial, that 
the loss in this case was practically a total 
one; that is, that there were no remnants 
saved from the contents of the store that 
were of any appreciable value, or from 
which the plaintiff derived any benefit. It 
is also conceded that there were ten policies 
of insurance upon this stock of goods, mak- 
ing a total of insurance of $10,000. The 
proofs of loss submitted by the plaintiff, and 
us finally amended by him, amount to a total 
of $9,578.76, for which the defendant is lia- 
ble for one-tenth, with interest at the rate 
of six per cent, per annum from 60 days after, 
the final proofs of loss were rendered, which 
was on the 12th day of July, 1876. 

[If you find for the defendant it will not 
be necessary for you to make any computa/- 
tion as to that. The form of your verdict 
will be: "We, the jury, find the issue for 
the plaintiff, and fix the damages at" so 
much which will be the amount arrived at 
by the rule I have given y9u. If, on the 
■contrary, you find that the defense has been 
established, or either of the defenses, then 
the form of your verdict will be: "We, the 
jury, find the issues for the defendant"] s 

Verdict for plaintiff, for $567.50. 

The verdict in this case was subsequently set 
aside and a new trial granted; and the suit 
was afterwards dismissed by plaintift. 

NOTE. The fraud and false swearing, in 
order to defeat a recovery, must have been m- 
tentional, with respect to a material matter and 
with the purpose to defraud and deceive the inj 
surer. Marion v. Great Republic Ins. Co., do 
Mo. 148; Moadinger v. Mechanics' Fire Ins. 
Co., 2 Hall (N. Y. Super. C+.) 490; Commercial 
Ins. Go. V. Huckherger, 52 lU. 464; McMaster 
V. President, etc., of Insurance Co. of North 
America, 55 N. Y. 222; Maher v. Hibernia 
Ins Co., 67 N. Y. 283; Franklin Fire Ins. 
Oo. V. Updegrafe, 43 Pa. St. 350; Insurance 
Companies v. Weides, 14 Wall. [81 U. S.] Zip; 
Doffge V. Northwestern Nat. Ins. Co., 49 Wis. 
501, 5 N. W. 889. ^ , . .^ 

A. discrepancv between the value of the goods 
defetroved bv the fire as sworn to by the insured, 
and the value as proven on the trial in a suit 
against the company, is not necessarily evidence 
of fraud. Beck v. Germania Ins. Co., 23 La. 
Ann. 510; Clark v. Phoenix Ins. Co., 36 Cal. 
168; Franklin Ins. Co. v. Culver, 6 Ind. 137; 



Moore v. Protection Ins. Co., 29 Me. 97; Eoek- 
ford Ins. Co. v. Nelson, 75 III. 548. 

If payment of the loss be obtained by means 
of fraudulent proofs, the money may be recov- 
ered back. Hartford Live Stock Ins. Co. v. 
Matthews, 102 Mass. 221; Northwestern Life 
Ins. Co. V. Elliott [5 Fed. 225]; McConnel v. 
Delaware Mut. Safety Ins. Co., 18 -111. 228. 
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SICARD 7, BUFFALO, N. Y. & P. RY. 00. 

[15 Blatchf. 525; 8 Reporter, 550.] i 

Circuit Court, N. D. New York. Jan. 31, 1879. 

Appeal — Findings op Fact — Carrie ks — Lien 

FOR Freight — BANKRUPTcy — 

Title of Assignee. 

1. On a writ of error to the district court, 
where the judgment of that court is based on 
the report of a referee, the findings of fact made 
by the referee are conclusive, in this court, and 
only his conclusions of law can be questioned, 
and that only so far as they are challenged by 
exceptions filed in the district court. 

[Cited in Lyons v. Lyons Nat. Bank, 8 Fed. 
374.] 

2. The terms of a contract by a railroad com- 
pany for the carriage of coal, held to amount to 
a waiver of a lien on the coal for freight, so that 
the company, giving credit to the owners of the 
coal, and taking their note for such freight, 
had no right to rescind the contract and assert 
such hen, until the note was dishonored, before 
which time the title of an assignee in bank- 
ruptcy of said owners to said coal intervened. 

3. The title of an assignee in bankruptcy, un- 
der section 5,044 of the Revised Statutes of 
the United States, relates back to the time 
the petition in bankruptcy is filed, so that no 
person can, by ai-y subsequent act in respect to 
prooerty which was the property of the bank- 
rupt at that time, defeat such title, or place a 
lien on such property. 

4. Where a defendant put his refusal to de- 
liver property to its owner, on the ground of a 
lien on it for freight and also for storage, he 
cannot, in a suit against him to recover pos- 
session of the property, claim judgment on the 
ground that he had a lien for storage, it being 
held that he had no lien for freight. 

[EiTor to the district court of the United 
States for the Northern district of New York. 

[This was an action by George J- Sicard, as- 
signee in bankruptcy of Clarence D. Simpson 
and Joseph W. Dennis, against the Buffalo, 
New York & Philadelphia Railway Company, 
to recover damages for the detention of coal.] 

George Gorham, for plaintiff. 
Sherman S. Rogers and Franklin D. Locke, 
for defendant. 

BLATOHFORD, Circuit Judga This is a 
writ of error to the district court. After the 
cause was at issue in that court, it was re- 



8 [From 11 Chi. Leg. News, 115.] 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
8 Reporter, 550, contains only a partial report.] 
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ferred by the court, the counsel for the respec- 
tive parties having stipulated to such effect on 
open court, to a referee, to hear, try and- deter- 
mine the same, tiie order of reference provid- 
ing, that, on filing the report of the referee, 
judgment might he entered thereon, on applica- 
tion to the court, at any time. The referee re- 
ported in favor of the plaintifC. The defendant 
filed exceptions to the findings and decisions of 
the referee. The report and exceptions were 
brought before the court, on notice, and it made 
an order overruling the exceptions and con- 
fii-ming the report, and ordering that judgment 
be entered for the plaintifC in accordance with 
the report, with costs. Accordingly, a judg- 
ment was entered, that the plaintifC recover of 
the defendant 67.49 tons of egg coal, 12 tons of 
pea coal, 119.14 tons of chestnut coal, and 
S62.35 tons of stove coal, or, In case a deliv- 
ery of said property cannot be had, the sum of 
:$2,200.55, the value thereof; and, also, that the 
plaintiff recover of the defendant $165.43 dam- 
ages for the detention of said property, and 
^90.69, costs. The only question, on the rec- 
ord, is, whether the report of the referee ought 
to be sustained, as against the exceptions filed. 
The findings of fact made by the referee are 
■conclusive. Only his conclusions of law can be 
ciuestioned, and that only so far as they are 
■challenged by the exceptions filed in the comt 
below. 

The facts found by the referee are substan- 
tially these: JFrom May 1st, 1875, to Febru- 
ary 7th, 1877, the bankrupts were dealers in 
coal at Buffalo^ and the defendant was a rail- 
road corporation, operating a railroad between 
Emporium, in Pennsylvania, and Buffalo, and 
was a common carrier of merchandise, for hire. 
In May, 1876, it was agreed verbally between 
the banlirupts, as copartners, and the defend- 
ant, that, from that time forward, the defend- 
ant should ti-ansport for them, via Emporium, 
and over its railroad, to Buffalo, all hard coal 
sold by them; and that they should pay for all 
■coal shipped from September 1st, 1876, to De- 
cember 1st, 1876, 90% cents per gross ton, 
fi-eight, and for all shipped between December 
1st, 1870, and May 1st, 1877, ?1 per gross ton. 
Such payment was to be mad? as follows, viz.: 
The freight earned during the preceding month 
was to be determined and settled for ion the 
10th day of each calendar month, when the 
firm was to make and deliver to the defendant 
its promissory not^ payable 60 days after such 
10th day, for the amoimt of such monthly 
freight. The parties did not provide, by the 
contract, for the carriage of any specific amount 
of coal during said teim, but it was contem- 
plated, by both parties, that the firm would 
furnish to the defendant, for carriage tmder 
said contract, a large amount of coal each cal- 
endar month during such term. Under this 
agreement the firm commenced the shipment of 
coal, and thereafter shipped all its coal over 
the defendant's road, and made monthly set- 
tlements up to and including January, 1877, 
and the defendant delivered to the firm all coal 
carried except that specified in said judgment. 

22FJSD.OAS.— 5 



No settlement was made in February for the 
January shipments, and the defendant did not, 
in February, 1877, render any statement of the 
coal carried in January. On February 7th, 
1877, the bankrupts failed and made a volun- 
tary assignment of all their joint and several 
property to one Moulton, for the benefit of 
their creditors, under the statute of New York, 
At the time such assignment was made, and 
at the commencement of the suit, the defendant 
had -in its possession the coal specified in said 
judgment, all of which coal was transported by 
it from Emporium to Buffalo. The transpor- 
tation charges on the coal carried in January 
for the firm, by the defendant, were $2,821.47, 
and on that carried in February, ?651.25. The 
freight on the coal in the custody of the de- 
fendant at the time of the assignment was rea- 
sonably worth $561. The total amount owing 
to the defendant by the firm, at the time of 
such assignment, was $8,977.09, all of which 
was for carrying coal. Of thi& sum, all but 
that earned in January and February, 1877, 
was represented by notes given upon the 
monthly settlements made in November and 
December, 1876, and January, 1877, which notes 
had been endoi-sed by the defendant and dis- 
counted at its bank. One of the notes given 
by the firm to the defendant matured and was 
dishonored, and the defendant was charged as 
an endoi-ser upon it, February 21st, 1877, The 
defendant thereupon refused^to deliver any 
more coal to the firm or to Moulton, the as- 
signee, until the charges were paid, and, pay- 
ment not being made, it caused such coal as it 
had in its possession to be stored. It has never 
been tendered its charges, or any part thereof, 
by the firm, or by Moulton, or by the plaintiff. 
On the 14th of February, 1877, a petition in 
bankruptcy was filed by creditors, upon which 
the members of the firm 'were adjudged bank- 
rupts, and the plaintiff was appointed their as- 
signee, and received an assignment from the 
register May 12th, 1877, with title as of Feb- 
ruai-y 14th, 1877. Moulton assigned all his in- 
terest in the coal in question to the plaintiff. 
After qualifying as assignee, the plaintiff, on 
the 15th of May, 1877, demanded from the de- 
fendant the coal in its possession. The de- 
fendant claimed a lien upon the coal for the 
enth-e indebtedness, or, at any rate, for the rea- 
sonable worth of the transportation charged on 
the coal in its hands, and for its expenses in 
storing and earing for the coal subsequently to 
its delivery in Buffalo, and refused to surren- 
der possession of it until these charges were 
paid. The prices charged by the defendant 
were the reasonable worth of carrying coal 
from Emporium to Buffalo, those being the 
points between which the coal in question was 
transported. The reasonable cost of the stor- 
age of the coal in its possession, up to the time 
of the plaintiff's demand, was $150. The rea- 
sonable worth of the coal in the defendant's 
possession at the time of the demand by the 
plaintiff was $3.75 per ton for egg coal, $4.00 
for stove coal, and $2.90 for pea coal. The 
defendant has been compelled, as endorser, to • 
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take up all tlie notes of tlie firm -whlcla it held 
at the date of the voluntary assignment The 
referee found, as matters of law: (1) That the 
plaiutifC is the owner, and is entitled to the im- 
mediate possession, of 67.49 tons of egg coal, 
12 tons of pea coal, 119.14 tons of chestnut 
coal, and 362.35 tons of stove coal, in the pos- 
session of the defendant at the date of the j 
plaintiff's demand thereof, and that the defend- 
ant has no lien thereon; (2) that the defendant 
wrongfully detains and withholds said " coal 
from the plaintiff; (8) that the value of the 
coal so detained by the defendant is the sum of 
^2,200.53; (4) that the plaintifC is entitled to a 
judgment in his favor, awarding him the pos- 
session of the said coal, together with $165.43 
damages for the detention thereof, or, if tlie 
deliveiy of the said coal cannot he had, then 
that he have judgment against the defendant 
for the value of the said coal, viz.: $2,200.55, 
with damages for the detention thereof, viz., 
$165.43, amounting, in all, to ?2,365.98, with 
costs. The exceptions filed are (1) to the find- 
ing and decision that the defendant wrongfully 
detains and withholds said coal from the plain- 
tiff; (2) to the finding and decision that, at 
the time of the plaintiff's demand, the defend- 
ant had no lien upon such coal; (3) to the find- 
ing and decision that the plaintiff is entitled 
to a judgment in his favor, awarding him the 
possession of said coal; (4) to the finding and 
decision that the plaintiff is entitled to have of 
the defendant $105.43 damages for the deten- 
tion of said coal. 

The defendant contends that Moulton and 
the plaintiff can have no other rights than 
the bankrupts possessed; and that, after the 
dishonor of the bankrupts' note on the 21st 
of February, 1S77, the bankrupts could not 
have obtained possession of the coal from 
the defendant, because the default in the 
payment of the note authorized the defend- 
ant to rescind the contract, and assert its 
right to a lien on the coal, and to assume the 
same position as if there had not from the 
beginning been any special contract in re- 
spect to the coal found in the possession of 
the defendant when such note was dishon- 
ored. For the plaintiff, it is contended, that, 
by the terms of the original contract of car- 
riage, as to giving credit, the defendant 
waived its lien for freight; that the dishonor 
of the note, and the insolvency of the firm, 
gave no right to the defendant to rescind 
the contract and assert a lien; and that the 
bankruptcy intervened before the note was 
dishonored, and the title of the plaintiff to 
the coal, under the bankruptcy, relates to 
a time before the note was dishonored. 

The view urged on the part of the defend- 
ant is, that, by the original agreement, the 
defendant merely agreed to claim no lien 
if payment should be made at a specified 
time, that is, it agi-eed to claim no lien until 
default in payment should be made, but re- 
served its right to assert a lien when such 
default should occur. But, if this view were 
sound in law, as applied to the claim to a 



lien for freight, the defendant cannot as- 
sert such lien as against the plaintiff. It 
may be admitted that the plaintiff took his 
title to the coal subject to all the equities 
and liens of the defendant, as respected the 
coal, as the property of the bankrupts, on 
the 14th of February, 1877. Yeatmau v. 
Savings Institution, 95 U. S. 764, 760. At 
the vei-y least, however, the lien was sus- 
pended, and in abeyance, and incapable of 
assertion, until the 21st of February, 1877, 
even as against the bankrupts. Before that 
date the title of the plaintiff intervened, ei- 
ther through Moulton. or directly under the 
bankruptcj"- proceedings, or both. But the 
bankruptcy title must be regarded as the 
paramount one, and the voluntary assignee 
must be regarded as having assigned to tho 
plaintiff all his interest in the coal in ques- 
tion, because the plaintiff had the para- 
mount right to it, under the bankruptcy stat- 
ute. The bankruptcy assignment to the 
plaintiff related back to Febr uai-y 14th, 1877, 
and, by operation of law, vested the title to 
the coal in the plaintiff, as of that date. Sec- 
tion 5044. Although the bankruptcy assign- 
ment was not made until May 12th, 1877, it 
carried to the assignee the property owned 
by the bankrupt on Febi-uary 14th, 1877, and 
carried it in the condition in which it stood 
on that day, so that no person could, by any 
subsequent act in respect to such property, 
defeat such title. The defendant could not, 
by an act of rescission on the 21st of Feb- 
ruary, 1877, place a lien on the pi-operty, as 
against the title of the plaintiff. If such 
lien did not exist on the 14th of Februaiy, 
it could not arise afterwards, unless by tht» 
act of the assignee in bankruptcy. This 
doctrine is well settled in numerous cases. 
It is illustrated by the decision of this court 
in Howard v. Crompton [Case No. 6,758]. In 
that case, a person who was a debtor to a 
bankrupt at the time the proceedings in 
bankruptcy were commenced, thereafter and 
before the adjudication of bankruptcy paid 
the debt to the bankrupt, without any actual 
notice or knowledge of the bankruptcy pro- 
ceedings, and in the usual course of busi- 
ness, nbut the money thus paid did not come 
to the hands of the assignee in bankruptcy. 
It was held that the assignee could recover 
the debt from the person who so paid it to 
the bankrupt. The principle is the same as 
in the present case. 

It is contended by the defendant, that, if 
there was no lien for the freight, there was 
a lien for the storage, as against the plain- 
tiff; that, if the defendant had any lien up- 
on the coal for any amount whatever, the 
judgment below is erroneous; and that it 
can assert any lien it had, whether its re- 
fusal to deliver the coal was placed upon 
the proper ground or not. The argument is, 
that, whatever rights the plaintiff has, at- 
tached as of the 14th of February, 1877; 
that any delivery after that time to the 
bankrupts, or to Lloulton,- would not have 
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barred the plaintiff's right of action; tliat 
the plaintiff made no demand until May 
loth; that the defendant stored the coal 
about February 21st; that the reasonable 
cost of such storage from that time until 
ilay 15th was ?150; and -that for that 
amount the defendant had a lien. .The an- 
swer to this view is, that the referee finds, 
that, when the plaintiff made his demand on 
the defendant, the defendant put Its refusal 
to deliver, not on the ground of a lien for 
storage merely, but on the ground of a lien 
for the freight on the coal, and also for stor- 
age, and that it refused to surrender posses- 
sion of the coal until both the transportation 
charges and the storage expenses were paid. 
If a lien for the storage alone had been as- 
serted, non constat the plaintiff would have 
paid the $150. 

The foregoing views dispose of the first 
three exceptions to the referee's report. The 
fourth exception is to the finding and de- 
cision that the plaintiff is entitled to have 
of the defendant ?16g.43 damages for the de- 
tention of said coal. The gi-ound of the ex- 
ception is not stated. The exception admits 
that there is a finding by the referee that 
the plaintiff sustained $165.43 damages by 
such detention. What the damages were, 
or how their amount was arrived at, does 
not appear. The complaint alleges that such 
damages are $1,000, and claims judgment 
for them. If damages to the amount found 
were sustained, the plaintiff is entitled to re- 
cover them, and the finding that the dam- 
ages were $165.43 is conclusive, on this writ 
of error. 

The judgment below is affirmed, with 
costs. 
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Case Wo. 13,832. 

SICKELS v. BORDEN. 

[3 Blatchf- 535.] 1 

Circuit Court, S. D. New York. Nov. 6, 1856. 

Patents — New Idea— Adaptatios — Infringe- 
ment—Measure OP DAirAGBs— Patent 
Fee— Profits— STEA>t Cut-Off. 

1. The principle of the invention covered by 
Sickels' patent of September 19th, 1845, for a 

method of tripping the drop cut-off valves of 
steam-engines, and regulating and adjusting the 
same, explained. 

2. The mere discovery of a new idea is not 
the subject of a patent. It must, in order to be 
patentable, be embodied in working machinery, 
and adapted to practical use. 

[Cited in While v. Allen, Case No. 17,535; 

Reeves v. Keystone Bridge Co., Id. 11,660.] 

[Cited in Burke v. Partridge, 58 N. H. 352.] 

3. Rules for determining the infringement of 
a patent, stated. 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



4. The mere form of the defendant's ma- 
chmery must be disregarded, and the substance 
of its arrangement, and its method of work- 
ing, must be looked into, for the purpose of 
seeing whether the plaintiff's ideas are incor- 
porated in it. 

5. If the plaintiff's invention be a machine, 
it is infringed by a machine which incorporates, 
in its structure and operation, the substance of 
the invention, that is, an arrangement which 
performs the same service, or produces the same 
effect, in the same way, or substantially the 
same way. 

[Cited in Whitney v. Mowry, Case No. 17,- 
592; Werner v. King, 96 U. S. 218.] 

6. The doctrines of the cases of Walton v. 
Potter, Webst. Pat. Cas. 586, and Bovill v. 
Moore, Dav. Pat. Cas. 361, 405, on the subject 
of infringement, approved. 

7. If a patentee has an established patent fee, 
that sum, with the interest, constitutes the 
measure of damages for an infringement. If 
not, then the profits which the infringer has 
made by the use of the invention, may be taken 
as the measure. 

[Cited in Spaulding v. Page, Case No. 13,219; 
Emerson v. Simm, Id. 4,443; Washington 
A. & G. Steam Packet Co. v. Sickles, 19 
Wall. (86 U. S.) 617; Goodyear Dental 
Vulcanite Co. v. Van Antwerp, Case No. 
5,600; Stutz v. Armstrong, 25 Fed. 147.] 

[Cited in Dean v. Charlton. 23 Wis. 612; 
Porter v. Standard Measuring Mach. Co.. 
142 Mass. 195, 7 N. E. 928.] 

8. Where, for the purpose of introducing his 
invention to public notice, a patentee has ac- 
cepted small patent fees in particular cases, 
that consideration should be taken into account 
by a jury, in fixing a patent fee as a measure 
of damages. 

9. The adoption, by a jury, of the patent fee 
as the measure of damages for infringement by 
the use of a machine, operates to vest in the 
defendant the right to use the machine during 
tlie term of the patent. 

[Cited in Spaulding v. Page, Case No. 13,219: 
Stutz V. Armstrong, 25 Fed. 148.] 

This was an action on the case [by Wil- 
liam B. Sickels against William Borden,] 
tried before Mr. Justice Nelson, for the in- 
fringement of letters patent [No. 4,199J 
granted to Frederick E, Sickels, September 
19th, 1845, for a "method of tripping the 
drop cut-off valves of steam-engines, and 
regulating and adjusting the same." The 
material parts of the specification, and the 
claims, were as follows: 

"By the method now practised of operat- 
ing the drop cut-off valve, the motion is de- 
rived from the lifter, which approaches its 
state of rest as the piston of the engine ap- 
proaches the middle of its stroke, or its 
maximum velocity, and the valve is tripped 
by the same motion which lifts it; so that 
there must be very great nicety in the ad- x^ 
justment to regulate the extent of the cut- 
off at about the half stroke. The object of 
my invention is to remedy this, and its prin- 
ciple or character consists in tripping the 
valve by a motion independent of the lift- 
ing-rod or rods; and also in combining the 
various parts in such manner as to regulate 
the cut-off with accuracy, during the action 
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of tlie engine, by connecting tlie two shafts 
that trip the two cut-off valves, end to end, 
by means of adjustable spring arms that 
talce into and are, when set, held in the teeth 
of a sector, which vibrates on the axis of 
motion of the shafts, and receives its vibra- 
tory motion from the eccentric; which spring 
arms may be shifted in the teeth of the sec- 
tor, brought nearer to, or farther from each 
other, and thus cut off at a less or greater 
portion of the stroke. * * * It will be 
evident, from the foregoing, that any mo- 
tion, derived from any part of the engine, 
may be substituted for the vibration of the 
arms or wipers, provided the character 
above described be maintained; as, for in- 
stance, instead of the horizontal vibratory 
motion of the arm or wiper, the spring may 
be disengaged from the stem of the valve 
by a vertical descending motion as the lifter 
rises, and this may be derived from any 
moving part of the engine, other than the 
lifters or their rocking-shaft, such as the 
piston-rod, the beam, the crank-shaft, &c. 
What I claim as my invention, and desire to 
secure by letters patent, is, tripping the 
drop valve of the cut-off by a motion inde- 
pendent of the lifters, substantially in the 
manner and for the purposes herein de- 
scribed. I also claim combining the wiper 
that drops the valve of the cut-off, whether 
working horizontally or vertically, with any 
of the moving parts of the engine other than 
the lifters or their rocking-shaft, by means 
of the sector and arm or arms, by means of 
-which the extent of the cutroff can be regu- 
lated at pleasure, during the action of the 
engine, from the full to the least portion of 
the stroke, as herein described." 

The infringement alleged was in the use 
of the patented invention on the engine of 
the steamboat Metropolis, running between 
New York and Fall Elver, 

Charles M. Keller and Edward N. Dicker- 
son, for plaintiff'. 

Francis B. Cutting and Edwin W. Stough- 
ton, for defendant. 

NELSON, Circuit Justice (charging jury). 
The first question to which your attention 
should be directed, is the construction of 
the patent. This is essential, in order to en- 
able you, in the first place, to ascertain the 
extent of the plaintiff's right; and, in the 
second, to determine whether or not the ar- 
rangement of the defendant violates that 
right. To aid you in this investigation, it 
will be advisable, in the first instance, to 
look at the principle of the new set of ideas 
involved in the patentee's discovery, and 
which, it is claimed, have been embodied in- 
to a working machine, and adapted to prac- 
tical use. 

It is stated by the patentee, both in his 
patent and in his testimony on the trial, 
(and there seems to be no controversy 
among the experts respecting it), that pre- 



vious to September, 1845, (the date of the 
patent), the valve-stem, which was used for 
the purpose of disengaging and dropping 
the valve, and thereby cutting off the steam 
from the cylinder, was disengaged by the 
motion of the lifter of the valve; and that, 
as a consequence of this, there was a diffi- 
culty in cutting off the steam beyond the 
half stroke, and, as stated by the patentee, 
a nice and difficult adjustment was requir- 
ed, in order to effect the separation at that 
point. To remedy this difficulty Is the pur- 
pose of his improvement He gives up the 
lifting motion, which had before been used 
for tripping the valve, and substitutes in its 
place a motion from the engine independent 
of the lifting motion. In the particular ar- 
rangement described by him, he takes the 
motion from the eccentric strap, at right 
angles to the usual valve motion, and de- 
taches the valve by that motion, through 
the insti-umentality of the proper machin- 
ery, by means of a vibrating sector operat- 
ing upon an arm or wiper. This arrange- 
ment presents to the mind a new set of 
ideas, as constituting the subject matter of 
this invention. It is new, according to all 
the experts. Previously to this, the motion 
to trip had been taken from the lifter; and, 
therefore, it required a new development 
and application of power, to avoid the diffi- 
culty arising out of the use of the motion 
of the lifting-rod. The power of the eccentric 
had not before been applied for the pui-pose. 
The novelty of the invention consists in the 
new set of ideas by which the patentee saw 
the possibility of dispensing with the lifting 
motion as a means of detaching the valve 
and allowing it to drop, and in deriving 
power from some other part of the engine. 
He took it from the eccentric strap, and 
adapted it to his purposes by an arrange- 
ment of machinery independent of, and un- 
controlled by, the lifting motion. The im- 
provement, however, does not limit the pat- 
entee to the motion or jwwer derived frona 
the eccentric strap, for he says that it may 
be taken from any other moving part of the 
engine!, always excluding the lifting-rod. 

I agree with the counsel for the defend- ' 
ant, that the mere discovery of the idea of 
deriving power for the tripping of the valve 
from the eccentric strap, or from any other 
moving part of the engine not controlled by 
the lifting-rod, would not constitute the sub- 
ject of a patent, although the idea were new. 
That idea is, however, the foundation upon 
which the improvesment rests, and without 
which It would not have been discovered. 
The new set of ideas which of themselves 
are not the subject of a patent, must, in or- 
der to become patentable, be embodied in 
working machinery, and adapted to prac- 
tical use. It is the embodiment of machin- 
ery for practical purposes which furnishes 
beneficial results to the public, and renders 
the discovery patentable. This has been 
effected by the patentee, by the arrange- 
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ment of machinery "whereby the eccentric 
strap, by means of intervening arms and 
levers, which control the arm or wiper, oper- 
ates to detach the valve. This combination 
of machineiy embodied the new ideas of the 
patentee, and adapted them to practical use, 
and .thus rendered them the proper subject 
of a patent. 

Many parts of 'the machinery necessary 
for working a steam-engine, and which have 
been brought out in the progress of this 
trial, have no necessary bearing upon this 
controversy. The patent is simply for an 
arrangement of machinery to control the 
tripping of the valve. Of course, for the prac- 
tical working of the machinery, it is necessary 
that some contrivance should be interposed to 
take care of the valve in its descent to its seat, 
to prevent its breaking in pieces. But the 
easing of the valve to its seat, so as to i>v&- 
vent slamming or damage to the valve, al- 
though essential, has nothing to do with the 
contrivance for effecting the detachment. 
Different persons may prefer difiEerent 
modes of easing tlie valve to its seat after 
it is detached. One of the several contriv- 
ances possible you have seen in the ma- 
chine of the defendant In this machine 
the valve is eased down by the arm of the 
sector. Another contrivance (which is the 
favorite one of the patentee, and one to 
which he refers in his patent) is the water- 
dash-pot— a close vessel containing water, 
which checks the valve in its rapid descent 
to its seat. By the contrivance of Mr. Cor- 
liss, (which has been before this eourt)^ the 
valve is eased to its seat by compressed air. 
There may be many other contrivances for 
the same purpose. Suffice it to say, that 
these contrivances have nothing whatever 
to do with this controversy. Hence it is not 
important for you to inquire which of the 
several arrangements is the best one. 

The patentee having discovered that he 
could trip the valve by a motion independent 
of the lifting motion, and, therefore, not con- 
trolled by that motion, it is very obvious that 
such independent motion may be used to trip 
it at any desirable point of the stroke of the 
piston, because it is an independent motion, 
and (as was very well said by one of the ex- 
perts) a positive motion used for ti-ipping. 
Therefore, it may be used, at the discretion 
of the engineer, or of the person constructing 
the machinery, to detach the valve at any 
point of the stroke of the piston that may be 
the most useful. This led to the second claim 
in the patent By the interposition of the 
sector and arms, the engineer is enabled to 
detach the valve at will at any point of the 
stroke of the piston, during the operation of 
the engine. 

It was suggested, and to some extent urged 
by the counsel for the defence, in the progi-ess 
of the trial, that there was no novelty in the 
patentee's arrangement This is a question of 
fact for the jury to determine, upon a view of 
all the evidence in the case. I wiU not review 



the evidence, because all the experts called 
on both sides conceded that the idea of taking 
the power to detach the valve from some 
part of the engine other than the lifter, was 
new, and all of them admitted that it was 
valuable. After these unqualified concessions 
by the witnesses for the defendant, it is un- 
necessary to enter into an examination of this 
question. Whether Mr. Bennett had this idea 
is immaterial; since, according to his own 
testimony, whatever improvements he de- 
vised and put into operation on the Despatch, 
were abandoned, and his machinery was sold 
for old iron, after a partial trial. After this, 
it would be a waste of time to follow out any 
inquiry respecting the organization of his 
machine. 

The next inquiry is, whether or not the new 
set of ideas lying at the foundation of the pat- 
entee's invention, and embodied and adapted 
to practical pm-poses by him, is found in the 
tripping apparatus of the Meti'opolis. If the 
ideas of the patentee have not been embodied 
in that apparatus, there is no infringement, 
and the plaintiff is not entitied to recover. 
If they Jhave been, then there has been an ap- 
propriation of his property, and he is entitied 
to your verdict 

It was urged by the counsel for the defend- 
ant upon the basis of the testimony of the 
experts, especially that of Mr. Allen, that 
the defendant's an-angement is essential to 
the working of his machinery, and that, 
therefore, it is not to be separated into paits, 
in determining whether or not it is an in- 
fringement of the plaintiff's rights. This 
view may be taken as correct, but with this 
qualification— that if, on an examination of 
the defendant's combination, the peculiar ar- 
rangement of the patentee is found to be em- 
bodied and working there, as in the patentee's 
an-angement, however it may be combined 
with other machinery, the patentee's discov- 
ery is appropriated, the same as if it were 
used alone and separate from those connec- 
tions; and it will be the duty of the jury to 
determine whether there is, in the combina- 
tion and arrangement of the defendant, any 
such incorporation of the new set of ideas 
lying at the foundation of the patentee's in- 
vention. 

The new form of the machinery embodying 
the new ideas, is not a material- part of the 
patentee's invention, for the reason that 
the embodiment of his ideas into working 
machinery is rather the work of the skil- 
ful mechanic than that of the inventor. 
Many Inventors of improvements in ma- 
chinery, not being mechanics themselves, 
are obliged to obtain the aid of skilful me- 
chanics in embodying their ideas in practical 
working machinery. Different mechanics 
would perhaps embody them by different ar- 
rangements of machinery— all conforming, 
however, to the principles and ideas of the 
inventor. Hence, the mere form of the de- 
fendant's machineiT must be disregarded, 
and the jury must look into the substance of 
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its arrangement, and its method of -working, 
for the pui*pose of seeing -whether the ideas 
of the inventor are ineorpoi-ated in it. If 
they are, the patent is infringed. 

One of the defendaiit's experts, an ap- 
parently intelligent engineer, inferred that the 
defendant's arrangement -was substantially 
different from tliat of "the patentee, because, 
by folio-wing out the specification of the pat- 
entee, -which minutely describes the constmc- 
tion of his apparatus, he could not make 
the ari-angement used by the defendant. 
This proposition is also embodied in one of 
the prayers of the counsel for the defendant, 
but its unsoundness is obvious, upon an estab- 
lished principle of the patent law, -whicli de- 
clares that formal changes of machinery do 
not evade a patent. Ho-wever different, ap- 
parently, the arrangements and combinations 
of a machine may be from the machine of 
the patentee, it may in reality embody his in- 
vention, and be as much an infringement as 
if it were a servile copy of his machine. 
According to the patent law, if the machine 
complained of involves substantial identity 
with the one patented, it is an infringement. 
If the invention of a patentee be a machine, 
it is infringed by a machine which incorpo- 
rates, in its structure and operation, the sub- 
.stance of the invention; that is, an arrange- 
ment -n'hich performs the same sei-vice, or 
produces the same effect, in the same way, 
or substantially the same way. 

In a case before the king's bench in En- 
gland (Walton V. Potter, Webst. Pat Cas. 
5S6), Chief Justice Tindall made the follow- 
ing observations, with eveiy """Oi'd of which 
I agree: "Where a party has obtained a pat- 
ent for a new invention, or a discoveay he 
has made by his own ingenuity, it is not in 
the power of any other person, simply by 
vai-ying in form or in immaterial circumstan- 
ces the nature or subject matter of that dis- 
covery, to obtain either a patent for it him- 
self, or to use it without the leave of the pat- 
entee; because that would be, in effect and 
in substance, an invasion of the right." The 
chief justice, therefore, said to the jury: 
"AVhat you have to look at, upon the present 
occasion, is not simply whether, in form or 
in circumstances that may be more or less 
immaterial, that which has been done by the 
defendants varies from the specification of 
the plaintiff's patent; but you are to see 
whether, in reality, in substance, and in ef- 
fect, the defendants have availed themselves 
of the plaintiff's invention, in order to make 
that fabric which they have sold in the way 
of their trade." One machine is the same in 
substance as another, if the principle be the 
same in both, although the forms may be 
different. In Bovill v. Moore, Dav. Pat Cas, 
361, 405, Lord Chief-Justice Gibbs says: "I 
remember that was the expedient used by a 
man in Cornwall, who endeavored to pirate 
the steam-engine. He produced an engine 
which, on the first view of it, had not the 
least resemblance to Boultou and "VS''att's," 



(who were the patentees). "Where you look- 
ed for the head you found the feet, and where 
you looked for the feet you found the head; 
but it turned out that he had taken the princi- 
ple of Boulton and Watt It acted as well one 
way as the other; but if you set it upright 
it was exactly Boulton and Watt's engine. 
So, here, I make the observation because I 
obsei-ve it is stated that one acts upwards 
and the other do-wnwards. One commences 
from the bottom, and produces the lace by an 
upward operation. The other acts from 
above, and produces it by an operation down- 
wards. But if the principle be the same, 
it must be considered as the same in point 
of invention." 

These are the principles by which the jury 
must be guided, in an examination of the 
contilvance of the defendant which is claimed 
to be an infringement, and to embody the 
new ideas, the principle, the method of work- 
ing, which is found in the arrangement of the 
patentee. As I have aheady said, after a 
principle has been discovered, after a new set 
of ideas have been struck out by genius and 
thought, as in this case, their embodiment in 
machinery, their adaptation to the working 
out of the practical results contemplated by 
the inventor, is very much the work of the 
skilful mechanic. Any one, after becoming 
acquainted with the ideas of an inventor, may 
work them out in a manner and by machinery 
very different from the arrangement prefer- 
red or used by the inventor; but his merit 
will be far less than that of the pioneer who 
has developed to the community all that is 
new and valuable in the invention— as, in the 
case before us, the use of a motion independ- 
ent of the motion of the lifter, for the pur- 
pose of detaching the valve. 

It remains for you, in view of all the facts 
In the case, and of the general principles 
which I have endeavored to explain, to say 
whether or not the patentee's invention is to 
be found incorporated, in substance, in the 
arrangement and combination of the defend- 
ant If it is, it will be yomr duty to find a 
verdict for the plaintiff; otherwise, "for the 
defendant 

The only question remaining for your con- 
sideration, is that of damages. There are two 
modes of arriving at these: If the patentee 
has an established price in the market for his 
patent-right or what is called a patent-fee, 
that sum, with the interest, constitutes the 
measure of damages. If the patentee has no 
established price as a patent-fee, then you 
are to inquire as to the loss or injury which 
he has sustained by reason of the infringe- 
ment; and the profits which the infringer has 
made by the use of the invention, may be 
taken as the measure of damages. Of course, 
the defendant cannot complain of that, be- 
cause, if in fact he is an infringer, he has 
been using the property of the plaintiff; and 
whatever profits he has made out of its use, 
belong, in equity, to its owner. It Is a ques- 
tion here, whether or not an established pat- 
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ent-f ee for tMs improvement lias been proved 
by the evidence. Tliere is evidence tbat the 
patentee sold one of his patent-rights in Phila- 
delphia for $250, and that he sold another in 
Baltimore for $500. He sold several rights 
to the government, at a rate which, applied 
to the Metropolis, "svould amount to about $9,- 
OOO. As it respects the sales for $250 and 
$500, you have the explanation of the pat- 
entee himself. He says that his object in 
selling at such prices, was to get the inven- 
tion into public use, and that, on that ac- 
count, he made sacrifices of what he deemed 
its real value, so that the public might see 
the successful working of his improvement. 
Undoubtedly, this circumstance is not pecul- 
iar to this patentee. His account is perhaps 
the history of most inventions on their first 
introduction to public notice. It requires ef- 
fort, influence, and sacrifice, on the part of 
the inventor, to introduce them into notice, so 
that they may acquire the confidence of the 
community. The public are distrustfifl of 
new inventions, and rightfully so. Not one 
out of one hundred patents issued at the pres- 
ent day is worth, in my judgment, the parch- 
ment upon which it is written. It is only 
now and then that a valuable improvement is 
produced, and it soon becomes the subject of 
litigation and contest. And even the most 
meritorious require time, effort, influence, and 
the sacriflce of money, to bring them into use. 
It is quite proper that these views should be 
taken into account upon the question of the 
patent-fee. If you are satisfied that the im- 
pi-ovement was sold for less than its real 
value, for* the reasons stated by the patentee, 
and tliat sacrifices were made for the sake of 
introducing it into public use, these considera- 
tions should be taken mto account, in fixing a 
patent-fee as a measure of damages. It is 
iilso important that you should take into ac- 
count the fact that, if you adopt the patent- 
fee, whatever you may, upon the evidence in 
the case, determine that fee to be, it wiU op- 
<2rate to vest the right to use the invention on 
the Metropolis throughout the term of the pat- 
ent And you should state whether you 
adopt, as the measure of damages, the patent- 
fee, or the profits from the use of the inven- 
tion; because, in the former case, the right 
to its further use passes, and, in the latter 
case, it does not pass. Your verdict, in the 
latter case, wiU be a compensation for the use 
of the invention during the sixty days it was 
used on the Metropolis, before the suit was 
brought. 

The jury found a verdict for the plaintiff for 
$720, and stated that it was only compensation 
for the sixty days' use of the invention. 

[NOTE. A motion was subsequently made 
for an attachment against the defendants for 
violating the injunction granted in this case. 
The motion was denied as to all the defend- 
ants except the defendant Augustus Sturgis 
against whom a bailable attachment was is- 
sued. Case No. 12,833.] 

[For other cases involving this patent, see 
note to Sickels v. Mitchell, Case No. 12,835.] 



Case No. 1S,833. 

SICKELS V. BORDEN et al. 

■ [4 Blatchf. 14.] 1 

Circuit Court, S. D. New Tork. April 14, 
1857. 

IJTJDXCTIOir — ViOLATtOX —WHAT CONSTITUTES — 

ATTAcnjiEXT— Who Liable— Employee. 

1. Semble, that, in order to attach for the 
breach of an injunction restraining the infringe- 
ment of a patent, the party to be proceeded 
against must be a party to the suit, and have 
had notice of the application for the injunction. 

2. What constitutes the violation of an in- 
junction, considered. 

3. If an injunction is made broader in its 
scope than was intended by the order under 
which it was issued, the defendant should, on 
being served with it, take immediate measures 
to set it aside for that reason, and not wait, 
to raise the objection, until the hearing of a mo- 
tion for an attachment for a violation of the 
injunction. 

4. Where the chief engineer of a steamboat, 
owned and run by a foreign cori)oration between 
a port in New York and a port in Rhode Island, 
violated an injunction served upon him as a de- 
fendant in a suit: Held, that it was no defence 
to a motion for an attachment against him for 
such violation, that he was a mere servant of 
the corporation and subject to the orders of the 
master of the steamboat. 

This was a motion [by William B. Sickels] 
for an attachment for the violation of an in- 
junction restraining the defendants [William 
Borden and others] from using "a certain 
improvement in the cut-off, patented to Fred- 
erick E. Sickels by letters patent [No. 4,199] 
dated September 19th, 1845," "by themselves, 
their agents, servants, workmen or employees" 
"on the steamer Metropolis, running on the 
Sound between New York and Fall Rivei-," 
The injunction was issued under an order 
made by Mr. Justice Nelson, authorizing the 
issuing of an injunction "enjoining and re- 
straining the defendants, their agents, work- 
men and employees, from using or permitting 
to be used, on the engine of the steamer Me- 
tropolis, a certain improvement in the mode 
of tripping cut-off valves, patented by Fred- 
erick E. Sickels on the 19th day of Septem- 
ber, 1845, whereby the extent of the cut-off 
on said- engine is regulated by means of a 
motion at right angles, or nearly so, to the 
valve-motion of the engine, through the 
agency of a vibrating sector, with arms mov- 
ing coincident with the motion of the piston, 
or nearly so, as the same is now in use on 
said engine." [See Case No. 12,882.] It was 
contended by the counsel opposing the mo- 
tion, that the injunction was broader than 
the order; that the attachment could have 
no operation beyond the terms of the order; 
that, by the terms of the order, the injunc- 
tion was limited to the use of the adjustable 
feature of the invention referred to; and 
that, the defendants not having used that 
poilion of the patented invention, no attach- 
ment for a breach of the injunction should 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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tie issued. The motion was for an attaeli- 
ment against William Borden, "William H. 
Brown, Augustus Sturgis, and Horatio Al- 
len, the first three being, with the Bay State 
Steamboat Company, the defendants in the 
suit The marshal's return stated that the 
injunction was personally served on the de- 
fendants Borden, Brown and Sturgis, on the 
29th of November, 1856. 

A notice of a motion for an attachment, 
dated December 2d, 1856, and a copy of an 
affidavit of Henry Mason, were served on 
Horatio Allen on the 3d of December, and 
on William H. Brown, William Borden and 
Augustus Sturgis, on the 4th of December. 
The affidavit of Mason stated that he was 
an engineer; that he went to Fall Biver on 
the Metropolis, on Saturday night the 29th 
of November, and observed the operation of 
the engine of the boat; that the valves were 
operated, on that ti-ip, in the same manner as 
before the injunction was served, cutting 
<M at about half stroke, by means of a sector, 
with arms or wipers moving as before, in- 
dependent of the lifters; that the only change 
made was in substituting for the screw, 
which gave the adjustable feature, a smooth 
rod with collars; and that Sturgis, the en- 
gineer of the boat, informed him that Ho- 
ratio Allen had made the change on the 
boat. A notice of the renewal of the motion 
on the 26th of December, was served on Bor- 
den, Allen, Brown and Sturgis, on the 23d 
of December, and gave notice of the use of 
the affidavit of Mason. That affidavit was 
the only proof produced on the part of the 
plaintiff [William B. Sickels] to show a vio- 
lation of the injunction. 

In opposition to the motion, the counsel for 
Allen, Borden, Sturgis and Brown read the 
affidavits of Allen, Sturgis and Borden, and 
the affidavit of one John Fuerst The affi- 
davit of Allen showed that he was not in 
court when any injunction was ordered, and 
that he had never been served with any or- 
der or injunction in the ease, or with any 
copy or notice of any such order or injunc- 
tion. It also stated, that he prepared a plan 
for the change of the valve-gear of. the en- 
gine of the Metropolis, under a request to 
alter such vaJve-geai' so as to prevent its 
continuing to be an infringement of the 
Sickels patent; that such plan was submitted 
to the counsel who defended the suit at law 
which preceded this suit in equity; that said 
counsel advised that, when the proposed al- 
terations were made, the valve-gear would 
not be an infringement upon Sickels' patent; 
and that the proposed alterations were ac- 
cordingly made. It also stated, that such 
alterations entirely stripped the valve-gear 
of its adjustable feature. The affidavit of 
Sturgis stated that he was the chief engineer 
of the Metropolis; that he had not, since 
the service of the injunction, run the engine 
with the adjustable feature, but that the en- 
gine was altered before the injunction was 
served; and that he had, ever since such 
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alteration, been, and was now, compelled ta 
use the throttle-valve to regulate the run- 
ning of the engine. The affidavit of Borden 
showed, that he was not the owner or char- 
terer of the Metropolis; that he was not in 
possession of the boat, and was not the 
manager of it, except under instructions 
from the corporation owning it; that he did 
not now run the said boat or control her 
management; that he did not now use, and 
never had used, the plaintifC's invention on 
the Metropolis, or on any other boat; that 
he had not, since tbe order for the injunc- 
tion was made, or before, run or used, or 
caused to be run or used, the engine of the 
Metropolis; and that he had no control over 
the use of the engine. The affidavit of Fuerst 
showed the alteration of the engine. No af- 
fidavit of Brown was produced. He was 
mentioned by the coimsel on both sides, dur- 
ing the argument, as the master of tbe Me- 
tropolis; but this was not shown by the af- 
fidavits produced, nor did it appear that 
Brown was on the Metropolis, or had any- 
thing to do with her running, at the time of 
the alleged violation of the injunction. 

Edward N. Dickerson, for plaintiff. 
Francis B. Cutting, for defendants. 

HALL, District Judge. The injunction is- 
sued and served in this cause is directed to 
the defendants alone, and, by its terms, re- 
strains them, and them alone, from using "a 
certain improvement in the cut-off, patented 
by Frederick E. Sickels, by letters patent 
dated September 19th, 1845," "on the steam- 
er Metropolis, running on the Sound, between 
New York and Fall Biver." There is nothing 
upon the face of the injunction, by which its 
operation or restraint can be extended be- 
yond the precise limits indicated, and it is, 
therefore, the "use" only that is restrained, 
and that use on the steamer IMetropolis. 

If the injunction had been properly served 
on Allen, and had been directed to the serv- 
ants, agents, workmen and employees of the 
defendants, and had, in terms, restrained 
such servants, agents, workmen and em- 
ployees, the very serious question would have 
been presented, whether persons not parties 
to the bill could be restrained, under such a 
general designation, by an injunction issued 
upon notice only to the parties to the suit. 
The act of congress requires notice of an ap- 
plication for an injunction; and I am very 
strongly inclined to the opinion, that, in or- 
der to attach for the breach of an injunction, 
the party to be proceeded against must be a 
party to the suit, and have had notice of the 
application for the injunction. But it is un- 
necessary to determine this question upon 
the present motion. There is not the sliglit- 
est proof that Allen has ever used upon the 
Metropolis the invention referred to in the 
injunction; but it is sought to attach him be- 
cause, prior to the use complained of, he 
made an alteration in the engine of the 
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steamer. Tiiat alteration did not make the 
engine any more an infringement of tlie pat- 
ent On the contrary, it toolc away the ad- 
justable feature, by Tvhich "the extent of the 
cut-off can be regulated at pleasure, during 
the action of the engine, from the full to the 
Jeast portion of the sti'oke," which was spe- 
cifically claimed as a part of Sickels' inven- 
tion. It was, therefore, a less extensive and 
less injurious infringement, to use the en- 
gine after the change, than before; and cer- 
tainly the change can afford no ground for 
an attachment against Allen. It is not 
shown that he has used the engine before or 
since the change; and, therefore, even if he 
had been named as a defendant, and been 
served with the injunction, no attachment 
could be issued against him, upon the proof 
now before the court. The motion, as against 
Allen, is, therefore, denied. 

There is no proof that the defendant Bor- 
den has Tiolated the injunction. It is not 
shown that he has used the invention, or in 
any way run, used, managed or controlled 
the engine of the Metropolis, either personal- 
ly, or by the agency or intervention of oth- 
ers. Indeed, such use, control and manage- 
ment are e:qpressly and implicitly denied. The 
motion, as against Borden, is, therefore, de- 
nied. 

There is no proof of the violation of the 
injunction by the defendant Brown. On the 
argument, the counsel on both sides spoke 
of him as the master of the Metropolis; but 
there is no proof that he was such master, 
or was on board of the Metropolis at the 
time of the alleged violation of the injunc- 
tion, or that he has in any way used, or pro- 
cured or directed the use of the invention of 
Sickels in or upon that steamer. It seems 
to have been assumed that I would take ju- 
dicial notice that he was the master of the 
boat, and that I was to take if for granted 
that he was on board and acting as her mas- 
ter, and responsible for the use of her en- 
gine, on the 29th of November. This I can- 
not do. The motion, as against Brown, is, 
therefore, denied. I can, however, readily 
perceive that proof of the violation of the 
injunction may, perhaps, be made against 
Brown, and possibly against Borden; and I 
shall, therefore, give the plaintiff leave to 
renew the motion as against them, if he shall 
be so advised. 

The evidence of violation against the de- 
fendant Stui-gis is of a different character, 
though it must be admitted to be very slight. 
Mason swears to the use of the engine of the 
Metropolis on the night of the 29ai of Novem- 
ber, and describes the change which had 
been made, 'and which he says Sturgis, the 
engineer of the boat, informed him had been 
made by Allen. This conversation, it is fair 
to infer, was during this trip of the Metropo- 
lis, and, coupled with the statements made 
by Sturgis himself, in his own affidavit, in 
which he states that he was chief engineer 
on board of the Metropolis, which runs be- 



tween New York and Fall River, and had 
been such since the boat was put upon the 
line, and that he had been and was com- 
pelled, since the alteration of the engine, to 
use the throttle-valve, to regulate the run- 
ning of the engine, shows, I think, that he 
was running the engine on the Metropolis on 
the 29th of November, and that he has run 
it at other times,. and has, therefore, used the 
valve-gear in its modified form, since the 
service of the injunction. It, therefore, be- 
comes necessary to consider whether such 
use was a violation of the injunction. 

The injunction restrains the use of the im- 
provement patented to Sickels September 
19th, 1845. It is possible that the injunc- 
tion is broader, in this respect, than Mr. Jus- 
tice Nelson Intended it should be, but this 
does not appear conclusively, upon a com- 
parison of the order with the injunction. 
The patent embraces two claims or inven- 
tions—the first and most important being 
that by which the drop-valve of the cut-off 
is. tripped by a motion independent of the 
lifters; and the second being the adjustable 
feature, by means of which the extent of the 
cut-off can be regulated at pleasure, during 
the action of the engine. It is claimed that 
Mr. Justice Nelson intended that the use of 
this adjustable feature alone should be re- 
strained by the injunction to be issued in 
pursuance of such order. There is certainly 
some force in the suggestion, looking to the 
terms of the order and the language of the 
patent. But, if the injunction was too broad, 
the defendants should, when served with it, 
on the 29th of November last, have taken 
measures immediately to set it aside for that 
reason. They did not do so, and they had 
not done so when this motion was argued; 
and I am, therefore, inclined to hold, that the 
injunction covers both of the devices patent- 
ed, and must be held valid and effectual to 
the extent of the language employed to indi- 
cate the restraints imposed. The use of the 
engine after the alteration was, therefore, a 
violation of the injunction. 

But it is claimed that the defendant Sfurgis 
was a mere engineer, having no interest in or 
control over the vessel, and that he cannot be 
punished for a violation of the injunction. 
It was said, arguendo, that it would not do 
to punish by attachment the hands and fire- 
men, the mere servants of the owners of the 
boat, who were subject to the orders of the 
master, and to punishment for disobedience 
if they refused to aid in the navigation and 
use of the vessel. I see no weight in these 
objections, as applied to this particular case. 
Both the master and the engineer, as the 
agents and servants of the foreign corpora- 
tion defendant, are parties to this suit; and 
Sturgis is admitted to be the chief engineer, 
and the officer having the principal charge, 
management and control of the engine whose 
use constitutes the infringement. For the 
purpose of enjoining him, as the agent and 
acting officer of a foreign corporation, he 
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was properly made a party to the suit; and 
neither his agency, nor his relationship to the 
master or to the vessel, affords, in my judg- 
ment, any excuse for a violation of the in- 
junction. A bailable attachment must, there- 
fore, issue against him, to bring him before 
the coux-t, to answer for the alleged breach of 
the injunction. 

[For other cases involving this patent, see 
note to Sickels v. MiteheU, Case No. 12,835.] 



Case No. 13,834. 

SICKELS V. FALLS CO. 

14 Blatehf. 508 1 1 2 Fish. Pat. Cas. 202; 9 
Pittsb. Leg. J. 89.] 

Circuit Court, D. Connecticut. Aug. 13, 1861. 

Patents — Effect — Fdxction — Pkioe Patent — 
Reissce — Steam Cdt-Off. 

1. The claim in the patent granted to Freder- 
ick E. Sickels, September 19tb, 1845, extended 
September 19th, 1859, and reissued February 
21st, 1860, for an "improvement in steam en- 
gines," to "imparting a co-existing movement to 
two reciprocating catch-pieces, in the operation 
of the trip cut-off valves," is a claim for an ef- 
fect or function, and is, therefore, not patent- 
Jible. 

[Cited in Risdon Iron & Locomotive Works v. 
Medart, 158 TJ. S. 68, 15 Sup. Ct. 749.] 

2. The claim is also void on the ground that 
the improvement is substantially described and 
claimed in a patent granted to the patentee Oc- 
tober 19th. 1844. 

[Cited in Jones v. Sewall, Case No. 7,495; 
Consolidated Roller-Mill Co. v. Coombs, 39 
Fed. 38.] 

3. It is also void because, the improvement 
having been invented in 1844, it was not em- 
bodied in the original patent of 1845, or noticed 
therein until the reissue of 1860. 

This was an action at law [by Frederick 
B. Sickels against the Palls Company] for 
the infringement of letters patent [No. 4,- 
199] granted to the plaintifE, September 19th, 
1845, for an "improvement in steam en- 
gines," and extended for seven years from 
September 19th, 1859, and reissued Febru- 
ary 21st, 1860 [No. 910]. The patentee, aft- 
er describing the nature of his impi'ovement, 
iind the machinery for effecting it, claimed 
iis follows: "Imparting a co-existing move- 
ment to two reciprocating catch-pieces, in 
the operation of the trip cut-off valves." 

R. J. & Q. R. Ingersoll, E. N. Dickerson, 
-and G. M. Keller, for complainant. 

Roger S. Baldwin and E. "W. Stoughton, 
for defendant. 

NELSON, Circuit Justice. The claim is, 
in terms, for an effect, or function, and is, 
therefore, not patentable. But, without pla- 
<:ing the case upon this strict ground, the un- 
answerable objection to the plaintiff's re- 
covery is, that the improvement is substan- 
tially described and claimed in a patent 
granted to him on the 19th of October, 1844. 
This is a bar to the subsequent patent. 

1 [Keported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



Another difficulty in the case is, that the 
patentee admits that he invented the im- 
provement early in 1844. It was not em- 
bodied in the original patent of 1845, or no- 
ticed therein, until the reissue of February 
21st, 1860, more than fourteen years after 
the invention. 

We think that the defendant is entitled to 
judgment. 

[For other cases involving this patent, see 
note to Sickels v. Mitchell, Case No. 12,835.] 



Case ITo. 13,835. 

SICKELS V. MITCHELL. 

[3 Blatchf. 548.] i 

Circuit Court, S. D. New York. March 3, 
1857. 

Patents — Isjusctios — Defences to— When mat 
BE Issued. 

1. In order to successfully resist a motion for 
an injunction to ^'estrain the infringement of a 
patent, where no question is made as to the 
use by the defendant of the thing patented, 
facts must be shown, on the part of the defend- 
ant, tending to prove that the plaintiff was 
not the inventor of the thing patented within 
two years before his application for the patent. 

2. It is not a suflScient answer to such a mo- 
tion, that the infringement has been discontin- 
ued and is not intended to be resumed, no com- 
pensation for the unlawful use having been 
made. 

[Cited in Potter v. Crowell, Case No. 11,323.] 

3. There is no necessity that the validity of a 
patent should be established on a trial at law, 
before an injunction can be granted, where the 
case is a clear one for the plaintiff, even though 
it be shown that the defendant is able to respond 
in damages. 

[Cited in Hodge v, Hudson River R. Co., Case 
No. 6,560; Consolidated Fruit- Jar Co. v. 
Whitney, Id. 3,132.] 

This was an application [by Frederick E. 
Sickels] for. a provisional injunction to re- 
strain the infringement of letters patent [No. 
4,199] granted to the plaintiff, September 19th, 
1845, for an "improvement in the mode of 
connecting the steam-cylinder with the steam- 
chest." [The patent was reissued February 
21, 1860 (No. 910); January 1, 1861 (No. 1,113) 
and January 21, 1862 (No. 1,260).] The bill 
alleged that the defendant [Samuel L. Mitch- 
ell] had used the patented invention in the 
engines of the steamships Augusta and Knox- 
ville. 

Edwax'd N. Dickerson, for plaintiff. 
Erastus C. Benedict, for defendant. 

INGERSOLL, District Judge. By the 7th 
section of the act of March 3d, 1839 (5 Stat. 
354), if a patentee is the original and first 
inventor of an improvement at any time with- 
in two years before his application for his 
patent, this is sufficient to sustain his right 
to the improvement, although others may 
have known of it and used it during that pe- 
riod. No claim is made, in this case, that 

1 [Reported by Samuel Blatchford, Esq.. and 
here reprinted by permission.] 
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the patent issued to the plaintiff is void on its 
face. And no Imowledge or use of tlie im- 
prorement by any one Tvill deprive Mm of 
liis exclusive right, unless such knowledge or 
use was for more than two years prior to his 
Application for the patent. Is there, then, 
any proof, on the part of the defendant, which 
tends to rehut the legal presumption afford- 
ed by the patent, that the plaintiff was the 
inventor and discoverer of the improvement, 
•or which tends to show that it was either 
used or known by any one more than two 
yeai-s prior to his application for a patent? 

The only proof upon this subject is that 
^afforded by the affidavits of Thomas B. Still- 
man and of the defendant. Mr. Stillman is 
one of the firm of Stillman, Allen & Co., who 
built the engines of the Knoxville and Augus- 
ta with the steam-chests and cylinders which 
are the subject of complaint. He is brought 
forward to prove that the plaintiff was not 
itbe inventor of the improvement, and that it 
was known and in use before the issue of 
the patent. For this purpose he says, "that 
■easting cylinders and steam-chests together 
is an old piuetice, well known to the trade 
before the date of the plaintiff's letters pat- 
•eat." He further says, "and, before that" 
(the date of the plaintiff's patent), "the very 
■same arrangement as that claimed by the 
plaintiff was known to the trade." He does 
mot say that "the very same arrangement 
as that claimed by the plaintiff" was in use 
before the patent was issued; neither does 
!he say that this arrangement was known two 
years before the application for the patent. 
These are all the facts which he states bear- 
ing on the question or originality, or prior 
use or knowledge. As, therefore, he does not 
deny the allegations in the bill, that the plaintiff 
was the first and original inventor of the 
Improvement patented, and as he does not 
•state that the improvement patented was ei- 
ther known or used two years before-the ap- 
j)lication for the patent, it must at once be 
seen, that what he states on this subject (ad- 
mitting it to be all true) does not tend to 
prove the essential facts which must be prov- 
■ed in order to deprive the plaintiff of the 
xight to the improvement patented. No ma- 
terial allegation in the bill is denied by the 
iibove-recited facts stated by Mr. Stillman. 
They are all the facts ivhich he states applica- 
"ble to the Question under immediate consid- 
eration. He does, indeed, say that he "and 
his firm deny the validity of the plaintiff's 
patent, and intend to contest the same in 
good faith." But the facts which he states 
as a reason for contesting the patent do not 
afford even the semblance of a defence to a 
suit on the patent 

The defendant, in his affidavit, says, "that 
he does not know whether the plaintiff's al- 
leged patent is a valid patent or not, but he 
is advised by those who ai-e more competent 
to judge of such matters than he is, and de- 
nies that the said plaintiff has a valid patent 
for the union of the steam-chest and cylinder. 



in the manner mentioned in the bill," and 
"that he intends in good faith to contest the 
same." He does not deny the allegations in 
the bill, that the plaintiff was, before the 
date of the patent, the original inventor of 
the improvement patented, and that said im- 
provement had not been known before has 
invention. Nor does he allege any use by 
any one of the improvement patented, prior 
to the date of the patent. Indeed, he says 
that the use of it has been but recent. As 
he does not deny these allegations, he there- 
by admits them. He says he does not know 
whether the plaintiff's patent is a valid one 
or not, but that some one whom he thinks 
more competent to judge of such matters 
than he is, has advised him that it is not; 
and therefore he denies it to be a valid pat- 
ent. On what other ground, if any, he so 
denies, it is difficult to conceive. It is not 
on the ground that the plaintiff was not the 
original inventor of the improvement pat- 
ented, for he does not deny that the plaintiff 
was such original inventor. It is not on the 
ground that the invention was "known and 
used before the discovery of the plaintiff, for 
he does not deny the allegation of the bill in 
that respect, or claim in his affidavit any 
such prior knowledge or use. He says that 
he shall contest the patent, but he states no 
facts which, if established, would justify him 
in contesting it Neither of these affidavits 
makes any allegations which, if taken to be 
true, would invalidate the patent. It must 
therefore, be considered as a valid one. 

The next question is— does the defendant 
use the invention, as charged in the bill? 
There is no denial by the defendant of such 
use, except that he says that the steamer 
Knoxville is destroyed by fire, and that the 
invention is not now used upon her, and is 
not intended lay him to be used upon her, 
and that he has no interest in her. He has 
made no compensation to the plaintiff for 
such use, and no compensation has been 
made to him by any one for such use. Upon 
this state of facts, the plaintiff is entitled to 
the relief sought by injunction, unless addi- 
tional facts are made to appear to prevent 
such a result. 

Have such additional facts been made to 
appear? The defendant says that the valid- 
ity of the plaintiff's patent has never been 
tried in any action either at law or in eq- 
uity; that the steamer Augusta, on which the 
invention is alleged to be in use, is one of a 
line of ocean steamers, whose being laid up 
by an injunction would be a great public 
calamity'; that it would be impossible to re- 
move her cylinder, and substitute another, 
without an enormous expense, and a con- 
sumption of several months of time; that he 
is not making any profits by the use of the 
invention; that he is willing to pay for it, 
whenever the plaintiff's right to it, and the 
infringement of it shall have been legally 
established; that the issuing of the injunc- 
tion would cause irreparable and unnecessary 
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injury, without any benefit to the plaintiff; 
and that he is able to respond in any amount 
of damages wliich the plaintiff may recover 
for the use of the invention. 

There is no necessity that the validity of a 
patent should be established in a trial at law, 
before an injunction can be granted. The 
chief use of its being so established, is to 
show, where a defendant denies that the pat- 
entee was the inventor, or claims that the 
invention was known and used two year*s 
before the application for tue patent, that 
there is no foundation for such denial or for 
such claim. But, in this case, there is no 
sufficient denial of the invention by the plain- 
tiff, and no sufficient allegation that the in- 
vention was either known or used two years 
before the date of the application for tlie pat- 
ent. The other allegations are not sufficient 
to stop the injunction. It is too much for a 
defendant, in a clear case, to insist upon hav- 
ing the privilege of using a patented inven- 
tion, for the reason that he is able to pay 
the damages which may be awarded against 
him, at the end of a protracted litigation to 
ascertain their amount. The plaintiff may 
not be as able to prosecute a suit as the de- 
fendant is to defend. And, if the evils which 
the defendant sets forth are to follow, by the 
granting of an injunction, he could easily 
have avoided them. The ground of complaint 
in the bill is, that the defendant is using the 
invention, without paying a reasonable sum 
therefor. There would have been no cause 
of complaint, if the defendant had paid a rea- 
sonable sum for the use of the invention. 
This he has not done, and he has refused to 
pay any thing, imless compelled to pay by the 
judgment of a court. The plaintiff has a 
right to demand of the defendant, if he wish- 
es to use the invention, to first pay for such 
use. And, if he will not pay, and if the evils 
follow which he predicts, by his being com- 
pelled to desist, he has no one to blame but 
himself. As the case is now presented, the 
right of the plaintiff is clear, and the viola- 
tion of right on the part of the defendant is 
equally clear. I consider the case as it is 
now presented upon the bill, affidavits, and 
other papers in evidence, and not as it may 
by possibility be presented at some other 
time. Let the injunction issue as prayed for. 

[For other cases involving this patent, see 
Sickels V. Falls Co. Case No. 12,834; Same v. 
Evans, Id. 12,839; Case v. Borden, Cases Nos. 
12,832, 12,833; Same v. Tileston, Case No. 12,- 
837; Steam-Packet Co. v. Sickles, 10 How. (51 
U. S.) 419.] 

Case ISTo. 12,836. 

SICKELS et al. v. RODMAN. 

[1 West Law J. 381.] 

Circuit Court, S. D. New York. Dec, 1843. 

Patekts— Steam Cut-Off— Novelty. 

Action on the case for infringement of a 
patent. This was an interesting case tried 
in the United States circuit court, before his 



honor Judge BETTS, and it is one of consider- 
able importance to persons engaged in the 
business of running steamboats, and to 
builders of steam engines. The action was 
brought to recover damages for the violation 
of a patent granted to Frederick E. Sickels, 
in May, 1842, for an improvement in the cut- 
off, by which the valves themselves are 
made to cut off the steam at any part of the 
stroke, without noise or slamming, instan- 
taneously, and also to effect a veiy great 
saving of fuel. It was proved on the part 
of the plaintiffs, that Mr. Frederick E. Sick- 
els, a talented -and veiy ingenious young me- 
chanic of this city, had, for two or three 
years before taking out his patent, devoted 
his time and ingenuity to this subject, and 
had, as early as the latter part of 1839, or 
early in 1840, conceived and made drawings 
of the plan which forms the subject of the 
patent. His invention, as described in the 
patent, consists of an apparatus for lifting 
and tripping the valves at any required 
point of the stroke of the piston, and also of 
a cylinder, with a cup or secondary reser- 
voir at the bottom, and partially filled with 
water or other fluid, into which cylinder or 
secondary reservoir worlrs a plunger which 
is attached to the valve-stem and which per- 
mits the valve to descend very rapidly, but 
checking it the very moment of its reaching 
its seat, so that it closes without noise or 
slamming, and with great precision and ac- 
curacy. It was further proved, that this in- 
vention was one of very grreat utility and 
value, and that it was very perfect in its 
operation, and effected a saving of fuel of 
about one-fifth what is usually consumed 
in engines with the ordinary throttle-valve 
cut-off. One set of the apparatus, which 
had been used on board the steamer Rhode 
Island, was exhibited on the trial, and which 
had run for a year with perfect accuracy, 
and which effected a saving of fuel of about 
two tons a passage. It was also proved, 
that the defendant, who is a manufacturer 
of steam engines, had, without license from 
the plaintiffs, constructed an apparatus pre- 
cisely like that patented by Mr. Sickels, and 
put it in operation on the engine of the 
steamboat Westchester, running upon the 
Hudson river. It was upon this infringe- 
ment that the plaintiffs brought the suit, as 
well to establish the originality of the inven- 
tion and the validity of the patent as for 
the recovery of damages for the infringe- 
ment. 

On the part of the defendant, witnesses 
were called to prove, that something similar 
to the plan of Mr. Sickels had been on board 
the steamboat South America before the 
patent, and in other places; and it was also 
claimed, that the principle of the improve- 
ment was set forth in Stuart's Anecdotes of 
the Steam Engine, in the description of one 
of Watt's reciprocating engines, in which a 
retardation of the opening of the valve was 
-effected by means of a weight falling in wa- 
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ter. Tlie plaintiffs, however, showed clear- 
ly that :Mr. Siekels had conceived the plan, 
and made regular drawings of it long before 
it was put in use on board the South Ameri- 
ca, and that the secondary reservoir, with 
the pljanger fitted to it, and acting in wateT, 
was entirely his own invention, and that the 
method described in Stuart's work was un- 
like that of air. Siekels, and was for a dif- 
ferent object. 

His honor Judge BETTS delivered a very 
able and impartial charge to the jury, after 
a trial of three days, and the jury found a 
verdict for the plaintifEs for two hundred 
and seventy-five dollars damages," being the 
whole amount claimed— thus establishing 
the validity of the patent, and the claim of 
Mr. Siekels to the honor of being the invent- 
or of this highly ingenious and useful im- 
provement. 

J. B. Staples and S. P. Staples, for plain- 
tiffs. 

R. Ten Broeck and Mr. De Witt, for de- 
fendant. 

Case No. 12,837. 

SIGKELS V. TILBSTON. 

[4 Blatchf. 109.] i 

Oircuit Court, S, D. New York. Oct. 13, 1857. 

Patents— Steasi Cut-Off— Preliminary Isjdsc- 
TioN— PoBLio Convenience. 

1. Where the patentee of an improvement in 
a. cut-off for a steam-engine had established 
his patent on a trial at law, and obtained an in- 
junction against a particular apparatus used on 
a steam-vessel, this court granted a preliminary 
injunction against a like apparatus used on an- 
other steam-vessel, although it was claimed that 
such apparatus had been patented and was 
adopted in good faith. 

2. Where the rights of the plaintiff are mani- 
fest, and the violation of them by the defendant 
is clear, the consideration of either public or 
private conv^ienee should have little weight. 

[Cited in Hodge v. Hudson River E. Co., Case 
JSfo. 6,560.] 

[This was a bill in equity by William B. 
Siekels against Thomas Tileston.] 

Application for a provisional injunction. 
The bill alleged that Frederick E. Siekels 
was the original and fii-st inventor of an "im- 
provement in the mode of tripping cut-off 
valves," for which letters patent [No. 4,199] 
were granted to him on the 19th September, 
1845; that he, on the 5th of August, 1848, as- 
signed the same to the plaintiff; that the plain- 
tiff, on the 9th of July, 1855, brought an action 
-of law, in this court, against William Borden, 
agent of the Bay State Steamboat Company, 
for the unauthorized use of the invention on 
a steamboat called the Metropolis, which con- 
tained an improvement in the mode of trip- 
ping cut-off valves, known as "Allen and 
Wells' adjustable cut-off;" that the defend- 
ant in that suit pleaded the general issue and 
gave notice of the want of novelty; that the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



CCase No. 12,837) SICKELS 

issue came to trial at the October term of 
tiiis court, in 1856; that Horatio Allen was a 
witness in said action at law, for the defend- 
ant; that the jury gave a verdict for the 
plaintiff, and assessed, as his damages, $750, 
for sixty days' use of the improvement on the 
Metropolis; that, afterwards, this court, upon 
that verdict, granted an injunction, restrain- 
ing the use of the cut-off on the Metropolis; 
that the defendant, on board of the steamer 
Nashville, running from New York to Charles- 
ton, was now using a cut-off similar to that 
used on the Metropolis, and substantially 
similar to the patented improvement, without 
the license or permission of the plaintiff; and 
that the defendant refused to pay the plain- 
tiff for the usffthereof, or to desist from using 
it [Case No. 12,832.] 

Edward N. Dickerson, for plaintiff. 

Francis B. Cutting, for defendant. 

INGERSOLL, District Judge. It is not de- 
nied by the defendant that Frederick E. 
Siekels was the original discoverer of the 
improvement described in his patent; or that 
he is entitled to that which the patent pur- 
ports to gi-ant to him; or that he has assign- 
ed the patent to the plaintiff. The action at 
law, the verdict of the jury and the injunc- 
tion granted against the Metropolis, are ad- 
mitted by the defendant, as stated in the bill. 
It is admitted also by him that the cut-off 
improvement used by him on board of the 
Nashville 'is like that used on board of the 
Metropolis; and that they are both what are 
usually called "Allen and Wells' adjustable 
cut-off." Upon this state of facts, therefore, 
it would follow, (there being nothing else in 
the case,) that if the use of the cut-off on 
board of the Metropolis was a violation of the 
plaintiff's rights, which required for their 
protection the intei*position of the court, by 
way of injunction, the use of the same kind 
of cut-off on board of the Nashville was a 
violation of the plaintiff's rights^ requiring 
the same kind of interposition. 

But the defendant says, that he is advised 
by his counsel, that the cut-off he is using is 
not any infringement upon the patent, and 
that he intends to defend this suit, and ex- 
pects to establish, by the decision of this 
court, that the cut-off now on the Nashville is 
no infringement of the patent. As this court 
has, in the case of the Metropolis, upon full 
investigation, solemnly decided that the cut- 
off used on board of that boat was an in- 
fringement of the patent, and, as it is ad- 
mitted that the cut-off used on board of the 
Nashville is like the cut'Off used on board of 
the Metropolis, this court has already decid- 
ed that the cut-off now on board of the Nash- 
ville is an infringement of the patent. 

The defendant says, that prior to 1853, 
when the cut-off used in the Nashville was 
put on bo&,rd of her, it had been patented to 
Allen and Wells. But, whether it was pat- 
ented to Allen and Wells or not, this court 
has already decided, that cut-offs made like 
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it are a violation of the rights patented to 
Sickels; and no subsequent patent can take 
away rights secured by a prior patent. The 
defendant further says, that when he adopt- 
ed the cut-off of Allen and Wells for the 
Nashville, he adopted it in good faith; and 
that he had no idea that he was violating 
any of the rights secured by the Sickels pat- 
ent. If the determination of this court, as 
to the injunction already granted, was cor- 
rect, he now knows that the use of the Allen 
and Wells cut-off on board of the Nashville 
is a violation of the rights secured by the 
Sickels patent The bill charges, that the de- 
fendant, while using, in the Nashville, a cut- 
off like that used on board of the Metropolis, 
refuses to pay the plaintiff anything for the 
use thereof, or to desist from using it; and 
these charges in the bill are not denied. 
They ai-e, therefore, admitted. After the de- 
cision of this court in the case of the Metrop- 
olis, the defendant must, upon the facts pre- 
sented in this case, do one of these two 
things— he must either pay the plaintiff for 
the use of the cut-off, or desist from using it. 
If he is not willing to pay, he must not use. 
There is no more reason why an injunction 
should not issue against the Nashville, than 
there w^as why one should not issue against 
the Metropolis. The cut-offs used in both are 
the same. If one is a violation of the plain- 
tiff's patent, the other is. Both boats are 
engaged in the same kind of business— one in 
caiTying freight and passengers to S'all River; 
the other in the same kind of business be- 
tween New York and Charleston. The same 
legal discretion should be used in the one 
case as in the other; and the consideration 
of public or private inconvenience should not 
operate more in the one case than in the 
other. The rights of the plaintiff are mani- 
fest. By the decision of this court in the 
case of the Metropolis, and the facts admit- 
ted in this case, the violation of right on the 
part of the defendant is clear. He refuses 
to make any compensation for such violation, 
and insists upon doing, without making com- 
pensation therefor, that which has been ad- 
judged to be a violation. In such a case, the 
consideration of either public or private con- 
venience should have little weight. The law, 
so far as this court is concerned, was settled 
in the case of the Metropolis. In that case, 
the conscience of the court was satisfied that 
the Allen and Wells cut-off was a violation of 
the plaintiff's rights. The defendant admits 
the validity of the Sickels patent; and does 
not, in his answer to the plaintiff's applica- 
tion, intimate that he has it hi his power to 
bring forward any new fact which was not 
brought forward in the Borden Case, and in 
the case of the Metropolis, to show that the 
Allen and Wells cut-off is not an infrhigement 
of the rights secured by the Sickels patent. 
The result is, that a preliminary* injunction 
must issue, as prayed for. 

[For other cases involving this patent, see 
note to Sickels v, jNlitchell, Case No. 12,835.] 
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SICKELS et al. v. YOUNGS et al. 

[3 Blatchf. 293.] i 

Circuit Court, S. D. New York. Sept. 25, 
1855. " 

Patents — Pbelimijtauy lyjuxoTioN — Whes 

GrRAXTED — StEAJ! CUT-OFF. 

1. On a motion for a preliminary injunction, 
to restrain the infringement of letters patent, 
the court will not look further into the case 
than to ascertain whether or not, upon estab- 
lished principles of equity, to prevent an ir- 
reparable injury, the interference of the court 
is required, pending the litigation. 

rCited in Earth Closet Co. v. Fenner, Case 
No. 4,249.3 

2. Such injunction will be withheld, unless the 
right is clear in favor of the plaintiff. 

[Cited in Earth Closet Co. v. Fenner, Case 
No. 4,249.] 

3. Although, on such a motion, it appears that, 
on the trial of an issue awarded in the cause, 
on the question of infringement, the jury found 
in favor of the plaintiff, still the court will not 
adopt the verdict of the jury, but will examine 
the whole case, including the evidence given 
before the jury, and will grant or withhold the 
injunction according to its own judgment there- 
on. 

4. In this ease the court decided, notwith- 
standing the verdict of the jury in favor of the 
plaintiff, that the defendant did not infringe, 
and refused the injunction. 

5. The question of infringement discussed as 
between the claim of Sickels' patent, of May 
20th, 1842, for regulating the closing of the 
valves of steam-engines and preventing them 
from slamming, "by means of a water reser- 
voir," and the apparatus described in Corliss' 
patent, of July 29th, 1851, in which the weights 
that close the valves are prevented from siani- 
ming by being cushioned on air, and the latter 
held not to infringe the former. 

[This was a bill in equity by William B. 
Sickels and others against David L. Youngs 
and Stephen Cutter.] 

Motion for a provisional injunction to re- 
strain the infringement of letters patent 
[No. 2,631], granted to Frederick E. Sickels, 
May 20th, 1842, for "a new and useful im- 
provement in the manner of constructing 
the apparatus for lifting, tripping, and regu- 
lating the closing of valves of steam-en- 
gines." The plaintiffs were assignees of 
the patent. The bill was filed on the ISth 
of March, 1853. 

Edward N. Diekerson and Charles M. Kel- 
ler, for plaintiffs. 

William H. Seward, Thomas A. Jenckes, 
and Samuel Blatchford, for defendants. 

NELSON, Circuit Justice. The bill charges 
the defendants with using an engine and 
machinery constructed and arranged upon 
the same plan with that of Sickels, that is, 
"an engine in which the valves are opened 
by lifters having on them catches, which are 
detached from the valve-stems, at the de- 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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sired point, by a cam or stop, so as to per- 
mit tlie valves to close rapidly by tlie force 
of gravity or by springs," and witli regulat- 
ing the descent of sueli valves, and prevent- 
ing tliem from slamming, "by using a cy- 
lindrical vessel containing air, and so con- 
structed that a piston descends in it freely 
to a cei-tain point, and there is arrested and 
protected from slamming by the fluid confin- 
ed in a close chamber under it, substantially 
in the manner patented as aforesaid." 

The defendants, in their answer, deny that 
they are using and operating an engine con- 
structed substantially on the plan of the 
plaintiffs; and also deny that they "regulate 
the closing of the valves, and prevent them 
from slamming, "by means of a water-reser- 
voir, furnished with a piston or plunger at- 
tached at the lower end of the valve-stem, 
and operating within an adjustable cup, 
substantially, as described in Sickels' patent; 
or that they use any contrivance to regulate 
the closing of the valves, or to prevent them 
from slamming, or any water-reservoir what- 
ever, or any adjustable cup, or any other con- 
trivance for effecting the 'purpose intended and 
described" in that patent. The defendants 
further state, that they are using a steam-en- 
gine constructed by G. H. Corliss and E. J. 
Nightingale, of Providence, B. I., and which 
contains improvements invented by Corliss, for 
which a patent was issued to him March 10th, 
1849, and reissued May 13th, 1851, and for 
which another patent, for "improved cut-off 
gear," was issued to him July 29th, 1851; that 
said improvements are substantially different 
from those described in the plaintiffs' patent; 
that, in order to arrest the motion of the weight, 
after its office of closing the valve has been 
performed, the weight is dropped into a cylin- 
drical socket, within which it compresses the 
air, which thus forms an elastic cushion, by 
which its descent is arrested; and that, in or- 
der that the fall and action of the weight 
may not be checked until a"f ter the valve is en- 
tirely closed, an opening is made in the side 
of the cylinder or socket, at a point which 
the weight will reach after the valve is closed, 
so that the weight will fall freely to that 
point, and then be arrested by confining and 
compressing the air, so as to cause it to form 
an elastic cushion, to prevent any jar of the 
machinery from the use of a detached weight 
after the port is closed. 

A motion was heretofore made before me at 
chambers, on behalf of the plaintiffs, for a pre- 
liminary injunction, founded upon the plead- 
ings, together with affidavits and models. Aft- 
er hearing the arguments of counsel, and duly 
deliberating thereon, J made an order, on the 
7th of September, 1854, that the following 
questions be tried at law at the nest term of 
the circuit court, namely: First, whether or 
not the construction, arrangement, or combina- 
tion of the apparatus used by the defendants 
for the more readily cutting off steam in work- 
ing the steam-engine, as charged by the plain- 
tiffs in their bill, are substantially identical 



with the construction, arrangement, or com- 
bination of the apparatus described in and) 
claimed by the plaintiffs under the patent 
granted to F. E. Sickels, May 20th, 1842, for 
the more readily cutting off steam in working 
the steam-engine; and, second, whether or not 
the construction and arrangement of the ap- 
paratus for preventing the- slamming of the- 
valves in closing, used by the defendants, as 
charged in the bill, are substantially identical 
with the construction and arrangement of the 
apparatus described in and claimed by the- 
plaintiffs under the aforesaid patent. 

These issues came on for trial before hi& 
honor, Judge Betts, on the 20th of December,. 
1854, and, after a very elaborate examination 
of witnesses on both sides, and a submission 
of the questions to the jury, they returned ai 
verdict in favor of the plaintiffs on both is- 
sues. 

The motion for the preliminary injunction 
is now renewed founded upon the evidence 
taken at the trial at law, and the verdict; 
also, upon the affidavits before the court on 
the first motion, and upon further affidavits 
taken since the trial, and models of the dif- 
ferent improvements and machinery, as claim- 
ed by the respective parties. 

As this is a motion simply for a preliminary 
injunction, and not a ease upon pleadings and; 
proofs for a final hearing, I shall not look 
fm-ther into the mass of papers before me, 
than to ascertain whether or not a case has- 
been made whic?\ upon established principles- 
of equity, to prevent an in-eparable injury,, 
requires the court to interfere, pending the 
litigation, and restrain the defendants from 
the further use of the apparatus or machinery 
charged with infringement, xmtil the right is- 
finally determined. And, upon these princi- 
ples, it is weU settled that, unless the right is 
clear, upon the papers and proofs presented, 
and upon which the motion is founded, in. 
favor of the plaintiffs, the injunction will' be 
withheld, and the rights of the parties be- 
left unaffected and unchanged until the ease- 
is matured for the final hearing, and def- 
initely disposed of. 

Some of the questions that are presented, and! 
which must be determined on the final hear- 
ing, and, of course, glanced at upon this pre- 
liminary motion, are exceedingly difficult and 
embarrassing, and, with the best lights that 
can be furnished by evidence or argument,, 
of no easy solution. I speak not of questions 
of law, but of questions of fact arising out 
of the alleged identity of the apparatus and 
machinery used by the respective parties in 
tripping the valves of the steam-engine, and 
cutting off the steam at any given point, and 
in regulating the closing of the steam-valves,, 
so as to prevent slamming or jarring of the 
machinery. Experts of the greatest skill and 
experience in this branch of the arts, and of 
the highest personal character, have been ex- 
amined in the case on these questions, by 
coimsel equally eminent in this department 
of the law, and their testimony is in ir- 
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reconcilable conflict— tlie one class maintain- 
ing that the apparatus and machinery used 
by the defendants for tripping the valves, 
and for regulating their dosing, are substan- 
tially the same as those described in the plain- 
tiffs' patent, and the other class maintaining 
that they are not. And, upon the record of 
the trial at law, we find the most elaborate, 
ingenious, and learned reasons given by each 
for the opinions entei-tained. Under this state 
of the case, and this pressure of conflicting 
opinions, I might, perhaps, relieve myself 
from the embarrassment, by adopting the 
verdict of the jury. But this would not be 
in accordance with the practice of the coui-t, 
or consistent with the duty I owe to the par- 
ties litigant. My own judgment mnst be con- 
vinced, before I can either grant or withhold 
the injunction. 

I am obliged, therefore, to look into the 
evidence and examine it, and into the ap- 
paratus and machinery used by the respective 
parties, for the purpose of forming an opinion 
on the questions at issue, conceding, at the 
same time, that the verdict of the jury is 
entitled to great consideration and respect. 

One of the material questions in the case 
Involves the substantial identity of the ap- 
paratus used by the defendants for closing the 
steam-valves, and preventing the slamming 
and jaiTing of the machinery. 

The apparatus in the plaintiffs' patent, as 
described by one of their experts, and which 
description is substantially correct, is as fol- 
lows: The valve is regulated in its closing, 
by attaching a piston or plunger to the valve- 
stem, and by placing around the plunger a 
vessel containing water or other fluid. The 
inside of this vessel is bored out in such a 
manner that the plunger, in the first part of 
its descent, moves at some distance from the 
side of the vessel, so that the water can pass 
freely between the plunger ' and the inner 
side, and, at the lower part of the vessel, the 
bore is contracted, so that, when the plunger 
reaches it, theire will be very little passage 
for the water between the plunger and the 
side of the vessel. It follows, that when a 
weight is attached to the plunger, and drop- 
ped by the tripping apparatus, so as to de- 
scend, the plunger will fall rapidly through 
that part of the vessel where the water can 
easily pass from one side of the plunger to the 
other, that is, between the outer side of the 
plunger and the inner side of the vessel; and, 
when it arrives at the smaU part of the 
vessel, the motion of the plunger will be 
checked, there being scarcely any escape for 
the water. The object is to permit the valve 
to cover the poii; as rapidly as possible, and 
to check it at the instant it covers the valve- 
port 

The specification gives minute directions as 
to the construction of the apparatus, and, 
amongst other things, directs that the vessel 
is to contain "water, oil, or other fluid, say 
to two-thirds of its height, more or less." 

The apparatus of the defendants is de- 



scribed in Corliss' patent of July 29th, 1851, 
as follows: In order to effect the closing of 
the steam-valves after they are disconnected 
from the eccentric gear, the rock-shaft arm 
appertaining to each of them has a weight 
suspended from it by a rod. These weights 
are sufficiently heavy to effect the instanta- 
neous closing of the valve, whenever its ap- 
propriate lifting-rod is disengaged from the 
toe of the rock-shaft arm. In order to pre- 
vent the slam and jar that would result from 
the sudden closing of the valves, these 
weights are fitted to move easily in appro- 
priate sockets or cylinders of equal bore 
throughout their length. The weights moving 
in the sockets or cylinders act as pistons to 
compress the air thex*ein, and thus retard 
their descent, and as air-cushions to prevent 
the slam or jar. To enable the weight or 
piston to close the valve with the requisite 
speed, an orifice is made in the cylinder, near 
its lower extremity, to permit the free en- 
trance and exit of air. This orifice is in such 
a position that the piston, in descending, 
passes it, and thus cuts off the escape of the 
air remaining in the cylinder, just before the 
valve closes its port, when the air, thus 
caught or shut up in the cylinder, being com- 
pressed, wUl retard the further movement of 
the weight or piston, and act as an air- 
cushion to prevent the jar. 

It is proper to remark, that apparatus for 
opening or closing the valves of steam-engines 
by the falling of weights or the descent of 
pistons, attached to the valve-stem, into a 
reservoir or cylinder filled with water, the wa- 
ter being used for the purpose of preventing 
the slam or jar, is an old contrivance. Watt 
used it. His weights or plungers were made 
of cast iron, and were cylindrical, each fitted 
into a hollow cylinder filled with water. The 
plunger was made smaller than the barrel 
to allow a small space, through which, when 
the plunger descended, the water might arise 
between it and the ban-el. As the plunger 
descended, the valve, closed, and the water 
displaced rose between the plunger and the 
barrel; and the resistance thus occasioned 
to the descent of the weight prevented the 
slam which would have been produced by its 
uninterrupted fall. The apparatus of Sickels, 
and also that of Corliss, are but improve- 
ments, therefore, upon that which had long 
before been discovered. The difficulty with 
Watt's arrangement was, that the closing of 
the valve was gradual throughout, being reg- 
ulated by the descent of the weight into a 
cylinder of uniform bore, which occasioned 
loss of steam by what is termed wii'e-draw- 
ing. This is remedied, in Sickels' apparatus, 
by constructing his dash-pot or reservoir, so 
that the plunger can move at some distance 
from the sides of the vessel at first, and the 
water thus pass freely up the sides, while, 
at the lower part, the reservoir is contracted, 
so that, when the plunger reaches it, the es- 
cape of the water will be diminished. In this 
way, the weight passes rapidly at first, till 
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it closes tlie Talve, and is then checked by the 
increased resistance of the water, the great 
object being to permit the valve to cover its 
port as quickly as possible, and check it at 
the instant this result is attained. 

The question is, whether or not the appara- 
tus of the defendants embraces substantially 
the same improvement that is found in Sick- 
els'. 

In the first place, the mechanical construc- 
tion of the defendants' dash-pot is different. 
It is the cylinder or barrel of Watt, without 
any contraction at the bottom. Its form or 
shape is, therefore, not only not simUar to 
SIckels', but it is of the form and shape of 
those previously in use. 

In the second place, the construction and 
form of it are such, that water or other 
liquids cannot be used in it practically, for 
the purpose of checking the descent of the 
weight, and preventing the slam or jar of the 
machinery. This is admitted. Some of the 
experts have expressed the opinion that al- 
terations and additions could be made in its 
constniction and arrangement, so that water 
might be practically used in it. If this were 
admitted, the fact would not necessarily weak-- 
en the force of the argument. No such chan- 
ges have been made and put into successful 
operation. The suggestion is but speculation 
and conjecture, and I am not at all satisfied 
that it is well founded. 

In the third piace, the apparatus of the 
plaintiffs, as constructed, could not be operat- 
ed successfully by the element or means used 
by the defendants in the working of their ap- 
paratus. I am aware that it is said that the 
plaintiffs' apparatus might be so altered and 
arranged, in its proportions merely, as to use 
air in the place of water. But this, agam, 
is mere matter of opinion. No such change 
has ever been made, and put into successful 
operation; and, indeed, it is quite difficult to 
believe, if the apparatus could be used suc- 
cessfully with air, thereby dispensmg with 
the necessity of filling the dash-pot with wa- 
ter, that the change would not have taken 
place long ago, on the score both of con- 
venience and of economy. 

In the fourth place, the defendants, by a 
different construction and arrangement of 
their apparatus, are enabled to operate it 
without employing at all the element used 
by the plaintiffs— employing one that is pro- 
cured without expense, and is always pres- 
ent—simply, the common atmosphere about 
them. The device that has enabled them to 
work out this beautiful and useful result, 
never, so far as appears, successfully pro- 
duced before by any contiivance or combina- 
tion, would certainly seend to furnish a claim 
to the idea of novelty and originality, and to 
deserve the most careful and searching con- 
sideration, before the originator or the pub- 
lic be deprived of it. 

It is said that the use of air in the reser- 
voir, as a means of preventing the slamming 
of the valves, is claimed in the patent of the 
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plaintiffs. Admittuig this to be so, if the 
thing is impracticable, the claim will not ben- 
efit them, or harm the defendants. The claim 
would be simply nugatory. But I am inclin- 
ed to think this a misapprehension of the true 
construction of the patent. The specification 
says: "The reservoir is to contain water, oil, 
or other fluid, say to two-thirds of its height, 
more or less. Through the plunger, K, holes, 
G G, are represented as being made for the 
passage of water; and H is a valve-like 
piece, which slides up and down on the lower 
end of the. stem, B. This pait of the appara- 
tus, however, may be varied in its form in 
numerous ways, the intention being to cause 
the water to offer a determined degree of ob- 
struction to the descent* of the plunger, and 
to admit of this being regulated. This I have 
sometimes done by making the plunger, K, a 
flat disk, with a sufficient space between it 
and the cavity of the cup, L, for the passage of 
water sufficient to allow of the descent of 
the plunger, while it shall be so obstructed as 
to take off the force of the blow of the valve." 
And again, the claim is this: "I also claim 
the manner of regulating the closing of the 
valves, and of effectually preventing them 
from slamming, by means of a water-reser- 
voir, furnished with a piston or plunger, at- 
tached at the lower end of the valve-stem, 
and operating within an adjustable cup or 
secondary reservoir, so as to effect the pur- 
pose intended, upon the principle, and sub- 
stantially in the manner, herein described 
and made known." Now, it will be seen, that 
the apparatus described contemplates the use 
of water, or, at most, of some liquid .incom- 
pressible in its operation and effect, and not 
the use of air. Indeed, it is manifest that air 
could not be used at all, according to the ar- 
rangement And, in the claim, which is the 
summing up of what is deemed the thing dis- 
covered, and is required by the statute, a 
water-reservoir is alone specified. But what 
is, if possible, still more decisive, the pat- 
entee, in describing what the reservoir shall 
contain, also directs the manner. It is "to 
contain water, oil, or other fluid, say to two- 
thirds of its height, more or less." The ex- 
perts called on the part of the plaintiffs, and 
their counsel on the argument, maintained 
that, according to scientific classification, the 
term "fluid" included air, and hence that this 
element was embraced in the description. 
But neither of them undertook to explain how 
the reservoir could be filled with air to two- 
thirds of its height, agreeably to the direc- 
tion prescribed. The thing is simply absurd. 
The whole description shows that that ele- 
ment was not in the contemplation of the pat- 
entee. The terms used necessarily exclude it, 
and so does the description of the several 
modes pointed out of using the dash-pot for 
the purposes intended. No doubt the term 
"fluid," in its generic and technically scien 
tific sense, includes air and the gases; but, in 
the sense in which it is used by the patentee^ 
and in the connection in which it is found, it 
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means a fluid that is tangible, that can he 
seen and handled, like water or oil, and "with 
which a vessel can be filled wholly or in 
part, at the option of the patentee. These are 
the only description of fluids that can be 
used in his reservoir, in the way pointed out 
by him. 

Without pursuing this branch of the case 
further, I am inclined to the conclusion, that 
the construction and arrangement of the ap- 
paratus for preventing the slamming of the 
valves in closing, used by the defendants, are 
substantially different from that of the plain- 
tiffs; and, further, that the use of air, for 
which purpose the defendants' apparatus is 
constructed, is not only not embraced in the 
plaintiffs' patent, but is, impliedly at least, 
excluded by it in its description. This was 
the impression made upon me on the first 
motion for an injunction; but, as the ques- 
tion was new, and might, in a measure, be af- 
fected by the exposition and opinions of per- 
sons skilled in this branch of the arts, I sent 
it to a trial at law. 

It had been strongly urged at that hearing, 
that, although air might not be embraced 
within the term "fluid," in the sense in which 
it was used by the patentee, still the use of air 
in connection with the apparatus of the de- 
fendants, as constructed and arranged, was 
but an equivalent for water used in the ap- 
paratus of the plaintiffs, and^as such, was, 
in judgment of law, within the scope and 
meaning of the description hi their patent. 
This, I was inclined to think from the first, 
was the only ground upon which the plain- 
tiffs could maintain this bi-anch of the case, 
consistently with a proper construction to be 
given to the patent. That point has not been 
distinctly put to the juiy, and their verdict, 
therefore, is of no particular weight as it re- 
spects that aspect of the case. 

It is not matei'ial now to determine whether 
or not it is necessary that the plaintiffs should 
maintain an infringement of this branch of 
their improvement— that is, of their wa^er- 
reservoir, to prevent the slamming in closing 
the valves— before they can entitle themselves 
to a decree against the defendants. This 
seems to have been the opinion of the late 
Mr. Justice Woodbury, when the case was be- 
fore him. I think there may be some doubt 
whether that opinion is well founded. 

But, without expressing any definite judg- 
ment upon that question, or as to whether the 
tripping apparatus of the defendants is or is 
not substantially identical with that of the 
plaintiffs, and, therefore, an infringement, it 
is sufiieient to say, that upon the views I 
have expressed, the case is not one in which 
it is fit and proper to interfere with the de- 
fendants' works, on this motion for a pre- 
liminary injunction. 

The motion is therefore denied. 

[For other eases involving this patent, see 
Sickels V. Gloucester Manuf g Co., Case No. 
12.841: Blank v. Manufacturing Co., Id. 1,532; 
Packet Co. v. Sickels, 19 Wall. (SQ U, S.) 611.] 
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SICKLES V. EVANS et al. 
[2 Fish. Pat. Oas. 417; 2 OHff. 203.] i 
Circuit Court, D. Massachusetts. Oct., 1863. 
Patests— Result— Means— Steam Cut-Off — Re- 
issue — DiFFEitBST Invention. * 

1. Where proper reference is made, in each 
claim, to the specification, the claim will be 
construed not to be for a result, but for the 
means by which the result is accomplished. 

2. The invention of Sickles under his patent 
dated October 19, 1844, plainly is, as he de- 
scribes it, a new and useful method of tripping 
cut-off valves, by a motion independent of the 
lifter, and, as there described, it has nothing 
whatever to do with any improvement in the 
working of valve catches or valve rods, as is evi- 
dent from a perusal of the entire specification, 
which contains no reference to any such im- 
provement, but declares that the inventor con- 
templated no change in valve gear. 

3. In Sickles' reissued patent of January 21, 
1862, in expanding the invention described in 
his original patent of September 19, 1845, what 
was a new and useful method of tripping the 
drop cut-off valves of steam engines and regu- 
lating and adjusting the same, has become a 
new and useful improvement in steam engines; 
and what was an improvement in tripping cut- 
off valves by a motion independent of the lifter, 
has become an improvement in the co-existing 
movement of two reciprocating catching-pieces. 

4. Comparing the language of the claim of 
the reissue with the claims of the original, it is 
clear that they are foreign to each other, and 
strangers. If the claim in the former were in- 
serted in lieu of those in the latter, there would 
be nothing in the original specification to jus- 
tify such a claim. 

5. Sickles* reissued patent, dated January 21, 
1862, is void, because it is not for tbe same 
invention as the original patent. 

6. Where the oiiginal and reissued specifica- 
tions are consistent, or where there is no posi- 
tive conflict or absolute inconsistency, the ruic- 
that in the absence of fraud, the reissued pat- 
ent is evidence of the identity of the inventions, 
may be applied; but where it appears on the- 
face of the respective specifications, as matter 
of law, that the specification and claim of tlie 
reissued patent are for a different invention 
from that secured in the original, the rule can 
not be sustained. 

[Cited in Cahart v. Austin, Case No. 2.288; 
Seymour v. Osborne, Id. 12,688: Chicago' 
Fruit-House Co. v. Buseh, Id. 2.669; Milli- 
gan & Higgins Glue Co. v. Upton, Id. 9,607: 
Stevens v. Pritchard, Id. 13,407; Tucker v. 
Tucker Manuf'g Co., Id. 14,227.] 

7. Wherever it appears, upon a comoarison of 
the two specifications and claims, as matter of 
law arising on their construction, that the reis- 
sued patent is fo/ a different invention from 
that secured in the original patent, then the re- 
issued patent is void and of no effect. 

[Cited in Seymour v. Osborne, 11 Wall. (78 
U. S.) 546; Bridge v. Brown, Case No. 1,- 
857.] 

8. Engines constructed under the reissues of 
an original patent granted to George H. Cor- 
liss, March 10, 1849, do not infringe the rei.s- 
sues of the original patents granted to Freder- 
ick E. Sickles, October 19, 1844, or September 
19, 1845. 

This was a bill in equity [by Frederick E. 
Sickles against Bailey W. Evans and Caleb 

1 [Reported by Samuel S. Fisher, Esq., and by 
William Henry Clifford, Esq., and here com- 
piled and reprinted by permission.] 
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Seagrave] filed to resti*ain defendants from 
infringing letters patent [No. 3,802], for an 
"improvement in tlie method of opening and 
closing the valves of steam engines," grant- 
ed to complainant October 19, 1844; extend- 
ed for seven years from October 19, 1S5S; 
reissued January 1, 1861, in two divisions, 
numbered 1112 and 1113. one of which, reis- 
sue 1113, was again reissued Januaiy 28, 
1SG2. Also, letters patent for "an improve- 
ment in the mode of tripping cut-off valves," 
gi-anted to complainant September 19, 1845, 
extended for seven years from September 
19, 1859; reissued February 21, 18G0, in six 
divisions, one of which (No. 910) was again 
reissued January 21, 1862. The invention is 
sufficiently described in the feuojoined claims 
and in the opinion of the court 

The claims of the original patent of Oc- 
tober 19, 1844, were as follows: 

"I claim, first, my improvement in, the 
periods of the movements of the valves, by 
which they are opened and ciosed, relatively 
to each other, and to the movement of the 
piston, by means of which the piston com- 
pletes each stroke in equilibrity, or nearly 
so, without admitting steam against the 
movement of the piston by a lead to the 
steam valve; which is effected, as before 
stated, by opening the lower exhaust valve 
before the end of the upward stroke of the 
piston, and before the upper exhaust valve 
is closed, and opening the upper exhaust 
valve before the end of the downward stroke 
of the piston, and before the lower exhaust 
valve is closed, the movement of the steam 
valves being so regulated as to admit steam 
to the cylinder only after the exhaust valve 
on the corresponding end of the cylinder has 
been closed. I also claim as my next im- 
provement, and as a means of can-ying into 
effect my first and .essential improvement, 
the arrangement of the toes of the rock- 
shaft in such manner, relatively to the loca- 
tion and form of the feet of the lifting rods, 
that at the middle, or nearly so, of the rocking 
motion of the rock-shaft, both lifting rods, 
with their exhaust valves, shall be partly up, 
as herein described; and I also claim, in com- 
bination with this arrangement, the slip of 
the lifters on the steam valve stems, as de- 
scribed, to insure the closing of the exhaust 
valves before the opening of the steam valves 
on the corresponding ends of the cylinder, as 
herein described." 

The claims of reissue No. 1113, dated Janu- 
ai*y 1, 1861, were as follows: 

"Giving to each exhaust valve, alternately, 
while the piston is at or near the end of the 
cylinder furthest from it, a large amount of 
motion, as compai-ed with the motion of the 
other exhaust valve, at that time, so as to 
move freely, exhaust the cylinder with less 
extent and greater ease of motion to the 
valves than has been done heretofore, sub- 
stantially as described. Also, imparting 
these motions to the exhaust valves by 
means of a rocker Intei-posed between the 



first motion from the engine and the valves, 
so that it will increase and diminish its 
leverage relative to each valve while moving 
them, and thereby impart my improved mo- 
tion." 

The claims of the reissue of January 28, 
1862, were identical with those of reissue 
1113. 

The claims of the original patent of Sep- 
tember 19, 1845, were as follows: 

"I claim tripping the drop valve of the 
cut-off by a motion independent of the lift- 
ers, substantially in the manner and for the 
pui-pose herein described. I also claim com- 
bining the wiper that drops the valve of the 
cut-off, whether working horizontally or ver- 
tically, with any of the moving pai-ts of the 
engine, other than the lifters, or their rock- 
ing-shaft, by means of the sector and arm 
or arms, by means of which the extent of 
the cut-off can be regulated at pleasure, dur- 
ing the action of the engine from the full to 
the least portion of the stroke, as herein de- 
scribed." 

The claim of reissue No. 910, dated Feb- 
ruary 21, 1860, was as follows: 

"I claim impax'ting a co-existing movement 
to two reciprocating catch-pieces in the op- 
eration of trip cut-off valves." 

The claim of the reissue of January 21, 
1862, was as follows: 

"Imparting a co-existing movement to two 
reciprocating catch-pieces in the operation 
of the trip of cut-off valves, substantially as 
described." 

B, N. Dickerson, for complainant. 
B. W. Stoughton and B. E,. Curtis, for de- 
fendants. 

CLIFFORD, Circuit Justice. This is a bill 
in equity brought by the complainant to re- 
strain the respondents from using a certain 
steam engine which they purchased of 
George H. Corliss, and which was construct- 
ed by the vendor under the reissue of an 
original patent granted to him March 10, 
1849. Relief is sought by the complainant 
upon the ground that the steam engine In 
question is an infringement of the exclusive 
rights secured to him in the respective reis- 
sued letters patent described in the bill of 
complaint, and on which the suit is found- 
ed. Letters patent were granted to the com- 
plainant May 20, 1842, 'for a new and useful 
improvement in the manner of constructing 
the apparatus for lifting, tripping, and reg- 
ulating the closing of the valves of steam 
engines. Whether any application for the 
extension of the patent was ever made does 
not appear, but it is conceded that the In- 
vention had imperfections; that the patent 
never was extended, and that it expired by 
its own limitation, in fourteen years from 
the time it was granted. Efforts, however, 
were made on the part of the complainant 
to remedy the defects of the invention, and 
he alleges that he afterward completed a 
set of improvements for that purpose, and 
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commenced to make a model of what lie sup- 
posed was a perfect valve gear for a steam 
engine, and on February 28, 1844, filed a 
caveat to protect himself in his invention, 
which is now on file in the patent office of 
the United States. Steam engines, with few 
exceptions, as the complainant alleges, were 
operated at that time by the use of a cut- 
off valve, independent of the steam valves; 
that a part of the improvements made by 
him, on exhaust valves, were adapted to en- 
gines of that description; that in the hope 
of inducing pei-sons who would not incur the 
expense of changing their cut-off gear to use 
that improvement, he made a model of a de- 
tached part of his invention, and before he 
completed the model of the perfect valve 
gear, applied for a patent for the same, as 
an improvement in the method of working 
exhaust valves, and that letters patent, ac- 
cording to the application, were granted to 
him October 19, 1844, under the title of "a 
new and useful improvement in the method 
of opening and closing the valves of steam 
engines." Extension of that patent was du- 
ly obtained at its expiration, on October 19, 
1858, for the further term of seven years, 
and the extended patent was afterwards sur- 
rendered, and on January 1, 1861, the same 
was reissued in two parts, numbered seven 
and eight, with amended descriptions and 
specifications. Defects, however, still exist- 
ing in the respective specifications, both of 
the reissued letters patent were subsequent- 
ly surrendered, and on January 28, 1862, the 
original patent of October 19, 1844, as ex- 
tended, was again reissued to the complain- 
ant, with additional amendments in the 
specifications, and the same, as last reis- 
sued, is one of the letters patent on which 
the suit is brought. After the original pat- 
ent of October 19, 1844, was granted, the 
complainant, as he alleges, proceeded to per- 
fect the model he had commenced before he 
made the application for that patent; that 
when it was completed he deposited it in the 
patent office, made application for a patent 
for the invention, and that a patent was du- 
ly granted to him for the same September 
19, 1845, but that the claims of the specifi- 
cations of the patent as issued covered only 
certain parts of his improvements. He fur- 
ther alleges that on September 19, 1859, he 
also obtained an extension of the last named 
patent for the further term of seven years, 
and that he aftei-ward surrendered the ex- 
tended patent, and that on February 21, 
1860, the same was reissued to him in six 
parts, which were intended to cover the 
whole of the improvements of his invention, 
as exhibited in his completed model of a per- 
fect valve gear. Doubts having arisen, how- 
ever, whether the specifications of one or 
more of the reissued patents were sufficient, 
the several patents were subsequently sur- 
rendered, and on January 21, 1862, the orig- 
inal patent of September 19, 1845, as extend- 
ed, was again reissued to the complainant, 



[22 Fed. Cas. page 84] 



which is the other reissued patent on which 
the suit is founded. Considering that the 
first patent granted to the complainant has 
long since expired, it will only be necessary 
to refer to it as showing the state of the art 
at the time his later improvements were 
made. Complainant therein described that 
invention, as "certain improvements in the 
manner of constructing and arranging the 
apparatus for lifting and tripping the valves 
of steam engines, and by which the steam 
can be more readDy cut off, at any desired 
part of the stroke, than by the means here- 
tofore adopted; and also an improved water 
reservoir and plunger, which serve to pre- 
vent the slaxnming of the valves in closing, 
and consequently to preserve them in good 
working order for a great length of time." 
His patent contained two claims in sub- 
stance and effect as follows: 

First. The manner in which he had com- 
bined and arranged the valve stem, the 
spring on the lifter, the adjustable sliding 
piece with its wedges or inclined planes, and 
their immediate appendages, so as to co- 
operate with each other and to effect the 
tripping of the valves and the cutting off of 
the steam substantially as therein described. 
Secondly. He also claimed the manner de- 
scribed of regulating the closing of the 
valves, and of effectually preventing them 
from slamming by means of a water reser- 
voir furnished with a piston or plunger at- 
tached at the lower end of the valve-stem, 
and operating within an adjustable cup or 
secondary reservoir, so as to accomplish the 
described effect Suits were instituted by 
the inventor alleging the infringement of the 
exclusive rights therein secured to him, and 
in the course of the investigations conse- 
quent thereon it became necessary for the 
courts to construe the respective claims of 
the patent. Their construction was directly 
involved in Sickles v. Gloucester Manuf'g 
Co. [Case No. 12,841], heard before Justice 
Grier, at Trenton, N. J., September term, 
1856, as appears by an opinion subsequently 
delivered by him in that case, in which he 
held, in respect to the first claim, that the 
combination and arrangement of all the 
parts of the invention as described in the 
patent, had reference to the new manner, 
method, or arrangement of machinery there- 
in described for tripping puppet valves, and 
that the specification did not set forth any 
general principle or any other mode in which 
the inventor proposed to apply that principle 
to valves of a different character and of a 
totally different mechanical action. Thor- 
ough examination also was made, at the 
same time, of the second claim of the pat- 
ent, and in respect to that claim the learned 
judge held that it was apparent that the ap- 
paratus described in the first claim for trip- 
ping the valves, and that described in the 
second, must be combined to effect the pur- 
pose Intended, and he deduced that conclu- 
sion from the fact that if the valves, when 
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tripped, should be suffered to fall to their 
seats without being checked by the device 
described in the second claim, the whole ap- 
pai-atus would be practically useless. Hence 
he held that the two things constituted one 
whole invention, having for its subject the 
valves known as puppet or lifting valves. 
Description is given, in the first place, of 
the devices for operating those valves, and 
then follows the description of the water 
reservoir, whose object and purpose are "to 
prevent them from slamming in closing, 
which would otherwise destroy the machin- 
ery." Although the specification mentioned 
"oil or other fluid," as well as water, still the 
learned judge held that it was plain that 
the word "fluid" was used in its popular 
sense as a synonym for "liguid." Patentee 
insisted, on that occasion, that the second 
claim of his patent covered the Use of air 
as well as water for the described reservoir, 
but the same learned judge, after explaining 
very satisfactorily. the difference in the ac- 
tion of the one from that of the other, as re- 
spected the invention under consideration, 
held that the claim was for regulating the 
closing of the valves and preyenting them 
from slamming, by means of a "water reser- 
voir," and that there was no intimation that 
an elastic fluid could be used for the same 
purpose or "how it should be used." Pat- 
ent of October 19, 1844, is also for "a new 
and useful improvement in the method of 
opening and closing the valves of steam en- 
gines," or, as more fully described in the 
specification, it is for a new' and useful im- 
provement in the appai-atus for opening and 
closing the steam and exhaust valves of 
steam engines, so that the steam will act 
with greater practical efficiency than it 
would without the improvement. Inventor 
first describes the various parts of the ap- 
paratus which, prior to that time, had gener- 
ally been used to work both the steam and 
exhaust valves, and the usual combination 
and arrangement of those parts which had 
previously been employed, in order, as he 
states, to show the difference "between the 
usual mode and his mode of, and improve- 
ment in, arranging and combining .those 
parts so as to produce new and useful re- 
sults." Superadded to the details given in 
respect to the usual mode employed prior to 
his invention, the patentee states that while 
one lifting rod, with its feet, lifters, and 
valves attached, was in motion, the other 
lifting rod with its attachments remained 
stationary. Having explained the state of 
the art at the date of his ij;ivention, he then 
proceeds to describe the improvement for 
which he claimed a patent. Referring to 
the geneitil description, it consists in effect 
in so regulating the period of the move- 
ments of the valves as to leave the piston 
free to complete each stroke and also to give 
any desirable lead to the exhaust valves. 
While it accomplishes those objects, it also, 
as the patentee states, causes the piston to 



be in "equilibrio" near the completion of 
its stroke, which is effected in the first in- 
stance by opening the lower exhaust valve 
before the piston finishes its upward stroke, 
and before the upward exhaust valve is 
closed, and secondly, by opening the upper, 
exhaust valve before the piston finishes its 
downward stroke, and before the lower ex- 
haust valve is closed, but in both cases the 
steam valve is opened without a lead and 
after the closing of the exhaust valve on the 
corresponding end. To that general descrip- 
tion, the patentee also adds that his inven- 
tion further consists in a peculiar arrange- 
ment of the toes on the rock-shaft, the feet 
on the lifting rods, and the connection of the 
lifters with the valve stems to carry the be- 
fore-mentioned improvement into effect; and 
he then gives a very minute description of 
the several devices of what he calls his im- 
proved combination, and the arrangement of 
the relative position of the toes and feet, 
together with a description of the effect 
which such combination has upon the mo- 
tion of the toes and feet during the revolu- 
tion of the engine. Special mention is also 
made of the fact that the nuts attached to 
the stems of the steam valves are so ar- 
ranged as to be adjustable, and allow a slip 
of the lifters thereon, of an inch more or 
less, and eqTjal, or nearly so, to the rise of 
the toes above the upper surface of the rock- 
shaft. Extended explanation is then given 
of the connection wliich the preceding com- 
bination has with the steam and exhaust 
valves, and of the improved effect which the 
whole combination and arrangement have 
upon the operation of the valves, and the 
more efficient working of the engine. Mod- 
ifications of the combination and arrange- 
ment of the apparatus are then suggested, 
but they all, as the patentee well states, in- 
volve the same mechanical principles and 
manifestly were not intended to accomplish 
any different result, or to change the mode 
of operation. Certain results are then de- 
scribed as effected by the combination and 
improvement in the relative position of the 
toes on the rock-shaft with the nuts on the 
valve stems, and their relative position to 
the valves. 

First. Any desirable "lead," it is said, may 
be given to the exhaust valves, without the 
piston of the steam cylinder being subjected 
to any opposing force or difficulty in conse- 
quence of such movement. 

Secondly. That both exhaust valves may be 
open momentarily at the same time, so that 
the piston shall be in equilibrio, as before de- 
scribed. 

Thirdly. That the result is, or may be, that 
a poition of the steam which is being ex- 
hausted, is shut into the steam chest nearest 
the piston, so that it may be used in combina- 
tion with steam emitted from the boiler to 
drive the return stroke. Complying with the 
requirement of the patent act, the inventor 
then specifies and points out what he claims 
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therein as new, and desires to secure by let- 
ters patent. He first claims wbat he denom- 
inates as his improvement in the periods of 
the movements of the valves, by whicU they 
are opened and closed relatively to each other 
and to the movement of the piston, by means 
of which the piston completes each stroke in 
equilibrio, or nearly so, without admitting 
steam against the movement of the piston by 
a lead to the steam valve. Such is the sub- 
stance of the first claim; but it is accom- 
panied by a repetition of the description of 
the means by which the described result is 
accomplished, and to that description the pat- 
entee adds, that the movement of the steam 
valves is so regulated as to admit steam to 
the cylinder only after the exhaust valve on 
the corresponding end of the cylinder has been 
closed. His next Improvement he claims as a 
means to carry the first, which he character- 
izes as the essential improvement, into efEeet; 
and such undoubtedly is the tcue nature and 
character of the improvement. Taking it as 
described in the claim, it is the arrangement 
of the toes and the rock-shaft in such a man- 
ner relatively to the location and form of the 
feet on the lifting rods, that at tlie middle, 
or nearly so, of the rocking motion of the 
rock-shaft, both lifting rods, with their ex- 
haust valves, shall be partly up, as described 
in the specification. Incident^ to that ar- 
rangement, and in combination with it, the 
patentee also claims the slip of the lifters on 
the steam valve stems, to insure the closing 
of the exhaust valves before the opening of 
the steam valves on the corresponding ends 
of the cylinder. Proper reference is made in 
each claim to the specification, so that the 
several claims are not for a result, but for the 
means by which the result is accomplished. 
Assignees held the title to the patent from 
August 5, 1848, to the expiration of the orig- 
inal term, but the invention became revested 
in the complainant October 19, 1858, when the 
patent was extended for the fmther term of 
•seven years. Surrender of the extended pat- 
ient was afterward made, and on January 1, 
1861, the same was reissued in two parts, as 
.alleged in the bill of complaint. Comment on 
■the reissued patents of that date is unneces- 
sary, as the original patent was again surren- 
dered and reissued, as already explained. 
Parties concede that the description of the in- 
Tention, as contained in the last reissue, is 
substantially the same as that in the original 
patent, except in one or two particulars. 
Tliose particulars consist of certain additions 
to the description in the reissued patent, 
which, when properly considered in connec- 
tion with the other parts of the instrument, 
can not be regarded as affecting the questions 
involved in this suit- Direct reference is 
made in both patents to the alleged improve- 
ment, as one consisting, among other things, 
in the combination of the toes attached to the 
rock-shaft, with the nuts attached to the 
stems of the steam valves, and the relative 
rise of the toes above the upper surface of 



the rock-shaft, starting at the connecting 
point even with the upper surface. All must 
agree that in these respects the description in 
the two patents is identical; and they both 
also speak of the combination as including the 
slip of the lifters upon the steam valve stems, 
with the peculiar operation of the valves for 
admitting steam to and exhausting the same 
from the cylinder, giving thereby greater eflS- 
ciency to the engine, and increasing speed or 
saving steam or fuel. Complete identity in 
the devices also, as well as in the several com- 
binations and arrangement of the parts, is 
shown throughout, as is obvious from the en- 
tire comparison. Having copied the entire 
substance of the original specification into the 
reissued patent, and adopted the same, the 
patentee then proceeds, to use his own lan- 
guage, "to point out the improvement herein 
patented," which, as he in effect states, is 
particularly shown in the second sheet of the 
drawings, and by the use of which, very high 
motion in opening the exhaust valves is se- 
cured, without moving the valve a long dis- 
tance previously to its opening, as must be 
done in all other methods known before in 
which both valves were moving at the same 
time. 

Special reference is also made to the same 
sheet of the drawings, as the foundation of the 
explanations given in respect to the alleged 
differential motions of the exhaust valves, and 
the manner in which the same are accomplish- 
ed. When describing the operation, the pat- 
entee states that the exhaust valve which for 
the moment is 'farthest from the piston, re- 
ceives the largest amount of motion, and that 
the effect is that a free escape of the steam 
is given from that end of the cylinder without 
compelling the other exhaust valve to move 
an equal distance with it. Two claims are 
made by the patentee, and it will be seen that 
they are widely different from those made in 
the original patent. He here claims, in the 
first place, "giving to each exhaust valve, al- 
ternately, while the piston is at or near the 
end of the cylinder farthest from it, a large 
amount of motion, as compared with the mo- 
tion of the other exhaust valve at that time, 
so as to more freely exhaust the cylinder with 
less extent and greater ease of motion to the 
valves than has heretofore been done." Sec- 
ondly, he claims— "imparting these motions to 
the exhaust valves by means of a rocker in- 
terposed between the first motion from the en- 
gine and the valves, so that it will increase 
and diminish its leverage relative to each 
valve while moving them, and thereby impart 
my improved motion." Separately considered, 
that part of the description here referred to, 
as an addition or amendment to the specifi- 
cation of the original patent, would seem to 
indicate that the patentee contemplated, not 
only that the exhaust valves should move 
together, but that one of them should move 
while it was closed. Mechanism, however, to 
move the exhaust valves after they are clos- 
ed, or before they commence to open, is eer- 
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tainly not descriljed in the original patent, 
iind it is equally clear that the additions or 
amendments made to the specifications, as ex- 
hibited in the reissued patent, neither describe 
nor suggest any new mechanism to accom- 
plish any such function. Recm-rence to the 
specification will show that the patentee first 
states what the usual mode of working steam 
engines was, prior to the date of his invention, 
and then describes his own improvement. His 
general description of the usual mode prior 
to that time is, that while one lifting rod, 
with its feet, lifters, and valves attached, is 
in motion, the other lifting rod, with its at- 
tachments, remains stationary, or, in other 
words, that while the piston was running up, 
the exhaust valve at the upper end of the cyl- 
inder was open to let the steam run out, but 
that the lower exhaust valve was closed to 
prevent the steam from escaping, as it entered 
from the boiler, through the steam valve to 
drive the piston up, and so, on the other hand, 
as the piston was running down, the exhaust 
valve at the lower end of the cylinder was 
open to let the steam below the piston run 
out, but the upper exhaust valve was kept 
closed for the same reason as that given in re- 
spect to the lower exhaust valve when the 
piston was running the other way. 

Taken as a general remark, therefore, it is 
correct to say that both exhaust valves were 
never open at the same time, and the same may 
be said of the steam valves, as then operated, 
except that one of them was usually opened 
just before the piston reached it, giving it a 
"lead," as it was called, in order to slow the 
piston as it was driven home. Such was the 
state of the art, as substantially described by 
tlie complainant himself, when he invented 
what he very properly calls his "new and 
useful improvement on the apparatus for 
opening and closing the steam and exhaust 
valves of steam engines." Starting upon the 
basis of his own prior invention, then duly 
secured by letters patent, but which have 
since expired, he devised the improvement 
afterward emTsodied by him in the original 
patent under consideration. Observing that the 
exhaust valve at the upper end of the cylinder 
was open as the piston was running up, but 
'that both exhaust valves were never open at 
the same time, he conceived the idea, among 
other things^ that if he should also open the 
lower exhaust valve just before the upward 
stroke of the piston was completed, keeping 
the steam valve at that end closed, iiie steam 
at the lower end of the cylinder would begin 
to escape as the piston completed its ascent, 
or at least before it commenced to return, so 
that wben the steam should be let in to drive 
the piston down, or on the return stroke, 
the opposing force, as it is called in the pat- 
ent, or the back pressure from the steam 
that drove the piston up, might be removed. 

Prior to that time the ordinary mode of 
working steam engines had been, that one 
exliaust valve was opened and shut before 
the other was opened, each moving only dur- 



ing a stroke of the piston or half revolution 
of the engine— that is, one exhaust valve 
opened at the beginning of a stroke and 
was shut at the end of the same, and then 
the other opened at the beginning or the 
subsequent stroke, and was closed when the 
stroke was completed. 

Knowing that such was the ordinary oper- 
ation of the' exhaust valves, the patentee 
saw that alterations must be made in the 
mechanism for moving them, as compared 
with the apparatus usually employed for 
that purpose, or with that embodied in his 
old patent, in order to carry the new idea 
into effect, as it would obviously require that 
both exhaust valves should be open, for a 
limited period, at the same time, instead of 
one being opened and shut before the other 
was opened, as in the ordinaiy mode of 
working steam engines. Difficulties, how- 
ever, attended the adjustment of the appara- 
tus to accomplish "that object on account of 
the conflicting mechanical principles which 
the plan involved. Means could easily be 
devised and arranged to cause both exhaust 
valves to be open, for a limited period, at 
the same time, but it would not do to have 
the steam valve open at the end of the cyl- 
inder toward which the piston was running, 
while the exhaust valve at that end was 
also open, because, if such was the arrange- 
ment, the steam would run in at the steam 
valve, and run out at the exhaust valve, 
which would occasion a waste, if it did not 
defeat the operation. Unless, therefore, the 
steam valve could be kept closed until the 
exhaust valve at the corresponding end 
should also be closed, the new idea could 
not be successfully caii-ied into effect Lift- 
ing rods were employed in the old patent 
of the complainant to movt.- both the steam 
and exhaust valves, and the same devices, 
with a certain modification in the attach- 
ments, are also employed to accomplish the 
same purpose in the original patent under 
consideration in this case. Remark should 
also be made that each lifting rod had an ex- 
haust valve at one end and a steam valve at 
the other, and the arrangement was such, 
in the old patent, that when the rod moved 
the exhaust valve, it also moved the steam 
valve, and could not move the one without 
moving the other also at the same time; 
but the rods themselves did not move to- 
gether, and hence, it was true, as already 
stated, that one exhaust valve' was opened 
and shut before the other was opened, and 
the corresponding operation of the steam 
valves was also in the same way. Com- 
plainant's new plan required that both ex- 
haust valves should be kept moving, for a 
limited period, at the same time, but, in or- 
der to do that, he must move both rods at 
the same time, because one exhaust valve 
was upon one rod and the other upon the 
other rod, and, consequently, if he did not 
move both rods at the same time, he could 
not move both the exhaust valves, as the 
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new plan required. Conclusive reasons, 
therefore, existed svhy he should move both 
rods at the same time; but another difficul- 
ty then arose, which was, that if he did so, 
he would necessarily move the steam valves 
also, unless he could devise some means to 
obviate that difficulty, while the two rods 
were moving together, to carry the two ex- 
haust valves. All that was required was, 
that the rods should move at the same time 
for a limited period, but he could not let 
the steam valve and the exhaust valve at 
the same end of the cylinder be open at 
the same time, because if he did, the steam, 
as before explained, while it would run in 
from the boiler, would run out at the ex- 
haust valve. Nothing would overcome this 
difficulty unless the inventor could contrive 
some means by which the steam valve 
should be kept closed, until the two ex- 
haust valves had ceased. to be open at the 
same time. Provision was accordinjrly 
made by the patentee for the slip of the 
steam valve upon its lifter, or, as particu- 
larly described in the patent, for the slip 
of the lifter upon the steam valve stem, 
until the lifter carrying the exhaust valve at 
that end of the cylinder should come to a 
state of rest Consequently both exhaust 
valves are kept open, for a limited period, 
at the same time, by a coexisting motion 
of the lifting rods, while the steam valve at 
the end of the cylinder toward which the 
piston is running is, by the means described, 
kept closed until the two exhaust valves 
cease to move together, as required in the 
patent. Coexisting motion of the rods which 
carry the valves is certainly described in 
the original patent, but it is specially de- 
scribed, and must be understood as continu- 
ing only during the limited period that both 
exhaust valves move at the same time. De- 
siring to keep both exhaust valves open to- 
gether for a limited period, he devised the 
coexisting motion of the lifting rods to ac- 
complish that function, and he described it 
as intended for that purpose and no other. 
Confirmation of that view is derived from 
the fact that the patentee describes an ap- 
paratus for suspending this peculiar com- 
bination altogether, and for so adjusting 
the movement of the two exhaust valves 
that they will not both be open together, 
when of course there would be no coexisting 
motion of the lifting rods. 

Resting the case here, the conclusion 
would be entirely satisfactory that the pat- 
entee never intended to move the exhaust 
valves or either of them after they were 
closed, or before they commenced to open; 
but further confirmation of that view is de- 
rived from other parts of the patent. No 
one, I think, can read the specification of the 
original patent and fail to see that the com- 
plainant, when he framed it, intended to 
accomplish three things: Fii^t To ile- 
scribe the apparatus usually employed for 
opening and closing the bteam and exhaust 



valves of steam engines, and its mode of 
operation. Secondly. To give a full de- 
scription of his own improvement on such 
apparatus, and its mode or modes of opera- 
tion for accomplishing the same objects. 
Thirdly. To point out clearly the difference 
between the usual mode and his improved 
mode, so as to show that his impi-ovement 
would produce new and useful results. Un- 
der the first head he describes every device 
usually employed for that purpose prior to 
the date of his invention, but it will be suf- 
ficient to say that the description includes 
the Ufters, the lifting rods, the feet on the 
lifting rods, and the rock-shafts, as well as 
the toes on the rock-shafts, and the valve 
stems and rock-shaft pin, and the general 
statement is, as before remarked, that while 
one lifting rod, with its feet, lifters and 
valves attached, is in motion, the other lift- 
ing rod, with its attachments, remains sta- 
tionaiy. Argument to show that reference 
is there made to the use of puppet or lifting 
valves is unnecessary, as the decision of the 
court in the case of Sickels v, Gloucester 
Manuf'g Co. [Case No. 12,841] is conclusive 
upon that subject. Slide valves move all 
the time, but the puppet valve can not move 
after it has reached its seat, and as the 
description is to the effect, that one lifting 
rod, with its feet, lifters, and valves attached, 
remained stationary while the other, with 
its attachments, was in motion, it is clear to 
a demonstration that the reference is to pup- 
pet valves, and not to slide valves. Reason- 
able doubt can not arise upon that subject, 
and it is also proper to remark in this con- 
nection, that an examination of the com- 
plainant's description of his improvement 
and of the several combinations therein men- 
tioned, will fail to furnish the slightest indi- 
cation that he intended, in any one of them, 
to make any change in that device. De- 
scribing the nature of his general improve- 
ment, he says it consists in so regulating 
the period of the movements of the valves 
as to leave the piston free to complete each 
stroke, also to give any desirable lead to the 
exhaust valves, and allow the piston to be 
in "equilibrio" near the completion of its 
stroke, it not being absolutely necessaiy, if 
desirable, to give a lead to the steam valves, 
as heretofore. Careful attention to the man- 
ner in which the function is accomplished, 
as represented in the specification and here- 
tofore explained, will show beyond doubt that 
it is the exhaust valve, away from which the 
piston is running, that is here required to be 
opened. Suspension or diminution of the mo- 
tion of the piston is accomplished by allow- 
ing the steam admitted to the cylinder to 
drive it, or some portion of it, to escape 
through the proper exhaustvalve, just before 
the piston completes its stroke, and, of course, 
when the exhaust valve is opened for that 
purpose, the steam valve at that end of the 
cylinder must be kept closed, else the ob- 
ject of the movement would be defeated. 
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None of the combinations of the old expired 
patent would meet this latter requirement, 
but the patentee, in his improved plan, ac- 
complishes it without any difficulty by 
means of the contrivance for the "slip of the 
valve upon its lifter, and the manner of its 
accomplishment affords additional evidence 
that the patentee never contemplated that 
the eshaust valves, or either of them, should 
move after they were closed, or before they 
commenced to open. Means are also de- 
scribed in the specification for caiTying the 
improvement into effect which consist, as 
stated by the patentee, in a peculiar arrange- 
ment of the toes on the rock-shaft, the feet 
on the lifting rods, and the connection of 
the lifters with the valve stems, showing 
conclusively that the patentee contemplated 
the use of the same description of valves 
as those he had employed in the old patent, 
and that he regarded his new invention as 
an improvement upon the one which that 
patent secured. Passing from that subject 
for the present, it becomes necessary to ex- 
amine the other patent, on which the suit is 
founded. Referring to the statement of the 
case, it will be seen that an original patent 
was also granted to the complainant on 
September 19, 1845, and it will be sufficient 
to say, in addition to the explanations al- 
ready given, that the other patent in con- 
troversy, is the last reissue of that patent, 
and bears date January 21, 1SG2. As de- 
scribed in the original patent, the invention 
was for a new and useful method of trip- 
ping the drop cut-off valves of steam en- 
gines, and regulating and adjusting the 
same. Motion for operating the valves of 
that description, as the patentee states, was 
derived, prior to the date of his invention, 
from the lifter, which approached the state 
of rest as the piston of the engine ap- 
proached the middle of the stroke or its 
maximum velocity, and the valve was trip- 
ped by the same motion as that which lifted 
it, and, consequently, very great nicety was 
required in the adjustment, so as to regulate 
the extent of the cut-off at about half stroke. 
His invention in this patent was designed 
to remedy that difficulty, and its principle 
or character, as the inventor represents, con- 
sists in tripping the valve by a motion in- 
dependent of the lifting rod, or rods, and 
also in combining the various parts in such 
a manner as to regulate the cut-off with ac- 
curacy, during the action of the engine. 

Description is then given of the means by 
which those functions are accomplished, and 
that description is also accompanied by the 
suggestion of a certain modification, where- 
by the spring arms may be shifted in the 
teeth of the sector, and be brought near to, 
or be removed farther from, each other, 
"and thus cut off at a less or greater portion 
of the stroke." Reference is then made to 
rtjie of the drawings, as representing his first 
invention, which, it will be recollected, was 
secured to him by the old expired patent. 



He there refers to it as his improved drop 
cut-off, with the lifter Ai, projecting from 
the lifting rod An, and operated by the toes 
of the rock-shaft G, in a manner, as he states, 
"not necessary to describe." Instead of dis- 
engaging the spring of the lifter, however, 
from the stem to the drop valve, by causing 
it to strike a permanent cam, as it rises, he 
employs, as he therein represents, a long 
spring projecting from the lifter, and fitting 
in a notch in the stem of the drop valve, as 
heretofore made, but extepding beyond that, 
and having a curved projection on one of its 
faces and at the extreme end, against which 
the outer face of an arm or wiper strikes as 
it vibrates on its vertical axis. According to 
the description, the outer face of that arm or 
wiper is parallel with its shaft, and of great- 
er length than the motion of the lifter, so that 
it can act on the curved projection of the 
spring, as it is carried up and down by the 
lifter, and thus causes it to drop the valve. 
Suggestion is also made that, instead of the 
horizontal vibrating motion of the arm or 
wiper, the spring may be disengaged from 
the stem of the valve by a vertical, descend- 
ing motion, as the lifter rises, which motion 
may be derived from any moving part of the 
engine. Based upon these representations the 
patentee claims, fii-st, "tripping the drop valve 
of the cut-off by a motion independent of the 
lifters;" and secondly, "combining the wiper 
that drops the valve of the cut-off, whether 
working horizontally or vertically, with any 
of the moving parts of the engine, other than 
the lifters or their rocking shaft, by means of 
the sector and arm or arms, by the instru- 
mentality of which the extent of the cut-off 
can be regulated at pleasure during th(; ac- 
tion of the engine, from the fuU to the least 
portion of the stroke." Taking the statement 
of the patentee as correct, the valve was 
tripped in the method practiced prior to the 
invention under consideration, by the same 
motion that lifted it, and the motion was 
derived from the lifter which approached a 
state of rest as the piston of the engine ap- 
proached the middle of its stroke. When the 
piston of the engine approached the middle of 
its stroke, it was then at its maximum veloc- 
ity and as the lifter actuated a spring which 
alternately took hold and let go of the valve 
stem, very great nicety was acquired in the 
adjustment of the apparatus so as to regulate 
the extent of the cut-off at about half stroke. 
Patentee expressly states that the object of 
his invention was to remedy that difficulty, 
and he also states that the principle or char- 
acter of his improvement consists in tripping 
the valve by a motion independent of the 
lifting rod or rods. Plainly his invention is,- 
as he describes it a new and useful method 
of tripping cut-off valves, by a motion inde- 
pendent of the lifter, and, as there described, 
it has nothing to do wha.tever with any im- 
provement in the working of valve catches or 
valve rods, as is evident from a perusal of the 
entire specification. Entire want of reference. 
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in the specification, to any such improvement, 
would seem to be a sufficient answer to every 
such pretense; hut the specification itself fur- 
nishes even a better answer than that, and one 
which is entirely conclusive, because it amounts 
to an express declaration that he, the inventor, 
did not contemplate any change whatever in 
valve gear, or in the means of working the 
valves. Had he intended to make any al- 
terations in the valve gear, as shown in his 
old patent, or if he had designed to give a 
coexisting motiom to the valve rods as now 
claimed, it is reasonable to suppose that he 
would have referred to those matters, as ma- 
terial parts of his improvement, and would 
have described the nature of the contemplated 
alterations in the valve gear, and the means 
of giving the coexisting motion to the valve 
rods; but he did neither, nor is there any 
thing in- the specification from which any 
such inference can reasonably be drawn. On 
the contrary, he refers to his former inven- 
tion secured to him in the old patent, and 
characterizes it as his improved drop cut-ofE 
with the lifter projecting from the lifting 
rod and operated by the toes of the rocU-shaf t 
in a manner not necessary to describe. Valve 
gear apparatus was fully described in the 
old patent to which he referred, and it will 
be remembered that it embraced no means 
whatever, to give a coexisting motion to the 
valve rods; but the complainant himself con- 
cedes that whenever one lifting rod, with its 
attachments, was in motion, the other re- 
mained stationary. Mistake could not be 
made by him upon this subject, as it was his 
own invention, and when he spoke of the ap- 
paratus as being of a character not necessary 
to describe, he evidently meant to be under- 
stood as adopting it as the valve gear of his 
new improvement. Examination will now be 
made of the reissued patent of January 21, 
1S62, which is the only other patent of the 
■complainant that remains to be considered. 
Improvements secured by reissued patents 
,are very apt to be expanded, but the change 
in that behalf in this case is so great that in 
comparing the original patent with the re- 
issue under consideration, it is diflicult to 
find sufficient similarity to establish the iden- 
tity. What was a new and useful method of 
tripping the drop cut-off valves of steam en- 
gines and regulating and adjusting the same, 
has become a new and useful improvement 
in steam engines; and what was an improve- 
ment in tripping cut-off valves, by a motion 
independent of the lifter, has become an im- 
provement in the coexisting movement of 
two reciprocating catching-pieces. Another 
feature of the improvement, as described in 
the reissued patent, is, that each of the two 
reciprocating catching-pieces moves during a 
longer time than half a revolution of the main 
shaft of the engine, whereby, it is said, a 
i^reater capacity for adjustment in opening 
the valve, and a greater certainty in con- 
necting with the catch are secured, than if 
one catching-piece should come to a state of 
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rest before the other moves, and each catch- 
ing-piece should move only during one-half 
the revolution of the engine. Complainant 
then refers to a certain valve rod or stem 
which has; as he states, a piston or plunger 
attached to its upper end, and operating 
within a reservoir, shaped smaller at the 
bottom, which may confine the fluid contain- 
ed therein as the plunger descends, substan- 
tially as described in his old patent, so as to 
regulate the velocity of a falling weight, con- 
nected to the stem, that is sufficient to over- 
come all friction in closing the valve. To 
this rod or stem, as the patentee states, the 
valve must be attached, and he also adds in 
this connection, that either single, double, or 
slide valves may be used. Certain other rep- 
resentations of the specification must also be 
briefly noticed. Speaking of the catch-pieces, 
the patentee states, that they derive a recip- 
rocating opening and closing motion from the 
valve gear, and operate to determine the ad- 
mission of steam, when their acting surfaces 
are in contact with the catches. He also 
states that the shape of the toes on the rock- 
shaft C, and the feet on the lifting rods is 
such, that one rod is moved before the other 
comes to a state of rest, thereby imparting a 
coexisting movement to the catch-pieces, per- 
mitting them to pass beyond the engaging 
points, and to return to them to open the 
valve. And, lastly, he states that the co- 
existing movement of the catch-pieces can be 
communicated to them by other sort of valve 
gear than that shown, and that any valve 
motion, having a proper coexisting movement 
in any of its pai-ts, can be used to move the 
catch-pieces. Such is the substance of the 
representations upon which the claim is bas- 
ed, so far as it is material to consider them 
in this case, and the claim is— "Imparting a 
coexisting movement to two reciprocating 
catch-pieces in the operation of Ihe trip cut- 
off valves, substantially as describ-id." Com- 
pare the language of this claim with the 
claims of the original patent, and it is clear 
that they are foreign to each other and 
strangers. Strike out the claims of the orig- 
inal patent, and insert the claim here made 
in their place, and no one can doubt that the 
claim would be void, because tliere are no 
means whatever described in the specification 
of the original patent, to justify any such 
claim. Two fatal objections would arise to 
this claim, if, instead of occupying the place 
it now does, it were presented as the claim of 
the original patent. First, it would appear 
to be a claim for what the patentee had not 
invented; and secondly, it would be a claim 
for a new motion, without the description of 
any means to accomplish the described result. 
Sufficient description of the alleged imprcvfr- 
ment, and of the means to accomplisli the de- 
scribed result, have been imported into the 
reissued patent, and the complainant contenda 
that the interpolation of these passages en- 
tirely overcomes both of the objections that 
I would have arisen to the claim if it had been 
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made in tlie outset, as the claim of the orig- 
inal patent. 

Judging from the course of the argument, 
the proposition is, that in the absence of 
fraud, the allegations in the specification of 
reissued letters patent, however different 
they may be from the description in the 
specification of the original patent, are, nev- 
ertheless, conclusive evidence that the in- 
vention was made, and the means to ac- 
-complish the result invented, as therein de- 
scribed. Where the two specifications are 
consistent, or where there is no positive con- 
flict or absolute inconsistency, the proposi- 
tion may be coiTect, but where it appears 
on the face of the respective specifications, 
iis matter of law, that the specification and 
claim of the reissued patent are for a differ- 
ent invention from that secured in the origi- 
nal letters patent, the rule assumed can not 
be sustained. Whenever it appears, upon a 
'compai-ison of the two specifications and 
claims, as matters of law, arising on their 
construction, that the reissued patent is for 
a different invention from that secured in 
the original patent, then the original patent 
is void and of no effect. Beyond doubt, 
whenever any patent, as issued, is inoper- 
ative or invalid by reason of a defective os 
insufficient description, or specification, or 
by reason of the patentee claiming, in his 
specification, as his own invention, more 
than he has a right to claim as new, if the 
error has arisen by inadvertency or mistake, 
and without any fraudulent or deceptive in- 
tention, the thixteenth section of the patent 
act authorizes the commissioner, upon the 
suiTender to him of such patent, and the 
payment of the prescribed duty, to cause a 
new patent to issue to the said inventor, for 
the same invention, for the residue of the 
period then unexpired for which the original 
patent was granted, in accordance with the 
patentee's corrected description and specifi- 
cation. 5 Stat. 122. Such, reissue, however, 
must, by the express words of the section 
authorizing the same, be for the same In-, 
vention, and, consequently, where it appears, 
on a comparison of the two Instruments, as 
matter of law, that the reissued patent is 
not for the same invention as that embraced 
and secured in the original patent, the reis- 
sued patent is invalid, because that state of 
the case shows that the commissioner has 
exceeded his jurisdiction. Batten v. Tag- 
gart, 17 How. [58 U. S.] S3; O'Keilly v. 
Morse, 15 How. [56 tT. S.] Ill, 112; Potter v. 
Holland [Case No. 11,330]; Allen v. Blunt 
(Id. 216]; French v. Rogers [Id. 5,103]. Ap- 
plying that rule to the present case, I am 
of the opinion that the reissued letters pat- 
ent, under consideration, must be deemed in- 
valid for the reason that the patent is not 
for the same invention as that embodied 
and secured In the original patent, which 



fully appears, as matter of law, from a com- 
paiison of the two instruments. In view of 
the conclusion announced as to the con- 
struction of the respective patents of the 
complainant, very little need be said upon the 
subject of infringement. Respondents pur- 
chased their engine of one George H. Corliss, 
who constmcted it under the reissues of an 
original patent granted to him March 10, 
1849. Fai'ties and their counsel have pro- 
ceeded, throughout the hearing and trial, 
upon the ground that the engine was con- 
structed according to the patent, and there 
is no evidence in the case to raise any doubt 
upon that subject Assuming that to be so, 
then the only question is, whether the pat- 
ented Invention of the vendor of the engine 
in question conflicts with one or both of the 
reissued patents of the complainant Noth- 
ing need be added to what has been said 
I'especting the Inventions of the complain- 
ant, so that it only remains to explain the 
patented invention of the vendor of the re- 
spondents. He invented new and useful im- 
provements in steam engines, as represented 
in his patent They are divided into three 
. parts, but it will only be necessary to refer 
to the second and third, because the other is 
entirely disconnected from the particular 
controversy in this case. Among other 
things, he contrived the means of using slide 
valves and introduced into the steam engine 
a new motion of working them, which con- 
sisted in communicating motion to the two 
valves from one rock-shaft, by connecting 
each valve with a separate arm or crank- 
wrist of the rocker, and he so connected that 
method of working with the governor, so 
called, that the steam valves should be dis- 
engaged at such a point in the stroke of the 
piston as the governor should Indicate, so 
that as the arms of the governor rise and 
fall, an unfailing indication was given of the 
exact point where the cut-off should take 
place. He also combined liberating gear 
with slide valves, and devised means for op- 
erating the combination upon an entirely 
new plan, and he also contrived a wrist- 
plate which preserves a positive connection 
with the engine all the time, causing the 
catches to move, and is of itself sufficient to 
show, that the means employed In the engine 
of the respondent are substantially different 
from those employed by the complainant. 
As was well remarked by the court in the 
case already referred to, one has perfected 
one combination of devices to trip a puppet 
valve, and the other a different combination 
for a different sort of valve. Sufiice it to say, 
without pursuing the subject f m-ther, that I 
am of the opinion that the respondents do 
not infringe either of the patents of the com- 
plainant. 

The bill of complaint is, thereforfi. dismiss- 
ed, with costs. 
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SICKLES V. ■ GLOUCESTER 00. 

[3 Wall. Jr. 186; i 13 Leg. Int. 292.] 

Circuit Court, E. D. Pennsylvania. April 
Term, 1856. 

Triai^-Examination op ■Witnesses— In Eqdity 
— Acts of Congress. 
Under the practice of the courts of the Unit- 
ed States, as fixed by the judiciary act of 1789 
[1 Stat. 73], a party may examine or cross-exam- 
ine witnesses ore tenus in equity suits as well 
as in suits at common law; the power given him 
in this respect by the 30th section of that act, 
not being taken away from him by any subse- 
quent act, nor by the 67th rule of practice for 
the courts of equity promulgated on the 2d of 
March, 1842, nor in any other manner. 
[Cited in Bronson v. La Crosse & M. R. Co., 

Case No. 1,930; Cochrane v. Deener, 94 U. 

S- 783; Atwood v. Portland Co., 10 Fed. 

283, 285; Wise v. Grand Ave. Ry. Co., 33 

Fed. 278.] 

This was a question as to the mode of tak- 
ing evidence in equity suits in the federal 
courts; and arose upon a bill in equity iov 
the infringement of a patent. The ease was 
thus: The thirtieth section of the act of Sep- 
tember 24, 1789, which organized the courts 
of the United States, and is commonly called 
the judiciary act, enacts "that the mode of 
proof by oral testimony and examination of 
witnesses in open court, shall be the same in 
all the courts of the United States, as well in 
the trial of causes in equity, and of admiralty 
and maritime jurisdiction, as of actions at 
common law." A section in an act of 1802 
(Act April 29, 1802, § 25, [2 Stat 166]) says 
"that in all suits in equity, it shall be in the 
discretion of the court to order the testimony 
of witnesses to be taken by deposition," with 
certain provisos. Notwithstanding this first 
act, it had never been the practice in equity 
eases in this circuit, nor In any other circuit, 
so far as was known to the court, or coun- 
sel, to take testimony ore tenus, nor, except 
when proceeding under the act of 1802, oth- 
erwise than according to the rules and prac- 
tice of the court of chancery in England; 
where, as is known, the testimony is taken 
by the commissioner on interrogatories and 
cross-interrogatories previously filed, and 
without the presence of the parties or their 
counsel; and where the testimony, when 
taken, is sealed up, until an order is ob- 
tained for publication of it, after which no 
more testimony can be taken. 

On 2d of March, 1842, the supreme court 
of the United States promulgated a body 
of "Rules of Practice for the Courts of 
Equity," the sixty-seventh of which rules 
runs thus: "Commissions to take testimony 
may be taken jointly * * * by both par- 
ties or severally by either party upon inter- 
rogatories filed by the party taking the same 
* * * ten days' notice thereof being given 
to the adverse party to file cross-interrogato- 
ries before the issuing of the commission. 



* * * If the parties shall so agree, the tes- 
timony may be taken upon oral interroga- 
tories," &c. The sisty-eighth rule is thus: 
"Testimony may also be taken in the cause 

* * * by deposition, according to the acts 
of Congress." 1 How. [42 U. S.] Ixii. An act 
of congress passed soon after, to wit, on the 
23d of August, 1842 [5 Stat. 518, § 6] gives 
to the supreme court "full power and author- 
ity * * * to prescribe and regulate and 
alter * * * the forms and modes of taking 



and obtaining evidence 



* * in suits at 



1 [Reported by John William Wallace, Esq., 
and here reprinted by permission.] 



common law, or in admiralty and in equity 
pending in the district and circuit courts 
* * » and generally to regulate the whole 
practice of the court." 

With these statutes, rules and practice in 
existence, a rule for a commission had been 
taken by the defendant; and Mr. E. N. Dick- 
ereon, counsel of the other side, having filed 
the complainant's affidavit that the evidence 
in the case, if taken before a commissioner 
upon interrogatories, and cross-interrogato- 
ries, would operate unjustly and prejudicially 
to his interests, obtained a special order that 
he might have power to cross-examine the 
witnesses ore tenus, and "that the testimony 
so taken shall have the same effect as if tak- 
en under the sixty-seventh rule" above men- 
tioned, 

Mr. Jenks, for the defendant, having pro- 
tested before the commissioner against such 
a mode of taking testimony, and having de- 
clined to cross-examine, now moved that the 
depositions should be suppressed, and that an 
examination of all the witnesses should be 
had privately before the master. 

In favor of the motion: The- court had no 
power to make the order on which this tes- 
timony has been taken. The only ground on 
which it can be pretended that testimony 
taken, as this has been, can be read; is the 
thirtieth section of the judiciary act of 1789. 
But, (1) that section has been interpreted in 
our favor by a constant practice of sixty-sev- 
en years. The supreme court has, moreover, 
interpreted it by its own rules. The sixty- 
seventh rule shows that the English practice, 
m its outlines at least— which practice pre- 
vails over our country generally, where there 
are courts of equity, and has always prevail- 
ed in this court,— was meant to be continued. 
However plain the language of the judiciary 
act may seem to us, we are bound to receive 
an interpretation so long and so clearly put 
upon it by the practice and rules of the su- 
preme court; an interpretation hardly in- 
ferior in solemnity to a judgment of the 
court. Indeed, an uninterrupted practice of 
sixty-seven years can hardly be said to be, 
in any respect, of less value than a judg- 
ment. It is the best of all judgments, "The 
great authority with me," says C. J. Bridg- 
man, "is constant practice if I am well in- 
formed," It is "law solidified into fact." (2) 
The thirtieth section of the judiciary act has 
been in effect repealed. The act of 23d Au- 
gust, 1842, gives to the supreme court pow- 
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er to "alter" tlie "forms and modes of tak- 
ing and obtaining evidence." Tlie sixty-sev- 
enth rule, whicli "we rely on, was indeed made 
in March, 1842, and before the act of 23d of 
August was passed; but it has been acknowl- 
edged, ratified, re-adopted and repubhshed, by 
being retained and constantly acted upon up 
to this hour. (3) The truth is, that the sec- 
tion in questioa of the old judiciary act, 
meant to establish a mode of taking testi- 
mony which it thought would be regarded by 
the profession as more convenient than the 
old one. But the old one was familiar to the 
bar, they liked it best, and never abandoned 
it. This provision, therefore, of the judiciary 
act, without being formally repealed, became 
obsolete, effete and forgotten. 

GRIER, Oh'cuit Justice. The jus pretorium 
of the Roman law, from which om* system of 
equity has its origin, was introduced when 
■chancellors were priests. The writ of sub- 
poena is said to have been first devised by 
Chancellor Waltham, bishop of Salisbury. It 
met with opposition at the beginning by par- 
liament, "because its proceedings were accord- 
ing to the civil law and the law of holy church, 
in subversion of the common law." But not- 
withstanding the opposition .then, and also of 
Sir Edward Coke and the common law courts 
at a later day, the chancellors persevered in ex- 
tending their jurisdiction, and when the office 
ceased to be in the hands of eccleaastics, a sys- 
. tern of jurisprudence and jurisdiction was built 
up on a rational foundation by the learning 
and ability of Nottingham and his successors. 
Yet it still retains some of the features which 
originally caused the enmity of the common 
lawyers and the parliament One of these is 
the- mode of taking testimony. At common 
law it was considered as essential to justice 
and the protection of the rights of the litigant 
that the witnesses should be exammed in pres- 
ence of the parties to be affected, and of the 
tribunal whose decision was to be governed by 
the testimony. The mode of taking testimony 
in chancery, as introduced from "the civU law 
and law of holy church," is by secret inquisi- 
tion. The reason given for this practice is said 
to be "in order to avoid the risk of defects be- 
ing discovered in the com-se of taking it, and 
false evidence being procured to remedy them." 
Adam, Eq. 64. As a reason for a foregone 
conclusion, this was no doubt considered sat- 
isfactory, though it might as well read "to 
avoid the risk of defects and falsehood being 
discovered, and true evidence being procured to 
remedy tihem." 

And yet, while it is true that as a general 
rule of com-ts of chancery, all witnesses will 
be examined on interrogatories, eithfer by the 
regular examiner of the court or through the 
medium of commissioners specially appoint- 
ed, it has never been decided that a chancellor 
had no power to order otherwise in a particu- 
lar case, where he might consider it necessary 
to a proper investigation of the facts. No 
court is so enslaved by its general rules as to 



be powerless, when justice requires an excep- 
tion to their operation. Accordingly, numer- 
ous cases of exceptions may be found in the 
books of Practice. Daniell, Eq, Prac. 104S. 
The practice also of sending issues of fact to 
a court of law to be tried by a jmy and ac- 
cording to the principles of the common law, 
may be truly said to be an exception to this 
ecclesiastical rule of trying facts by secret in- 
quisition, and an admission of its incompeten- 
cy for a proper hivestigation of the truth. 

But assuming a court of equity to be so 
bound up by their general rules, that they have 
no power to deviate from them in a special 
case for sufficient cause shown; is there any 
statute or iron rule of practice which compels 
the courts of equity of the United States- to 
adhere to this policy of the civn and ecclesi- 
astical law as a fundamental principle in the 
administration of justice? 

The act of 1789, constituting the ^ourts of 
the United States, declares "that the mode of 
proof by oral testimony and examination of 
witnesses, shall be the same in all the courts 
of the United States, as well in the trial of 
causes in equity and of admiralty and mari- 
time jurisdiction, as of actions at common 
law." 

Whatever, therefore, may be the force and 
binding effect of this fundamental principle 
as to the peculiar "mode of proof," in the Eng- ' 
lish courts of chancery, it is dearly repudiat- 
ed and abolished as a rule of practice in the 
courts of equity of the United States. 

It is not a fair construction of the sixty- 
seventh rule of coturt, which imputes to it an 
intention of repealing or overruling an act of 
congress admitted to be within the scope of its 
constitutional power. 

It being found inconvenient and dilatory in 
practice, and seldom necessary to a proper in- 
vestigation of causes, to have witnesses exam- 
ined ore tenus in open court, in chancery cases, 
the sixty-seventh rule merely provides, that 
"after the cause is at issue, commissions to take 
testimony may be taken out in vacation as well 
as in term." 

When witnesses live at a distance, the par- 
ties are compelled to resort to this rule in or- 
der to obtain their testimony; and in most 
cases, when the witnesses might be brought 
into court, this practice is pm'sued as most 
convenient Judges have been rather disposed 
to discountenance the production of witnesses' 
in court, on account of the delay consequent 
on an ore tenus examination. Besides, coun- 
sel, who are more apt to look to books of chan- 
cery practice than to their own statute books, 
have either not been aware of the rights of 
their clients, or not thought it a matter of 
sufiicient importance to urge them. Hence it 
is, that the old practice has been generally pur- 
sued, and perhaps enforced, without much in- 
quiry. 

The act of 1789 is a fundamental statute; 
and we have, therefore, as a fundamental 
principle in the administration of equity in 
the courts of the United States, that the mode 
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of proof by oral testimony, and examination 
of witnesses in courts of equity, shall "be 
the same as in actions at law," Either party 
has a right, therefore, to cross-examine wit- 
nesses ore tenus, and when not examined in 
open court, to have notice of the time and 
place of taking the testimony, so that he may 
see the witness face to face, and thus eiam- 
ine or cross-examine him. In many cases, as 
has been shown by experience, it is absolute- 
ly necessary that the party be allowed this 
privilege, in order to elicit the whole truth, 
and save himself from a garbled statement 
of it, which may be as injurious as direct 
perjury. This may be said to be the general 
rule, and any deviation from it is the excep- 
tion. The pai-ty who claims his right is not 
asking a favor of the court, or making a de- 
mand which the chancellor, in his discretion, 
may deny; but is demanding a right guaran- 
teed to bim by the law of the land; not one 
held at the discretion of a judge, nor to be 
abolished by custom or mle of court. The se- 
cret examination of witnesses within reach of 
the process of the court is contrary to the 
policy of the law; either party may object to 
it at his discretion, and the court are bound 
to allow it. A court may dispense with 
their own rules in a special case, but cannot 
deny to a party a right guaranteed to him by 
statute, or the law of the land. 

The circuit courts of the United States have 
original jurisdiction in patent eases, and do 
not exercise their authority merely as auxil- 
iary to a court of law, and for a more effect- 
ual remedy. Hence we do not feel bound in 
all cases to send a party to establish his right 
in a court of law, before granting a final in- 
junction. In many questions of originality 
and infringement of patents, the concuiTent 
opinion of twelve men, with little knowledge ' 
of the principles of science and philosophy 
which affect the case, may give but little sat- 
isfaction to the conscience of a chancellor: 
Hence it is becoming more common to exam- 
ine these questions in courts of equity, with- 
out the aid of a jury, unless where the issue 
depends rather on the credibility of witness- 
es, than the value of their opinions as experts 
or philosophers. But such cases cannot be 
properly brought before the court by secret 
examination of the witnesses. It is almost 
impossible to frame interrogatories in chief 
so as completely to elicit the truth, where the 
witness has to refer to complex models or 
drafts. The whole truth can seldom be ob- 
tained, or falsehood detected, unless by a 
sharp cross-examination ore tenus, by skilful 
counsel. It is sometimes the case also, and 
in fact, too often, that the party, or his coun- 
sel, prepai-e the answers for their witnesses 
after consultation, so that the witness comes 
before the examiner and reads off his an- 
swers to the several interrogatories, as pre- 
pared for him by the party who produces 
him. That such things are sometimes done, 
we know; but how often, we cannot know. 
And however ready a court may be to sup- 



press testimony thus made up, the fact must 
be known to the opposite party before he can 
make proof of it; and this secret mode of 
talcing testimony, gives no opportunity for it& 
discovery. 

As a question of mere policy and the proper 
administration of justice, we believe that the 
truth of a case can be better eviscerated, by 
an ore tenus examination of the witnesses by 
counsel, than by the secret method of in- 
quisition borrowed from "holy church," 

"We are of opinion, therefore— 

1. That this portion of the peculiar policy of 
courts of equity has in the courts of the Unit- 
ed States been rejected by statute, and that 
it never has been a fundamental principle in 
their administration of equity. 

2. That the sixty-seventh rule of the series 
of rules promulgated by the supreme court, in 
1842, does not affect to annul the act of con- 
gress, or the policy established by it, 

3. That a party has therefore a right to de- 
mand an examination of witnesses within the 
jurisdiction of the court, ore tenus, according 
to the principles of the common law, either 
by having them produced in court, or by hav- 
ing leave to cross-examine them face to face 
before the examiner. 

4. That the court had not only power to- 
make the rule or order complained of in this 
case, but was bound to allow it, not only as 
requisite to a proper development of the facts 
necessary to its just decision, but also as a 
right of the party guaranteed by law. 

Motion denied. 
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SICKLES et al. v. GLOUCESTER MANUF'G 

CO. 

[1 Pish. Pat. Ca&. 222; 13 Leg. Int. 388; 4 
Blatchf. 229.] i 

Circuit Court, D. New Jersey. Sept., 185G. 

Patents— Equitable Juuisdtction— Discovery — 

Equivalents- Scope of Speoifioatioss 

— Steam Cot-Off. 

1. The courts of the United States have their 
jurisdiction over eases arising under letters pat- 
ent by statute, and do not exercise it merely as 
ancillary to a court of law. 

2. Having such original cognizance of these 
controversies they do not in all cases require 
a verdict at law on the title before granting a 
final injunction, or concede a right to either par- 
ty to have every issue as to originality or in- 
fringement tried by a jury. 

8. A bill praying for a discovery and account 
of profits, for the infringement of letters pat- 
ent, will be sustained, after the expiration of 
the patent, although an injunction can not be 
decreed, 
[Cited in Imlay v. Norwich & W, R. Co., Case 
No. 7,012; Perry v. Corning, Id. 11.003; 
Vaughan v. East Tennessee, V. & G. R. Co., 
Id. 16,898; Gordon v, Anthony, Id. 5,C05; 



1 [Reported by Samuel Fisher, Esq., and" 
here reprinted by permission. 13 Leg. Int. 388, 
contains only a partial report.] 
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Smith V. Baker. Id. 13,010; Atwood* v. 
Portland Co.. 10 Fed. 283.] 

4. The comparative value of the complain- 
ant's invention and the defendant's machine is 
a question not relevant. 

5. The title or description given to the inven- 
tion in the grant is never expected to be spe- 
cific, but only to indicate the nature and design 
of the invention. The specification, as its name 
indicates, must be searched for the exact de- 
scription of what die patentee claims. 

6. Courts will always construe letters pat- 
ent favorably to the patentee, but they can not 
make a new specification with more extensive 
claims than the original, or stop the course 
of inventors by a fanciful application of the 
doctrine of equivalents. 

7. The originality of Sickles' patent for im- 
provement in cut-off valves for steam engines, 
investigated and established. 

[Cited in Johnson v. McCabe, 37 Ind. 538.] 

8. The slide valves upon what is known as 
tlie "Corliss" engine, do" not infringe the Sick- 
les' patent. The invention of Sickles is con- 
fined to the puppet valve. 

[Cited in Sickles v. Evans, Case No, 12,839.] 

This was a bill in equity [by William B. 
Sickles and others against the Gloneester 
Manufacturing Company] to restrain the in- 
fi-ingement of letters patent [No. 2,631] for an 
improvement in steam engines, granted May 
20, 1842, to Frederick E. Sickles, and assign- 
ed to plaintiff. The patent expired May 20, 
1856, previous to which time, the bill had 
been filed praying for an injunction, discov- 
ery, and account of profits. The cause came 
on for hearing at the September term, 1856, 
when it was insisted by the respondents that 
the bill ought to be dismissed, upon the 
ground, that, the patent having expired, no 
injunction could be decreed, and the bill could 
not be sustained for a discovery and account 
unaccompanied by injunctions. The defense 
was, that the Sickles patent was void for 
want of novelty, and that the defendants did 
not infringe. To defeat the novelty of the in- 
vention, evidence was offered that the inven- 
tion was described and used in England, prior 
to Sickles' invention, by Watt; that it was 
used in this country, by one Bennett on the 
steamer Dispatch, and by one Hogg on the 
steamers South America and Balloon. The 
description of the invention and' claims of the 
patentee are very fully set forth in the opin- 
ion. 

B, F. Thurston, E. N. Dickerson, and O. 
M. Keller, for complainants. 

T. A. Jenckes, S. Blatchford, and W. H. 
Seward, for defendants. 

GRIER, Circuit Justice. The complainants 
in this case are assignees of Frederick E. 
Sickles, to whom a patent was gi'anted May 
20, 1842, for "a new and useful improvement 
in the manner of constructing the apparatus 
for lifting, tripping, and regulating the closing 
of the valves of steam engines." 

The bill charges that, in 1843, an issue at 
law had been tried between the patentee and 



one John F. Rodman, in which the validity 
of the patent to F. B. Sickles was put in 
issue, and that the jury found that said 
Sickles was the first and original inventor of 
the thing patented. 

It charges also that the defendants "are 
using and operating an engine constracted 
substantially on the same plan as patented 
by said Sickles," and prays for an injunction 
and accoimt of profits. 

This bill was filed in March, 1853, and since 
the filing of the biU, viz: on the 20th of May, 
1856, the term of the patent expired. 

The argument of the -ease has presented for 
our consideration three points, on which the 
decision of it must depend. 

1. It is contended that com-ts of equity en- 
tertain jm-isdiction of patent and copyright 
cases only for the purpose of injunction; that 
the equity for the account is sti-ictly incident 
to the injunction; and that, therefore, if an 
injunction is refused, or for any reason can 
not be decreed, an account can not be given, 
but the plaintiff must resort to a court of law 

2d. It is denied that Frederick E. Sickles is 
the original and first inventor of the thing 
patented. 

Sd. II is denied that the machine used by 
the defendants infringes the plaintiff's patent. 

I. The first proposition may be conceded as 
a correct statement of the general rule, as 
settled in England. See Adams, Bq. 219; 
Hind. Pat. 361; BaUy v. Taylor, 1 Russ. & 
M. 73. This doctrine had its origin in the 
ease of Jesus College v. Bloom, 3 Atk. 261, 
and Amb. 54, as applied to bills to restrain 
was-te; but, since that time, the exceptions 
to the rule have become so numerous, that the 
rule can hardly be recognized as existing. 
The bill needs only to pray a discovery for 
the purpose of account, and it will be sus- 
tained for the account only. See 2 Eden, Inj, 
(by Waterman) 245. 

The proposition, it is said, can not be main- 
tained, that a coiu^t of equity will not inter- 
fere to direct an account when indebitatus 
assumpsit will lie at law. Nor is the con- 
verso of the proposition true, that equity will 
decree an account in all cases where an ac- 
tion for money had and received, or in- 
debitatus assumpsit, may be brought. 

But, whenever the subject-matter can not 
be as well investigated in those actions, a 
court of equity exercises a sound discretion in 
decreeing an account. See Carlisle v. Wilson, 
13 Yes. 214, etc. 

As it appears in this case that, in order to 
ascertain the extent of the plaintiff's dam- 
ages, it might become necessary to have a 
discovery and account of profits from saving 
of ftiel by using his invention, I see no good 
reason why the court might not retain juris- 
diction of the case for that purpose, even on 
the principle of the English eases. 

The jurisdiction of the court ought not to 
depend on the accident of the date of its de- 
cree. If, in this case, the decree were dated 
on the 19th of May, 1856, the jurisdiction of 
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the court could not be doubted, while it is 
challenged as impotent to give any decree 
on the 21st of the same month. If the com- 
plainants are able to sustain their case on 
the other points, and it was absolutely neces- 
sary to sustain our decree, that an injunction 
form a part of it, I would order the decree 
to be entered nunc pro tunc as of the date of 
the 19th of May last. The delays of a court 
of chancery should not be suffered to operate 
as a bar to the complainant's suit. 

But the courts of the United States have 
their jurisdiction over cases of this nature by 
statute, and do not exercise it merely as an- 
cillary to a court of law. The seventeenth 
section of the patent law of 1836 ordains that 
"all actions, suits, controversies and cases 
arising under any law of the United States, 
granting or confirming to inventors the ex- 
clusive right to their inventions or discoveries, 
shall be originally cognizable, as well in eq- 
uity as at law, by the circuit comts of the 
United States." 

Besides this original and general cognizance 
or jurisdiction over the whole subject-matter, 
a special power is conferred on the circuit 
courts to grant injunctions. Having such 
original cognizance of these controversies, 
the courts of the United States do not, in all 
cases, require a verdict at law on the title, 
before granting a final injunction, or concede 
a right to either party to have every issue as 
to originality or infringement tried by a jiu*y. 
Exercising our jurisdiction in these contro- 
versies, not by assumption for a special pur- 
pose only, or as ancillary to other tribunals, 
but under plenary authority conferred by stat- 
ute, the technical reason which compelled the 
English chancellor to refuse a decree for an 
account where he could not decree an injunc- 
tion, can have no application. 
This first point is, therefore, overruled, 
n. Is Frederick E. Sickles the fii-st and 
original inventor of the improved machine 
claimed in his patent of May 20, 1842? 

On this point, I must say that, after a care- 
ful examination of the very voluminous and 
contradictory testimony relating to it, I feel 
satisfied that Frederick E. Sickles is the first 
inventor of the improved machinery for effect- 
ing a cut-off in steam-engines, as described 
in his patent. 

Others may have, about the same time, or 
even before him, conceived the idea of trip- 
ping puppet-valves, that they might fall sud- 
denly into their seats, and thus avoid wire- 
drawing the steam; but they had failed in 
giving it practical effect It required, per- 
haps, no great degree of mechanical ingenu- 
ity to invent a mode of detaching a valve at 
a given point; and it is true, also, that water 
had been before used, to retard the motion of 
falling bodies. But no one had succeeded in 
inventing a combination of devices, by which 
a valve could be tripped at any given point, 
before or after half-stroke, and made it prac- 
ticaUy useful, by adding thereto devices by 
which the motion or momentum of the falling 
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valve might be arrested at the very moment 
of closing, without the slam or jar which 
would otherwise be destructive of the valve 
and its seat 

That this invention of Sicldes is one of very 
great value, is also clearly established. But 
it has met the usual fate of such inventions. 
Undervalued and even persecuted at first by 
ignorance and prejudice, when, at length, it 
has compelled an acknowledgment of its mer- 
its, every contemporary failure to do the same 
thing, is raked from oblivion, antedated, and 
its merits magnified, by the fruitful imagina- 
tions of willing or malevolent witnesses. 

It is not my purpose to defend this opinion 
by a tedious exhibition and comparison of the 
testimony. The whole subject is difficult and 
embarrassing to one who is not a practical 
engineer, and an attempt at explanation would 
be unsuccessful, without the assistance of 
drafts or models. Stating results, therefore, 
without attempting to support them by ai-gu- 
ment, my opinion Is— 

1. That the detaching apparatus used by 
Watt was different both in its devices and 
its objects, from that used by Sickles. Watt 
used a latch to hold fast the moving parts, 
which served as a trigger to let a weight fall 
which opened the valve suddenly, while it 
was gradually closed by the action of the en- 
^ne. The Watt dash-pot was not intended, 
and was whoUy incapable, to effect the pur- 
pose of Sickles' dash-pot The one was used 
to retard the closing of the valve, which 
would be otherwise suddenly jerked into its 
seat by the pressure of the steam— the other, 
to accelerate the closing of the valve, and ar- 
rest its motion precisely at that point so as 
to prevent what it technically called "slam- 
ming"— a problem not solved by Watt and a 
resi.lt not sought for or produced by him. 

2. Bennett's cut-off ari-angement on the 
"Dispatch" was an unsuccessful attempt to 
do what Sickles has succeeded in doing. Ben- 
nett had a contrivance to detach or trip his 
valve, but his "attempts to arrest its momen- 
tum at a given point by a dash-pot, were 
wholly unsuccessful. The evidence on this 
point tends to show this only— that others had 
perceived the benefit to arise from a sudden 
closing of the -valves; that they had a notion 
that water or air might be used somehow to 
prevent the injurious concussion, but had 
wholly failed in devising the means to ef- 
fect it. 

3. The invention of Hogg, erected and used 
on board the ''SoiTth America." The truth 
with regard to tliis, when sifted out of the 
voluminous and contradictory testimony, 
seems to be, that Hogg had devised a tripping 
apparatus about 1838-'39, for the "Balloon," 
which was not used, and which, for want of 
some invention to prevent the slamming, nev- 
er could be used successfully; that this at- 
tempt was again repeated in the spring of 
1841, on the "South America," and experi- 
ments were made both with air and water, 
which were imsuccessfuL, till Sickles, by a 
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letter (signed Finisher), suggested to tliem 
his invention, and requested tibiem. to try it. 
They accepted his suggestion, used his inven- 
tion, and tlien denied his right to it. 

Sevei'al Tvitnesses have been produced to 
antedate this successful use of the dash-pot 
Ijefore the receipt of the Finisher letter. It 
is remarljable that Hogg, the pretended in- 
ventor, is un"willlng to swear to the fact, 
while others, "who were apprentices at the 
time, have grown, up into a recollection of 
dates now, after fifteen years, varying from 
their recollection of the same events ten years 
before, when this issue was tried by a jury 
and found in favor of Sickles, 

It has happened in this case, as in many 
others, that the party producing a witness has 
to rub the rust ofC his recollection of many 
things, and more especially of dates. In do- 
ing this, he may leave marks which did not 
■exist before. Hence, witnesses are often 
found to swear boldly as to dates, ten or fif- 
teen years after the event, and in complete 
contradiction to their testimony given soon 
after the event; and much more may this be 
the case, Tvhere, imder pretence of secret ex- 
amination in chancery, the answers to the 
interrogatories are dra<wn up by the party or 
iis attorney. 

111. We come now to the last and most diffi- 
cult question in this case— that of infringe- 
ment. 

This involves a comparison of the invention 
of Sickles, as claimed in his patent, with the 
machine actually used by the defendants. 
The comparative value of the complainant's 
invention and those patented to Corliss is a 
question not relevant. Nor need we inquire 
whether the defendants infringe what Sickles 
might have claimed as his invention, if his 
sfGcification had been drawn up by the very 
able and learned counsel of complainant, with 
their pregent knowledge of the arts. The 
subjects to be compared are not the black 
model, with such a generalization of its prin- 
ciple as may now be made, and the machine 
of defendants. "We must take the specifica- 
tion of plaintiff's patent, and see what he 
there claims to have invented, and see if the 
machine used by the defendants has infringed 
any of these claims as set forth therein. 

The law requires every patent to "contain 
a short description or title of the invention 
or discovery, correctly indieattog its nature 
and design, etc." The law requires also, as 
a condition precedent, that "before any inven- 
tor shall receive a patent for any such new 
invention or discovery," he shall deliver a 
written description of his invention or dis- 
covery, etc., "an^, in case of any machine, 
he shall fully ^explain the principle and the 
several modes in which he has contemplated 
the application of that principle or character, 
T>y which it may be distinguished from other 
inventions, and shall particularly specify and 
point out the part, Improvement, or combina- 
tion which he claims as his own invention." 
22FED.OAS. — 7 



The short description or title of this inven- 
tion,' as contained in the patent, is "a new 
and useful improvement, in the manner of 
constructing the apparatus for lifting, trip- 
ping, and regulating the closing of the valves 
of steam engines." Now, though this term— 
"valves of steam engines"— might include 
"slides," or sliding valves, as well as puppet 
valves, yet the terms, "lifting, tripping, and 
regulating the closing," would seem to point 
more particularly to what are' known as pup- 
pet valves. For, it appears from the evi- 
dence, that other valves do not require to be 
lifted, nor were they subject to the difficulties 
with regard to dosing which adhered to the 
valves most commonly in use, to wit: puppet 
valves. 

But, the title or description given to the 
invention in the grant is never expected to be 
specific, but only to indicate the nature and 
design of the invention. The specification, as 
its name indicates, must be searched for the 
exact description of what the patentee claims. 
This seems to set forth two separate improve- 
ments, not claimed jointly as one machine, 
but as distinct improvements of two sepa- 
rate parts of a known machine. The patentee 
describes his invention thus: "certain -im- 
provements in the manner of constructing 
and an-anging the apparatus for lifting and 
tripping IQie valves of steam engines, and by- 
which the' steam can. be more readily cut off , 
at any desired part of the stroke, than by the 
means heretofore adopted; and, also, an im- 
proved water reservoir and plunger, which 
serves to prevent the slamming of the valves 
in closing, and consequently to preserve 
them In good working order for a great 
length of time. 

In this description of his invention, the pat- 
entee does not claim to be the first inventor 
of apparatus for lifting and tripping valves, 
but to have invented "improvements in the 
manner of consti-ucting and arranging" it; 
the object of it being that "steam can be 
more readily cut off at any desired part of 
the stroke." Thus far, too, he uses the gen- 
eral term "valves," though he speaks of 
"lifting and tripping" them— terms more 
especially applied to puppet valves. Nor does 
he pretend to be the inventor of water reser- 
voirs or plungers, on which others were then 
experimenting, though unsuccessfully, but of 
an "improved water reservoir and plunger." 

The specification then proceeds to describe 
particularly the iu.vention: 

1. The "valve box containing the puppet 
valves which are to be lifted and closed." 

Here we have a known machine the subject- 
matter of the improvement. ■ The next thing 
described is the valve stem, passing through 
the stuffing box, on the bonnet of the valve 
box. Thirdly, a lifter, acted on in the usual 
way, which is to rai^ the valve. Thus faj* it 
describes the puppet valves, and the well 
known parts of the apparatus for lifting them. 
It next describes a spring attached to the shaft 
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of tlie lifter, tlie outer ends of wliieli embrace 
the sides of the valve stem. Here commences 
his improvement. 

2. The next device peculiar to the invention 
is the projecting edges, or feathers, -which, 
while the valve is being lifted, rest upon the 
upper edges of the spring. 

3. The next device applicable to his hnprove- 
ment is a standard, rising vertically from the 
valve box. so that its upper flat end shall be 
nearly in contact with the outer ends of the 
springs. 

The purpose of this standard is to support 
the fourth part of the improvement— an ad- 
justable sliding-pieee, which may be shifted, 
and held to its place by a screw. On the face 
of this sliding-piece, there are two projecting, 
wedge-formed pieces, or inclined planes, 
which serve to open the ends of the springs, 
and liberate the stem. When the stem is 
liberated at its greatest rise, the steam will 
be cut off at half-stroke; if placed lower, at 
proportionably less than half -stroke; and, if 
the wedges be reversed, at more than half- 
stroke. 

A fifth part of the combination, for the pur- 
pose of effecting the immediate cut-off, in or- 
der to cause the stem to descend instanta- 
neously, when the spring is opened, is a spring 
on the upper side of the lifter, to which it is 
attached by one end. while the other end- 
bears upon the stem. 

Thus far, in compliance with the patent law, 
in its fii-st requirement, a written description 
of the manner of constmcting the machine, 
so as to enable any person skilled in the art 
to eonsti-uct it, is exhibited. But, as the in- 
vention comes within the category of a ma- 
chine, the law requires the specification to 
explain the principle, and the several modes 
in which he has contemplated the application 
of that principle. Now, I do not find, thus 
far, any general abstract statement of the 
principle of his invention, or how it may be 
applied to any other than puppet valves. 
Taking the word "principle" to mean the 
"modus operandi," the specification describes 
how a puppet valve, raised in the ordinary 
way, may be tripped at any given point, but 
gives no intimation of any other "mode in 
which he has contemplated the application of 
that principle," to an entirely different species 
of valves, which are not lifted up from their 
seat, nor disposed to fall into it by their own 
weight, when tripped, or set at liberty. 

The subject-matter of the improvement se- 
lected by the patentee, is a puppet valve, 
acted on in the usual way, connected T;s'ith a 
valve stem, and raised by a lifter. The de- 
vices for tripping the valves are connected 
with these parts, without an hitimation of 
any general or abstract principle which may 
be applied to other or all possible kinds of 
valves. 

In obedience, also, to the requirements of 
the law, that the patentee shall "pai-ticular- 
ly specify and point out the part, improvement, 



or combination which he claims as his own 
invention or discovery," the claim to this part 
of the invention is thus set forth: "I claim 
the manner in which I have combined and 
arranged the valve stem B, the spring P, on 
the lifter, the adjustable sliding piece I, with 
its wedges or inclined planes and their imme- 
diate appendages, so as to co-operate with 
each other and to effect the ti-ipping of the 
valves, and the cutting ofE of the steam, sub- 
stantially in the manner set forth." 
•The claim here is for the "manner" of com- 
bining or arranging, or in other words, a 
combination and arrangement of certain de- 
vices, viz: the valve stem, the spring, the 
wedges, and their immediate appendages, so 
as to co-operate with each other and effect 
the tripping of the valves, and cutting off of 
the steam. 

Of course, this will mclude all combinations 
of these devices, to effect the same purpose, 
which are substantially the same, or, in other 
words, are mere colorable changes of some of 
the paits. 

Now, it is to be observed that the patentee 
does not claim to be the first inventor of the 
scheme of tripping valves in order to make 
them close suddenly and prevent wire-draw- 
ing; but, thus far, he claims only a combina- 
tion of certain devices as an improvement in 
the manner of tripping the valve or setting 
it loose from the gearing so that it may re- 
turn quickly to its seat. 

On the question of the substantial identity 
of the defendants' machine with this claim of 
the Sickles patent, the experts, as usual, are 
diametrically opposed. If it were a question 
depending on the veracity of the witnesses. 
and the mere weight of testimony as to the 
trath of a fact, I should be glad to have the 
verdict of a jury on which to repose. But. 
where it is the mere difference of opinion be- 
tween men of equal skill and experience, I 
can not lean with equal confidence on the 
opinion of twelve men, who can hardly be 
supposed to have either superior knowledge 
or experience. I am willing to transfer re- 
sponsibility from my own shoulders to those 
of a jury whenever I conscientiously can. I 
have endeavored to submit my mind to tlie 
verdict rendered on this subject in an ad- 
joining district, and have listened, with a 
wilhng ear, to argmnents showing the cor- 
rectness of that decision. It may probably 
arise from some obliquity in my own mental 
vision, or want of clear ideas on these intri- 
cate subjects. But, I can not bring my mind 
to the conclusion that the machine of the 
defendants is an infringement of the plaintiff's 
claim in this behalf, as set forth in his patent. 
This point was, in fact, not submitted to the 
jury. But a certain model was exhibited, 
which was treated as incorporating the com- 
plainant's invention, and a like model of the 
defendants' machine which included the in- 
ventions patented to Corliss. No constiiiction 
of the claims of the Sickles patent was given 
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to the jury. But certain generalizations, or 
abstract definitions of the principles, or modus 
operandi of the machine, as exhibited by the 
model, were assumed, by the very ingenious 
and skillful experts, as the subject of the com- 
parison. Thus, the whole machine, without 
separating the new from the old, or defining 
the extent of the improvement claimed by the 
patentee, was tacitly assumed to be the in- 
vention of the patentee, and, by means of the 
doctrine of equivalents, astutely used, every 
other mode of opening, shutting, or tripping 
valves could be demonstrated to be substan- 
tially the same, if the same result were pro- 
duced by any mechanical combination what- 
soever. 

Experience has shown that inventions 
which, to support their claim to originality, 
were made narrow enough to pass through 
the eye of a needle, when once established, 
and in a battle with supposed infringers, be- 
come as large as camels. 

In this case, the. patentee has devised a 
new "manner," or method, or arrangement of 
machinei-y for tripping "puppet valves." The 
combination and arrangement of parts, as 
claimed by him, have all reference to that 
peculiar sort of valve, nor does the specifi- 
cation set forth any general "principle," or 
any other "mode in which he has contem- 
plated the application of that prmciple" as 
applicable to valves of a totally different chai'- 
acter and mechanical action. I can not dis- 
cover in the defendants' machine the com- 
plainant's "manner of combining and aixan- 
ging the valve stem B, the spring JF, on the 
lifter, the adjustable sliding piece, etc." 

The valves of the defendants are those 
which slide in the arc of a circle, which are 
not lifted up, as puppet valves having a valve 
stem passing through a stuffing box, by which 
they are raised from their seats. The pecuhar- 
ity of the action of this circular valve requires 
a difiEerent and peculiar valve gear. Four sev- 
eral roekshaf ts, which actuate the four valves, 
receive their motion from the eccentric on the 
main shaft, communicated by it to a wrist 
plate, which is, in effect, four arms or cranks 
set at different points around a circle. These 
hook rods, as they are called, moved by this 
wrist plate, have a longitudinal as well as a 
lateral movement, by means of which, in 
combination with other parts of the machin- 
ery, the valves may be detached or tripped 
at certain periods of the movement, up to 
half -stroke. This is regulated by a sliding bar 
connected with a governor, so that the cut-off 
may be effected at a variable point under 
half-stroke, and may be automatic. The par- 
ticular devices, and their action, could not be 
intelligibly described without models or draw- 
ings. I shall not, therefore, attempt to specify 
them. 

Now, as Sickles' claim, as exhibited in his 
patent, is only for an "improvement in the 
"manner of constructing and arranging the 
apparatus for lifting and tripping . the 
valves," and for the manner of combining 



the valve stem, the spring, etc., I am un- 
able to see that the defendants' contrivances 
are merely colorable changes, or that the 
devices they use are merely mechanical 
equivalents, for those used by the complain- 
ant. By an abuse of this doctrine of mechani- 
cal equivalents, experts can demonstrate every 
machine which effects a certain purpose, to 
be substantially the same with every other 
which effects the same purpose. I do not 
see the combination of the patent in the de- 
fendants' machine, nor any hint in it how 
the devices described as applicable to puppet 
valves could be accommodated to sliding 
•valves, nor any attempt in defendants' ma- 
chine to invade the plaintiff's rights, by col- 
orable evasions of his claims. 

Whether it required invention to make the 
combination in defendants' machine, after 
seeing that of complainant, is a question on 
which experts differ. 

But it is not an unusual case, even among 
learned engineers, to see a thing after it is 
done, which never occurred to their minds 
before. I am disposed to disti-ust that wis- 
dom which succeeds the event. 

But, the decision of this portion of the case 
is of very little importance, as the subject 
of the first claim in the patent is wholly use- 
less without the second. The patentee seems 
to have claimed two several improvements 
in the steam engine, neither of which is of 
any benefit without the other, and has not 
claimed the whole as one machine, which he 
might well have done. 

2. We come now to the second claim of the 
patent, called the "Sickles dash-pot." 

If the claim in the patent had been stated 
in the terms used by the learned counsel, in 
their interrogatories, this iKiint would be 
easily decided. For, if the defendants' de- 
vice for cushioning the weight of the valves 
on air had to contend with the following 
claim, they must undoubtedly succumb: "I 
claim the combination of any fluid whatever, 
with a dash-pot and plunger, so arranged 
that the plunger, in descending, when near ' 
the end of its fall, confines the fluid beneath 
it, so as to arrest the violent motion with- 
out concussion or slam, for the purpose of 
stopping the motion of ponderable bodies, 
without destruction of the parts, in an in- 
sensibly short space of time." 

But, as this is not the claim made by the 
patentee, the question of infringement is one 
of much more doubt and difficulty. The de- 
fendant has to contend with the claim as set 
forth in the patent, .and not with the ideal 
or abstraction presented by the learned 
counsel. The specification describes this por- 
tion of the invention in general terms, as 
follows: "And also an improved water res- 
ervoir and plunger, which serves to prevent 
the slamming of the valves in closing, and 
consequently to preserve them in good work- 
ing order for a great length of time." 

This water reservoir is described as at- 
tached to the lower side of the valve box. 
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Its interior is cylindrical, and has 'witMn 
it a cup, or secondary reservoir, adjusted "by 
a graduating screw. The continuation of 
the valve stem lias a plunger, or piston at- 
tached to it When the valve is stripped, 
and falls to its seat, the plunger enters the 
cup, "into the upper cylindrical part of -which 
it passes freely, and to such depth as may 
he found necessary, -which is determined hy 
means of the graduating scre-w." 

"The reservoir is to contain -water, oil, or 
other fluid, say to t-wo-thirds of its hight, 
more or less." The object and purpose of this 
apparatus is said to he, that "the valves 
may be made to shut so silently as scarcely, 
to he heard, -while the retardation is so. per- 
fectly graduated as not to be accompanied 
by any sensible loss of time, as it takes 
place in the last moment of their descent 
only." 

Under this head the claim of the patentee 
is as foUo-ws; "I also claim the manner of 
regulating the closing of the valves, and of 
effectually preventing them from slamming, 
by means of a -water reservoir, furnished 
with a piston, or plunger, attached to the 
lo-wer end of the valve-stem, and operating 
within an adjustable cup, or secondary reser- 
voir, so as to efEect the purpose intended, 
upon the principle, and substantially in the 
manner herein described and made known.^" 
It is apparent that the apparatus describ- 
ed in the first claim, for tripping the valve, 
and that described in the second, must be 
combined to effect the purpose intended. 
For, if the valves, when tripped, should be 
suffered to fall to their seats, without being 
checked by the device described in the sec- 
ond claim, the whole apparatus would he 
practically useless. The two things consti- 
tute one whole invention, having for its sub- 
ject the valves known as puppet or lifting 
valves. The object and purpose of the wa- 
ter resers'oir is to prevent the slamming of 
these valves in closing, which would other- 
wise destroy the machinery. Although the 
■ specification mentions "water, oil, or other 
fluid," it is plain that the word fluid is used 
in its popular sense, as a synonym for liquid. 
"Water and other liquids are practicaUy non- 
elastic, while air and gases are elastic and 
compressible. 

Water acts by displacement, or by a gradual 
dimunition of the volume of escape, and air 
by compression. Steam, as an elastic sub- 
stance, is used to cushion the piston in every 
steam engine, and hinder the jar from its 
sudden arrest. The claim is for regulating 
the closing of valves, and preventing them 
from slamming, by means of a "water reser- 
voir." There is no intimation that an elastic 
fluid could be used for the same purpose, or 
how it should be used. The experiments 
made since the trial, to show that air may 
be used in place of water, by some slight 
alterations, or for a short time, or on smaU 
engines, with light valves, is a diseovei-y 
made since the opinion of Judge Nelson was 
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delivered, and for the purpose of showing 
that he was mistaken in the facts. 

Now the device used by the defendants, 
which is said to be an infringement of the 
Sickles dash-pot, differs from It in these es- 
sential particulars: 

1. It is not a "water dash-pot," using the 
term water to represent all liquids. 

2. It is not used for the purpose of regu- 
latuig the closing of the valves, and pre- 
venting them from slamming. Although 
that phrase is used in the Corliss patent, it 
is very plain, that with a sliding valve turn- 
ing on an asis, there can not be that slam- 
ming which arises from the fall of a puppet 
valve, nor a necessity for that nice adjust- 
ment in closing it 

3. The invention of Sickles had in view 
not only the sudden closuig of a puppet 
valve, but the arresting of it precisely at the 
very moment of closing. Hence the neces- 
sity for the adjusting apparatus of his cup. 
The defendants require only the arresting 
or cushioning of a falUng weight, so that it 
may not jar the general machinery of the 
engine. 

No particular accux-acy is required, as the 
valve is closed before the weight is arrested; 
and the air used to cushion the weight, may, 
by its elasticity, raise the weight above its 
lowest depression, without affecting injuri- 
ously the object or purpose of the device. 
This weight, too, is not necessarily connect- 
ed by a rigid connection with the rock shaft, 
but would operate with a string. Corliss 
wanted nothing but a cushion for his weight. 

That either air or water might be used to 
arrest the descent of a falling body, or cush- 
ion a piston, were well known facts. His 
device was to make his weight in shape of 
a piston falling in a socket, with a small 
hole pierced near the bottom. 

In fine. Sickles had showed an improved 
manner of tripping a puppet valve, and pre- 
venting wh:e-drawing by its sudden closing. 
This had been done before, but, as a ma- 
chine or improvement, it was, by itself, use- 
less. The great problem solved by Sickles 
was— how to have the benefit of this sudden 
closing without the destructive slam, or jar, 
consequent on the sudden closing of that 
species of valves by falluig to their place. 
He has skillfully overcome this difficulty by 
means of a water reservoir with an adjust- 
able cup, and has made a very valuable im- 
provement, for which he has probably never 
received sufficient recompense. 

Corliss has invented an improved method 
of opening and shutting circular slides, or 
sliding valves; has shown another combina- 
tion of devices for tripping the valve, and 
how his falling weight used to close the 
valve may be cushioned without jar on an 
air cushion. One has perfected one combi- 
nation of deviees.for tripping a puppet valve— 
the other a different one for a different sort 
of valve. One has diseovei-ed and perfected 
a water reservoir to prevent the destruc- 
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tion of iis valves wben falling into place. 
The other has converted his falling weight 
into a piston working into a socket and 
cushioned on air, so as to hreak the shock of 
its fall. They have each perfected a dif- 
ferent machine, by appropriate devices, so 
as to operate beneficially; and I can not per- 
ceive that the combination of elements in 
each is the same, or that their difiEerence Is 
merely coloiuble, and not substantial. 

If the "Whole question of infringement had 
been left to the jury on the trial in New 
York, I would have held the parties con- 
eluded. But the jury was asked in that case 
to give a verdict which should exhibit the 
result of a comparison, while no definition 
of the extent of the claims of the patent was 
given to them. They were left to compare 
the defendants' machine with an ideal claim, 
which the very able and learned counsel, 
with their present knowledge of the subject, 
have shown might have been made if the in- 
ventor, or the person who drew his specifica- 
tion, had been fully aware of the principle 
and extent of his discovery or invention. 

But the law requires a clear and ijartieular 
specification of the principle and several 
modes in which the patentee contemplates 
its application. Courts will always construe 
these instruments favorably to the patentee; 
but they can not make a new specification 
with more extensive claims than the original, 
or stop the course of inventors by d fanciful 
application of the doctrine of equivalents^. 
The plaintiff's patent claims only to have in- 
vented a new mode of regulating the closing 
of valves (such as were described throughout 
his patent), and of effectually preventing 
their slamming by means of a water reser- 
voir, furnished with a piston or plunger at- 
tached to the lower end of the valve stem, 
and operating within an adjustable cup, etc. 

The fact that air might have been used suc- 
cessfully by some slight alterations, and that 
the invention of each may use the agent of 
the other, is but an accident of this case, dis- 
covered since the litigation arose. The speci- 
fication of the patent gave no notice to the 
world that it claimed cushioning the fall of 
all ponderable bodies, hy means of both elastic 
and non-elastie fluids. To give it that con- 
struction now, would be granting a new pat- 
ent; and, without such an amendment of the 
specification, the defendants* machine, which 
does not embody the combinations of the pat- 
ent either in form or functions, can not be 
ti-uly said to infringe it. - 

The complainant's ' bill is therefore dis- 
missed, because the court is not satisfied that 
the defendants' machine infringes the patent 
granted to plaintiffs, and for no other rea- 
son, 

[For other cases involving this patent, see 
Sickels V. Youngs, Case No. 12,838.] 



SICKLES V. PACIFIC MAIL STEAMSHIP 
CO. See Case No. 12,842. 



Case ISTo. 1S,842. 

SICLES V. PACIFIC MAIL STEAMSHIP 

CO. 

Circuit Court, S. D. New York. 1857. 

Patents — Novelty — Two Tears' TTse — Issue 
Matbe Up. 

1. Where, on a bill filed for the infringement 
of a patent, and for an: injunction, the defence 
was set up that the invention had been known 
and used prior to the invention thereof by 
the patentee, but the evidence was so uncertain 
and insufficient that no satisfactory judgment 
could be founded upon it, Jidd, that an issue 
should be ordered to decide: First, whether the 
patentee was the discoverer or inventor of the 
thing patented to him, and, second, whether such 
invention was known and used by others two 
years befor,e the application for a patent. 

2. No knowledge or use of an invention, by 
any one, will dejjrive the first and original in- 
ventor thereof of th^ exclusive right to make 
and use the same, unless such knowledge and 
use was for more than two years prior to the 
application for a patent. , 

[Cited in Law, Pat. Dig. 331, 607, to the 
points as stated above. Nowhere reported; 
opinion not now accessible.] 



SIDDLE (CHANDLER v.). See Case No. 2,- 
594. 

SIDENBERG (MACDONALD v.). See Case 
No. 8,768. 

SIDENBERG (WOOSTER v.). See Case No. 
18,030. 



Case No. IS, 843. 

,SIDENER V, KLIER. 

[4 Biss. 391.] 1 

District Court, D. Indiana. July, 1869. 

Bankrcptot— FiiAunoLEXT Mortgage — Ixtest — 

KnOWLtEDGB op MOKTiSAGEE. 

More than four months, and within six 
months, before a petition for ■ adjudication of 
bankruptcy was filed, the bankrupt mortgaged 
all his property to a creditor to secure bona 
fide debts and liabilities. Held, that, in order to 
entitle the assignee to recover from the mort- 
gagee the property thus mortgaged, it must be 
proved that, at the time of the execution of the 
mortgage, the mortgagor was insolvent, or in 
contemplation of insolvency or bankruptcy; that 
the - mortgagee had then reasonable cause to 
believe that such was the fact; and that sucli 
mortgage was made with a view to prevent 
the mortgaged property from coming to the 
mortgagor's assignee in bankruptcy, or to pre- 
vent the same from being distributed under 
the bankrupt act [of 1867 (14 Stat. 517)] or 
to defeat the object of, or delay, hinder, im- 
pair, or impede the operation of, the bank- 
rupt act, or to evade some of its provisions. 
The mortgage cannot be avoided simoly be- 
cause it gave a preference to the mortgagee. 

[This was a proceeding by Joseph D. Side- 
ner, assignee, against Bernhard Klier. Sub- 
mitted for final hearing and decree.] 

Elliott & Holstein, for complainant 
Edward T. Johnson, for defendant. 

McDonald, District Judge. This is a bill 
in chancery filed by Joseph D. Sideuer, as- 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.^ 
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signee in bankruptcy, against Bemhard Klier. 
The bill charges that, on the 22nd of May, 
1868, Ernest Degelo-w filed his petition ha this 
court to he adjudged a banknipt; that he was 
aftei-wards so adjudged; and that the com- 
plainant has been duly appointed his assignee. 
The biU further states that, on the 21st of 
January, 1868, the banknipt mortgaged all 
Ills property to the defendant Klier, as securi- 
ty for a pretended indebtedness; that Degelow 
was, at the time, insolvent; that Klier had 
then reasonable cause to believe, and did be- 
lieve, that Degelow was insolvent; and that 
the mortgage was made with a view to pre- 
vent the mortgaged property from coming to 
the hands of the assignee in bankruptcy of 
Degelow, and to prevent the same from being 
distributed under the bankrupt act, and to de- 
feat, impair, hinder, delay, and impede the 
operation of that act. 

The answer of Klier denies all the material 
charges m the bill; and alleges that the mort- 
gage was made bona fide to secure honest debts 
due to him by Degelow, and to indemnify 
him as surety on divers notes for Degelow. A 
common replication to the answer is filed; and 
numerous depositions have been taken. 

The case is now submitted for final hearing 
and decree on the bill, answer, and depositions. 
The only question of any difliculty to decide, 
is one of fact, namely, does the evidence estab- 
lish the case made by the bill? 

I am satisfied by the evidence that, at the 
time when the mortgage in question was made, 
Degelow was insolvent; that KUer knew him 
to be so; and that Klier, in procuring the mort- 
gage, intended to obtain a preference over the 
other creditors of Degelow. But this mortgage 
■was executed more than four months before 
Degelow filed his petition for adjudication of 
bankruptcy. Now, in order to defeat the pref- 
erence in such a case, the 35th section of the 
banknipt act, requu-es that the preference shall 
have been obtained within four months next 
before the filing of the petition for adjudica- 
tion of bankruptcy. Had this mortgage been 
executed two days later than it was, I should 
have felt no difficulty in pronouncing it fraud- 
ulent and void under the bankrupt law. But, 
as the matter stands, I cannot hold it void 
merely because it was intended to give a pref- 
erence to the haortgagee. 

The latter clause of said 35th section, how- 
eva-, provides, that "if any person being in- 
solvent, or in contemplation of insolvency or 
bankruptcy, within six months before the fil- 
ing of the petition by or against him, makes 
any payment, sale, transfer, assignment, con- 
veyance, or other disposition of any part of his 
property to any person who then has reason- 
able cause to believe him to be msolvent, or to 
be acting in contemplation of insolvency, and 
that such payment, sale, assignment, transfer 
or other conveyance is made with a view to 
prevent his property from coming to his as- 
signee m bankruptcy, or to prevent the same 
from being distributed under this act, or to de- 
feat the object of, or in any way impair, hin- 
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der, impede, or delay the operation and efEect 
of, or to evade any of the provisions of, this 
act, the sale, assignment, transfer, or convey- 
ance shall be void," &c. Under this provision 
the lapse of tune does not bar the complain- 
ant's claun, for the mortgage was made less 
than six months before Degelow applied to be 
adjudged a bankrupt 

But in proceedings imder this clause of the 
35th section, as I construe it, the complainant, 
in order to succeed, must prove that the mort- 
gagor, at the time of execuUng the mortgage, 
was either insolvent or contemplated insolven- 
cy or bankruptcy, and that the mortgagee, at 
the time, had reasonable cause to believe this 
fact. And, hi addition to this, it must be 
proved that the mortgage was made with a 
view either to prevent the property mortgaged 
from coming to the assignee in bankruptcy, or 
to prevent the same from being distributed 
under the bankrupt act, or to defeat the ob- 
ject of, or in some way hnpair, hinder, im- 
pede, or delay the operation of, the act; or 
to evade its provisions. Both these proposi- 
tions must be proved. The first of them, in my 
opinion, as already intimated, is proved. But, 
as to the second proposition, standing as it does 
on several alternatives, yet ail relating to at- 
tempts to defeat the bankrupt act, I do not 
believe that any one of these alternatives is 
proved. I must, indeed, presume that the 
mortgagor and mortgagee perfectiy understood 
all the ptovisions of the bankrupt law. But 
I cannot perceive from the evidence that in 
the execution of the mortgage either of them 
had any view to any of the provisions of that 
law. As I regard the evidence, I think that 
Klier, perceiving that Degelow was in pe- 
cuniary trouble, feared that he might at some 
future time be broken up; that, to make him- 
self secure, and to obtain a preference over 
others in the event of such a breaking up, 
he thought it prudent to demand a mortgage; 
and that, on such demand, Degelow very re- 
luetantiy executed the mortgage without any 
thought, in so domg, of violating the bank- 
nipt law, or of dohig any other dishonest act; 
and I thmk that the thought of becoming a 
banknipt never entered into his mind till some 
four months afterwards. 

"With this view of the case, I must find that 
there is no equity in favor of the complain- 
ant. The bill is therefore dismissed at his 

costs. 



Case ITo. 12,844. 

In re SIDLE. 

[2 N. B. E. 220 (Quarto, 77).] i 

District Court, S. D. Ohio. 1868. 

Bankbuptot— Provable Debt — Concealment— 
Fkaudclest Debts. 
1. A judgment obtained on breach of prom- 
ise to marry, is a debt provable in bankruptcy, 
and is banred by discharge. 
[Cited in Re Sheehan, Case No. 12,737.] 
[Cited in Hun v. Cary, 82 N. Y. 80.] 

1 [Reprinted by permission.] 
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2. Concealmeut to oppose discharge of bank- 
rupt must be wilful. 

3. A fraudulent debt must be one made with 
•a view to give a preference. Payment of attor- 
ney's fees is not such a preference as will pre- 
vent discharge of bankrupt. 

[Cited in Re Seeley, Case No. 12,628; Re 
Boynton, 10 Fed. 279.] 

By GILBERT B. MUNSON, Register; 

I, Gilbert D. Munson, one of the registers in 
said court of bankruptcy, do hereby certify 
that, in the course of the proceedings of said 
•cause before me, the following questions 
arose, pertinent to said proceedings, and were 
stated and agreed by counsel for the oppos- 
ing parties, to wit: Hon. Lucien P. Marsh, 
who appeared for the bankrupt, and .Tohn 
O'Neill, Esq., who appeared for Sarah E. 
Tanner, creditor of said bankrupt. It ap- 
i)ears from the evidence that in the year 1861, 

day of August, the bankrupt promised 

io marry said creditor, by means of which 
promise he gained her confidence and person 
to his purposes, &c. Upon this breach of 
promise to marry her, said creditor, in the 
May term, A. D. 1867, court of common pleas, 
Muskingum county, Ohio, obtained a judg- 
ment against said bankrupt for ten thousand 
dollars and costs, which amount has been 
■proved against his estate in bankruptcy. This 
■state of facts is admitted by counsel oppos- 
ing. It was further shown, or sought to be 
shown by evidence, that said bankmpt prom- 
ised to marry said creditor, intending, all the 
time of making said promise, not to keep the 
£ame, but making it as a means whereby he 
might gain the confidence and seduce the 
creditor. The question then arose whether or 
not the bankrupt can be discharged of a debt 
-created by judgment for breach of promise 
lo marry, and whether, under the peculiar cir- 
cumstances sought to be established by the 
■evidence, this debt was not created by fraud 
on the part of the bankrupt, to wit: the lia- 
bility being for breach of said bankrupt's 
promise to marry, the promise being fraud- 
nilently made for the purpose of seducing 
creditor. The second question being whether 
or not the bankrupt concealed a part of his 
•estate, to- wit: he is a stout, healthy, unmar- 
ried man of twenty-seven years of age; lived 
and worked with his father, a farmer, all his 
life, except while in the military sei-vice, from 
1862 to 1865, less than three years; further, 
that while in the sei-vice he drew no pay at 
less rate than the pay of a first sergeant. The 
third question being whether or not bank- 
rupt has disposed of his property in view of 
his bankruptcy, so as to give preference to 
creditors, to wit: that shortly before he filed 
Lis petition in bankruptcy he owned a good 
horse, and he reports no creditor except Sarah 
33. Tanner. Specification in opposition to dis- 
'Charge, deposition of creditor and bankrupt, 
witli proof of debt, and certified transcript of 
the case in court of common pleas, are here- 
to annexed, and made exhibits A, B, C, D and 
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OPINION OP REGISTER.— As to the first 
question, can a judgment for a breach of 
promise to marry be discharged under tlie 
act? it would seem undoubted, after a care- 
ful view of the authorities, that it can. It is 
a debt, and clearly comes within the pro- 
visions of the nineteenth section, eleventh 
and thiity-second sections of the bankrupt 
law. In case the debtor had been driven into 
bankruptcy, the woman could undoubtedly 
have proved her claim, and have obtained a 
dividend. If, then, it is a debt in this case, 
it is in the other. All debts that may be 
proved are barred by the discharge. To this 
general rule the statute makes some excep- 
tions. In determining, then, whether or not 
a claim is barred by a discharge, it is only 
necessary to determine if it were provable, 
and is not included in any of the exceptional 
classes named in the statute. [14 Stat. 517] 
§§ 19, 33; Avery & H. Bankr. p. 234, Where 
a claim sounds in tort, as, for instance, for 
assault and battery, slander, &c., it is a claim 
for unliquidated damages, and could not be 
proved; this is true of any personal action, 
as for breach of promise to marry; but, in 
these cases, the judgment liquidates the dam- 
ages, and at common law an action for debt 
could be brought on the judgment. 

Parsons says: "A judgment may have the 
effect of making a claim provable, which of 
itself would not lie. K one brought his ac- 
tion for assault or slander, no damages for 
which would, as we have seen, be provable, 
and his action ripens to judgment before the 
insolvency, there is no more reason why he 
may not prove this judgment debt, than why 
he should not prove a promissory note for the 
same cau^e." 3 Pars. Cont. (5th Ed.) p. 516, 
also note "S." See Crouch v. Gridley, 6 Hill, 
250; Thompson v. Hewitt, Id. 254; Graham 
V. Pierson, Id. 247; Luther v. Deyo, 19 
Wend. 629; Hay den v. Palmer, 24 Wend. 
364. The same view is maintained in Stone 
V. Boston & M. R. Co., 7 Gray, 539. It is 
there said "that an action for damages to the 
person is not property, nor the right of prop- 
erty, nor a debt, until it |s reduced to a judg- 
ment, and then it passes, because it has as- 
sumed the form of a debt. The reason is, a 
claim for damages, when liquidated, must be 
liquidated in money, and a judgment for the 
money is to all intents and purposes a debt, 
or specialty.'' The same reasoning is appli- 
cable to an action for breach of promise to 
marry; the judgment, then, becoming a debt, 
is provable and discharged under the act. 
But allowing the consideration of this judg- 
ment to be inquired into, a far more trouble- 
some question presents itself. Judge Blatch- 
f ord (U. S. Dist. Ct S. D. N. Y.) in Re Patter- 
son [Case No. 10,817], seems to hold that a 
judgment may be inquired into. Parsons on 
Contracts (5th Ed. vol. 3, p. 515) might seem 
to lead to the same conclusion. It would 
seem very doubtful, whether upon principle, 
in such case as,the one in question, this could 
be done. Parsons evidently means (Id.) that 



.SIEBERT (Case No. 12,845) 



[22 Fed. Cas. page 104] 



this miglit be done to show there was in fact 
no debt, no claim; that the whole thing was 
bogus, and would not seem to conflict with 
the general doctrine, that a judgment wipes 
out, merges? as it were, the aforesaid quali- 
ties of a cause of action for tort, in the judg- 
ment. Still, as there is no opposition by 
counsel for the bankrupt, testimony has been 
introduced to show that at the time of mak- 
ing the promise of marriage, the bankrupt did 
not, in fact, intend -to keep such promise, but 
only to seduce creditor. This point is sus- 
tained by the testimony of the creditor her- 
self; but there is nothing to corroborate her 
statement in this; the fact is hardly estab- 
lished. Still, had it been fully established, 
in my opinion it is not such a fraud as is 
meant by the act to prevent a bankrupt's dis- 
charge. Supposing the testimony fully shows 
this state of facts, that he obtained the wo- 
man's person with the intention not to marry 
her, still I think this is not fraud. Suppose 
a man contracts to marry a woman, all the 
while in his innermost heart intending not to 
marry her, would that be fraud? Hardly, but 
rather a breach of contract. Suppose a man 
borrows money, Intending not to pay It; is 
that fraud? Hardly, but rather a breach of 
contract. So that inquiry into the mere in- 
tention here, even if It shows conclusively an 
intent not to keep the contract, would not be 
fraud. Then, the woman ought not to have 
trusted the man. Matrimony is the only le- 
gal justification for yielding her person. The 
creditor is not without grave fault, though 
there may be many palliating circumstances, 
the "art of her seducer," &c. But it is cer- 
tainly contrary- to public policy to say that 
she is so innocent as that she had a right to 
rely upon his representations, and thus per- 
mit herself to be seduced; yet must this po- 
sition be taken in order to make her case one 
of fraud. Moreover, the basis of the action 
for breach of promise is contract, and the se- 
duction is only given in evidence in aggrava- 
tion of damages. Where a party is charged 
with fraud in this ease as well as the other 
cases, it is not enough to show his intention 
was fraudulent, but the other ingredients, 
such as reliance, and the like, must be pres- 
ent. Consequently, I think it is no fraud, and 
that this judgment debt may be proved and 
discharged under the act. 

As a second ground for opposing the bank- 
rupt's discharge, it is alleged that he has con- 
cealed a part of his estate. In support of 
which allegation it has been sh7wn by the 
evidence that bankrupt is a stout, healthy, 
unmarried man, of twenty-seven years of 
age, lived and worked with his father, a 
farmer, all his life, except while in the mili- 
tary service from 1862 to 1865, less than 
three years; further, that while in the seiT- 
ice, he drew no pay at a less rate than the 
pay of a first sergeant. But there has been 
no proof of concealment made. Concealment, 
as contemplated by the statute, must be Tvil- 
ful, not accidental, as a mere omission to dis- 



close property. "It must be an act inconsistent 
with good faith on the part of the debtor." 
Atkins V. Spear, 8 Mete. [Mass.] 490; Robin- 
son V. Wads worth. Id. 67; Coates v. Blush, 
1 Cush. 567; Hugely v. Robinson, 19 Ala. 404; 
Loud V. Pierce, 12 Shep. [25 Me.] 233. Con- 
cealment is not sufficiently established by the 
proof; and the intent to conceal, or defraud, 
seems to be entirely wanting. 

As a third ground for opposing a bank- 
rupt's discharge, it is alleged that he has dis- 
posed of his property in view of his bank- 
ruptcy, so as to give preference, to wit: That 
shortly before he filed his petition in bank- 
ruptcy, he owned a good horse, and he reports 
no creditor except the said Sarah B. Tanner. 
A fraudulent preference must be one made 
with a view to give preference. See sections 29 
and 35 [14 Stat. 517]. It is strictly a statutory 
offence, and every ingredient required by the 
statute going to make up fraud must exist 
and be shown. If the preference was given 
in contemplation of becoming a bankrupt for 
the purpose of preferring, &c., there must be 
an intent to place the party on a better foot- 
ing than other creditors. Avery & H. Bankr. 
214. In the present case the quo animo seems 
to be entirely wanting; the contract to pay his 
attorneys fifty dollars each, and to fulfil 
which the horse was sold, was made by the 
bankrupt before the trial of the case for 
breach of promise, although payment was not 
made until after suit. 

Payment of one's attorney is not a prefer- 
ence such as the law contemplates, by reason 
of public policy, which makes faith in mat- 
ters of attorney's fees obligatoiy upon parties, 
for the better administration of justice in thfr 
courts, &e. Here the client was under the in- 
fluence and power of his attorneys, whom he 
also employed to conduct his cause In the 
banknipt court. I can not think that pay- 
ment to them of their fees was such a pref- 
erence as the law Intends shall prevent a dis- 
charge. Respectfully submitted. 

LEAVITT, District Judge. The opinion of 
the register is approved and affix-med. 



Case No. 1S,845. 

SIEBERT V. GARRATT. 

[8 O. G. 600.] 

Circuit Court, D. California. Sept. 30, 1875.1 

Patents— lNTERFBBEircE—OKiGiNAt.iTr of 

IXVENTIOS. 

[This was a bill in equity by Nicholas Sie- 
bert against William T. Garratt, for the in- 
fringement of certain letters patent.] 

A. H. Evans & Co. and McAllister & Ber- 
gin, for complainant 
M. A. Wheaton, for defendant. 

SAWYER, Circuit Judge. This cause 
came on to be heard at the February term^ 



1 [Affirmed m 98 TJ. S. 75.] 
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A. D. 1S75, of this court, and Tvas argued by 
counsel, and thereupon, upon consideration 
thereof, it was ordered, adjudged, and de- 
creed as follows, viz: "That defendant, "Wil- 
liam T. Garratt, was not the first or orig- 
inal inventor or discoverer of the improve- 
ment or discovery claimed by him, in and 
by those certain reissued letters patent of 
the TTnited States, number five thousand 
three hundred and twenty-eight, (No. 5,328), 
for an alleged new and useful Improvement 
in lubricators, issued by said defendant, Wil- 
liam T. GaiTatt, on the 18th day of March, 
A. D. 1873, and is not entitled to a ipatent 
therefor; and that said reissued letters pat- 
ent number five thousand three hundred and 
twenty-eight (No. 5,328), are declared void, 
and the same are hereby vacated and set 
aside by reason of their interference with 
those certain letters patent of the United 
States number one hundred and eleven thou- 
sand eight hundred and eighty-one, (No. 
111,881), for a new and useful Improvement 
in lubricators, issued to complainant, Nich- 
olas Siebert, on the fourteenth (14th) day 
of February, A, D. 1871." It was also fur- 
ther ordered, adjudged, and decreed that 
complainant do have and recover • of and 
from defendant his costs and expenses to be 
taxed herein. 

[On appeal to the supreme conrt, the decree 
of this court was affirmed. 98 U. S. 75.] 



Case No, 13,846. 

The SIERRA NEVADA. 

[6 Adm. Eee. 67.] 

District Court, S. D. Florida. Aoril Term, 
1858. 

Salvage— Ship ok Reef — Amouht op Compen- 

SATIOK". 

[A ship grounded on Crocus Reef in immi- 
nent danger of total loss was saved after 36 
hours labor by the aid of eight wrecking ves- 
sels carrying 92 men. The ship and cargo 
were worth $85,000. HeU, that $17,000 was a 
reasonabje salvage compensation.] 

[This was a libel in rem by Richard Rob- 
erts and others against the ship Sierra Neva- 
da and cargo for salvage,] 

Adam Gordon, for libelant, 
S. I, Douglas, for respondent. 

MARVIN, District Judge. This ship, laden 
with 3,090 boxes of sugar and 58 bales of 
tobacco, from Havana, bound to Marseilles 
In France, on the morning of the 21st of 
March last, struck upon that part of the Flor- 
ida reef known as "Crocus Reef," where she 
remained fast. She drove into thirteen and 
fourteen feet water, drawing seventeen feet. 
The reef on which she lay is exposed to the 
sea. The ship worked and. ground heavily 
upon the bottom, chafing the after part of her 
keel off down to the garboard, and cutting in- 
to the plank badly. There can be no doubt, 
that the ship and cargo were exposed, while 



on the reef, to imminent danger of total loss; 
and that they would both have been totally 
lost but for the services of the wreckers. 
They carried out the ship's anchor, and light- 
ened the ship of 1,049 boxes of sugar in about 
thirty six hours, and heaved her off, and 
brought her t6 this port. Eight •wrecking 
vessels, of the aggregate burden of six hun- 
dred and eighty seven tons, carrying in aU 
ninety two men, were employed in this serv- 
ice. The ship and cargo may be considered 
as worth ?8o,000. I think that $17,000 is a 
reasonable salvage. 

It is therefore ordered, adjudged and de- 
creed, that the libelants have and recover 
in full compensation for their services, the 
sum. of $17,000 and their costs of suit, and 
that upon the payment thereof, the marshal 
restore said ship and cargo to the master 
thereof, for and on account of whom it may 
concern. « 



Case 'No. 12,847. 

SIEVERS V. NORTH. ' 

Circuit Court, D. Massachusetts. April 13, 
' 1877. 

Sale— Failure to Deliver— Measure of Dam- 
ages. 
The defendants, North & Co., agreed to de- 
liver certain pork hacks free on board vessels 
at Boston, and also to procure freight to Ant- 
werp. In an action for a breach of contract by 
defendants, held, Giat the measuring of damages 
in the case was the difference between the con- 
tract price of the sroods and the market value 
of the goods at the time of the breach of the 
contracts at the place of delivery, to wit, Bos- 
ton, with the proper charges of purchasing, 
packing and putting them on hoard. 

[Cited in 15 Alb. Law J. 332, to the point as 
stated above. Nowhere reported; opinion not 
now accessible.] " 



Case No. 1S,848. 

Ex parte SIFFORD. 

[5 Am. Law Reg. 659.] 

District Court, S. D. Ohio. 1857. 

Habeas Corpus — Return — Custobt of Marshal 

— COXPLICT of AUTHORITr. 

1. A return to a writ of habeas corpus, issued 
by a judge of the United States, under the ju- 
diciary act of 1789 [1 Stat. 73], showing an im- 
prisonment under process, legal and valid on its 
face, is conclusive, and precludes further in- 
quiry into the cause of imprisonment. 

[Cited in Re Farrand, Case No. 4,678.] 

2. But the seventh section of the act of con- 
gress of the 2d of March, 1833 [4 Stat. 634], ex- 
pressly confers on a judge of the United States 
the power to issue the writ of habeas corpus, in 
all cases of imprisonment by any authority of 
law, for any act done or omitted in obedience to 
a law of the United States; and where such 
imprisonment is for an alleged violation of a 
state law, and by state authority, the judge or 
court issuing the habeas corpus may inquire 
into the circumstances "nder which the alleged 
crime was committed, with a view to the ques- 
tion whether the act complained of was done 
or omitted in the proper discharge of official du- 
ty, and under the authority of the United 
States; and, if it appears the act was so done or 
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omitted, the judge or court is authorized to 
discharge the party from such imprisonment. 
[Cited in Re Neill, Case No. 10,089.] 

3. A marshal having a person in custody un- 
der lawful process, is bound to retain such cus- 
tody, and in so doing may use such force as is 
necessary; and in the proper use of such force, 
is not guilty of a crime against the law of the 
state in which the transaction occurred. 

[Cited in XJ. S. t. Fullhart, 47 Fed. 804.] 

4. A state judge has no jurisdiction to issue a 
habeas coipus for a prisoner in the lawful cus- 
tody of an oflScer of the United States, with a 
knowledge that he is so held; and if, on the 
return of the writ, it appears the imprisoned 
party is held by an officer of the United States 
under legal process, the jurisdiction of the state 
judge ceases, and all further proceedings by 
him will be coram non judice. 

[Cited in Re Farrand, Case No. 4,678; Re 
Reynolds, Id. 11,722.] 

5. A sheriff, or other state officer, having a so- 
called writ of habeas corpus, under the Ohio 
statute of 1856, and having knowledge -that the 
prisoner named in the writ is in the custody of 
an officer of the United States, under legal 
process, is under no obligation to serve, or at- 
tempt to serve, s'lch writ; and his return of 
the facts is a sufficient justification for not 
serving it. 

6. A marshal, having custody of a prisoner 
under the authority of the United States, is not 
bound to surrender such prisoner upon the de- 
mand of a state officer, having a writ issued lan- 
der the said Ohio statute, requiring him to take 
the prisoner from such custody. 

[Cited in brief in Es parte Holman, 28 Iowa, 
94.] 

7. But if the habeas corpus in the hands of 
the state officer is issued in good faith, and is 
the well known writ of that name, requiring the 
officer of the United States having the custody 
to bring the prisoner before the judge or court 
issuing the writ, with the cause of the caption 
and detention it is the duty of such officer to 
obey such writ, as thereby he does not part 
with the custody of the prisoner; and such obe- 
dience will not be in conflict with his duty. 

8. It is well settled by the adjudications, both 
of the courts of the Union and the states, that, 
in case of concurrent jurisdiction, the tribunal 
or court to which jurisdiction first attaches 
shall retain it; and neither has a right to in- 
terfere with the other. 

[Cited in Bruce v. Manchester & K. R. Co., 
19 Fed. 344.] 

At law. 

Stanley Matthews, George E. Pugh, and G. 
L, Vallandingham, for petitioners. 
R. Mason and O. P. "Wolcott, contra. 

LEAVITT, District Judge. There is no 
cause to regret the indulgence whioh has 
been extended to counsel, in the presentation 
and discussion of this case, or the Time, 
which, for reasons not necessary to be stated, 
has elapsed since the hearing commenced. In 
some aspects, the questions arising are im- 
portant, and require great deliberation in 
their decision. Every case of conflict be- 
tween thenationaland state authorities casts 
upon the judge or court called to pass upon 
it a most responsible duty; and such cases 
are the more embarrassing and difficult when 
the jurisdiction of the judge or court is chal- 
lenged, and a decision of that question be- 



comes necessary. It has been my aim to 
consider with calmness the case before me, 
and to reach such conclusions as my judg- 
ment will approve. If I have succeeded in 
this, the criticisms of those differing from 
me in my views will, I trust, have no dis- 
turbing influence. 

On the 27th of May last, Lewis W. Sifford, 
the marshal of the United States for the 
Southern district of Ohio, presented his peti- 
tion, duly sworn to, for a writ of habeas 
corpus, alleging, among other things, that 
Benjamin P.Churchill and nine others, being 
deputy and assistant marshals, were unlaw- 
fully imprisoned in the jail of Clai-k county, 
by a process issued by a justice of the peace 
of said county, for acts done, or omitted to 
be done by them, as such deputies and as- 
sistants, in the proper discharge of theii- du- 
ties under a law, and by the authority of 
the United States. A writ of habeas corpus 
was issued, according to the prayer of the 
petition, directed to John E. Dayton, sheriff 
of said Clai'k county, requiring him to have 
the said Churchill and others, forthwith, be- 
fore this court, with the cause of their cap- 
tion and detention. The sheriff has promptly 
obeyed the writ, and has made a special re- 
turn, stating the circumstances under which 
the deputies and assistants were delivered 
into his custody. The important questions 
arising in the case are presented on a motion 
for the discharge of these persons. 

The facts necessary to be noticed, prelim- 
inary to the consideration of the points pre- 
sented, are, that on the 23d of May last, sep- 
arate warrants wex*e issued by Edward R. 
Newhall, a commissioner of the circuit court 
of the United States, for the ai*rest of Hiram 
Gutridge and three other persons, residents 
of Champaign county, on charges of having 
aided and abetted a fugitive slave in his 
escape, and having resisted and obstructed 
the officers of the United States in the ai-rest 
of such fugitive. The persons named in the 
warrants were arrested by the deputy mar- 
shals and assistants; and when conveying 
them to Cincinnati, where the warrants %v'ere 
returnable, an attempt was made by the shex-- 
iff of Clark county to take said prisoners from 
the custody of the officers by a habeas corpus 
issued by the probate judge of Champaign 
county. The sheriff, in his return to the 
habeas corpus issued to him from this couvt, 
alleges that the writ issued by the probate 
judge was put into his hands for execution 
by the sheriff of Champaign county, and that, 
in company with one Compton as an assist- 
ant, he attempted to serve it, by taking pos- 
session of the four prisoners in the ..ustody 
of the deputy marshals and their assistants; 
and that in this attempt he was violently re- 
sisted and assaulted, and failed to execute 
the writ according to its command. It ap- 
pears that, on a complaint made before one 
Huston, a justice of the peace of Clark coun- 
ty, that the deputies and their assistants had 
unlawfully assaulted and beat the said sher- 
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iff, they were subsequently seized by a large 
armed force and taken before tbe said jus- 
tice, and by bim committed to the jail of 
Olark county; and while so in custody, a 
new complaint was made against thpm for 
an assault on the sheriff with intent to kill, 
and for shooting at said Oompton with intent 
to kill, &c., before one Christie, a justice of 
the peace for said county, on which they 
were again arrested and committed to jail. 
It may be noticed here that, after the seizure 
of the deputy marshals by the aimed force, 
as above stated, and the consequent rescue of 
the prisoners from their possession, they 
were taken by the sheriff of Greene county 
before the probate judge of Champaign, by 
virtue of the habeas corpus issued by him and 
were summarily discharged by his order, and 
have since been at large. 

In considering the question before me, I 
shall not attempt to review the extended and 
able arguments of the counsel, or notice all 
the points raised in the discussion. It has 
been insisted very strenuously that this court 
cannot order the discharge of tlie deputy 
marshals, on the ground that, at the time the 
writ of habeas corpus was served, the im- 
prisonment alleged as existing when the writ 
issued had ceased, and they were then in 
custody on process afterwards issued. I do 
not propose to consider this point .further 
than to remark that, from the return of the 
sheriff of Clark county, it would seem at least 
■doubtful whether, at the time of the service 
of the habeas corpus, the deputies were in 
custody under the first or the second war- 
rant. There seems to have been a continu- 
ous custody under these warrants; and it 
would be somewhat technical, in such a case 
as this, to base an order for remanding the 
deputies on the ground stated. It is also 
urged— and this is the main point of the ar- 
gument of the counsel resisting the discharge 
of the persons in custody— that, as it appears 
from the return to the habeas corpus, they 
are in the custody under process issued by a 
justice of the peace, regular and lawful en 
its face, this court has no jurisdiction to go 
behind that process, and inquire for what 
cause and under what circumstances it is- 
sued. 

It is admitted that, in reference to the writ 
of habeas corpus issued by the courts and 
judges of the United States, under the ju- 
diciary act of 1789, the position assumed is 
undoubtedly correct. The return of the of- 
ficers showing a detention under process, le- 
gal and valid on its face, would be conclu- 
sive and preclude the court or judge from 
further inquiry under that act But the ha- 
beas corpus now in question, was issued un- 
der the second section of the act of the 2d 
of Mai'ch, 1833, which provides, "that either 
of the justices of the supreme court, or a 
judge of any district court, in addition to the 
a,uthority already conferred by law, shall 
have power to grant writs of habeas corpus 
in all cases of a prisoner or prisoners in jail 



or confinement, when he or they shall be 
committed or confined on or by any author- 
ity of law for any act done, or omitted to be 
done, in pursuance of a law of the United 
States, or any order, process or decree of 
any judge or court thereof— anything in any 
act of congress to the contraiy notwithstand- 
ing." The words of this provision ai-e so 
explicit and intelligible, that there would 
seem to be no room for doubt as to their 
meaning. They do confer and were intend- 
ed to confer, on a federal judge, the power 
to issue the writ of habeas corpus whenever 
there is an imprisonment "by any authority 
of law for any act done or committed under 
a law of the United States," Now, the 
point to be inquired into -and determined by 
the judge issuing the habeas corpus is, 
whether the act for which the party is im- 
prisoned has been done in the discharge of 
oflacial duty, under the authority contemplat- 
ed by the provision referred to. But if the 
return to the writ, showing an imprison- 
ment, under state process, shuts out all fur- 
ther inquiry, the act of congress is a dead 
letter and its purpose altogether defeated. 
The occasion of the passage of the act of 
congress of 1833 has been referred to; and, 
it is contended in argument, that it must be 
limited in its opei-ation to a state of things 
similar to that then existing; and was in- 
tended only to guard against nullification, 
when it appeared in the form of resistance 
by state authority, to the revenue laws of 
the United States. It was doubtless such 
threatened resistance that called the law in- 
to being. But, it has been permitted to re- 
main on the statute book, in full force for 
upward of twenty-five years. This has not 
been the result of accident or inadvertence. 
It was obvious to the members of congress, 
and the statesmen, who have, since the en- 
actment of the law, participated in the af- 
fairs of the country, that it was a wise pro- 
vision and necessary to meet any subsequent 
case of improper interference by a state 
with the legislation of congress, in matters 
pertaining to the national government, and 
within the range of its exclusive powers. 

There is high judicial authority for the ex- 
ercise of the power in question by a judge 
of the United States, under the act of 1833 
in the case of Ex parte Robinson [Case No. 
11,935], known as the Rosetta Case. The 
facts stated are, that a female slave, travel- 
ing in company with her master, in the state 
of Ohio, was taken by a writ of habeas cor- 
pus before a probate judge, at Columbus, 
and adjudged by him to be free. She was 
afterwards arrested by the marshal, as a 
fugitive, upon a warrant issued by a com- 
missioner; and upon a habeas corpus, issued 
by Judge Parker of the court of common 
pleas of Hamilton county, the alleged fugi- 
tive was discharged from the custody of the 
marshal. She was again arrested upon an- 
other warrant issued by the same commis- 
sioner, and, while in custody, and before 
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the examination by the commissioner, Judge 
Parker adjudged the marshal guilty of a 
contempt for re-arresting the female; and 
he was committed to jail under that judg- 
ment. Judge McLean, on the petition of the 
marshal, issued a -writ of habeas corpus, re- 
turnable before him; and after full argu- 
ment on the facts stated, ordered the mar- 
shal to be discharged from imprisonment. 
The learned judge did not hesitate to issue 
the habeas corpus, under the statute of 1833, 
and admitted, eyldenee of the facts relating 
to the imprisonment of the marshal, and dis- 
charged him on the ground that he was im- 
prisoned for an act omitted to be done in 
obedience to law. Although in that case 
there had been a judgment by a court of rec- 
ord, that the alleged fugitive was entitled 
to her discharge, this was not held to be con- 
clusive; and the judge asserted the right of 
going behind the judgment and exaitiining 
the whole proceeding. The result -was, that 
the imprisonment of the marshal "was de- 
clared to be illegal, and for an act omitted, 
pursuant to the law of the United States. 
In his opinion, the judge says: "A sense of 
diity compels me to say that the proceedings 
of the honorable Judge Parter "were not only 
without authority of law, but against law, 
and that the proceedings are void, and I am 
bound to treat them as a nullity." Anoth- 
er case, cited in argument, Ex parte Jenkins 
[Case No. 7,259], asserts the power of a fed- 
eral judge to issue the writ of habeas cor- 
pus in all cases within the language of the 
act of 1833, and to discharge, under all cir- 
cumstances, where the imprisonment is for 
an act done by authority of the United 
States. The learned Judge Grier, of the su- 
preme court of the United States, in his opin- 
ion in that case, says: "The authority con- 
ferred on the judges of the United States, 
by this act of congress, gives them all the 
powers which any other court could exercise, 
or gives them none at all. If under such a 
writ they may not discharge their officer, 
when imprisoned by any authority, for an 
act done in pursuance of a law of the United 
States, it would be impossible to discover 
for what useful purpose the act was passed. 
Is the prisoner to be brought before them 
only that they may acknowledge their utter 
impotence to protect him?" The case last 
referred to is very similar, in several of its 
aspects, to the one before this court. In 
that case several deputy marshals were re- 
sisted in their attempts to arrest a fugitive. 
A complaint was made before a justice of 
the peace, charging the deputies "with an as- 
sault and battery on the fugitive; a warrant 
was issued by the justice and the deputies 
were lodged in jail. They applied for a 
writ of habeas corpus; and although it ap- 
peared on the hearing they had been com- 
mitted on process, legal and right on its 
face, Judge Grier received evidence that the 
deputies were imprisoned for an act done in 
the discharge of their duty, and without hes- 



itancy delivered them from the custody of 
the jailer. These cases establish beyond 
doubt, that a fedeml judge, or court, upon 
the return of a habeas corpus issued pursu- 
ant to the act of 1833, setting up an impris- 
onment under state process, regular on its 
face, may receive evidence as to the facts 
connected with such imprisonment; andj if 
it appears to have been for an act done or 
omitted in the performance of official duty, 
to order the discharge of the party. There 
is no reason to doubt the correctness of this 
constiniction. It does not imply any inva- 
sion of the sovereignty of the state, vrhose 
process is thus treated. Nor is it based on 
any assumption or claim that a federal coui-t 
or judge has any jurisdiction to revise or set 
aside, the judgments of the courts or magis- 
trates of the state. It is merely the exercise 
of power to inquire into the cause of impris- 
onment; and if such cause is within the con- 
templation of the act, to grant an order for 
the discharge of the imprisoned party. Nei- 
ther does it import, as suggested in the argu^ 
ment, that a federal judge or court can pro- 
tect an officer of the United States from pun- 
ishment for a crime committed against the 
laws of the state, under pretence that he 
was doing his duty. If the jurisdiction, to 
the extent indicated, does not exist, it is 
very dear the sovereignty of the United 
States is liable every day to be contemned 
and trampled upon. Upon any other view, 
it is entirely in the power of any one, cor- 
rupt enough to make a false oath against an 
officer of the United States, having charge 
of offenders against its laws, to procure their 
release, and most effectually to obstruct and 
nullify the legislation of the Union for the 
punishment of crime. It is easy to conceive, 
how not only the fugitive-slave law, but the 
laws for the protection of the post-office de- 
partment, and laws punishiL.g the making of 
spurious coins of the United States, may be 
defeated in their salutary operations, if the 
jurisdiction referred to does not exist. 

It is now proper to inquire, whether from 
the facts before the court, it sufficiently ap- 
pears the deputy marshals were in the right- 
ful and proper discharge of their duties, 
when the act charged upon them as a crime 
against the state of Ohio was committed. 
I shall endeavor to do this as briefly as possi- 
ble. In the first place it may be remai-ked, 
that these deputies were in the possession 
of lawful process for the arrest of parties 
charged with a violation of the law^s of the 
United States. And it may be also noticed, 
that it was not optional with them whether 
they would serve the process. They were 
under the obligation of an oath, not only to 
support the constitution of the United States, 
but faithfully and promptly to serve all legal 
process which should come into their hands 
for sei*vice, and were subject to punishment 
for not doing so. There is no question, from 
the evidence, that the wari-ants referred to, 
■were legally served, and that the prisoners 
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■were legally in tlie custody of the deputy 
marshals. Having the prisoners thus in law- 
ful custody, they had an undoubted right to 
use all the force necessary to retain them in 
such custody. And in case of an open, un- 
disguised attempt to rescue them by force, 
they ■\vould be justified in killing the assail- 
ants, if that -were necessary to retain the 
possession of their prisoner; and such kill- 
ing clearly would not be a crime against the 
state of Ohio. But it is insisted that the 
sheriff of Clark county was in possession of 
sl valid and legal writ of habeas corpus, 
which he was attemptiag in good faith to 
serve, and that he was violently and illegally 
resisted by the deputy marshals in such at- 
tempt. On the other hand, it is urged that 
the habeas corpus placed in the hands of 
Sheriff Layton was merely colorable, issued 
in f i*aud of the law, and. was a part of a con- 
spiracy by which to effect the rescue of the 
prisoners. This writ has been the subject 
•of much comment by counsel; and authori- 
ties have been cited to show that it was a 
nullity, and that the sheriff was under no 
obligation to serve it. As a consequence, it 
is insisted, the deputy marshals were not 
bound to respect it, and could incur no lia- 
bility for resisting its execution. 

I cannot take the time necessary to discuss 
<)r decide all the points made in the argu- 
ment In reference to this writ.. The ti-ans- 
cript of the proceedings by the judge of 
probate of Champaign coxmty, who issued the 
writ and to whom it was returnable, and by 
whose order the prisoners were discharged, is 
before me. The writ was obtained upon the 
application of one P. W. Greedhough, who, 
against the truth of the case, took upon him- 
self the responsibility of swearing that the 
prisoners were detained m custody, by Church- 
ill, without legal authority. It was issued 
under the Ohio act of 1856, and is directed, 
not to the person having the prisoners in 
charge, but to any and all the sheriffs of the 
state of Ohio, without any showing, "by af- 
fidavit or otherwise,." that the officer or per- 
son having the prisoners in custody will re- 
fuse or neglect to obey the writ. This obvious 
disregard of the provisions of the statute, I 
suppose, invalidates the writ, and a sheriff 
would have incurred no liability by a refusal 
to serve it. But I do not propose to discuss 
this question, nor to comment on the sti-ange 
and anomalous provisions of the statute re- 
feiTCd to. It will suffice to say that while it 
provides for a writ, designated as a writ of 
habeas corpus, the writ has really none of the 
qualities or characteristics of that great ^it 
of right. Whatever may have been the de- 
sign of the statute, it seems admirably suit- 
ed to effect the rescue of any prisoner in the 
custody of an officer of the United States. 
All that is needed for this purpose, is an af- 
fidavit that such prisoner is Hlegally detained 
in custody, and by the aid of this statute it 
would be practicable upon the oath of an un- 
scrupulous affiant, to effect the discharge of a 



prisoner in the penitentiary, under sentence 
of any court of the United States. 

But it is fmlher objected, to the writ is- 
sued by the probate judge, that he had. no 
jinrisdietion, and that the writ is therefore 
a nullity. A great number of cases have been 
referred- to in the argument in support of 
this position. Without a critical notice of 
these eases, it may be sufficient to remark, 
that the doctrine seems now to be settled 
that a state judge has no jurisdiction to issue 
a writ of habeas corpus for a prisoner in cus- 
tody of an officer of the United States, if the 
fact of such custody is known to him before 
issuing the writ. And it is weU settled that 
if, upon the return of the writ, it appears the 
prisoner is in custody under the authority 
of the United States, the jurisdiction of the 
state judge is at an end, and all further pro- 
ceedings by him are void. In Case of Sims, 
reported in 7 Cush. 285, the supreme court of 
Massachusetts decided, that in all cases "be- 
fore a writ of habeas coi-pus is granted, suf- 
ficient probable cause must be shown; but 
when it appears upon the party's own show- 
ing that there is no sufficient ground pruna 
facie for his discharge the court wiU not is- 
sue the writ;" and again the court say: "It 
is not granted as a matter of course, and the 
court will not grant the writ of habeas cor- 
pus, when they see that in the result they 
must remand the party." In the case of Nor- 
ris V. ISTewton [Case No. 10,307], Judge Mc- 
Lean says: "I have no hesitation in saying 
tliat the judicial officers of a state, imder its 
own laws, in a case where an uifiawful im- 
prisonment is shown by one or more affi- 
davits, may issue a writ of habeas corpus, 
and inquire into the cause of detention." The 
learned judge, it will be noticed, has refer- 
ence to an imprisonment under the' authority 
of the United States, and decides, as the 
condition on which a state judge may issue a 
writ of habeas corpus, that it shall first be 
shown, by affidavits or otherwise, that such 
imprisonment is unlawful. And he holds, 
that when it is known to the judge that the 
imprisonment is under a law of the United 
States, his jurisdiction ceases, and all fmilier 
proceedings in the case will be coram non 
judice. 

It does not appear from the transcript of 
the proceedings before the probate judge of 
Champaign county, that the prisoners were in 
custody under process of tJie United States; 
but it is hardly supposable that the fact was 
not known to that judge. But as this is not 
shown in the transcript, it cannot be assumed 
as a fact. A strong light is, however, cast 
upon this transaction by the proof before the 
court, that when the prisoners were brought 
before the probate judge, and when it was 
his duty to inquire into and ascertain the 
precise ground on which they were held in 
custody by the deputy marshals, he ordered 
them to be summarily discharged. The rea- 
son of this order, as appears from the trans- 
cript, was, that no one appeared to show by 
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what authority the prisoners were arrested 
and held in custody. The truth was— whether 
known to the probate judge does not ap- 
pear—that the deputy marshal named in the 
proceedings, and who was so solemnly called 
and defaulted for his non-appearance, was, 
at the time, a close prisoner in the jail of the 
adjoining county of Clark! 

It is also insisted, in argument, that if the 
deputies had the lawful custody of these 
prisoners, and were justified in resisting any 
attempt to take them by a state oflELeer, that 
such resistance was excessive, and that, by 
such excess, they have forfeited the protec- 
tion intended by the act of 1833, and are 
amenable to the law of Ohio. As before no- 
ticed, the only question with which I am now 
to deal is, whether the act charged as crim- 
inal against the deputies was done in the 
proper discharge of their official duties. This 
inquiry \ necessarily leads to a notice of some 
of the facts before the court, in connection 
with the attempted rescue of the prisoners. 
Many of the statements in the affidavits have 
no reference to this transaction, and need not 
be specially noticed. It is the alleged violence 
of the deputies in resisting the sheriff, that 
forms the basis of the complaint against them 
before the justice of the peace of Clark coun- 
ty. If in this they have done no more than 
their official duty justified them in doing, they 
are within the protection of the act of congress. 
In stating my views on this point of the ease, 
I shall not attempt a critical examination of 
the statements of the witnesses on either 
side. In some important particulars there are 
discrepancies and contradictions in the facts 
set forth in the numerous affidavits which 
have been read. I shall make no effort to 
reconcile these; nor is it necessary that I 
should indicate an opinion as to the credit 
due to the conflicting statements. 

There are some considerations which are 
conclusive of the question indicated. In his 
oral evidence, if not in his affidavit, Sheriff 
Layton admits he was notified when the 
writ of habeas corpus was placed in his hands, 
that the persons having the custody of the 
prisoners were deputy marshals, and held 
the prisoners imder the authority of the Unit- 
ed States. It is very clear, upon the author- 
ities before refeiTed to, that, with a knowl- 
edge of this fact, even if the writ were valid, 
the power of the sheriff was at an end, and 
he was wrong in attempting the service. As 
an officer sworn to support the constitution 
of the United States, he was under no obliga- 
tion to serve it, and would have incurred no 
liability in refusing to do so. His return of 
the fact that the prisoners were held by the 
paramount authority of the United States, 
would have been a complete justification for 
not serving the writ. He was fully aware 
that the writ could not be served without 
bringing the authorities of the United States 
and the state of Ohio into direct QoUision, 
and that the issue to be settled was purely 
one of physical power. If unnecessarily, and 



against the obligations of official duty, he 
placed himself in a position of peril, he may 
be supposed to have done so with a full 
knowledge of what the consequences might 
be, and a determination to meet them at all 
hazards. To understand the nature of this 
eonffiet, it should be remembered that the 
deputy marshals, by their official oaths, were 
under a positive and paramount obligation to 
retain their prisoners, and to oppose all at- 
tempts to rescue them. The prisoners were 
lawfully in their custody, and they would 
have been derelict in duty to have parted 
with that custody, unless compelled to do so 
by an overpowering physical force. The 
sheriff had a writ which commanded him to 
take the prisoners from the custody of these 
officers of the United States. It was not the 
usual and well-known writ of habeas corpus, 
summoning the party having the alleged un- 
lawful custody of the persons named in the 
writ, to have them before the officer issuing 
it, with the cause of their detention, but a 
writ requiring them to be taken, forcibly, if 
necessary, from those having the prior and 
lawful custody. This was the only way of 
serving the writ; and the question whether 
It could be served, was simply a question of 
power. So the sheriff undei-stood it; and 
hence he and his assistants deliberately arm- 
ed themselves, as a preparation for the con- 
flict which they foresaw was inevitable. In 
serving the writ, their first object was to do 
what the writ required— namely, to take the 
prisoners from the custody of the deputy 
marshals. Counting, probably on the active 
co-operation of the prisoners, they made this 
attempt. It is altogether immaterial wheth- 
er the sheriff, on coming up with the United 
States officers, announced his official charac- 
ter, or that he had a writ requiring him to 
take the prisoners. If such announcement 
were made— which is doubtful from the 
weight of the testimony— it was an idle form, 
which the deputies were not bound to re- 
spect, and which can have no influence in the 
decision of this question. They would have 
been faithless to their duty if they had quiet- 
ly surrendered their prisoners upon such a 
notice. 

It is apparent, from facts not in contro- 
versy, that the sheriff and his assistant well 
understood how the writ was to be served. 
They were apprised that a mere statement 
that they were officers of the state of Ohio, 
and had a writ of habeas corpus for the 
prisoners, would come altogether short of the 
exigency of the writ. They knew that noth- 
ing but the actual capture of the prisoners 
and their coi'poreal custody would answer its 
demands. Hence, the first movement was 
the seizing, by the assistant of the sheriff, of 
the bridle of the horse in the foremost car- 
riage. He was resisted in this attempt, and 
immediately aimed his revolver at the dep- 
uty; and, if he did not actually fire, it is be- 
yond all question he made the attempt. 
Whether he fired, or only made the attempt. 
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the officer whose life, was thus put at hazard, 
had au undouhted right, in self-defence, to 
disable his assailant, and was fully justified 
in firing at him with this view. It may he 
noticed here, as throwing some light on the 
intention of the sheriff and his assistant, that 
the sheriff states as his impression that his 
assistant, as he drove past the rear carriages, 
pointed his pistol from the carriage in which 
he rode; thus giving a veiy significant indi- 
cation of what might be expected if the pris- 
oners were not peaceably surrendered. But 
it is said- the sheriff was most wantonly in- 
jured in this affray. In his oral testimony 
he states that, after leaving his bxiggy, he ap- 
IH'oached the carriage in which Churchill 
rode, with pistol in hand, prepared to fire, and 
intending to fire at Churchill. This fact is 
clearly proved by manj-- other witnesses in 
their affidavits; and it is also proved beyond 
doubt, that it was when the sheriff was thus 
appi-oaching Churchill, that the latter seized 
him, with the sole view of disarming him, 
and thus saving his own or the life of an- 
other person. It is greatly to be regretted 
that the sheriff was so severely injured in 
this rencounter; but if any fact is establish- 
ed in this case, it is that these injuries re- 
sulted from the conflict in the attempt to dis- 
arm him. In such a contest, the degree of 
force which may be used cannot be gi-aduat- 
ed with absolute precision. If the writ put 
into the hands of the sheriff had been Is- 
sued in good faith, and were the well-known 
writ of habeas corpus, requiring the deputy 
marshals to produce the bodies of the pris- 
oners, for the purpose of inquiring into the 
cause of their detention, it would have been 
the duty of those officers to take the persons 
before the judge. If not as a matter of legal 
obligation, the courtesy due to the authorities- 
of another jurisdiction would have required 
this. In doing this they would have retained 
the possession of the prisoners, as no state 
judge, it may be presumed, would have au- 
thorized their discharge, when it was made 
known to him that they were held under 
valid United States authority. But, as be- 
fore noticed, the writ under the extraordi- 
nary Ohio law of 185G, requiring the officer 
to whom it is directed to take the prisoners, 
no matter by whom or by what authority 
they are detained, is a wholly different thing. 
This act seems to have been inconsiderately 
passed, and in its practical execution must 
lead to frequent conflicts between the nation- 
al and state authorities. It might, with great 
propriety, be designated as an act to prevent 
the execution of laws of the United States 
within the state of Ohio. 

It seems clear that the deputy marshals 
were right, under the circumstances of this 
ease, in resisting the attempt \o rescue the 
prisoners from their custody. Judge Nelson, 
one of the justices of the supreme court of 
the United States, has stated the law on this 
point with great force and accuracy. While 
he concedes that there may be cases in which 



a state judge may be justified in granting a 
habeas corpus for a prisoner in confinement 
imder United States process, he asserts that, 
if the process is legal, the officer haviug the 
person in charge will not be justified in sur- 
rendering that custody under any circum- 
stances. The learned judge says: "In such 
case—that Is, where the prisoner is, in fact, 
held under process Issued by a federal tri- 
bunal, under the constitution, or a law of the 
United States, or a treaty— it Is the duty of 
an officer not to give him up, or to allow him 
to pass from his hands at any stage of the 
proceedings. He should stand upon his au- 
thority; and, if resisted, maintain it with all 
the power conferred on him for that pur- 
pose." 1 Blatehf. 635. Even in cases where 
there is concurrent jurisdiction in the general 
government and a state, it is well settled, 
both by the adjudications of the federal and 
state courts, that the tribuijal to which the 
jurisdiction first attaches shall retain it. In 
the case Ex parte Jenkins, before cited. 
Judge Grier says: "Where persons or prop- 
erty are liable to seizure and arrest by. the 
process of both, that which first attached 
should have the preference. Any attempt of 
either to take from the legal custody of the 
officers of the other, would be an unjustifi- 
able exercise of its power, and lead to most 
deplorable consequences." Such is the law 
where there is an admitted concurrent juris- 
diction. With how much greater force does 
it apply where the right or power exercised is 
exclusive in the United States? 

It cannot be necessary to notice further tlie 
legal points arising in the case, or the numer- 
ous facts set forth in the affidavits. The 
conclusions indicated seem to be fully sus- 
tained by the law and the facts- There is, 
however, a general view of the case, that 
leaves no doubt as to the real character of 
the transaction involved. It cannot be con- 
troverted, that there was a settled purpose, 
in at least a portion of the community in 
which these occurrences took place, to pre- 
vent, either by direct or indirect means, the 
execution of a law of the United States. 
Four persons had been arrested, under legal 
process, for an alleged violation of one of the 
provisions of the fugitive-slave law. There 
is kno%vn to exist, in the counties to which 
reference has been made, a decided feeling of 
hostihty to that act; and the opinion is en- 
tertained—it may be honestly by many— that 
the law has no validity, and is not entitled 
to respect or obedience. Those entertaining 
these extreme views, seem to suppose there 
is not only no wrong, in any attempt to pre- 
vent its execution, but that such attempt is 
in itself meritorious. With such views, it is 
not strange that men should be prepared for 
extreme and indefensible measures to render 
the law inoperative. It does not admit of a 
doubt that practical nuUtfieation was the pur- 
pose of those who opposed the officers of the 
United States in the execution of their duties 
on the occasion referred to. Great excite- 
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ment prevailed, and crowds followed the offi- 
cers in charge of the prisoners, From their 
excited bearing, there were reasons for the 
apprehension that an undisguised and forci- 
ble attempt at a rescue would be made. It 
does not change the real character of the 
views and purposes of these persons that they 
deemed it most expedient to effect their ob- 
ject by a resort to the forms of law. 

Much has been said by counsel on the im- 
portance of the questions involved in this 
case. The danger of invading the sovereign- 
ty of the state of Ohio has been exhibited in 
most eloquent and forcible terms; and the 
court has been admonished of the fearful re- 
sults of the exercise of jurisdiction in this 
case. It is readily conceded that a federal 
judge or court should tread' with cautious 
steps upon the line dividing the national and 
state sovereignties. But it should be remem- 
bered that sovereignty pertains to the govern- 
ment of the United States as well to that of 
the states. The general government within 
its constitutional limits is supreme and its 
action is paramount to any opposing action 
on the part of the states. Every right-think- 
ing and right hearted American citizen will 
feel and admit the obligation resting on him 
to sustain the just powers of the Union as 
well as of the state in which he resides. A 
proper fealty to both is due from and de- 
manded of every citizen; and these obliga- 
tions are neither repugnant or inconsistent. 
Upon the just recognition of each depends 
the existence and perpetuity of our govern- 
ment. 

Now, the practical question in this case is, 
whether a law of the United States can be 
evaded and set at naught, either by direct 
and violent opposition, which is rebellion, or 
hy the specious pretences of law. And this 
question is in no degree affected by the char- 
acter of the law sought to be nullified. I 
know well there is a deep seated hostility to 
the fugitive-slave act of 1830 throughout most 
of the free states. I am also aware that 
there is among the people of Ohio, an almost 
unanimous sentiment in opposition to slavery; 
and that there are few, if any, of her citizens, 
who desire its introduction into the state. 
But these considerations do not excuse or jus- 
tify attempts to defeat the national laws, 
sanctioned by the constitution of the United 
States, growing out of t2ie existence of that 
institution, in other portions of the Union. 
There may be very strong and well-founded ob- 
jections to the law refeiTed to, but, while it 
is a law, it must be respected and obeyed as 
such. The power called forth in its enactment 
is one which belongs exclusively to the gov- 
ermnent of the Union, and with which the 
states have no right to interfere. It should 
be remembered, too, that it is an emanation of 
the will of the nation, expressed through the 
representatives of the states and the people, ac- 
cording to the forms of the constitution. Its 
repeal, by the same power that passed it, is 
the only method by which it can cease to have 



the force of law. It is unquestionably true, 
that every citizen has a right to, and may en- 
joy and express, without stint or hindrance his 
opinions upon any law or measure of public 
policy; but it does not follow that he may 
evade or resist the execution of a law, be- 
cause he regards it as unjust or inexpedient. 
If one man is to be tolerated in such evasion 
or resistance, in regard to one law, others may 
do the same as to other laws. The result would 
be, that every man, being a law unto himself, 
and acting under some vague notion of a liigher 
law, would choose for himself what laws he 
would obey. This would produce a state of 
unmitigated anarchy, and. effectually under- 
mine the foundations of the social fabric. It 
is wholly beyond the limits of man's mental 
power to estimate the deplorable results of the 
prevalence of such a doctrine. As an unavoid- 
able sequence, the bands of that union, which 
has been so potent for good to our country, 
so instrumental in its rapid advance to prosper- 
ity and greatness, would be dissolved. In this 
event, a future would be presented which none 
could contemplate without the deepest horror. 
I trust no such calamity is in store for this 
nation. It is matter of devout thankfulness 
that the safety of the Union is not placed in the 
keeping of politicians, or extremists of any 
school or any section of the country. In the 
underlying depths of public opinion, whatever 
may be the agitations on its surface, there is 
an overmastering power which, if the emer- 
gency shall arise, will come forth as a strong 
man armed in defence of the common bond of 
national brotherhood and national existence. 
The deputy marshals are discharged. 
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SIGSBY V. WILLIS. 

[3 Ben. 371; i 3 N. B. R. 207 (Quarto, 51); 1 

Am. Law T. R. Bankr. 171; 2 Am. 

Law T. 169.] 

District Court, N. D. New York. Aug., 1869. 

Baxkruptct — Equitable Debt — Paktnekship 

TRANSACTIONS— MlSAPFIJOntlATIOX OF 

Partnership Funds. 

1. The "debt provable under the act" fof 1867 
(14 Stat. 517)1, which a creditor must have as 
a foundation for a petition in involuntary bank- 
ruptcy, may tie an equitable demand. 

2, If the nature of the debt is set forth in the 
petition, which avers that the debt is provable 
under the act, the question whether it is so 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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provable is to be determined as a question of 
law and not of fact. 

3. Where a petition in involuntary bankrupt- 
cy averred that the petitioner and the alleged 
bankrupt had been partners; that the partner- 
ship had been dissolved, but no settlement had 
been made between them, and that the alleged 
bankrupt was indebted to the petitioner "by 
reason of such partnership transactions for as- 
sets and money of said copartnership," which 
had come into his hands above his share: Held, 
that the allegation was insufficient, and that the 
petitioner was not entitled to an adjudication 
upon the facts stated. 

4. A member of a firm which has been dis- 
solved, is riot entitled to an adjudication of 
bankruptcy against his copartner on the ground 
that he can prove a debt against him in respect 
to bonds and mortgages given by them jointly, 
under the 19th section of the bankruptcy act. 

5. Nor can he have such an adjudication on 
the ground of his having a contingent debt 
against his copartner. 

[Cited in Hester v. Baldwin, Case No. 6,438; 
Ke Stansell, Id. 13,293.] 

G. But, if one partner fraudulently misap- 
propriates the partnership funds, the other part- 
ner may treat the misappropriation as foreign 
to the co[iartnership, and prove the claim as a 
debt, precisely as though no partnership had ex- 
isted. 

[This was a proceedicg by "William P. Sigs- 
Tay against Alexander E. Willis.] 

M. Hale, for petitioner. 
Geo. Gorham, for respondent 

HALL, District Judge. The peUtion in this 
<xise alleges that the petitioner and the alleged 
bankrupt were partners in business for some 
time previous to April 3d, 1869, and that on 
that day their copartnership was dissolved; 
that no settlement has been made between 
them, but that tlie alleged banki-upt is indebt- 
■ed to the petitioner "by reason of such part- 
nersliip transaction for assets and money of 
said copartnership which have come into the 
hands of said Alexander E. Willis over and 
4ibove his share thereof, and otherwise, in the 
sum of about seven thousand dollars;"— and 
this is the alleged indebtedness upon -which 
the petition is based. 

On the return of the order to show cause, 
it was insisted that a debt of the character of 
that thus set forth would not support a peti- 
tion in bankruptcy against the debtor; there 
"being no legal debt for which an action could 
Tie maintained at law, but only a right to com- 
pel an account in a comt of equity. 

Under the earliest English bankrupt acts, 
this objection would have been fatal. Under 
these acts it was held that debts recoverable 
In ^a court of equity only, would not support a 
commission in banla-uptey, even though prov- 
able for the purposes of a dividend; and tliat 
one partner could not petition against another 
partner in respect to any indebtedness arising 
■out of the transactions of the copartnership, 
unless the debt was such that he might main- 
tain an action at law. 1 Christ Bankr. 2352- 
23oG, notes, and 2 Christ Bankr. 475; Ex 
parte Nokes, 2 Mont Bankr. 148; Ex parte 
Hylliard, 1 Atk. 147, 2 Ves. Sr. 407; Medli- 
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cot's Case, Strange, 899; Ex parte Lee, 1 P- 
Wms. 783; Murphy's Case, 1 Sehoales & L. 
4-J; Jeffs V. Wood, 2 P. Wms. 128; Eden, 
Bankr. Law, 42, 43; Marson v. Barber, Gow, 
17; Henley, Bankr. Law, 42, 43; Sutton's 
Case, 11 Ves. 1G3; Broadhurst's Case, 19 Eng. 
Law & Eq. 466; Windham v. Paterson, 1 
Starlde, 145. 

The English courts have, however, repeated- 
ly held that an equitable debt might be proved 
under a commission obtained by another cred- 
itor, although such debt "would not support a 
commission (James, Bankr. Law% 87; Ex parte 
Yonge, 3 Ves. & B. 31; Jeffs t. Wood, 2 P. 
Wms. 128; Murphy's Case, 1 Sehoales & L. 
44; 2 Christ Bankr. 473, 474); and also, that a 
solvent pai'tner, winding up the partnership 
concern, was entitled to prove, imder the com- 
mission against bankrupt paitners, the share of 
the loss TPhich each partner ought to have 
borne, as a debt against his separate estate 
(Ex parte Watson, 4 Madd. 477). And the 
same rule would appear to be established in 
this country under the bankruptcy act of 1841. 
Butcher v. Forman, 6 Hill, 583. In the case 
last mentioned, the English authorities which 
support the position that solvent partnei-s of 
the banki'upt having paid all the joint debts 
of the firm, are regarded as standing in the 
light of siu-eties, or persons liable for him, 
and therefore entitled to come in and prove 
in respect to the bankrupt's share of the co- 
partnership debts (Eden, Bankr. Law, 177; Ex 
parte Yonge, 3 Ves. & B. 31; Aflalo v. Four- 
drinier, 6 Bing. 306), -were approved, and the 
discharge was said to be a good bar to an ac- 
tion for eonti-ibution, when the debt of the 
firm was paid by the solvent partner after the 
bankrupt's discharge. 

These decisions of the, English courts were 
made under English statutes which are proba- 
bly different in some material respects, from 
our present banlaiipt act in" regard to the per- 
sons -who may become petitioning creditors. 
Under om* present statute, it is only necessary 
that the petitioning creditor should have a 
"debt provable under the act" to the required 
amount and the question to be determined is, 
whether the debt set forth in the creditor's pe- 
tition is so provable- 
It is averred in the petition that the debt of 
the petitioner is so provable, but the natiu:e of 
the petitioner's demand bemg stated in the 
manner above set forth, the question to be de- 
termined is one of law, and not of fact mei-e- 
ly; and the court is therefore called upon to 
determine whether such a debt is provable 
under our present bankrupt act 

The petition concedes that the indebted- 
ness grew out of the copartnership ti-ans- 
actions, and that no settlement has been 
made between the parties. It does not al- 
lege that aU the copartnership debts have 
been paid, or that all the copartnei-ship 
property has been disposed of; and, as it 
alleges the indebtedness to be in part for 
assets of the copartnership, which have 
come into the hands of the alleged bankrupt. 
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without alleging that they have heen dis- 
posed of, there is ground for the inference 
that such assets are still in the hands of 
the alleged bankrupt. If so, they are liable 
to the payment of the copartnership debts; 
and, by a proceeding in equity for an ac- 
count, and also for a receiver and an in- 
junction, this property may be secured for 
the payment of joint creditoi-s, in which 
case, the alleged bankrupt could not be 
properly charged therewith; nor, in case 
he should be adjudged a bankrupt, could 
such assets, if still the property of the co- 
partnership, be charged to him, as between 
him and his former partner, so as to become 
the property of the bankrupt, and thus swell 
his separate estate, out of which his individ- 
ual or sepaiute creditors would be paid, to 
the prejudice of the creditors of the copart- 
nership. 

Considering these statements of the peti- 
tion in the light of the English decisions, 
and also the omission of sucli allegation as 
would make the petitioner's debt provable 
against the separate estate of the alleged 
bankrupt, under the rules which govern the 
administration of copartnership and separate 
estates, in bankruptcy, I am strongly in- 
clined to think that this allegation of the 
petition is insufficient, and that the petition- 
er is not entitled to an adjudication upon the 
facts alleged in his petition. And, in re- 
spect to this allegation of indebtedness, the 
amended petition, heretofore filed, is, In sub- 
stance, like the original petition, and gives 
to the petitioner no stronger case against the 
alleged debtor. 

The petitioner has asked leave to file U 
supplemental or second amended petition, 
for the purpose of amplifying and making 
more particular the statements of the nature 
of the petitioner's demand against the al- 
leged bankrupt, and this proposed amended 
petition, which is duly verified, sets out that 
the petitioner and the alleged bankrupt en- 
tered into copartnership about the first 
day of February, 1867, in the milling and 
flouring business, and that, at the time of 
forming such copartnership, the petitioner 
purchased of said Willis one half of a certain 
real estate, mill and water privilege, &c., and 
received a conveyance thereof, and paid said 
"Willis ten thousand dollars therefor; that 
about the first day of April, 1SG7, the petition- 
er and Willis executed and delivered to one 
Wessel T. B. Van Orden a mortgage upon 
said real estate to secure the payment of $7,- 
000 and interest, which was due from their 
said copartnership to said Van Orden, and 
on which the sum of $7,000 and interest 
from the 1st day of April, 1869, is still due; 
that on the 28th of December, 1868. Willis, 
without the knowledge of the petitioner, 
executed and delivered to Noble H. Johnson, 
a mortgage upon said Willis's undivided 
Interest in the premises, for securing the 
sum of ?4,000, being for the individual debt 
of said Willis; that on or before the 1st day 



of December, 1808, their said firm became 
indebted and embarrassed, and effected a 
compromise with their creditors, by which 
their creditors agreed to take fifty cents on 
the dollar of their demands, which said 
Johnson agreed to pay to such creditoi-s. 
and that thereupon the petitioner and Wil- 
lis, to indemnify said Johnson against his 
said liability, turned over and delivered to 
him certain accounts and other personal 
property worth about ¥o,000, and also, on 
the 30th of March, 1869, executed and de- 
livered to him their bond and a mortgage 
upon said real estate, to secure the payment 
of $3,700; that the said firm now owes no 
debts, except said seven thousand dollars 
and interest to said Van Orden, and th(j 
said indebtedness to said Johnson, which 
will not exceed the sum of $6,000; that one- 
half of said indebtedness of $13,000 beloug.s 
to Willis to pay, but that the petitioner is 
legally liable to pay the whole amount that 
may become due on the mortgage to Van 
Orden, and said $3,700 to said Johnson upon 
the bonds given by him as aforesaid; that 
by reason of said $7,000 given by Willis to 
said Johnson, and the insolvency of Willis, 
the petitioner is in danger of being com- 
pelled to pay all that may be due on the said 
$3,700 mortgage to Johnson, &c. 

This supplemental or amended petition 
further states "that without reference to 
said liability of your petitioner for said Wil- 
lis's share of said partnership debts, said 
Willis is indebted to your petitioner in a 
sum not less than $7,000; that the said 
Willis had entire charge of the books of said 
firm, and kept the same falsely and fraudu- 
lently; that your petitioner has discovered 
since the dissolution of said partnership that 
said Willis, at various times during said 
partnership, drew funds from the Ooxsackie 
Bank belonging to the said firm amounting 
to upwards of $8,000, and from the CatskiU 
Bank, funds belonging to the said firm 
amounting to $7,546, no part of which sums 
was charged to said Willis, or appeared at 
all upon the books of said firm, but which 
suras were, as your petitioner believes, 
fiuudulently appropriated to his own use 
by said Willis." 

It was insisted upon the argument, that 
the petitioner was entitled to prove a debt 
against the alleged bankrupt in respect to 
the bonds and mortgages given by him and 
the petitioner jointly, under the provisions 
of the 19th section of the bankruptcy act, 
which provides in substance that "any per- 
son liable as bail, surety, guarantor, or 
otherwise for the bankrupt, * * * and 
who has not paid the whole of said debt, 
but is still liable for the 'same or any part 
thereof, may, if the creditor shall fail or omit 
to prove such debt, prove the same, either 
in the name of the creditor or otherwise, as 
may be provided by the rules, and subject to 

such regulations and limitations as may be 

established by such rules;" but, as no such 
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rules have been established, and as this pro- 
vision may not, in any event, be deemed 
to authorize the party so liable to petition 
against the debtor (as it ought, probably, to 
be held to authorize proof by the party so 
liable only in a case where the real creditor 
could prove, and as the creditor could not 
prove in this case, because he has security 
upon the propei-ty of his debtor), I am of 
the opinion that this provision of the statute 
does not aid the petitioner. 

Nor do I think that the petitioner can 
sustain his position, on the ground that he 
has a contingent debt or a contingent lia- 
bility against Willis. It can hardly be sup- 
posed that it was intended that a petition 
against a debtor should be maintained upon 
the allegation that upon a certain contin- 
gency, which might never happen, the party 
proceeded against would become a debtor. 
The provision that authorizes an application 
to the court to have the present value of 
the debt or liability ascertained, only au- 
thorizes proof for the amount so ascei-tained; 
and It is, to say the least, very doubtful 
whether, in a case like the present, there is 
any provable debt within the meaning of 
the statute, until the amount is so ascer- 
tained. I should not, therefore, be inclined 
to maintain the petition on either of these 
grounds. 

The other allegations of the proposed sup- 
plemental or second amended petition, re- 
main to be considered. They are not suflEl- 
cietly full and precise: as it is desirable, If 
not necessai-y, that, in such a petition, the 
precise amounts, and the time of each fraud- 
ulent withdrawal and fraudulent misappro- 
priation of copartnership funds, without any 
enti-y on the books of the fii-m, should be 
specifically alleged, so that a distinct and de- 
fined issue can be presented by the re- 
spondent's answer; and it sliould be so 
dx-awn, and the original petition be so 
amended, as not to concede that an indebt- 
edness caused by such fraudulent misap- 
propriation arose out of the copartnership 
transactions. This pi-oposed amendment 
will, therefore, be considered as an afiidavit 
in support of a motion for leave to file prop- 
er amendments, setting forth particularly, 
and in due form, the facts stated generally 
in the petition; and, in that view, the ques- 
tion whether such an amendment would 
present a debtor or demand on which a 
petition can be maintained, will be consid- 
ered. 

The fraudulent misappropriation of the co- 
partnership funds, which is charged against 
Willis, was, of course, wholly unauthorized 
by the contract of copartnership, and is of 
the nature of an unrighteous embezzlement 
of the petitioner's share of such funds; and 
both common sense and high judicial au- 
thority would justify the proof of the 
amount of the interest of the other parties 
in such funds, misappropriated by such em- 
bezzlement, against the separate estate of 



the wrongdoer, as having no connection with 
the general result of all their copaitnershij> 
business, and as not arising out of their co- 
partnership ti-ansaetions. Ex parte Yonge, 
3 Ves. & B. 31, and cases there cited. The 
partner thus wronged by such dishonest and 
fraudulent acts of his copartner, is entitled 
to treat the misappropriation as entirely for- 
eign to the copartnership business, and to 
prove the debt precisely as though the co- 
partnership had not existed, for In no just 
sense can a debt created by such fraudulent 
misappropriation of copartnership funds be 
considered as arising out of the partnership 
ti-ansactions. Leave to file proper amend- 
ments to his petition is, therefore, given to 
the petitioner, upon the payment of $25 
costs, &c., to the respondent, such payment 
to be made, and the amended petition to be 
filed, and a copy to be served on the attorney 
of the respondent within fifteen days from 
the enti7 of the order. 
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SILIi et al. V. LAWRENCE. 

[1 Blatchf. 605.] i 

Circuit Court, S. D. New York. Oct. Term, 
1850. 

Cdstoms Duties— Faxoy Boxes — Man ufactdhes 
OF Eboxt. 
Fancy boxes, made of common wood and 
veneered with rose-wood or ebony, invoiced as 
rose-wood boxes and ebony boxes, and known 
to the trade by those names and also as fancy 
boxes and furnished boxes, fall within Schedule 
B of the tariff act of July 30, 1846 (9 Stat. 
44), and are subject to a duty of 40 oer cent, 
ad valorem, as "manufactures of ebohy, rose- 
wood, &c.," it not appearing that there are 
any articles known as ebony boxes or rose- 
wood boxes made wholly out of those woods. 

The plaintiffs [Heniy W. Sill and Mason 
Thomson] brought this action against [Corne- 
lius W. Lawrence] the collector of the port 
of New York, to recover back an excess of 
duties. 

Elias H. Ely, for plaintiffs. 

J. Prescott Hall, DIst. Atty., for defendant. 

NELSON, Circuit Justice. This is an ac- 
tion brought to recover excessive duties paid 
by the plaintiffs upon rose-wood and ebony 
boxes. They were invoiced and entered at 
the custom-house as rose-wood and ebony 
boxes. The foundation is made of common 
French wood, and they are veneered with 
rose-wood or ebony, and some of them are In- 
laid with brass, and filled with articles for 
the toilet. They are called in the ti-ade by 
different names, such as fancy boxes, fur- 
nished boxes, rose-wood boxes, and ebony 
boxes. Boxes of this description are rarely, 
if ever, imported made wholly of rose-wood 
or ebony; but are only veneered with the 
article even when called by that name. 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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On tlae pait of the defendant it is claimed, 
that the article i-anges under Schedule B of 
the tariff act of July 30, 1846 (9 Stat. 44), and 
is chargeable with a duty of forty per cent, 
ad Talorem, within the description of "man- 
ufactures of cedar wood, granadilla, ehony, 
mahogany, rose-wood, and satin wood." The 
plaintiffs claim, that it should be classed un- 
der Schedule O, and be charged with a duty 
of only thirty per cent, ad valorem, within 
the description of "paper boxes and all other 
fancy boxes." 

If it had appeared that articles made whol- 
ly or chiefly of ebony or I'ose-wood were im- 
ported and known in commerce by the de- 
nomination of ebony or rose-wood boxes, 
there might be force in the view taken by 
the plaintiffs, as that fact would lay the 
foundation for a distinction between such 
boxes and the articles in question. But there 
does not appear to be any article of this de- 
scription made wholly out of these materials 
and known as ebony or rose-wood boxes; and, 
unless the article in question is referred to, 
among others, by the clause quoted from 
Schedule B. that clause would seem to be 
without meaning as it respects the particular 
article. 

Besides, it is well understood that most of 
the articles^of furniture which have the name 
of a particular kind of wood appended to 
them, take the name of the wood with which 
they are veneered; and it is quite clear, we 
think, that they were intended to be classed 
xmder Schedule B within the terms "manu- 
factures of cedar wood, granadilla, ebony, 
rose wood, &e." 

"We think, therefore, that the clause does 
not look to an article manufactured wholly 
out of the materials mentioned; but, that 
when it is made even chiefly of other kinds 
of wood for the foundation, and is veneered 
with these materials, it must be regarded 
as falling within this clause, and therefore 
chargeable with a duty of forty per cent 
ad valorem. 

There must be a judgment for the defend- 
ant. 



SILIililAN (BATTEN v.). See Case No. 1,- 
106. 
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SILLIMAN T. HUDSON RIVER BRIDGE 

CO. 

COLEMAN V. SAME. 

[4 Blatehf. 74.] i 

Circuit Court, N. D. New York. July 25, 1857. 

Bridges— Obstrcctios to Navigatiox— Draws— 

PliELIMlNAUr ISJCSOTION. 

1. The purpose and object of the bridge across 
the Hudson river at Albany, authorized by the 
act of the legislature of New York, passed 
April 9, 1856, entitled, "An act authorizing the 
construction of a bridge across the Hudson riv- 
er at Albany" (Sess. Laws 1856 c. 146), were 

1 [Reported by Hon. Samuel Blatehf ord. Dis- 
trict Judge, and here reprinted by permission,] 



not simply the transportation of railroad trains, 
but, in addition, the accommodation of the pub- 
lic in general, in travel and business, by the use 
of it as a common highway. 

2. On a bill filed, alleging that a bridge con- 
structed according to the directions in that act, 
for the conveyance over the same of trains of 
railroad cars, and for the accommodation of the 
travelling and business public in general, would 
constitute an obstruction of the free naviga- 
tion of the rive/, within the meaning of the 
constitution and of the acts of congress securing 
a right to the enjoyment of the same, the ques- 
tion presented, on a motion for a provisional 
injunction, before the erection of the bridge is 
actually commenced, is, whether a case is pre- 
sented which calls upon the court to interfere 
and arrest the erection of the bridge, until an 
opportunity is afforded for a more full exam- 
ination of witnesses, and a more mature con- 
sideration of the alleged obstruction. 

[Cited in Miller v. New York, Case No. 9,585.] 

3. In a case of that kind, the work contemplat- 
ed ought to be promptly enjoined, if there he 
any reasonable ground for believing that the 
bridge may finally be held an obstruction, and 
hence subject to be abated, as the expense and 
loss to the defendants may otherwise be heavy 
and ruinous. 

4. In the present case, the legal right of the 
plaintiff to a free and unobstructed navigation 
of the Hudson river being clear, and the defence 
being that the bridge contemplated would not 
substantially obstruct or impede such right, and 
the court being in doubt whether the erection 
of the bridge in the mode provided by the act, 
in connection with the powers conferred in the 
use of it, would not be a serious or material ol)- 
struction to the free navigation of the river, the 
court enjoined the proceedings in the erection 
of the bridge, until the final hearing of the 
case. 

[See Baird v. Shore Line Ry. Co., Case No. 
758.] 

5. The real question in the case stated to be, 
whether or not, regarding the probable travel 
and transportation across the bridge by rail- 
road cars and as a common highway, and also 
the business depending upon the free navigation 
of the river, up and down, at the place where 
the bridge is to be erected, the draw or draws 
provided for will furnish reasonable means to 
prevent the navigation from being seriously or 
materially impaired. 

6. Another question involved stated to be, how 
far the personal duties and obligations imposed 
by the charter of a bridge upon its grantees, to 
remove obstructions to navigation occasioned by 
its erection, should be taken into account in 
determining the question of its lawfulness. 

7. Another Question stated to be, how far the 
business of commerce upon the rivers of the 
countrv is to yield to the convenience and ac- 
commodation of the conveyance of passengers 
upon railroads. 

8. The navigation between different ports up- 
on a public river within the same state, comes 
within the power to regulate commerce "among 
the states." 

9. The power conferred by the constitution 
upon congress, to regulate commerce, is para- 
moiint to the power in a state to authorize the 
building of a bridge across a public river navi- 
gable from the sea. 

In equity. This was an application for a 
provisional injunction. The plaintiff in the 
first suit [Robert D. Silliman] was a citizen of 
Ti'oy, N. Y., engaged in the navigation of the 
Hudson river from Troy and Albany to New 
York, with vessels of which he was part 
owner, enrolled and licensed, under acts of 
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congi-ess, to carry on the coasting trade. The 
plaintiff in the second suit [Frederick "W. 
Coleman] was a citizen of Barnstable, Mass., 
engaged in trade between the port of Barn- 
stable and the ports of Albany and Troy and 
intermediate places, and between Albany and 
Troy and Boston and other ports, with a ves- 
sel, of which he was master and part owner, 
enrolled and licensed, under acts of congress, 
to carry on the coasting trade. The defendants 
were a corporation created by the state of New 
York. The bills were sworn to October 2, 
1856. This application was made in November, 
3856, upon affidavits, before the putting in of 
the answers to the bills. The injunction pray- 
ed for by the bill was to resti'ain the erection 
of a bridge across the Hudson river at Albany, 
on the ground that it would seriously obstruct 
the free navigation of the river. The defend- 
ants claimed the right to erect the bridge xmder 
the authority confeixed on them by an act of 
tlie legislature of New York, passed April 9, 
1836 (Sess. T^ws 1856, c. 146), entitled: "Aja 
act authorizing the construction of a bridge 
across the Hudson river at Albany." The bill 
avewed that the whole of the capital stock of 
the defendants had been subscribed, that the 
site of the bridge had been established, and 
a certificate of its location filed, under the pro- 
visions of the act, and that the defendants 
were preparing to construct the bridge at such 
location. 

Reverdy Johnson and "William A. Beach, for 
plaintiffs. 

Nicholas Hill, Jr., and John H. Reynolds, 
for defendants. 

NELSON, Ohrcuit .Justice. The eighth sec- 
tion of the act relied on by the defendants pro- 
vides for the erection of a bridge, which "shall 
he constructed at an elevation at least twenty 
feet above common tide-water, so as to allow 
under it the free passage of canal boats and 
barges without masts, and with a draw there- 
in of sufficient width to admit the free pas- 
sage of the largest vessels navigating the said 
river, and at least two hundred feet in width, 
or of two draws of at least one hundred and 
fifty feet eaeli, which draws shall not be ob- 
sti'ucted by piere or otherwise, and in such a 
manner as to cause no substantial impediment 
or obstruction to the free navigation of the said 
river; and the said corporation hereby created 
shall, at all times during the season of naviga- 
tion, cause the said draw to be opened, and 
kept open, except for the passage of railroad 
trains of cars, and shut whenever the same 
may be necessary; and boats or vessels wish- 
ing to pass such draw, shall, at all times, have 
a preference over raih-oad trains of cars or 
engines, and such draw shall be promptly 
opened to any such boat or vessel on signal, if 
given before any railroad train or engine shall 
have appeared and given signal of their in- 
tention to pass." There are other clauses in the 
act relating to the towing of sailing vessels 
through the draw, rfor lights at night on the 
bridge, and for the removal of sandbars or 



other obstructions, caused by the erection of 
the bridge or the piers of the same. 

There are some provisions of the charter 
which would seem to indicate an intent to 
limit the use of the bridge to the titinsporta- 
tion of ti-aius of railroad cars across the river, 
but, upon a careful perusal of the whole of the 
act, I am inclined to think that the power con- 
feiTed upon the defendants is more extensive. 
The first section, constituting the stocliholders 
a coiporation, declares the object to be "erect- 
ing and maintaining a bridge for the purposes 
of railroad travel and transpoi'tation across the 
Hudson river," &c., and the eighth section con- 
tains a clause, tliat the comijany shall "cause 
the said draw to be opened, and kept opeu, 
except for the passage of raiU-oad trains of 
cars, and shut whenever the same may be nec- 
essary," &c. But the twelfth section provides, 
that "after the said bridge shall have been com- 
pleted, such tolls and charges may be collected 
for ci'ossing the same on foot, and with wag- 
ons, cars, or carriages of any kind, and with 
horses, or other animals, or otherwise, as tlie 
dii-ectors may from time to time establish," 
&c., "ancl any person crossing or attempting to 
cross said bridge without paying the pi-oper 
toll, shall be subject to a penalty of ten dol- 
lars, in addition to three times the amount of 
toll such person or persons ought to have paid." 
Tills section must be read in connection with 
the two clauses already referred to, and is sig- 
nificant of the intent and meaning put upon 
them by the legislature, and very clearly indi- 
cates that the pui-pose and object of the bridge 
were not simply the transportation of railroad 
trains, but, in addition, the accommodation of 
the public in general, in ti-avel and business, 
by the use of it as a common highway. I shall 
not stop to reason out this view by collating the 
various provisions of the charter bearing upon 
it, but shall content myself by stating it I 
think it can be established beyond any reason- 
able doubt. 

The grave question in the case, therefore, is, 
whether or not a bridge constructed according 
to the directions in the charter, for the con- 
veyance over the same of trains of railroad 
cars, and for the accommodation of the travel- 
ling and business public in general, will consti- 
tute an obstruction to the free navigation of 
the river, within the meaning of the constitu- 
tion, and of the acts of congress, which se- 
cure to the plaintiff and other citizens a right 
to the enjoyment of the same. The affirmative 
is maintained by the plaintiff, and denied by 
the defendants. 

The proofs now before me bearing upon the 
question, are very voluminous and conflicting, 
and if -I were called upon to determine the case 
finally upon them, I should feel considerable 
hesitation and embarrassment. 

The question, however, as presented on this 
motion, is of less weight and urgency, as it is 
limited to the simple inquiry, whether a case 
has been presented which calls upon the court 
to interfere and au-est the erection of the 
bridge, until an opportunity is afforded for a 
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more full examination of witnesses, and a more 
mature consideration of the alleged obstruction, 

A preliminaiy inquiry in this and like cas- 
es should especially be made by the party 
complaining, and the work contemplated be 
promptly enjoined, if there be any reason- 
able ground for believing that the bridge 
may finally be held an obstruction, and 
hence subject to be abated, as the expense 
and loss to the defendants may otherwise be 
heavy and ruinous. A consideration that 
pressed most strongly iipon the court, in 
passing upon the obstruction in the case of 
the Wheeling bridge, was the heavy expend- 
iture of the defendants in the erection, and 
regret was expressed that the judge before 
whom the application for the injunction was 
first made, had not enjoined any further 
proceedings till the great question involved 
had been finally disposed of. No court can 
avoid feeling the weight of this considera- 
tion, or being considerably inflxienced by it, 
in deliberating upon the application for an 
injunction. A refusal is an encouragement 
to go on, and may greatly embaiy^-ass the 
determination on the final hearing. The 
case is very different from the ordinary one, 
where the only loss or suffering arising from 
the refusal is that which accrues to the 
plaintiff. In such cases, if the right is re- 
garded as doubtful, the injunction is usually 
withheld till the right is established by a 
trial at law, or on the final hearing. But, 
in the present and similar eases, not onls' 
is the injury to the plaintiff involved, but, 
also, encouragement to the defendant to go 
on, leading to heavy expenditures, which 
the court may feel bound, at the final hear- 
ing, to disregard and render useless. These 
considerations have led the court of chan- 
cery in England, especially where the title 
of the plaintiff is clear but the obstruction 
is denied, and the case is sent to a court of 
law for a trial, to accompany the order with 
an injunction until the hearing after the 
coming in of the result of the trial at law. 

Now, in this case, there is no question as 
to the title, or, in other words, the legal right 
of the plaintiff to a free and unobsti-ucted 
navigation of the Hudson river. This has 
been secured by the constitution and by the 
acts of congress under which the right is 
claimed, and, as I understand it, was not de- 
.lied on the argument. The defence was 
placed an the ground, that a bridge con- 
structed as provided for in the charter', 
Avould not substantially obstruct or impede 
tliis right, but, on the eonti-aiy, was consist- 
ent with its full enjoyment. It is upon this 
(luestion that I entertain doubt at the pres- 
ent stage of the proceedings -and proofs in 
tlie case, and am not prepared to agree with 
the defendants. I cannot say, as at pres- 
ent advised, that the erection of the bridge 
in the mode prescribed, in connection with 
the powers conferred in the use of it, will 
not be a serious or material obstruction to 
the free navigation of the river. What the 



truth may be upon a more full and thorough 
development of the facts, it is, of course, 
now impossible to determine. I speak on- 
ly of the case as now presented. JIany 
of the facts upon which the question of 
obstruction must ultimately turn have not 
been sufficiently attended to by either of the 
parties. Before the final hearing they will 
doubtless realize their impoi-tance, and pre- 
sent them with more method and accuracy 
to the court. 

In my judgment, the real and turning 
point in the case is, whether or not, regard- 
ing the probable ti-avel and transportation 
across the bridge by railroad cars and as a 
common highway, and, also, the business 
depending upon the free navigation of the 
river, up and down, at the place where the 
bridge is to be erected, the draw or draws 
will furnish reasonable means to prevent 
any substantial obstruction to such naviga- 
tion—that is, prevent the navigation from 
being seriously or materially impaired. 
Now, this is a question of fact, and in look- 
ing at it with a view to an intelligent deter- 
mination, the extent of the titivel and trans- 
portation across the bridge must be in- 
quired into. Every railroad ti-ain of care, 
and eveiy vehicle, animal or peraon crossing 
in the coui"se of common highway transpor- 
tation or travel, will necessarily require the 
di-aw or draws to be closed. Then the navi- 
gation must, in fact, be obstructed. Will 
the closing of the di-aws, for the accommo- 
dation of this transportation and travel, be 
compatible or consistent with the fair use 
of the river, for the purposes of the trans- 
portation of freight and persons, by steam 
vessels and other water ci-aft, at this point, 
up and down the same? The data for the 
solution of this question are not sufficiently 
before me. It is manifest that the cross- 
ing at this point in both directions will be 
great. Whether the conflict may not be rec- 
onciled by means of proper draws, so that 
each privilege or right claimed may be rea- 
sonably enjoyed, it is not for me, at present, 
to say. Indeed, it is impossible to give any 
satisfactoi-y judgment in the matter, upon 
the present proofs in the case. 

Some idea of the extent of the business, 
as confined to i-ailroad trains, may be de- 
rived from a perusal of the sixteenth sec- 
tion of the charter. It provides, that "any 
railroad corporation whose road now has, or 
shall have, a tex-minus at, or shall run its 
ti-ains to or from, said city of Albany, or 
East Albany, or shall run its trains in con- 
nection with any road having such terminus, 
shall be permitted to use said bridge for 
railroad purposes, upon such terms as the 
director of the several companies interested 
may agree; and, in case they shall not be 
able to agree, the tei'ms shall be fixed by 
the canal board." Under this clause, all the 
railroads running to and from Albany or 
Bast Albany, and all roa'ds running in con- 
nection with them, are entitled to the ben- 
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€fit Of the use of tlie bridge. This Includes 
4ill the sevei-al lines of road leading to and 
from these points now in opeiution, or that 
may be hereafter constructed; and, in ad- 
dition to this use, is to be taken into the ac- 
■count, the use for common ti-avel, as a pub- 
lic highway. 

As to the business up and down the river 
carried on by vessels propelled by steam 
iind sails, some idea may be gathered of the 
extent of the business, and of the number of 
passages through the draws, from a fact 
stated by several witnesses, that at least 
seven-eighths of all the freight upon the 
Western and Northern canals, arriving at 
jind leaving tide-water, enters and leaves the 
Hudson river at "West Troy; and to this is 
to be added the business growing out of the 
coasting trade carried on with the towns 
above the bridge. 

There is another question involved in this 
case that I desire to have discussed, namely, 
how far the personal duties and obligations 
imposed upon the grantees of the charter 
of a bridge to remove obstructions to navi- 
gation occasioned by its erection, should be 
taken into account in determining the ques- 
tion of its lawfulness. This assumes that 
the structure would operate as an impedi- 
ment to navigation, but that the difficulty 
could be relieved by the agency of the gran- 
tees, as the obstructions occurred. For in- 
stance, in this charter, it is made the duty of 
the defendants to keep in readiness steam- 
tugs to tow sailing vessels through the 
draw; and it is also provided that they 
^hall not suffer sand-bars to continue, that 
may be formed by reason of the erection of 
the bridge or piers, but shall remove the 
same. Suppose that the draw constructed 
would not admit of the passage of sailing 
vessels without the aid of the tug, would 
this provision of the charter legalize the 
bridge? Again, suppose it should be admit- 
ted that the piers of the bridge would be the 
means of the formation of bars above and 
below them, so as to impede navigation, 
would the duty enjoined upon the defend- 
ants in the charter to remove the obstruc- 
tions, answer the legal objection to the 
bridge? This question, so far as I know, is 
new, and, as a general principle, is of very 
great importance, and may have a consider- 
4ible bearing upon this case, on the final 
liearing. The opening and closing of the 
draw must depend more or less upon human 
agency. This must necessarily be so, as 
long as it is admitted that a proper di-aw 
may relieve the bridge from obstructing the 
navigation. The question is, how much 
farther may such agency be relied on, in 
<?ases where the bridge, from its construc- 
tion, constitutes an obstiniction even with 
the proper management of the draw? 

Another question, also, may be involved 
in the final determination, requiring the most 
deliberate consideration; and that is, how 
far the business of commerce upon the riv- 



ers of the countiy— the great natural high- 
ways for the convenience of trade and inter- 
course—is to yield to the convenience and ac- 
commodation of the conveyance of passen- 
gers, the chief and primary business and use 
of railroads. It is undoubtedly true, that 
railroads furnish very considerable facilities 
for the transportation of goods as well as of 
passengers, and deserve the fostering care 
and encouragement of the government and 
the country; but it wUl, probably, not now 
be denied, after the experience that has been 
had in the practical use of them, that, in the 
transportation of goods, especially heavy 
freight, they cannot compete with the great 
natural thoroughfares subjected to such use 
by steam vessels and other water craft. 
Great care, therefore, should be .taken that 
the facilities thus furnished by a beneficent 
Providence for the convenience of the busi- 
ness and commerce of the country, should 
not be so encumbered and obstinicted by the 
erection of artificial means of crossing, as to 
render them virtually useless for the pur- 
poses of navigation. And it is especially im- 
portant that some general principles should 
be arrived at in this case, whereby, while the 
fair and reasonable navigation of the river is 
secured to the public, every facility consist- 
ent with the same may be extended to rail- 
roads in their passage across the stream. 
The principles proper to be applied to this 
case, will be, generally speaking, applicable 
to every other instance of bridging this riv- 
er, and it is apparent that they must so regu- 
late and control the erection of bridges, as 
that, however multiplied they may be, as 
the exigencies and business necessities of 
the countiy may demand, the reasonably un- 
obstmeted navigation of the river may still 
be maintained. No one can desire to see 
this gi'eat natural thoroughfare seriously ob- 
structed, or its business and commerce mate- 
rially crippled. The guarantees of the con- 
stitution and of the acts of congress, but 
harmonize in this respect with what must be 
the feelings and wishes of the whole busi- 
ness community. 

A question once presented in this state, in 
the court of chancery, and in the court for 
the correction of eiTox's, and decided, name- 
ly, whether or not the navigation between 
difl!erent ports upon a public river within the 
same state comes within the power to regu- 
late commerce "among the states," need not 
be considered, as no such question has been 
made by the defendants. The aflOlrmative has 
been maintained by the highest authority in 
this state. Steamboat Co. v. Livingston, 3 
Cow. 713; People v. Rensselaer & S. R. Co., 
15 Wend. 113. 

Nor need I examine the question, whether 
or not the power in the state to authorize the 
building of a bridge across a public river 
navigable from the sea is not subordinate 
to that conferred by the constitution upon 
congress, to regulate commerce, as no such 
question has been made in the case. That 
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the power in congress is paramount was con- 
ceded on the argument, as it was, also, in 
the fullest and broadest tei-ms, by the dis- 
tinguished judge (Chief Justice Savage), who 
delivered the opinions of the court in the 
two cases already referred to. 

Upon the whole, on the grounds and for 
the reasons assigned, I have ai-rived at the 
conclusion, that it is due to the rights and 
interests of the parties, as well as to the 
questions involved, to enjoin the proceedings 
in the erection of the bridge until the final 
hearing of the ease. 

I would further suggest, that although nei- 
ther of the parties has furnished me with a 
copy of an amendment to this charter, made 
by the legislature since the argument, and 
pending the consideration of the motion, it 
has come under my notice; and that, if the 
charter is to be regarded as a public act, 
I shall feel bound to consider it at the final 
hearing. This amendment reduces the width 
of the draw, if but one, from two hundred 
feet to one hundred and eighty feet, and if 
two draws, from one hundred and fifty feet 
to one hundred and ten feet each. It is true 
that certain officers named may, in their dis- 
cretion, direct these draws to be enlarged, 
but this qualification presents a contingency 
I cannot notice or attribute any weight to, in 
passing upon the question involved. It will 
be for the parties to consider, whether it will 
not be for the convenience of all concerned 
that, in the preparation for the final hearing, 
the amendment of the charter shall be taken 
as modifying the original act, so as to em- 
brace the whole case in one hearing. Much 
of the evidence now before me relates to a 
bridge with the draws as originally prescrib- 
ed, and, of course, would be entitled to di- 
minished weight when used to uphold the 
draws as altered in the amendment. 

Let an injunction issue according to the 
prayer of the bill. 

(NOTE. This cause was again before the 
court on final hearing on pleadings and proof. 
The judges being opposed in opinion (Case No. 
12,852). a division of opinion was certified to the 
supreme court, where the judges of that court 
were also equally divided. 1 Black (66 TJ. S.) 
582. This court then made decrees dismissing 
the bills. Case No. 2.983. From those decrees 
the plaintiffs appealed to the supreme court 
where tlie decrees of this court were affirmed. 2 
Wall. (69 U. S.) 403.] 
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SILLIMAN V. HUDSON RIVER BRIDGE 

CO. 

COLEMAN V. SAME. 

[4 Blatchf. 395.] i 

Circuit Court, N. D. New York. Oct., 1859. 

Bridges — Obstkuctioss to JTavigation —Com- 
merce AMONG THE STATES — COSFLIOTIXG IN- 

TEKESTs— State Legislation — Ikjcxction. 
1. The granting of injunctions by the courts 
of the United States, considered. Per Hall, J. 

1 [Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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2. Injunctions, in cases of public nuisance or 
purpresture, are only to be granted in order to 
prevent irreparable mischief, or to prevent or 
suppress continual, oppressive, or vexatious liti- 
gation. Per Hall, J. 

3. The right of the plaintiff, and the serious 
character of the injury, ought to be clearly es- 
tablished by a trial at law, or otherwise, before 
a court of the United States should grant an 
injunction to resti-ain the constmction of a 
bridge authorized by an act of the legislature 
of the state in which it is proposed to be erect- 
ed. Per Hall, J. 

4. The question, whether the bridge proposed 
to be constructed in this case, one over the 
Hudson river at Albany, would materially ob- 
struct navigation, discussed. Per Hall, J. 

5. In the present case, the extent of the 
threatened injury, and of the public benefit to 
be secured by the erection of a bridge, may be 
proper subjects of inquiry, and a remedy by in- 
junction should not be afforded unless the im- 
pending injury is irreparable, and the right of 
the plaintiff free from serious doubt. Per 
Hall, J. 

[Cited in Blanchard v. Western Union TeL 
Co., 60 N. Y. 514.] 

6. The mere grant of power by the constitu- 
tion to congress, to regulate commerce among 
the several states, is not, per se, and without any 
exercise of the power by congress, an absolute 
inlubition of all state legislation which may 
interfere with or affect the inter-state commerce 
of the United States. Per Hall, J. 

7. The states xetain the power to legislate in 
regard to turnpike roads, railroads, bridges, fer- 
ries, and the public health, and generally in re- 
gard to the internal commerce and police of the 
state. Per Hall, J. 

8. The construction of the bridge in this 
case, it being authorized by an act of the legis- 
lature of New York, cannot be restrained by 
this court, by injunction, unless the provisions 
of the act are repugnant to the constitution or 
laws of the United States, or, unless the bridge, 
if erected, would practically conflict with and 
abridge the rights to which the plaintiff is en- 
titled under the laws of the United States. 
Per Hall. J. 

[Cited in Miller v. New York. Case No. 9.585; 
Ormerod v. New York, W. S. & B. R- 
Co., 13 Fed. 372.] 

9. The extent of the plaintiff's rishts, as the 
holder of a eoastinsr license, granted under the 
act of February 18th. 1793 (1 Stat. 306, § 4), 
discussed. Per Hall, J. 

10. The cases of Gibbons v. Ogden, 9 Wheat. 
[22 U. S.] 1, Wilson v. Blackbird Creek Marsh 
Co., 2 Pet. [27 U. S.] 245, and Pennsylvania v. 
Wheeling & Belmont Bridge Co., 13 How, [o4 
U. S.] 518, and 18 How. [59 U. S.] 421, consid- 
ered. Per Hall, J. 

11. The power of deciding between the con- 
flicting interests of river navigation and of 
transportation across navigable rivers by per- 
manent structures, is a legislative and not a ju- 
dicial power. Per Hall, J. 

12. The legislature of a state may. in the ab- 
sence of any restraint by congressional legis- 
lation, authorize the erection of a bridge over its 
navigable waters. Pei Hall, J. 

13. Congress can prohibit the erection of the 
bridge in this case, or prescribe what facilities 
it shall afford for the navigation of the river; 
but, in the absence of congressional legislation, 
the law of the state must govern, and, unless 
the legislation of the state conflicts with that of 
congress, or with the constitution of the United 
States, this court has no authority to annul the 
legislation of the state by the restraining process 
of injunction. Per HaU, J. See the opinion of 



[22 Fed. Cas. page 121] 

Nelson, J., in Silliman t. Hudson River Bridge 
Co. [Case No. 12,851]. 
[Cited in Miller t. New York, Case No. 9,- 
585.] 

[These were bills in eauity by Robert D. 
Slilimaii and Frederick W. Coleman against 
the Hudson River Bridge Company.] 

These are the same cases reported [in Case 
No. 12,851], in "which a provisional injunction 
was there granted. They came up in Sep- 
tember, 1858, on final hearing, on pleadings 
and proofs. 

Reverdy Johnson and "William A. Beach, for 
plaintiffs, 

William H. Seward, Nicholas Hill, John H. 
Reynolds, and John V. h. Pruyn, for. defend- 
ants. 

[Before NELSON and HALL, District 
Judges.] 

NELSON, District Judge, delivered no writ- 
ten opinion, but was in favor of a decree for 
the plaintiffs, on the grounds set forth in Ms 
opinion, Silliman v. Hudson River Bridge Co. 
[Case No. 12,851], on granting the motion for 
a provisional injunction. 

HALL, District Judge. The plaintiff Silli- 
man is a resident of ^le city of Troy, and a 
citizen of the United States. He prosecutes 
his suit as part owner of seven barges, which, 
at the time of the filing of his bill, were, and, 
for several years prior thereto, had been, 
duly enrolled and licensed for the coasting 
ti-ade, under the acts of congress in such ease 
made and provided, and which were then 
actually employed in the navigation of the 
Hudson river and other navigable waters of 
the United States. 

The plaintiff Coleman is a resident of the 
state of Massachusetts, and a citizen of the 
United States. He prosecutes his suit as 
pai-t owner and master of the schooner Vint- 
age, a vessel enrolled and licensed for the 
coasting trade, under the laws of the United 
States, and which, prior to the commencement 
of his suit, had been regularly employed in 
ciirrylng on the coasting trade between Barn- 
stable in Massachusetts, and the ports of Al- 
bany and Troy, and between the last-men- 
tioned ports and other ports and places in 
various states of the Union. 

The defendants having indicated their pur- 
pose to consti'uct a bridge over the navigable 
waters of the Hudson river, at Albany, in 
pursuance of their act of incorporation, these 
biUs were filed by the respective plaintiffs 
therein; and they severally pray that the act 
of the legislature of New York, authorizing 
the construction of a bridge across the Hud- 
son river, may be decreed to be imconstitu- 
tional and Toid; that the defendants may be 
restrained from erecting the proposed bridge, 
and from erecting any bridge over the tide 
waters of the river, or below the city of Troy, 
by which any permanent structure shall be 
placed in the river or over the same, unless 
elevated above the ordinary height, at all 
stages of the water, of all masts and chim- 
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neys of the various craft navigating the river; 
and that the plaintiffs may be protected in 
the enjoyment of the free navigation of the 
river, and may have such other and fuiiher 
rehef as may seem meet and agreeable to 
equity. 

The plaintiffs severally rely upon their coast- 
ing licenses, as the foundation of their alleged 
rights, and they consequently claim that such 
rights are secTured to them by and under a 
law of the United States. They assume that 
the rights secured to them by such Ucenses are 
about to be violated by the defendants, and 
they, therefore, ask this court to interpose by 
injunction, to prevent the injmy which, it is 
insisted, this threatened violation will pro- 
duce. 

It is not denied, that, in a proper case, this 
court may interfere, by injunction, for the 
protection of rights secured to our citizens 
by the constitution and laws of the United 
States. The courts of the United States are 
expressly authorized by an act of <:ongress to 
issue this writ. It must, however, be issued 
or refused in accordance with the legislation 
of congress and the settled rules of practice 
of courts of equity in such cases. By the law 
of the United States, (Act Sept 24, 1789, 
§ 16; 1 Stat. 82,) it is provided, "that suits 
in equity shall not be sustained in either of 
the courts of the United States, in any case 
where plain, adequate and complete remedy 
may be had at law;" and, by the settled 
practice of courts of equity, injunctions in 
cases of public nuisance or purpresture, are 
only to be granted in order to prevent ir- 
reparable mischief, or to prevent or suppress 
continual, oppressive or vexatious litigation. 
The right of the plaintiff and the serious char- 
acter of the injury, ought to be clearly estab- 
lished by a trial at law, or otherwise, before 
a court of the United States should grant an 
injunction to restrain the constniction of a 
bridge authorized by an act of the legislature 
of the state in which it is proposed to be 
erected. The English court of chancery does 
not ordinarily issue a permanent injunction 
to restrain acts alleged to amount to a nui- 
sance, until a court of law has d.ecided that 
they constitute a nuisance. White t. Cohen, 
19 Eng. Law & Eq. 146, 149; Earl of Ripon 
V- Hobart, 1 Coop, t Eld. 333; Id., 3 Mylne 
& K. 169. And this is substantially the rule 
in our own courts. Mohawk Bridge Co. v. 
Utica & S. "R. Co., 6 Paige, 554; 2 Story, Eq, 
Jm:. §§ 924, 924a; Hart v. Mayor of Albany, 
3 Paige, 213. 

The act of congress, above refei'red to, 
which provides that suits in equity shah not 
be sustained in either of the com*ts of the 
United States, in any case where plain, ade- 
quate and complete remedy can be had at 
law, and the further provision (Act March 2, 
1793, § 5; 1 Stat 334, 335) that writs of in- 
junction shall not be granted in any case 
without reasonable previous notice to the ad- 
verse party or his attorney of the time and 
place of moving for the same, sufficiently in- 
dicate the spirit and policy of the legislation 
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of congress on the subject of suits in equity 
and of injunctions. To encourage eitlier, in 
preference to tlie ordinary common law rem- 
edies, lias not been tlie policy or purpose of 
the national legislature, and, therefore, ought 
not to be the policy or purpose of the courts 
of the United States. 

There may be cases in which, on the right 
of the plaintiff being established to the satis- 
faction of a court of eqiuity, no previous trial 
at law should be required. But I confess that 
I am not entirely satisfied that this would be 
a proper case for an injunction, even if it 
were clearly established that the plaintiffs 
might, in an action at law, recover any dam- 
ages sustained by them in consequence of 
injury or detention caused by the bridge au- 
thorized by the defendants' act of incorpora- 
tion. I shall state some of the considera- 
tions wliich have influenced my judgment up- 
on this branch of the case, before proceeding 
to consider the question of the plaintiffs' al- 
leged right under the constitution and laws 
of the United States; on which, as the main 
and most important question in these eases, 
rather than upon any minor question, I pre- 
fer to rest my decision. 

It is not asserted that the defendants, in 
the construction of the proposed bridge, are 
about to exceed or violate the provisions of 
their charter. "UTiether such a bridge as their 
charter assumes to authorize, would material- 
ly obstnict the navigation, was deemed an 
important question, and was argued at great 
length and with great zeal and ability. The 
question is not free from dtfiieulty, and the 
evidence bearing upon it is exceedingly con- 
flicting and contradictory. The defendants' 
act of incoi-poration requires the bridge tliei'e- 
by authorized to be constructed at an eleva- 
tion of at least twenty feet above common tide 
water, so as to allow under it the free pas- 
sage of canal boats and barges without masts, 
with draws, or a draw, of sufficient width to 
admit the free passage of the largest vessels 
navigating the Hudson, and in such manner 
as to cause no substantial impediment or ob- 
stiiiction to tlie free navigation of the rivei*. 
The defendants are also required to keep in 
I'eadiness one or more steam boats or steam 
tugs, suitable for towing vessels through the 
draw; to tow all sail vessels through said 
draw, whenever required so to do by the offi- 
cers of such sail vessels, on their regular ijas- 
.sage up and down the river, without charge; 
to afford all such other facilities as may, in 
the judgment of the canal board, be requisite 
in passing through the said draw without 
iiindrance or delay; and to remove bars and 
obstructions which may be formed in the 
river by reason of the bridge or the piers 
thereof. And these, with the other provisions 
made for the freedom and security of the 
navigation, it must be presumed are all that 
the legislature deemed necessary for tnat pur- 
pose. It is clear, from the provision of the 
charter allowing treble damages to any party 
aggrieved by any unnecessai*y delay or re- 



fusal to open the draw, and other provisions 
of the charter to which it is not necessary to 
refer in detail, that the legislature supposed it 
to be necessary, or at least expedient, to pro- 
vide a remedy to parties who should be in- 
jured by the defendants' neglect, or by their 
non-compliance with the terms of the act; 
and, upon these provisions, it has been ar- 
gued, with much earnestness and force, that 
the act of incoi-poration, notwithstanding the 
provision that the bridge shall be so con- 
structed as to cause no substantial impedi- 
ment or obstruction to the free navigation of 
the river, bears upon its face a substantial ad- 
mission that cases may occur in which ves- 
sels will be impeded, obstructed, or injured 
by reason of the erection of the bridge, or the 
negligence of the officers or agents of the de- 
fendants. Upon the question of the extent to 
which the bridge would obstruct navigation, 
many witnesses have been examined by the 
respective parties; on the one side, for the 
purpose of showing that tlie bridge proposed 
to be erected will be, and, on the other side, 
for the purpose of showing that it will not 
be, "a material obstruction to navigation." 
The meaning of these words, when used by 
counsel and judges in the discussion of cases 
of thi§ character, or by witnesses in their 
testimony, is not capable of any precise and 
definite determination. Different witnesses 
attach different meanings to them, and, if it 
be,, held that the obstruction complained of 
must be a material obstruction to navigation, 
in order to justify the interposition of this 
court, it will be nearly impossible to fix any 
definite and satisfactory meaning to these 
terms. Nor is it yet authoritatively and con- 
clusively settled, that the rights of the parties, 
in cases of this kind, do not depend upon the 
magnitude and comparative importance of the 
conflicting interests involved in each particu- 
lar case— upon the importance of the naviga- 
tion of the river as compared with the im- 
portance of the trade and travel to be accom- 
modated by the bridge. In a suit at law 
brought to recover damages occasioned by an 
unlawful obstruction to the exercise of eon- 
ceded rights of navigation conferred by a 
coasting license, it would probably be suffi- 
cient to show that the obstruction and dam- 
age were appreciable, however slight. This 
would entitle the plaintiff to recover his ac- 
tual damages, as his strict legal right. But, 
on an application for an injunction, whicli is 
ordinarily addressed to the sound judicial dis- 
cretion of the comt, I incline to the opinion, 
that, in a ease like this, the extent of the 
threatened injury, and of the public benefit 
to be secured by the erection of a bridge, may 
be proper subjects of inquiry, and that this 
extraordinary remedy by injunction should 
not be afforded unless the impending injuiy 
may well be denominated irreparable, and the 
I'ight of the claimant pi'operly regarded as 
free from serious doubt. 

Tlie evidence in this case justifies the con- 
clusion, that the proposed bridge, if built, will 
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■sometimes, ancl perhaps not very unfrequent- 
ly, produce slight delays, and, possibly, at 
iimes, no inconsiderable injury to boats and 
vessels navigating the river across the line of 
the bridge. But the act of incorporation 
■which authorizes the construction of the 
bridge, contains such provisions as the leg- 
islature thought necessary and expedient in 
order to protect the interests of commerce, 
and to prevent any material obstruction to 
3iavigation, as well as to secure full and per- 
fect remedies to all persons who should be 
injured by the wrongful acts of the defend- 
' ants. It is, therefore, not certain that any 
injury will ever accrue to these plaintiffs, 
•even if the defendants shall erect and main- 
tain the bridge provided for in their act of in- 
corporation; and there is nothing in the bills 
of complaint to show that the plaintiffs, in 
casethebridge should bebuiltand theyshould 
•continue, under renewed licenses, to employ 
tlieir vessels in the coasting trade, and should 
suffer injury, detention and damage in conse- 
<iuenee of the erection of the bridge, would 
not have a full and adequate remedy at law. 

A particular vessel like the Vintage might 
pass the bridge for years, without detention, 
■delay or injury; although it might possibly be 
delayed and injured upon the first attempt to 
pass. All is uncertain, yet the probabilities 
of loss may possibly be sufficient to author- 
ize the injunction, if the plaintifiGs' right is 
clear, as the- granting of the injunction, Jf 
the bridge cannot lawfully be erected and 
maintained, must be an advantage rather 
than an injury to the, defendants. I confess, 
however, that I entertain serious doubts upon 
the question of issuing the injunction, inde- 
pendent of the constitutional questions which 
were raised upon the argument But impor- 
tant constitutional questions have been press- 
ed upon our attention, questions which will 
ultimately demand the serious consideration 
of the court of dernier resoit, whatever may 
be the final determination of this court. 

I shall not attempt the discussion of the 
^question whether the constitutional provision 
that congress shall have power "to regulate 
commerce with foreign nations, and among 
the several states, and with the Indian tribes," 
is, per se, and without any exercise of the 
power by congress, an absolute inhibition of 
-all state legislation which may interfere with 
or affect the foreign and inter-state commerce 
•of the United States. I deem the discussion 
of that question imnecessary, because I con- 
sider it settled, by paramount authority, that 
the mere gi-ant of power cannot have this ef- 
fect; and because congress, by the passage o£ 
the act under which the plaintiffs have re- 
ceived licenses, and other laws, has actually 
^exercised the power to regulate commerce 
with foreign nations and among the states. 
I deem it abundantly established, by numer- 
•ous decisions of the supreme court of the 
United States, tliat the states have an un- 
•jdoubted right to pass many laws, which may 
-have, incidentally, not only a remote, but an 



immediate and very considerable influence up- 
on commerce among the states. In the lead- 
ing case of Gibbons v. Ogden [9 Wheat. (22 
U. S.) 1], it was very clearly intimated by Mr. 
Chief Justice Marshall, in delivering the opin- 
ion of the court, that such laws formed "a 
portion of that immense mass of legislation 
which embraces eveiything within the terri- 
tory of a state, not surrendered to the gen- 
eral government; all which can be most ad- 
vantageously exercised by the states them- 
selves. Inspection laws, quarantine laws, 
health laws, of every description, as well as 
laws for regulating the internal commerce of 
a state, and those which respect tm-npike 
roads, ferries, &c., are component parts of 
this mass." 

The power to regulate commerce is not 
the source from which the right of a state 
to pass such laws is derived. Even if it 
should be conceded that the mere constitu- 
tional grant of power to congress "to regu- 
late commerce," &c., necessarily, and at 
once, without the exercise of the power by 
that body, destroyed and annihilated all 
regulations of commerce previously existing 
under state authority, and forever inhibited 
the states from the making of any future 
regulations which affect only the insti'U- 
ments and opei-ations of commerce, and 
could flow from no other source of power 
than that to regulate commerce with for- 
eign nations and among the states, it is en- 
tirely clear that the states still retain the 
power to legislate in regard to turnpike 
roads, railroads, bridges, femes, and the 
public health, and generally in regard to the 
internal commerce and police of the state; 
and that all laws made in the fair and legit- 
imate exercise of this power, are beyond 
the control or power of the courts of the 
United States, unless they are repugnant to, 
or practically conflict with, some provision 
of the constitution of the United States, 
or of some law of congress passed in the 
exercise of the powers granted by the con- 
stitution of the Union, It is conceded, that, 
when there is such repugnancy or conflict, 
the laws of the United States, being of para- 
mount authority, must necessarily prevail 
over the legislation of the states. 

I shall, therefore, assume, that the legis- 
lature of New York has full power to pass 
an act authorizing the construction of a 
bride over the Hudson at Albany, and that 
no objection to the construction of such a 
bridge as the legislature of the state nas 
authorized, can be urged, in this court, as 
the basis of an injunction to restrain such 
construction, unless the provisions of the 
act authorizing such construction are re- 
pugnant to the constitution or laws of the 
United States; or unless the bridge, if erect- 
ed, would practically conflict with and 
abridge the rights to which the plaintiffs are 
entitled under the laws of the United States. 

It will hardly be urged, that there is anj'- 
thing in the defendants' act of incorporation 
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to render it unconstitutional or otlierwise 
objectionable, if the bridge authorized to be 
erected will in no manner obstruct the navi- 
gation of the river, and ■will not pi-actically 
interfere with the rights of commerce and 
navigation acquired under the constitution 
and laws of the United States. This is sub- 
stantially conceded by the plaintiffs, who 
allege that the bridge, when built, will be a 
material obstruction to navigation, and that 
any such obstruction is a violation of their 
rights under the laws of the United States. 

The plaintiffs' rights under those laws, 
rest solely upon their coasting licenses. The 
precise terms of these licenses are pr^crib- 
ed by the act of congress which authorizes 
their issue, and the language of the license, 
so far as it relates to the character and 
scope of the privileges thereby granted, is 
very brief. It is by this language, and the 
geneiul provisions of the act which au- 
thorizes the issue of these licenses, that we 
must determine the character and extent 
of the rights thereby conferred. 

The granting words in the license are: 
"License is hereby granted for the said" (in- 
serting here the description of the vessel) 
"called the" (inserting here the vessel's 
name) "to be employed in carrying on the 
coasting trade, for one year from the date 
hereof, and no longer." The privileges con- 
ferred by this license have not been other- 
wise defined or limited by act of congi-ess, 
nor has their precise character or extent 
been determined by any judicial decision 
which has fallen under my observation. 
The privilege expressly given, is simply to be 
employed in the coasting trade. It was 
held, in Gibbons v. Ogden [supiu] that the 
license gave to the licensed vessel a right 
to carry on the coasting trade from one state 
to the interior of another; and that a law 
of New York which assumed to make it un- 
lawful for a vessel having such license to 
cany on the coasting trade between that 
state and Xew Jersey, without license, from 
Livingston and Fulton, under the laws of 
New York, if such vessel were propelled in 
whole or in part by steam, was repugnant 
to the provisions of the laws of the United 
States authorizing such coasting license, and, 
consequently, as it respected such licensed 
vessel engaged in inter-state commerce, un- 
constitutional and void. In that case, the 
respondents claimed under a law which as- 
sumed to give to cei-tain parties and their 
grantees, the sole and exclusive right to 
navigate the waters of New York, in ves- 
sels propelled by steam— in other words to 
confer a monopoly of steam navigation; and 
it was very properly held that such law 
must yield to the pai-amount law of con- 
gi-ess, with which it was In direct and prac- 
tical conflict. In Gibbons v. Ogden there 
was no physical impediment interposed to 
the practical exercise of the right of trade 
and navigation conferred by the license 
issued under the autliority of the Unit- 



ed States, but the state had said, in direct 
terms, by its act of legislation, that the ves- 
sel of the appellant, which had the right to- 
carry on the coasting trade from state to 
state, under its license issued in pursuance 
of the act of congress, should not navigate 
the waters of New York by steam power, 
without the additional license required by 
the state law. The state of New Y^ork had 
thus assumed to make a regulation of com- 
merce—a regulation which affected only the 
instruments and operations of commerce— in- 
consistent with those made by the United 
States. In effect, the law of the United States 
declared that the vessel licensed might en- 
gage in and ean-y on the coasting trade be- 
tween New York and New Jersey, and the 
law of the state declared that she should 
not; and, of course, the law of the state 
was held to be void, when thus directly and 
practically opposed to the law of the United 
States. The case of Gibbons v. Ogden, did 
not, however, decide, that the legislature of 
a state could not authorize a fen-y or draw- 
bridge over a navigable river within its own 
territory and jurisdiction. On the contraiy. 
the language of Mr. Chief Justice Marshall, 
in delivering the opinion of the court, as al- 
ready referred to, vei-y clearly indicates that 
the states still have that power. And, I 
apprehend, no case in the supreme court of 
the United States can be found, sanctioning 
t^e claim of the plaintiffs in this suit 

But waiving, for the present, any exam- 
ination of authorities, let us look for one 
moment to the act of congress which defines 
the character of the vessels which may be- 
come entitled to a coasting license. Bj' ref- 
erence to its provisions it will appear, that 
all vessels of twenty tons burthen and up- 
wards, owned, &c., may be enrolled and li- 
censed for the coasting trade, and that ves- 
sels of five tons and upwards and under 
twenty tons burthen, may be licensed for 
that trade without being enrolled. Act Feb. 
18, 1793; 1 Stat. 305. The form of the li- 
cense is substantially the same in each case, 
and there is nothing in the language or the 
policy of the act, to justify the conclusion 
that the vessel of six tons does not obtain 
the same privileges, in respect to trade and 
navigation, as one of a thousand tons. The 
act applies with as much force to watei-s 
where only the smaller craft can n.avigate, 
as to the deeper and broader and more im- 
portant watercourses navigated by the oth- 
er; and, if the states can close, or authorize 
physical obstructions or impediments to, the 
free navigation of the one, may they not, 
with equal right, do the same in respect to 
the other? If it be otherwise, who is to de- 
termine, in the absence of congressional leg- 
islation, how large the vessel must be, to 
bring it within the protection of its license, 
and to give it the power to oveiTide state 
legislation. In my judgment, there can be 
no difference, in this respect, in the privi- 
leges conferred by these licenses, whether 
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the vessels Tie large or small; nor do I find 
Anything in the license, or in the act which 
authorizes its issue, to justify the conclu- 
sion, that congress, by the act referred to, 
intended to take away the right of the states 
to bridge their own rivers, whenever they 
thought proper to do so, in the exercise of 
their acknowledged powers of internal or do- 
mestic " legislation. The very small size of 
the smallest vessels authorized to be licens- 
ed, the great number of vessels entitled to 
such licenses, and the great number and in- 
calculable extent of the streams navigable 
by such craft, which would be withdrawn 
from state legislation by such a construction 
of the act, appear to me to furnish satisfac- 
tory evidence, that congress did not intend, 
"by that act, (in which there is certainly no 
direct expression of such intention,) to give 
to the licenses issued in pursuance thereof, 
iiny such sweepingly destnactive efEect, or to 
endow them with the capacity to produce, 
by their legitimate use, any such momentous 
■consequences. Very many of our large cit- 
ies are built, like Chicago and Cleveland, 
upon both sides of streams navigated by nu- 
merous vessels of larger or smaller dimen- 
sions. Bridges across these streams are of 
the first importance, not to say necessity, to 
the convenience and prosperity of the inhab- 
itants of such cities, and even to the pros- 
perity of the commerce between the states, 
and such bridges obstruct the navigation of 
the river across which they are thrown, 
much less than it would be obstructed by the 
ferries necessai-y to supply their place. If 
these streams cannot be even momentarily 
obstructed by a dra.wbridge, if every vessel 
having a coasting license has a right to run 
against and destroy such bridge, and if ev- 
ery owner of a vessel of six or more tons 
"burthen, having such coasting license, has 
a right to come into the courts of the Unit- 
•ed States, and obtain an injunction to pre- 
vent the construction or use of such a bridge, 
or to obtain a decree that it shall be abated 
as a nuisance, those licenses will have a po- 
tency for evil, of which, for more than half 
a century after the passage of the act au- 
thorizing their issue, no one had the least 
suspicion; and consequences of vast mo- 
ment, never contemplated by congress at 
the time of its passage, would flow trom the 
act authorizing the issuing of such licenses. 
But the case is not without authority on 
this point. The case of Wilson v. Black Bird 
<:;reek JIarsh Co., 2 Pet. [27 TJ. S.] 245, which 
was decided in 1829, after the decision in 
<5ibbons v. Ogden, is, I think, quite decisive 
of this question. The legislature of Dela- 
ware had authorized the consti-uction of a 
-dam across a navigable creek passing 
through a deep level marsh, adjoining the 
Delaware river, up which creek the tide 
flowed some distance; and the defendants, 
"being the ownei-s of a sloop of more than 95 
tons burthen, regularly enrolled and licensed 
for the coasting trade according to the laws 



of the United States, broke and injured the 
dam erected under state authority, and were 
then sued for trespass and damage. Mr. 
Chief Justice Marshall, as in Gibbons v. Og- 
den, delivered the opinion of the court. He 
deelai'ed, that the dam authorized by the act 
of the legislature of Delaware stopped a 
navigable creek, and must be supposed to 
abridge the rights of those who had been 
accustomed to use it; but that such abridg- 
ment, unless it was in conflict with the con- 
stitution or a law of the United States, was 
an affair between the government of Dela- 
ware and its citizens, of which the supreme 
court of the United States would take no 
cognizance. He also declared, that congress 
had passed no act, in execution of the pow- 
er to regulate commerce, the object of which 
was to control state legislation over those 
small navigable creeks into which the tide 
flows; that the power to regulate commerce 
had not been so exercised as to affect the 
question; and that the act authorizing the 
dam before referred to was not repugnant 
to the power to regulate commerce in its 
dormant State, or in conflict with any law 
passed on the subject. See U. S. v. New 
Bedford Bridge [Case No. 15,867]; Withere 
V. Buckley, 20 How. [61 U. S.] 84; Smith v. 
Maryland, IS How. [59 U. S.] 71; Cooley v. 
Board of Port Wardens, 12 How. [53 U. S.] 
299; and Passaic Bridge Cases, 3 Wall. [70 
U. S.] 782, before Mr. Justice Grier. 

The case of Pennsylvania v. Wheeling & 
Belmont Bridge Co., 13 How. [54 U. S.] 51S, 
and IS How. [59 U. S.]~421, remains to be 
considered. It was, probably, in conse- 
quence of the supposed ruling in that case, 
as explained and acted upon by Mr, Justice 
Grier in Devoe v. Penrose Feny Bridge Co. 
[Case No. 3,845], that the counsel for the 
defendants, on the argument of the motion 
for a preliminary injunction in this case, 
made "no question as to the title, or, in other 
words, the legal right of the plaintiffs to a 
free and unobstructed navigation of the 
Hudson river," which, as was then under- 
stood by the presiding judge of this court, 
before whom such motion was made, "was 
not denied on the argument." See Mr. Jus- 
tice Nelson's opinion, Silliman v. Hudson 
Kiver Bridge Co. [Id. 12,851]. No such conces- 
sion of the plaintiffs' right was made upon 
the final hearing; and, since the argument 
on the motion for the preliminary injunction, 
Mr. Justice Grier, in the Passaic Bridge 
Cases, has deliberately repudiated the inter- 
pretation of the Wheeling Bridge Case, on 
which he acted in Devoe v. Penrose Ferry 
Bridge Co. [supra]. 

The right claimed by the plaintiffs being 
denied, and the defendants' counsel having 
insisted that the Wheeling Bridge Case has 
no application to the case here presented, 
we have been called upon to examine that 
case, and to determine whether the decision 
made in it must control the case now before 
us. Although the chief justice and Mr. Jus- 
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tiee Daniel dissented from the opinion of the 
court in the "Wheeling Bridge Case, I hare 
no inclination to resist it, because the deci- 
sion was pronounced by a divided court. If 
I could satisfy myself that it was decisive 
of this case, I should unhesitatingly and 
cheerfully follow that decision. It would 
then be enough for me to say, "Ita lex scrip ta 
est," and to assent to a decree for the plain- 
tiffs. I cannot now do so, for, after a cai*e- 
f ui and delibei*ate examination of the Wheel- 
ing Bridge Case, I am unable to perceive 
that it is necessarily decisive of the ques- 
tions involved in the present controversy. 

In that case, the plaintiff claimed no right 
under a coasting license, and, of course, the 
effect of such a license and of the law of the 
United States under which such licenses are 
granted, was not then a subject for judicial 
determination. The obstmction complained 
of, was a bridge across the Ohio at Wheel- 
ing, which, (though afterwards assented to 
and declared to be of lawful height and in 
conformity with the intent and meaning of 
its charter,) was not, when erected, of the 
character and height required by the act in- 
corporating the bridge company, and was, 
therefore, at that time, unauthorized by con- 
gressional or state legislation. It was, how- 
ever, subsequently sanctioned by the legisla- 
ture of Virginia, and the power of the state 
legislature to authorize the bridge was, there- 
fore, considered by the court. Mr. Justice 
McLean, in delivering the opinion of a ma- 
jority of the court, (13 How. [54 U. S.] 557,) 
enters upon the discussion of the plaintiff's 
right to the free and unobsti'ucted navigation 
of the Ohio river, by stating (page 561) that, 
"on the 18th of December, 1789, an act was 
passed by Virginia, consenting to the erec- 
tion of the state of Kentucky out of its terri- 
tory, on certain conditions, among which are 
the following: 'that the use and navigation 
of the river Ohio, so far as the territory of 
the proposed state, or the territory that shall 
remain within the limits of this common- 
wealth, lies thereon, shall be free and com- 
mon to the citizens of the United States.' 
Rev. Code Va. 1819, p. 19. To this act the 
assent of congress was given. 1 Stat 189." 
Afterwards, in answer to the objection that 
there was "no act of congress prohibiting ob- 
structions in the Ohio river, and that, until 
there shall be such a regulation, a state, in 
the construction of bridges, has a right to ex- 
ercise its own discretion on the subject," he 
says (page 565): "Congress have not de- 
clared, in terms, that a state, by the construc- 
tion of bridges or otherwise, shall not ob- 
struct the navigation of the Ohio, but they 
have regulated navigation upon it, as before 
remarked, by licensing vessels, establishing 
ports of entry, imposing duties upon masters 
and other officers of boats, and inflicting se- 
vere penalties for neglect of those duties, by 
which damage .to life or property has result- 
ed. And they have expressly sanctioned the 
compact made by Virginia with Kentucky at 



the time of its admission into the Union, 'that 
the use and navigation of the river Ohio, so far 
as the territory of the proposed state, or the 
territoiy that shall remain within the limits 
of this commonwealth, lies thereon, shall be 
free and common to the citizens of the Unit- 
ed States.' Now, an obstructed navigation 
cannot be said to be free. * * * Tl^is com- 
pact, by sanction of congress, has become a 
law of the Union. What further legislation 
can be desired for judicial action? In the 
case of Green v. Biddle, 8 Wheat. [21 U. S.] 
1, this court held a law of the state of Ken- 
tucky, which was in violation of the compact 
between Virginia and Kentucky, was void; 
and they say this court has authority to de- 
clare a state law unconstitutional, upon the 
ground of its impairing the obligation of a 
compact between different states of the 
Union. * * * No state law can hinder or 
obstruct the free use of a license granted 
under an act of congress. Nor can any state 
violate the compact, sanctioned as it has been, 
by obstructing the navigation of the rivei'. 
More than this is not necessary to give a civil 
remedy for an injury done by an obstruc- 
tion." In view of this language, and of the 
fact that Pennsylvania claimed under no li- 
cense, and had no intei-est in vessels navigat- 
ing under licenses granted by the authority 
of the United States, but prosecuted her suit 
on the ground that the state, as owner of 
lines of canals and railways, had a deep in- 
terest in keeping the navigation of the Ohio 
open, and free, and unobstructed, according 
to the terms of the compact sanctioned by 
congress, I think it proper to assume, (espe- 
cially as the court did not profess to repudiate 
the doctrines in regard to domestic or state leg- 
islation put forth by Mr. Chief Justice Mar- 
shall in Gibbons v. Ogden, or to overrule the 
case of Wilson v. Black Bird Creek JIarsh Co. 
[supi"a]), that it was upon the ground of this 
compact and its congressional sanction, that 
the decision of the Wheeling Bridge Case was 
made; and that the reference to the other 
legislation of congress, in respect to the nav- 
igation of that river, was not to sliow the di- 
rect and immediate ground upon which that 
case proceeded, but was rather intended to 
show, that congress had continued to act up- 
on the assumption, that such compact was 
binding upon the states, and that the rights 
thereby secured "to the citizens of the Unit- 
ed States" were insisted upon by congress, 
and had been in some sense made the subject 
of congressional regulation. I admit that 
there is much in the opinion of Mr, .Tusticc 
McLean to favor the conclusions which the 
counsel for the plaintiffs seek to dniw from 
the decision in that case, but it is well known 
that the opinions of that learned judge in re- 
gard to the power to regulate commerce, are 
not always in consonance with tliose of a ma- 
jority of the court; and, to adopt the conclu- 
sions in respect to the Wheeling Bridge Case 
urged upon us by the counsel for the plain- 
tiffs, would require us to act upon principles 



[22 Fed. Cas. page 127] 



(Case No. 12,S52j SILLIMAN 



of constitutional law which -would subvert the 
just and proper authority of the state govern- 
ments, and which I shall not willingly adopt 
until they have the unequivocal and unmis- 
takable sanction of the supreme court of the 
United States. 

In the examinaticn of these cases, the ques- 
tion has natiu-ally occurred, whether the very 
gi*eat change in the relative importance of 
natural and artificial channels of commerce 
and communication, caused by the progress 
of civilization and the arts, has changed or at 
all affected the rights of navigation which 
were established when commerce between 
different states, and between different por- 
tions of the same state, was, from necessity, 
almost entirely carried on by means of ships 
and vessels which traversed the natui-ally 
navigable waters of the country. Not only 
the coui-se of ti-ade and commerce, the in- 
terests of ti'avel and traffic, but also the best 
interest of all classes, then required that a 
free and unobstructed use and navigation of 
the navigable watercourses of the country 
should be maintained. But the introduction 
of canals and raHroads has so changed the 
lines and modes of transportation and the 
course and character of trade, that the com- 
merce which passes up and down a river is, 
in many cases, quite unimportant and scarce- 
ly worthy of a moment's consideration, in 
comparison with the trade and commerce and 
travel which cross it, on the lines of canal 
and railroad ti'ansportation running nearly at 
right angles with its coui-se. In such cases, 
a wise and just policy would seem to require, 
that the unimportant and tiivial interest of 
river navigation should be required to submit 
to such slight abridgment of its ancient rights 
as may be reasonably required for the proper 
development of the superior advantages of the 
more modem, more useful, and more im- 
portant modes of tiunsportation by railroad 
or canal. In other cases, the known impor- 
tance of the two conflicting interests may be 
nearly equal, or their relative importance, 
present and prospective, quite ungertain; and 
it would, therefore, seem to be necessary that 
some department of government should have 
the power to decide between these conflict- 
ing interests, to give preference to the one or 
the other, or to provide for the simultaneous 
exercise of rights which the public interest 
might require to be accorded to each. I do 
not doubt that such a power exists, but, in 
my judgment, it is a legislative and not a 
judicial power. The courts cannot make or 
change the law applicable to either of these 
cases. They can only administer the exist- 
ing law, and they must leave to the legisla- 
ture the duty of modifying it, as the changes 
in the condition and course of the business of 
the country and the ever varying interests of 
trade, commerce and navigation may require. 
And this naturally brings us to the considera- 
tion of the question of the authoritj', exclu- 
sive or concurrent, paiumount or subordinate, 
absolute or relative, which can properly be 



exercised over this subject by the state and 
national legislatures, and how these powei"s 
may be harmoniously exercised, the national 
and state governments being respectively con- 
fined to their appropriate spheres of action. 

I cannot doubt that' the legislature of a 
state may, in the absence of any resti-aiut by 
congressional legislation, authorize the erec- 
tion of a bridge over its navigable waters; 
and, as the Hudson at Albany, and as far 
above as tide water extends, is extensively 
used in eari-ying on foreign and inter-state 
commerce, I do not doubt that- congress has, 
and, whenever the public interests shall re- 
quire it, may properly exercise, the power to 
prohibit the erection of any bridge across the • 
river at Albany, or to prescribe what draws 
and other facilities for passing shall be re- 
quired, in case it chooses to prohibit the erec- 
tion of any bridge which shall not give to the 
interests of navigation such privileges and 
facilities in passing it as may be prescribed 
by congress. When congress has legislated, 
this court can act upon such legislation; but, 
in the absence of congressional legislation, 
the law of the state must furnish the inile 
for our decisions, precisely as though we were 
sitting in a state court. 

The state legislature, until the national leg- 
islature shall, either directly or indirectly, 
otherwise determine or provide, may author- 
ize a bridge upon such terms and of such 
mode of construction as it may deem just 
and expedient; and I can discover no solid 
ground xipon which a court of the United 
States can proceed to overturn such state leg- 
islation. The courts of the United States 
can exercise no authority in such cases, until 
it has been given by congress, by the passage 
of an act within its constitutional powei-s, 
and which necessarily restrains, or practical- 
ly conflicts with, the legislation of the state. 

In most cases of this kind, the action of 
congress must necessarily be restrictive or 
prohibitory; or in the nature of a regulation 
declaring the terms upon whieh^ only, a 
bridge may be built This results from the 
character of the question, and the nature of 
the powers over the subject, which are pos- 
sessed by the national and state legislatures 
respectively. Congress has power to regulate 
commerce with foreign nations and among 
the states, and has, therefore, the power to 
say that the navigation of the Hudson, which 
is essential to the prosperity of that com- 
merce, shall not be obstnicted by a bridge; 
but it has no power to construct, or to authorize 
individuals to construct, a bridge across the 
Hudson at Albany, unless such bridge is re- 
quired for some purpose national in its char- 
acter, so as to bring the ease within the dele- 
gated powers of the national legislature. The 
power to authorize a bridge, in the absence 
of congressional restraint, is, therefore, with 
the state, and is to be exercised by the state 
legislature, which can most properly and ju- 
diciously exercise the power of abridging the 
common law right of navigation, and of de- 
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termining' what measures shall be adopted by 
the proprietors of a bridge, in order to secure, 
as far as practicable, a substantial enjoy- 
ment of the rights of navigation, and at the 
same time give to the public the substantial 
and beneficial enjoyment of the advantages to 
be attained by the construction of the bridge. 
These rights are not so far incompatible, that 
they may not, under proper arrangements, be 
simultaneously exercised, without any very 
material abridgment of either; and, to de- 
vise and provide such arrangements, is the 
appropriate business of the legislature, while 
it is not within the legitimate province of the 
judicial department of the state or of the na- 
tional government. 

If the state legislature assume to authorize 
what congress, in the legitimate exercise of 
its delegated powers, has prohibited, the 
<;ourts of the United States may declare the 
state legislation which contravenes that of 
the nation to be void, and that the proper au- 
thority of the United States shall be upheld; 
but, until the legislation of the state con- 
flicts with that of congress, or with the con- 
stitution of the United States, this court has 
no authority to annul the legislation of the 
state, by the restraining process of injunction. 

The bills of complaint in these causes 
should be dismissed, with costs. 

The judges being thus opposed in opinion, a 
division of opinion was certiiied to the supreme 
court, in October, 1859. The points so certified 
are set forth in the report of the case in that 
court, in 1 Black [66 U. S.] 582. On those 
points the judges of that court were equally 
divided. This court then made decrees dismiss- 
ing the biUs. [Case No. 2,983.] From those 
deci'ees the plaintiffs appealed to the supreme 
court, and, on the hearing of those appeals, the 
judges of that court being equally divided [Al- 
bany Bridge Case] 2 Wall. [69 U. S.] 403, the 
decrees of this court were affirmed. 
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Case Wo. 12,853. 

SILIilMAN V. TROY & W. T. BRIDGE 00. 

et al. 

[11 Blatchf . 274.] i 

Circuit Court, N. D. New York. Aug. 16, 1873. 

BuiDGEs — Obstruction to ISTavigation — Com- 
merce AMOMG THE STATES. 

1. An injunction being asked, to restrain the 
building of a bridge across the Hudson river, 
between the city of Troy and the village of 
West Troy, on the ground that the bridge 
would essentially obstruct the navigation of the 
river, and would interfere with the use by the 
plaintiff of vessels owned by him, enrolled and 
licensed for the coasting trade by the United 
States, the court held, as matter of fact, on the 
evidence, that the erection of the bridge, as 
nroposed. with piers, would not create shoals or 
bars, and that, with two draws, each 111 feet 
wide in its opening, and with an elevation of 32 
feet above ordinary tide-water, the bridge 

1 [Reported by Hon. Samuel Blatcliford, Dis- 
trict Judge, and here reprinted by permission.] 



would not materially obstruct the navigation 
of the river, and that the injunction must be re- 
fused. 
[Cited in Miller v. New York, Case No. 9,- 

585; Ormerod v. New York, ^Y. S. & B. ' 

R. Co.. 13 Fed. 372.] 

2. The cases reviewed, on the subject of when 
a bridge over a navigable stream will be regard- 
ed as an interference with commerce among tlie 
states. 

[This was a bill in equity by Charles A. 
Silliman against the Troy and West Troy 
Bridge Company and othei's.] 

ilotion for a preliminarj' injunction, to re- 
strain the defendants from proceeding in 
building a bridge across the Hudson rivei*, 
between the city of Troy and the village of 
"West Troy, and was founded upon the plead- 
ings and affidavits. 

William A. Beach and Robert H. McClel- 
lan, for plaintifE. 

Roscoe Conkling and Esek Cowen, for de- 
fendants. 

HUNT, Circuit Justice. The bill of com- 
plaint in this case was filed in October, 1872. 
It alleges the passage of an act by the legis- 
lature of the state of New York, in April, 
1872, authorizing the construction by the de- 
fendants of a bridge across the Hudson river, 
from the foot of Congress street, in the city 
of Troy, of not less than thirty feet eleva- 
tion above ordinary tide-water, with a draw 
of sufficient width to allow of two openings 
therein, of not less than one hundred feet in 
width, and sets forth the whole of the act 
on the subject. It alleges, that the plaintiff 
is a citizen of the state of New Jereey, and 
is part owner of the barge St, Nicholas, and 
of the canal-boat Amelia Curtis; that the 
barge and the canal-boat are duly enrolled as 
United States vessels, and licensed to caiTy 
on the coasting trade, and are engaged in 
that trade; that Troy is a port of delivery; 
that the tide ebbs and flows in the Hudson 
river above Congress street, and in front o£ 
the whole city of Troy; that the bridge com- 
pany have .contracted with the other defend- 
ants to build the bridge; and that they in- 
tend to erect the same, and are proceeding 
in the construction thereof. The bill de- 
scribes the character of the river, its chan- 
nels and commerce, and the vessels engaged 
in it, the city of Troy and its surroundings, 
and charges that the proposed bridge will 
essentially obstruct the navigation of the 
river, and will materially hinder the com- 
plainant and others from using it as they 
have been accustomed to do, will interfere 
with the use of the licenses to the plaintifC, 
will hinder the subjects of foreign countries 
in the exercise of their rights of navigation, 
and will interrupt trade, commerce, and nav- 
igation, to the common nuisance and irrepa- 
rable injury of the complainant and other citi- 
zens of the United States. The bill further 
alleges, that bars and shoals will necessarily 
be formed by the piei-s of the bridge, that 
the United States own extensive and costly 
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■works on the Hudson, opposite lEiroy.and nave 
■expended large sums in improving tlie nav- 
igation of tlie river, and tliat there is no pub- 
lie necessity for the bridge, concluding with 
a prayer liiat the act authorizing the con- 
struction of .the bridge may be declared un- 
constitutional and void, and that the defend- 
ants may he resti-ained from erecting the 
same, unless placed at a height sufficient, at 
all stages of the water, to permit the passage 
of vessels with their masts and chimneys 
standing, and that a preliminary injunction 
may issue. 

The answer was verified on the 30th of 
December, 1S72, and served at about the 
same time. It is not necessary here to detail 
its contents. Affidavits in support of, and in 
opposition to, the motion are also read. 

The parties differ in their views of the law 
a.ppUcable to this subject. They differ large- 
ly as to the effect tliat it is supposed will 
be produced by the erection of the bridge. 
As to the facts as they exist at this time 
there is no great difference between the par- 
ties. They are substantially as follows: At 
the point in question the Hudson river is 672 
feet in width, and the tide rises and falls 
about two feet The bridge is to be built 
upon three piers, all of which cover the 
space of forty-two feet in width, leaving a 
clear space of 630 feet. The pivot or draw- 
pier in the middle of the river is twenty- 
eight feet in width, and is built in foi-m of 
the letter V, with the pointed end up the 
stream. On each side of this pier there is 
to he a draw, and an opening 111 feet wide, 
and the elevation of the entire bridge is 
to be 32 feet above ordinary tide-water. Con- 
siderable progress has been made in the 
construction of the bridge, and there has 
been expended in such construction, and in 
procuring materials intended for such con- 
struction, the sum of $150,000. At a dis- 
tance of about one-half mile above the pro- 
posed, bridge is the bridge of the Rensselaer 
& Saratoga Railroad Company, on the same 
river, which is also used as a highway bridge. 
A short distance further up the sti-eam is 
the state dam, extending entirely across the 
river and entirely closing the same to boats 
and vessels except by the use of a lift-lock 
at the easterly end thereof. Six miles be- 
low, at the city of Albany, are two other 
bridges across the same stream, used exclu- 
sively for railroad purposes, the one having 
been in use for eight years and the other for 
two years. One of these bridges has its 
two draws of the width of 117 feet each, 
and the other of 111 feet each, and said 
bridges have an elevation of 30 feet only 
above ordinary tide-water. The usual land- 
ing place for the passenger steamers between 
Troy and New York is about nine hundred 
feet above the proposed bridge. One en- 
ti'ance into the river from the Brie canal is 
700 feet above the bridge, and there is an- 
other entrance some distance below it. 
Troy is a flourishing city of 50,000 inhab- 
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itants, connected in commerce and social in- 
tercourse with the city of Cohoes, and the 
villages of West Troy and Lansingburgh 
and Waterford, and has a commerce upon 
the river above and below the bridge, by 
means of steamers, barges, canal-boats and 
sail vessels. I do not deem it necessary to 
be more precise as to the extent of this com- 
merce. If this commerce is illegally exclud- 
ed from the river, or is materially and ille- 
gally interfered with, there is enough of it, 
in any view of the case, to sustain this ac- 
tion and this motion. If this injury is not 
sustained, or is not occasioned in a manner 
forbidden by law, it cannot, of course, be im- 
portant whether it is large or small. 

The plaintiff is a part owner of a barge and 
a part owner of a canal-boat, both of which 
are registered and, under licenses from the 
United States authorities, are engaged in the 
navigation and commerce of this river be- 
tween Troy and points upon the river farther 
down the stream. 

The matters of fact above stated are undis- 
puted. The points of fact in dispute are these: 
(1) Whether, above or at the intended bridge, 
the ciu:rent of the river runs westerly from 
the Troy bank towards the other shore, thus 
striking the middle pier upon its broader side, 
instead of meeting the sharp point of the 
pier, as intended, and as is alleged to be the 
fact by the bridge company; and (2) whether 
bars and shoals will be formed above and be- 
low the piers of the bridge, by the existence 
of such piers, whereby the navigation of the 
Oliver win. be essentially impaired. This is a 
matter of- science or of speculation as to a 
future occurrence, rather than a dispute as to 
the existence of a present fact. 

On the first point, viz., of the course of the 
current at a point above the bridge, Luther 
Eddy, Daniel Hartnett, Lewis D. Deming, 
Francis Teson and H. Swartwout testify, in 
substance, that the current runs diagonally 
across the river from the eastern to the west- 
ern shore, and give their opinion that the nec- 
essary effect of this current against the pier 
wiU be to form shoals and bars. They differ, 
however, upon the point as to where the cm:- 
rent commences to change its course. Hart- 
nett says, that the change commences below 
the new bridge, while the most of the others 
state that the change commences at the 
bridge. I can not but think that the effect 
of the change of current at a point at or 
above the bridge must be different from that 
occurring at a point below the bridge. In the 
latter case, the running water would be car- 
ried clear of the piers, and the liability to 
create shoals or bars would not exist, or 
would be less than where the water should 
come directly against the piers. The effect 
of the plaintiff's affidavits is weakened by this 
diversity. The statement is also directly de- 
nied by the affidavits of Mr. Fuller, an en- 
gineer; Mr. Robinson, who is engaged in the 
transportation business; Mr. Mosher, who is 
in the same business; Mr. Vandecar, a pilot 
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and captain; and Mr. Burdett, who was en- j 
gaged for many years, tinder the direction of 
the legislature, in improving the navigation 
of the Hudson river near Albany and Troy. 
Each of these persons testifies that the di- 
vergence of the current at or above the bridge 
is very slight, and that it mns almost directly 
pai-allel to the Troy doclis. Upon this evi- 
dence, I must hold that there is but a slight 
divergence of the current at or above the 
bridge from its general direction, and that 
the centre pier would meet the cm-rent almost 
directly upon its pointed end. 

2. Many affidavits are introduced upon each 
side of the question, whether the building of 
this bridge as described, will create shoals 
or bars in the river, above or below the bridge. 
On the part of the plaintiff, Luther D. Eddy, 
who has been a civil engineer for forty years, 
is of the opinion that the piers of the bridge 
"would tend to the formation of shoals, not 
only immediately below the piers, but for a 
veiy considerable distance, and even for miles, 
below them." He is also of the opinion that 
a shoal will be formed above the middle pier, 
which will extend to and connect with an ex- 
isting shoal on Centre Island, a short distance 
above the bridge, and that a shoal will also 
be formed southerly and westerly of the pier, 
which will tend to fill up the channel in front 
of, and will seriously injm-e, the docks at 
West Troy. 

Daniel Hartnett, who inms a ferry across 
the river, iestifies, that he has for many years 
been well acquainted with the river, and is of 
the opinion that a shoal will be formed above 
the pier, which will be liable to connect with 
the shoal at Centre Island, and thus prevent 
the crossing of boats above the bridge. 

Pi-ancis Teson, who is a pilot and master of 
a passenger steamer on the river, testifies that 
he is well acquainted with the river and its 
navigation, its tides and currents, and that, in 
his opinion, the building of the pier will de- 
stroy steamboat navigation above it, and that 
a shoal will be formed which will connect 
with the Centre Island shoal. He is also of 
the opinion that the "shoal which will neces- 
sarily be formed below the pier, will tend, by 
causing eddies and back-water, to fill up the 
river with deposits," and that shoals will be 
formed for a considerable distance below the 
bridge. 

ilr. Doming, a pilot and master of a passen- 
ger steamer, expresses the same opinion and 
in similar language. He also states, that, in 
the summer of 1871, his steamer grounded 
under the draw of the upper bridge at Al- 
bany, and where the water, before the erec- 
tion of the bridge, had been of abundant 
depth; and that a shoal of ^, seven feet in 
thickness was formed in about six hours. 

Mr. Shook, another pilot and master, ex- 
presses the same opinion. He further says, 
that he has obsei-ved the formation of shoals 
in the river at high water, at low water, and 
at ordinary Avater, and remembers the ground- 
ing of the steamer spoken of by the last wit- 
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ness, in 1871, in seven one-half feet of water, 
and the formation of a shoal about her, of 
seven feet in thickness in a few hours. 

Mr. Swaitwout, employed for some years as 
a pilot and navigator on the river, also ex- 
presses the like opinion as to the formation of 
shoals by the intended bridge. 

These are the opinions of practical men, 
and, so far as opinions are to be weighed, 
must be duly considered. It will be obsen'ed, 
that but a single fact is stated in any of these 
affidavits, viz.: the occm-rence, and the effect, 
of the grounding of Captain Deming's steam- 
er, in 1871, under the draw of the upper 
bridge at Albany, where he says there was 
previously a sufficient depth of water. This 
apparently striking fact loses its significance 
when we reflect that, although Captain Dom- 
ing had carried his vessel through this draw 
twice every day, in the navigating season, for 
many years before the occurrence, and for 
two years afterwards, the grounding never 
occurred on any other occasion. It seems 
clear, that the grounding was from a cause 
temporary and exceptional, and not from the 
existence of the piers. They have been in the 
same place for eight years past, and, if the 
bar was caused by their existence, it would 
have been of frequent occuiTence, if not per- 
manent in its character. Yet, of all the ves- 
sels passing this draw, including that of Cap- 
tain Doming, none other is shown to have 
met with the difficulty, and it never happen- 
ed to Captain Doming except on this single 
occasion. The affidavit of Levi Smith con- 
tains an explanation of the occurrence, which 
may sufficiently account for the existence of a 
temporary bar. Captain Doming and Captain 
Shook testify, that, in a few hom-s after the 
grounding of the vessel of the former, a large 
shoal formed about her, of the thickness of 
several feet. There is no statement of wheth- 
er the vessel laid across the channel, or what 
extent of surface she presented to the current. 
I can well conceive, that a vessel lying across 
this draw would present an obstruction which 
would cause the formation of shoals and bar.s 
to an extent that would soon fill up the chan- 
nel. I can also readily behove, that the sink- 
ing of a large steamer of 40 or 50 feet in 
width, in a channel of one hundred and eleven 
feet wide, whatever her position, would be tlu-- 
cause of shoals and bars in the channel above 
and below the vessel. But, these facts and 
these concessions have but little influence on 
the case as it is actually presented, where 
there is a free current of one hundred and 
eleven feet in width on each side of a pointed 
pier. 

In opposition to the opinions presented in 
the moving affidavits, are numerous opinions 
of witnesses presented in the opposing affida- 
vits. William J. McAlpine testifles, that he 
has been a civil engineer for forty-six yeai-s, 
engaged in constructing railroads, canals, and 
harbor and river improvements, has been 
chief engineer of the state of New York, has 
held many similar public positions, which are 
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specified, has planned and constructed many 
bridges, observed tlie efifect' produced on 
streams by building piers, constructed tlie tide 
locks on this river above Troy, removed the 
bars at Castleton belovf, and knoAvs of more 
than one hundred bridges in the United States 
over navigable streams; that he is familiar 
with the location in question, and is of opin- 
ion, that, If properly constructed, the proposed 
bridge mil be no substantial impediment to 
the navigation of the river, and -will produce 
no effect in causing bars in the river; and 
that he has examined the affidavits of Eddy 
and others, and is of opinion that their appre- 
hensions in regard to forming bars in the 
river above and below the bridge, and espe- 
cially that a bar may be formed connecting 
with Centre Island shoal, are totally without 
foundation. Mr. McAlpine gives at length 
the reasons for his opinions. 

Charles L. Fuller, an engineer for twenty 
years, and for many years connected with the 
city of Ti-oy and with West Troy, as an en- 
gineer, holds the same opinion, and for the 
r'yjsons given by Jiim. 

Robert Hobinson, for many years engaged 
in tlie transpoi'tation business on the river, 
testifies at great length upon all the material 
points In the case, including that now under 
consideration, and to the same effect. Rich- 
ard Vandecar, of the same occupation, Alfred 
iMosher, in the same business, Silas Betts, Hi- 
ram Tinslair, Lewis Rousseau, John J. Winne, 
D. W. Talcott, H. D. Finch, D. A. Rousseau, 
0. D. Rousseau, James E, Craig, James Ker- 
slake, William Andrews, Jonathan Freeman 
and George C. Burdett, aU testify, that, in 
their opinion, no bars or shoals will be formed 
by the building of the piers' in question. 

Upon this point, as well as upon that of the 
direction of tlie current, important evidence 
is given by Mr. Howard Ellis, who is the 
designer and superintendent of the erection 
of the proposed bridge. He says that the 
piers have been carefully located parallel with 
the current of the water, and that tha-e is no 
perceptible divergence of the current from the 
east'^ank of the river. He testifies that the 
theories respecting the formation of bars are 
entirely erroneous, and shown to be so by the 
experience of the Albany bridge, and that, 
instead of forming bars, the tendency will be 
to scour out the bed of the river. 

The preponderance of numbei-s in the de- 
fendants' favor is not, in iny opinion, so con- 
clusive as is the testimony afforded by the 
e.-qji'rience of tlie Albany bi-idges. On the 
point of the formation of shoals and bars, and 
the immaterialify of the obstruction neces- 
!*arily arising from a bridge with draws, the 
results are clearly in favor of those advocat- 
ing the existence of a bridge. The time occu- 
pied in passing a vessel is from two to foiur 
minutes, and tugs are provided to aid in the 
passage. It cannot be denied, that the exist- 
ence in the river of any material substance, 
i\hether fixed or floating, whether occupying 
hundreds of feet or but one foot, is, in the i 
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broadest use of language, an obsti-uction. 
TJiis is not, however, what is meant, in law,, 
by an obstruction of navigation. This will 
be defined In the eases which I shall presently 
cite. Upon the evidence before me, and upon 
the evidence derived from the bridges upon 
the same stream six miles below, I am of the 
opinion that the erection of the bridge In ques- 
tion will not materially obstruct the naviga- 
tion of the Hudson river. 

This river is a great highway of commerce. 
All peoples and all individuals, as a general 
rule, have the right to saU up and down its 
waters, with their persons and their prop- 
erty. Neither state nor individual may law- 
fully prevent this passage and this use. This 
stream, however, is for the use of the state 
of New York and its citizens, at least equally 
with the citizens of other states and other 
countries. The right to cross the stream is 
equal to the right to sail up or to sail down 
it Those living on its banks cannot be pre- 
vented from using it for this purpose. I see 
no conflict in these rights. Each must be 
preserved. Neither can be so exercised as to 
cut off the others. The Jerseyman may sail 
up the river. The New Yorker may cross it, 
in his boats or by his bridge, in his wagons 
or his railroad cal^s, but the bridge must be so 
built as not to cut off the up or down passage 
of those who desire so to use it. 

Neither do I see a necessary conflict of right 
or jurisdiction, in the fact that New York 
owns the entire bed of the Hudson river from 
its source to its mouth, including that portion 
opposite to the state of New Jersey (1 Rev. 
St N. Y. p. 65, marg.), and the fact that con- 
gress possesses exclusive power to regulate 
commerce on thfr navigable waters of the 
country. The regulation of commerce, strict- 
ly, is a power vested exclusively in congress. 
The regulation of many matters incidentally 
connected therewith is not exclusive in its 
character, such as pilot, health and quaran- 
tine laws. Cooley v. Port "Wardens, 12 How, 
[53 U. S.] 299. Of the same nature is the 
power to use and control a stream for the 
benefit of the citizens of the state in which it 
may be, to establish ferries, authorize bridges, 
fisheries, &c. This power is not inconsistent 
with tlie other, but is subordinate to it, and, 
when and so far as congress does not act, may 
be legally exercised, Gihnan v. Philadelphia 
[3 Wall. (70 U. S.) 713]. 

The matter we are considering has been the 
subject of frequent judicial consideration. I 
shall refer to a portion only of the author- 
ities presented in the learned and elaborate 
arguments made before me. 

The fundamental principles by which this 
class of cases is governed were laid down in 
Gibbons v. Ogden, 9 Wheat. [22 U. S.] 1. 
The brief 'head note of that case is this: 
'•The acts of the legislature of the state of 
New York, granting to Fulton and Livingston 
the exclusive navigation of aU tlie waters 
within the jurisdiction of that state, with 
boats moved by fire or steam, for a term of 
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years, are repugnant to that clause of the 
constitution of the United States which au- 
thorizes congress to regulate commerce, so far 
as said acts prohibit vessels licensed accord- 
ing to the laws of the United States, for car- 
rying on the coasting trade, from navigating 
the said waters by means of fire or steam." 
The constitutional power which was in that 
<^se, as in this, in question, is in the words 
following: "Congress shall have power to 
regulate commerce with foreign nations, and 
among the several states, and with the Indian 
tribes." It appears, from the opening argu- 
ment of Mr. Webster (page 4), that New York 
liad enacted that no person should navigate 
the Bay of New York, the North river, the 
Sound, or the lakes, by steam vessels, without 
• iL license from the gi-antees of the state of 
2\"ew York, under a penalty of forfeiture of 
the vessel. By the law of the adjacent state 
of Connecticut, no person was permitted to 
center her watei-s with a steam vessel having 
such license. By the law of New Jersey 
<aeross the North or Hudson river), if any cit- 
izen of that state should be resti-ained from 
using steamboats between the ancient shores 
of New Jersey and New- York, he was entitled 
to an action for damages in the state of New 
Jersey, with treble costs, against the parties 
Impeding him under the law of New York. 
This was called an act of retortion. Great 
confusion and embarrassment was thus likely 
to arise from this conflicting legislation, and 
the interests of commerce and navigation 
were likely to be seriously affected. The case 
was elaborately argued and carefully con- 
sidered. In reaching its conclusion, the court 
decided: (1) That the word "commerce" was 
not limited to ti-ade or traffic, but included 
the navigation of the rivers, bays and harbors 
of the several states, and the intercourse be- 
tween nations or citizens, connected with such 
navigation. (2) That this constitutional pow- 
er was not limited to the external bounds of 
:a state, but extended to the interior thereof, 
when the citizens of other states were claim- 
ants of the use, but not to cases between 
man and man in a state, or between different 
parts of the same state, not extending to or 
afCecting other states. (3) That, unlike the 
power to lav and collect taxes, the power to 
regulate commerce is, in its nature, exclusive 
In congress, incapable of division, and that 
no part of it can be exercised by a state. 
Inspection, quarantine and health powers 
:are exercised by the states upon a different 
principle and under a different power. (4) 
That the act of congress of 1793 "for enroll- 
ing or licensing ships or vessels to be em- 
ployed in the coasting trade or fisheries, and 
for regulating the same," and the license is- 
sued by virtue thereof, was an exercise of 
its power by congress, and gave to the holder 
■ of such license the right to sail from port to 
T)ort, to engage in ti-ade at such ports, or to 
carry passengers to and from the same. The 
lapse of a half century has not impaired the 
influence of this decision. Repeated deci- 



sions of the supreme court of the United 
States have recognized and confirmed the au- 
thority of this case, and this so lately aa at 
the last term of that court. Case of the 
State Freight Tax, 15 Wall. [82 U. S.] 232; 
Morgan v. Parham, 16 Wall. [83 U. S.] 471. 

In State of Pennsylvania v. Wheeling 
Bridge Co., 13 How. [54 U. S.] 518, the power 
of a state to authorize a bridge over a navi- 
gable river was distinctly presented. It was 
there decided, that the Ohio was a navigable 
stream, subject to the commercial power of 
congress, and that the state of Virginia could 
not lawfully authorize the erection of a 
bridge over it which would obsti-uct its nav- 
igation. The bridge there in question was 
a single span, about 980 feet in length, which 
would not allow the passage under it of 
large steamboats or sail vessels, and was not 
provided with draws or openings. It was 
condemned by the court, and ordered to be 
removed, unless the defendants, by a day 
named, should open an unobstructed passage 
through the channel of the river. This, it 
was held, might be done by the erection of a 
bridge which, for the space of 300 feet over 
the channel of the river, should have an ele- 
vation of 111 feet above low water mark 
(page 578), In delivering the opinion of the 
court, Mr. Justice McLean says: "If the ob- 
struction be slight, as a draw in a bridge, 
which would be safe and convenient for the 
passage of vessels, it would not be regarded 
as a nuisance, where proper attention is giv- 
en to raise the draw on the approach of ves- 
sels" (page 577). It was suggested, that a 
draw might be constructed in a bridge over 
the western channel of the river, which 
would give a sufficient passage, A. plan was 
subsequently presented for this drawbridge, 
having two spaces of 100 feet each in the 
clear, which was deemed sufficient by the 
court, and, being acceded to by the parties, 
the bridge, as constructed over the main or 
eastern channel, was allowed to stand (pages 

619, 627). , ^ , 

The case of Willson v. Blackbird Creek 
Marsh Co., 2 Pet [27 U. S.] 245, had^een 
decided before the Case of Wheeling Bridge 
Co., and after that of Gibbons v. Ogden. 
The state of Delaware had authorized the 
building of a dam across the Blackbird 
creek, a sluggish stream, in which the tide 
ebbed and flowed. The defendant, navigat- 
ing his enrolled sloop imder a United States 
license, for the purpose of passing the dam, 
tore it down. The court held, that the state 
had power to authorize the dam, and that 
the defendant was a trespasser in his action. 
The opinion in this case was delivered by 
the same eminent chief justice who delivered 
the opinion in Gibbons v. Ogden, and was 
declared by the court in the Wheeling Bridge 
Case not to be in conflict with that case, 
which was recognized as authority. I con- 
cede the authority of the case, on the gi*ound 
that it does not appear that the defendant's 
vessel was bound to a port of entry above 
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the dam, or that there was any such port 
above the dam. Had those facts existed in 
the case, the decision would have been in 
hostility to all the other cases on the subject 
It would authorize the state of New York to 
build a dam across the Hudson at Troy or at 
Poughkeepsie, over or through which not a 
fish could make its way, much less a steam- 
boat or a sailing vessel. The extent of 
draws or the height of bridges would be no 
longer a subject of consideration, I can not 
consider the case as authority to that extent. 
The case of Gilman v. Philadelphia. 3 
Wall. [70 TJ. S.]. 713, was decided in 1865. 
In that case, a bridge of the height of thirty 
feet above the water, with no draw or open- 
ing, over the Schuylkill, a tidal stream, en- 
tirely within the state, and having a large 
amount of coal commerce, was about to be 
erected under the authority of the state of 
Pennsylvania. A bridge over the same 
stream, and about 500 feet lower down, had 
stood for many years, and yet remained. 
The plaintiff was a citizen of New Hamp- 
shire, and an owner of valuable dock prop- 
erty on the river above the proposed bridge. 
The court maintained the legality of the 
proposed erection, holding that it was within 
the principle of the Blackbird Creek Case; 
also, that, congress not having acted on the 
precise subject, the state had concurrent ju- 
risdiction over it; also, that the importance 
of the commerce up and down the river, and 
that across the river, were the proper sub- 
jects of consideration by the municipal au- 
thority, and that its decision on that point 
was conclusive. Mr. Justice Clifford deliv- 
ered a dissenting opinion, which was con- 
curred in by Justices Wayne and Davis. A 
strong circumstance to sustain this case is 
found in the fact of the previously existing 
bridge, by which all commerce except that of 
low coal barges had, for many years, been 
excluded from the river. This case, how- 
ever, and the Passaic Bridge Case, 3 Wall. 
[70 U. S.] 782, in their reasoning, stand very 
much on the principle of the Blackbird 
Creek Case, above considered. Neither in 
the Passaic Case nor the Oilman Case was 
the action brought by an owner or navi- 
gator of a vessel, or one having a coasting 
license, but by a plaintiff who was owner 
simply of a dock of wharf on the river bank. 
In the Passaic Case, also, the bridges were 
required to have two draws of sixty-five feet 
each, for the passage of vessels. The learn- 
ed judge who gave the decision at the circuit 
in the latter case, lays down the position, 
that a state may, by a bridge or dam, close 
the navigation of a tidal river lying wholly 
within its own territory. This proposition 
was not involved in the case of the Passaic 
bridges, nor is it involved in the present 
case. When it is distinctly presented, it 
will be necessary to decide it. The affirm- 
ance of the decree by a divided court simply 
affirmed (giving to it the effect claimed by 
the defendants' counsel) that a bridge with 



two draws of sixty-five feet each, under the 
circumstances described, did not constitute 
a material obstruction to the navigation of 
the Passaic river. 

Of all the instances of bridging rivers, that 
of the Albany bridge, or rather of the 
bridges, is the most satisfactoiy, both as to 
the facts and as an authority upon the law. 
Silliman v. Hudson Biver Bridge Co. [Case 
No. 12,831]; Silliman v. Hudson Biver Bridge 
Co. [Id. 12,8523; [SUliman v. Hudson Biver 
Bridge Co.] 1 Black [66 TJ. S.] 582; [Albany- 
Bridge Case] 2 Wall. [69 U. S.] 403. The ease 
was presented in 1856, and finally decided in 
1864 The character and particulars of the- 
bridges have been already stated, and it is-- 
sufficient to say, that the erection of this^ 
bridge was justified, that it has not only stood, 
since that time without complaint of inter- 
ference, but that another one of the same- 
character has been built a short distance be- 
low it, and, so far as it appears, without ob- 
jection by any one. I think that it is safe^ 
also, to say, that the bridge has produced 
none of the evils that were predicted. Com- 
merce continues, trade increases. Albany 
improves, while Troy becomes more rich and 
prosperous than before. Shoals and bars ai*fr 
not increased by it, and navigation finds no- 
greater hindrances than existed before the 
bridges were erected. 

I do not understand that there is any con- 
flict among* the cases in the United States, 
courts, in relation to bridges with suitable- 
openings, neither is there in the courts or 
New York. The judgment of that state was-, 
expressed many years since, in an able and 
learned opinion of the supreme coui't, by- 
Savage, C. J., in People v. Rensselaer & S.. 
R. Co., 15 Wend. 113. He says: "The state- 
legislature has the power to build bridges:, 
where they shall be necessary for the con- 
venience of its citizens. The right must be 
so exercised, however, as not to interfere 
with the right to regulate and .control th& 
navigation of nayigable streams. Both gov- 
ernments have rights which they may exer- 
<;ise over and upon navigable waters; and; 
it is the duty of both so to exercise their sev- 
eral portions of the sovereign power, that 
the greatest good may result to the citizens: 
at large. * * * It fortunately happens,, 
that, in the particular case now under con- 
sideration, there is no necessity for collision^ 
The maxim *Sic utere tuo ut alienum nort 
loedas,' is the rule for both governments. A- 
bridge with a draw which shall be opened 
free of expense for every vessel sailing un- 
der a license as a coasting vessel, affords^ 
all the accommodations necessary for citi- 
zens in the ^ vicinity, or for travellers, an4 
does not impede the navigation in any es- 
sential degree." He further says: "The- 
Hudson river is admitted by the pleadings 
to be a public, navigable river; it is, of 
course, subject to the navigation laws or 
congress, and the bridge can only be justi- 
fied upon the principles which I have previ-. 
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ously endeavored to maintain. There is a 
material distinction between a dra^wbridge, 
T?hicli detains a vessel for only a sbort time, 
and a dam, which stops the navigation en- 
tirely. The bridge in question, with a draw, 
is no greater obstruction than the dam erect- 
ed by the state a short distance north of the 
bridge. That dam would be an illegal ob- 
struction but for the lock by which vessels 
pass it. So would the bridge without a 
draw; but, having a dr&.w, it is no greater 
obstruction than the dam with a lock." 

I do not consider the question of the ne- 
■cessity of this bridge. This is a political and 
not a judicial question. If the state may au- 
thorize its erection, if the bridge is necessary 
to the public interests, it is for the state 
alone to say whether that necessity exists. 
The state has so declared, and no further in- 
quiry is needed on the point. Gilman v. Phil- 
adelphia, supra. 

I hold it to be established by the evidence, 
and by the experience of the two bridges 
over the same stream at Albany, (1) That 
the bridge of the height and with the open- 
ings proposed will not materially obstruct or 
hinder the commerce upon the Hudson river 
at or above Troy; (2) that there is no good 
reason to apprehend the formation of shoals 
or bars, by which the navigation will be in- 
jured. I am of the opinion, therefore, upon 
the authority of the cases discussed, that the 
proposed bridge will not be an interference 
with the commerce among the states, which 
will justify this court in prohibiting its erec- 
tion. 

The motion for a preliminary injunction is 
denied, with costs. 
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SILVER V. HENDERSON et al. 

[3 McLean, 165.] i 

CJlreuit Court, D. Indiana. May Term, 1843. 

Notes— Demand— Assignment— Pleai>ixg. 

1. Where a note is made payable at a par- 
ticular place, a demand at such place, when 
the note becomes due, is not necessary, to main- 
lain an action against the maker. 

2. An averment that the note was assigned 
on the day, or at the time of its execution, is 
sufficient. 

3. Where an action is brought against two, as 
the survivors of one, who executed a joint note, 
it is not essential to allege in the breach, that 
the note had not been paid by the deceased, 

£Cited in Ripka v. Pope, 5 La. Ann. 61.] 

At law. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



Mr, Coombs for plaintiff. 
Mr. Cooper, for defendants. 

OPINION OF THE COURT. This action 
was brought on a promissory note, payable at 
the branch bank at Fort Wayne. The defend- 
ants demurred to the declaration, and assign- 
ed the following causes of demurrer: (1) That 
presentment and demand of payment of the 
note at the bank, when it became due, is not 
averred in the declaration. (2) That the suit 
is brought in the name of the assignee, and 
the declaration does not aver that the money 
had not been paid to the assignors, nor that 
it had been assigned before due. (3) That 
the suit is against Stevens and Henderson, 
survivoi-s of William A. Henderson, upon an 
alleged joint contract; and the breach is, 
that the money was not paid by the survivors 
to the assignee. 

As to the fii-st ground of demurrer, it is 
settled that, as against the maker of a note, 
payable at a particular place, no demand of 
payment is necessary. There was, at one 
time, much discussion in England on this 
point; and it was decided differently by the 
courts of king's bench and common pleas; the 
latter requiring a demand of payment at the 
place stipulated; and this constraetion was 
sustained by an appeal to the house of lords. 
But parliament interfered and established 
the contrary laile, as decided by the king's 
bench. In this country there has been a di- 
versity of decisions on the point, but the su- 
preme court, in Covington v. Comstock, 14 
Pet. [39 U. S.] 44, held that a demand in such 
a case was unnecessary to sustain an action 
against the maker of the note. If the de- 
fendant was ready to pay, or in fact did pay 
into the bank the amount to be paid to the 
holder of the note, it is matter of defence. 
To sustain an action against an indorser. a 
demand, of course, must be made. 

As to the second ground of demurrer, the 
declaration alleges the date of the note to be 
December 8, 1836, payable in twelve months, 
and that it was then and there assigned; that 
is, on the day it was executed. This aver- 
ment is sufficient. 

The third cause of demurrer is not sustain- 
able. William A, Hendei-son, who is dead, is 
not a party to this suit. If during his life he 
paid the note, it is matter of defence. Where 
a person dedared upon a bill of exchange, 
dra-wn upon and accepted by three persons, 
and it was proved to have been drawn upon 
and accepted by three, jointly, with a fourth, 
plaintiff recovered, and it was held to be no 
variance. Mountstephen v. Bi'ooke, 1 Bai-n. 
& Aid, 224. It is usual in the declaration on a 
joint demand, as for goods sold, &c., against 
the survivor of a partnership, to allege the 
joint undertaking, &c., the death of one of 
the partners, who did not, in his life time, pay, 
&c,, but a count is good on promises by the 
surviving partner, or, where the amount is 
stated, without noticing the deceased. 2 
Saund, PI. & Ev. 709. In 1 Johns, Cas, 405, 
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in an action of assumpsit for goods wliicli 
■were sold to two partners, against tlie surviv- 
or, it was lield "to lie unnecessary to notice 
tlie survivorsliip. In sucli case, the executor 
of the<>deceased partner, at law, is discharged 
from liability." 
The demurrer is overruled. Judgment. 



Case No. 12,855. 

SILVERMAN'S CASE. 

[2 Abb. U. S. 243; i 1 Sawy. 410; 4 N. B. B. 
522 (Quarto, 173); 13 Int. Rev. Ree. 52.] 

District Court, D. Oregon. Nov. Term, 1870. 

constitotiosal law — acts of bankruptcy — 
Pleading. 

1. The constitutional grant of power to con- 
gress, to establish uniform laws on the subject 
of bankruptcy, is not limited to passing enaet- 

.ments similar in scope and operation to those 
in force in England, when the constitution was 
adopted. It gives congress plenary power over 
the subject of bankruotcy; under one limitation 
only, that the laws passed upon that subject 
shall be uniform throughout the United States. 

2. The reasons why this power should be vest- 
ed in the national government, — explained. 

3. Under the constitution any and all uni- 
form legislation, tending to promote the distri- 
bution of an insolvent debtor's assets among 
his creditors, and his discharge from their de- 
mands, is within the power of congress. 

[Cited in Re Reiman, Case No. 11,673; Re 
California Pac. R. Co., Id. 2,315.] 

4. The wisdom and soundness of the policy of 
allowing insolvent debtors to dictate preferences 
in the distribution of their assets, — questioned. 

5. In the district court, sitting as a court of 
bankruptcy, pleadings must be special. Hence, 
a mere general denial of the intent with which 
an act relied upon as an act of bankruptcy is 
alleged to have been done, is not a good defense 
to the charge; but the respondent must also 
allege and prove with what intent he did such 
act. 

6. "When the unlawful intent is the necessary 
consequence of the act charged, as in the case 
of a payment of one creditor by an insolvent 
debtor, a mere denial of such intent is no an- 
swer to the petition, and judgment may be giv- 
en against the respondent as upon a failure to 
answer. 

7. Inasmuch as every man is presumed to in- 
tend the necessary consequences of his acts, a 
debtor who has paid one creditor to the exclu- 
sion of others, cannot be heard to say that he 
did not intend to give such creditor a preference. 
The necessary effect of such payment is, to give 
a preference. Judgment may be given against 
a respondent whose answer sets up no other 
matter of defense than the denial of the intent, 
as upon failure to answer. 

[Cited in Re Seeley, Case No. 12,628; Nation- 
al Security Bank v. Price, 22 Fed. 699.] 

Petition in involuntary bankruptcy. 

Mr. Fechheimer, for the petition. 
Mr. Stout, opposed. 

DEADT, Disti'iet Judge. On December 7, 
1870, Livingston and Levy, doing business as 
the firm of Livingston & Co., at San Francisco, 
filed a petition in bankruptcy against Charles 

1 [Reported bv Benjamin Vaughan Abbott. 
Esq., and here reprinted by permission.] 



A. Silverman, praying that be might be ad- 
judged a bankmpt. 

It appears from the petition that the de"bt 
due from Silverman to the petitioner amounts 
to five himdred and thirty-one dollars and fifty 
cents, for goods sold and delivered to Silver- 
man in February, 1869, and that Silverman 
has since committed the following acts in bank- 
ruptcy: 

First. That on or about November 15, 1870, 
Silverman sold and transferred his property to 
certain pereons, to wit: an undivided one- 
fourth of the property and effects of the Ore- 
gon Dray Company, with intent to thereby 
hindei', delay, and defraud bis creditors; and 
with the intent to delay and defeat the bank- 
rupt act. 

Second. That on or about November 16, 
1870, Silverman being insolvent, paid Wasser- 
man & Co., one of his creditoi-s, the sum of 
one hundred dollars, with intent to thereby 
give a preference to Wasserman & Co. 

On December 16, 1870, Silverman answered 
the petition, denying that he sold his prop- 
erty or made the payment to Wasserman & 
Co., with the intent in the petition alleged. 

On the same day the petitioner filed a mo- 
tion for judgment on the pleadings, upon the 
ground that the answer of Silverman in fact 
admitted the acts of bankruptcy charged in 
the petition; and on December 28 the motion 
was argued and submitted. 

Upon the argument, counsel for the debtor 
confidently asserted that congress had no pow- 
er to pass a banki-upt law applicable to other 
persons tha°n traders, and that an insolvent 
person had a natural right to dispose of his 
effects as he chose, and by such disposition to 
prefer one creditor to another. Counsel cited 
no authority in support of the objection to the 
constitutionality of the act, but maintained 
generally that the power of congress in the 
premises was limited to the passing of such 
bankrupt acts as were in force in England 
at the time of the formation and adoption of 
the constitution, and that these did not apply 
to any one except traders. 

The constitution (article 1, § 8) provides: 
"The congress shall have power * * * to 
establish * * * uniform laws on the sub- 
ject of bankruptcies throughout the United 
States." 

If language means anything, this is some- 
thing more than the power to re-enact the 
particular bankrupt act then in force in Great 
Britain. It is a grant of plenary power over 
the "subject of bankruptcies." Now the sub- 
ject of bankruptcies includes the distiibution 
of the property of the fi-audulent or insolvent 
debtor among his creditors, and the discharge 
of the debtor from his contracts and legal lia- 
bilities, as well as all the intermediate and 
incidental matters tending to the accomplish- 
ment or promotion of these two principal ends. 
Congress is given full power over this sub- 
ject, with the one qualification, that its laws 
thereon shall be imiform throughout the Unit- 
ed States. Whether these laws shall apply to 
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all fraudulent or insolyent debtors or only to 
such as are engaged in trade, is committed by 
the constitution to tlie wisdom and discretion 
of the law-making power. This may be il- 
lustrated by reference to the clause in the 
section above quoted whereby the constitution 
gives congi-ess power "to establish post-offices 
and post-roads." 

Is this to be considered a plenai-y grant of 
power over the subject of the collection, con- 
vej-ance, and delivery of all such letters, news- 
papers, and other things, as in the progress of 
society it may be found useful and convenient 
to transmit from place to place by public 
post; or does it merely authorize congress to 
establish and maintain such a meagre and 
primitive postal system as was then establish- 
ed in Great Britain by act of parliament? It 
seems to me it is only necessary to state the I 
latter conclusion or proposition, to show its 
absurditj'. 

If the power to establish post-offices and 
post-roads is not full power over the subject, 
to be exercised from time to time, according 
to the varjing demands and necessities of so- 
ciety, then it is clear, upon the argument 
against the bankrupt act, that carrying the 
mail by steam, carrying it by railway, trans- 
mitting books through it, and dispatching it 
daily, are all unconstitutional, for the system 
in force in England at the adoption of the con- 
stitution provided for none of these things. 

In Re Klein, decided in the circuit court for 
the disti'ict of Missouri, and reported in 1 How. 
[42 U. S.] 277, Mr. Justice Catron held the 
banki'upt act of 1841 [a Stat. 440], which was 
not restricted to traders, to be constitutional. 
In that case, the objection to the act was two- 
fold: First. That it allowed the debtor to 
avail himself of the benefit of the act upon 
his own petition; and, Second. That it was 
not restricted to traders— contrary in both par- 
ticulars to the provisions of the English act 
In considering these objections, the learned 
judge said: 

"If the power conferred on congress carries 
with it these restrictions, then the district 
court properly refused to discharge the appli- 
cant, Klein, because the act of congress was 
unconstitutional in his case. But other and 
controlling considerations enter into the con- 
struction of the power; it is general and un- 
limited; it gives the unrestricted authority to 
congi'ess over the whole subject, as the parlia- 
ment of Great Britain had it, and as the sov- 
ereign states of this Union had it before the 
time when the constitution was adopted. 
* =* * The district court relied confidently 
on the ground, that congress can pass no law 
violating conti-acts; and that the clause of the 
constitution conferred no such authority, be- 
cause the English bankrupt laws, by which 
the power is supposed to be restricted, only 
permitted the contract to be annulled at the 
election of four parts in five of the creditors 
in number and value; and therefore, they an- 
nulled it by a new contract. This argument 
proceeds on the assumption, that a proceeding 



in bankruptcy can only be had at the election 
of and for the benefit of creditors; and that 
every material step is their joint act; to which 
the debtor is compelled to submit. For the 
present it will only be necessaiy to saj^, that 
one prominent reason why the power is given 
to congress, was to secure to the people of the 
United States, as one people, a uniform law, 
by which a debtor might be discharged from 
the obligation of his conttacts, and his future 
acquisitions exempted from his previous en- 
gagements; that the rights of debtor and cred- 
itor equally entered into the minds of the 
framers of the constitution. The great object 
was to deprive the states of the dangerous 
power to abolish debts. Few provisions in the 
constitution have had more beneficial conse- 
quences than this, and the kindred inhibition 
on the states, that they should pass no law im- 
pairing the obligations of contracts. The in- , 
habitants of states producing largely, must be 
creditors; the inhabitants of those that are 
consumers, will be debtors. Bankmpt laws 
of the latter states might ruin the producers 
and creditors. They having no interest or 
power in the government of the consmning 
states, and it being the interest of the latter to 
annul the debts of non-residents, no remedy 
would exist for the grossest oppression. No 
laws of relief would be more effectual in time 
of pressure by foreign creditors, nor more like- 
ly to be adopted. If one state adopted such a 
measure, it would furnish a fair occasion for 
others to do the same, on the plausible pre- 
text of self-defense; others would be forced in- 
to a similar bad policy, until discredit and 
ruin would overspread the entire land, by an 
extinction of all debts, and a consequent pros- 
tration of morals, public and private, on the 
subject of contracts. This evil had, to a cer- 
tain extent, occurred, and was fresh in the 
minds of the framers of the constitution; and 
no doubt it would again occur in some of the 
states but for the provisions under considera- 
tion standing in the way of abrogating the 
private contracts of non-residents. But if con- 
gress passed the law, it must be uniform 
throughout the United States; then the entire 
people are equally represented, and have the 
power to protect themselves against hasty and 
mistaken legislation, by its repeal, if found 
oppressive in practice. * * * In considering^ 
the question before me, I have not pretended 
to give a definition; but purposely avoided 
any attempt to define the mere word bank- 
ruptcy. It is employed in the constitution in 
the plural, and as a part of an expression — 
'the subject of bankruptcies.' The ideas at- 
tached to the word in this connection are nu- 
merous and complicated; they form a subject 
of extensive and complicated legislation; of 
this subject congress has general jurisdiction, 
and the ti-ue inquiry is— to what limits is that 
jurisdiction restricted? I hold, it extends to 
all cases where the law causes to be distribut- 
ed the property of the debtor among his cred- 
itors; this is its least limit; its greatest is the 
discharge of a debtor from his contracts. And 
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all intei'mediate legislation, affecting substance 
and form, but tending to further the great 
end of the subject— distribution and discharge 
—are in the competency and discretion of con- 
gress. "With the policy of a law letting in all 
classes— others as well* as tradersr-and per- 
mitting the banla-upt to come in YOluntarily, 
and be discharged without the consent of his 
creditors, the couils have no concern; it be- 
longs to the law-makers." 

The natural right of an insolvent to dispose 
of his property as he chooses, is not exactly 
pertinent to the question before the court; 
but as counsel seem disposed to attach some 
importance to the claim, and made it the 
basis of an indirect attack upon the justice 
and policy of the act, if not its constitution- 
ality, it may be weU to inquire if there is 
any such right. Whence comes the property 
of an insolvent? A moment's reflection will 
satisfy any one that it represents in whole 
or in part the credit given to the insolvent 
by his creditors, and therefore, in good mor- 
als, belongs to them, and not him. Strictly 
and truthfully speaking, an insolvent has no 
property, and therefore, he has no natural 
I'ight to dispose of the property in his pos- 
session otherwise than with the consent of 
the real owners— his creditors. 

I know that, after a series of conflicting 
decisions, it was established at common law, 
that a debtor in failing circumstances might 
prefer a creditor. But the doctrine and prac- 
tice were never regarded as consonant with 
good morals, and by the intervention of the 
legislature in the enactment of bankrupt and 
insolvent laws, the contrary rule has been 
generally established. In Cunningham v. 
Freeborn, 11 Wend. 256, Mr. Justice Nelson, 
upon this subject, and the kindred one of 
voluntary assignments, says: 

"The root of the vice in all these cases of 
voluntary assignments by failing debtors lies 
in the principle of preference. It affords the 
pretense for putting the property into the 
possession of a friendly trustee, and thereby 
may substantially secure to the debtor the 
control of it for a long time after the law 
presumes it to have passed from him, and 
when his own possession would be incom- 
patible with its security. In Estwick v. Oail- 
laud, 4 Term TL. 424, Lord Kenyon said, that 
'it was neither illegal nor immoral to prefer 
one kind of creditors to another.' The sound- 
ness of this proposition loses some of its 
weight, when advanced in a case one would 
be apt to select above all others to illus- 
trate the revei-se; but I can well imagine 
one that would justify it. As a general prop- 
osition, however, the experience and obser- 
vation of mankind must bear witness against 
it; and no one knew better than his lord- 
ship, and those familiar with courts of jus- 
tice, how frequently tlie principle is pervert- 
ed and made subservient to the gratification 
of vindictive feelings and the foulest ingrat- 
itude, as well as injustice towards honest 
and confiding creditors." 



The answer of the debtor impliedly admits; 
the indebtedness and insolvency as alleged 
in tlie petition, as well as the debtor's prop- 
erty and the payment of one of his creditors,, 
and simply deni'es that such sale or pay- 
ment was made with the intent to defraud 
or prefer. 

Counsel for petitioner, assuming that these- 
denials, or some pf them, are mere traverses, 
of conclusions of law from the facts admit- 
ted, asks that they be disregarded, and thai 
judgment be given against the debtor not- 
withstanding, in accordance with the prayer 
of the petition. 

It is a well settled rule of pleading that a 
traverse or denial must not be taken on a. 
mere matter or conclusion of law, for the 
effect would be to submit the question of law 
to the jury i-ather than the court. But when 
the conclusion is a mixed one of law and 
fact, then it is clearly traversable, and the- 
issue raised thereby triable by a jury under 
the directions of the court as to the law. 1 
Chit. PI. 645; 2 Estee, PI. & Prac. 660. But 
under rule 36 of this court, which provides 
that "all pleadings and allegations of fact 
shall be special and verified," a simple deni- 
al of the intent alleged in the petition is not, 
in any case, a sufficient defense thereto. 

If the debtor, notwithstanding the admit- 
ted circumstances, did not sell his property, 
or make the payment complained of, with 
the intent alleged by the petitioner, he should 
state with what other intent he did make 
such sale or payment By this means the 
petitioner will be apprised of what the par- 
ticular defense is, and come prepared to- 
meet it at the trial, or if he thinks it insuffi- 
cient in law he may demur to it. In this 
way much unnecessary trouble, vexation, de- 
lay, and expense is saved to both parties. 
For instance, if such were the fact, the debt- 
or might allege in his answer that he sold 
his property as in the petition alleged, for the 
purpose and with the intent of investing the 
proceeds in real property in Portland, or for 
the purpose of loaning the sum on note and 
mortgage, or investing it in the public funds, 
as he might lawfully do, and not with the- 
intent to thereby hinder, delay, and defraud 
his creditors, as alleged in said petition. 

The sale of his property by a debtor is not 
necessarily an act of bankruptcy. It de- 
pends upon the intent with which it is done, 
and as this intent is not a mere conclusion, 
of lawj but of law and fact compounded, it 
may be traversed or denied, and the matter 
tried by a jury under the direction of the 
court as to the law. Yet it is probable that 
the act should be so construed as to hold 
any disposition of a debtor's property to be, 
prima facie, fraudulent, and contrary to the 
act, and thereby put the burden of proof up- 
on the debtor to show that the same was 
done with a lawful intent, and is therefore 
not an act of bankruptcy. Such, at least, 
seems to be the necessary effect of the pro- 
vision in section 41, which in terms declares. 
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that upon the trial of a petition in involun- 
taiy bankruptcy the debtor sliall be adjudged 
a. bankrupt, unless he proves the facts set 
forth in the petition not to be true. 

But, as has been shown, 'under the rules 
of this court a mere general denial of the 
intent with which Silverman is alleged to 
have sold his propertj' is not a suflSeient plea, 
but the same must not only traverse the in- 
tent alleged, but must state with what other 
intent it was in fact done. Still I think that 
when the act is indiiferent— not necessarily 
unlawful, contrary to the statute— that a gen- 
eral denial of the unlawful intent alleged is 
sufficient to raise an issue and prevent the 
petitioner from having judgment on the 
pleadings as for want of an answer. The 
defect in the answer should be taken ad- 
vantage of by demurrer. But if the parties 
■choose to go to trial upon such a plea, proof | 
of a lawful intent can be made under it. 

So far, then, as the first act of bankruptcy 
alleged is concerned, the motion must be de- 
nied. 

As to the payment of the one hundred dol- 
lars to the creditor of Silverman, I am satis- 
fied, upon the facts admitted, that he must 
he conclusively presumed to have intended 
to give such creditor a preference. The nec- 
essary effect of such payment is to give a 
preference. I cannot conceive of any cir- 
cumstances under which an insolvent debtor 
can make a payment to one of his creditors 
without intending to thereby prefer such 
•creditor, unless it be when the debtor is ig- 
noi-ant at the time of his insolvency. In this 
case the debtor admits that he was insolvent 
a.t the time he made this payment, and there 
is no pretense that he was not aware of it. 
Indeed, he is presumed to know it until the 
conti-ai-y appears. Under these circumstan- 
ces, a mere denial of the intent to give a 
preference is a traverse of a conclusive pre- 
sumption of law, and therefore frivolous and 
immaterial. 

In Cunningham v. Freeborn, cited above, 
it was alleged in the bill that a certain vol- 
untary assignment was made with a fraud- 
ulent intent. The answer of the defendant 
admitted the assignment, but denied the in- 
tent. The case was heard on bill and an- 
swer, and in the course of the opinion, the 
court held that the admission of facts which 
are per se fraudulent in judgment of law, "are 
as much so and as conclusive upon the de- 
fendant as if he had in express terms admit- 
ted a fraudulent intent in his answer; and, 
in such ease, any subsequent disclaimer of 
such intent will not avail him." 

In Re Drummond [Case No. 4,093], it was 
held that a payment by an insolvent debtor 
to one of his creditors necessarily gave such 
creditor a preference, and that the debtor, 
being presumed to know the consequence of 
such act, was conclusively presumed to have 
intended it. 

In Driggs v. Moore [Id. 4,083], there was 
a similar ruling. The syllabus states the 



conclusion of the court, in these words: "If, 
from the circumstances under which the 
mortgage was given, it must necessarily have 
operated as a preference, the creditor will 
not be heard to say, in support of the trans- 
action, that the debtor did not intend to 
create one." 

In Campbell v. Traders'* Bank [Case No. 2,- 
370], H. & B., being insolvent, gave their note, 
with a wan-ant to confess judgment thereon, 
in settlement of a debt due the Traders* 
Bank. Drummond, J., held, that H. & E. 
must have intended to give a preference to 
the bank. In the course of the opinion he 
says: "It is to no purpose that a man says, 
when he is insolvent, and signs a note and 
warrant of attorney, and gives it to his cred- 
itor, the effect of which is to enable a cred- 
itor to enter up judgment, and issue execu- 
tion, and levy on his property, that he did 
not intend to give a preference. Actions 
in this, as in so many other cases, speak 
louder than words; and the conclusion 
necessarily follows, from such a state of 
facts, that he does intend to do what is the 
reasonable consequence of what he does, or, 
according to the oft-repeated statement of 
the books, a man is supposed to know what 
is the necessary consequence of his own 
acts." 

In Re Smith [Case No. 12,974], among other 
things, the petition alleged that Smith, being 
insolvent, made a voluntary general assign- 
ment of his property for the benefit of all 
his creditors, with the intent to defi-aud or 
delay the operation of the bankrupt act, and 
to prevent his property from being distribut- 
ed according to the provisions of said act 
In answer to this allegation, the respond- 
ent pleaded that such assignment was made 
without preference, for the sole purpose of 
having his creditors share equally his prop- 
erty, in proportion to their debts, and not 
with the intent alleged in the petition. The 
petitioner moved for judgment on the plead- 
ings, and the motion was allowed. Hall, J., 
in the course of his opinion, after demon- 
strating that such an assignment, if upheld, 
would necessarily and absolutely defeat the 
operation of the bankrupt act, says: "There 
can be no possible doubt that the execution 
of the -genei-al assignment, under the cir- 
cumstances of this case, was an act of bank- 
naptcy; and the only question upon which 
there can be the slightest doubt is, whether, 
in the absence of any rebutting proof— and 
even in the absence of a replication to the 
respondent's answer— the denial of the in- 
tention imputed to him, and which is neces- 
sary to constitute the act of bankruptcy, 
must not prevent an adjudication until the 
question of intention has been submitted to 
a jury." 

Every person of a sound mind is presumed 
to intend the necessary, natural, or legal 
conseauenees of his deliberate act. This 
legal presumption may be either conclusive 
or disputable, depending upon the nature 
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•of the act and the character of the inten- 
tion. And when, by law, the consequence 
must necessarily follow the act done, the 
presumption is ordinarily conclusive, and 
cannot be rebutted by any evidence of want 
•of such intention. See, also. In re Suther- 
land [Case No. 13,638], decided in this court. 

In opposition to these eases, no authority 
is cited by counsel for respondent. He rests 
his case upon the narrow ground, that be- 
■cause the intent to prefer is a necessary in- 
gredient in the act of bankruptcy, it may 
be denied, and tried as an issue of fact. But 
this assumes that the presumption which 
the law makes from the facts admitted — 
namely, that a preference was intended— is 
only a disputable presumption, and may 
therefore be controverted. If, however, the 
preference is a necessary consequence of the 
payment, the law conclusively presumes the 
intent to prefer. This position is correct 
beyond a doubt, upon both reason and au- 
thority. Now, that the giving of a pref- 
erence is a necessary consequence of the 
payment by an insolvent debtor of one of 
his creditors, is self-evident. Argument- 
cannot make the matter plainer than the 
statement of the proposition. The creditor 
is preferred, because he has received his 
debt and his fellow creditois have not. The 
debtor, being insolvent, has not the means 
to pay them, and by paying one in full, 
he has defrauded the others of their just 
proportion of his estate. Other motives 
may also have actuated the debtor, but that 
makes the payment none the less a prefer- 
ence- Indeed, he may expect to become 
able in time to pay all his creditors in full, 
and may intend to do so as soon as he can, 
but tliis does not affect the question. Tiie 
creditor whose debt is paid is nevertheless 
preferred over his fellows. He has his mon- 
ey, but they must depend upon the often 
double uncei-tainty of whether their debtor 
will in time become both able and willing 
to I)ay their debts in full. 

Notwithstanding the length of this opinion, 
I cannot omit to notice the oft-repeated 
declaration of counsel for respondent that 
proceedings in bankniptcy are quasi crimi- 
nal, and must be strictly construed in favor 
of the respondent. If any part of the act 
should be so construed, it is section 39, which 
provides for involuntary adjudication. 

In He Locke [Case No. 8,439], Lowell, J., 
in speaking of this section, says: "It is 
highly remedial, and should be construed 
liberally in favor of creditors, because its 
scope and purpose are to oblige insolvent 
traders to take advantage of the act, and 
thus insure an equal distribution of their 
estate under its carefully framed provi- 
sions." 

In Re Muller [Id. 9,912], decided in this 
court, in reply to a similar argument from 
counsel against the operations of the act, 
the court said: "In my judgment, this view 
of the matter is not supported by reason or 



authority. The act does not attempt to 
punish the bankrupt, but to distribute his 
property fairly and impartiallj'- between his 
creditors, to whom in justice it belongs. It 
is remedial, and seeks to protect the honest 
creditor from being overreached and de- 
frauded by the unscrupulous. It is intend- 
ed to relieve the honest but unfortunate 
debtor from the burden of liabilities which 
he cannot discharge, and allow him to com- 
mence the business of life anew. The power 
to pass laws on 'the subject of bankruptcies' 
is one of the express grants of power to the 
national government; and history teaches 
that the want of a uniform law on this sub- 
ject throughout the states, was one of the 
prominent causes which led to the assem- 
bling of the constitutional convention and 
consequent formation and adoption of the 
federal constitution. 

"Such a statute is not to be construed 
strictly as if it was an obscui-e or special 
penal enactment, and this was the sixteenth 
instead of the nineteenth century. The act 
establishes a system, and regulates, in all 
their details, the relative rights and duties 
of debtor and creditor. Such an act must 
be construed— as indeed should all pubhc 
acts— 'according to the fair import of its 
terms, with a view to effect its objects and 
to promote justice.' " 

The petitioner is entitled to judgment de- 
claring the respondent a ttankrupt, on the 
ground of having paid Wasserman & Co., 
with intent to give them a preference. 

Order accordingly. 
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Case I^o. 1S,856. 

The SILVER MOON. 

[1 Hask.'262; i 11 Int. Rev. Rec. 118.] 

District Court, D. Maine. Feb. Term, 1870. 

TitlAL — AlrMIRALTr — FORFEITURE— WITHHOLDING 

Evidence. 

1. A claimant present in court during the 
trial, who does not choose to deny facts with- 
in his own knowledge that the witnesses for 
the libellants have sworn to against him, con- 
fesses their truth. 

2. The testimony of a party, relative to his 
own conduct and knowledge, is the best evi- 
dence, and the withholding of it awakens dis- 
trust and suspicion of evidence less explicit and 
satisfactory. 

In admiralty. Libel in rem by the United 
States, claiming a forfeiture of the schooner. 
Silver Moon, for importing liquoi"s in pack- 
ages smaller than allowed by law. William 
Decker made claim to the vessel and answer- 
ed denying the allegations of the libel. 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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George F. Talbot, Dist. Atty., for the Unit- 
ed States. 

Wales Hubbard and Josiali H. Dnimmond, 
for claimant. 

FOX, District Judge. Tliis vessel "was li- 
censed for the fisheries, and sailed in De- 
cember, 1865, from Southport for New Bruns- 
wick, to obtain a cargo of herring, having a 
permit to touch and trade. She took on board 
a portion of her cargo in Back Bay, a place 
described by the witnesses as situated about 
twelve or fifteen miles easterly from St. An- 
drews, and the balance in that vicinity. The 
charge is, "that a quantity of spirituous liq- 
uor was taken on boai-d at St. Andrews, 
viz: brandy in packages less than fifteen gal- 
lons, and rum and gin in packages less than 
ninety gallons, and thus brought in her to 
Boothbay in this district, whereby the vessel 
was forfeited to the United States." 

The ease is presented for decision under 
very peculiar circumstances. The libel was 
filed in April last, and a partial hearing was 
had at the December term, when the gov- 
ernment produced the deposition of one of 
the crew of the vessel on this voyage, in 
which he testified that the schooner, after 
taking on board her cargo of herring, went 
mto St. Andrews; that all hands went on 
shore, and the master bought, in the pres- 
ence of all the crew, a lot of brandy, rum, 
and whiskey, which was put into kegs of 
five to ten gallons, there being fifteen to 
twenty kegs in all; that the same were taken 
by the crew on board the vessel, and brought 
in her to Boothbay. It was testified by an- 
other witness for the government, that soon 
after the arrival of the Silver Moon, the 
claimant Decker brought to his house in a 
sleigh, vei-y early in the morning, eight or 
ten kegs of liquor, which were put m the 
cellar, and which Decker said came up in the 
Silver Moon on the herring trip. Three other 
witnesses also testified to statements of 
Decker, that he had liquor come in the Silver 
Moon on this voyage, to some pf whom, at 
the time, he either sold or gave liquor, which 
he said came in the schooner on this trip. 
Decker was called as a witness to prove that 
the vessel had at the time a permit to touch 
and trade, but no other inquiries were put 
to him by the counsel for either party. Oth- 
ers of the ci-ew were in court at the Decem- 
ber term while the trial was in progress, but 
they were not called as witnesses. The coun- 
sel for Decker, at this stage, asked for a con- 
tinuance to the present term, agreeing, as 
the court understood, that if his request was 
granted he would not appeal from the decision 
if adverse, but not advising the court whether 
he expected to offer any rebutting testimo- 
ny. At the present term, the master and re- 
mainder of the crew, two in number, are called 
as witnesses by the claimant, and they all testi- 
fy that the vessel did not go to St. Andrews on 
this voyage, and was not at any time within 
six miles of that port, and that the master 



did not purchase any liquor at that place. 
The master states, that his brother-in-law, 
who resided near Back Bay, procured for 
him five gallons of brandy at one time, and 
ten gallons of West India rum aftei-wards, 
which were used for ship stores and by the 
men from the shore who were engaged in 
catching herring for the Silver Moon, and 
that no other liquor was bought or taken 
on board the schooner, excepting a small 
quantity purchased at Eastport, where they 
spent Christmas on their way to Back Bay. 
The seamen in all respects corroborate the 
master's testimony. The evidence was clos- 
ed without any inquiries having been put to 
the claimant concerning his knowledge of 
liquors having been brought in the vessel, 
or of his reception of any such liquors, and 
as he was present, the court thought it not 
improper to suggest, as it was then about 
the usual hour of adjournment at noon, that 
there did not appear, in the minutes of the 
testimony taken at the December term, any 
evidence from the claimant, respecting his 
personal knowledge of or his connection with 
this alleged importation, and the law per- 
mitted him to be a witness in chief in a suit 
of this nature, in regard to all matters within 
his own personal knowledge. The court then 
adjourned. At the afternoon session no fur- 
ther testimony was offered by either party. 

In this state of the cause, the testimony 
of one of the crew being strongly sustained 
by the acts and declarations of the claimant, 
as testified to by fom- other witnesses, and 
the claimant, although present in court, and 
well advised of the nature and effect of all this 
evidence against him, and of its direct l)ear- 
ing upon his own conduct in aid of the illegal 
importation, not having seen proper to af- 
ford by his own evidence any explanation or 
contradiction thereto, or to purge himself, as 
of old, from the charge by his own oath, 
what is the inference which any one must 
necessarily draw from his silence, under such 
cogent evidence against him of his pei-sonal 
connection with this transaction? Four wit- 
nesses unite in testifying, that at different 
times, when liquor was present before them 
either for sale or as a gift, he told them that 
it came on this trip of the Silver Moon. He 
knows whetiier he actually did make these 
statements, and whether if made by him, they 
were true or false. No one can know, better 
than hhnself, what the truth of the matter 
really is. He has not denied the statement of 
a single one of these witnesses, but remains 
in eo-art with sealed lips, wishing me to pre- 
sume that all these witnesses have stated 
falsely, because of the denial by the master 
and two of his crew, that Hquors were import- 
ed in the vessel at this time. I admit that 
there can be no doubt but that on the one 
side or the other, the rankest perjury has 
been committed, and if the cause entirely de- 
pended on the testimony of those who went 
in the vessel on the voyage, I should the 
rather have inclined to give credit to the wit- 
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nesses for the daimant; but the testimony of 
the govemment Tvitness, who was one of 
the crew the entire voyage, is most direct 
tind circumstantial and persistent, and is cor- 
roborated so yery forciljly by the other tes- 
timony of the acts and declarations of the 
claimant, that the fact was thus left in very 
gi-eat doubt and uncertainty in my mind, 
caused to a veiy great extent by the evidence 
as to the acts and declarations of the claim- 
ant. If the claimant's defence is just and 
right and true, why should he stand aloof, 
and in no way help by his own testimony in 
dissipating the doubts which hang around the 
cause? Why should the claimant require me 
to believe, that the witnesses for the govern- 
ment have given false testimony against him, 
when he is not willing to so assm-e the court 
by a denial of their statement under the sanc- 
tion of his oath? Why this marked, delib- 
■erate silence, if he could conscientiously deny 
the truth of these statements? It is not from 
any scruples as to taking an oath, as he has 
testified as to the existence of a permit to 
touch and ti-ade, and this after the testimony 
of the government had all been introduced 
against him; but he was very careful not fo 
allow a word of contradiction to escape his 
lips/ What else can I infer from the course 
he has adopted, than that the truth would not 
profit his cause, that he recognizes the bind- 
ing obligation of an oath, and that in the 
presence of these witnesses and of their tes- 
timony, as a witness he could say nothing 
contradictory; and that without denial from 
him, their testimony must be received and 
acted upon, whatever may be the consequen- 
ces to his defence? I can only understand 
from his silence, that the witnesses against 
him have testified truly, and that if called 
upon to testify in relation to their evidence, 
he would corroborate them instead of con- 
ti-adicting them, and would thereby destroy 
all hope or chance of a defence. I cannot but 
regard his conduct, in the presence of the 
court, as a fact which ought to have weight, 
and influence my decision, in determining 
with whom the truth in this matter is. The 
pressure of the government testimony was so 
severe against him, that I feel confident he 
would have denied it before me, by his own 
testimony, if he could have done so conscien- 
tiously; and not having denied it in any re- 
spect, I consider it equivalent to a positive 
admission from him that the witnesses in be- 
half of the government have ' testified the 
truth. 

Under such circumstances, the claimant was 
called upon by the strongest considerations, 
if innocent, to bring to the support of his 
defence the very best evidence that was in 
liis possessit)n. This evidence existed in his 
own breast, and although cautioned, he has 
neglected to produce it for the information of 
the court, leaving the obvious presumption to 
be made against him, that the best evidence 
would be detrimental to his defence. As re- 
marked by a learned writer, "if the weaker 
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and less satisfactory evidence is given and 
relied on in support of a fact, when it is ap- 
parent to the court, that proof of a more ex- 
plicit and direct character is within the pow- 
er of a party, the same caution which re- 
jects secondary evidence will awaken distrust 
and suspicion of the weaker and less satis- 
factory, and it may well be presmned that if 
the more perfect exposition had been given, 
it would have laid open deficiencies and ob- 
jections which the more obscm-e and uncer- 
tain testimony was intended to conceal." 2 
Evans, Poth, Obi. 149. [There is no evidence 
that the liquors were not landed in open 
day.] 2 The permit to touch and trade justi- 
fied the vessel in going to and trading at a 
foreign port, [and saves her and her cargo 
from condemnation under the third and fourth 
counts;] 2 but I am compelled to the conclu- 
sion that she did bring to Boothbay as al- 
leged, liquors in packages less than was per- * 
mitted by the acts of congress, and that for 
this reason I am bound to adjudge her to be 
forfeited to the United States. 

[Decree of forfeiture of vessel for causes 
set forth in first count in the libel, and of res- 
toration of the outfits and cargo to the claim- 
ant, with certificate of probable cause.] 2 

Let it be so decreed. 



Case Wo. 12,857. 

The SILVER SPRAY. 

[1 Brown, Adm. 349.] 1 

District Court, E. D. Michigan. Feb., 1872. 

Salvage — Under Contract — Limitation — 
Amount Agreed on— SnBSALvoiis. 

1. Services rendered in pulling' boilers out of 
a navigable river, into which they had fallen 
from a steamboat, are salvage services. 

2. An agreement for a specific sum dependent 
upon success does not alter the nature of the 
service as a salvage service, but only furnishes 
a rule of compensation. 

[Cited in ThI Marquette, Case No. 9,101.] 

3. Such an agreement will not be set aside 
and a commensurate salvage awarded because 
it proves to be a hard one for the salvor. 

4. A person hired by the salvor to assist him, 
with knowledge that his employer is operating 
under a contract, is also limited in the amount 
of his recovery by the contract price, and the 
fact that he is misinformed as to the terms of 
the contract creates no additional liability on 
the part of the property or its owners. 

[See Baker v. The Tros, Case No. 783.] 

On the libel of David Beard and Robert 
McArthur, for salvage. The libel alleged the 
loss of the boilers from the wreck of the Sil- 
ver Spray, in Lake Huron, while the wreck 
was being raised (the vessel having been sunk 
by a collision), the abandonment of 'the boil- 
ers by the owners and insurers, and the rais- 
ing and saving of the same by the libellants; 
that the value of the boilers was ?2,000; and 
that the value of the libellants' labor, time, 

2 [From 11 Int. Rev. Rec. 118.] 
1 [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 
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skill, expenses and use of machinery and 
teams were, in all, $1,825, for wliich tliey 
claim a lien on the boilers. The answer of 
John H. Moore admitted the boilers dropped 
into the water from the wreck while being 
raised, substantially as alleged in the libel, 
except that it happened in SL Clair river in- 
stead of Lake Huron, but denied that the 
same were lost or abandoned, as alleged; ad- 
mitted that libellant MeAithur raised the boil- 
ers and put them on shore, and at some trou- 
ble and expense, but not to the value and 
amount alleged, and denied that the boilers 
were worth $2,000; alleged that the boilers 
were so raised by express agreement with 
said jMcArthur to do the same for $100, and 
a tender of that sum befoi'e the libel was 
ftled. 

On the facts, which will appear in the opin- 
ion of the court so far as necessary, it was 
contended on the part of the respondent: (1) 
That there was a contract with the libellant 
MeAithur to raise the boilers and put them 
on shore for $100, and no more. (2) That 
there being such contract the claim was not 
a salvage claim, and that, therefore, the libel 
must be dismissed. (3) That if a salvage 
claim, notwithstanding the contract, then the 
decree must be for the $100, and no more. (4) 
That there having been a tender after suit 
brought, costs could be awarded only up to 
the time of such tender. 

On the part of libellants it was conceded 
that there was a contract with McArthur, but 
it was contended: (1) That such contract 
was for "$100 and salvage." (2) That if the 
contract was as contended by respondent, for 
$100 and no more, then, the amount being so 
gi-ossly inadefiuate to the amount of labor, 
skill, and money actually expended, the court 
would disregard the contract and award a 
proper sum as salvage. (3) That the libel- 
lant. Beard, not being a party to the contract, 
was entitled to salvage without reference to 
it. 

John Atkinson, for libelant 
"W. A. Moore for claimant. 



LONGYEAR, District Judge. It being con- 
ceded that there was a contract, the point to 
be determined is what was the compensation 
agreed on, that being the only point in dis- 
pute in this regard. The bargain, whatever 
it was, was made before anything had been 
done toward raising the boilers. Moore, the 
claimant, testifies that the bargain was for 
$100 for all seiTices and expenses in raising 
the boilers and putting them on shore. Mc- 
Arthur testifies that it was for $100 "and 
salvage"— that the $100 was for finding the 
boilers, and that for raising them and putting 
them on shore he was to have a fair sal- 
vage compensation. McArthur's son testifies 
that he was present during a portion of the 
conversation, that he heard his father say he 
must have salvage, that he heard something 
said about $100, but did not understand what 



it was for. A Mr. Reilly, who had been act- 
ing for Moore in the matter, was also present, 
and he testified that he heard nothing said, 
about salvage in addition to tlie $100, but he- 
undei-stood that amount to be in full for all 
services and expenses in raising the boilers,, 
but as he was quite hard of hearing his testi- 
mony is not entitled to very much weight as 
to verbal statements, although he is an intelli- 
gent and a credible witness as to all facts- 
within his knowledge. 

The statements of Moore and McArthur are 
positive and in direct conflict, and that too in 
regard to a matter of fact in regard to which 
there should be no dispute between them. 
This being the case, the surrounding circunr- 
stftnces become of gi-eat importance. The 
boilers dropped from the wreck, and filled 
and went to the bottom very near where they 
dropped. This was of com-se in presence of 
persons in charge of the wreck, and being in a 
narrow river and in only about 20 feet of wa- 
ter, the finding of them by those interested 
could be no very difficult task. McArthur 
testifies that he discovered them accidentally 
while crossing the river in a skiff. Moore 
testifies positively that he knew where they 
were before he learned it from McArthur, and 
that, although the owners had abandoned the 
wi'eck to the insurers, the insurers, for whom 
he was acting, had not abandoned the boilers,, 
but were intending to recover them, and in 
these statements Moore is in no manner con- 
ti-adieted. Is it probable that McArthur 
would claim, or Moore agree to pay, $100 for 
information which thus accidentally fell in> 
the way of the former, without any expendi- 
ture of labor, skill, or money, and which wa& 
already in possession of the latter, or which 
was at all events of so easy access? I think 
not. This is rendered still more improbable, 
and the true nature of the agi'eement becomes 
still more apparent, when we consider what 
transpired before Moore and McArthur met. 
It appears that Reilly, who lived near "where 
the boilers were, and knew McArthur, wrote 
to Moore, who lived in Buffalo, recommending 
McArthur as a proper person to employ to get 
the boilers out. Moore, in reply, wrote to 
Reilly, under date of May 19, 1870, as follows: 
'T am informed it will not cost over $30 to 
drag the boilers on shore. Simply throw 
chains or ropes around them, and put a 
snatch-block, with a horse, and drag them 
ashore in half a day. But if your man will 
take them on shore, up on the bank of course 
away from the water, I will give him $100. 
* * * Please write me what the man says» 
or let him do it." Reilly testifies that, after 
he received Moore's letter, he had an inter- 
view with McArthm-, and read the letter to- 
him, which is also admitted by McArthur in 
his testimony. Reilly further testifies that, 
immediately after this interview, he wrote to 
Moore, which letter, under date of May 23, 
1870, was put in evidence, and as the state- 
ments in it correspond with ReiUy's testi- 
mony, and are entitled to some additional 
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Tveiglit Ijeeause they were made while the 
facts were fresh in the writer's memory, I 
quote from it. Keilly, in this letter, says: "I 
have seen and read your letter to McArthur. 
He will go to worli in a few days and see 
what he can do. The weather does not per- 
mit just yet, I think tliat there will he a 
little more difficulty than you think ahout 
drawing the hollers on shore, on the ground 
that there is a steep bank which they have to 
be dragged over, and that bank is a bank of 
sand. However, I told him that no matter 
how much work he done that he would get 
nothing for it unless that he took the boilers 
clear away from the water." Reilly further 
testifies that in his negotiations with Mc- 
Arthur the latter set up no claim, nor even 
mentioned any claim, for finding the property, 
nor for salvage, in addition to or otherwise 
than at the price proposed by Moore in his 
letter, but, on the contrary, what took place 
between them, and the result of it, is substan- 
tially set forth in his (Reilly's) letter to 
Moore. It was in this state of the case, and 
under these ckeumstances, that Moore and 
McArthur met, some four or five days after 
the interview between Reilly and McArthur, 
and the bargain was concluded. These circum- 
stances strongly corroborate Jloore's state- 
ment that nothing was said about salvage 
in addition to, or otherwise than the $100, 
and my mind is led irresistibly to the conclu- 
sion that the contract was that the §100 was 
to be in full for all services, time, labor, skill 
and expense in getting the boilers out and put- 
ting them on shore, and that such was the 
clear understanding of its terms by both par- 
ties at the time. 

Another consideration adds much strength to 
this conclusion. If the contract was for $100 
and salvage, as now claimed by libellants, 
why did they not set it up in their libel as the 
basis of their claim? That they did not do so; 
but set up a claim for salvage merely, is a 
circumstance of great weight, tending to show 
that at that time they had no such under- 
standing, and that the claim now set up is an 
after-thought. The theoiy of the libellants 
in filing their libel undoubtedly was the same 
which the com*t is now asked to adopt, viz.: 
That the contract, having turned out in the 
event to be a hard one for the libellants, it 
would be disregarded, and salvage proper be 
awarded. I find, therefore, that the service 
was rendered under a specific contract with 
McArthur, to be paid $100, in case of suc- 
cess, in full for all labor, time, skill and 
money, expended in the premises. Beard's 
relation to the matter will be noticed here- 
after. 

' The second point made by respondent's ad- 
vocate was not insisted on, and indeed it is 
well settled in England and in this country 
that an agreement for a specific compensa- 
tion does not alter the nature of the service 
as a salvage service, but only furnishes the 
rule of compensation; especially where, as in 
this case, the right to receive the compensa- 



tion agreed on was made dependent upon suc- 
cess. 2 Pars. Shipp. & Adm. 309, notes 1, 2; 
The 'William Lushington, 7 Notes Cas. 361; 
The Catharine, 6 Notes Cas, Supp. xliii,, li. 
(where the question is quite fuUy discussed); 
The A. D. Patchin [Case No. 87]; The Emu- 
lous [Id. 4,480]; The Whitaker [Id. 17,524, 
Id. 17,525]; The Independence [Id. 7,014]; 
Williams v. The Jenny Lind [Id. 17,723]- 
That the nature of the service was a salvage 
service, I think, admits of no doubt, even 
though the property saved may not have been 
derelict. 2 Pars. Shipp. & Adm. 291. It was 
maritime property, and it lay sunken in mari- 
time waters. In The Emulous [supra]. Judge 
Story says: "I take it to be very clear, that 
wherever the service has been rendered in 
saving property from the sea, or wrecked on 
the coast of the sea, the seivice is, in the 
sense of the maritime law, a salvage service" 
(see also cases cited supra). 

The third point made by the respondent, 
and the second point made by libellants, will 
be considered together. On the part of the 
respondent it is contended that the compensa- 
tion must be limited to the contract price, and, 
on the part of the libellants, the court is 
asked to disregard the contract, and award 
them a sum as salvage somewhat commen- 
surate to then* expenditures. As the matter 
turned out, it was no doubt a hard bargain for 
the libellants. But I do not understand that 
a court of admii-alty will set aside a contract 
for that cause alone, where it is free from all 
fraud, deception, mistake, or circumstances of 
controlling necessity. McArthur had ample 
time for consideration, and there is no pre- 
tense of any fraud or deception on the part of 
Moore or his agent Eeilly, or that McArthur 
did not know all about the situation, and the 
difficulties in the way of getting the boilers 
out, and there was no controlling necessity, 
of duty or otherwise, to undertake the job. 
The conti-act appears to have been entered in- 
to openly and fairly in all respects, and there 
is no principle or authority upon which the 
court can disregard it, or make a new con- 
tract for the parties. It must; therefore, be 
enforced as it stands. See 2 Pars. Shipp. «& 
Adm, 307, notes 2-5; The Trae Blue, 2 W. 
Rob. Adm. 176, 180 (a case very much like 
the p'resent, except that in that case the ex- 
pense was largely increased by a storm hav- 
ing come on, and yet the contract was en- 
forced although the disparity was great) ; also 
The Henry, 2 Eng. Law & Eq. 5G4; The 
Phantom, L. R. 1 Adm. & Ecc. 59; The 
Salacia, 2 Hagg. Adm. 262; The A. D. Patch- 
in [supra]; The Whitaker [supra],— a case 
very much like the present; Bearse v. 340 
Pigs of Copper [Case No. 1,193]. McArthur 
was under no obligation to continue the work 
after he saw it must be a losing operation. 
Bis compensation was dependent upon suc- 
cess, and he was at liberty to abandon the 
work at any time. Parties, after having en- 
tered into a deliberate and explicit agreement, 
must not be encouraged to make large ex- 
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penditures lieyoiid the contract price at the 
•expense of the owners, by the courts, loosely 
-or -without the most cogent reasons, disre- 
garding contracts thus entered into, and free 
from all circumstances of fraud, deception, 
mistake, or oppression existing at the time the 
contract was made. Parties must understand 
that contracts fairly entered into will be strict- 
ly enforced in admiralty, as well as elsewhere. 
But it is contended that the libellant Beard, 
not being a party to the contract, is entitled 
•to salvage, without reference to the contract. 
I do not think this position can be maintain- 
ed. Beard was hired by McArthm*, and was 
informed by the latter that he was operating 
Tinder a contract. If McArthur misinformed 
him as to the terms of the contract, that is a 
matter between them, and such misinforma- 
tion cannot operate to create any additional 
liability on the part of the property or its 
■owners. McArthur was not, by virtue of his 
-employment, an agent of the owners to create 
£Lny liability beyond that for which he had 
<;ontracted. The ease of The Whitaker (cited 
supra) was veiy much like the present case, 
^except in that case the original contractor 
Holbrook gave up the job entii-ely to Otis, 
-who undertook and performed it. The court 
refused to decree in favor of Otis, without 
Holbrook being first made a party libellant 
T\'ith him; and then, although Otis had ex- 
pended between §2,000 and §3,000 in that 
service, the court limited them to the contract 
price, which "was only ?900. Beard's compen- 
sation, like McArthur's was dependent upon 
success. He, therefore, stands in as good posi- 
tion as McArthur as to lien, but no better as 
to amount. 

As suit was brought immediately after the 
-service was completed, and without any de- 
-mand or refusal to pay, no interest can be al- 
lowed. The tender was made September 10, 
1870, which was after this suit was eom- 
Tuenced. Costs must, therefore, be allowed 
-up to, but not after that date. As the money 
tendered was not brought into court, a decree 
must be passed in favor of libellants. 

Let a decree be entered in favor of libellants 
lor $100, and costs up to September 10, 1870. 
Decree for libellants. 

See The Marquette [Case No. 9,101]. 



Case No. 12,868. 

The SILVER SPUING. 

[1 Spr. 551; i 17 Law Kep. 264.] 

District Court, D. Massachusetts. March, 1854. 

PoKFEiTDRE— Seizure — Pleading— Plea of No 
Forfeiture. 

1. A libel in rem, for a forfeiture, must allege 
that the property has been seized by the col- 
lector. 

[Cited in The Fideliter, Case No. 4,755.] 



1 [Reported by F. E. Parker, Esq., assisted 
Ijy Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 



2. A plea of no forfeiture, puts that allegation 
in issue, and if it be not proved, the libel is 
not sustained. 

3. Correspondence between the collector, sec- 
retary of the treasury, and district attorney, and 
directions to the latter to file a libel, while the 
vessel is lying within the collector's district, do 
not constitute a seizure by the collector. 

A libel was filed on the 1st of April, 1854, 
by the district attorney, on behalf of the 
United States, to enforce the forfeiture of 
the Silver Spring, of Harwich, a fishing 
schooner of 67 tons burden, alleged to have 
obtained the fishing bounty for the summer 
of 1853, by fraud and deceit, and to have 
become forfeited thereby. The claimants 
pleaded that there was no forfeiture. The 
proceeding was instituted on the part of the 
government, under the act of congress pass- 
ed July 29, 1813 (chapter 35, §§ 5-7).. The 
allegations of the libel stated that the ves- 
sel was seized on the 27th of March, 1854, 
before the filing of the libel, by the collector 
of the district of Barnstable, on waters of 
admiralty and maritime jurisdiction in said 
district. The evidence showed that the Ves- 
sel, at the time of filing the libel, was lying 
at a port in the district of Barnstable; that 
several communications had passed between 
the collector of that district and the secre- 
tary of the treasury relative to proceedings 
against the Silver Spring; and that the col- 
lector, acting under insti-uctions from the 
treasury department, had written to the dis- 
trict attorney, requesting him to bring an In- 
formation against the vessel. But that the 
collector had not taken possession of the ves- 
sel, or in any way notified the owners of- 
these proceedings, prior to the arrest of the 
vessel, by the marshal, under the warrant 
of the court, issued on the filing of the libel. 

T. K. Lothrop, for claimants, contended, 
that this evidence failed to support the al- 
legation of seizure; that the government 
were bound to prove a seizure by the col- 
lector, because they had alleged one: that 
the allegation was material, because the 
place of seizure determined what court 
should have jurisdiction to enforce the for- 
feiture; and also, because the statute made 
it essential to the power of the court to pro- 
ceed to enforce a forfeiture, that there should 
be a valid seizure actually existing at the 
time of filing the libel. Act Cong. Sept. 24, 
1789, e. 20, § 9 [1 Stat. 76]; The Ann, 9 
Cranch [13 U. S.] 289. 

B. F. Hallett, Dist. Atty., for the United 
States, contended: First, that a seizure was 
not necessary, and need not, therefore, be al- 
leged. Second, that if it was necessary to 
allege a seizure, it was a merely foi-mal al- 
legation, and need not be proved. The Bo- 
lina [Case No. 1,608]. Third, that the va- 
rious communications of the United States' 
officers, already referred to, constituted suf- 
ficient seizure. Fourth, that the claimants 
had waived their right of objection to the 
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jurisdiction of the court by the plea which 
they liad put in. 

THE COTJRT (SPRAGUE, District Judge.) 
The point talcen by the counsel for the de- 
fence is, that there Tvas -no seizure of the 
vessel before the filing of the libel. The ob- 
jection is founded on the statute 24th Sep- 
tember, 1789, and the* decision of the su- 
ipreme court of the United States in The 
Ann, 9 Granch [13 U. S.] 2S9. 

The decision, in that case, did not depend 
upon the construction of the particular stat- 
ute under which the property then became 
forfeited, but upon the construction of the 
act 24th September, 1789 (the "Judiciary 
Act"), which is equally applicable to the 
present proceeding. And, therefore, the rule 
laid down by the supreme court in that case, 
■"that before judicial cognizance can attach 
upon a forfeiture, in rem, there must be a 
■seizure," must govern the present case. The 
■citation made by the district attorney, of 
The Bolina [supra], does not support the doc- 
trine contended for, namely, that the allega- 
tion of seizure need not be proved. The ob- 
jection there taken was, that the seizure 
was made by a verbal and not a written 
authority; and Judge Story, in his opinion, 
says that in England, under St 9 Geo. IL c. 
55, the allegation of seizure contained in the 
information is held sufficient proof thereof. 
But he nowhere says that a seizure is not 
necessary at common law, nor that it need 
not be proved in an information brought un- 
■der any statute of the United States. The 
argument, on behalf of the government, that 
the facts of the case show a sufficient sei- 
zure, cannot prevail. The evidence proves 
various communications between the collect- 
or of the port of Barnstable, the secretary 
of the treasury, and the district attorney; 
and the argument is, that these communica- 
tions, and the filing of this libel by the dis- 
trict attorney, In conformity with the in- 
structions of the collector, in connection 
with the fact that the vessel was, at the 
time, in the collection district of Barnstable, 
and that this was known to the collector, 
■constitute a sufficient seizure. But the col- 
lector did not take possession of the vessel, 
nor even give notice of any kind to any par- 
ty in interest. And no cases give color to 
the theory, that where the vessel, at the 
time of filing the libel, is withm the district, 
there need be no seizure. The supreme court 
of the United States say, that "it is a wise 
provision of law that requires the vessel to 
te seized;" that "the seizure gives jurisdic- 
tion to the court." And the court, before is- 
suing a Warrant to arrest thg vessel, will see 
that the libel alleges a seizure. Some ac- 
tual taking is necessary to give this court 
jurisdiction. Here there was no previous 
taking. 

It is further argued, that this objection 
oomes too late, that it was waived by the 
filing of the plea. But this is a question of 
22FED.CAS. — 10 



the existence of those facts, which will war- 
rant the court in proceeding to decree a for- 
feiture. See The Abby [Case No. 14]. 

In requiring a seizure, by the collector, pri- 
or to the filing of the libel on the part of 
the government, the legislature has made 
that fact a pre-requisite to a condemnation. 
And the plea in this case is like the plea of 
not guilty to an indictment, and puts in is- 
sue all the material allegations of the infor- 
mation. And if, upon the trial, it does not 
appear that there was a seizure previously 
to the filing of the libel, the information is 
not sustained, and a forfeiture will not be 
decreed. 

A suggestion was made, on the part of the 
district attorney, that, if the allegation of 
seizure was immaterial, he might be permit- 
ted to amend his libel by omitting that al- 
legation. But the information would be de- 
fective, if this allegation were omitted. Li- 
bel dismissed. 

See The Washington [Case No. 17,223]. 



SILVER SPRING. The (WHALEN v.). See 
Case No. 17,477. 



Case ITo. 1S,859. 

SILVERTHAIN'S ASSIGNEE v. MITCH- 
ELL. 

[Nowhere reported; opinion not now accessi- 
ble.] 



SILVER WIRE & SKIRT MANUF'G CO. 
(WEST v.). See Case No. 17,425. 

SIM (BURNS v.). See Case No. 2,184. 



Case M*o. 1S,860. 

In re SIME et al. 

[2 Sawy. 320; i 7 N. B. R. 407; 5 Pac. Law 
Rep. 217.] 

Ckcuit Court, D. California. Dec. 16, 1872.2 
Disqualification of Judge. 

1. At the time of the adjudication in bank- 
ruptcy, the circuit judge was a creditor of the 
bankrupt, and he afterward made the necessary 
proof of his claim in the usual mode. After 
proof of the claim, he sold and assigned his 
claim against the bankrupt to another creditor, 
and received the consideration, and thenceforth 
ceased to have any interest in the matter. A 
petition by a party claiming to be a creditor 
having been presented to the circuit judge, un- 
der section 2 of the bankrupt act, praying a re- 
view of an order of the district court, and the 
proper orders to appear having been made on 
the application of tne petitioner, when the cause 
was called for hearing, the petitioner's counsel 
raised the objection that the circuit judge was 
disqualified: Seld, that the circuit judge was 
not disqualified. 

2. There being no legal disqualification, and 
practically no other judge who could act for a 
long time to come, the circuit judge could not 
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propex'ly decline to act on a point of delicacy, and 
thus obstruct or delay the due administration 
of justice for an indefinite period of time, to the 
injury of a large number of creditors. 

[In review of the action of the district court 
of the United States for the district of Cali- 
fornia.] 

A petition having been filed, under the sec- 
ond section of the bankniptcy act, asking the 
circuit court to review an order of the dis- 
trict court in a proceeding in bankruptcy, the 
petitioner's counsel objected to the sitting of 
the circuit judge, on the ground that, at the 
time of the adjudication in bankruptcy, the 
judge was a creditor of the bankrupt [John 
Sime & Co.], and that he had since proved his 
claim, and was, therefore, disqualified. 

J. L. Crittenden, for petitioners. 
J. B, Harmon, contra. 

SAWYER, Circuit Judge. Objection is 
made to the jurisdiction of the circuit judge 
on the ground of disqualification. At the 
time of the failure of the banking house of 
John Sime & Co., I was a depositor, having a 
balance to my credit on the books of the bank 
of §625.03. My claim has since been pur- 
chased and paid for by another creditor, and 
duly assigned to him. I took no part m the 
proceeding other than formal, such as making 
the proof of my claim in the prescribed mode, 
and assenting without examination to one or 
two steps in the proceedings, at the request 
of other creditors. The party objecting is the 
attorney of the assignee in bankruptcy of one 
King, who sets up a large claim against the 
bankrupts'estatefor the conversion of certain 
stock, and which is contested by the trustees, 
and is in course of litigation in a suit pending 
in the state courts. The same party was the 
first to invoke my action while still a cred- 
itor, and when my interest was known to him, 
by presenting his petition to me for a revi- 
sion of the action of the district court, and 
asking the necessary orders for the trustees 
to answer the same, and for staying the pay- 
ment of any dividend until the rights of his 
client could be determined on said petition in 
this court. No action was taken by me until 
after the assignment of my claim, and then 
the first order made was on the application 
mentioned of the same party. Having in- 
voked my action to bring the case before 
this court, and after thus getting it here, hav- 
ing raised and argued, without objection, a 
point of practice of a character tending to 
delay the proceeding, which was oven-uled by 
me, he now, for the first time, objects to my 
further action on the ground of legal dis- 
qualification, well knowing that if the point 
can be sustained, all further proceedings will 
be suspended till the return of Mr. Justice 
Field. After a careful consideration of the 
subject, I am satisfied that I am no longer 
disqualified under the law from sitting. No 
statutory disqualification is brought to my 
notice, and the point must be determined by 
the principles of the common law. I have 



now no interest whatever in the proceeding,, 
pecuniary or otherwise. "While a creditor of 
the estate, I took no part other than the mere 
formal one mentioned. I never examined or 
formed any opinion concerning any question 
involved in the proceeding, and I am not now 
conscious of any bias in any manner con- 
nected with it. 1 was once a creditor, it is 
true, but I ha-ve sold and assigned my claim 
and received the consideration. Doubtless 
the motive of the purchaser in buying was to 
relieve me from disqualification, and prevent 
the proceeding from being utterly obstructed 
for an indefinite period of time by appeals to 
the supervising jurisdiction of the circuit 
coui-t, and for want of a judge competent to 
act This is, certainly, not an improper mo- 
tive on the part of the purchaser; and, as to 
myself, I could have no interest beyond get- 
ting my money. It is well known that ilr. 
Justice Field has just held a term in each 
district of his circuit, and is not required by 
law, and does not intend to come to the cir- 
cuit again for a period of two years. I am 
not aware that there is any legal objection to 
removing the disqualification of a judge, of 
any impropriety in doing it in a lawful man- 
ner. No authority is cited against it, and I 
have been unable to find any. On the con- 
trary, the case of Bank of North America v. 
Fitzsimons, 2 Bin. 454, clearly implies the 
propriety of such a course. "When witnesses 
were incompetent, on the ground of interest, 
it was a matter of every day experience to 
remove the disqualification in open court, by 
releasing the witness from any liability, or by 
the witness himself releasing or receiving sat- 
isfaction for any claim that might render him 
incompetent. I do not perceive that there is 
any greater objection to removing in a legal 
manner ■'.he disqualification of a judge. 1 
am, therefore, satisfied that I am now in no 
sense legally disqualified to act in this case. 
It only remains to consider the question of 
delicacy, which is a matter of especial inter- 
est to myself alone. Although wholly uncon- 
scious of any bias that could in any possible 
degree warp my judgment upon any question 
that may arise, yet, as I was once a creditoi-, 
and as I have sold my claim to another cred- 
itor, whose motive in buying could only have 
been to remove any disqualification on my 
part, in case the jurisdiction of the circuit 
court should be invoked, and for the purpose 
of preventing a delay in the proceedings, I 
should gladly decline to act, if I could per- 
suade myself that I could do so without a 
gross violation of oflScial duty. If there was 
another judge competent to act, who could 
sit in the case without any unreasonable de- 
lay, I should not hesitate to leave the case to 
him. But there is practically none. As be- 
fore stated, Mr Justice Field is not expect- 
ed to be here for two years, and there is no 
other who can act. And when he does come 
he can only remain for a few days, and dis- 
pose of such questions as shall then have 
arisen. Others would be continually liable to 



[22 Fed. Cas. page 147] 



(Case No. 12,861) SIME 



arise, rendering otber delays necessary, till 
he should come again two years afterward, 
and these delays are lialjle to he repeated till 
the proceedings would become praetieallj'' in- 
terminable. This woTild be equivalent to a 
total denial of justice. The estate in question 
amounts to several hundred thousand dollars, 
and numerous pai-ties are interested in its 
speedy settlement. The parties interested are, 
at least, entitled to have an early adjudication 
of their rights. They may, or may not, be 
entitled to a dividend upon their claims be- 
fore the termination of the objector's suit. 
However that may be, they are certainly en- 
titled to have the appropriate tribunals deter- 
mine whether they are so entitled or not, or 
what their rights are; and for a judge to re- 
fuse to hear their case simply on a point of 
delicacy, because he happens to find himself 
in an embarrassing position, though not le- 
gally disqualified, and when there is prac- 
tically no other judge who can sit, would, in 
my judgment, be a gross injustice. Chan- 
cellors Kent and Walwoi-th both sat in cases 
when they were disqualified by the express 
terms of the statute. Ex parte Leefe, 2 
Barb. Oh. 39; People v. Edwards, 15 Barb. 
529. In the latter case. Judge Strong decid- 
ed the case, although interested in the ques- 
tion, but not in the case. An interest in the 
questions to be litigated does not appear to 
have been regarded as disqualifying the 
judge, provided he is not interested in the 
case. In Stuart v. Mechanics' & Farmers' 
Bank [19 Johns. 496]^ Chancellor Kent was a 
stockholder in the bank. In Mooers v. White, 
6 Johns. Ch. SCO, he was also disqualified. 
Chancellor Kent sat in these cases after con- 
sulting Chief Justice Spencer, and with his 
approval. This action was put on the gi'ound 
that there was no other judge who could sit, 
and there would otherwise be a failure of jus- 
tice. Pearce v. Atwood, 13 Mass. 340, Com. 
V. Ryan, 5 Mass. 90, and HiU v. Wells, G 
Pick, 109, and other cases, recognize the pro- 
priety of the course in such cases. The judges 
of the state dlsti'iet courts in San Francisco 
have, during the past twenty odd years, tried 
numerous eases in which the city was a paity, 
involving in the aggregate millions of dollars, 
and in which the judges, as taxpayers and 
property holders, were necessarily interested. 
So, also, have the supreme court judges, al- 
though citizens of San Francisco, finally adju- 
dicated such cases on appeal, and many others 
in .which the state was a party, and in which 
they must necessarily have been interested as 
citizens, liable through taxation to respond. 
But in this case it is not necessary to go so 
fai', as I am no longer in any manner interest- 
ed either in the case or any of the questions 
involved, or otherwise legally disqualified. I 
must decline to act, if at all, on a mere mat- 
ter of delicacy, because, under the circumstan- 
ces, I find it unpleasant to do so. The bank- 
rupt act manifestly gives the circuit court su- 
pervisory jurisdiction over all matters during 
the course of the proceedings, embracing ev- 



ery interlocutory order, in order that the 
rights of parties may be summarily adjudicat- 
ed. A refusal to act by the only judge whose 
action can be invoked for a period of two 
years, when another judge will be present- for 
a short time only, would utterly thwart the 
wise policy of the law. 

After mature consideration, I am fully sat- 
isfied that I am not legally disqualified to act 
in the case, and further, that being qualified, 
I am not at liberty upon a matter of mere 
personal feeling or preference to decline the 
responsibility thrown upon me by my ofiicial 
position; nor, in my judgment, would I have 
been justified, under, the circumstances, in de- 
clining to permit the disqualification to be re- 
moved, by refusing to sell my claim for the 
purpose of avoiding that responsibility. Not- 
withstanding the fact that my own mind had 
reached the conclusions announced, I was still 
unwilling to trast wholly to my own judgment 
in a matter of some delicacy. I have, there- 
fore, consulted two of the United States dis- 
trict judges of this circuit, and all of the pres- 
ent justices of the supreme court of the state 
upon the point, and I am permitted to say 
that, without exception, they fully concur in 
the view that I am not disqualified, and being 
qualified, that I cannot decline to act under 
the circumstances without a gross and inex- 
cusable violation of my ofBcial obligations. 
If I had entertained a doubt upon the pcynt. 
I should still feel constrained to yield to the 
unbiased and disinterested judgment of jurists 
so eminently qualified to advise in a matter 
of the kind, especially as their judgment is in 
favor of my assuming jurisdiction in a matter 
wherein (if I could do so consistently with my 
own convictions of duty), I would gladly avoid 
action. The objection to the jurisdiction on 
the ground of disqualification of the judge is 
overruled. 



Case KTo. 12,861. 

In re SIME et al. 

[3 Sawy. 305; i 12 N. B. R. 315.] 

District Court, D. California. March 23, 1875.2 

Bankruptcy — Negotiable Paper — Pdrohaser 
FOR Value. 

1, After the bankruptcy of the maker his cer- 
tificates of deposit are dishonored paper, and 
after they have been proved as claims against 
his estate no longer possess the qualities of ne- 
gotiable paper. 

^ 2. Such claims are not entitled to the protec- 
tion allowed by law to negotiable instniments, 
but stand on the same footing as a claim proved 
for an open account. 

3. A person who takes an assignment of a 
claim proved in bankruptcy, as security for an 
antecedent liability from him in whose name 
the claim is proved, and who is apparently, 
though not really, the owner thereof, is not *a 
purchaser for value and cannot hold the claim 
against the true owner, 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [Affirmed by circuit court in Case No. 12.- 
860.] 



SIME (Case No. 12,861) 

Petition of Sol. A. Sharp for an order re- 
straining the ti-ustee, P. J. White, from pay- 
ing certain moneys in his hands to one "Wm. 
T. Garratt, and directing the payment of 
said moneys to the petitioner. The material 
facts are as follows: John Sime & Co. were 
bankers, and on the first day of November, 
ISTl, filed a petition and were adjndged bank- 
i-upts. At the time of the failure, "Wm. B. 
Briggs was the holder of two certificates of 
deposit issued to him by Sime & Co. of the 
usual form payable to himself or his order 
on return of tlie certificate properly indorsed, 
one for 54,000 and the other for $3,500. At 
' the same time the petitioner, Sharp, had a 
balance on an open deposit account to his 
credit of ?1,413.92. Prior to the said first of 
November,* two suits had been commenced 
and were still pending, one against John N. 
Risdon, and the other against Bisdon & Cof- 
fee, the plaintife in each being one Smith, 
who sued as assignee of John Sime & Co. and 
for their use and benefit In these suits the 
property of John N. Risdon had been at- 
tached and released upon an undertaking 
executed by William Ware and the respond- 
ent Garratt. Garx-att had also paid out for 
Risdon ?3,200 on a note. Before executing 
the undertaking Garratt obtained from Ris- 
<lon a conveyance of certain real property on 
Bush street as security for the money paid, 
and against his liability on the undertaking. 
In this state of affairs, an agreement was 
made between Briggs, Sharp and Risdon on 
the same day (November 1), whereby it was 
agreed between them that Shai-p and Briggs 
should assign their claims against Sime & 
Co. to Risdon; that Risdon should execute 
notes for sixty per cent of their amount, the 
notes to be indorsed by Ware; that the cer- 
tificates of Briggs, and the account of Sharp, 
when indorsed and assigned, should be pla- 
ced in the hands of R. H. Lloyd, and the notes 
in the hands of John R. Jarboe; and that in 
the event Risdon was able to use these claims 
as a setofE in the before-mentioned suits, 
then Lloyd was to deliver the certificates and 
account to Risdon, and Jarboo the notes to 
Briggs and Shai-p. If the claims were not 
used as a setoff, then the notes were to be 
given up by Jarboe to Risdon, and the claims 
to Briggs and Sharp, by Lloyd. At the time 
of making the agreement it was supposed 
that Sime & Co. would go into bankmptcy, 
and it was uncertain whether the claims 
would be assigned before the filing of their 
petition so that they could be used as set- 
offs. In pursuance of this agreement Sharp 
made a written assignment of his account to 
Risdon, and Briggs indorsed his certificates; 
the notes were executed and placed in the 
hands of Jarboe and the claims in the hands 
of Lloyd. Briggs' indorsement was as fol- 
lows: "Without recourse, W. R. Briggs." 
The assignments from Briggs and Sharp to 
Bisdon were made after the petition was 
filed. On the ninth of December, 1871, Lloyd 
made out foi-mal proofs of these claims in 
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his hands, which were sworn to by Risdon. 
They were then left in the hands of register 
Bates, Mr. Lloyd stating to the register, that 
he was acting for other parties in the matter, 
and claimed a right to control the claims. 
Subsequently the claims got into the hands 
of the trustee White, and on the twelfth of 
September, 1872, into those of register Clarke. 
Prior to this no file mark appears on the 
claims. Attached to the proof is a copy of 
Sharp's account with the written assignment 
and the original certificates <)f Briggs in- 
dorsed in blank as aforesaid. So that on 
their face the claims appeared to be Risdon's. 
On each proof over the dato of October 21, 
1872, is a statement signed by the ti-ustees 
to the effect that the claim is allowed, but 
that they think the assignment was made 
after the petition was filed, and that the 
claims cannot be used by Risdon as a setoff. 
On November 21, 1872, Risdon, by an assign- 
ment filed with register Clarke, assigned 
both claims to the respondent, Wm. T. Gar- 
ratt, as security, in addition to the real prop- 
erty before conveyed, for the liability on the 
undertaking and the money paid as afore- 
said. No new or present consideration was 
paid by Garratt for the assignment When 
the agreement was made it was supposed 
the Sime & Co.'s estate would pay about 
twenty-five cents on the dollar. Afterwards 
by an advaiice in stocks the estate became 
able to pay dollar for dollar. The suits 
against Risdon went to judgment without 
the claims being used as setoffs; ever since 
the ti-ustee and his attorney have refused 
their assent to the allowance of them as a 
setoff in the banlsruptey matter. Before the 
filing of the present petition Briggs assigned 
his interest in the claims to the petitioner, 
Sharp. 

Sharp & Lloyd and Walter H. Tompkins, 
for petitioner. 
M. M. Estee, for respondent 

HILLYER, District Judge. Upon thef acts it 
is plain that Risdon never has become, and he 
never can become, the true owner of these 
claims, under the agreement between him and 
SharpandBriggs. Because he never did, andhe 
never can, use them as a setoff to the demand 
of Sime & Co. against him. The construction 
sought to be put upon the agreement by 
counsel for Garratt that it was the inten- 
tion of the parties to transfer the absolute 
title to Bisdon subject only to a right on 
his part to return the claims and receive the 
notes, if he could not use them as a setoff, 
is not the true one. This is evident from 
the fact that Sharp and Briggs, by the terms 
of the agreement never could become enti- 
tled to a delivery of the notes to them until 
the claims were used as setoffs. The agree- 
ment must all be construed together; and so 
taken, the use of the claims as a setoff was 
the thing upon which the right of Risdon to 
the claims, and of Sharp and Briggs to the 
notes, hinged. 
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So far; then, as the parties to the agree- 
ment are concerned the property in these 
claims never was in Risdon. His assign- 
ment of them. Tinder the circumstances, Tvas 
a fraudulent act, and the only ^question in 
this case upon Avhich I have felt any hesi- 
tation Is, whether Garratt got them under 
such circumstances as to debar the true own- 
ers from asserting their title against him. 

But little need he said in answer to that 
portion of respondent's argument which went 
upon the assumption that the two certificates 
of deposit were negotiable instruments, and 
came into Garratt's hands as indorsee with- 
out notice of any of the facts impeaching 
Risdon's title. For, after the bankruptcy of 
the maker, they were dishonored paper, and, 
after they were proved and filed as claims in 
the bankruptcy court, they no longer had the 
Vjualities of negotiable paper. The claims, 
as such, were neither transferable by deliv- 
ery nor indorsement; they could still be as- 
signed but not delivered or taken from the 
files. It is surely a complete misnomer to 
call such claims negotiable paper. The claim, 
then, which embraces the eei-tifieates, stands 
on the same footing as the one proved for 
the open account. These claims must be 
treated as personal property, and as not en- 
titled to the immunities and protection al- 
lowed by law to negotiable instruments. 

The general rule of the common law is, 
that no one can give a better title to per- 
sonal property than he has himself. Mur- 
i-ay V. Lardner, 2 Wall. [69 U. S.] 110. It is 
said in Root v. French, 13 Wend. 570, that 
one exception to this rule which will give a 
third person a better title and a superior 
equity to the true owner, is made in favor of 
a third person who has given value for the 
property or incurred some responsibility up- 
on the credit of it, and without notice of the 
fraud. 

Garratt claims that he is a purchaser for 
value without notice of the fraud. Is hev 
It has been held that "a person who takes a 
bill which upon the face of it was dishon- 
ored, cannot be allowed to claim the privi- 
leges which belong to a bona fide holder 
without notice. If he chooses to receive it 
under such circumstances, he takes it with 
all the infirmities belonging to it; and is in 
no better condition than the person from 
whom he received it." Andrews v. Pond, 13 
Pet. [3S U. S.] 65. And again: "A note over- 
due or a bill dishonored is a circumstance 
of suspicion to put those dealing for it aft- 
erwards on their guard, and in whose hands 
it is open to the same defenses that it was in 
the hands of the holder when it fell due. 
After maturity such paper cannot be nego- 
tiable in the due course of trade, although still 
assignable." Fowler v. Brantley, 14 Pet [39 
IT. S.] 318. If this is true of notes and bills 
which pass by delivery, a fortiori it must be 
so of claims, like those in the present case, 
assigned after the bankruptcy of the maker 
and actually proved up and filed in the bank- 



ruptcy proceedings. Nor can the fact that 
the claims were proved up 'in the name of 
Risdon be regarded as any higher evidence 
of title in him than would his possession of 
the assigned account and the indorsed cer- 
tificates had the claims not been proved and 
filed. 

If it is prima facie evidence of title it is 
not conclusive against the true owner. Pos- 
session, says the supreme court of California, 
of personal property is only prima facie evi- 
dence of ownership, and never prevails 
i against the true owner, except with reference 
to negotiable% instruments and whatever 
comes under the general denomination of 
currency. The principle that no one can be 
divested of his property without his consent, 
and the maxim that" no one can transfer a 
better title than he has himself, control all 
questions arising as to property, of which a 
transfer is attempted, with the exception 
stated. Wright v. Solomon, 19 Cal. 64. Wet- 
more V. San Francisco, 44 Cal. 294, cited by 
respondents, is not against this, because 
there the assignor of the demand against the 
city was the true owner of it, and assigned it 
absolutely. Here, Risdon was not the owner, 
and, under the general rule, could convey no 
better title than he had. 

But is Garratt a purchaser for value? 
Whether in the case of the transfer of a ne- 
gotiable instrument as security for a pre- 
existing debt, the ti-ansferee is a holder for 
value so as to cut off equities between the 
antecedent parties, is a very unsettled ques- 
tion. The tendency of the supreme court of 
the United States seems to be towards hold- 
ing that the transferee under such circum- 
stances takes the paper clear of equities of 
which he had no notice. Swift v. Tyson, 16 
Pet. [41 TJ. S.] 1; and Goodman v. Simonds, 
20 How. [61 U. S.] 343. But this, if ever it 
is done, will be on account of the favor with 
which the commercial law regards negotia- 
ble paper from a desire to make its circula- 
tion as safe and untrammelled as possible. 
The same" reason, however, does not apply 
to this case, and unless the respondent gave 
value, incurred some responsibility, parted 
with something, on the credit of the assign- 
ment, he can have no equity superior or 
equal to that of the true owners. 

But Garratt has parted with nothing on 
the faith or credit of Risdon's, assignment, 
and will be in no respect worse off, if these 
claims are returned to the true owner, than 
he was before they were assigned to him. 
The assignment of the claims to Garratt as a 
security for pre-existing debts and liabilities 
does not constitute him a "purchaser for 
value" according to the legal import of that 
term, nor enable him to invoke the rule, that 
where one of two innocent parties must 
suffer, from the fraud of a third person, 
he shall suffer who by some act of his has 
put it in the power of the third person to 
commit the fraud. On the other hand, these 
claims represent so much coin deposited by 
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Sharp and Briggs with Sime & Co., and 
hitherto they have received nothing for 
them. The notes in Jarboe's hands are not, 
and as we have seen, they cannot, under 
the agreement, become available to them. 
So that, if the respondent were to succeed, 
he would get some ?10,000, for which he had 
actually given nothing. Or Risdon himself 
would get it in case this additional security 
was not needed to make Garratt whole on 
the liabilities he has incun-ed for Risdon. 
Such a result is repugnant alike to law and 
equity. In addition to this, the testimony 
of Garratt leaves little doubt in my mind 
that he took the assignment with full knowl- 
edge of the true state of Risdon's title. I 
rest the decision, however, upon the gi-ound 
that Garratt is not a purchaser for value, 
and cannot, therefore, hold these claims 
against the true owner, whom I find to be 
the petitioner. 

There must be a decree for the petitioner 
as prayed, with costs. 

On appeal, Sawyer, Circuit Judge, aflSrmed 
the decree of the district court. [Case No. 12,- 
860.] 



SIMM (EMERSON v.). See Case No. 4,443. 

SIMM (KING v.). See Case No. 7,805. 

SIMMES (McGUNNIGLB v.). See Case No. 
8,817. 

Case "No. 12,86S. 

SIMMES V. MARINE INS. CO. 

[2 C'ranch, O. O. 618.] i 

Circuit Court, District of Columbia. Nov. 
Term. 1825. 

Marine Insurance — Insurable Interest — 
Freight — Bill of Lading — Destina- 
tion OF Vessel. 

1. A person, for whose use a vessel worth 
$3,000 or ?4.000 was built, and who held the 
builders' bond of conveyance of the same, upon 
the payment of ?1,260. and who had the entire 
possession and use of the vessel, had an in- 
surable interest in the freight, and truly repre- 
sented himself to the underwi'iters as the own- 
er of the vessel, although the register was in 
the name of the builder, and that fact not dis- 
closed to the underwriters at the time of exe- 
cuting the policy. 

2. Upon an open policy from St. Thomas to 
Havana, it was not necessary to disclose the 
fact that the vessel had sailed from Alexandria 
to Buenos Ayres, where a part of the cargo was 
distharged, and thence to St. Thomas. 

3. The owner of a vessel is entitled to rea- 
sonable freight only, unless he shows an express 
contract for a specific sum, or price. 

4. The bill of lading was not conclusive evi- 
dence of such a eonlxact. 

5. The bond of conveyance of the vessel, by 
the builder, to the plaintiff, was not conclusive 
evidence that the ownershij), so far as the 
freight was concerned, was in the builder at 
the time of the insurance. 

6. It was no valid objection to the plaintiff's 
recovering freight from the Danish island, St, 
Thomas, to the Spanish colony, Havana, that 
the vessel had been chartered at Buenos Ayres, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



then in a state of revolt against Spain, by 
Danish subjects, resident at St. Thomas, for a 
voyage fiom Buenos Ayres to Havana, with 
leave to stop at St. Thomas, where she did 
stop and changed her papers, and took a new 
bill of lading without unlading the cargo. 

This was an action [by Alexander Simines 
against the Marine Insurance Company of 
Alexandria] upon an open policy on freight 
of the schooner Eleanor Simmes, from St. 
Thomas to Havana, amounting to $3,100. 
The vessel was lost near Havana. 

The facts of the case appeared to be, that 
the vessel was built by one Levin Stewart, 
for the plaintiff, who was master of the ves- 
sel, and who had her vigged at his expense. 
That she was delivered to the plaintiff by 
Stewart, who registered her in his own 
name, and gave the plaintiff a bond to con- 
vey her to him upon the payment of the 
balance due for the building of her, amount- 
ing to $1,260. The value of the vessel being 
between §3,000 and $4,0(X). The application 
for insurance called her the Eleanor Simmes, 
Alexander Simmes, master and owner. 

Hewitt & Key, for plaintiff. 

Taylor & Swann, for defendants. 

Mr, Swann, for defendants, moved the 
court to instruct the juiT, that the plaintiff 
had shown no insurable interest in the 
freight; but that if he had, the nature of 
his interest ought to have been disclosed. 
He contended that freight cannot be insured 
as freight by any person who is not the own- 
er of the vessel, unless the nature of the 
plaintiff's claim for freight be disclosed to 
the underwriters at the time of executing 
the policy. That the plaintiff had no in- 
surable interest in the freight, until he had 
paid the $1,260. Riley v. Delafield, 7 Johns. 
522; Camden v. Anderson, Marsh, Ins. (Port- 
land Ed.) 91. 

Mr. Taylor, on the same side, contended 
that the plaintiff should also have disclosed 
the previous voyage from Buenos Ayres to 
St. Thomas. Murdock v. Potts, Marsh. Ins. 
230. 

Mr. Key, contra. The ownership may be 
proved by circumstantial evidence, and we 
have a right to contend before the juiy, that 
the plaintiff is the owner notwithstanding 
the register is in the name of Stewart. Both 
Simmes and Stewart had an insurable inter- 
est in the vessel. She was Avorth $4,000, and 
only $1,260 were due to Stewart. Simmes 
rigged her at his expense, and fitted her out, 
Stewart must be considered as a mere mort- 
gagee. He had an interest in the vessel to 
the extent of his $1,2G0, and no further. All 
the earnings of the vessel belonged to 
Simmes. He had the whole use of the ves- 
sel. Stewart could not have claimed the 
freight from the consignees. The fact that 
a part of the cargo was taken in at Buenos 
Ayres, does not affect the plaintiff's right to 
freight from St. Thomas to Havana. The 
courts of one nation do not enforce the rev- 
enue laws of another nation, 

THE COURT refused to give the instrue- 
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tion, as prayed, but instructed the jury, in 
effect, that if they should be satisfied by the 
evidence that Levin Stewart only retained 
the legal title as his security for $1,260, and 
permitted the plaintifE to take possession of 
the vessel, and use it for his own benefit, 
■and that the plaintiff rigged, fitted out, and 
furnished the said vessel at his own expense, 
for the voyage mentioned in the policy, and 
that the vessel was built for and sold to the 
plaintiff; then the plaintiff had an insurable 
interest in the freight, and the representa- 
tion made by the plaintiffs agent to the im- 
4erwriters was a sufficient disclosure of his 
interest. 

The defendants' counsel then prayed the 
•court to instruct the jury that the plaintiff 
could only recover a reasonable compensa- 
tion for the freight 

THE COURT refused to give the instruc- 
tion as prayed, but gave it with this qualifi- 
cation, to wit, unless the plaintiff should 
prove an express contract for a specific sum, 
fairly made; and that the bill of lading, 
although permitted by the defendants to be 
read in evidence, is not conclusive evidence 
of such a contract. 

THE COURT also refused the defendants' 
prayer to instruct the jury, that the bond of 
conveyance of the vessel from Stewart to 
Simmes was conclusive evidence of the own- 
•ership being in Stewart, and that Simmes 
had not an insurable interest in the freight 
■as owner, as represented in the written order 
for insurance. 

THE COURT also refused the defendants' 
pi-ayer to instruct the jury, that if they 
should find from the evidence, that the ves- 
sel was chartered at Buenos Ayres, by the 
Agent of Burgurt and Ullhorn, Danish sub- 
jects, resident in the Danish Island of St. 
Thomas, for a voyage thence to Havana, 
with leave to touch at St. Thomas, where 
her cargo, after touching there, was not tak- 
eii out; that Buenos Ayres was in a state 
of revolt against Spain, but claiming to be 
independent, and that Havana was in sub- 
jection to Spain; that her papers were chan- 
ged at St Thomas, and the bill of lading 
there signed, the voyage was illegal, and the 
plaintiff cannot recover upon this policy. 

The verdict was for the plaintiff. 

Bills of exception were taken, but no writ 
•of error. 



Case No, 1S,863. 

Ex parte SIMMONS, 

[4 Wash. C. 0. 396.] i 

Circuit Court, B. D. Pennsylvania. Oct. Term, 

1823. 

"Slavery — Fugitive Slave Law — Six MoiffHS' 
Residence ix Penxsylvania. 
1. The act of congress respecting .fugitives 
owing service and labour does not apply to 

1 EOriginally published from the MSS. of Hon. 
Bnshrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
■supervision of Richard Peters, Jr., Bsq.3 



slaves brought by their masters from one state 
to another, who afterwards escape, or refuse to 
return. 
[Cited in Jones v. Van Zandt 5 How. (40 U. 

S.) 228.] 
[Cited in Anderson v. Poindexter. 6 Ohio St. 
646; Com. v. Aves, 18 Pick. 222; Eells v. 
People, 4 Scam. 514; Willard v. People, Id. 
473.] 

2. A sojourner, who brings his slave with him 
to Pennsylvania, cannot claim him as a slave 
after he has resided there six months. He is 
free by the act of that state of March 1, 1780. 

[Cited in Polydore v. Prince, Case No. 11,- 
257; Oshorn v. Nicholson,. Id. 10,595.] 

This was an application made to WASH- 
INGTON, Circuit Justice, in Philadelphia, out 
of court, by Mr. Simmons, imder the third sec- 
tion of the act of congress respecting fugi- 
tives from justice, &c. (see 1 Story's Laws, 
274), for a certificate as provided by that sec- 
tion. The evidence was, that Mr. Simmons 
came to Philadelphia from Charleston, South 
Carolina, where he resided, and has planta- 
tions, in February 1822, and rented a house 
for one quarter, which he furnished, and in 
which he continued^to reside with his family 
for three quarters and six weeks. That he 
brought with him his slave, as his property, 
who remained- during that period, or the great- 
est part of it, in his service as a domestic, 
and who has remained in Philadelphia until 
the present time, without any attempt being 
made by his master to remove him ba^ik to 
South Carolina, until the present application. 

By WASHINGTON, Circuit Justice. The 
judge refused to grant the certificate upon the 
following grounds: 

1. That this is not a case within either the 
words or the intention of the third section 
of the act of congress, under which this ap- 
plication is made. That relates to fugitives 
from one state or territory to another. The 
words of the law are, that "when any pei'son 
held to labour in any of the United States, &c, 
under the laws thereof shall escape into any 
other of the said states," &c. the owner or 
his agent may seize "such fugitive from la- 
bour," and upon proof made to the satisfac- 
tion of the judge, that the person so seized 
doth, under the laws of tlie state "from which 
he fled" owe service, &c. it is made the duty 
of the judge to gi'ant the certificate. The sec- 
ond section of the fourth article of the consti- 
tution of the United States is confined to per- 
sons held to service or labour in one state, un- 
der the laws thereof, escaping into another. 
If the constitution and law relating to this 
subject were susceptible of a construction 
broader than the language used, so as to em- 
brace the case of persons owing service 
brought or carried into another state, it would 
clearly follow, that the act of this state, 
passed the 1st of March, 1780, for the gradual 
abolition of slaveiy (see 1 Smith's Laws, 492), 
so far as it respects slaves coming into this 
state from other states, would be repugnant 
to the above section of the constitution of the 
United States, and consequently void. But in 
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the case of Butler v. Hopper [Case No. 2,241], 
decided in the circuit court of the United 
States for this district, in -which this point 
was made, the court said that the law of this 
state was not a violation of the constitution 
of the United States, inasmuch as the consti- 
tution does not extend to the case of a slave 
voluntarily ean-ied by his master into another 
state, and there leaving him under the pro- 
tection of some law of the state declaring him 
free, hut to slaves escaping from one state to 
another. The slave in this case having heen 
voluntarily brought by his master into this 
state, I have no cognizance of the case, so far 
as respects this application, and the master 
must abide by the laws of this state so far as 
they may affect his rights. If the man claimed 
as a slave be not entitled to his freedom im- 
der the laws of this state, the master must 
pursue such remedy for his recovery as the 
laws of the state have provided for him. 

2, I am of opinion that the alleged slave is 
free under the act of the assembly of this 
state before referred to. The exception in the 
tenth section of the act in favour of members 
of congress, foreign ministers, and consuls, 
and sojourners, bringing their domestic serv- 
ants into the state, is qualified by the proviso, 
as to sojourners and persons passing through 
tie state, in such a manner as to exclude them 
from the benefit of the exception, where such 
domestic slave is retained in the state longer 
than six months. This man has been retained 
in the state, and in Mr. Simmons' service, for 
a much longer period than six months. 

Certificate refused. 



Case liTo. 1S,864. 

In re SIMMONS. 

[10 N- B. B. 253; 1 1 Cent. Law J. 440.] 

District Court, B. D. Michigan. Aug. 3, 1874. , 

Baxkruptct— The Petition — Defective Vehipi- 
CATios — Vekificatios bt Each Petitioner 

— AmESDMBXT — JOIIISDICTION. 

1. Several creditors filed a petition against 
their debtor to have him adjudged a bankrupt, 
on the 11th day of July, 1S74, which petition 
the debtor alleged was defective as to the verifi- 
cation; a motion was then made to amend by 
annexing to the petition a new verification, in 
case the verification shall be held insufficient. 
Held, that when the petitioners, constituting 
one-fourth in number and one-third in value of 
the creditors, are less than five, it is not neces- 
sary for the person verifying the petition, as 
agent, to state the residence of his principals as 
a foundation of his right to act in me premises. 

[Cited in Re California Pae. R. Co., Case No- 
2,315.] 

2. Where several petitioners join in the peti- 
tion in separate and distinct rights, each stands 
as a separate and distinct party to the litigation 
so far as the right in which he prosecutes is con- 
cerned, and a verification by or on behalf of 
each petitioner is required. 

1 [Reprinted from 10 N. B. R. 253, by permis- 
sion.] 



3. The court has jurisdiction when a petition 

is filed, notwithstanding the insuflScieney of the 

verification, and therefore power to allow an 

amendment of it. 

[Cited in Re Rosenfields, Case No. 12,061; 

Re Hanibel, Id. 6,023; Re Mann, Id. 9,033 j 

Re Donnelly, 5 Fed. 787,] 

On the motion of respondent [Solomon Sim- 
mons] to vacate the order to show cause and 
dismiss the petition for want of a sufficient 
verification to the petition, and the cross mo- 
tion of the petitioning creditors to amend by 
supplying a sufficient verification. By the 
12th section of the amendatory act of June 
22, 1874 [18 Stat. 180], section 39 of the orig- 
inal act [14 Stat. 536] was, among other 
things, amended so as to provide that any 
person residing and owing debts, and com- 
mitting any one of certain acts, as therein 
specified, shall be deemed to have committed 
an act of bankruptcy, and, subject to condi- 
tions therein mentioned, "shall be adjudged a 
bankrupt on the petition of one or more of 
his creditors, who shall constitute one-fourth 
thereof, at least, in number, and the aggre- 
gate of whose debts provable under this act 
amounts to at least one-third of the debts so 
provable: « * * And the petition of cred- 
itors under this section may be sufficiently 
verified by the first five signers thereof, if so 
many there be. And if any of said first five 
signers shall not reside in the district in 
which such petition is to be filed, the same 
may be signed and verified by the oath or 
oaths of the attorney or attorneys, agent or 
agents, of such signers." 

The petition in this case was filed July 11, 
1874, by four creditors, who are described in 
the introduction of the petition as follows: 
"The petition of Simon Heavenrich and Sam- 
uel Heavenrich, doing business under the firm 
name of Heavenrich Brothers, of Detroit, 
Michigan, in said district; of L. Moms; of 
Dessar, Stern & Co., a partnership composed 
of A, Dessar, D. Stern, J. B. Dessar, and D. 
Dessar; of Meyer & Schwab, a partnership 
composed of Julius R. Meyer, and Jacob 
Schwab, all of the city, county, and state of 
New York." The petition is signed as fol- 
lows: "Heavem'ich Brothers, per Samuel 
Heavenrich. L. Morris, per Samuel Heaven- 
rich, Agent. Dessar, Stem & Co., per Sam- 
uel Heavenrich, Agent. Meyer & Schwab, 
per Samuel Heavenrich, Agent." 
The verification of the petition is as follows: 
"Eastern District of Michigan, ss.: I, Sam- 
uel Heavenrich, being duly sworn, says that 
he is one of the firm of Heavenrich Brothers, 
of Detroit, Michigan, and make this affidavit 
on their behalf— that he is also agent for L. 
Morris, Dessar, Stem & Co., and Meyer & 
Schwab, and has full power and authority 
from them to make this petition, do hereby 
make solemn oath that the statements con- 
tained in the foregoing petition by me sub- 
scribed are true of my own knowledge, so far 
as the same are stated upon my own knowl- 
edge, and that those matters which are stated 
therein on information and behef, are true 
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according to the liest of my knowledge, in- 
formation, and belief. Samuel Heavenrich. 

"Subscribed and sworn to before me, this 
nth day of July, A. D. 18T4. Jno. Graves, 
U. S. Commissioner, East. Dist., Michigan," 

The grounds of the motion to vacate and 
dismiss are: First, that the aflSdavit does not 
show any authority in Samuel Heavenrich to 
sign and verify the petition for the last three 
petitioners named, because it does not state 
that they do not reside in this district; and, 
second, that it is not in fact made on behalf 
of the said petitioners. On behalf of the pe- 
titioning creditors it was contended as to the 
first ground of motion, that even if the pro- 
vision quoted applies to this case, the state- 
ment of the residence of petitioners in the 
introduction of the petition is sufficient to 
confer the authority to sign and verify the pe- 
tition by agent or attorney; but it was at 
the same time contended that the provision 
In question applies only where there are five 
or more petitioners, and that, in a case like 
the present, where the number is less than 
five, the law as to verification remains as it 
was before the amendment, and that by that 
law a verification by one of several petition- 
ing creditors was sufficient. And as to the 
second ground of motion, it was contended 
that it is sufficient to state that the person 
making the oath is agent and has authority 
to malce the petition; and that, in this in- 
stance, the person making the oath, being 
himself one of the petitioners, his statement 
that the contents of the petition are true of 
his own knowledge, so far as stated upon his 
own knowledge, was sufficient, because 
what, was stated upon the knowledge of all 
the petitioners was necessarily upon the 
knowledge of each one of them. While op- 
posing the motion, however, a motion was 
interposed on behalf of the petitioning cred- 
itors, to amend by annexing to the petition 
a new verification in case the verification 
shall be held insufficient 

Don. M. Dickinson, for petitioning cred- 
itors. 
H. M. Duffield, for respondents. 

LONGYEAR, District Judge. By the 
amendatory act of June 22, 1874 (section 12), 
non-residence within the district in which the 
petition is to be filed is made the sole ground 
of the right or privilege to have the petition 
signed and verified by agent or attorney; 
and I am of opinion that in all cases coming 
within the provisions of the amendment, 
such non-residence should be stated and 
sworn to in the affidavit by which the pe- 
tition is verified, especially where, as in this 
case, the residence of the petitioners is 
stated in the petition by way of description 
merely, and not by way of positive aver- 
ment. But it is unnecessary to elaborate 
this point, because I am of opinion that this 
case does not come within the provisions of 



the amendment so far as the matter of the 
verification of the petition is concerned. The 
language of the provision under considera- 
tion is, "And if any of the said first five 
signers shall not reside in the district," etc. 
The words "said first five signers" relate 
back to the next preceding sentence, viz.:: 
"And the petition of creditors under this 
section may be sufficiently verified by the 
oaths of the first five signers thereof, if sa 
many there be." If there be not so many 
as five, then, certainly, the provision can 
have no application, because it wa^s not 
made, neithei- was it needed for any sueli 
case; in all such cases the law was left as- 
it was before the amendment. In the pres- 
ent case the petitioners are less than five 
in number, and therefore it was not neces- 
sary for the person verifying the petition as- 
agent to state the residence of his principals 
as a foundation of his right to act in the 
premises. The sufficiency of the verifica- 
tion, then, must be tested by the law with- 
out reference to the provision in question. 

The position of petitionei-s* counsel is that 
the verification is certainly sufficient as to one 
of the petitioners, viz: Heavenrich Brothers :: 
and that a verification by one of the several pe- 
titioners is sufficient (the whole number be- 
ing less than five), and that it has always 
been so treated and held in practice. Such 
was my first impression, but upon reflection, 
and a somewhat critical search for decisions- 
of the courts upon the question, I am satis- 
fied that the position cannot be maintained 
where, as in the present case, the petitioners- ' 
join in separate and distinct rights, and 
not in one and the same right as partners- 
or otherwise. Where several petitioners join 
in the petition in the same right the practice 
is, I believe, well settled, to treat a verifica- 
tion by one as sufficient, and no good reason 
is apparent why it should not be so. But 
the case of petitioners joining in separate 
and distinct rights is very different. Then 
each stands as a separate and distinct party 
to the litigation, so far as the right in which 
he prosecutes is concerned. The debt or 
right to prosecute of each may be contested 
separately from all the others. They are 
allowed to join in order to make up the req- 
uisite number and amount, but when so 
joined the matter stands precisely the same 
as if each had filed a separate petition on 
his own separate debt, based upon the same 
act or acts of bankruptcy, and then consoli- 
dated into one suit; and a verification by 
or on behalf of each petitioner is just as- 
necessary in the one case as in the other. 

The only remaining question upon thi& 
branch of the matter, therefore, is, was the 
verification sufficient as to each one of the 
petitioning creditors? As to Heavenrich 
Brothers, it was no doubt sufficient, and it 
was so conceded. As to the others, how- 
ever, I think it was insufficient True, Sam- 
uel Heavenrich, who signed the petition on 
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behalf of the others as their agent, swears 
to his agency and to his authority "to make" 
tlie petition. This no doubt sufficiently es- 
tablishes his authority to sign and verify 
the petition on their behalf. But the diffi- 
culty is, he utterly failed to so verify. His 
affidavit is not in terms, nor by any impli- 
cation whatever, on behalf of any of the pe- 
titioners other than Heavenrich Brothers. 
On the contrary, it is in terms, and by 
necessary implication, limited to them and 
them alone. In the firat place, he swore that 
he was a member of the firm of Heavenrich 
Brothers, one of the petitionei-s, and that he 
made the affidavit on their behalf; and then, 
when be came to the substance of the verifica- 
tion, he swore "that the statements contained 
in the foregoing petition by me subscribed are 
true of my own knowledge so far as same 
are stated upon my own knowledge;" thus 
clearly limiting his verification to himself and 
his firm, and excluding any application of it 
to the other petitioners. There was, therefore, 
no verification whatever as to the three peti- 
tioners, Morris, Dessar, Stem & Co., and Meyer 
& Schwab; without which the order to show 
cause was not authorized. It results that the 
motion of respondent must be gi-anted, so far 
at least as to vacate the order to show cause. 

The only question remaining is that arising 
upon the motion on behalf of the petitioning 
creditors for leave to amend by supplying a 
sufficient verification. The solution of this 
question depends upon whether jurisdiction of 
the suit or matter depended upon there being 
a sufficient verification in the first instance. 
In Re McNaxighton [Case No. 8,912], this com't 
held that jurisdiction was obtained by the fil- 
ing of the petition, and that the verification of 
the petition and depositions of debt and of 
act of bankruptcy were necessaiy only to ob- 
tain jurisdiction of the pei-son of the alleged 
bankrupt by the process of the court, to wit: 
the order to show cause. See, also, In re Ray- 
nor [Case No. 11,597]. On a review of the 
grounds of judgment in Re McNaughton, I 
still adliere to the opinion there expressed. It 
is true that decision was made before the re- 
cent amendments, but the amendments have 
not changed the law so far as it bears upon 
the question now imder consideration. The 
language of the act, both before and after tht 
amendments (.section 39), prescribing the means 
of acquiring jurisdiction so far as relates to 
the petition, is, "Shall be adjudged a bank- 
rupt on the petition of one or more of his cred- 
itor." Nowhere in the act, nor by any mle 
or order is any verification of the petition ex- 
pressly required. Why then is a verification 
necessaiy at all? By some this question is 
answered by saying, because the supreme court 
have so indicated by the foi-ms prescribed by 
them. But, in my opinion, that would be as- 
cribing to the supreme court the exercise of an 
unwarranted power in -the absence of anything 
in the act itself making a verification neces- 
sary. In my opinion the answer to the ques- 



tion is found in the provision of section 40, 
prescribing upon what showing an order to 
show cause may be made. That provision is 
as follows: "That upon the filing of the peti- 
tion authorized by the next preceding section, 
if it shall appear that sufficient grounds exist 
therefor, the court shall dh-ect the entry of an 
order requiring the debtor to appear and show 
cause," etc. That "sufficient giounds exist" 
can be made "to appear" only by some sort 
of legal evidence; and by the prescribed fonus 
the supreme court have, in efCect, said what 
that evidence shall be, viz.: First, a verifi- 
cation of the entire petition, and second, deposi- 
tions as to the alleged debt and act or acts 
of bankruptcy. The verification is no part of 
the petition. It is necessary that it should 
accompany the petition only in order to predi- 
cate upon it certain prescribed action in fur- 
therance of the juiisdiction acquired by the fil- 
ing of the petition, viz: the order to show 
cause. The filing of the petition is mentioned 
in section 40 as authorized by the next preced- 
ing section as an accomplished fact; and then, 
for the first time, creates a necessity for a veri- 
fication; and the commencement of proceed- 
ings is made to date from such filing. Sec- 
tion as. 

Therefore, having jurisdiction of the matter, 
notwithstanding the insufficiency of the veri- 
fication, the court has power to allow the 
amendment asked. As no good reason appears 
why it should not be allowed, and as it does 
appear that a denial of the motion to award 
and a dismissal of the petition would be a 
denial of the right of creditors to proceed at all 
by a new petition, for the reason that the six 
months' limitation, within which a petition can 
be filed for the act of banlcruptcy alleged, has 
expired shice the filing of this petition, i 
think the amendment ought to be allowed, and 
the same is allowed accordingly. But it must 
be upon tei-ms of payment by the petitioning 
creditors of all costs upon the order to show 
cause hereby vacated, and the costs of these 
motions, to be taxed, including a solicitor's 
fee of ten dollars. Ordered accordingly. 



Case No. 12,865. 

SIMMONS' CASE. 

[1 Brown, Adm. 128.] i 

District Court, E. D. Michigan. Nov., 1865. 

Customs Ddties — Smuggling — Definitiox or 
"Wearing Apparel in Actual Use. " 

A person who goes to a foreign country for 
the purpose of buying clothing, is not within 
the provisions of .^ection 3 of the act of March 
3, 1857 [11 Stat. 194], providing for the free en- 
try of "wearing apparel in actual use * « * 
of persons arriving in the United States," not- 
withstanding he wears the same in returning 
home. 

Information for smuggling. From the de- 
fendant's admission to the collector, it ap- 

3 [Reported by Hon, Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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peared that being a resident of Washtenaw 
•county, Michigan, on the 17th of Novemher, 
A. D. 1S65, he went from there to Windsor, 
Canada West, for the pui-pose of buying an 
•overcoat for his son, a lad of eighteen, who 
accompanied him. It was purchased and put 
on by the young man; the father and son re- 
•crossed the river into the United States, the 
«ou wearing tlie overcoat, passed by the cus- 
tom house, and When stopped by a custom 
Chouse officer, wlio seized the coat, declared 
that they had no intention of entering the 
goods. 

Alfred Russell, Dist. Atty., for United 
:States. 

WILKINS, District Judge (chargmg jui-y). 
If the jury find the facts as stated in the tes- 
timony of the collector, I instruct you that the 
offense as matter of law is complete. Section 
5 of the act of June 30, 1864 (Sess. Laws 1864, 
p. 207), provides for duty on clothing, as fol- 
lows: "On clothing, ready made, and wear- 
ing apparel of every description, composed 
wholly or in part of wool, made up or manu- 
factured wholly or in part by the tailor, seam- 
:stress or manufacturer, except hosiery, twenty- 
four cents i)er pound, and in addition thereto, 
forty per centum ad valorem." The defend- 
oint relies upon section 3 of the act of March 
■3, 1857 (11 Stat. 194), which provides for the 
free entry of "wearing apparel in actual use, 
umd other personal effects (not merchandise), 
professional books, implements, instruments, 
jind tools of trade, occupation or employ- 
ment, of persons arriving in the United 
States." In my view of the law, the over- 
•coat, although on the back of the young man, 
was not in "the actual use of a person arriv- 
ing in the United States," within the meaning 
of the exemption. The use referred to in the 
•statute is use prior to coming into the United 
States, by a person who has been abroad, or 
lived abroad, and who has not visited the for- 
eign country for the veiy purpose of bringing 
In the clothing upon his body, with the design 
«f thereby escaping the payment of duty. 
Otherwise a dozen men might cross repeated- 
ly 'during the day, and bring over clothing 
■enoiTgh on their backs to supply a clothing 
store. Moreover, in all cases of wearing ap- 
parel in use, tools, etc., a free entry must be 
made at the custom house, and a declaration 
made under oath, in writing, bringing the 
party within the exemption. See General Reg- 
ulations Treasury Department, pp. 560, 600. 
I understand the practice is quite general of 
persons going to Canada and wearing back 
.new clothes, sending the old ones by express. 
TTiis is in direct violation of the law, and if 
•satisfied of the facts, your verdict should be 
^ailty. 

Defendant convicted. 
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SIMMONS et al. v, BLAGKINTON et al. 

[3 Ban. & A. 481.] i 

Circuit Court, D. Massachusetts, Oct., 1878. 

Patents— ITTiLiTr—ORSAMEXTAii Chais Links- 
Novelty. 

1. Where a patented invention possesses pe- 
culiar advantages, derived from mode of con- 
struction, which are not found in prior devices 
of generally a similar character, there is suffi- 
cient utility to support the patent. 

2. Letters patent No. 193,543, for "au im- 
provemeut in ornamental chain links," the 
claims of which are: "1, The combination, in a 
box-chain link, of the independent perforated 
and externally-plated sides, A, having mitred 
edged, and soldered together at said edges or 
from the inner side of the link, substantially as 
specified," and "2. The combination of the per- 
forated sides A having plated exterior surfaces, 
and mitred joints at tEeir edges, united inter- 
nally by solder s, and the end rings, B, entered 
and soldered within the open ends of the box- 
link formed by the sides A, essentially as de- 
scribed," held valid. 

3. Such invention is limited to links made of 
plated metal, and is not anticipated by a solid 
gold link with open sides, and mitred together 
at the corners of the blanks or pieces of which 
it is composed; nor by a link made of plated 
material, but so constructed that the material 
must be plated on both sides, and, therefore, 
without the advantages pointed out in the pat- 
ent, of saving the more precious material ob- 
tained by the process of rolling the gold or sil- 
ver upon one side only of the strip of inferior 
metal. 

[This was a bill in equity by Robert F. 
Simmons and others against William Blaek- 
inton and othei-s to enjoin the infringe- 
ment of letters patent No. 193,543, granted 
July 24, 1877,] 

Smith & Bates, for complainants. 
George D. Noyes, for defendants. 

Before CLUTFORD, Circuit Justice, and 
LOWELL, District Judge. 

LOWELL, District Judge. The complain- 
ants are the patentees in letters patent No. 
193,543, of an invention of Ernst Nortemann, 
which was assigned to them after the appli- 
cation for the patent and before its issue. 
The title is "An Improvement in Ornamen- 
tal Chain Links," The specification declares 
that the object of the invention, as applied to 
gold or silver-plated ornamental chains, is 
to produce a plated chain having certain of 
its links of a box-like or tubular construc- 
tion, and with ornamental perforations in its 
sides, thus giving lightness, as well as beau- 
ty, to the chain, which, moreover, is capable 
of taking a fine finish. It describes the in- 
vention as consisting in a box-link having 
three or more perforated sides, each of which 
latter is made of a separate piece of plated 
metal, beveled at its edges, so that when the 
sevei-al sides are put together they form a 
mitre joint, and are united by soldering from 
the inside of the link, the plated surface be- 



1 [Reported by Hubert A. Banning. Esq., and 
Henry Ardeii, Esq., and here reprinted by per- 
mission.] 
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ing on the exterior of the latter. By this 
construction of the box link, the specification 
proceeds, the plated surface of the link is 
kept intact at the edges, corners or angles 
of its sides, and said edges are brought np 
sharp with the plated surface wholly on the 
exterior of the link and without any expo- 
sure of the inside solder, by which the sides 
are united. End links are also combined 
with the box-link to connect said link with 
other links, etc. There is then a full de- 
scription of the mode of making the links, 
with appropriate figures. The method is to 
take brass stock in the form of a plate, 
which is coated or plated with gold or sil- 
ver on one surface by rolling, and, after cut- 
ting this plate into suitable strips, to cut 
out a series of blanks, in which ornamental 
perforations are then made, and they are 
afterward beveled on the inner or stock side 
by the action of revolving burrs or cutters. 
The necessary number of sides having been 
made they are soldered together on the in- 
side. The inventor repeats that by thus 
constructing the box-link, the plating on the 
outside is brought up as sharp on the edges 
as if it were made of gold or silver, and the 
plated surface is preserved intact on the 
edges. Neither is any gold or silver wasted, 
as all the plating is on the outside of the 
link; and by making the perforations in the 
blanks, a highly ornamental and light, hol- 
low or box-link is easily and cheaply pro- 
duced. 

The claims are: "1. The combination, in a 
box-chain link, of the independent perforat- 
ed and externally-plated sides A, having 
mitred edges, and soldered together at said 
edges on or from the inside of the link, sub- 
stantially as specified. 

"2. The combination of the perforated sides 
A, having plated exterior^ surfaces, and 
miti-ed joints at their edges, united internally 

[Drawings of patent No. 193,543, granted July 
24, 1877, to E. Nortemann; published from the 
records of the United States patent office.] 





by solder, s, and the end rings, B, entered 
and soldered within the open ends of the 
box-link formed by the sides A, essentially as 
described." 

These quotations have been made from 
the specification, because while the defend- 
ants' links are admitted to come exactly with- 
in the specification and claims, they insist 
that the patent is for a link of the box-Hke 
form, of whatever material it may be made, 
including solid gold or silver, and that if 
there are any special features adapted to 
plated chains, they are only incidental and 
do not limit the invention. The plaintiffs, on 
the other hand, contend that the patent is for 
a new article of plated links. The question 
is important in view of the state of the art 
in 1877. 

We are of opinion that the description of 
the patent, and more especially the language 
of the claims, dearly confine the inventor to 
links made of plated metal. Both claims are 
expressly limited to this. 

Under this construction we have carefully 
examined the two links which the evidence 
shows to have been made before the date 
of the plaintiffs' invention, represented by the 
Exhibits "Bidet 1," and "Blackinton 1." 

"Bidet 1" is a solid gold Unk, with open 
sides, and mitred together at the corners of 
the blanks or pieces of which it is composed. 
If this link showed substantially the con- 
sti"uction of the plaintiffs' link, then though 
that construction might serve a peculiarly 
useful pm"pose when used in plated work, it 
would be impossible to sustain a patent for it, 
notwithstanding the fact that they have con- 
fined their claim to plated links, because the 
supposed invention would be merely a change 
from one known material to another: Hotch- 
kiss V. Greenwood, 11 How. [52 U. S.] 248; 
Hicks V. Kelsey, 18 Wall. l8o U. S.] 670. 
But the peculiar advantages which the link, 
as a plated link, derives from its mode of 
construction would not be found in one made 
after the model of "Bidet 1," and, therefore, 
a small field of invention is left on which the 
precise link made by the plaintifCs and copied 
by the defendants may rest. 

The other link is made of plated material, 
but so constructed that the material must 
be plated on both sides, and, therefore, with- 
out the advantage which the specification dis- 
tinctly points out of the saving of the more 
precious material obtained by the process of 
rolling the gold or silver upon one side only 
of the strip of inferior metal. This appears 
to us to be a sufacient utility to support the 
patent. 

We, therefore, decide that the plaintiffs' 
plated link is new as a distinct article of 
manufacture. The infringement is admitted. 

Interlocutory decree for the complainants. 



SIMMONS (COMMERCIAL NAT. BANK v.). 
See Case No, 8,062. 
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Case No. 1S,867. 

SIMMONS V. GIRD. 

[2 Ccanch, O- 0. 100.] s 

Circuit Court, District of Columbia. April 
Term, 1814. 

Slavert— Suit foe Freedom— 0^'E Teak's Besi 

©BNOE. 

The time of a slave's sailing on a voyage from 
Alexandria, is not to be considered as a part of 
his year's residence so as to entitle him to free- 
dom, under the Virginia law of December 17, 
1792, § 2. 

[This -was an action by negro Robert Sim- 
mons against John Gird.] 

The plaintiff was a slave, bronght into Al- 
exandria, whence he sailed on a voyage, and 
returned to Alexandria, but was not "kept 
therein one whole year together, or so long, 
at different times, as amounted to one year," 
unless the time of his sailing on the voyage 
shonld be included. 

This being stated in a special verdict, THE 
COURT rendered judgment for the defend- 
ant. 



SIMMONS (HOPKINS v.). See Case No. 
6,691. 

SIMMONS (THORPE v.). See Case No. 14,- 
007. 

SIMMONS (UNITED STATES v.). See Case 
No. 16,289. 

SIMMONS (VAI/K v.). See Case No. 16,815. 



Case No. 1S,868. 

SIMMS V. BAKER. 

D. Brunner, Col. Cas. 205; i Cooke, 146.] 

Circuit Court, Tennessee.s 1812. 

Pqblic Lands — Grant — Calls — Natcral Objects. 

A call in a grant or entry for distance gives 
way to a call for a natural object or boundary, 
and the party must go to the natural boundary, 
though it vary both course and distance. 

This was an action of ejectment [by Simms' 
lessee against Baker] brought to recover pos- 
session of a tract of land. The plaintiff pro- 
duced a grant, dated the 15th of July, 1793, 
from the state of North Carolina, calling for 
five thousand acres of land, "lying on both 
sides of the south fork of Duck river, begin- 
ning on the north bank of the river, where 
the lower line of a survey made for John G. 
Blount and Thomas Blount crosses the same." 
The suiTey of the Blounts was made on the 
25th day of August, 1792, calling for five thou- 
sand acres of land, "on both sides of the two 
main forks of Duck river, beginning opposite 
the mouth of the Wartraee fork, at a black 
walnut, plum tree and hickory; running 
thence west eight himdred and ninety-four 

3 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Reported by Albert Brunner, Esq.,' and here 
reprinted by permission.] 

2 [District not given.] 
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poles to a haekberry; thence south eight 
hundred and ninety-four poles to a stake, 
crossing the river; thence east eight hun- 
dred and nineiy-four poles to a stake'; thence 
north eight hundred and ninety-four poles, 
crossing the south fork of Duck river, to 
the beginning." The beginning corner to the 
survey of the Blounts was well established, 
but no actual survey ever had been made; 
nor had there been an actual survey of the 
land claimed by the plaintiff. The line, in 
the survey of John G. Blount and Thomas 
Blount, calling to run south eight hundred 
and ninety-four poles to a stake, crossing 
the river, by actual survey stops one mile 
and eight poles short of the river. The 
grant of the plaintiff calls to 'begin where 
this line crosses the river. The material 
question before the court was, whether John 
G. and Thomas Blount had a right to extend 
their south line beyond the distance called 
for to the river? 

Dickinson, Whiteside & Hayes, for plaintiff. 
Grundy & Cooke, for defendant. 

Mcnairy, District Judge (TODD, Circuit 
Justice, absent). The cases produced by the 
plaintiff have not been answered particular- 
ly by the counsel for the defendant. They 
seem to rely more upon the reason of the 
case than upon authority. It is not neces- 
sary for me to say what would be my opin- 
ion, were this a ease res integra. It is suffi- 
cient that the question has been long settled, 
both in this state and North Carolina. If 
the calls in an entry or grant are for a giv- 
en course and distance, this course and dis- 
tance must be pursued; but if there be also 
a call for a marked tree, or a natural bound- 
ary, the party must go to the tree, or 
natural boundary, although it may vary 
from both course and distance. The natural 
boundary called for in this case is Duck 
river; and although the distance given falls 
short of the river one mile and eight poles, 
yet, nhder the influence of the principle just 
mentioned, the grantees have a right to ex- 
tend their line as far as the river. The call 
for crossing Duck river evidently shows 
that it was the intention to run at least to 
the bank on the opposite side of the river; 
and as the distance called for has given out, 
the line must there stop, as there is nothing 
to which it can be attached to extend it 
beyond this point. What would be the opin- 
ion of the court in a case where there was 
an excessive surplus is not now necessary to 
be stated, as this is not so great as many 
cases where the rule has been adhered to. 
Indeed, so far as my knowledge on the sub- 
ject extends, no instance has occurred where 
the courts have been guilty of a departure 
from -the rule. 

I am, therefore, of opinion that- John' G. 
Blount and Thomas Blount, or those claim- 
ing under them, have a good legal claim, 
by virtue of their grant, as far as the river. 
Wherever this line crosses the river is the 



SIMMS (Case No. 12,869) 



[22 Fed. Cas. page 158 J 



place where the plaintiCE is to begin, -which 
renders his place of beginning certain. 1 
Hayw. 252; 2 Hayw. 160. 



SIMMS (BIRCH T.). See Case No. 1,427. 
SIMMS (COX v.). See Case No. 3,306. 



Case Wo. IS, 869. 

SIMMS V. DICKSON. 

[1 Brunner, Ool. Cas. 196; i Coolce, 137.] 

CHrcuit Court, Tennessee.2 1812. 

Grast — NoTOKiETr OF Objects Called for in 
Entky. 

Notoriety will cure a defective descriation in 
an entry, and in case of conflicting rights will 
be sufficient, if such notonety is established be- 
fore the date of the conflicting entry. 

In this case both plaintiff [Simms' lessee] 
and defendant [Dickson] claimed under 
grants from the state of North Carolina. The 
grant under which the lessors of the plaintiff 
claimed title was dated in 1702, and was of 
an older date than the gi-ant of the defendant. 
The defendant produced in evidence an entry 
made on the 23d day of October, 1783, in the 
following words: "Jonathan Greaves enters 
three thousand acres of land lying on the 
north side of Duck river, on the first creek 
above Spring creek, beginning on said river 
three quartei-s of a mile below the mouth of 
said creek, running north and east for quan- 
tity." Upon which entry a gi'ant issued in 
1795, containing the following description of 
the land: "Beginning on the noith side of 
Duck river, on the said river, about three 
quarters of a mile below the mouth of the 
first creek above Spring creek, at a beech, run- 
ning thence north," etc. The grant then de- 
scribes the boundaries. Spring creek was 
proved to be notorious as early as February, 
1784; and the witnesses who proved this no- 
torietj' also stated that a Mr. Drake, since 
dead, told them it had been named by himself 
and another man in the summer of 1783. It 
did not appear that any person except those 
two men had ever been on Spring creek at or 
before the entry of Greaves was made. The 
creek has been called Spring creek ever 
since. There was no proof that the corners 
and lines called for in the defendant's grant 
could be found or were in existence. The 
defendant also produced a plat of the survey 
upon which the grant issued, describing the 
land in the same words used in the grant. 

Hayes & Dickinson, for plaintiff. 
Cooke & Whiteside, for defendant. 

[Before TODD, Circuit Justice, and ilc- 
NAIRY, District Judge.] 

TODD, Circuit Justice. The first question 
which presents itself is as to the notoriety 

1 [Reported by Albert Bruuner, Esq., and here- 
reprinted by permission.] 

~ [District not given.] 



of Spring creek. Whether it possessed sutli- 
cient notonety is a question of fact to be de- 
termined by the jury; but it may not lu- 
amiss to make some observations upon tlu' 
subject of notoriety. Let it first be observed 
that the oldest grant cannot be set aside but 
by a special entry previously made. What 
is a special entry? Nothing more than an 
enti-j' which truly describes the objects for 
which it calls. Upon examining the North 
Carolina land law it will be found that noth- 
ing is said about notoriety. It has been in- 
troduced by the courts for the purpose of 
aiding an entry otherwise defective. The ob- 
ject of the legislature was that every entiT 
should be so made as to afford to a subse- 
quent locator a reasonable opportunitj' of 
finding the land first located. This, no 
doubt, was the point in view in which the 
legislature of North Carolina considered the 
subject. But it happened in a great many 
instances that the locator in describing the 
land used a defective description. This, of 
couree, made the enti-y void, unless some- 
thing else appeared to remedy the defect. 
Under the influence of these considerations 
the courts of justice have very properly de- 
termined that, in the case of a defective de- 
scription, the entry will still be good if the 
objects called for in the entry were notori- 
ous, that is, genei-ally known by persons con- 
versant in that section of the country. Thus 
we see that the whole doctrine of notoriety 
has been introduced for the purpose of aid- 
ing an entry, and we ought to be cautious 
how we permit it to work a destruction. 

When we speak of notorietv we do not 
thereby mean that the object is known to all 
the world. It is intended only to convey 
the idea that the object was known by the 
name specified in the entry, to persons gen- 
erally who lived or were conversant in the 
section of the country where the object ex- 
isted. Where notoriety becomes necessary 
to be proved, the material matter to estab- 
lish is, was this object geneiully known by 
the name mentioned in the entiy, to persons 
conversant in the part of the country where 
the land is supposed to lie? If this question 
is affirmatively ascertained the notoriety of 
the object is established. It seems not to 
be 'questioned but that Spring creek was suf- 
ficiently notorious before the commencement 
of the plaintiff's claim; and it has been ar- 
gued that although the creek was not gen- 
erally known at the time the defendant's en- 
tiy was made, still the entry is good, if it 
acquired notoriety before the adversaiy claim 
originated. Upon this point I wish to be 
understood as giving no opinion. I deter- 
mined against this argument in Kentucky, 
in the case of Liggett v. Marshall [Case No. 
8,342], but the ground of that determinati^ni 
was that such was the settled doctrine in the 
state courts. If it had been a case res in- 
tegi-a I am not prepared to say that a similar 
decision would have been made. In this 
state, so far as I know, the question is not 
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understood as settled either way; so tliat it 
may be taken up and decided upon principle. 
But I repeat tliat I do not wish to he under- 
stood as giving an opinion upon the point 
positively, though I confess that I am strong- 
ly inclined to the idea that if the object 
called for becomes notorious before the con- 
flicting entry is made the purposes of the law 
are satisfied. Hardin, 71. As to the word 
"about," used in the grant, I am of opinion 
tliat it does not make the land uncertain. It 
has always been determined that the word 
"about" signifies in an entry or grant "at," 
unless something can be shown to evidence 
a contrary intention. If a grant calls to be- 
gin "about a mile from Nashville," giving 
the course, but giving no other description 
of the beginning, the beginning should be 
precisely at the end of the mile. Or sup- 
pose, as in this case, the grant calls to begin 
"on Duck river about three quartei^ of a 
mile below the mouth of the first creek above 
Spring creek, at a beech." Now if the beech 
can be found that must be the place of be- 
ginning; but if the beech cannot be found, 
then the beginning must be at the end of 
three quartei-s of a mile, meandering the riv- 
er from the mouth of the creek. If two ob- 
jects are called for in the grant as the means 
of identifying the land, one of them mutable, 
and the other immutable, viz., a tree and the 
mouth of a creek, and the tree can be found 
and identified, but the mouth of the creek 
cannot, yet the grant would be held sufficient, 
for the land is legally identified. Surely the 
principle upon which such adjudications 
have been made will operate at least as fully 
in a case where the mouth of the creek is 
established and identified, although the tree 
cannot be found. It is tberefore my opin- 
ion that the beginning mentioned in the grant 
is well enough descx-ibed. It may be also re- 
marked that in the construction of the word 
"about" the decisions have not been single. 
The same rule has been applied to the ex- 
pression "near"; and so a call to run east- 
wardly has been adjudged to mean due east, 
unless there be some object which can be 
found to control the couree. Similar deci- 
sions have been made in relation to all such 
doubtful expressions. 

As to the call for the tree I will barely add 
that perhaps one never was marked. If 
such be the fact the omission was the fault 
of the surveyor, and should not prejudice 
the gi-antee. It is sufficient if he can show 
enough of the objects called for in the grant 
to identify the land. 

McNAIRY, District Judge, conciu-red with 
Judge TODD in the opinion which he deliv- 
^ ered. Upon the subject of subsequent noto- 
riety he added: 

The whole object of either description or 
notoriety is to enable a subsequent locator 
who uses reasonable industry to find the land 
first located, and thereby prevent an intei-- 
ference. My opinion, decidedly, is that Jf 
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the objects called for are notorious at the 
time the entry is made, or become so before- 
any person else makes an entry, the object 
of the law is complied with. It is refining 
too much to say that the entry shall be void„ 
although it acquires the qualities of a good, 
entry before the creation of other rights. 
What right has the second enterer to com- 
plain? He cannot say that he has been de- 
ceived; he cannot say to the first locator,. 
"Your entry is void, because the objects call- 
ed for in it were not notorious; by which 
means I was deceived, and induced to make- 
an entry which interferes with your claim." 
He cannot say this if the objects were notori- 
ous before he made his entry; because, in: 
that case he could not be deceived or misled. 
Suppose an entry to have been made a great 
many years ago, calling for the French Lick^ 
but before it was known to a sufflfcient num- 
ber of people to give it notoriety. It i& 
known that at this day no place in West 
Tennessee is more notorious. If an entry 
were now to be made so as to interfere with 
the first entry, will any person pretend to- 
say that it would hold the land? The ob- 
ject of notoriety is to give notice; and if 
this notoriety is acquired before the making 
of the second or subsequent entry, every pur- 
pose for which notoriety has been deemed 
necessary is answered. In short, I am clear- 
ly of opinion that if an entry possesses the- 
quality of a good entry before the creation 
of other rights, it is valid, although the ob- 
jects called for were not notorious at the- 
time the entry was made. 

Verdict for the defendant. 

Land — Effect of notoriety of objects called for 
in entry: See McMillan v. Olaston, 4 Hayw.. 
[Tenn.] 279, citing above case. 



SIMMS (HAMILTON v.). See Case No. 5,- 
990. 



Case JSTo. lS,869a. 

SIMMS v. PULLMAN SOUTH. CAll CO.i 

DELGADO V. SAME. 

Circuit Court, E. D. Louisiana. May 4, 1S7S- 

Carriers— CoxTiiACT of Sleepixg-Car Compan'tt 
— Pleadings— Evidence. 

1. In an action against a sleeping-car com- 
pany the petition averred tlie sale of a ticket 
from New Orleans to Philadelphia, and the con- 
sequent existence of a contract for the ti-anspor- 
tation of plaintiff, and of a common carrier's 
liability on the part of defendant for failure to 
tiansport beyond Washington. The answer ad- 
mitted the sale of a ticket -rt^hich entitled plain- 
tiff to a berth in a sleeping car during the tran- 
sit, and denied the violation of the contract 
whicli arose from the sale of ticket, and all 
olJier allegations of the petition. Held, that 
the pleadings presented a question of la-^v, as to 
the legal effect of the contract, under which* 
evidence was admissible on the part of defend- 
ant to show that the failure of the sleeping car 
to proceed beyond W. was caused .by the refusal 



1 [Not previously reported.] 
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of a connecting line to send forward a train, on 
account of riot. 

2. In such case the court properly instructed 
-the jury, in substance, that the contract for 
transportation was not with defendant, but 
-with the various railroads over which passage 
-tickets were purchased, and that the failure of 
a connecting line to send forward a train, on 
account of riot, wis the result of no fault of de- 
fendant, if it had furnished a suitable car, with 
proper connections, for a continuous passage, 
and had such car in readiness to proceed over 
the connecting line. 

[These were actions at la-w l>y Thomas 
Simms and by Samuel Delgado against "the 
Pullman Southern Car Company for dam- 
ages for failure of a sleeping car, in -whicli 
they had engaged berths from Ne-w Orleans 
to Philadelphia, to proceed bej'ond "Wash- 
ington. Verdicts for defendants. Plaintiffs 
move for ne-w trials.] 

« 

BILLINGS, District Judge. These eases 
-were tried together, as the pleadings and 
the evidence were the same in both. They 
were tried before a jury, and the verdicts 
were for the defendants. They are now be- 
fore me on motions for new trials. The un- 
■disputed facts in the cases were as follows: 
The defendants sold to the plaintiffs sleep- 
ing-car tictets from New Orleans to Phila- 
delphia. The plaintiffs had the berths con- 
tracted for assigned to them, and they con- 
tinued to occupy them until they reached 
"Washington, when, on account of the dis- 
turbance occasioned by the riots of last sum- 
mer, the Baltimore & Ohio Railroad Com- 
pany did not send out any trains from 
Washington over their road. Accordingly, 
the ear in whicb the plaintiffs had berths 
went no further than Washington, and the 
-plaintiffs were compelled to taKe lodgings at 
£L hotel, and incur other expenses, and for 
the failure of such car to proceed beyond 
Washington the suits were brought. 

The principal grounds urged in the argu- 
-ment for new trials were— First, that the 
answers of the defendants did not allow 
them to show that the failure of the car to 
proceed beyond Washington was caused by 
the Baltimore & Ohio Railroad not sending 
trains beyond, on account of the riots; and, 
secondly, that the court erred in the con- 
struction which, in its charge to the jury, it 
gave to the contract, on the part of the de- 
fendants, arising from the sale of their 
sleeping-ear tickets to the plaintiffs. 

First, as to the admission of the evidence 
under the answer. These are actions under 
■common law, and therefore, excepting so 
far as congress has made special provisions, 
■such as that securing trial by jury of all 
issues of fact in the courts of the United 
States, are to be conducted according to 
the rules of practice prevailing in the high- 
' est tribunals of the state of Louisiana. The 
pleadings in our state courts, while not 
framed on the technical rules of the com- 
mon law, are calculated, with great fair- 
ness, to reach the merits of a cause, and 
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are quite similar to those prevailing at the 
present time in common-law states, where 
all that is valuable in the system of com- 
mon-law pleading has been retained, and 
the artificial and arbitrary rules have been 
rejected. The petition in this case avers the 
sale of the tickets, and that there existed, 
in consequence thereof, a contract for the 
transportation of the plaintiffs from New 
Orleans to Philadelphia, and a liability on 
the part of the defendants, as that of com- 
mon carriex's. The answer admits the sale 
of the tickets which entitled the plaintiffs 
to berths in a sleeping car during their trans- 
it from New .Orleans to Philadelphia, and 
denies that the defendants violated the eon- 
■tract which arose from the sale of these 
tickets, and denie§ all the other allegations 
in the petition. The pleadings, as thus made 
up, presented something more than that 
which, under our own practice, would be 
deemed a general denial. They present the 
question of law as to the legal effect of the 
contract which was entered into between the 
defendants and the plaintiffs through the 
sale of the tickets, and the question of fact 
as to whether the defendants had complied 
with the obligations which they had incurred 
by such contracts. There was another issue 
of fact, as to the alleged concealment on the 
part of the agents of the defendants, at 
the time of the sale of the tickets, of the 
fact that the trains at that time between 
Washington and Philadelphia had ceased to 
run for the period of 36 hours, but this ques- 
tion was submitted to the jury under such 
instructions as I think were satisfactory to 
the plaintiffs. 

The tickets which the defendants sold the 
plaintiffs were produced befoi-e the jury. 
They were as follows: "Pullman Soutb- 
ern. Not transferable. Good for this day 
and car only, when accompanied by a first- 
class railroad ticket. New Orleans to Phil- 
adelphia. Car No. . M. train. Double 

lower berth. No. . $10." It was in evi- 
dence that the plaintiffs purchased tickets 
for passage or transportation from the vari- 
ous railroad companies from New Orleans 
to Philadelphia, over the line of roads in- 
dicated by the sleeping-ear tickets sold by the 
defendants to them. 

The court construed the contract into 
which the defendants entered by the sale of 
the sleeping-car tickets as follows: That, in 
the first place, they obligated themselves to 
have throughout the entire line, as Indicated 
upon their tickets, suitable cars to allow an 
uninterrupted transit. Secondly, that they 
obligated themselves to have provided such 
connections between the railroads interven- 
ing between the termini and over the route . 
indicated upon their tickets as, according to 
the regular trains running upon such roads, 
would permit a continuous transit Thirdly, 
that they obligated themselves that these 
roads were so situated, manned, and run as, 
according to their regularly established 
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trains, admitted of a continuous passage 
over tlie route specified in the tickets which 
were sold. Fourthly, that they obligated 
themselves to furnish proper attendance on 
such cars, and that they would stop with 
sufficient frequency, and for a sufficient 
length of time, to allow passengers to take 
their meals. The court further instructed 
the jury that if defendants had shown that 
they performed these ohligations; that they 
furnished suitable cars; that they had prpp- 
■er connections over roads which were oper- 
ated so as, from day to day, to have al- 
lowed, according to their ordinary trains, a 
continuous passage, and that, notwithstand- 
ing all this, one of the roads, to wit, the 
Baltimore & Ohio road, refused or failed to 
«end forward any train of ears from Wash- 
ington to Philadelphia, on account of ap- 
prehensions of the riot, and that this re- 
fusal or failure was the result of no fault 
of the defendants, who had an adequate car 
in readiness to proceed,— in that case they 
Lad performed all the obligations which 
they had undertaken, so far as tliey were 
connected with the passage of the plaintiffs. 
The gist of these instructions was that the 
<;ontract on the part of the defendants was 
not one for transportation; that that was a 
■distinct contract for transportation, made 
Tietween the plaintiffs and the various rail- 
roads whose tidiets of passage they had 
purchased; and that the obligations on the 
■part of the defendants, though connected 
with the transportation of the i>laintiffs, 
were only sud^ as have been enumerated. 
Viewing the case either with reference to 
the pleadings, or the principles of law which 
are to govern on the merits of the case, I 
see no reason, after further examination, to 
change the views which I entertained at the 
trial. 
Let the motions for new trials be refused. 



Case ITo. 12,870. 

SiaiMS V. READ. 
D. Bninner, Col. Cas. 219; i Cooke, 345.] , 
■Circuit Court, Tennessee. 2 June Term, 1813. 
Deed — Registration — Where Required. 

Registration of a deed or conveyance of land 
lying in several counties is sufficient, under the 
statute of registration, if made in either of the 
counties. 

[This was an action of ejectment by Simms' 
lessee against James Read.] 

The land in controversy was granted in 
1790 by the state of North Carolina to Stock- 
ley Donelson, and by him conveyed to David 
Allison. The plaintijffi claimed under a deed 
oxecuted by Joshua B. Bond, attorney in fact 
for Allison. The power of attorney under 
which Bond conveyed was acknowledged in 



1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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1797 before Hilaiy Baker, mayor of the city 
of Philadelphia. In 1810 it was proven in the 
court of common pleas for the county and 
city of Philadelphia, by the oath of one of 
the subscribing witnesses, and shortly after- 
wards registered in the county of Bedford. 
Part of the land authorized by the power of 
attorney to be conveyed lies in the county of 
Bedford; but the tract now in dispute lies 
in the county of Giles, where no registi-a- 
tion ever was made. 

Haywood, Balch & Cooke, objected to the 
power of" attorney being admitted as evi- 
dence, unless other proof of its execution 
was produced. The acknowledgment before 
the mayor of Philadelphia could not author- 
ize a registi-ation, because at that time there 
was no law in force authorizing powers of 
attorney to be registered. The first law 
that passed on that subject was in 1805. 
Neither, they said, could the subsequent pro- 
bate mend the matter because the proof had 
been by but one subscribing witness, when the 
general registration law passed in 1807 re- 
quired all deeds, powers of attorney, etc., to 
be proved by two at least. The same act 
requires that it should be registered in the 
"county or counties" where the land lies. 
It is true a part of the land authorized to 
be conveyed lies in Bedford, but the particu- 
lar ti-act now in dispute does not. It would 
seem to be a fair construction of this clause 
that the power of attorney should be regis- 
tered in every county where any of the land 
lies. 

Whiteside, Dickinson & Hayes, replied that 
the act of 1811 recognized the registration of 
powers of attorney, and other instruments of 
writing, where they had been before ac- 
knowledged before any judge, mayor, etc. It 
would, therefore, be unnecessary to say any- 
thing about the probate before the common 
pleas. The act of 1809 requires all deeds, 
powers of attorney, etc., to be registered in 
the couniy where the land, or a part there- 
of, lies. This is considered as clearly dis- 
pensing with the necessity of a registration 
in every county. 

BY THE COURT. We do not think it 
necessary to give an opinion upon the ques- 
tion which has arisen out of the probate be- 
fore the court of common pleas, because 
we are of opinion that the act of 1811 is suffi.- 
cient to authorize the registration under the 
acknowledgment made before the mayor of 
Philadelphia in 1797. We do not conceive 
that there was any necessity to register the 
power of attorney in the counts'; of Giles. 
The true object of the probate and registi-a- 
tion is to show that there has been a due 
execution of the deed; this is as well done by ■ 
a registration in any as all of the counties. 
Where a deed of conveyance is for several 
tracts of land lying in difeerent counties we 
consider that it will be sufficient to register 
it in any one of them. 
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Case No. 12,871. 

SIMMS T. SCOTT et al. 

[5 Oranch, O. O. 644.] i 

Circuit Court, District of Columbia. March 
Term, 1840. 

HnSBAND AND WlFE— WiFE'S SUPAllATE DEBTS— 

How Payable. 
A feme covert, having a separate estate in 
tlie hands of her trustee, may contract debts 
and bind her separate estate for the payment; 
and the court will appoint a receiver to collect 
the rents and profits. 

Bill in equity [by Elexius Simms against 
Elizabeth Scott and Susan Ann Sti'etch] to 
charge the separate estate of a feme covert 

The defendant, Elizabeth Scott, was the ; 
Avife of Alexander Scott, who was insolvent, 
and possessed no estate or property of any 
kind. A separate estate, however, had been 
vested in her daughter, the defendant, Susan 
Ann Stretch, "in trust, that Elizabeth Scott, 
wife of Alexander Scott, of the city of Wash- 
ington, shall have, use, occupy, possess, enjo3% 
and receive, after the taxes and necessaiy re- 
pairs of said property shall have been paid, 
the rents, issues, and profits thereof, for and 
during her natural life, to and for her own 
separate and sole use, notwithstanding her 
coverture, and without being in anywise sub- 
ject to the debts or control of her said hus- 
band, Alexander Scott, or any other with 
Avhom she may intermarry; and her separate 
receipt shall be, and be taken as, a full dis- 
charge for any sum or sums of money which 
shall or may become due and payable to her 
out of the said lands and premises; and she 
may appoint, in like manner, by her separate 
writing under seal, any other pei-son or per- 
sons to receive the same for her as though 
she were sole; and, after the death of the 
said Elizabeth Scott, then to such person or 
persons as she shall or may, by writing, un- 
der her hand and seal, or by her last will and 
testament, direct and appoint; and in default 
of such appointment, to the right heirs of the 
said Elizabeth." 

The bill states that the complainant, entire- 
ly upon the credit of her separate estate, sup- 
plied her from time to time with groceries for 
the use of her family, to the amount of $180; 
when, on the 10th of January, 1837, she, and 
her said trustee, executed the following paper, 
addressed to Dr. Oausin: "$1S0. Washington 
City, January 10, 1837. Sir: Tou will please 
pay to Mr. Elexius Simms, or his order, the 
sum of one hundred and eighty dollars, in the 
event of tlie claim of the heii-s of the late 
f "ol. Jonathan H. Stone's bill passing this ses- 
sion, on which there was a bill reported at 
the last session of congress; or, should it not 
pass, we hold oui-selves bound for the above 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



amount to the said Elexius Simms. Eliza- 
beth Scott. Susan Ann Stretch, Ti-ustee for 
Elizabeth Scott." "Should the claim alluded 
to above, pass, I will pay the above amount 
of one hundred and eigh^ dollars, as soon as 
the money is received by me. Nathaniel P. 
Causin. January 11, 1837." That the claim 
aforesaid never did pass; that the said Alex- 
ander Scott never was bound for the debt; 
and that the complainant's only remedy is 
against Mrs. Scott and her separate estate: 
and he prays for an account of that estate, 
and payment of his claim, &e. 

The answer of the defendant, Elizabeth, ad- 
mits all the material facts, but says that she 
continued to live with the said Alexander 
Scott until his death, and that the artieU>s 
furnished were for the use of his family, 
which he was bound to support; and that 
they w-ere obtained with his knowledge and 
approbation; she admits that she had the 
sole and absolute disposition of her separate 
personal property, but that she had only a 
life estate in the real. 

The cause was set for hearing on the bill, 
answer, general replication, and depositions. 

0. Cox, for complainant. An absolute pow- 
er of selling includes the lesser power of mort- 
gaging or pledging. An equitable disposition 
of the property will be supported in a court of 
equity, although it may not be in the form 
required by the trust. The order of the 10th 
of January, IbZl, is a charge upon the estate. 
Price v. Bigham, 7 Btir. & J. 296; Jaques v. 
Methodist Episcopal Church, 17 Johns. o4S. 
A court of equity will regard a feme covert as 
a feme sole, so far as regards her separate 
property, and will hold it bound by her bond 
or note, although void by her legal incapacity 
thus to bind herself, and although there be 
no express charge of the debt upon her prop- ^ 
evty. Price v. Bigham, 7 Har. & J, 296: 
Heatley v. Thomas, 15 Yes. 596; BuUpin v. 
Clarke, 17 Ves. 365. ' 

Mr. Bradley, contra, contended that Sirs. 
Scott had no power to bind the estate but ac- 
cording to the form prescribed in the trust. 
That she had only a life estate in the real 
property, and could not incumber the fee. 
Clancy, Mar. Wom. c. 5, pp. 289, 292, 304, 306; 
Wilson v. Cheshu*e, 1 McCord, Eq. 241. 

THE COURT (THRUSTON, Circuit Judge, 
absent) decreed that the complainant was en- 
titled to be paid out of the separate estate of 
Mrs. Scott, in the hands of her tiiistee; and 
that unless the debt should be paid by a cer- 
tain day, the separate estate should be placed 
in the hands of a receiver, to collect the rents, 
&c., and that Alexander Hunter be appointed 
receiver, who should give bond, &c. &.c. 
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Case ]Sro. 13,872. 

SIMMS V. TEMPLEMAN. 

[5 Oranch, O. 0. 163.] i 

Circuit Court, District of Columbia. March 
Term, 1837. 

New Thial— Mistake by Juiir in Taking Papeks. 

A new trial will not be granted because the 
jury, by mistake, took out with them the plain- 
tiff's account, if it be withdrawn from them in 
a few minutes afterward.^, by order of the 
court. 

This was an attachment under the ilary- 
land act of 1795 (chapter 56). The garnishee 
[Templeman] pleaded nulla bona, and non 
assumpsit by the defendant [McCleary]. 
The plaintifie's account, for work and labor, 
was annexed, by a wafer, to the warrant of 
the justice of the peace to the clerk to is- 
sue the attachment; and upon the back of 
the warrant was written the plaintiff's short 
note of his cause of action, which stands in 
the place of a declaration, and upon which 
the issue was joined upon the plea of non 
assumpsit. The jury took out with them the 
sliort note, to which were annexed the war- 
rant and account, and an affidavit of the 
plaintiff, made" in compliance with the act 
of 1795 (chapter 56)^ The account had been 
proved by a witness, and the amount had 
been stated to the juiy, and was also stated 
in the short note. 

A few minutes after the jury had retired, 
Jlr. Marbuiy, for plaintiff, informed the 
court that the account had been thus, by 
mistake, taken out by the jury, and request- 
ed the court to send to the jury for the pa- 
per, which they did, and informed them that 
they had taken it by mistake; and it was 
thus withdrawn from them. 

The verdict beins for the plaintiff, Mr. C. 
Cox, for defendant, moved for a new trial, 
because the account had been thus taken out 
by the juiy. 

But THE COURT (MORSELL, Circuit 
Judge, absent) refused. 



SiaiMS (UNITED STATES v.). See Case 
No. 16,290. 



Case No. 1S,873. 

SIMON et al. v. PAINE. 

[4 Cranch, C. C. 99.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1830. 

Slavebt— Suit tor Pueedoji— WnERE Action 
MAT BE Maintained. 
Slaves escaping from Maryland and sueing 
here for their freedom, will not be delivered up 
to the person claiming to be their owner, upon 
security to return them to Maryland; their 
claim for freedom having arisen here, and their 
witnesses residing here. 

This was a suit for freedom [by negroes 
Simon and Lewis against Paine's adminis- 



i [Reported by Hon. "William Cranch, Chief 
Judge.] 



ti-ator], docketed this term by an order of 
the court made ex parte. 

Mr. Taylor, for defendant, moved the court 
to rescind the order, upon bond and security 
to take the negroes back to Maryland, from 
whence they escaped into this disti-ict, and 
gave themselves up to the magistrate, and 
prayed leave to sue in forma pauperis. 

Mr. Mason, conti-a. Their right to freedom 
ai-ose under the laws here. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) refused to rescind the order. 

The cause was tried, and the jury found 
a verdict for the plaintiffs, upon the ground 
that they had been brought here by their 
master and kept here more than a year. 



SIMON (ROEMER v.). 
997 and 11,998. 
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Case Wo. 1S,874. 

SIMONDS V. BLACK RTVER INS. CO.i 

Circuit Court, D. Connecticut. July 19, 1877. 

Negotiable Instruments— Checks — Demand — 
Notice of Dishonor— Laches. 

[1. A drawee to whom a collecting agent mails 
a check for collection is a sub-agent, and the 
holder is chargeable with his sub-agent's negli- 
gence either in presenting to himself or in giv- 
ing notice of dishonor,] 

[2. Delay due wholly to the postal service 
does not charge a collecting agent with notice 
of the dishonor of a check which he has mailed 
to the drawee for collection. Bailey v. Boden- 
ham, 16 C. B. (N. S.) 265, distinguished.] 

[This was an action at law on a dishon- 
ored,- check by Jehiel H. Simonds agaiust 
Black River Insurance Company. Verdict 
was given for plaintiff.] 

Heniy C. Robinson, for plaintiff. 
William Hamerslej^ for defendants. 

SHIPMAN, District Judge. This is a mo- 
tion by the defendants for a new trial, al- 
leging that the court erred in the cTiarge to 
the jury, and that the verdict was against 
the weight of the evidence. The case was 
as follows: The defendants, a fire insui-ance 
company located in Watertown, New York, 
were indebted to the plaintiff of Warehouse 
Point, Connecticut, upon a policy of insur- 
ance against loss by fire. In payment of 
this debt, they sent to the plaintiff their 
check to his order upon George F. Paddock 
& Co., bankers ui Watertown, for the sum 
of §2,471.33 "payable in New York current 
funds." It was not denied that this phrase 
is equivalent to, payable in Paddock & Co.'s 
check upon a New York City bank or bank- 
er. This cheek was received by the plaintiff 
either at Warehouse Point, twelve miles 
from Hartford, on January 6th, or at Hart- 
ford on January 7th. On Januaiy 7th he 
endorsed and delivered the check to the Phoe- 



j 1 [Not previously reported.] 



3IM0NDS (Case No. 12,874) 

nix National Bank of Hartford, for collec- 
tion. The cashier of said bank testified that 
on the afternoon of January 7th he trans- 
mitted it by mail to George F. Paddock & 
Co., at "Watertown, for payment, Tvith re- 
quest to remit to said bank. The cashier 
of Geo. F. Paddock & Co. testified that said 
firm received the check by mail on the 13th 
Januaiy, and on the same day on which it 
■was received he returned to the Phoenix 
Bank by mail a check of Paddock & Co. up- 
on their corresponding bank in New York 
City. There was no other evidence in re- 
gard to the time when the cheek was receiv- 
ed at Watei-town, or the time when payment 
was returned to the Phoenix Bank. Pad- 
dock & Co.'s cheek was received by the Phoe- 
nix Bank January 20th, and was forthwith 
sent to New York for collection. They fail- 
ed on January ISth and did no business after 
Januaiy 16th. Their cheeks upon New York 
were paid until January 15, 1875. The cheek 
•of Paddock & Co. was promptly returned 
from New York, protested, and due notice 
of dishonor was given to all the parties upon 
the insurance company's cheek. The de- 
fendants had at least §9,572 on deposit with 
Paddock & Co. continuously from January 
1st to January ISth. If the check had been 
received by Paddock & Co. in due and regu- 
lar course of mail after January 7, 1875, it 
would have been paid. Twenty four hours 
is the regular time of transit of the United 
States mail between Hartford and Water- 
town. The Phoenix Bank did not notify the 
insurance company or the plaintifE of the 
non-return of plaintiff's check, or the non- 
ceipt of payment until the protested check 
was returned from New York. The bank 
between January 7th and January 20th 
wrote to Paddock & Co. asking if they had 
received the letter containing plaintiffs 
check. As a defense to an action of the 
plaintiff against the insurance company up- 
on the original cheek, the defendants insist- 
ed that through the laches of the collecting 
agent o^ the plaintifC, the defendants suffer- 
ed from the failure of said Paddock & Co. 
a loss equal to the amount of said check, and 
especially requested the court to charge the 
jury that the plaintiff was guilty of laches 
because his collecting agent did not notify 
the insurance company of the non-payment 
of the plaintiff's check, or the non-return of 
a New York check from Paddock & Co. at 
and after the time when the latter cheek 
should have been received by said bank in 
regular coui'se of mail. 

The court charged the jury that the Phoe- 
nix Bank was the agent of the plaintiff, and 
for any laches of the bank resulting in loss 
to the defendants, the plaintiff was responsi- 
ble; and furthermore if the delay in the re- 
ception of the plaintiff's check at Watertown 
was due to a misdirection of the letter in 
which it was contained, or if the check was 
not put into the mail, as testified by the 
cashier, or if the delay was owing to any 
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act of the bank, and by such delay a loss had 
occun-ed to the insurance company, the de- 
fendants were not liable. The court also 
charged that if the person at Watertown to 
whom the check was sent for collection, did 
not promptly make presentment and demand 
upon Paddock & Co. or if time was given for 
payment, or if the sub-agent delayed noti- 
fying the di-awer in ease of non-payment, 
such delay or extension of payment would 
discharge the defendants, a loss resulting 
from such laches having been proved, and it 
being admitted that the check was sent di- 
rectly to Paddock & Co., if they kept it un- 
paid beyond the day on which it was re- 
ceived, without notification of dishonor, such 
laches (a loss having occurred in conse- 
quence of the delay) would release the mak- 
er. 

The court submitted two questions of fact 
to the jury: 1st. Was the delay in the trans- 
mission of the plaintiff's check due to a 
cause other than any act or neglect of the 
Phoenix Banlc? 2nd. Was the New York 
check returned by Paddock & Co. on the day 
of the receipt of the plaintiff's check? And 
instructed the jury if either question was 
answered in the negative to return a verdict 
for the defendants, and declined to charge 
as requested by the defendants that the 
bank in not notifying the defendants of the 
non-payment of the check when in due 
coui-se of mail the New York check should 
have been returned was guilty of laches, to 
which refusal the defendants excepted. The 
juiy returned a verdict for the plaintiff. 

The drawer of a check is liable to the hold- 
er for the amount of the check, notwith- 
standing delay in its presentment for pay- 
ment, unless loss has been sustained by the 
drawer in consequence of undue delay in the 
presentment. The holder is obliged to exer- 
cise due diligence so fai* as the drawer is 
concerned, simply to avoid the contingency 
of loss to him which may happen, if, pend- 
ing the unreasonable delay, the bank should 
fail. It is therefore prudent for the holder 
to promptly present for payment either by 
himself or his agent. If a check upon a dis- 
tant banker is promptly entrusted to a col- 
lecting agent for collection, and is forward- 
ed by the agent by the mail of the same day, 
or of the neit day,— Hare v. Henty, 10 C. B. 
(N. S.) 65; Richford v. Bidge, 2 Camp. 537,— 
properly directed, the holder is not liable for 
delays which may subsequently arise solely 
due to the postal service. But if the sub- 
agent to whom it is entrusted for collection 
is guilty on his part of laches in present- 
ment, demand, or notice of non-payment, by 
reason of which laches the maker suft'ers 
loss, the holder is responsible for the laches 
of the sub-agent. When the collecting agent 
sends the check to the drawees," they art- 
thereby constituted the agents of the hold- 
er to present to themselves, and if they are 
negligent in making presentment, or in giv- 
ing notice of dishonor, the holder is respon- 
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sible. Here consists tlie danger of sending 
cheeks directly to the drawees, for the hold- 
er thereby puts himself in their power to 
cause undue delay. But if the drawees ei- 
ther promptly pay in accordance with the 
terms of the check, or promptly give notice 
of dishonor, no loss has happened to the 
drawers. 

In this case, the jury found that the Phoe- 
nix Bank promptly remitted the check and 
that the drawees promptly paid it in accoi-d- 
ance with the requirements of the check, as 
soon as it was received. The holder and his 
agents and the drawers alike performed the 
duties which were incumbent upon them of 
presentment and payment That the fact 
of the delay in the receipt of the check at 
Watertown was evidence of laches was as- 
sumed throughout the trial, and in the 
charge, and the juiy were instructed to find 
whetlaer the delay was attributable to the 
collecting agent or to the mail. 

But the defendants insist that although 
the delay was solely in the mail, the Phoenix 
Bank should have notified the defendant that 
no answer had been received from Paddock 
& Co. by due course of mail, and that the 
absence of an answer should have been con- 
sidered as a dishonor, and notice of such 
dishonor should have been given; and reli- 
ance is placed upon Bailey v. Bodenham, 16 
O. B. (N. S.) 265. In that case the collect- 
ing agent sent the cheek to the drawees on 
Saturday, May 9th, who received it on the 
10th, kept it unpaid till the 15th and then 
(having stopped payment in the meantime) 
returned it to the collecting agent. Este, O. 
J., says: "Assume that the City Bank adopt- 
ed a usual and proper course in sending the 
check by the post to the drawees, and I am 
rather inclined to think that that would be 
a good presentment. They thereby consti- 
tuted them their agents to present to them- 
selves. If so, and the check was dishon- 
ored, they clearly ought to have given notice 
of the non-payment in a reasonable time; 
Either, therefore, the transmission by post 
was no presentment at all; or, if a due pre- 
sentment, then the check was presented and 
dishonored on Monday the 11th, and no no- 
tice of dishonor was given until Tuesday the 
19th. In either view there was a want of 
due diligence. I do not mean to affirm that 
this was a good presentment. I incline to 
think it was. But, unless the money was 
remitted by return of post, the absence of an 
answer should have been considered as a dis- 
honor, and notice of such dishonor should 
have been given promptly." The learned 
judge is here evidently speaking in reference 
to the facts of the case. The check had been 
received by the drawees on the 9th, had been 
retained unpaid until the 15th, and then 
had been retimied without notice of dishon- 
or. The check having been duly received, 
unless the money had been sent by return 
post, the absence of an answer should have 
been considered as a dishonor. The chief 



justice proceeds upon the assumption that 
the obhgation to give notice to the drawer 
is based upon the fact of dishonor. But, in 
the absence of laches, until the check has 
been presented to solvent drawees, it is not 
dishonored. Inasmuch as the bank had 
placed themselves in the power of the draw- 
ees by sending directly to them, it would 
have been abundant caution to have as- 
sumed that the check was dishonored; but 
in this case the assumption would have been 
without foundation. The jdefendants them- 
selves adopted the somewhat imusual course 
of sending from Watertown to a creditor in 
Connecticut their check upon their Water- 
town bankers which was payable in a check 
upon New York. They compelled the plain- 
tiff to undergo the risks of delays of paj'- 
ment from the sundry necessary transmis- 
sion of the checks by mail. They assumed 
also the same risks of loss to themselves by 
possible delays in mail transmission. If 
there were delays solely by mail, there is no 
obligation upon the plaintiff to inform him 
of such delay, though it might have been the 
part of prudence for him to do so. 

In regard to tJie point that the verdict was 
against the weight of evidence, the questions 
were purely of fact, there was no serious 
conflict of testimony, and I think that the 
jury were justified in coming to the conclu- 
sions which they indicated by their verdict. 
The motion for new trial is denied. 



Case No. 12,875. 

SIMONDS V. UNION INS. 00. 
[1 Wash. 0. O. 382; i 4 Dall. 417.] 

Circuit Court, D. Pennsylvania. April Term, 
1806. 

Marine Issurasce — Right to Aba:idox — Cargo 
—Freight. 

1. Where an insurance is made upon goods 
and freight from New-York to Cape Francois, 
and, if prevented entering that port, to some 
other port mentioned in the policy; and the ves- 
sel is prevented by a blockading squadron from 
entering any one of the designated ports, and is 
obliged to end her voyage; it is a loss within 
one of the perils insured against, the voyage be- 
ing completely broken up; and the insured has 
a. right to abandon. 

[Cited in Seton v. Delaware Ins. Co., Case 
No. 12,675.] 

2. The same principles apply to an insurance 
on freight, although the owner of the vessel 
was also owner of the cargo. 

On the 12th of September 1803, two policies 
of insurance were signed by this company; 
the one on goods, and the other on the freight 
of the schooner Diana, at and from New- York 
to Cape Francois, with liberty to proceed to 
one other port, should the cape be blockaded, 
and the vessel prevented from entering there, 
from that, or any other cause, and at and 
from thence back to New- York; the cargo 

1 [Originally ipublished from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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valued at 4,000 dollars, and the freight at 
1,500 dollai-s. 

The vessel sailed on the voyage on the 19th 
September 1803, with orders to the captain to 
proceed to Cape Francois; and if he could 
not enter that port, in consequence of its be- 
ing blockaded, or from any other cause, he 
was then to go to Port au Prince, or to some 
other port within the bite of Leogan. On the 
Sth of October, the vessel arrived ofiE the cape, 
when she was boarded by a British squadron, 
blockading that port; and the commodore, 
after peiiising the captain's instructions, in- 
formed him, that he should not enter the cape, 
or any other port in the island of St. Domingo, 
but that he must go to Jamaica, under convoy 
of a frigate, which he should send to conduct 
her to Kingston, and that he was to keep with- I 
in musket shot of the frigate, during the voy- 
age, under pain of being fired into. The cap- 
tain then requested leave to go to Cuba; but 
was refused; and he was informed that he 
should go to no other place but Jamaica. 
The vessel was accordingly carried in, by the 
frigate, to Kingston, where her cargo was un- 
laden, under the care of a custom house officer, 
who had previously refused to permit the cap- 
tain to clear out to any other, than a port in 
the island. The cargo was delivered by the 
captain into the custody of a merchant at 
Kingston, who advanced a part of its value, 
and the captain then returned to New- York. 
The cai'go sold for 3,600 dollars. On notice of 
what liad happened, the plaintiff abandoned 
to the underwriters, which was refused. 

Mr. Dallas, for the defendants, contended, 
1st, that the plaintiff could not abandon, from 
the terms stipulated in the order for effecting 
the insinance; which stated, that the plaintiff 
was not to abandon, if the vessel should be 
prevented from entering the port of Cape 
Francois, from blockade or other cause, but 
with liberty to proceed to some other port. 
Secondly. That on general principles, the 
plaintiff could not abandon. If he could not 
enter at the cape, he was at liberty to go to 
some other port. He did so. Elingston was 
that other port. If a vessel is prevented from 
entering a port, because it is blockaded, it is 
not a cause of abandonment. He cited the 
following eases: 1 Esp. 237; 2 Marsh. Ins. 
434; 2 Burrows, 1198, 1212; 1 Term R. 107; 
3 Bos. & P. 388; 5 Esp. 50; Miller, 305; 5 
Term R. 388. 

On the other side, it was contended by Mr. 
Rawle, for the plaintiff, that the other port to 
which the libeity of going was insured, was 
mentioned in the captain's instructions, viz.: 
Port au Prince, or some other port in the bite 
of Leogan. That being prevented by one of 
the perils insm-ed against, from proceeding to 
any port in the island of St Domingo, and 
compelled to go to Jamaica, was a total de- 
struction of the voyage; and therefore, the 
plaintiff had a right to go for a total loss of 
cargo and freight, giving credit for what the 
cargo sold for. 



WASHINGTON, Circuit Justice (charging 
JU17). The voyage insured, is from New-York 
to Cape Francois; and if prevented from en- 
tering there, then to some other port, men- 
tioned in the orders to the captain. If the 
juiy should be of opinion, on the evidence, 
that the captain was prevented, by the British 
squadron, from entering any of the ports men- 
tioned in the instructions, and was compelled 
to end his voyage at Jamaica; then it was 
within one of the perils insured against, and 
the voyage was completely broken up. If so, 
the insured was at liberty to abandon, and 
claim for a total loss. As to the freight, the 
same principle applies. The voyage being de- 
feated, the freight was lost. This would cer- 
tainly have been the case, had the vessel and 
cargo belonged to different persons; and there 
is no difference, where the owner of the one. 
is also owner of the other. 

The jury found the whole sum for plaintiff. 

[For hearinj? on motion for a new trial, see 
Case No. 12,876.] 



Case No. 12,876. 

SIMONDS V. UNION INS. CO. 

[1 Wash. C. C. 443.] 1 

Circuit Court, D. Pennsylvania. April Term, 
1806. 

Marine Insukaxce — Cargo Abandoxed — Fkeigiit 
— Returx Voyage. 

1. Where the supra-cargo of a vessel which 
had been captured, the voyage broken up. and 
the cargo abandoned to the underwriters, has 
invested the proceeds of the outward shipment 
in another cargo, upon the sales of which a 
freight has been made; the underwriters are 
entitled to the profit. 

2. When the outward voyage of a vessel is 
broken up, and the vessel insured earns freight 
on her return voyage; the underwriters upon 
her, on her outward voyage, have no claim to 
the freight earned after the voyage insured has 
been broken up. 

[Cited in Hurtin v. Union Ins. Co., Case No. 
6,942; Seton v. Delaware Ins. Co., Id. 12,- 
675; King v. Same, Id. 7,788.] 

[This was an action by Simonds against the 
Union Insurance Company on two policies of 
insurance. There was a verdict for plaintiff 
for the whole sum. Case No. 12,875.] 

Rule for new trial. 

Mr. Dallas, for the rule, argued, 1st, that 
the only ports to which this vessel could go, 
were Cape Frangois, or some port in the bite 
of Leogan; and as the whole island was in a 
state of blockade, the underwritei-s would have 
been exonerated, if she had attempted to enter 
either of the ports to which she was destined; 
and consequently, that they could not be liable, 
if she was prevented from entering them. The 
proof relied upon, to establish the fact that the 
whole island was imder blockade, was the 
captain's protest 2d. That the proceeds of the 
cargo, were invested in another cargo, taken 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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in at Jamaica, to wliicli the defendants were 
entitled, but it had not been allowed. 3d. 
That the return freight ought to have been al- 
lowed. 

WASHINGTON, Circuit Justice. The depo- 
sition of the captain is positive, that only Cape 
Fi-anfiois was blockaded; and there is reason 
to believe, from the whole evidence, that she 
was warned off from St. Domingo, in conse- 
<iuenee of a suspicion that she had gunpowder 
on board. The protest of the captain was read, 
merely to impeach his deposition, and the jury 
believed, that only the cape was blockaded. 
The vessel was compelled by force to go to 
Jamaica, and there to end her voyage, which 
was a complete destruction of it. The plaintiff 
of course was entitled to claim for a total loss. 

2. No evidence was given, of what were the 
proceeds of the homeward cargo, nor was it 
made a point on the ti*ial. It is as likely that 
there was a loss, as a profit. If, however, the 
return cargo was purchased with the proceeds 
of the outward cargo, the underwritei-s should 
have credit for the proceeds of it, if there was 
any profit. . As to the proceeds of the cargo, 
as it was sold at Jamaica, it was allowed. K 
more was made, the defendants should be 
credited for them. But this is no reason for 
setting aside the verdict, though it may be a 
reason for this court relieving in another way. 

3. This claim is totally without foundation. 
The voyage was to have been out and home; 
but being broken up, it terminated at Jamaica; 
and the defendants might as well insist upon 
all the freights, which this vessel might have 
■eamed, if she had gone from Jamaica on a 
trading voyage to Europe, or the East Indies, 
until her return; as to the freight from Jamaica 
to ttie United States. 

Rule discharged. 



.SIMONS (ALLEN v.). See Case No. 237. 

SIMONS (HAMILTON v.). See Case No. 5,- 
991. 

SIMONS (UNITED STATES v.). See Case 
No. 16,291. 

SIMONTON (BARRELL v.). See Cases Nos. 
1,041 and 1,042. 



Case DTo. 12,877. 

SIMONTON V. BOUCHER et al. 

[2 Wash. O. C. 473.] i 

Circuit Court, D. Pennsylvania. Jan. Term, 

1811. 

Pbincipal and Surety — Evidence — Award — 
Book Estkies— Pabtnership. 

1. S. and B. entered into a partnership, and 
It was agreed that the separate debts of B. 

1 [Originally published from the SISS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



should be assumed by the firm; and a bond 
was given by B. with sureti'es, to indemnify S. 
against loss by the said assumption. 

2. In an action against the sureties by S., 
after the dissolution, an award given in favour 
of S., in a reference entered into between S. 
and B.; the award having been founded on the 
acknowledgments of B., and not confined to 
the assumed debts, cannot be giVen in evidence. 

3. Entries made by S. or B. in the partnership 
books, after the dissolution, cannot be given 
in evidence against the sureties, but evidence 
of the confessions of B. may be given. 

[Cited in Garland v. Agee, 7 Leigh, 364.] 

4. Entries made after the dissolution, may be 
given in evidence against the party who made 
them. 

Upon the formation of a partnership be- 
tween Simonton & Boucher, in 1801, Simon- 
ton agreed that the separate debts of Bouch- 
er, then due by him, should be assumed and 
paid by the house of Simonton & Boucher; 
and for securing Simonton for such pay- 
ments, a bond was executed by the defend- 
ants, in which Boucher was bound for the 
whole of such payments, and Smith and 
Wood, as his sureties, for one-half. After 
the dissolution of the partnei-ship, Simonton 
& Boucher bound themselves to submit their 
accounts to arbitration, and an award was 
made, finding a balance due from Boucher to 
Simonton, of upwards of six thousand dol- 
lars. This award is founded on the acknowl- 
edgments of Boucher, and a view of the pait- 
nershjp books, but appears not to be con- 
fined altogether to the assumed debts, and 
is only made upon part of the accounts. This 
action is brought on the bond given by 
Boucher, Smith, and Wood. Smith and 
Wood were no parties to the submission, and 
did not attend the referees. 

The plaintiff [assignee of Simonton] offer- 
ed the award in evidence, and also the ac- 
counts annexed to it, and evidence of the 
confessions of Boucher, which were object- 
ed to. 

BY THE COURT. The award cannot be 
read, either as prima facie, or as conclusive 
evidenqe in this action. But evidence of the 
confessions of Boucher may be given. 

THE COURT also decided that enti-ies 
made by Simonton or Boucher, made in the 
partnership books after the dissolution, 
might be given in evidence against the party 
who made them, but not otherwise. 



SIMONTON (.TACKSON v.). See Cases Nos. 
7,146 and 7,147. 

SIMONTON (BUGGLES v.). See Case No. 
12,120. 

SIMONTON (WINTER v.). See Cases Nos. 
17,892-17,894. 

SIMOON, The (REYNOLDS v.). See Case 
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SIMPSON (Case No. 12,878) 
Case l^o. 1S,878. 

Bs:. parte SIMPSON. 

[3 App. Gom'r Pat. 453.] 

Circuit Court, District of Columbia. April 1. 
1861. 

Patents— Keview op Decision bt Commissioner 
—Renewal of Application. 

[1. The commissioner of patents cannot col- 
laterally review and reverse a decision of nis 
predecessor.] 

[2. A rejected applicant, who has withdrawn 
his application, may renew it, provided the re- 
newed application is made in a reasonable time 
after withdrawal, and return of the fee.] 

[3. The reasonable time for the renewal of a 
rejected application is to be computed, not from 
the date of the nerfeeted invention, but from 
the date of the withdrawal of the application; 
and under Act aiarch 3, 1839, § 7 (5 Stat. Soi), 
renewal must not be delayed more than two 
years. In any view of the case, eight years is 
an unreasonable delay.] 

[4. The fact that the applicant was misled by 
the contradictory decisions and practice of the 
patent office as to the time allowed for a re- 
newal of his application after its erroneous re- 
jection, is no ground of reUef by the court from 
the effect of his unreasonable delay.] 

[Cited in Colgate v. W. U. Tel. Co., Case No. 
2,995.] 

[Appeal by George B. Simpson from the de- 
cision of the commissioner of patents refusing 
his application for a patent for insulating 
telegraph wire with gntta percha.] 

DUNLOP, Chief Judge. Geo. B. Simpson, 
perfected Ms first apphcation, to the office 
April 2, 1849. It was rejected September 7, 
1849. No appeal was taken, the office notify- 
ing him he could appeal or withdraw his 
claim. It w^as withdrawn January 21, 1851, 
and no fm-ther steps taken till November 15, 

1858. During this period the invention had 
gone into public use, with Mr. Simpson's knowl- 
edge, though, as he Insists, against his pro- 
test, and without his consent or allowance. 
On November 15, 1858, he appUed to Com- 
missioner Holt for papei-s, etc., and renewed 
his application on December 24, 1858. It was 
rejected in the office by the examiner Decem- 
ber 29, 1S5S; again rejected January 14, 

1859, by the board of appeals; and by Mr. 
Holt, the commissioner, February 2, 1859. 
No appeal was taken from this decision of 
Mr. Holt. The last application was filed Oc- 
tober 8, 1859, and was rejected by the board 
of appeals and Commissioner Thomas, on 
May 9, 1860, from which decision the pres- 
ent appeal to me is taken. 

If any relief to Mr. Simpson, in his pursuit 
of a patent, could be given, his appeal should 
properly have been taken to the decision of 
Commissioner Holt, of Februai-y 2, 1859. 
While that decision was unappealed from and 
unreversed, and the application not -with- 
drawn, the judgment of Commissioner Holt 
was binding on his successor, the late Com- 
missioner Thomas. Mr. Thomas could not 
collaterally, review and reverse that decision 
for the reasons assigned by me in my judg- 
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ment in Sarowe's Case, of date March 6, 
1860 [Case No. 8,093]. Besides, if this "was 
not the law, nothing would be settled, and 
there would be no end of litigation in the 
patent office. As this point was not raised 
by Commissioner Thomas in his decision of 
May 9 last, and so Mr. Simpson's counsel in- 
sists, the office permitted him to refile his- 
case, and have it reconsidered; and for the 
purpose of ending the conti'oversy I will con- 
sider the case as if the appeal was regularly 
before me on the judgment of Jlr. Holt. 

Both Mr. Holt and Jlr. Thomas refused a 
patent to Mr. Simpson on the ground of aban- 
donment, and relied on section 7 of the act 
of March 3, 1839. The case therefore tm-ns 
on the true construction of that section. It 
is In these -words: "That every person or 
corporation who has, or shall have, purchased 
or constructed any newly invented machine, 
manufacture or composition of matter, prior 
to the application by the inventor or discov- 
erer for a patent, shall be held to possess the 
right to nse, and vend to others to be used, 
the specific machine, manufacture or com- 
position of matter so made or purchased, 
without liabiUty therefor to the inventor, or 
any other person interested in such inven- 
tion, and no patent shall be held to be in- 
valid by reason of such purchase, sale, or 
use, prior to the application for a patent as 
aforesaid, except on proof of abandonment of 
such invention to the public, or tliat such 
purchase, sale, or prior use, had been for 
more than two years prior to such applica- 
tion for a patent." 

This act, and the seventh section of it, has 
been frequently before the courts of the Unit- 
ed States and the judges of several of the 
circuits and my brother judges of this dis- 
trict. They all seem to agree that a re- 
jected applicant, who has withdrawn his ap- 
plication, may renew it, provided the renew- 
ed apphcation is made in a reasonable time 
after withdrawal and return of the fee. If 
the office has been in en-or in the rejection, 
this reasonable time is to be computed not 
fi*om the date of the perfected invention, but 
from the date of the withdrawal. This puts 
the rejected applicant, as to time, on as 
good a footing as if the error had not been 
committed. Nobody contends the error of 
the office gives an unlimited license as to 
time. It would be unjust to the public if it 
did so. The legislature, in this 7th section, 
it appears to me, has determined what is a 
reasonable time within which to apply for a 
patent. It denies a patent to any inventor 
who permits his invention to go into public 
nse more than two years before the date of 
his apphcation. I can see no reason why a 
renewed apphcation, should have more than 
two years allowed it, computing the time, as 
I have before said, from the date of the with- 
drawal. Both classes of applications, original 
and renewed, are applications for patents, and 
come within the letter of the statute, and 
they seem also to be within its spirit This 
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act of 1S39 is a remeflial statute, and was 
passed, for the benefit of inventors. Before 
its passage, inventors, according to the course 
of judicial decisions, Tvere boimd at once to 
disclose their perfected inventions, to the 
patent office, or they forfeited their right to 
a monopoly. This act gives them two years, 
and I do not feel at liberty in any case to 
enlarge the time without a further impres- 
sion of the legislative will. 

In this case the applicant's nonaction, sleep- 
ing on his rights, has been nearly eight years, 
the withdi-awal being on January 21, 1851, 
and the first renewal December 24, 1858, a 
delay which must be esteemed unreasonable, 
even if I am wrong in the views expressed, 
as to the time construction of section 7 of 
the act of 1839. Judge Merrick, I under- 
stand, has lately held five years an unreason- 
able delay. In Hite's Case [unreported], re- 
ferred to by Mr. Dodge in his argument, 
Judge Mason, then commissioner of the pat- 
ent ofBce, said: "K it had appeared dearly 
from the evidence filed that Hite's invention 
had gone into public use, with the consent or 
allowance, more than two years previous to 
the filing of the present application, I should 
have refused the patent, and dismissed the 
case." Judge aiason further said: "The pre- 
vious error of the office did not justify him in 
lying by for more than ten j'^ears before mak- 
ing his second application. At all events, it 
would not justify me in dispensing with an 
observance of the plain provisions of the law. 
None but the vigilant can ever claim such 
favors with success. Hxid it appeared that a 
single one of these carriages had been sold by 
Hite, or that it had then gone into public 
use with his consent or allowance, it would 
have been sufficient to justify a rejection of 
the present application." The judge seems 
to have rested his decision entirely on the 
invention not going into public use or sale 
more than two years after the withdrawal 
and before the renewed application, with the 
allowance of the inventor. 

In Simpson's case he admits throughout he 
knew the invention was in public use, but 
that he never permitted or allowed it, or 
gave his consent, but that he protested against 
the use. No man can prevent the bar of lim- 
itations attaching in the courts of justice by 
outside continuous claims. He must assert 
his rights in court within the prescribed time. 
The policy of the law forbids the recovery 
of state claims. The debtor is not required 
interminably to keep the evidences of his dis- 
charge, or to provide against their loss or 
destruction. There are two parties whose 
rights are to be looked to and guarded. So 
under the patent laws the public have rights 
as well as the inventor. Congress intended, 
and have said in express terms, that when 
an invention was in public use or on sale 
more than two years, the inventor who failed 
to claim it should be barred. The public, aft- 
er this lapse of time, were to presume the 
inventor had given it to the public. It might, 
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and no doubt often would, work injustice to 
make that a monopoly afterwards which had 
been contracted for and dealt with as the 
property of aU, and not the sole property of 
an individual. 

Mr. Dodge relies on the fifth office rule, and 
construes it to mean positive proof of express, 
consent and allowance of the inventor for 
more than two years. I do not think the 
rule admits of that construction. 1£ it did, it 
would invade the rights of the pubhc, and be 
against law, and void. But the rule does not 
say that assent and allowance may not be 
inferred and assumed from want of action on 
the part of the inventor. If an inventor 
knows his invention is used by the public, and 
does not take steps to prevent its use and 
assert his right, no other inference can be 
drawn by the public than that he assents to 
the use, and dedicates it to them. BQs pro- 
test to A. or B., if any avail could be given 
to it, which could not, would not compromise 
the rights of O. or D., who had never heard 
the protest. Besides, as I have before urged, 
on all the analogies of the law, as to bars and 
limitations, they can only be avoided, by the 
assertion of claim judicially, and in the pre- 
scribed tribunals, and within the prescribed 
time. Abandonment within two years would 
no doubt require a grade of proof higher, and 
more positive, because the inventor's right 
is protected within that time. He need not 
assert it sooner than then, and no inferences 
of surrender of right ought to be made with- 
in that time from mere nonaction. After that 
time, such inferences are perfectly lawful 
and natural, because the statute no longer 
favors delay; and he is, after two years, in 
default, and chargeable with laches. 

It is also urged by Mr. Simpson's counsel 
that the office decisions have been contra- 
dictory, the earlier decisions and practice of 
the office being to allow an inventor whose 
application ■ for a patent was wrongfully re- 
jected eight or ten or more years after the 
erroneous rejection to renew his application 
and obtain a patent, if he had not sold or 
used or expressly permitted others to sen or 
use publicly his invention, and that Mr. 
Simpson had been misled by the course and 
practice of the office, I have felt the force 
of this argument, and have studied the case 
diligently to see if any legal grounds could 
be discovered upon which relief could be giv- 
en to him. I have failed in this effort, and 
my duty restricts .ne to announcing what I 
believe to be the mere law of the case. If 
I have erred in this, the superior tribimals 
can be appealed to to correct the error, and 
no one, except Mr, Simpson, could be more 
gratified at such a correction than myself. 
Should the law and its tribunals in the last 
resort fail, the equitable circumstances of his 
case can be submitted to the legislature, who 
have the ability to reward him for the bene- 
fits he has conferred upon the public. 

Upon the whole, I overrule all the reasons 
of appeal, and do this the 9th May, 1860. 
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I return, here-^'ith, all the papers, drawings, 
and models, with this, my opinion and judg- 
ment, this 9th April, 1861. The argument 
of the appellant's counsel was not presented 
nor the ease submitted to me till November 
0, 1860. Since that time two sessions of the 
circuit court and many patent appeals have 
intervened, occupying my attention, and I have 
■delayed the decision to enable me to search 
out and see the authorities bearing on this 
<'ase. 



Case K"o. IS, 879. 

In re SIMPSON. 

[2 N. B. R. 47 (Quarto, 17).] i 

District Court. N. D. Illinois. 18^. 

BaXKUUPTCY — DiSCHAKGE — RELEASE FROM IM- 
PRISONMENT. 

Where a judgment in trespass for malicious 
imprisonment and whipping jvas recovered 
Against A., who afterwards was adjudged a 
bankrupt, held, that upon receiving his dis- 
t-liarge he must be released from imprisonment. 

The facts are, at the December term, 1866, 
of the superior court of Chicago, D. B. Car- 
roll recovered a judgment in trespass (for a 
malicious imprisonment and whipping) for 
the sum of three thousand five hundred dol- 
lars. In January, 1867, a ca. sa. was issued, 
and March 25th, 1867, Simpson was lodged 
in jail. In July, 1867, he filed his petition in 
bankruptcy, and on January 7th, 1867, he 
received his discharge; Carroll paying no 
attention to the proceedings. 

Upon the hearing on the motion for the 
writ of habeas corpus, Judge Drummond de- 
cided that the prisoner must be discharged, 
and upon the return of the sheriff to tlie 
writ the prisoner w^as duly discharged from 
custody. In reply to counsel the judge re- 
marked that in order to have proved their 
judgment against the bankrupt, the judg- 
ment creditor should have had the prisoner 
discharged from custody upon the order of 
court, and then they could prove the debt. 
The question of jurisdiction was raised, but 
the judge remarked that though the state 
court would probably release the prisoner, it 
was the duty of the district court to see that 
he was released, and to protect him. 

^^'illiam H. Holden and Robert- Hervey, for 
petitioner. 
Francis Adams, for judgment creditor. 
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Case KTo. 13,880. 

SIMPSON V. OAULKINS. 

[1 Abb. Adm. 539.] 2 

District Court, S. D. New York. April, 1849. 

Admikai^ty — Costs — Coxsolidated Suits. 

1. A libel was filed by each of two members 

of a ship's crew to recover damages for breach 

1 [Reprinted by permission.] 

2 [Reported by Abbott Brothers.] 



of a shipping contract; and subsequently eleven 
other libels were sworn to by eleven other mem- 
bers of the crew, upon the same state of facts 
and upon the same cause of action. Before an- 
swer was filed to either of these libels, and be- 
fore the eleven libels were filed, a stipulation 
was entered into that the thirteen causes should 
be consolidated. An answer, presenting two is- 
sues, was then put in, and the cause having been 
brought on for hearing, the libellants prevailed 
upon the first issue, but the respondent succeed- 
ed upon the second. Held, on appeal from taxa- 
tion of costs, that the costs of the two separate 
libellants and of the respondent were to be taxed 
in both the two suits first commenced, up to the 
date of the consolidation; but from that date li- 
bellants' costs were to be taxed only in the suit 
which was thereafter prosecuted. 

2. Full costs of the issue on which the libel- 
lants prevailed should be taxed in their favor, 
and full costs of the issue on which the re- 
spondent succeeded should be taxed to him. 
These two bills should be set off the one against 
the other, and the balance paid by the party 
from whom it might be due. 

[Cited in American Box Mach, Co. v. Cros- 
man, 57 Fed. 1030.] 

This was a libel in personam, by Thomas 
Simpson against Daniel Caulkins, master of 
the ship Sabrina, to recover damages for 
breach of a shipping contract. Twelve other 
causes were instituted on the same facts and 
for the same cause of action, by Simpson's 
fellow sailors in the voyage on the Sabrina. 
and were consolidated with the present. The 
cause now came before the court on appeals 
taken by both parties, from the taxation of 
costs by the clerk. The facts on which tlie 
appeal was based are sufficiently stated in 
the opinion. 

Alansou Nash, for libellants, 
E, O. Benedict, for respondent. 

BETTS, District Judge. On January 15, 
1848, the libel of Thomas Simpson in this 
case, was sworn to by the libellant. It was 
filed on the 17th, and the warrant of arrest 
was issued thereon the 18th, and served dur- 
ing January. Peter "Williams filed his libel 
on the ISth of January, and the process was 
issued the same day. Eleven others of the 
same ci"ew attested to libels on the 17th, and 
the same were filed the 19th of January. 

These libellants were all members of the 
crew of the ship Sabrina, of which the re- 
spondent was master. They all shipped at 
this poit, sailed out together, made the same 
voyage, and returned and left the ship at 
the same time. On the 18th of January, bj- 
written consent of the respondent's proctors, 
the thirteen causes were consolidated, and 
on the 8th of February an answer to the 
consolidated actions was filed. 

The libel in the case of Simpson is special, 
and sets forth the case attempted to be main- 
tained on the hearing. The others are the 
genei-al printed forms, claiming wages, as 
upon an ordinary shipping contract. The 
special libel will, therefore, be regarded as 
being the one which has been adopted by 
the consolidation. 

The libel alleged a contract for a voyage 
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Trom New York to St. Johns, and thence to 
one or more ports iu Europe and back to a 
l)ort of discharge iu the United States; aver- 
ring that the voyage was only made to Nova 
.Scotia and then directly back to New York, 
where the libellants were discharged by the 
anaster, , without their consent and to their 
^reat damage. The libel charges that the 
•current wages for the voyage run were high- 
■er than those they agi-eed to receive, and 
they were retained on wages only two months, 
whilst the voj'age contracted for was one of 
.eight months, whereby a deceit and fraud 
was practised upon them, and they were sub- 
jected to great loss and expenses. Each Ji- 
bellant demands §40 for such special dam- 
.ages. 

The answer denies the contract set up by 
the libellants, and avers that, at the option 
•of the stip-owners, they shipped for a voy- 
.age from New York to St. Johns, Nova 
Scotia, thence to Pictou, and back to New 
York; or from St. Johns to one or more 
ports in Eui-ope, and back to a port of dis- 
'Charge in the United States, and signed ship- 
ping articles therefor; that the voyage toNova 
Scotia and back only was performed; and 
that the ship not being able to put into Pic- 
tou because of obstructions of the harbor by 
ace, returned directly from St. Johns to New 
York. It also alleges a tender to the libel- 
lants, in full of their wages for the voyage, 
of various sums amounting in the whole to 
-S146.45. 

The case went to hearing upon these plead- 
ings. Two issues were involved in it: (1) 
Whether the tender was full satisfaction of 
the wages for the voyage performed. (2) 
Whetlier the contract entered into was ac- 
tually for a voyage to Europe, and whether 
i;he respondent violated the agreement, to the 
■^damage of the libellants. 

The decision of the court upon the hearing 

on the report of the commissioners, was in 

favor of the libellants upon the first issue, 

•and in favor of the respondent on the other. 

And it was decreed that the libellants recov- 

■er the difference between their wages report- 

•ed due, and the sum tendered, with costs, in- 

- eluding the costs of the reference and on 

exceptions; and that the costs of litigating 

the claim for damages for not perfoi-ming 

the alleged voyage to Europe, be taxed against 

the libellants; and that the respective costs 

i;hus created, be set off, the one against the 

other, the balance, if any, to be collected of 

the party against whom it might be found. 

Under this decree the libellants made up 
-and claimed costs in the suit instituted by 
Simpson, at ^70.SV/2, at which sum the bill 
was taxed; and in the ease of Peter Wil- 
liams alone, to the sum of $148.75, and In 
the other eleven causes subsequently united 
T)y consolidation with the two others, to 
-■about the sum of ?23 each. These eleven 
bills the clerk refused to tax. From that de- 
•cision the libellants appeal; and the respond- 
•ent appeals from the taxations made of the 



other two bills, both in respect to the items 
admitted therein, and upon the principle that 
only one bill could be made up and referred. 

The respondent presents, also, thirteen dis- 
tinct bills of costs, and claims to have taxed 
in his favor §11 in eleven of them, ¥14.50 in 
one, and §143.30 in another. The clerk taxed 
one bill at §14.50, one at §97.43. and refused " 
to tax the other eleven bills. From these 
taxations both parties, also, appealed. 

Two general questions arise under these 
appeals: First. Can either party legally 
claim more than a single bill of costs in the 
causes? Second. What rule of distribution 
is to be obsei-ved in allotting the successful 
parties their proper portion of costs created 
in the progress of the litigation? 

1. If it may be supposed that thirteen dis- 
tinct suits might in these cases have been 
carried through to final decrees, each carry- 
ing* full costs, unless the court or parties 
interposed to unite them. It would still be a 
question always open to inquiry, at what 
time any particular one of the number was 
commenced, and must be deemed in prosecu- 
tion; because where a particular service 
enures to the common benefit of other par- 
ties, compensation therefor may be allotted 
to the one first performing it, at his instance, 
because of the insufiiciency of the fund to 
satisfy his entire demand, or upon the equity 
of the party condemned in costs, not to be 
burdened with a repetition of payments for 
a single service. 

At common law an action is deemed com- 
menced on the issuing of the capias. 5 Cow. 
514. The Revised Statutes of New York, how- 
ever, require the actual arrest of the de- 
fendant on it, or that the capias be issued in 
good faith with intent to arrest him. 2 Rev. 
St. p. 299, % 38. 

In admiralty, causes are initiated by arrest 
of the thing (2 Leol. Jenkins, 775; 1 Hagg. 
Adm. 124) or of the person (Hall, Adm. tit 
1) proceeded against. 

At the time these thirteen cases were con- 
solidated, no more than two suits had been 
instituted. The filing of libels the day sub- 
sequent to the consolidation, could not con- 
fer on them the character of pending ac- 
tions, before process was served or even 
awarded by the court 

The two cases of Simpson and Williams 
must, under the proceedings as placed before 
the court, be regarded as in prosecution, sepa- 
rately and rightfully, up to the stipulation to 
consolidate them. No doubt the court might 
be compelled, under the act of congress of 
July 23, 1813 (3 Stat 19), to deny several 
costs, if there was evidence that the actions 
had been unnecessarily multiplied; but as 
the libellants had no authority to unite in 
a common cause, it will not be presumed that 
any improper motive led to the commence- 
ment of suits by each, especially as the re- 
spondent might have defences to them sev- 
erally, distinct and independent of each 
other. 
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Althougli the causes migM not tie of a 
character to admit a du-ect consolidation, yet 
on a proper application, the court wonld 
always apply the relief familiar to the Eng- 
lish courts and our own, prior to any statu- 
tory regulations on the subject, and by or- 
der, compel the stay of all causes but one, 
and that the residue abide the award of the 
contestation of that. Golem. Cas. 62; 1 Johns. 
Cas. 28; Tidd, Pi-ac. 645. Only the taxable 
costs incurred up to the period of such order 
would be allowable, with, perhaps, the ad- 
dition of such as might become necessary 
subsequently to secure the paiiies the bene- 
fit of the rule of consolidation. 

Accordingly the costs of the two separate 
libellants, and of the respondent in those 
two actions, should be taxed up to the ISth 
of January, the time of the consolidation. 
After that period, only one suit is to be recog- 
nized, and a single bill of costs to be allowed 
to either party as against the opposite one. 

2. The rule of costs prescribed to the state 
courts by the Revised Statutes, in ease of 
variant judgments upon multifarious issues 
in the same case, is recommended, both by 
its high authority and the reasonableness of 
its provisions, and was adopted by both as 
proper to be applied in the allowance of 
costs to their respective paities: that is, 
that the one who succeeds on the essential 
merits in the case shall obtain full costs, 
although he fails on incidental branches of it. 
2 Rev. St. oil, §§ 17-21. The courts have in- 
terpreted and applied those provisions in va- 
rious instances, so as to secure costs to a 
party who prevails upon a distinct and ma- 
terial cause of action in a suit, although 
judgment on the whole cause may be in favor 
of his opponent. No limitation is made to 
special forms of action. It has effect in ac- 
tions of ejectment, replevin, tort, contracts, 
dower, &c. 12 Wend. 285; 19 Wend. 626; 
20 Wend. 606; 1 HUl, 359; 6 Hill. 265, 267, 
268; 1 Denio, 661; 2 Denio, 188. Similar 
principles govern the practice of other state 
courts. Jleacham v. Jones, 10 N. H. 126; 
Nichols V. Hayes, 13 Conn. 155. The purport 
of the decision denotes that in these dupli- 
cated allowances of costs, each party taxes 
full costs, throwing out only those items pal- 
pably appertaining to the bill of his adver- 
sary. 

In the United States courts, costs are not 
matters positively appointed by law, but 
are allowed in the exercise of a sound dis- 
cretion by the courts, conformably to the 
usages governing their proceedings. Canter 
V. American & O. Ins. Co., 3 Pet. [28 V. S.] 
319; TJ. S. V. Mabel, 2 How. [43 U. S.] 237. 
The statutory directions under which the 
state courts act, accordingly impart no high- 
er authority to regulate the subject, than is 
possessed by the United States tribunals un- 
der their general powers. The difference 
is only that in the one case the rule is strin- 
gent and imperative, and in the other ob- 
tains and is enforced only because of its 



reasonableness and adaptation to the rights of 
the parties, in so far as these objects may be 
subserved by means of costs. 

In these cases it is accordingly ordered, 
that the libellants and respondent have tax- 
ed in their respective bills, the proper taxa- 
ble items, both in the suits by Simpson and 
that by Williams, up to the time of the con- 
solidation; and that thereafter only one bill 
of costs be taxed in favor of the libellants 
and one to the respondent, each party be- 
ing allowed full costs, with the exception 
of those particulars shown to the satisfaction 
of the taxing officer to belong with the items 
allowable to the opposite party. 

Order accordingly. 

NOTE. The act of congress of February 26, 
1853 (10 Stat. 161), appointed specific costs to 
the officers of courts, in causes of admiralty 
and maritime jurisdiction. The items of allow- 
ance are no longer left to the discretion of the 
courts, and that subject of litigation has ceased 

[ to pervade the discussion and decision of 
causes; still the leading principles controlling 
the disposition of those costs between litigant 
parties, have application and force under tlie 

j existing law, and it was, therefore, thought 
proper to report the above case as one still pos- 
sessing general interest. 



Case No. IS, 881. 

SIMPSON V. The CERES. 

[36 Leg. Int. 339; 7 Wkly. Notes Cas. 576; 10 
Cent. Law J. 113; 14 Phila. 523.] i 

District Court, E. D. Pennsylvania. Aug. 15, 

1879. 

Ahmiualtt— Jurisdiction— Torts— LooALTTT. 

Jurisdiction of admiralty of a collision be- 
tween a steam tag and a floating dry dock ly- 
ing in the river, moored to a wharf. As re- 
spects torts, the jurisdiction depends entirely on 
locality; the character of the object injured, 
or of the thing by which the injury is inflicted, 
is unimportant. 

[Cited in Milwaukee v. The Curtis, 37 S'ed. 
706.] 

In admiralty. Collision. 

Henry R. Edmunds and J. H. Gendell, for 
libellant. 
J. Warren Coulston, for respondent. 

BUTLER, District Judge. The libellant's 
floating dry dock, while lying in the river 
Delaware, opposite Philadelphia, moored to 
a wharf, was run into and injured, by the 
steam tug, respondent. It rested, at the 
time, entirely upon the water; in which, 
alone, it was designed for use. It was capa- 
ble of being navigated from place to place; 
and the only object of attachment to the 
wharf, (which was made by means of a 
cable,) was to avoid blowing away, or pass- 
ing off with the current. That the injury 
was caused solely by negligence of the re- 
spondent, is not controverted, nor open to 
doubt. It was the respondent's duty to keep 
off. She did not; and is without excuse. 

1 [Reprinted from 36 Leg. Int. 339, by permis- 
sion. 10 Cent. Law J. 113, contains only a par- 
tial report.] 
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The only question raised is one of jurisdic- 
tion. The respondent denies the cognizance 
of the court. After a long period of vacilla- 
tion and uncertainty, the jurisdiction of ad- 
miralty, (as a legal proposition,) is well de- 
fined. A discussion of the subject -would 
he a useless expenditure of time, and might 
seem like an affectation of learning. The 
opinion of Judge Story in De Levio v. Boit 
[Case No. 3,776], covers the entire field, 
and exhausts the argument As respects 
torts, (with which, alone, we have to do,) 
the jurisdiction depends, entirely, on local- 
ity. If committed on the high seas, or other 
navigable waters,— the act and its effects 
being there fully consummated,— the juris- 
diction of admiralty is -unquestionable. The 
character of the object injured, or of the 
thing by which injury is inflicted, is imim- 
portant. As said in The Plymouth, 3 Wall. 
[70 TJ. S.] 36, jurisdiction does not depend 
on the wrong being done by a vessel, or 
those aboard of it; or against a vessel, or 
those connected with it; "but on the locality 
where it occurred. Eveiy species of tort, 
however occurring, * * * if upon the 
high seas or navigable waters, is of admi- 
ralty cognizance." 2 Pars. Shipp. & Adm. 
347; 2 Pars. Mar. Law, 652; Railroad Co. 
V. Towboat Co., 23 How. [64 U. S.] 209; The 
Commerce, 1 Black [66 U. S.] 574; The 
Agincourt, 1 Hagg. Adm. 271; The Low- 
ther Castle, Id. 384; Brown v. Overton 
[Case No. 2,024]; Chamberlain v. Chandler 
[Id. 2,575]; West V. The Uncle Sam [Id. 
17,427]; Sherwood v. Hall [Id. 12,777]; The 
Plymouth, 3 WalL [70 U. S.] 34; Taber v. 
Jenny [Case No. 13,720]; The Sylph, L. B. 
2 Adm. & Eec. 24; Atlee v. Packet Co., 21 
Wall. [88 U. S.] 289; Fretz v. Bull, 12 How. 
[53 TJ. S.] 249; The Maud Webster v. 
Howard [Case No, 9,302]. 

The Virginia Ehrman v. The Agnese, 97 
U. S. 309, shows a recovery for injury to a 
steam dredge. Objection to the jurisdiction 
was not even suggested. A recovery was al- 
lowed in this court for a similar injury, 
against objection, in Albany Dredging Co. 
V. The Gladiolus- [Case No. 132], No. 2, April 
Sess. 1878. and sustained on appeal by the 
■circuit coui't. Although no case precisely 
similar to the one before me has been found, 
I feel no hesitation in determining the ques- 
tion raised against the respondent. Under 
the general principle stated, the court has 
jurisdiction. As before remarked, the dock 
was in the river, floating upon the water, 
when injured. That it was moored to the 
land is unimportant. So are all vessels, at 
Anchor. That the attachment was at the 
water's side, instead of under, is immaterial. 

As we have seen, the character of the 
structure injured does not enter into the 
■question. If it did, the character of the 
structure here involved would* not admit of 
objection, on this groimd. It is essentially 
marine. 

Decree for libellants. 
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Case ITo. 1S,882. 

SIMPSON V, LASSALI/E et al, 

[4 McLean, 352.] i 

Circuit Court, D. Indiana. May Term, 1848. 

Limitations — Jddgmext — How Pleaded. 

Where the statute of limitations has run 
against a judgment, it may he pleaded to a sci. 
fa. to revive the judgment 

[This was an action at law by Simpson 
against Lassalle, Merrill, and others.] 

Morrison & Major, for plaintiff. 
Smith & Ketchum, for defendants. 

OPINION OF THE COURT. This is a 
sci. fa. to revive a judgment The first writ 
was returned served on one of the defend- 
ants, and not found as to the others. An 
alias was issued against defendants, which 
was not served, returned nihiL Merrill, one 
of the defendants, pleaded to the judgment 
the statute of limitations, to which the plain^ 
tiff demurred. And it appearing that the 
limitation of the judgment lien had expired 
as to Merrill, before the service of the writ, 
the demurrer is overruled, and the plea as 
to him is sustained. His real estate is, 
therefore, released from' the judgment. The 
Revised Statutes of 1843, § 92, provides for 
an alias sci. fa., and authorizes a judgment 
on its being returned nihil. The judgment 
is revived, and execution against the lands 
may issue against the defendants, etc., ex- 
cept Merrill, 3 Blackf. 334; Walker v. 
Hood, 5 Blackf. 266. 



Case Wo. 1S,883. 

SIMPSON V. LBGG. 

[2 Cranch, G. C. 132.] 2 

Circuit Court, District of Columbia. April 
Term, 1817. 

Judgment — Motion — Bond to Secdeb Rest. 

Judgment by motion, on notice, cannot he ob- 
tained on a bond given to secure rent upon an 
attachment on a suggestion that a tenant is 
about to remove. 

Motion for judgment on a bond given to 
secure rent upon an attachment issued upon 
a suggestion that the tenant was about to 
remove. See St Va. Nov. 29, 1792, p. 154, 
§8, 

Mr, Swann, for defendant. The act of 
assembly does not authorize summary judg- 
ment on such a bond. 

And so it was decided by THE COURT 
(THRUSTON, Circuit Judge, absent). 

1 [Reported by Hon. John McLean, Circuit 
Justiceri 

2 [Reported by Hon. William Cranch, Chief 
J Judge.] 
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Case Wo. 13,884. 

SIMPSON V. LEIPER. 
Circuit Court, E. D. Pennsylvania. May, 1848. 

Damages— Verdict— What ExctunED. 

Expenses and counsel fees are not to be in- 
eluded in the verdict as actual damages. 

Before GRIER, Circuit Justice. 

[Cited in 2 Whart. Dig. 41-i, to the point as 
stated above. Nowhere reported; opinion not 
novf accessible.] 



Case No. 1S,885. 

SIMPSON V. MAD RIVER R. CO. 

[6 McLean, 603.] i 

Circuit Court, N. D. Ohio. July Term, 1855. 

Patents — Utility — Damages. 

1. A person vrho approves of an improvement 
of a patented right, but refuses to pay the pi'ice 
charged for it, is inexcusable for using it. 

2. The fact of use is evidence of its utility, 
and should subject the defendant to damages. 

[This was au action by Thomas D. Simp- 
son against the Mad Rirer Railroad Compa- 
ny for damages for the violation of letters 
patent No. 4,213, gi-anted to plaintiff Septem- 
ber 30, 1845.] 

Curtis & Seribner, for plaintifCs. 

OPINION OF THE COURT. This is an 
action for the violation of a patent right. On 
the 30th of September, 1845, the plaintiff ob- 
tained a patent for "an improvement in the 
mode of removing truck wheels, of locomo- 
tive and other engines," The agent of plain- 
tiff was called on by the agent of defendant, 
who on examination was pleased with the 
improvement; and when the price of two 
hundred and fifty dollars was stated to him 
he refused to pay it. He had had the im- 
provement in operation two weeks, as wit- 
ness understood, and he said to the witness, 
he might bring suit. 

There is no defence set up by the defend- 
ants, and the coui't instructed the jury that 
they could assess the damages, to w-hich the 
plaintiff is entitled, for the violation of the 
patent. From the statement of the witness, 
it appears to be a very useful improvement 
in removing truck wheels of engines or cars, 
when they become defective and need re- 
pair. It saves much labor and expense, and 
also time. It is natural to conclude that from 
the time the improvement was firet used by 
the defendants, nothing to the contrary ap- 
pearing, it was continued in use, up to the 
time this suit was commenced. Tlie ease 
proved is evidence of the utility of the im- 
provement. 

The jury found a verdict of five hundred 
dollai-s, in damages. Judgment. 



1 [Reported 
Justice.] 



by Hon. John McLean, Circuit 



Case No, 12,886. 

SIMPSON V. PACIFIC MUT. INS. CO. 

[Holmes, 136.] i 

Circuit Court, D. Massachusetts. March, 
1872. 

Mauixe Insurance — Time Policy — Axchorixg. 

A policy of insurance on a vessel for a voyage- 
to a certain port and twenty-four hours after 
anchoring in safety, is not terminated by her 
arrival, and lying at anchor in safety more thait 
twenty-four hours, at the anchorage ground out- 
side the harbor of the port, and there, according: 
to the custom of vessels of her draught bound 
for the port, discharging part of her cargo by 
lighters, in order to enable her to pass over a 
bar at the entrance to the harbor. 

Action at law upon a policy of insui-ance [by 
AVilliam H. Simpson against the Pacific Mu- 
tual Insurance Company]. The case was sub- 
mitted to the couit on an agreed statement of 
facts, the material parts of which are stated 
in the opinion. 

F. C. Loring, for plaintiff. 
Oliver Prescott and George Marston, for de- 
fendant. 

SHBPLEY, Circuit Judge. This suit is: 
against the defendant as underwriter on a pol- 
icy of insurance upon tlie ship Live Oak, for a 
voyage from Cardiff to New Zealand, Callao,. 
Chincha Islands, and thence to Valencia, Spain. 
The policy was to terminate on the anival of 
the ship at Valencia, in the kingdom of Spain,, 
and being at anchor twenty-four houre in 
safety. I'roofs of loss were exhibited to the 
defendant April 25, IStiS. Payment is refused^ 
on the ground that the risk had terminated be- 
fore the ship was lost. 

The ship aiTived on the seventh day of De- 
cember, 1867, at the anchorage gi-ound, which, 
is open and exposed outside of the artificial 
harbor of Valencia. At this anchorage ground 
vessels of large draught anchor and lie, until 
they are lightened sulficiently to pass the bar 
at the entrance of an outer artificial basin,- 
formed by stone walls projected into the sea^ 
where they are further lightened, until they 
can pass the bar at the entrance of the inner 
artificial basin or harbor, where the discharge- 
of the cargo is completed by lightei-s. Vessels^ 
are never discharged completely at the anchor- 
age gi'ound. 

On the eighth day of December lightei-s 
came and began to discharge, and continued 
to do so on the ninth, by which the vessel was 
lightened about one foot. On the morning of 
the tenth there were signs of a heavy gale, 
and the master received orders from the cap- 
tain of the port to send down the top-gallant- 
yards and masts, and to have axes in readi- 
ness to cut away the masts. 

Afterwards the master started for the shore., 
and was Informed that the captain of the port 
had ordered the pilots to bring the ship into- 
the outer harbor, and that a steam-tug was 



1 [Remrted hy Jabezi S. Holmes, Esq., aniF 
here reprinted by permission.] 
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coaling for the purpose. The master protested 
to tlie pilots and to the captain of the port, 
whose authority in such cases is supreme, 
against this being attempted, considering that, 
as' the sea was very high, the danger of being 
driven ashore, if the ship remained at anchor, 
was much less than that of taking the bottom 
in crossing the bar. But the officers of the 
port insisted. The tug went to the ship, made 
fast, and attempted to tow her in. Near the 
end of the breakwater three heavy seas came 
in together: the fii-st broke between the ship 
and the tug, throwing the latter ahead with 
such force as to cause the bitts to which the 
hawsers were fastened to give way. The ship 
immediately sti'uck the bottom, her keel came 
up, in twentj^ minutes she had seventeen feet 
of water in her hold, soon filled, and began to 
break up, and was totally lost. None of the 
crew had been discharged. 

The question presented for adjudication is, 
whether, on the facts which appear in this 
case, the ship is to be considered as having 
arrived at Valencia, and been at anchor twen- 
ty-four hours in safety before she was wreck- 
ed. If she had, the risk had terminated; if 
she had not, tlie defendant is liable. 

A A-essel anives at a port of discharge when 
she comes, or is brought, to the place where it 
is intended to discharge her, and where is the 
usual and customary place of discharge. When 
a vessel is insured to one or two ports, and 
sails for one, the risk terminates on her arrival 
there. 

If a vessel is insured to a pai-ticular poit of 
discharge, and is destined to discharge cargo 
successively at two different wharves, docks, 
or places, within that port, each being a dis- 
tinct place for the delivery of cargo, the risk 
ends when she has been moored tiventy-four 
houi-s in safety at the first place. But if she 
is destined to one or more places for the deliv- 
ery of cargo, and delivery or discharge of a 
portion of her cargo is necessary, not by rea- 
son of her liaviag reached any destined place 
of delivery, but as a necessary and usual 
nautical measure, to enable her to reach such 
usual and destined place of delivery, she can- 
not properly be considered as having anived at 
the usual and evistomary place of discharge, 
when she is at anchor for the purpose only of 
using siich means as will better enable her to 
reach it 

If she cannot get to the destined and usual 
place of discharge in the port, because she is 
too deep and must be lightened to get there, 
and, to aid in prosecuting the voyage, cargo is 
thrown overboard or put into lighters, such 
discharge does not make that the place of ar- 
rival: it is only a stopping-place in the voyage. 

When the vessel is insured to a particular 
port of discharge, arrival within the limits of 
the harbor does not terminate the risk, if the 
place is not one where vessels are discharged 
and voyages completed. The policy covers 
the vessel through the port navigation as well 
as on the open sea, until she reaches the des- 
tined place. 



In Sleigs v. Mutual M. Ins. Co., 2 Cush. 453,. 
the comt say, "Reaching the harbor, there- 
fore, cannot be an-iving, within the meaning- 
of the policy; and if it do not mean that, it 
must mean that particular place or point in 
the harbor which is the ultimate destination 
of the ship. Until that point is reached, the- 
voyage is not ended, and the ship has not ar- 
rived; though she may be obstructed and de- 
layed in her progi'ess through the harbor, and 
for want of water, or by adverse winds or oth- 
er causes, be obliged to come to anchor, and 
remain at anchor twenty-four hom'S, and to- 
take out some poition of her cargo. While 
she is properly pursuing her course to the 
place of her ultimate destination and of com- 
pleted and final unlading, and until she reach- 
es that place, and has been mooi'ed there in 
safety twenty-four hours, she is insm-ed and 
protected by the poKcy." 

In Brown v. Tierney, 1 Taunt. 517, a vessel 
bound for Pillaw had arrived at Pillaw Roads, 
where ships bound for Pillaw which draw 
much water usually bring to, and unload some- 
part of their cargo to lighten them sufficientiy 
for passing the bar. Although the ship had 
anived at the place where she was to begin 
unloading, and had reached her port of dis- 
charge, yet inasmuch as it was not proved to 
be ever the practice wholly to discharge a ship 
in PiUaw Roads, but only to lighten her suffi- 
ciently to enable her to enter the harbor, it 
was decided that the ship was to be consid- 
ered "as much at open sea as ever she had 
been." 

In Samuel v. Royal Exch. Assur. Co., 8- 
Barn. & C. 119, a vessel insured from Sieriu 
Leone to London, and upon which the in- 
surance was to endure until she had been 
moored la good safety twenty-four hours, ar- 
rived on the 18th of February, and the cap- 
tain, having orders to take her into the King's 
Dock at Deptford, moored her near the dock 
gates. On account of ice in the river, the ship- 
could not enter the dock until the 27th; and 
then, in warping her towards the dock, a rope 
broke, she grounded, and was totally lost. 
Lord Tenterden held, that, the place where 
the vessel was moored not being the place of 
her ultimate destination, the pohcy did not 
expire when she had been there in safety 
twenty-four hours. 

In the case of Brereton v. Chapman, 7 Bing. 
559, it was held, that the lay-days allowed by 
a charter-party, for a ship's discharge, are to 
be reckoned from the time of her arrival at 
the usual place of discharge, though she 
should, for the purposes of navigation, dis- 
charge some of her cargo at the entrance of 
the port, before anlving at the usual place of 
discharge. 

In the case of Whitwell v. Harrison, 2 Exch. 
127, the vessel was chartered to take on board 
a cargo of timber at Quebec, and to proceetl 
therewith to Wallasey Pool, in the river Mer- 
sey, or as near thereto as she could safely 
get, and there discharge her "cargo. The ves- 
sel arrived as near to Wallasey Pool as she 
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could safely get, and did actually begin to dis- 
-eharge her cargo accordingly, diseharging her 
crew altogether, and leaving none of tliem on 
"board for the purpose of fvuiilier navigation. 
It appeared In evidence that the captain al- 
-\vays intended ultimately to carry the vessel 
into Wallasey Pool, with as much of the cargo 
■on board as she could caixy over the shallow 
part intervening between his original anchor- 
age and the Pool. But it was also clearly 
■established that the discharge of the cargo 
was going on in due course, and that, if the 
water were not sufficient, and no accident had 
occurred, the whole cai'go would have been 
■discharged in the place where the vessel was 
moored. The court decided, that, as the ship 
was bound either to Wallasey Pool, or as near 
thereto as she could safely get, that that was 
the intended place for the discharge of her 
-cargo, and that therefore the vessel had clear- 
ly arrived at the port of her discharge. Alder- 
son, B., in delivering the judgment of the 
■court, distinguishes the case of Whitwell v- 
Harrison by saying, "The case of Brereton v. 
Ohapman, 7 Bing. 559, does not appear to us 
iit all to affect this question. There the ves- 
sel was still in progress to the ultimate place 
of the discharge of her whole cargo; and all 
that was done was to put on board lighters a 
portion of the cargo, in order that the vessel 
might be enabled thereby, without delay, to 
proceed with them to the usual place of dis- 
charge. There the whole eretv remained on 
board, and the vessel was in all respects 
really continuing her voyage." 

In the case of Whitwell v. Harrison, the 
case turned upon the facts that the vessel 
had arrived at one of the places of discharge 
specified in the eharter-partj', as the intended 
places for the discharge of the cargo, and that 
the discharge of the cargo was going on in 
■due course, and not merely for the purpose of 
further navigation. Whitwell v. Harrison, 
therefore, differs in no degree from the earlier 
•cases, which decide that the place at which a 
vessel unloads the whole or part of her cargo 
for the purpose of discharge will be the place 
of the termination of a risk to a port of dis- 
charge. But neither Whitwell v. Harrison, 
nor any other case which we have been able 
to find, decides that a place at which a vessel 
unloads part of her cargo, in order to lighten 
the vessel and enable her to proceed with the 
residue, would be the place of the termination 
of the risk to a port of discharge. 

The recent case of Bramhall v. Sun Ins. Co., 
104 jMass. 510, was decided upon the following 
state of facts, as stated in the opinion of 
Judge Gray {page 517): "It is clear that the 
Oeorge Washington had safely arrived at her 
port of discharge in Spain, and been there 
moored twenty-four hours in good safety be- 
fore the loss sued for. She proceeded to 
Valencia to discharge, and anchored at that 
port in an open roadstead, exposed indeed on 
one side to the winds and seas, but with good 
anchorage and holding ground. She was fully 
entered at the custom-house; and the master 



lodged her papers with the consul of the Unit- 
ed States, as required by law, notified the 
consignees of his readiness to discharge, dis- 
missed part of her crew, retaining only enough 
to protect the ship, and himself left the ship 
and returned to the United States before the 
loss. The ship drew too much water to come 
into the basin; and the place of her anchor- 
age is found to have been the place at which 
ships of her draught are usually discharged, 
by means of lighters fm-nished by the con- 
signees at the expense of the ship, by steve- 
dores from the shore, and without the assist- 
ance of the crew; although such vessels, 'dis- 
charging at the anchorage, generally, but not 
imiformly, come into the basin after suffi- 
ciently reducing their draught, for greater con- 
venience of lightering and taking in ballast.' 
As soon as Ughters were furnished by the 
consignees, three days after she reached her 
anchorage, the ship began to discharge, lay at 
anchor there for more than three weeks, and 
discharged one-third of her cargo." 

The facts in the case before the court are 
clearly distinguishable from the facts agreed 
in Bramhall v. Sun Ins. Co. In that case, the 
place of the vessel's anchorage was found to 
have been the place at which ships of her 
draught are usually discharged. In this case, 
it is cleai-ly proved that vessels are never 
completely discharged at the anchorage 
ground, but only lightened sufficiently to en- 
able them to reach the inner harbor. In sev- 
eral other particulars, more or less important, 
the cases differ. 

But the substantial difference in the two 
cases, as agi-eed by the parties and establish- 
ed by the proofs in the case, consists in this: 
that in Bramhall v. Sun Ins. Co., it was 
agreed by the parties, and found by the court, 
that the anchorage ground where the George 
Washington imladed a portion of her cargo; 
where the master dismissed part of the crew 
and himself left the ship to return home to 
the United States; where the ship lay at an- 
chor for more than three weeks, and dis- 
charged a third of her cargo before the loss,— 
was a usual and destined place of discharge; 
while, in the ease before the court, it most 
clearly appears from the facts agreed and 
proved in the case, that the lightering of the 
Live Oak at the anchorage ground was only 
to lighten her in order to enable her to get to 
her place of destination. 

The question presented in this case, there- 
fore, is the precise question stated by the 
court in the case of Meigs v. Mutual M. Ins. 
Co., 2 Cush. 452, 453, where they say, "The 
simple question, therefore, is, whether the 
ship, being destined to the wharf as the place 
of unlading, but being obliged to anchor after 
coming within the harbor, for the purpose of 
lightening, to enable her to get up to the 
wharf, there not being sufficient water for her 
to reach the wharf with the cargo all in, is 
to be considered as having arnved within the 
meaning of the pohey, upon reaching the place 
of anchoring for the pui'pose of lightening." 
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Upon the facts as agreed in tlie case of 
Bramhall v. Sun Ins. Co., we would not lui- 
dertake to decide, as contended for by tlie 
plaintiff's counsel, that the decision in that 
case is not in harmony with the authorities 
before referred to. 

But, upon the facts as agreed and proved in 
this case, it seems to the court clear, both 
upon principle and authority, that the Live 
Oak cannot properly be considered as hav- 
ing arrived and been moored in good safety 
for twenty-four hours before the loss. Judg- 
ment for plaintiff. 
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SIMPSON T. WIG GIN et al. 

[3 Woodb. & M. 413.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1847. 

Usury— Who mat Take Advantage op — Sale— 

MisnEPRESENTATioN— ^Caveat Emptor 

— Equitable Relief. 

1. Where usury is averred to have taken place 
hetween A & Co. and B in a loan of money and 
sale of goods, if B afterwards sell the same 
goods to C, the latter cannot take advantage 
of such' usury. 

2. So if fraud or misrepresentation existed as 
to the goods in the sale between A & Co. and 
B, no recovery can be had by C for it, against 
1 •• V°*A 'i^ess they were practiced on O also 
by A & Co., and in that last sale, if done by A 
alone, he must be prosecuted alone for what he 
■did alone and wrongfully. 

3. Averments by a vendor as to the price or 
value of an article, if exaggerated, are not so 
strong evidence of fraud as erroneous aver- 
ments m relation to title or other material facts 
more exclusively within his own knowledge. 

f • And if an article like tobacco in kegs is 
sold, and is partly opened for inspection, and 
more is offered to be opened, and the quality 
turns out to be worse than either party sup- 
posed, the vendor is not liable for fraud, nor can 
■that sale or a subsequent sale of the article be 
rescinded on that ground. 

5. If a vendee discovers articles so purchased 
to be of less value than he supposed, and wishes 
to rescind the contract on that account, or for 
fraud practiced in the sale, he should offer to 
return the articles, and not dispose of them at 
public auction, and proceed in equity for dam- 
ages merely. The remedy for damages, in such 
a case, is full at law. 

6. If B, in an exigency to obtain money, or 
suffer a large loss, agree to give more for an 
article on long credit than its market value, in 
order to sell it soon and raise a part of the 
money, the sale is not void for oppression, and 
probably not for usury, if nothing material was 
concealed, and the vendor was not the creditor 
of the purchaser, nor a money lender, but a 
dealer in goods like those sold. 

This was a bill in equity upon the follow- 
ing allegations: One R. O. Otis, of South- 
port, Wisconsin, having a large amount of 
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real estate, so situated that his title to it 
would be lost, and some $15,000 or ;?20,000 
sacrificed, if he did not raise about ?9,000 
before the 5th of November, 1845, proceeded 
to Boston with a view, if possible, to borrow 
that amount in money. Upon his arrival 
there, he was unable to effect a loan, -unless 
on such terms as seemed almost equally ruin- 
ous with the losses anticipated if he did not 
succeed. Afterwards he met with James S. 
Wiggin, one of the defendants, in October of 
that year, and attempted to obtain the mon- 
ey from him. Wiggin was unwilling to lend 
it on any security which Otis was able to 
give, but being a merchant in company with 
Copeland, the other defendant, agreed to sell 
Otis $13,009 worth of goods, as valued in the 
invoice, the prices to be agreed on between 
them, and the articles to be selected by Otis, 
except that a lot of tobacco, amounting to 
about 20,769 lbs., should constitute a part of 
the goods, at 25 ets. per lb., making $5,197.50. 
The title of the goods was to be secured to 
Wiggin & Co. till other satisfactory respon- 
sibility could be obtained by mortgages in 
Wisconsin, or by a sale of the goods. In the 
meantime Wiggin was to accompany Otis, 
westward, and advance such other sum on 
like security as might be necessary to relieve 
Otis, not exceeding ?9,000. The goods were 
packed and forwai'ded towards Detroit, and 
Wiggin and Otis started for Wisconsin. Hav- 
ing reached Detroit; and being unexpectedly 
detained there for a day about the 4th of 
November, Wiggin applied to Simpson, the 
complainant, to purchase the goods of Otis 
and pay or secure their value. He exhibited 
an invoice of them, and recommended theu- 
good quality. At length B. G. Simpson 
agreed to purchase them on a discount of 
§1,850 from the bill of sale to Otis by Wig- 
gin & Co., but in that bill the tobacco had 
been invoiced, by Otis's re'quest, at 30 cts. 
per lb., instead of 25, the actual price given. 
Simpson assigned the goods to O. Howard, 
as security for §6,000 which he bon-owed of 
him and paid over to Otis, and gave his notes 
and draft to him for the balance, all of which 
were transferred to Wiggin & Co., and fur- 
ther security given by Otis when they reach- 
ed Wisconsin, for the residue of the amount 
to be paid Wiggin for the goods, and the §9,- 
000 advanced by him in money. Things re- 
mained in this situation till the goods failed 
to reach Buffalo so early as was expected, 
and a portion of them were found to be much 
injured by accidents on their way thither. 
Other portions, including the tobacco, were 
found not to be in a inerehantable condition 
and were stopped at Buffalo by the agents of 
the complainant The tobacco was sent to 
New York City for sale, and the articles dam- 
aged on the canal were sold at public auc- 
tion at Buffalo. The rest were forwarded by 
sailing vessels to Detroit, and injured by the 
long passage and accidents before arriving 
there. The whole realized, after being sold 
by Simpson's agents, but Uttle more than 
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the $6,000 advanced by Howard. Tlie to- 
bacco was afterwards sold back to Wiggin 
& Co. at the rate of ten cents per lb., after 
an angry negotiation. The present bill was 
instituted, averring fraud and usury in Wig- 
gin & Co. in the sale of the goods to Simp- 
son, as well as to Otis, and asking that it 
be rescinded, and the notes of Simpson, 
which had been transferred by Otis to Wig- 
gin & Co., be pronounced null and surren- 
dered. 

The answer of the respondents denied all 
usury and fraud, or misrepresentations at 
Boston or Detroit. It further denied any 
loan to be effected by the sale of the goods 
to Otis, and alleged that the goods were 
worth the price asked for them, considering 
the length of credit, risk of the security and 
distance. It further averred that Otis, and 
not Wiggin, made the bargain and sale to 
Simpson, and that accidents and bad man- 
agement caused the losses sustained by Simp- 
son, as without them the goods at Detroit 
uninjured by the voyage would have sold 
for more than the invoice. It also alleged 
that Simpson was requested to give up the 
bargain after Otis and Wiggin reached Wis- 
consin, but did not do it, though offered $200 
if he would- Rec. p. 159. There was much 
testimony, the rsults of which will be given 
in the opinion of the court where material. 

R. H. Dana. Jr., for complainant. 

O. G. and P. 0. Loring, for respondents. 

WOODBURY, Circuit Justice, The first 
question to be settled in this case is, with 
whom the respondents made their contract 
and sale. And if not with the plaintiff, 
whether the respondents did or said any- 
thing to the plaintiff falsely and fraudu- 
lently, so as to render them liable to him in 
this bill. 

In respect to the first question, no conti-a- 
dictory evidence whatever exists that the 
original contract at Boston was made by 
AViggin & Co. with Otis. He alone wanted 
the money, and came to Boston and partici- 
pated in the purchase. Otis there acted, 
also, for himself, and not for Simpson, and, 
indeed, had then not seen Simpson or had 
any connection with him whatever in re- 
spect to the matter. The original usury, 
then, as well as fraud, and any original mis- 
representations were all made to Otis, and 
hence he alone can prosecute for them, or 
rescind the sale, or avoid any securities 
given to Wiggin by him on account of it. 
The loss by any usury was Otis's loss, and 
not Simpson's, and it is well settled, that if 
usury exist in a sale from A to B, it is not 
open to a purchaser of the articles from B, 
to impeach the consideration as usurious be- 
tween B and A in B's purchase of A. Lead- 
er V. Ahearne, 4 Dm. & War. 499. 

Again, no other person like Simpson can 
obtain any right, by assignment of the 
goods, to sue Wiggin & Co. in his own name 
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for any wrong done in that sale. Conse- 
quently Simpson, in this bill, if recovering 
at all against Wiggin & Co., must recover on 
some agreement made by them with him, or 
some deception practiced by them upon him 
personally. All the transactions and state- 
ments made at Boston with Otis, are, there- 
fore, irrelevant and incompetent in this bill 
l>rought against Wiggin & Co. by Simpson 
for a wrong done at Detroit, except as they 
may be shown connected together, or as the 
former may throw some light and explana- 
tion on the latter. 

What then took place at Detroit is to be 
next considered. The sale there to Simp- 
son was both in form and substance by 
Otis, and not by Wiggin. The former was 
the real owner of the goods then, though 
they had been virtually pledged or mort- 
gaged to Wiggin & Co. as security for the 
purchase money. The money was paid and 
the notes and drafts given for the goods 
were eo nomine to Otis, and not Wiggin & 
Co. The benefits of the sale then were to 
be reaped by Otis, as principal, and not by 
Wiggin & Co., though the latter, as having 
a lien on the goods, would not relinquish it 
till they received from Simpson the money 
and notes, as in part a substitute or equiva- 
lent. The large discount on the goods at 
Detroit was also made by Otis, and not by 
Wiggin & Co. The sale at Detroit, then, 
must be considered a sale by Otis. But at 
the same time, Wiggin may well be regard- 
ed as cooperating with Otis, on account of 
the pledge of the goods to him and his part- 
ner, and his interest in having a good and 
seasonable sale made of the merchandise, 
for his security and payment. Further- 
more, for what he might, as agent for Otis, 
and aiding him, say which was false or 
fraudulent, he might in person be answer- 
able in a suitable action or bill. But the pro- 
ceeding must not be against him and his 
partner, as this is, nor against him as prin- 
cipal, or to rescind the contract at Detroit, 
as if it had been made with him, and return 
the securities as if executed to him & Co.. 
and not to Otis, because that contract was 
in form and in law between Simpson and 
Otis alone, and the securities were given to 
Otis alone, and afterwards were negotiated 
to Wiggin by Otis towards payment of the 
original purchase by Otis from him and his 
partner. It does not alter the state of 
things at Detroit on the allegations in this 
bill, that Wiggin there gave some guarantee 
as to the goods in the name of the firm, be- 
cause if he had power to bind the firm 
by such a guarantee, which is doubtful in 
some views, this bill is not instituted for a 
breach of that guarantee, but rather for 
usuxTj oppression and fraud. 

For reasons like these, it seems to me there 
are insuperable diflaculties in sustaining the 
present bill against Wiggin & Co., even if 
Wiggin conducted towards Otis at Boston in 
the original sale in the culpable manner al- 
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leged, as Simpson had no concern in that 
conduct or contract So, if Wiggin conduct- 
ed, as is alleged at Detroit, he did it, not as 
a contractor or vendor, but the agent of Otis, 
selling to Simpson; his liability is not on 
the contract, and as a party to that, but for 
his falsehoods and misrepresentations, as a 
third person intei-fering. 

Under this Tiew, too, it would be very dif- 
ficult to hold Copeland, his partner, liable 
for such acts by Wiggin, as is attempted 
here, acts to aid Otis, rather than the firm, 
and hardly imputable to Copeland, or such 
as he ought to be responsible for. But as 
amendments in the bill, or a new one might 
be resorted to, if this view would clearly 
dispose of the case as it now stands, and as 
some question may remain, whether in one 
aspect Wiggin & Co., as the present pos- 
sessors of the notes and drafts by Simpson, 
might not be liable under tlie bill in its pres- 
ent form to some extent, in connection with 
the notes, if he was guilty of fraud at De- 
ti-oit in aiding Otis's sale, so as to vitiate the 
notes and sale, it seems proper to examine 
further into the case. Certainly, the ti-ans- 
action with Otis at Boston would look, at 
the fiist blush, like usury. On an analysis 
of it, however, Wiggin does not appear to 
have been a money lender, and desirous of 
securing an exorbitant interest by means of 
a sale of property at exaggerated or sham 
prices, as is frequently done by usurers. On 
the contraiy, he was a merchant and anx- 
ious to sell his goods at a high profit. And 
the loan seems to have been made or prom- 
ised, to enable Wiggin to sell his goods, 
rather than his goods having been sold to en- 
able him to lend his money. He appears to 
have been looking for high prices, rather than 
usury. This might change entirely the aspect 
of the ease in regard to usury, but still leave 
it open to the other objections,— of oppres- 
sion and fraud. Certain it is, also, that, in- 
dependent of usury, the bargain, as a con- 
ti-aet which Wiggin made with Otis, was in 
some aspects a hard one, and the contract 
which he helped afterwards Otis make with 
Simpson, though much less rigorous surely 
was not free from representations, as testi- 
fied to by some witnesses, (though not alto- 
gether sustained by the other evidence,) and 
according to them going much beyond the 
usual commendations bestowed and expect- 
ed fx'om those who are vendors. The law 
cannot in such cases tolerate 'the low stand- 
ard of morals and veracity adopted in some 
places, or in some branches of business, 
though it may not punish as deception what 
both parties expect as mere praise or puffing, 
and what may not, therefore, operate as 
falsehood or fraud, but merely as a flatter- 
ing view of the qualities and value of the 
property on sale. 

As society and ti-ade exist, the law does not 
regard statements as to the general value and 
prices of articles sold with so much jealousy 
and strictness, as those in respect to title and 
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particular qualities or particular facts con- 
nected with the articles. Prices are uncer- 
tain and fluctuating from various causes, and 
a vendor should be expected to put the most 
favorable coloring on the general excellence 
and high value of what he sells. An intelli- 
gent vendee, justly anticipating this, is not 
deceived by it. But when the vendor goes 
further and states particular facts as to title 
or quality, and especially those more within 
his own Icnowladge, reliance should and will 
be often placed on such statements and he 
be held strictly answerable for their correct- 
ness. Mason V. Crosby [Case No. 9, 23i]. In 
this instance, however, the testimony of Otis 
and Howard, which goes to support the mis- 
representations, comes from pei-sons so inter- 
ested in the question, if not in the result of 
this case, as not likely to be free from some 
coloring, and the circumstances under which 
Otis made both contracts were so urgent and 
imperative, and such a boon or relief was de- 
rived from raising the money in connection 
with them, that no great effort was neces- 
sary to make him incur large sacrifices know- 
ingly, and without the influence or deception 
practiced on him. There was a strong in- 
ducement for him to close the bargain, even 
if knowingly supposing his loss might equal 
several thousand dollars, because he would 
thus raise funds which he had found himself 
otherwise unable to raise, and which were 
necessary to prevent a forfeiture and loss in 
the West of ?15,000 or $20,000. Beside this, 
the balance of the evidence appears to be, 
that he acted with his eyes open, rather than 
under willful concealment or deception prac- 
ticed upon him by Wiggin at Boston. 

The tobacco, which was much the largest 
and most questionable item, would seem to 
have been taken after a full opportunity af- 
forded to inspect its quality. If he omitted 
that opportunity, and chose to run the risk 
without much critical examination, it was his 
own fault or neglect Beside this, it appears 
that he knowingly was to give a price beyond 
the wholesale one for cash, or even for credit, 
unless it was a credit at very remote points 
and on security not enth'ely certain. And, 
indeed, according to some of the evidence, it 
was understood to be a price calculated to in- 
demnify Wiggin & Co. for all risks in so large 
a sale, and for other advances of $9,000, if 
needed. Nothing is shown of fraud as to the 
prices or qualities of the other articles, and 
the actual sales of these other articles in the 
end, though at auction and some of them 
damaged, fortifies this view; especially when 
we consider that those sales were at an un- 
favorable season. Several of them were 
nearly as high as the price given by Otis, and 
most of them above that given by Simpson, if 
the discount to him is spread in an equal ra- 
tio over the whole. 

But when we come to the second sale by 
Otis to Simpson at Detroit, it is true that 
Simpson had not the same means of judging 
of the quality of the tobacco, by inspection. 
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as Otis had enjoyed, tlie tobacco not being 
present tliere. Beside this, the price in the 
invoice or bill of sale had been put five cents 
per lb. too high by direction of Otis; and 
^^'iggin, though not originating this exaggera- 
tion, is sworn to have represented the value 
of the tobacco to be eqtaal to what was named. 
And Simpson, unlike Otis in tlie first sale, 
would be obliged to rely on the invoice price 
and what was stated by Otis and Wiggin con- 
cerning its qiiaUty, in forming an opinion as 
to its ti'ue value. The tobacco, also, was the 
great item, constituting from one-third to one- 
half of the whole invoice. 

It is to be recollected, likewise, that Simp- 
son had no such reason for knowingly giving 
a high price as Otis, not being under a ne- 
cessitous pressure like him, nor asking a 
favor like him, through the goods to raise 
money, and that Wiggin should have appre- 
ciated and respected this difference in mak- 
ing his statements there. But some extenua- 
tion and obviating circumstances exist in re- 
spect to this view of the transaction at De- 
troit The large reduction which w^as made 
there to Simpson from the prices that had 
just been given by Otis, which was $800, be- 
side the over entry of ?1,000 on the tobacco, 
and the really higher value of these goods at 
Detroit than at Boston, might be considered, 
In the absence of other evidence, quite a suffi- 
cient inducement for him to trade without 
presupposing any fraud or falsehood prac- 
ticed on him on the part of Wiggin at De- 
troit. After this deduction, it is far from 
certain that Simpson actuaUy gave much 
more for the goods than they would have 
been worth at Detroit, if arriving there in 
season and undamaged, and the tobacco m as 
good a state as all parties were justified in 
expecting. One of the plaintiff's witnesses 
testifies to this, independent of the tobacco, 
which he did not see. It does not appear 
that Wiggin himself supposed the tobacco to 
be essentially injured by mould or age, but it 
had been sold to him low to close up an old 
consignment, and after the form of the plugs 
had become unfashionable, and was in reality 
worth more than he gave, and had original- 
ly been Umited by the consignor at much 
more, viz., 28 cts., and would probably sell 
high in the West, where in this matter, at 
least, fashion would be less regarded than 
substance. This misapprehension, apparent- 
ly on all hands, as to the condition of the 
tobacco, has not had sufBcient weight in 
the argument, nor a series of accidents and 
untoward events, for which neither party 
can be very blamable. Several of them seem 
to have combined together to render the pro- 
ceeds of this sale at Detroit most unfortu- 
nate, and very different from the antici- 
pations which might honestly and naturaUy 
have been formed in respect to them bef ore- 
band. 

The goods arrived too late in the season 
at Buffalo, beiDg not till November, and 
many of them never reached Detroit at all, 
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and none till the next season. Parts were in- 
jured on the canal on their way to Buffalo, 
and others still were damaged while going 
thence to Detroit. Forced sales were also 
made of some at public auction, and at points 
short of Detroit, and where, if the mar- 
ket was glutted, they would not, of course, 
bring so much as farther west, nor so much 
after the forwarding season was over, and 
much less would they, when disposed of 
there on short notice, and for cash, and not 
as at retail, and partly on credit. The tobac- 
co was never attempted to be sent forward 
to its destination, and sold there in the cus- 
tomary advantageous manner, but turned 
aside and hastened to New York City for dis- 
posal at auction prices, and at a loss similar 
to what might be sustained in sending coals 
to Neweastie. When the kegs were opened, 
likewise, and carefully examined, the effects 
of age and mould on the tobacco were found 
to be greater, probably, than the original 
owners before Wiggin, or Wiggin himself, or 
; Otis had supposed. This difference would 
not seem to have been known to the re- 
spondents, or to have been concealed by any 
fraud, and its consequences must, therefore, 
fall on the possessor, as well as some of the 
evils from the other injurious acts which 
originated with the plaintiff's agents. These 
constitute the different aspects of the affair 
as connected with the sale at Detroit They 
are not decisive as to the liability of Wiggin 
alone for what he did there, or if liable, not 
decisive as to any very large amount of dam- 
ages caused alone by improper representa- 
tions made by Wiggin. But the balance of 
the whole seems to give an unfavorable im- 
pression, to some extent, as to the correct- 
ness of his statements to Simpson, and his 
design by them to mislead him in the pur- 
chase. 

There is, however, one other difficulty in a 
remedy for that in chancery, on the facts 
of the case as now presented, which is not to 
be overlooked. Instead of offering to return 
these articles at Detroit, where they had 
been sold and possessed the highest value, 
and then askmg to have the contract rescind- 
ed, and the notes restored, which is the or- 
dinary course ha such cases, no offer was 
made to return any of them, except the to- 
bacco, and that was at New York, and not 
Deti'oit 

Without holding that the neglect to offer a 
restoration of the property, or a restoration 
at a particular place, or that an inability to 
do it prevents this court from entertaining 
jurisdiction on its equity side, when the re- 
seindhag of a contract is asked, or other re- 
lief suitable to the case, it may, at least, be 
considered that such is the genei-al mle, and 
any exceptions to it must be clearly made 
out before they can be sustained. 5 East, 
451; Long, Sales, 242. Sometimes, when 
damages are a proper mode of relief, the 
party is sent to a court of law to recover 
them, when the remedy there is ample and 
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what has beeii received cannot be' restored, 
so as to justify the equitahle remedy of re- 
scinding. At other times, if this coui-t can, 
in a particular case, make an award of dam- 
ages, as it sometimes does, it must be where 
part of the property can be restor^ed, and 
damages allowed for the rest, or where a 
restoration is impossible through the wrong 
of the opposite side, or where jurisdiction 
exists, for other grounds and reasons, to pro- 
ceed and give damages alone. Warner v. 
Daniels [Case No. 17,181]; 2 Story, Eq. Jur. 
§ 79i; 3 Merivale, 643. Whether damages 
alone could be given in equity, on the facts 
appearing here, or damages and a restora- 
tion of the drafts and notes, is very doubt- 
ful, if the bill was by Otis against both of 
these respondents. But it is quite certain 
that Simpson has no claim to such a decree, 
in a bill in the present form, and against 
both of them. His best chance for a recov- 
ery would seem, on the present evidence, to 
be in a bill against Wiggin alone, for his 
cooperation with Otis in representations in 
the sale at Detroit, as to the tobacco, which 
the plaintiff considers clearly exaggerated 
and untrue. But whether a recovery at all 
could then be had, or how much damages 
Simpson thus sustained, or what would be 
the true rule of damages then, and what the 
new evidence and principles to govern a re- 
covery In such eases, different from those 
proper in a bill in form like this, and against 
Copeland, as well as Wiggin, cannot be prop- 
erly decided now. But in order to leave the 
door entirely open for any other relief the 
complainant may be advised to attempt, I 
propose to let this bill be dismissed without 
prejudice. 

An injunction now esistinsr against the ne- 
gotiation of the notes by Wiggin, it was al- 
lowed, on motion, that the decree of dismissal 
be not entered till the nest term, in order, in 
the meantime, that new proceedings he insti- 
tuted or the controversy arranged. 
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Case No. 1S,888. 

In re SIMS. 

[16 N. B. E. (1878) 251.3 ^ 

District Court, B. D. Michigan, 

Bankruptoy — Mortgage Given Apter Coir- 

MEN'CEMEJJT OF PROCEEDINGS — MOTION 

TO Set Aside. 
An assignee may petition summarily to set 
aside a mortgage given after the commencement 
of proceedings in bankruptcy. Resort to a bill 
in equity is unnecessary. 

On petition of assignee to set aside mort- 
gage. A creditor's petition was filed against 
Stephen Sims July 11, 1876. . On July 20th 
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he gave a mortgage to Atkinson & Atkin- 
son, to secure their pay for services to be 
rendered by them in resisting the creditor's 
petition. He was duly adjudicated a bank- 
rupt October 23d. 

Burt & Burritt, for assignee. 
Mr. Atkinson, in pro. per. 

BROWN, District Judge. Respondents de- 
fended solely upon the ground that this 
court has no jurisdiction to proceed, sum- 
marily, to set aside the mortgage, and claim 
that the assignee must be driven to a bill 
in equity. In support of this position, the 
eases of Smith v. Mason, 14 Wall. [81 U. S.I 
419; Marshall v. Knox, 16 Wall. [83 U. S,] 
551; and In re Marter [Case No. 9,143], de- 
cided by this court, are relied upon. I am 
clearly of the opinion that these eases have 
no application to a proceeding like the one 
under consideration, where it is sought ta 
set aside a mortgage given by the bankrupt 
after proceedings in bankruptcy have been 
commenced. The rule, in the opinions above 
cited, has been confined to cases where the 
adverse party claims an absolute title and 
dominion over the property of the bankrupt 
acquired by him prior to the proceedings in 
bankruptcy. The title of the assignee re- 
lates back to the commencement of those 
proceedings, and a mortgage upon the estate 
taken after that, is viitually an incumbrance 
upon the property of the assignee. While 
the taking of such mortgage is not unlaw- 
ful, and the same would constitute a valid 
incumbrance upon the property, if the peti- 
tion were dismissed, of coui'se the mortgagee 
must assume the risk of being required to 
release it, if the petition is sustained. Where 
the property affected by the lien is confess- 
edly the property of the bankrupt, and has 
passed to the assignee, and it only remains 
to ascertain and liquidate the alleged lien, 
the summary jurisdiction of this court is 
entirely adequate. In re 'Clark [Id. 2,801]; 
In re Ulrich [Id. 14,328]; Ex parte Bryan 
[Id. 2,061]. An order will be entered requir- 
ing the mortgagees to release the mortgage. 

[See Case No. 12,889.] 



Case No. 12,889. 

In re SIMS. 

[19 N. B. R. 57.] 1 

District Court, E. D. Michigan. June 24, 1878. 

Bankruptcy — Mortgage — Good Paith — Actual 
Valoe. 
When a bankrupt, within two months prior to 
the commencement of proceedings, had mort- 
gaged his stock of goods, it being understood 
before the mortgage was executed that the con- 
sideration he received from the mortgagee 
should be paid to and accepted by a creditor 
then pressing the payment of a debt past due, 
for the same sum at which he received it, the 
mortgagee and the creditor being present and 
active in the negotiation with the bankrupt, the> 

1 [Reprinted by permission.] - 
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onus of showing "good faith" and "acttial val- 
ue" within the meaning of section 5128, Rev. 
St., will be upon the mortgagee, before he will 
be allowed to enforce his mortgage. 

This cause came before the court upon the 
petition of the assignee for direction as to 
the distribution of the proceeds of the sale 
of certain property belonging to the estate 
and claimed to be covered by a chattel mort- 
gage held by James Monaghan. It ^Yas re- 
ferred to the register in charge to take proofs 
to be certified into court with his opinion 
thereon. On the 2-ith, day of June, 1876, [Ste- 
phen] Sims gave to Monaghan four notes of 
five hundred dollars each, payable at 6, 12, 
18, and 24 months, to secure the payment 
of which Sims gave Monaghan two mort- 
gages, one on four and four-tenths acres of 
land in New Boston, and the other on his 
entire stock of mercliandise, fixtures, furni- 
ture, etc., then In the store occupied by him. 
The last mortgage gave the mortgagee the 
right to take all the mortgaged property in- 
to his possession at any time when he should 
deem himself insecure. The considei-ation 
of these four notes— to secure the payment 
of which the two mortgages were given— 
was four hundred shares of the stock of the 
New York Silver Co. These notes and mort- 
gages were executed at New Boston, the 
place where Sims was carrying on business 
as a country merchant. The circumstances 
under which they were executed were these: 
Mr. McCarthy, of the firm of McCarthy, 
Honey & Giles, accompanied by Monaghan, 
had come on the day of their execution to 
New Boston for the purpose of collecting or 
securing a claim of over two thousand dol- 
lars, some time past due, which the firm of 
McCarthy, Roney & Giles held against Sims. 
:iIcCarthy states that he regarded the claim 
as a "dubious" one, and that he invited Mon- 
aghan to accompany him because he was con- 
versant with legal forms. The negotiations 
which followed at New Boston were partici- 
pated in by McCarthy, Sims, and Monaghan; 
and it resulted in the transfer by Monaghan 
to Sims of four hundred shares of the stock 
of the New York Silver Co., for which Sims 
gave his four notes of five hundred dollars,— 
two thousand dollars,— secured by the mort- 
gages above mentioned, and the taking by 
Mr. McCarthy of the silver stock in full 
payment of Sims' debt to McCarthy, Roney 
& Giles. The concurrence of all three— Sims, 
McCarthy, and Monaghan— was necessary to 
the completion of the transaction. The mort- 
gaged property remained in the possession of 
Sims until, in consequence of the bankruptcy 
proceedings which were commenced on the 
11th of July following, they came into the 
hands of the assignee, who was appointed 
on the 23d of November following, and, as 
stated in the petition of the assignee, which 
is the subject of this reference, was sold 
on the 13th, 14th, and 15th days of March, 
1877. 
[See Case No. 12.888.] 
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H. E. Burt, assignee, in pro, per. 
John Atkinson, for Monaghan. 

By HOVBY M. CLARKE, Register: 
The question is whether the mortgage to 
Monaghan was executed to secure the pay- 
ment of a "loan of actual value, made in 
good faith," or whether it was executed to 
secure the payment of an existing indebted- " 
ness owing by Sims to McCarthy, Roney & 
Giles, and in violation of the provisions of 
sections 5128, 5120— one or both— of the Re- 
vised Statutes. That Sims was insolvent on 
the 26th of June, 1876, and that this insol- 
vency was known to McCartliy, is estab- 
lished by the testimony. If the mortgages 
which were given to Monaghan for nearly 
the full amount of the debt of Sims to Mc- 
Carthy, Roney & Giles had been given di- 
rectly to them, the transaction would have 
been so clearly in violation of the provisions 
of the bankrupt act [of 1867 (14 Stat. 517)1 
that it is not probable that any attempt 
would have been made to sustain it. It is 
the interpolation of a sale of silver stock for 
two thousand dollai"s for notes and mort- 
gages having 6, 12, 18, and 24 months to run; 
Monaghan, a third party, being the vendor 
of the stock, and the mortgagee of the debt- 
or's property, which is relied upon to take 
the transaction out of the provisions of the 
bankrupt act. and thus render valid in the 
hands of Monaghan that which would have 
been void in the hands of the creditors. But 
it seems to me that the negotiations conduct- 
ed between these three parties were essen- 
tially one; that every fact which was known 
to McCarthy, and which, because known to 
him, would bring the transaction within the 
inhibition of the bankrupt act, was also 
known to Monaghan; that aionaghan was 
there in the service of McCarthy, employed 
by him with express reference to the exi- 
gencies of the occasion, where a creditor is 
seeking to collect or secure a debt due to 
him by an insolvent debtor; that nothing ap- 
peared at the time, or in the testimony tak- 
en on this reference, to establish the "good 
faith" required by section 5128 of the trans- 
action between Monaghan and Sims, essen- 
tial to which, as it seems to me, was "actual" 
value" in the subject of the traffic between 
them. The circumstances, indeed, did not 
require any consideration by Sims of the 
value of the silver stock; for the taking of 
it by McCarthy at one thousand dollars was 
a part of the negotiations by which Sims was 
to take it of Monaghan. In short, it seems 
clear to me that this transaction was such 
that Monaghan cannot claim rights under it 
severed from or apart from the considei-ation 
of the purposes and liabilities of McCarthy in 
it. .1 deem it suflieient to rest my opinion on 
the principle that the onus of showing, with- 
in the meaning of section 5128, "good faith" 
and of the "actual value" of that which pass- 
ed first from Monaghan to Sims and from 
Sims to McCarthy is upon any party who 
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seeks, upon such, a transaction as this is 
shown to be, to take the banki-upt's property 
out of the fund for distribution to the gen- 
eral creditors; and that, so far from such 
good faith being shown, all the testimony in 
the ease tends in the opposite direction, and 
to show that it was a scheme devised by 
McCarthy and Monaghan on their way to 
and while at New Boston to obtain a lien 
upon all of Sims' property to secure the debt 
due to McCarthy, Honey & GEes, and at the 
same time evade the inhibition of the bank- 
rupt act. It is by no means necessary, in 
order to reach the conclusion that this trans- 
action cannot be supported, to affirm that 
any such tripartite agreement, even when it 
is clear that each part depends upon the oth- 
ers, and that the payment of a past-due debt 
by an insolvent is the result attained, that 
such transaction is a violation of the bank- 
rupt act; but I think it may properly be held 
that the good faith of it must be affirmative- 
ly shown, and that essential to such a show- 
ing is satisfactory evidence of value in that 
which passes from the third party to the 
debtor, and from him to the creditor; and it 
entirely begs the question here raised to say 
that the creditor's receipt is evidence of such 
value. 

I am therefore of opinion that no part of 
the money in the hands of the assignee, de- 
rived from the sale of the mortgaged prop- 
erty, should be paid to Monaghan. 

June 10, 1878. The certificate was argued, 
and on the 24th of June THE COURT 
(BROWN, District Judge) directed an order 
to be entered approving the opinion of the 
register and confii'ming his report. 
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Case iDTo. 1S,890. 

SIMS V. JACKSON. 

p. Wash. 0, 0. 414; i 1 Pet. Adm. 157.] 

Circuit Court, D. Pennsylvania. April Term, 
1806. 

Seajien — Wages— Death Durixg Voyage— Full 
Wages, 

1. A mariner, who shipped to perform a voy- 
age from Philadelphia to Batavia, and back to 
Philadelphia, at a certain rate of wages per 
month, having performed the voyage to Bata- 
via, died there, and the vessel returned to the 
port from which she sailed. It was held, that 
the voyage was entire from Philadelphia to 
Batavia, and back; and that the monthly rate 
was Ho more than a rule to adjust the quantum 
for the voyage. 

2. The expression, "full wages," in the sev- 
enth article of the laws of Oleron, means the 
same wages which the mariner would have been 
entitled to, had he lived, and served out the 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq,] 



whole voyage of the vessel to Batavia, and 
back to Philadelphia, It is the aggregate 
amount of the wages for the voyage; and, in 
this case, the administratrix of the deceased 
mariner, is entitled to the same wages the intes- 
tate would have received, had he lived and re- 
turned in the vessel, to the port from which he 
sailed. 

[Cited in Natterstrom v. The Hazard, Case 
No. 10,055; Longstreet v. The R, R. Spring- 
er, 4 Fed. 672.] 

[Appeal from the district court of the United 
States for the disti'iet of Pennsylvania.] 

This was an appeal from the. district court; 
where, upon a libel by the appellee, the ex- 
ecutrix of her husband, for the wages, as mate 
on board a vessel, belonging to the appellant, 
for his full wages from Philadelphia to Ba- 
tavia, and back, although he died at Batavia; 
the court decree accordingly. [He was hired 
for the whole voyage, at the rate of $30 per 
month. He was paid up to the time of his 
death.] 2 

Llr. Lloylan, for appellant, contended that, 
on common law principles, wages are the re- 
ward of services rendered; and, if not per- 
formed, they are not due. If a man is hired 
for a year, and die in the middle of it, only 
wages are due to the time of his death, 3 
Yin. Abr. 5, 6, 13- If a mariner be impressed, 
wages are only payable, pro tanto. 2 Ld. 
Raym. 1211. That tliis is not a hiiing for 
the voyage, but by the month; in the former 
ease a gross sum is always stipulated. Abb, 
Shipp. 265, 273, 274. If this was a conti-act 
for the voyage, and not apportionate, nothing 
was due, Salk. 65, The true ti-anslation of 
the seventh article of the laws of Oleron, of- 
what has been translated, "full wages," should 
be, "ready down." In 3 Bos. & P. 427, one 
judge was of opinion, that, if a sailor die on 
the voyage, his executors can only recover 
wages to the time of his death. 

Mr. Milnor, for appellee. 

WASHINGTON, Circuit Justice, As I en- 
tirely concur in the opinion given hj the Judge 
of the district court, upon this question, and 
for the reasons assigned by him, I deem it un- 
necessary to discuss the subject much at large. 
It is_ admitted, that no decision is to be met 
with 'in the English courts, precisely like the 
present; nor have we any municipal regula- 
tions, which govern the case. We must, there- 
fore, resort to those marine laws, which have 
always been acknowledged as authority in 
England, as well as in most of the European 
commercial nations; unless, where they have 
been altered, or modified, by the laws of par- 
ticular states; but which alterations are bind- 
ing only on such states. The seventh article 
of the laws of Oleron declares; that, if a mar- 
iner be taken sick on the voyage, he ought to 
be put on shore, and care should be taken of 
him at the expense of the ship. When the 
vessel is ready to sail, she is not to wait for 
him; but, still, he is to be entitled to his full 

2 [Prom 1 Pet. Adm. 157.] 
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■wages, if lie recover; and if lie does not, his 
wife, or next of kin, is to have them; deduct- 
ing only such cliarges as the master has heen 
at for hun. Now, the only questions in this 
ease are, first; did the mariner die on the voy-. 
age? and, second; does the expression, "full 
wages," in the ahove article, mean such as he 
had earned hy his services, to the time of his 
death, or such as he would have earned, had 
he lived and served out the whole voyage to 
Philadelphia? Most unquestionahly, the de- 
ceased was bound by his contract to perform 
the wliole voyage, which is described in the 
articles to be, from Philadelphia to Batavia, 
and back again; and he would have forfeited 
the whole, had he deserted the ship, at any 
time previous to the vessel's return to Phila- 
delphia. I agree with the judge of the dis- 
trict court, that the stipulation to pay wages 
by the month, does not break the entirety of 
the contract for the voyage, but only furnishes 
a rule to adjust the quantum for the voyage. 
It protects the owners against an overpayment 
in consequence of a short voyage; and the 
mariner against the risk of receivuig too little, 
in case of a long one. It prevents either from 
speculating upon the other, by accommodating 
tlie reward to the length of service. 

2d. Does the expression, "full wages," apply 
to what would have heen due, if the mariner 
had served out the entire voyage; or, are we 
to limit it to such as have been earned by sei"V- 
iees performed? If a certain sum for the voy- 
age be agreed upon, that sum would consti- 
tute the full wages, and is distinguishable 
from no wages at all [as in case of 6 Term 
■R. 320, Cutter v. Powell], 2 as where they 
have been forfeited, by the misconduct of the 
mariner; or wages pro rata, where they have 
been partly earned, and are not forfeited. But, 
every doubt with respect to the meaning of 
these expressions, is cleared away by the deci- 
sion in the case of Chandler v. Grieves, 2 H. 
Black. 606, note. A mariner was engaged on 
a voyage from London to Honduras, from 
thence to Philadelphia, and back to London. 
The articles were drawn in the usual form, 
and such I take to be the articles in the case 
now before us. The mariner being disabled, 
and totally disqualified from rendering any 
future service on the voyage, was left at Phila- 
delphia, and the vessel returned to London. 
The court detei-mined that he was entitled to 
his full wages, and he accordingly recovered 
the same wages to which he would have been 
entitled, had he proceeded with the vessel to 
London. This ease not only determines a prin- 
ciple, which is, in all its parts, applicable to 
the present; but it decides, that full wages, 
mean the aggregate amounts of all the 
monthly sums, which would have accrued, up- 
on the completion of the voyage. This deci- 
sion is expressly founded upon the seventh 
article of the laws of Oleron, which entitles 
a sick sailor, who is left behind, to full wages; 
and the same article declares, that what such 

2 [From 1 Pet. Adm. 157.] 



sick sailor would be entitled to, passes to his 
widow, or next of kin, in case of his death. 

I am, therefore, of opinion, that the decree of 
the district court ought to be afiirmed. 
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SIMS V. LYLE. 

[4 Wash. C. C. 301.] 1 

Circuit Court, E. D. Pennsylvania. Oct. Term^ 
1822. 

Plead iSG in Equity— Plea in Bar— Equity- 
Mistake. 

1. What are the requisites to constitute a 
good plea in bar in equity. 

2. A mistake, which js nothing more than a. 
misconception of the law, is no ground for re- 
lief in equity. 

This ease came on upon bill and plea. The 
former states that Nicklin and Griffith, being 
indebted to the plaintiff in the sum of ?21,- 
762, Griffith, the surviving partner, for the 
purpose of securing the said debt, did, by 
two instruments executed the 20th of April, 
1807, covenant to convey to the plaintiff 
certain lands, to be disposed of at the end 
of five years if the debt should not then 
be paid, and also the interest of Nicklin and 
Griffith in the cargo of the Triton; in con- 
sideration whereof, the plaintiff covenanted 
that he had not, and would not, employ any 
legal process to affect the joint or separate 
interest of said Nicklin and Griffith, or the 
person of Griffith, and on breach of this 
covenant on the part of the plaintiff, the 
agreement to be void; and further, that the 
said agreement should not affect the claims 
of the plaintiff against the joint or separate- 
propex-ty of Nicklin and Griffith, should the 
said lands, at the end of the five years, be 
found unequal to satisfy the debt then due 
to the plaintiff. The bill further sta.tes, that 
the plaintiff had fully complied with his part 
of the agreement, and that he had always- 
considered himself restrained by his said 
covenant from bringing any suit to affect 
the joint or separate estate of Nicklin and 
Griffith, on account of the debt due him. 
That conveyances for the said lands were 
executed in July, 1807, by Griffith to the 
plaintiff; but that the same, for defect of 
title, and other causes, were of no value, and, 
as well as the cargo of the Triton, have been 
totally unproductive. That on the 7th of 
December, 1807, Griffith executed a general 
assignment of all the partnership effects of 
Nicklin and Griffith, and of his individual 
estate, to the defendants, in trust for such 
of the creditors of Nicklin and Griffith as 
should, within one year from the date of the 

1 [Originally published from the MSS. of Hon, 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Kichard Peters, Jr., Esq.] 
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deed, execute a covenant not to proceed 
against tlie person of the said Griffith or his 
estate for any deht contracted before the 
death of said Nicklin, or since, with the said 
Griffith, as his surviving partner, or in his 
own right; that the trustees accepted the 
trust, and possessed themselves of the ef- 
fects so assigned to them, and after turning 
them into money, have made a dividend 
thereof among many of the creditors, ex- 
cluding the plaintiff altogether, and refuse 
to pay any part of his claim; that although 
the plaintiff has considered, and still consid- 
ers himself bound by his agreement of April, 
1S07, not to prosecute any suit against Grif- 
fith, or the effects of Niclilin and Griffith, or 
of Griffith for his debt; still, to remove all 
objections, he did, in the year 1S13, execute 
and deliver to the agent of the defendant 
a covenant not to proceed against the person 
or estate of the said Griffith, in the same 
terms as the other creditors had done; of 
which the defendants had notice. The prayer 
is for an account of the moneys received 
by the defendants under the assignment, and 
that the dividend to which the plaintiff is 
entitled, may be ascertained and paid to him. 
Sims having died since filing the bill, it 
has been revived in the name of his executors, 
and the plea is put into both bills. It states 
that the bill seeks a discovery and relief from 
the defendants, as assignees of the said Grif- 
fith, of all the effects which have come to 
their hands under the assignment in the bill 
mentioned, claiming, as one of the creditors 
of Nicklin and Griffith, a dividend of the said 
effects; that in the said bill it is further 
stated, that, on the 7th of December, 1807, 
the said Griffith made an assignment, of 
all the estate and effects of NicMin and Grif- 
fith, and of Griffith, to the defendants, in 
trust for their creditors, with a proviso that 
no creditor, joint or separate, should be en- 
titled to any part of the trust estate who 
should not, within one year from the date 
of the assignment, execute a covenant not 
to proceed against the person of the said 
Griffith, or his estate, for any claim con- 
tracted before the death of Nicklin, or since 
his death contracted with said Griffith, as his 
surviving partner, or on his own account. 
The plea then avers, that the said Sims, al- 
though he lived many years after the date 
of the said assignment, did not, within one 
year from the said 7th of December, 1807, 
execute a covenant not to proceed, &c. (fol- 
lowing the proviso in the assignment), nor 
did he, within the said year, in any other 
manner release the said Griffith or his estate 
from any claim or demand contracted before 
the death of Nicklin, or afterwards with the 
said Griffith, according to the true intent 
and meaning of the said proviso; and further, 
that the said Sims had due notice of the 
said assignment and proviso, at or immedi- 
ately after the execution of the said assign- 
ment, and within twelve months from the 
date thereof, viz. on the 1st of January, 1808; 



all which the defendants plead in bar of 
the said bill, and demand judgment if they 
shall further answer; &c. 
" The question, in this stage of the cause, 
arose upon a motion to overrule the plea, be- 
cause it does not admit or deny all the facts 
stated in the bill, nor is it accompanied by 
an answer denying those facts. Cases cited. 
Coop, Gh. Prac. 223; 1 Har. Oh. Prac. 227, 
305; 14 Ves. 65; 1 Atk. 52; 3 Atk. 558; 2 
Brown, Gh. 142; Ferguson y. O'Harm [Case 
No. 4,740]. 

On the other side it was insisted, that an 
answer Is not necessary, unless where it is 
required to support the plea. Mitf. Eq. PL 
222. 

3Ii'. Rawle, for plaintiff. 
Mr, Tod, for defendant. 

"WASHINGTON, Circuit Justice. The 
ground of the present motion is, that the 
plea does not admit or deny all the allega- 
tions stated in the bill; and therefore an 
answer to that extent is so indispensable 
that the court must overrule the plea, wheth- 
er the matter pleaded amount to a bar or 
not. 

The court can by no means accede to this 
proposition. The practice of the courts of 
equity . is quite otherwise. A plea, being 
nothing more than a special answer to the 
bill, setting forth and relying upon some one 
fact, or a number of facts, tending to one 
point, sufficient to bar, delay, or dismiss the 
suit, it would be a vice in the plea to cover any 
other parts of the bill than such as concern 
the particular subject of the bar, its office 
being to reduce the cause, or some part of 
it, to a single point, and thus to. prevent 
the expense and trouble of an examination 
at large. It is true, that all facts essential 
to render the plea a complete defence to the 
bill, so far as the plea extends, must be 
averred in it, or it will be no defence at alL 
If the plea be to the whole of the bill, it must 
cover the whole; that is, it must cover the 
whole subject to which the plea applies, and 
which it professes to cover, or it will be bad: 
as if the bill respect a house and so many 
acres of land; and the plea, professing to 
cover that charge, pleads only in bar as to 
the house; but if it cover the whole subject, 
and contains a full defence in relation to 
it, there is no necessity, nor would it be 
proper to notice other parts of the bill not 
involved in the subject to which the plea 
applies. If the plea be only to a part of the 
bill, the rest of the bill ought to be answer- 
ed, or else the court would consider the parts 
not embraced by the plea, or answered, as 
true. But there is no instance where the 
plea contains in itself a full defence to the 
bill, that an answer is necessary, unless it 
is rendered so, in order to negative some 
equitable ground stated in the bill for avoid- 
ing the effect of the anticipated bar; as 
where fraud, eombination, facts intended to 
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avow the force of the statute of fraud, or to 
bring the plaintiff within some of the excep- 
tions to the act of limitations, as the one or 
the other of these defences may be expected; 
and in those and similar cases, the defendant 
is bound not only to deny those charges in 
iiis plea, but to support his plea by an an- 
swer, also denying them fully and clearly. 
If eveiy plea required an answer to accom- 
pany it, there would be no use for the twen- 
tieth rule lately established by the supreme 
<rourt (which is conformable to the English 
practice), which declares, that if the plea 
be orerruled, the defendant shall proceed 
to answer the bill; since the argument sup- 
poses that the bill has already been answered. 

In this case, the plea professes to go to the 
whole bill, and does in fact cover the whole 
subject to which the plea applies; and if the 
matter of it be a full defence to the suit, it is 
■unnecessary to answer other parts of the 
"bill, not involved in the subject which forms 
the gi'ound of the defence. 

Tlie plaintiff's counsel will be at liberty 
to argue the plea on its merits, or to reply to 
it, as he may think proper. 

TNOTE. This cause was again argued on the 
validity of the bar relied on in the plea. It was 
held that the plaintiff was barred of the relief 
prayed for, and the plea was allowed. The 
bill was therefore dismissed. Case No. 12,892.] 



Case ISTo. 1S,89S. 

SIMS V. LTLE et al. 

[4 Wash. 0. O. 320.] i 

'Circuit Court, E. D. Pennsylvania. Oct. Term, 
1822. 

Equity — Mistake— Misconception of Law. 

A mistake, which is nothing more than a 
misconception of the law, is no ground for re- 
lief in equity. 

[Cited in Sawyer v. Gill, Case No. 12,399.] 

This cause was now argued on the valid- 
ity of the bar relied on in the plea. See 
[Case No. 12,891]. It was contended for 
the plaintiff: (1) That the covenant con- 
-lained in the agi-eement of the 20th of April, 
1807, was substantially a performance of 
the condition in the deed of assignment, not 
to sue the said Griffith, or to proceed against 
the joint or separate property of Nicklin and 
Griffith; and if so, equity will dispense with 
a, literal compliance. (2) If not so, then tlie 
plaintiff is entitled to relief upon the ground 
of mistaka (3) By the covenant in the 
agreement of the 20th of April, 1807, that 
that agreement should not affect the claim 
■of the plaintiff against the joint or separate 
property of Nicklin and Griffith, should the 
property to be conveyed be inadequate to 
its discharge, a lien upon all the property 
•of Nicklin and Griffith, was created, which 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



followed it into the hands of the assignee. 
Cases cited, 1 Fonbl. Bankr. Cas. 36; 3 Atk. 
342; 1 Veru. 32; 2 Vern. 243, 166, 122, 286, 
482; 3 P. Wms. 320; 1 Madd. 40, 41, 30, 
312, 34; Co. Bank. 265, 267; 1 Yes. Jr. 331; 
1 Atk. 158; [D'Utricht v. Melchor] 1 Dall. 
[1 U. S.] 430; 1 Brown, Ch. 269; 2 Cox. 
Ch. 12. 

On the other side it was answered: (1; 
That the plaintiff is not prevented, by his 
covenant of the 20th of April, 1807, from su- 
ing Mr, Griffith, or to pursue his estate in 
the event that has happened of the prop- 
erty to be conveyed proving inadequate to 
the payment of the debt due to him from 
Nicklin and Gl'iffith. (2) That here was no 
mistake, nor is that made the ground of the 
relief sought by the bill. (3) The reserva- 
tion of the plaintiff's claims against Nicklin 
and Griffith gave him no new rights, and 
created no lien on the general estate of 
Nicklin and Griffith. 

Mr. Rawle, for plaintiff. 
Mr. Tod, for defendant. 

WASHINGTON, Circuit Justice. The re- 
lief sought by this bill is against the as- 
signees of R. E. Griffith, to be let in, pari 
passu, with the other creditors of Nicklin 
and Griffith, to a dividend of the proceeds 
of the property assigned. In answer to the 
objection stated in the plea, that the plain- 
tiff had not complied with the condition con- 
tained in the deed of assignment, by bind- 
ing himself within one year from the date 
of the deed not to proceed against the per- 
son of the said Griffith, or the joint or sep- 
arate estate of Nichlin and Griffith, it is 
insisted: (1) That the condition has been 
substantially performed. If not, then (2) 
that the omission to do so proceeded from 
mistake. And (3) that the agreement of the 
20th of April, 1807, created, in favour of the 
plaintiff, a lien on all the property of Nicklin 
and Griffith, which followed it into the 
hands of the assignees. 

The first answer to the objection is found- 
ed upon a misconception of the nature of 
the obligation imposed* upon the plaintiff by 
the agreement of the 20th of April. The 
covenant not to proceed against the prop- 
erty of Nicklin and Griffith, was made to 
depend upon the event of the secui'ity pro- 
vided for the plaintiff by that agreement 
proving adequate to the discharge of the 
debt for which it was pledged; for the right 
of the plaintiff to proceed against the gen- 
eral property of Nicklin and Griffith, in case 
the security should at the end of five years 
prove inadequate, was reserved to the plain- 
tiff in the most express terms. The bill 
states that the property, so agreed to be 
conveyed, proved altogether worthless, and 
this is made the ground of the relief sought 
by the bill. The covenant, therefore, by the 
plaintiff's own showing, was temporary and 
contingent; and has, by the event, become 



[22 Fed. Cas. page 187] 



(Case No. 12,893) SIMS 



totally inoperative. This tlien cannot be 
•considered as a substantial compliance with 
-a covenant not to sue at all, which it was 
■correctly insisted by the defendants' counsel 
is equivalent to a- release. 

2. It is a complete answer to the argument 
'svhich has been urged on the ground of mis- 
talte, that it is not even pretended by the 
"bill to have taken place, nor is it that upon 
which the relief is sought. There is no 
doubt but that where an instrument is 
■drawn contrary to the manifest intention of 
the parties, tlie allegation and proof of the 
mistake will be considered by the court as a 
ground of relief. But I hold it to be indis- 
pensable to the relief, that the mistake 
should have arisen from some cause distinct 
from the sense of the instrument. It is not 
pretended that the plaintiff intended by 
the agreement of the 20th of April to en- 
ter into a covenant which would be equiv- 
alent to a release, or in any respect dif- 
ferent from what the covenant itself pui-ports. 
Such a covenant as the deed of assignment 
requires, would have been manifestly con- 
trary to the intention of the parties, as is 
proved by the reservation of the plaintifE's 
rights in the event which has taken place. 
If the mistake be nothing more than a mis- 
conception of the law, whicb led the plain- 
tiff to suppose that he had in effect com- 
plied with the proviso in the deed of assign- 
ment, which could hardly be the case, or 
that the stipulated covenant might be given 
after the expiration of tlie twelve months 
from the date of tbe deed, I can only say 
that such a mistake is not a ground of re- 
lief. For ignorance is not mistake; and 
equity will not grant relief upon a mere 
supposition that the party was ignorant of 
the legal effect of bis acts, or of his omis- 
sion to act. Were this the doctrine of the 
court of chancery, there are few cases which 
might not find access to that forum. 

3. If this ground of relief be a sound one, 
the plaintiff has greatly mistaken his rights 
in asking for a dividend only of tbe assigned 
property, whereas he would be entitled to 
claim the whole; for there can be no doubt, 
and so are the cases cited by the plaintiff, 
that the assignees take the property subject 
to all the equity which attended it in the 
hands of the assignor. But the covenant 
upon which this argument is built will not 
bear the construction which is put upon it 
by the plaintiff's counsel. The reservation 
of the plaintiff's rights was intended to coun- 
teract the effect of the covenant not to pro- 
ceed against the property of Nicklin and 
Griffith, in case the security to be assigned 
to tbe plaintiff should prove defective, or 
inadequate to its object But it granted no 
new right to the plaintiff; most clearly it 
did not substitute another security upon the 
whole of the property of Nicklin and Griffith 
for that stipulated for by the agreement, in 
case it should be insufficient to satisfy the 
■plaintiff's claim. 



Upon the whole we are of opinion that tlie 
plaintiff is barred of the relief prayed for, 
and we therefore allow the plea; the conse- 
quence of which will be a dismission of the 
bill, as we consider the truth of the plea 
as not intended to be questioned. 



Case KTo. IS, 893. 

SiaiS T. MARINERS. 

[2 Pet. Adm. 393J i 

District Court, D. Pennsylvania. 1807. 

Seamen^— Desektion—Coxfikement at Ixstaxce 
OF Mastek— Voyage Broken Up. 

1. The mariners had deserted from a ship on 
shore and in a perilous situation, and were con- 
fined at the instance of the master. The judge 
considered the voyage broken up by the misfor- 
tunes of the ship, and discharged the mariners 
from imprisonment. 

[Cited in The Dawn, Case No. 3,666.] 

2. Seamen deserting a vessel under circum- 
stances of distress or danger [are] answerable 
for the damages which may be sustained in 
consequence of their dereliction of duty, and 
lose their wages. 

PETERS, District Judge. Ten marinei-s, 
of the ship Woodrop Sims, were committed 
by the mayor of the city of Philadelphia, on 
the oath of the owner of that vessel [Joseph 
Sims], charged with deserting the ship on 
her out passage and being absent without 
leave. The act of congress for the govern- 
ment of seamen in the merchants' sei-vice, 
directs, that this shall be done "upon the 
complaint of the master," which did not ap- 
pear to have been made directly, though a 
letter from the master was produced, re- 
questing the owner to have the seamen ap- 
prehended as deserters. It was conceded by 
the owner, that the vessel was cast on shore 
in the Bay of Delaware; and lay in a doubt- 
ful and perilous situation; though hopes 
were entertained at some times, and doubts 
at others, that she would be got off. The 
latest accounts were very unfavorable. Bail 
was offered for one of the seamen. Another 
mariner, though involved in the general 
charge of desertion, was admitted to prove 
a permission to the one tendering bail from 
the master, to leave the ship. The witness 
was so admitted, because, though involved 
in the same charge, eases of individuals 
might differ in their circumstances, and the 
testimony given could have /no operation to 
excuse the witness, though it might acquit 
the other: and it did not follow, that every 
individual would be admitted to be a wit- 
ness. No such combination would be coun- 
tenanced. 

It was contended, that a commitment of 
seamen for desertion, was in the nature of 
an execution; and not of process for trial 
or examination. That the justice had the 
power to decide, and the commitment was 
final, and precluded any discharge, either on 

1 [Reported by Richard Peters, Jr., Esq.] 
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bail, or liberation from confinement entire- 
ly, except wben the master required the dis- 
charge; and then, only for the purpose of 
delivei-y to the master. 

The seamen had signed the articles or "con- 
tract;" and the voyage agreed for was "not 
finished," but was interrupted, by the cas- 
ualty and misfortune which had befallen the 
ship. 

Bail was not taken; because there appear- 
ed some reason to doubt the permission to 
the mariner, as stated by the witness; whose 
testimony aimed at proving a general dis- 
charge of the whole, the seaman requiring 
his release on bail included. 

The judge conceived, that In cases of such 
commitments, where special circumstances 
warranted exceptions, bail might be admit- 
ted; although the words of the law appear- 
ed strict and peremptory. He agreed that, 
in oi'dinary eases, where vessels were in ca- 
pacity to "proceed on the voyage," a strict 
construction might be justified. So that no 
discharge, under common circumstances, 
should be granted, but for the purpose di- 
rected in the mariners' act. Yet, in a case 
where a fatal interraption of the voyage 
could be proved, testimony might be admit- 
ted, under the words "or the contract other- 
wise dissolved," to shew that the voyage 
"was dissolved" by the wreck of the vessel, 
which had occasioned a total incapacity to 
proceed to sea. Proof was also admissible 
that the vessel was, when the seamen aban- 
doned her, in a dangerous and hopeless sit- 
uation; so that necessity (which in extreme 
eases supersedes the common opemtions of 
law) compelled a dereliction of service, for 
the safety of life. 

The commitment is not indefinite. The 
words of the law are, "shall commit him to 
the house of correction, or common gaol of 
the city, town or place, there to remain, un- 
til the said ship or vessel shall be ready to 
proceed on her voyage, or till the master 
shall require his discharge, and then to be 
delivered to the said master." But if the 
vessel shall be so disabled as not to be 
"ready to proceed on her voyage," or likely 
so to be, it can never be presumed that the 
confinement must endure, until the pleasure 
of the master induces him to "require the 
discharge." 

It is the duty of seamen to abide by the 
vessel, as long as reasonable hope remains. 
If they abandon their duty, so that it can 
be proved that this dereliction occasioned a 
final loss, or temporary damage, where their 
exertions would have prevented the latter, 
or ultimately restored the ship to safety, the 
seamen lose their wages, and are answeratile 
in damages. Yet their confinement under 
the commitment must cease, with the ca- 
pacity of the vessel to "proceed on her voy- 
age;" their amenability to answer in dam- 
ages notwithstanding. 

There being no legal or decisive proof of 
the present state of the vessel, and that she 



was incapacitated to proceed on her voyage, 
the seamen were remanded; that such proof, 
if practicable, should be adduced, as well as 
testimony to shew the state of the ship when 
the seamen left her; or permission to them, 
or any of them, to depart. Afterwards tes- 
timony was produced, proving that the ship 
was totally disabled, and not in a capacity 
to proceed on her voyage. The mariners 
were dischax*ged. 

NOTE. The Woodrop Sims was originally 
destined to Canton, but after the misfortune 
mentioned in this case and before the confine- 
ment of the seamen, she was abandoned to the 
underwriters by her owner, and thus the in- 
tended voyage was by him completely terminat- 
ed. To the owner, every opportunity was offer- 
ed to produce evidence of the actual situation 
of his ship at the time she was left by the 
mariners, as well as of every circumstance at- 
tending this transaction, but no testimony was 
adduced, nor was any further time to obtain it 
requested, when the case was heard after the 
adjournment. A considerable time after the 
discharge of the mariners, and with much ex- 
pense and difliculty the ship was got off the 
shoals on which she had been wrecked and 
brought up to Philadelphia. These circum- 
stances are stated in consequence of the case 
of The "Woodrop Sims having been much mis- 
conceived, and the decision of the district judge 
greatly misrepresented. 



Case Ho. 1S,894. 

SIMS V. SIMS. 

[17 Blatchf. 369.] i 

Circuit Court, S. D. New York. Dec. 23, 1879. 

Removal op Causes— Acts op Congress — Final 
Hearing. 

1. Subdivision 3 of section 639 of the Revised 
Statutes, in regard to the removal of causes, 
is not repealed by Act March 3, 1875 (18 Stat. 
471). 

[Cited in Johnson v. Johnson, 13 Fed. 193; 
Melendy v. Currier, 22 Fed. 129.] 

2. Where a suit has been tried in the state 
court, and a judgment had for the plaintiff, and 
such adjustment has been reversed on appeal, 
and a new trial ordered, and proceedings, by 
the defendant, to remove the cause into this 
court, are taken before the new trial is had, the 
application for removal is made before "the 
trial or final hearing of the suit," and in time, 
under said subdivision 3. 

[Cited in Melendy v. Currier, 22 Fed. 130.] 

[This was aa action at law by Thomas 
Sims against Elias Sims to recover damages 
for breach of contract] 

James C. Strong, for plaintiff. 
A. G. Rice, for defendant. 

BLATCHFORD, Circuit Judge. The peti- 
tion for removal in this suit makes out a case 
falling strictly within the provisions of subdi- 
vision 3 of section 639 of the Revised Stat- 
utes of the United States, and the affidavit re- 
quired by that subdivision was filed. The pe- 
tition and affidavit were filed before "the trial 
or final hearing of the suit.". The proper bond 

1 [Reported by Hon. Samuel Blatchford. Cir- 
cuit Judge, and here reprinted by permission.] • 
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Xvas given. The state court accepted and ap- 
proved the bond and made an order of re- 
moval. 

This suit is an action at law, sounding in 
damages, for breach of a contract. It -was 
tried in the state court, and the plaintiff had 
a money judgment, in April, 1875. That 
judgment was reversed by the comi: of ap- 
peals of New York, and a new trial was order- 
ed. The remittitur or mandate from the comt 
of appeals was filed in the supreme court, 
where the suit was pending, and an order was 
entered by that court, December 30, 1878, 
ordering a new trial. The proceedings for 
removal were taken before any new trial was 
had. The petition for removal alleges that the 
cause "is now at issue and pending fortrial" 
in the state court. This, in connection with 
the other allegation in the petition, as to the 
history of the case, is a substantial allegation 
that the new trial has not been had. Under 
these circumstances, the application for re- 
moval was made in time, under said subdivi- 
sion 3. See the authorities collected in Dill. 
Rem. Causes (2d Ed.) p. 54, note 82. 

The petition for removal refers to Act March 
2, 1867 (14 Stat 558), now subdivision 3 of 
section 639 of the Revised Statutes, and to the 
Revised Statutes, as being the provision of law 
under which the removal is sought. It only 
remains, therefore, to consider whether sub- 
division 3 of section 639 is still in force, not 
repealed by Act March 3, 1875 (18 Stat. 471). 
I do not deem it necessary to go into a full 
discussion of the question, as that was done 
by the late Judge Ballard in Cooke v. Ford 
[Case No. 3,173]. He came to the conclusion 
that that subdivision is not repealed by the 
act of 1S75. No binding or satisfactory de- 
cision to the contrary is cited, and I concur in 
that conclusion. This is the view of Judge 
Dillon (Rem. Causes, 2d Ed., pp. 28, 29), and 
he there states that it had been so decided "in 
the Eighth circuit, by Mr. Justice IMiller, and 
generally in the courts of that circuit, and, so 
far as we are advised, by the circuit courts 
elsewhere." 

I have considered the other points urged as 
grounds for remanding the cause, and do not 
deem it necessary to comment on them par- 
ticularly. They are overruled. The motion 
to remand is denied. 



Case Ko. 13,895. 

In re SINCLAIR. 

[8 Am. Law Reg. 206.] 

District Court, E. D. South Carolina. 1860. 

Al)MITiAI.Tr— SURRESDER BT Cl/AIMAST OP INTER- 
EST — Effect op Suit in Personam — 
Breach op Contract. 

1. Where a libel was filedin rem and in per- 
sonam for damages sustained by a consignee in 
consequence of the schooner's springing a leak 
by reason of her unseaworthiness, it was licld, 
that the owner could not protect himself against 
the in personam proceeding by surrendering his 
interest in the schooner and claiming exemption 
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under Act Cong. March 3, 1851, c. 43 (9 Stat. 
635). 
[Cited in Barnes v. Steamship Co., Case No. 
1,021.] 

2. This act is not to be confined to torts alone; 
but there being a representation of seaworthi- 
ness proceeding from the owner or his agent, 
there may be a breach of the contract arising 
from such representation, for which the owner 
will be liable in personam, under the true con- 
struction of the act of 1851. 

In admiralty. Christobal Bravo, and others, 
consignees of merchandise shipped on board 
of the schooner Ella, filed their libel in rem 
and in personam, to recover damages sustain- 
ed by them in consequence of the vessel, im- 
mediately after her departure, springing a 
leak. The water gained upon her so rapidly, 
that she was run ashore. The goods on 
board of her were greatly damaged. The 
pleadings in the case having been made up, 
and the evidence taken, the cause was heard, 
and a decree made on the 9th June, 1858. By 
the decree the vessel was condemned and or- 
dered to be sold. Daniel Sinclair, one of the 
owners of the Ella, against whom process of 
foreign attachment had issued, and under 
which process, certain property belonging to 
him had been attached, filed his petition to 
be allowed to surrender his interest as part 
owner of the schooner Ella, and her freight, 
in discharge of all fmiiier personal liabihty 
on his part; and contended that such was his 
right under the act of congress, passed the 
3d March, 1851 (chapter 43). The following 
opinion of the court, upon the question made 
in the petition, was pronounced by 

MAGRATH, District Judge. The petitioner 
has applied to this court for the benefit, to 
which he claims to be entitled tmder the act 
of congress of the 3d of March, 1851 (chapter 
43). A libel has been filed against the schoon- 
er Ella, and process in personam has also 
been asked against the petitioner as one of 
the part owners. The principal case has been 
heard; and the decree of this court establishes 
the unseaworthiness of the vessel as the cause 
of the damage to the goods. The vessel has 
therefore been condemned. The amount of 
the damage claimed by the shippers is much 
more than the value of the vessel; and the 
application now is to limit the liability of the 
petitioner to the value of the vessel and her 
freight; and upon the surrender of his Inter- 
est in the same, to cause all proceedings 
against him to be stayed. The application has 
been resisted with zeal and abiUty; and I will 
consider the various objections which were 
presented, in the examination which I am 
about to make. The question involved is of 
great practical importance; and the conclu- 
sion at which I have arrived, as to the true 
construction of the act referred to, is the re- 
sult of the most careful consideration I could 
afford. 

The leading principles which in the United 
States are applied in cases of the liability of 
a carrier, have been derived from Great Brit- 
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ain. Here and there, modifications, involving 
qualifications of their application, have been 
introduced; hut the leading tests laid down 
are still regarded as the canons of construc- 
tion. To the transportation of property by 
water, the rule applicable to a common car- 
rier is referred. And in contracts made by the 
master in pursuance of any express direction, 
or by virtue of the authority confided to him, 
and in the proper execution of his duty, the 
owner is held liable without limitation of that 
i-esponsibility. 2 Kent, Comm. G09. The rule 
of the civil law, in regard to the obligations 
of the owner, resulting from the contracts or 
torts of the master, is similar to the nde of 
the common law. 3 Kent, Oomm. 258. But 
the genei-al maritime law recogaized a differ- 
ent rule; and by it, the liability of the owner 
was not enforced beyond his share or interest 
in the vessel and the freight w^hich was due. 
Id. 217; 1 Boulaj'-Paty, 273. The rule of the 
common law in Great Britain was modified 
in 1734 by the passage of the 7 Geo. II. c. 18; 
the consequence of a petition of merchants, 
who, alarmed by the case of Boucher v. Law- 
son [cited in X Durn. & E. 78], in which the 
owner was sued for coin embezzled by the 
master, sought protection by an act of par- 
liament. The act recites the evil, as it has 
just been stated, and then declares that the 
liability of the owner shall not extend beyond 
the value of the ship and freight. Abb. Shipp. 
488. Soon after the case of Sutton v. Mitchell, 
1 Term R. 18, was tried; where the question 
arose as to the right of the owner to this lim- 
itation of his liability, when the act was the 
act of a stranger, and not of the master or 
mariner. And this was followed by the 26 
Geo. III. c. 86 (1786), in which the 7 Geo. II. 
c. 18, was amended. Without referring here 
to other statutes, which, in certain eases to 
which they refer, have modified the liability 
of the owner, I may come directly, in connec- 
tion with the question before me, to the 33 
Geo, III. c. 159, in which material modifica- 
tions were further made; and the 17 & 18 
Vict. c. 194, in which all acts in reference to 
this question have been included, and which is 
now the law of Great Britain. In tlie United 
States, a statute was passed in JIassachusetts; 
one of the same import in Maine; and the act 
of congi-ess of 1851, are the only legislative 
exceptions to the general liability. In cases 
to which these are not applicable; or in which 
the owner has not limited his obligations by a 
special contract, excluding his liability in cer- 
tain enumerated cases; the rule of the com- 
mon law, as it was in Great Britain and in 
the United States before these statutes, is still 
enforced. 3 Kent, Comm. 217. The third sec- 
tion of the act of 1851 provides, that the lia- 
bility of the owner of a vessel for the em- 
bezzlement, loss or destraction by the master, 
officers, mariners, passengers, or any other 
person or persons; of any property goods or 
merchandise, shipped or put on board such 
vessel; or for any loss, damage, or Injury by 
collision: or for any act, matter or thing. 



loss, damage, or forfeiture, done, occasioned' 
or incurred without -the privity or knowledge 
of such owner: shall not exceed the value of 
the interest of such owner in the ship or 
freight. 9 Stat. 635. The act passed by the- 
state of Massachusetts is very similar to the- 
act of 1851. And in Pope v, Nickerson [Case- 
No. 11,274], Judge Stoi-y says: *'It admits of 
most serious doubt whether the statute of" 
Massachusetts was designed to apply to any 
cases of contract, strictly within the scope of 
the authority of the master, and in respect to 
which he not only had the right to bind the- 
owner, but his acts were justifiable and prop- 
er, and, indeed, throughout, a part of his duty 
under the circumstances." In Stinson v. "Wy- 
man [Id. 13,460], Judge Ware held, that the- 
statute of JIaine applied not only in cases of 
the fault or negligence of the master, but also 
in cases of his direct and wilful fraud. And" 
in The Rebecca [Id. 11,619], Judge Ware, in- 
a note appended to his decree, enters upon a- 
learned examination of the question, concur- 
ring in a great measure with Judge Story p 
and to his opinion I shall have occasion again 
to refer. 

As far as I know, the case before me is 
among the first which has made it necessary 
to consider the scojie and operation of the- 
act of 1851. It is proper, therefore, to bear in 
mind the words of the act, for the question is 
one of construction. The section which re- 
fers to this case is divided into three parts r 
first, the embezzlement, loss or destruction by 
the master, officers, mariners, passengers, or 
any other person or persons, of property ship- 
ped or put on board: next, the loss, damage, 
or injury by collision: next, any act, matter- 
or thing, loss, damage or forfeiture done, oc- 
casioned, or incurred without the privity or 
knowledge of the owner. These words, "with- 
out the privity or knowledge of the owner," 
necessarily first arrest our attention, and are 
really the key to the question of the applica- 
tion of this section to cases of contracts: for. 
as it excludes cases in which the "privity oi 
knowledge" of the owner occur, it must, un- 
less otherwise explained, exclude contracts; 
inasmuch as every valid contract includes the 
idea of the "knoAvledge" of the parties, and' 
implies a "privity" between them. This- 
"knowledge" and this "privity" equally arise, 
w^hether the contract is made by an agent in 
the exercise of sufficient authority; or by the 
principal in person; or by an agent not au- 
thorized at the time of making the contract; 
but whose act the principal has made binding, 
either by express adoption, or any other mode 
of ratification. And this argument of the ex- 
clusion of contracts, and therefore the exclu- 
sion of any limitation of the obligation of the- 
owner in such cases, is strengthened as we 
proceed in the analysis of the section. The 
first part of it relates to embezzlement, loss or 
desti'uction. Embezzlement, of com'se, ex- 
cludes the idea of contract; the liability which, 
it induced upon the owner is ex delicto. Do-' 
the general terms which follow, "loss," or "de- 
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struction," include any acts except sucli as are 
ex delicto? That they do not, is dear, from 
the class of persons to whose agency they are 
referred. The "loss" or "destruction," is that 
of the master, officers, mariners, passengers, 
or any other person. But the officers, mari- 
ners, passengers, or any other person or per- 
sons, have no authority by which they can 
bind the owner to any contract they, or either 
of them, may make. The Anne [Case No. 412]. 
For their wrongful act the owner is liable; 
and against loss or damage resulting thereby, 
he is an insurer. The exclusion or limitation 
of his liability, must then manifestly be re- 
ferred to cases, in which by law the owner 
might have been made liable, cases of tort and 
not of conti'act It is ti-ue the authority of 
the master to bind the owner in certain cases 
by contract, is nndoubted; but where the mas- 
ter, who might afiEeet the owner either in con- 
tract or tort, is jomed with a number of per- 
sons who could only afEect the owner in tort; 
the rale of consti-uction requires us, in the 
application of a general rule of exemption, to 
confine it to cases in which all of these per- 
sons are capable of afEecting the owner. The 
next part of the section relates to loss, dam- 
age or injury by collision; this is so clearly 
tortious that it requires no examination. The 
last part of the section is, any act, matter or 
thing, loss, damage or forfeitm-e, done, occa- 
sioned or incurred, without the privity or 
knowledge of the owner. I have already 
shown that the exclusion of matters which in- 
volve^ the knowledge or privity of the owner, 
necessarily excludes the idea of this limita- 
tion of responsibility being applied to cases of 
contract, which imply the existence and pres- 
ence of both. 

The exemption which is claimed in this 
case, if it arises at all, is under this last 
part of the section. It is a liability arising, 
however, from a contract; and I think 
enough has been said of the import and ef- 
fect of the terms, without the "knowledge" 
or "privity" of the owner, to show that con- 
tracts are excluded from the section. If, in- 
deed, the words in this part of the section 
Avere added, which are found in the first part 
of the section; and the several things set 
forth in the last part of the section be con- 
nected, with masters, officers, mariners, pas- 
sengers, or other person or persons, as the 
persons by whom they are to be done; then 
the argument for the exclusion of contracts, 
from the limitation of responsibility, declar- 
ed by the act, would be made, if possible, 
still stronger. But although these are not 
named as the persons whose acts create the 
liability, yet they are not only to be consid- 
ered, as if specially named, by the proper 
rule of construction; but if not considered 
as named, the last clause is witliout mean- 
ing, and cannot be made applicable to any 
case. For if it is denied that the master, 
officers, mariners, passengers, or other per- 
son or persons, are to be considered as in- 
cluded in this part of the section; and if the 
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statute excludes the owner and owners; it 
will be seen that the ^argument on the one 
side, and the statute 'on the other, exclude 
all human agencies hy which the several acts, 
matters and things could be done. And as 
the statute excludes the owner or owners; 
and includes a class of persons whose acts, 
it is proposed, should not afEeet the owners- 
except to a certain extent: a subsequent 
enumeration of other acts, in the same sec- 
tion, with no reference to any other class of 
persons, and relating also to the same ex- 
emption, will be held to refer to the same 
persons who have been already named. 
These so named, being persons who cannot 
bind the owner by contract, but may by tort; 
necessarily make the liability from which 
the owner is excused, that liability only which 
they could impose. The fourth section of 
the act, makes the exclusion of any liability 
arising from contract, still more plain. In 
it the mode of proceeding is regulated: and 
the subject matter is "such embezzlement, 
loss or destruction," which in the first part 
of the third section is occasioned by the mas- 
ter, officers, mariners, passengers, or other 
person or persons. It Is clear that in the 
fourth section, all of the divisions or parts 
of the third section are considered as ejusdem 
generis. They must be so considered to par- 
ticipate in the mode of proceeding there estab- 
lished. If they are not so considered; if they 
do not fall tmder the head of embezzlement, 
loss or destruction by the persons named in 
the section; or if they are not connected with 
these acts by a rule of construction; then 
are they not provided for in the distilbution. 
I am not ignorant of the fact, that the con- 
elusion which I have already foreshadowed 
of the exclusion of contracts from this act, 
is perliaps in opposition to the view which has 
been taken of the act, by others who have had 
it under consideration. In the case of Wat- 
son V. Marks [Case No. 17,296], Judge Kane 
does not refer to the distinction taken here; 
perhaps it was not necessary; for the loss 
in that case he considered the result of a 
tortious taking. But his opinion evidently 
was, that the act embraced cases of con- 
tract; and he refers to the examination by 
Bmerigon of the provisions of the ordinance 
of Louis 14th, as illustrating the policy of 
this law. Whatever may be our opinion of 
the construction' by Emerig. Mar. Loans, e. 
4, § 11, it must be remembered that his opin- 
ion is but his construction of that law; and 
that others equally eminent have insisted 
upon a different consti"uetion. Yaiin adopts 
the conclusion, that the ordinance referred to 
does not. exempt the owner from a liability 
in cases of contracts by the master. Pothier 
concurs with Emerigon. Oeuv. de Pothier, 
4, p. 348. Pardessus adopts the opinion of 
Valin; and Boulay-Paty, in a brief but ad 
mirable summaiy of the discussion, earnestly 
advocates the conclusion of Emerigon. Bou- 
lay-Paty, 2, p. 263. In our language also. 
Judge AVare, in The Rebecca [supra], a refer- 
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•ence to which I have already made, has ex- 
amined the subject with great care and ahili- 
ty, and has adopted the conclusion of Valin, 
as that most consistent with the various re- 
lations which at this time the owner occu- 
pies to the vessel, the master, and those to 
whom the owner is affected with the obliga- 
tions of a contract. 

But if all the commentators to whom I 
have referred, agreed as to the policy of the 
law, and its construction, it could not prop- 
erly be said to carry with it, a conclusion in 
the matter which is before me. In the ordi- 
nance of Louis 14th, as in the Code de Com- 
merce of Fi-ance, the rule is stated as a sim- 
ple proposition; not embarrassed by any 
■context, or circumstances operating to in- 
volve it. The doubt in its constniction has 
been really more the doubt of what the law 
should be, than of what it was. The opin- 
ions, therefore, of the commentators, ai-e 
more applicable to the question of policy, 
than strictly of consti-uetion. Before the or- 
-dinance of Louis the 14th, which is said to 
have embodied the wisdom of the maritime 
world, the liability of the owner for the acts 
of the master, of either ex conti*actu, or ex 
■delicto, was limited to his interest in the 
vessel and freight. And when by the clause 
of the ordinance which limits the liability of 
the owner, it is claimed— contrary as must 
be admitted, to the ancient maritime code- 
that such an exemption did not extend to, or 
-embi-ace the obligation arising from contracts, 
it is in fact a departure from the old rule of 
the maritime 'law, and the substitution of 
the rule of the common law. The limitation 
of the obligation of the owner in cases of 
tort, but not in contracts, although rejected 
by Boulay-Paty, is admitted by him to have 
been adopted by the court at Rouen. 

It is manifest that the question of con- 
stioietion here really involves another of 
great importance. It is whether the act of 
1851 is to be regarded as a modification of 
the rule of the common law affecting the con- 
tract of a earlier; or the commencement of 
a system of maritime legislation; the con- 
struction and application of which must be 
considered in connection with that great body 
of maritime laws, which by the labors of 
Pardessus, have been collected in one work; 
and furnish us with all the knowledge which 
exists, in regard to the maritime law of the 
world. 

In Salmons Falls Manuf'g Co. v. The Tan- 
gier [Case No. 12,205], the act of 1851 was 
involved, and came before Judge Curtis. 
The liability there arose from contract. The 
learned judge, it is true, held that the case 
was not witliin the terms of the act: yet he 
<Iid not intimate any doubt of the applica- 
tion of the act to a liability arising from con- 
tract. He refers to the case of Morewood 
V. Pollok, 18 Eng. Law & Eq. 342, in which 
case a question arose under the second sec- 
tion of the 26 Geo. III. c. 86. That case was 
strictly confined to the particular section in 



which the exception of fire was introduced, 
and nothing was said of the general construc- 
tion of the statute. 

But in Sutton v. Mitchell, already referred 
to, the object of the 7 Geo. H., of which the 
26 Geo, III. was an amendment, is thus ex- 
plained; "The act," says Buller, J., "was 
meant to protect the owner against all 
treachery in the master or mariners, as ap- 
pears from the clause in question; (referring 
to a general clause corresponding to the last 
part of the third section of tlie act of 1851.) 
It meant to relieve the owners from hardship, 
and to encourage them; at the same time 
saying, that so far as you have trusted the 
master and mariners yourself, so far you 
shall be answerable; which is to the value 
of the ship and freight." This protection of 
the owner from the negligence or delicts of 
othei-s; so stated in Rodrigues v. Melhuish, 
28 Eng. Law & Eq. 475; in Sutton v. Mitch- 
ell, 1 Term K. 18; is again affirmed with 
great force in Lyon v. Mells, 5 East, 428: al- 
though that case did not relate to a statu- 
tory exception, but an exception claimed as 
an agreement of parties. Lord Ellenborough 
declared that the object of the notice "was 
to limit the responsibility of the owners in 
those cases where the law would have made 
them answer for the neglect of others, and 
for accident which it might not be within the 
scope of ordinary caution to provide against." 

Since the 26 Geo. III., various amendments 
have been made in succeeding statutes, until 
in the statute of Victoria, already referred 
to, all have been consolidated in one gen- 
eral act. It is, however, from this statute 
of 26 Geo. III. that our act of 1851, is taken. 
And it must be remembered that after the 
26 Geo. in. was passed, the 53 Geo. IIL, and 
the 14 & 15 Vict were passed; and in both 
of these statutes material alterations have 
been made in the act of 26 Geo. III. By the 
53 Geo. m. c. 159, an owner is not liable for 
loss or damage arising or taking place by rea- 
son of any act, neglect, matter, or thing 
done, omitted, or occasioned, without the 
fault or privity of the owner. It will be 
seen at once how much more comprehensive 
is the exemption than that under the former 
statute. The mode in which the exemption 
it set forth in the 17 & 18 Vict, is nearly 
similar: fault or privity being substituted 
for knowledge or privity in the earlier stat- 
utes. But another important modification 
was made in the 17 & 18 Viet. : the same lia- 
bility is preserved for loss or damage arising 
on each of several distinct occasions, as if 
no other loss, damage, or injury, had arisen; 
and the value of the ship is estimated at the 
time of the loss or damage. A contmry rule, 
however, has been laid down by Judge Kane 
in Watson v. Marks [supra], who holds that 
the value of the vessel is to be ascertained 
at the time of suit brought; and if the ves- 
sel has been wholly lost, there can be no re- 
covery. 

It seems to me clear, that if we consider 
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the act of 1851, as anything more than a legis- 
lative exception of the liability of the carrier, 
as the same is enforced at the common law; 
and especially if we regard it as a rule to -be 
construed by a reference to the general mar- 
itime law instead of the common law, much 
confusion and uncertainty must arise in its 
application. I have nothing to say as to the 
wisdom with whieb in a maritime court, the 
rule of the common law, originally was intro- 
duced. But it has been introduced; is con- 
stantly enforced; and is, in cases like this 
to all purposes, the rule of the maritime law 
of this countiy. If we should recur to* the 
rule of the maritime law, it is now a matter 
of doubt with the ablest commentators how 
far the liability of the owner for the con- 
ti'acts of the master, is affected by the marine 
ordinance of France. And the argument 
which they use, who favor a general applica- 
tion of the exemption, is precisely that which 
may be urged here against the extended con- 
struction of the statute. The rule of the an- 
cient maritime law, which is their guide, is 
not more clear than the common law rule 
which these courts have adopted. And surely 
no proposition can be more bold than that of 
■considering the act of 1851, as repealing the 
rule altogether of the common law, and sub- 
tituting that of the general maritime law. 
If we regard this act, then, of 1851, as be- 
ing the declaration of certain exceptions to the 
liability of the owner at common law, we 
find ourselves, by reason and authority, as- 
sisted in its proper construction. We know 
that the liability of the owner was general 
and unlimited, that the application for relief 
was not suggested by the apprehended con- 
sequences of contracts, but delicts— that it was 
a.sked as a protection from tortious acts, that 
its application was not liberally made, that 
it was amended without adding anything to 
it in the way of contracts; and from the law 
in this condition we framed our act; that 
against the application of the exemption to 
contracts Juc^ge Stoiy has given the weight of 
his name; that all the cases in the books 
which have been reported under the 26 Geo. 
m., are cases of delicts; that Judge Ware 
has given the weight of his argument to the 
authority of Judge Story, and has conclusive- 
ly shown that the relative position of master 
and owner in former times, out of which grew 
the limitations of the responsibility of the 
owner under the ancient maritime law, is 
wholly changed; and, that although for de- 
licts the limitation of responsibility may be 
maintained, for contracts made directly by 
the owner, or by the master with the author- 
ity of the owner, there should be no limita- 
tion of responsibility. 

We have no opinion from the supreme court 
as to the proper construction of this statute; 
but we have its judgment of the rule of law 
applicable to the liability of the carrier, where 
that liability is modified by the operation of 
a special agreement restrictive, of liability. 
And the rule laid down in 6 How. 344, can 
22FED.CAS. — 13 
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scarcely be supposed to indicate the willing- 
ness of that court to condemn the former rule, 
unless the obligation to do so is plainly man- 
ifested by the legislature. In this act of 1851, 
I cannot find such manifestation. Indeed, 
this fact is plainly in opposition to such a 
conclusion; that the 26 Geo. III. was adopt- 
ed as the model of the act of 1851, instead of 
the 53 Geo. m.; and that the general words 
of the French code, although, of course, 
familiar to congress; were passed over; and 
those words adopted which were found in a 
statute, the Judicial consti-uction of which we 
have seen was, that it was intended to protect 
the owner from the treachery of the master 
and marinei-s. I believe that the 53 Geo. in. 
did increase the exemption of the owner, per- 
haps even to contracts, but that the 7 Gee/, 
n. and 26 Geo. in. certainly did not. The 
Mary Caroline, 3 W. Eob. Adm. 104. See Wil- 
son V. Dickson, 3 Barn. & Aid. 2; Brown v. 
Wilkinson, 15 Mees. & W. 391; Dobree v. 
Schroder, 2 Mylne & C. 4S9. In Pope v. 
Mckerson [Case No. 11,274], Judge Stoiy says, 
he has looked into the English statutes, from 
which the statute of Massachusetts was bor- 
rowed, referring to 7 Geo. n. and 26 Geo. 
m., and finds them applicable to torts and 
malfeasance of the master and mariners. The 
Dundee, 1 Hagg. Adm. 109; Gale v. Lamie, 

5 Barn. & 0. 156; Wfison v. Dickson, 2 Barn. 

6 A. 2; Morris v. Robinson, 3 Barn. & G. 
196. In The Dundee, 1 Hagg. Adm. 109, the 
language of Lord Stowell is explicit, in con- 
sidering the 7 Geo. H. and 26 Geo. IH. as 
applicable to eases of torts, and the 54 Geo. 
ni. as extending the operation of the exemp- 
tion. How far in itself it extends the exemp- 
tion, or bow much further still it has been 
extended by the 17 & 18 Vict., need not be 
discussed; the construction of the 26 Geo. 
m., the statute after which the act of 1851 
was framed, being only material for us. 

But, if in this construction of the statute I 
should have erred, there is another ground up- 
on which it seeifis to me that the owner is 
not entitied to the benefit of the act. The 
rule of law admits a limitation of liability 
by special exceptions, which, when made, 
constitute the contract To this, however, the 
assent of the parties must be matter of evi- 
dence. A notice is not an exemption of the 
carrier unless the other party assents to it. 
No law of whicb I have any knowledge, has 
declared that in regard to aU contracts which 
the owner makes himself, he shall be bound 
thereby only to a limited responsibility. Aid 
no exemption arising from any legislative dec- 
laration can be stronger, than if agreed to by 
both parties as a special contract, which, 
when it exists, is said to be the law of that 
case. In this ease the contract was with the 
master, but it was stricfly within the limit'; 
of his authority; and became the contract of 
the owner, as complete and binding upon him, 
as if he had personally made it The law con- 
nects with this contract a representation, pre- 
sumed to have been given; inserts in it a 
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covenant presumed to have teen made; and 
that representation the law declares sMl' 
proceed from the owner; and that covenant 
he considered as made hy him. It has ever 
been the policy of the law to refer the liabil- 
ity for seaworthiness directly to the owner, 
and hold him liabi'^ for it. A loss from that 
cause is held +o he a loss proceeding from a 
failure in a representation of the owner, a 
breach in his .covenant. If under the general 
words of the act of 1851," this limitation of lia- 
bility is inferred in contracts of affreight- 
ment, it must include other contracts also; 
but how can it exclude any liability resulting 
from the contract of the owner when the 
exemption does not extend to anything done 
with his "privity" or "knowledge?" How can 
you affirm a want of knowledge of a rep- 
resentation, which by a presumption of law 
the owner is held to have made; or a want 
of privity in a matter of contract, which by a 
like presumption, he is held to have executed? 
Even if it were so, that congress would con- 
sider it proper to limit the owner's liability 
for the contracts of the master; upon what 
principle would it be urged that the liability 
of the owner for his own contracts should 
be hmited? To say that the owner is not 
liable for the breach of his contract, by Ms 
agent, if the breach is without privity or 
knowledge of the owner, is to reverse the 
universal rule that the act of the agent in 
the execution of a certain duty is the act of 
the principal who employs him; and to- hold, 
that a principal can discharge himself of the 
obligation resulting from his contract, by com- 
mitting to the agency of another that for 
which he bound himself. Indeed, I consider 
the true principle in an analogous case well 
laid down in Rodrigues v. Melhuish, 28 Eng. 
Law & Eq. 475, in which the question was 
agitated concerning the liability of the owner 
when a pilot was in charge. The court then 
said: "The law now is, not that the owners 
arfe exonerated from the consequences of an 
act of negligence, but that they are hound 
to show that the negligence was the act of 
the pilot." Although by positive enactment, 
when the pilot was in charge, the owner was 
declared not liable, still, with the pilot on 
board, and in charge, the owner was held 
bound to prove that the negligence was the 
act of the pilot. Failing to do so, the owner 
would be liable. And so it is here: Their 
liability for others is limited in cases which 
may be without their privity or knowledge; 
and it is for those who in such cases seek 
to change them, to show on their part privity 
or knowledge. But where the fact of privity 
and knowledge is a presumption of law, as 
is the case in every valid contract of the 
o^^^ler, the opei-ation of the act of 1851 is 
excluded by its own language. 

I have not adverted to the considerations 
of policy or inconvenience urged in the ar- 
gument,' because these I consider fallacious 
aids generally in the construction of a written 
law. I have prefeired to rest this judgment 
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upon the cotemporaneous exposition of the 
statute of Great Britain, from which the act 
of ISol has been taken; (15 Jlees. & W. 
391; 3 W. Rob. Adm. 101; 2 Mylne & 0. 
489,) the acquiescence in that construction 
ever since; and the congruity of that con- 
struction with the rules which are applied 
in cases of this kind as the rules of the mar- 
itime law. Rules which, although derived 
from the common law, are enforced in mar- 
itime contracts without regard to their source; 
and are now so interwoven with that juris- 
diction in this court, that nothmg less than 
their special abrogation would authorize this 
court in regarding them as superceded, how- 
ever they may be modified by agreement of 
parties or legislation. 

"With these views I must refuse the prayer 
of the petitioner. 

NOTE. The parties apoealed from tliis de- 
cree, and the question raised was argued before- 
Judge Wayne, of the supreme court. A doubt 
was expressed upon the point how far the case 
admitted of an appeal, as no final decree had 
been made in the principal case. Judge Wayne 
therefore delivered no final opinion in the case. 
The appeal was never afterwards prosecuted, 
and the opinion herein given was acquiesced in. 
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SINCLAIR V. MtELMURRY. 
[Hempst. 28.] i 

Superior Court, Territory of Arkansas. April. 

1825. 

Appeal — Notice — ^Default. 

Where an appeal is not taken on the day of 
trial, the opposite party is entitled to notice 
thereof, before a default can be taken against 
him. 

Error to the Pulaski circuit court. 
Before JOHNSON, SCOTT, and TRIIM- 
BLE, JJ. 

OPINION OP THE COURT. [Abrahaml 
Sinclair, the plaintiff in error, sued out a 
warrant from a justice of the peace against 
McElmurry, the defendant in error, on an 
account amounting to twenty-eight dollars, 
and judgment was rendered by the justice in 
favor of Sinclair for that amount. Nine days 
after the rendition of the judgment, David 
McElmurry appealed to the circuit court, and 
it does not appear that notice of the appeal 
was ever served on Sinclair. At the succeed- 
ing term of the circuit court, Sinclair was 
called, and not appearing, judgment of non- 
suit was entered against him, and to reverse 
which he prosecutes this writ of error. 

We have no doubt that the court erred in 
entering judgment against Sinclair. The ap- 
peal was taken by McElmuiTy after the day 
of trial, and in such cases the law required 
that the appealing party should notify the 
opposite party of the appeal at least ten 
days before the next court authorized to try 

1 [Reported hy Samuel H. Hempstead, Esq.) 
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the same. Geyer, Dig. 391. Here, notice of 
the appeal was not given to Sinclair, and 
•without it he was not hound to appear- A 
judgment for a default can never he entered 
against a person who is not in default, and 
how could Sinclair he so considered until he 
was regularly and legally notified of the 
pendency of the appeal in the appellate court. 
As no notice was given, McElmurry, and not 
Sinclair, was in default. We are clearly of 
opinion that the judgment of the circuit court 
is erroneous, and must he reversed. Revers- 
ed. 
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SINCLAIR V. PHOENIX MUT. LIFE INS. 

CO. 

[9 Ins Law J. 523.] i 

Circuit Court, D. Minnesota. May 2, 1879. 

IssHKAjTCE— Answers to Qdestioss in Appliga- 

TIOS — BUKDEX OF PitOOF— MiSKEPltESENTATIOX. 

1. The application contained the following 
question: "JSave the parents or brothers or sis- 
ters of the party been affected with insanity, 
or with pulmonary, scrofulous, or any other 
constitutional disease, hereditary in its char- 
acter?" The answer was, "No." Applicant 
also answered he did not know cause of death 
of certain members of the family. The ap- 
plication stipulated that the answers were fair 
and true, and that it should be the basis of the 
contract, and any untrue or fraudulent answers 
should render the policy void, and the policy 
contained a like stipulation. Held, that the 
answers were declarations and representations, 
and the burden of proof was on the company 
to show them untrue. 

2. The cause of death must have been heredi- 
tary to render the answer "No" untrue. 

3. The fact that insured was 14 years of age, 
and was at home at the time of death of certain 
members, does not prove that he knew the 
cause. 

At law. 

0. R. Cowf ert and Smith & Hale, for plain- 
tiff. 
Allis & Allis, for defendant 

NELSON, District Judge. This suit is 
brought to recover on a policy of insurance 
on the life of the plaintifE's intestate. A 
jury is waived by a stipulation on file. The 
policy contains this provision: "* * * If 
any of the declarations or statements made 
in the application for this policy, upon the 
faith of which this policy is issued, shall he 
found in any respect untrue, * * * this' 
policy shall he null and void." In the ap- 
plication signed by the deceased, containing 
questions to he answered, is this stipulation: 
"It is hereby declared that the above are 
fair and true answers to the foregoing ques- 
tions, and it is acknowledged and agreed by 

1 [Reprinted by permission.] 
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the undersigned that this application shall 
form the basis of the contract for insurance, 
* * * and that any untrue or fraudulent 
answers, any suppression of facts, * * * 
shall render this policy null and void," etc. 
The following question (No. 22): "Have the 
parents or brothers or sisters of the party 
been affected with insanity, or with pul- 
monary, scrofulous, or any other constitu- 
tional disease, hereditary in it^ character?" 
was answered, "No." The following ques- 
tions and answers also appear in the appli- 
cation* Q. "Ai-e the parents of the party 
dead?" A. "Father, yes." Q. "Cause of 
death?" A. "Do not know." Q. "How many 
sisters?" A. "Two." Q. "Of what disease 
did they die?" A. "Do not know." The 
family and attending physician testified that 
both the father and sister died "from lung 
disease,— inflammation and ulceration of the 
lungs, ending In consumption,"— and that 
he did not know "whether the disease was 
of a hereditary character or not." "From 
appearances," he says, "I should think not." 
It is in evidence that the deceased was at 
home when his -father and sister died, and 
from the more reliable testimony it appears 
that he was 14 years old at the date of his 
father's death, and that his sister's occurred 
a year or two later. 

It is urged as a defense that the answers 
to all the above specified questions are un- 
ti-ue,,and were known to be so when the ap- 
plication was signed. These answers are 
declarations and representations, and the 
burden of proof is on the defendant to estab- 
lish this defense. The testimony fails to 
satisfy me that the answers are unti-ue in 
fact The defendant insists that question 
No. 22 is not confined to hereditary diseases. 
Such, in my opinion, is not its true consti-uc- 
tion. The last clause qualifies and controls 
the rest The undoubted object of that 
question was to procure information as to 
whether insanity, scrofulous and pulmonary 
diseases, had developed m an hereditary 
form among the relatives of the applicant. 
Gridley v. Northwestern Mut Life Ins. Co." 
[Case No. 5,808]. This question, then, hav- 
ing reference to hereditary diseases, it must 
be proved not only that the father and sis- 
ter of the deceased died of one of the speci- 
fied diseases, but that it was hereditary. 
The evidence of the attending and other 
physicians shows that the disease which 
caused the death of the father and sister, 
though generally, is not in all cases, hered- 
itary. To prove that the assured knew of 
the cause of the death- of his father and 
sister, the defendant relies upon his pres- 
ence at home when they died, and that other 
members of the family knew it This is 
strong moral evidence, undoubtedly, but it 
is mere conjecture, and cannot overcome the 
statement that he did not Imow in the appli- 
cation. 

The material allegations of the complaint 
being admitted or proved, and the defend- 
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ant failing to sustain its defense, judgment 
is ordered for the plaintiff for tlie amount 
claimed, witli costs. 
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SINGER et aL v. BRAtJNSDORF et al. 
[7 Blatclif. 521.] i 
Circuit Court, S. D. New York. Sept. 20, 1870. 
Patents— Date op Application— Abasdosm est 
— Specification — Amendment — 
Sewing Machines. 
1. Where the model and drawings filed with 
an application for a patent fully represented 
the improvements claimed in a patent subse- 
quently granted to the applicant, it was held, on 
the facts in this case, that he had not abandoned 
his application, and that he was entitled, in re- 
spect to the question whether such improve- 
ments were in public use or on sale, with his 
consent and allowance, for more than two years 
prior to his application for a patent therefor, 
to have the date of the making of such appli- 
cation regarded as the date of his application 
for the patent so granted. 
[Cited in Goodyear Dental Vulcanite Co. v. 
Willis, Case No. 5,603: Weston v. White, 
Id. 17,459; Lindsay v. Stein, 10 Fed. 913.] 
2. A specification accompanying an applica- 
tion for a patent is always open to amendment 
of its description and claims, and to the ad- 
dition of new matters of description and new 
claims, where the drawings and model exhibit 
the matters involved in the amendments and 
additions; and this privilege eoutinues until 
the matter of the application is finally disposed 
of, by the granting of a patent, or otherwise, 
fCited in Westinghouse v. New York Air- 

Brake Co., 59 Fed. 602.] 
3 Where the improvements claimed in a pat- 
ent are shown in the model and drawings which 
were filed with an application for a patent pre- 
viously made by the patentee, he is in respect 
of the patent so granted, to be regarded as hav- 
ing applied, by such application, for a patent 
for everything found in such model and draw- 
ings, for which he could, at the time of making 
such application, havtf obtained a valid patent. 

4. Forfeitures and abandonments are not fa- 
vored, and must be clearly made out. 

5. The letters patent granted to Isaac M. 
Singer, November 4th, 1856, for an "improve- 
ment in sewing machines," are valid. 

6 The third claim of that patent, in claiming 
the' use of a griping lever, "substantially as de- 
scribed," to impart a feeding motion, claims 
such use to impart such motion automatically, 
bv machinery, and not by hand, and is not de- 
feated by the prior existence of a griping-pawl, 
actuated by hand, to gripe a feed-wheel. 

7 A patent is not invalidated by the fact that 
the invention claimed in it was described, but 
not claimed, in a patent granted subsequently 
to the making of the appheation for the patent 
secondly issued, but before it was granted. 

[This was a bill in equity by Isaac M. 
Singer and Edward Clark against Julius E. 
Braunsdorf and Henry Weil for the infringe- 
ment of letters patent No. 16,030, granted to 
plaintiff Isaac M. Singer November 4, 1856.] 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and' here reprinted by permission.] 
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George GifEord and Edwin W. Stoughton, 
for plaintiffs. 
Frederic H. Betts, for defendants. 



BLATCHFORD, DisMot Judge. This suit 
is brought to recover for the alleged infringe- 
irent of letters patent granted to Isaac SI. 
Singer, November 4th, 1856, for an "improve- 
ment in sewing machines." The plaintiffs 
claim that the defendants have, by the manu- 
facture and sale of a sewing machine called 
the Aetna machine, infringed all the claims 
of the patent, which are four in number: (1) 
"Operating the needle, to give it the required 
reciprocating motions, substantially such as 
described, by a crank-pin, or roller, on a ro- 
tating shaft, acting in a cam-groove, substan- 
tially such as herein described, whereby the 
required motions are imparted to the needle 
with much less extent of motion of the crank- 
pin, or roller, in the cam-groove, and, conse- 
quently, less friction, than if the cam-groove 
were on the shaft, and the pin, or roller, on 
the needle-carrier, as described;" (2) "pro- 
jecting the operating part of the surface of 
the feeding apparatus through the surface of 
the table, substantially as described, so that 
such feeding surface may act on a portion of 
the under surface of the material to be sewed, 
to give the required feeding motion to space 
the stitches, while the other portions of the 
said material slide on the table, which an- 
swers the purpose of stripping the said ma- 
terial from the feeding surface, and to cover 
and protect the mechanism which operates 
the feeder, as set forth;" (3) "imparting the 
feeding motion to the feeder, to present tlie 
material to be sewed to the action of the 
needle, for spacing the stitches, by griping 
the periphery thereof, or any equivalent 
therefor, by a griping lever, substantially as 
described, in contradistinction to the action of 
a pawl or hand catching on to ratchet teeth, 
whereby the extent of feeding motion maybe 
adjusted and varied to any degree, instead of 
being restricted by the size of ratchet teeth, 
and whereby, also, I avoid the wear and lia- 
bility to derangement incident to the use of a 
ratchet motion, as set forth;" (4) "In combina- 
tion with the feeder, attaching the pressor, 
for controlling the material to be sewed, and 
holding it to the surface of the feeder, to a 
slide, or equivalent therefor, substantially as 
described, so that the plane of its under sur- 
face shaU always bear the same relations to 
the plane of the table, in a line at or nearly at 
right angles to the line of the seam, whether 
the material to be sewed be thick or thin, and 
for the purpose set forth." 

One of the defences set up in the answer 
Is, that the improvements claimed in the pat- 
ent had been in public use and on sale, with 
the consent and allowance of Singer, the in- 
ventor, for more than two years prior to his 
application for a patent therefor. It is not 
disputed, that sewing machines constructed 
by Singer, and containing the arrangements 
of mechanism claimed in aU four of the 
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claims in question, -were put on sale by hiin 
in tlie market about tbe 1st of January, 1851, 
and were sold in that year at the rate of 
about twenty per -week. The plaintiffs con- 
tend, that the patent sued on was applied for 
by Singer on the 12th of December, ISoO, and, 
therefore, before any public use or sale of the 
improvements claimed. The defendants con- 
tend that the patent sued on was not applied 
for by Singer until the 14th of March, 1853, 
and, therefore, more than two years after the 
improvements in question were first put on 
sale by Singer. This question is to be deter- 
mined by a reference to the records from the 
patent oflBce, which have been put in evi- 
dence. 

On the 18th of October, 1850, Singer made 
oath to a specification, accompanying a peti- 
tion signed by him, praying for a patent for 
improvements in a sewing machine. The 
petition, oath, specification, and accompany- 
ing drawings were filed in the patent office 
on the 12th of December, 1850. On the 14th 
of December, 1850, the model on the appli- 
cation was filed, and the certificate of the 
payment of the required fee of thirty dol- 
lars was received at the patent office. The 
drawings consisted of five figures, and ai'e 
five of the six figures of drawings forming 
part of the patent sued on, the sixth figure 
having been subsequently added, and exhib- 
iting a side view of the feed-motion. The 
model thus filed is the one on which the pat- 
ent sued on was issufed. The drawings rep- 
resented fully all the improvements patent- 
ed. The specification filed December 12th, 

1850, contained a satisfactory description of 
three of the tow improvements which are 
claimed in the patent of 1856, namely, those 
covered by the first, second and third claims 
of that patent. It did not contain any de- 
scription of the mechanism covered by the 
fourth claim of that patent. It did not claim, 
as the invention of Singer, any of -the im- 
provements which are covered by any of the 
claims in the patent of 1856, except the first 
claim. In respect to that it claimed, as an 
invention, operating the needle by a crank- 
pin working in a cam-groove attached to or 
luaking part of the needle-carrier. That was 
its third claim. Its other four claims, there 
having been in it five claims in all, related to 
matters which are not embraced in the four 
claims of the patent of 1856. Before any 
action was taken by the patent office on the 
application, the applicant erased the second 
claim. The other four were rejected on the 
Gth of March, 1851. On the 24th of July, 

1851, Singer presented to the patent office a 
new specification and oath on the same ap- 
plication, and asked that the case might be 
considered anew. The papers and drawings 
had been returned to the applicant on the 
24th of March, 1851, and it was on this occa- 
sion that the sixth figure was added to the 
drawings, as this specification of July, 1851, 
refers to figure six as being a side view of 
the feed-motion. The other five figures of 



drawings were the same as before, and there 
was no new model and no new fee. This 
specification of July, 1851, contained a de- 
scription of the improvements which are cov- 
ered by the first, second, and third claims of 
the patent of 1856, but did not contain any 
description of the mechanism which is cov- 
ered by the fourth claim of that patent. If 
did not claim any of the improvements which 
are claimed by any of the four claims in the 
patent of 1856. It contained, as originally 
presented, only two claims: (1) The combi- 
nation of a straight needle, earned by a car- 
rier sliding in ways perpendicular to the ma- 
terial, with a shuttle; (2) the application of 
.the driving force to the needle at a point in 
a line with its motion. Such first claim was 
substantially the same as the first claim in 
the specification filed in December, 1850. On 
the 29th of October, 1851, the patent office 
rejected the two claims of the specification 
of July, 1851. The papers having been re- 
turned to the applicant, he erased the sec- 
ond claim, and altered the language of the 
first, leaving its substance the same as be- 
fore. On the 19th of January, 1852, it was 
rejected. On the 21st of January, 1852, the 
specification was returned to the applicant. 
He made some alterations in the description 
and claim, and, on the 22d of January, 1852, 
asked for a reconsideration of the case, urg- 
ing, in an argument, the granting of the 
claim for the combination of the straight 
needle with the shuttle. On the 12th of Feb- 
ruary, 1852, the application was again re- 
jected. The papers were retux-ned to the ap- 
plicant on the 14th of April, 1852. A new 
form of claim was drawn, and, on the 21st 
of April, 1852, presented to the patent office,, 
accompanied by an argument in its favoi*. 
This claim claimed the employment of a 
straight needle working in a permanent 
frame, perpendicular to an unyielding bed, 
through which the needle works, and is guid- 
ed to receive the thread from the shuttle be- 
low. On the 22d of May, 1852, the patent of- 
fice rejected this claim. In its letter of that 
date to the applicant, it said: "This office 
has heretofore carefully examined and re- 
jected four sets of claims, which have been 
successively presented and abandoned by 
you, and now, having found the fifth un- 
patentable, further action on this application 
is positively declined. Mr. Singer can with- 
draw, or appeal." The papers and drawings 
were returaed to the applicant in December, 
1852. On the Gth of Januai-y, 1853, he made 
oath to a new specification. On the 10th of 
January, 1853, the papers and drawings, and 
the new specification, were transmitted to 
the patent office, as a part of the case in 
which the application had been rejected, with 
a request for action on the new specification. 
A letter on the subject was addressed by the 
office to the applicant on the 11th of Feb- 
ruary, 1853, but it is not produced, and its 
contents are not made known. The specifi- 
cation was returned to the applicant on the 
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19tli of Februai-y, 1853. On tlie 14tli of 
Marcli, 1853, there were received at the pat- 
ent office, a petition of Singer for a patent, 
accompanied by a specification, and an oatli 
made January .6tli, 1853, and a certificate of 
the deposit of thirty dollars as a fee. These 
wore accompanied by a letter from the at 
torney for Singer, of the 11th of ilarch, 1853, 
saying: "In the matter of the application of 
Isaac U. Singer, for letters patent for im- 
provement in sewing machines, which has 
been several times rejected under the late 
commissioner of patents, I have the honor to 
submit the enclosed new specification, and to 
request a reconsideration of the case, and, 
in conformity with the practice of the pat- 
ent office in such cases, I enclose a certificate 
of deposit for another fee of thirty dollars." 
The office addressed a letter to the attorney, 
on the 14th of March, 1853, but it is not pro- 
duced. In a reply to it, on the 16th of March, 
1853, the attorney said: "In the matter of 
the renewed application of Isaac M. Singer, 
for patent for improvements in sewing ma- 
chines, I have to acknowledge the receipt 
of your communication of the 14th inst. The 
present application of Mr. S. is identical with 
the former, and I am glad, tlierefore, that 
the same model may be used." The office 
permitted tlie former model to be used. The 
necessarj' drawings were filed on the 1st of 
April, 1853. The only claim which was con- 
tained in the specification so filed on the 14th 
of March, 1853, was rejected on the 14th of 
April, 1854. That claim was a claim to the 
combination of the straight needle with the 
shuttle, and was substantially the same as 
the claim on that subject which had been 
before rejected. On the 22d of August, 1855, 
the specification was returned to the appli- 
cant. On the 23d of September, 1856, the 
applicant made oath to a new specification, 
and requested a re-examination of the case 
upon that. The drawings accompanying this 
specification were the same six figures of 
drawings before referred to. The descriptive 
parts of this specification were the same as 
in that of the patent sued on. It contained 
■six claims, four of them being the four claims 
<;ontained in that patent, and being numbered 
in such specification as claims two, four, 
:five, and six. The claim respecting the com- 
bination of the straight needle with the shut- 
tle was entirely dropped, claims one and 
three relating to other points. On the 24th 
of September, 1856, the patent office acted 
on the application. It rejected claim one for 
want of novelty, and allowed claim three. 
In regard to claim two (which is claim one 
of the patent sued on) it said: "To the sec- 
ond clause of the claim the office at present 
will not object, although substantially the 
same device is found in your patent of the 
12th of August, 1851; but, as it is not claim- 
ed in that patent, and as the present appli- 
cation was dated within two years of the 
patent, the office deems you now entitled to 
a claim to the specific devices the second 
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clause involves," It rejected claims four and 
six (which are respectively claims two and 
four of the patent sued on) on the ground 
that they were claimed in Singer's reissued 
patent of October 3d, 1854. It rejected claim 
five (which is claim three of the patent sued 
on) on the ground that it was claimed in 
Singer's patent of the 13th of April, 1852. 
On the nth of October, 1856, the applicant 
erased the first claim, and his attorney ad- 
dressed to the patent office a letter, saying: 
"I observe that the department appears to 
be under the impression that this applica- 
tion was first filed in Januai-y, 1853. Such 
is not the fact. It was originally filed on the 
14th of December, 1850; rejected [March 6th, 
1851; refiled, on an amended specification, 
January 10th, 1853; again rejected April 
14th, 1854; and again filed, in the present 
form, September 24th, 1856." In this view, a 
reconsideration was asked of the decision as 
to claims four, five, and six. The office, on 
the 16th of October, 1856, on a re-examina- 
tion, rejected claim three for want of novelty. 
In regard to the other claims it said, in a 
letter of that date: "In the examination of 
your application for letters patent for alleged 
improvements in sewing machines, at the 
close of the past month, the original appli- 
cation was overlooked by the examiner, but 
your letter of the 11th instant brings it to 
his notice. * * * The objection made to 
the fourth clause of the claim will no longer 
be insisted upon, but will, in consequence of 
the existence of the device it covers in the 
original model, be allowed; nor, as at pres- 
ent advised, will any objection be urged to 
the fifth and sixth clauses of the claim." 
The applicant then erased the third claim, 
and the patent was issued in its present 

shape. 

On the foregouig facts, it is contended, on 
tbe part of the defendants, tliat the application 
for a patent for the improvements which are 
covered by the claims of the patent sued on 
was not made until the 14th of JIarch, 1853; 
that the application of the 12th of December, 
1850, was abandoned; and that, consequent- 
ly, it is established that the improvements in 
question were on sale, with the consent and 
allowance of Singer, for more than two years 
before he applied for a patent for them. There 
can be no doubt whatever, that the model and 
drawings filed m December, 1850, fully repre- 
sented the four improvements claimed in the 
patent sued on; that the specification then 
filed fully described the improvements claim- 
ed in the first, second and third claims of 
that patent; and that such specification claim- 
ed, in substance, what is covered by the first 
claim of such patent. Such claim to the opei-a- 
tion of the needle by a crank-pin working in a 
cam-groove attached to or making part of the 
needle-carrier, disappeared from the specifica- 
tion hi July, 1851. The only material inven- 
tion which the applicant claimed to patent by 
the specification of July, 1851, was the com- 
1 bination of the straight needle with the shut- 
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tie, there being only one other daim in that 
specification, namely, one respecting the appli- 
■cation of the driving force to the needle. Both 
of these claims were rejected, in October, 1851, 
and the one last named was then erased. The 
other claim, the combination of the straight 
needle with the shuttle, remained as the only 
■claim sought. It was rejected again in Jan- 
uaiy, 1852, rejected again in February, 1852, 
and rejected again iu May, 1852. The appli- 
cant was then advised, by the official letter of 
tlie patent office, to withdraw his application 
or to take an appeal from the decision of the 
office. He did not do either, but ti-ansmitted 
to the. office, in January, 1853, a new specifica- 
tion, with a new oath then taken. What that 
•specification contained does not appear, though 
the fair presumption is, that it was the same 
specification which was agaui filed on the 14th 
of aiarch, 1853, and that, therefore, it elaim- 
-ed nothing more than the combination of the 
straight needle with the shuttle. It does not 
appear that that specification was then passed 
upon by the office. It was returned to the ap- 
plicant in FebiTiai-y, 1853. Up to that time, 
there can be no doubt that the proceedings in 
the case had all of them talcen place under the 
application of December, 1850. Only one fee 
of thirty dollars had been paid. At this stage 
the controversy in the case arises. The pat- 
■ent office received the petition, specification, 
oath, and certificate of the payment of thirty 
dollars fee, which were filed on the 14th of 
March, 1853, and the drawings which were 
filed April 1st, 1853, and the former model, 
which had been originally filed in December, 
1850, as constituting a new application. The 
iipplicant paid a new fee of thirty dollars, in 
addition to the one which he had paid in De- 
-cember, 1850. The records of the patent office 
show that the patent sued on is regarded there 
as having been issued on an application filed 
March 14th, 1833, and that that application is 
there regarded as a new and different appli- 
cation from tiae one filed in December, 1850. 
The specification ffied in March, 1853, present- 
■ed no claim to any feature except' the combina- 
tion of the straight needle with the shuttle, 
and no claim to any one of the four improve- 
ments covei-ed by the patent in suit. The 
claims to the improvements covered by claims 
two, three and four of that patent appear for 
the first time, as claims, in the specification of 
September, 1856; and the claun to operating 
the needle by a crank-pin or roller on a rotat- 
ing shaft acting in a cam-groove, which claim 
appeared in the specification filed in December, 
1S50, but was dropped after July, 1851, was 
revived, for the first time after the latter date, 
an Oiis specification of September, 1856. 

If what has been recited as having taken 
place prior to March, 1833, in respect to Sin- 
ger's application, had never taken place, there 
can be no doubt that it could not have been 
urged as a valid objection to the patent sued 
on, that the inventor did not, until September, 
1856, ask for a patent for any one of the four 
claims covered by that patent; and, even 



though it had been shown that the improve- 
ments covered by those four claims were in 
public use and on sale, with the consent and al- 
lowance of the inventor, as early as March, 
1853, the inventor would have been regarded as 
having applied, in March, 1853, for a patent 
for such improvements, they having been sat- 
isfactorily represented in the drawings and 
model then presented with the specification, 
although not claimed until September, 1856, 
as inventions. This is familiar law, hi regard 
to applications for patents. The specification 
is always open to amendment of its descrip- 
tion and claims, and to the addition of new 
matters of description and new claims, where 
the drawings and model exhibit the matters 
involved in the amendments and additions; 
and this privilege continues until the matter 
of the application is finally disposed of, by the 
granting of a patent, or othei-wise. So, also, 
if a patent had been granted to Singer, on any 
of his specifications prior to that of September, 
1856, with claims not containing any of the 
improvements covered by the claims in the 
patent sued on, he might have obtained a re- 
issue of such patent, on an application for such 
reissue made in September, 1856, with the 
claims found in the patent sued on, and it 
would have been no objection to the validity 
of any dsfim in such reissue, that machines 
containing the improvement covered by it were 
in public use and on sale, with the consent 
and allowance of Singer, for more than two 
years before September, 1856, even though the 
granting of such -claim had never been asked 
for prior to September, 1856. So, also, if the 
patent sued on had been issued prior to March 
14th, 1853, with no one of the four claims 
now found in it, it would have been no objec- 
tion to the validity of any claim found in a re- 
issue of it made after that date, that machines 
containing the improvement covered by such 
claim had been in public use and on sale, with 
the consent and allowance of Singer, for more 
than two years prior to the application for the 
reissue, and that the granting of such claim 
had not been asked for before the maldng of 
such application for reissue. Moreover, if, in 
March, 1853, only the new specification and 
oath then furnished had been presented, and 
there had been no new petition, and no pay- 
ment of a new fee, and there had been no 
technical refiling of the former drawings and 
model, it could not be doubted, that the pat- 
ent issued in November, 1856, would have re- 
lation to the apphcation of December, 1850, 
and that the claims found in it would be con- 
sidered as having been applied for in Decem- 
ber, 1850, even though the granting of no one 
of them had been asked for, in any specifica- 
tion, prior to September, 1856. In analogy to 
these views, I do not think that Singer can be 
regarded as having, by anything he or the pat- 
ent office is shown to have done, abandoned 
his application of December, 1850. The in- 
ventions claimed in his patent of 1856 having 
been shown in his model and drawings filed 
in December, 1850, he is, in view of the set- 
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tied law in regard to applications for patents, 
and in regard to reissues of patents, to be re- 
garded as having applied in December, 1850, 
for a patent for every thing found in such 
model and drawings, for which he could then 
have obtained a valid patent. He could have 
withdrawn his application of December, 1850. 
In such case he would have abandoned it. 
But he did not withdraw it, nor did he ever 
appeal from any decision made by the patent 
office in regard to it. On the contrary, he per- 
sisted in asking for a patent for some one or 
more of the features found in it, until he was 
successful. The only drcumstanee which 
gives any plausibility to the view, that the ap- 
plication of December, 1850, was in such wise 
abandoned that it cannot be regarded as an 
application for the patent issued in 1856, is the 
fact of the payment of the new fee, in March, 
1853. But forfeitures and abandonments are 
not favored. They must be clearly made out. 
Singer clearly had a right, on his application 
of 1850, to obtain the patent which he did ob- 
tain in 1856, for the claims found therein. He 
was endeavoring to obtain, on that application, 
a patent for something. He had failed. In 
connection with his omission and refusal to 
withdi-aw his application, even though advised 
by the patent office to do so in May, 1852, 
after a fifth rejection, the payment of the new 
fee in March, 1853, ought, rather, to be re- 
garded as indicating an intention not to aban- 
don his application of 1850. The specification 
which he sent in in March, 1853, persisted in 
claiming nothing but the combination of the 
straight needle with the shuttle— a claim which 
had been the only claim asked for from July, 
1851, down, and had been, since that date, re- 
jected four times. The letter of his attorney, 
of JIareh 11th, 1853, transmitting the new 
specification, speaks of the application as one 
that had been several tunes rejected, and states 
that the new specification is submitted in the 
matter of such application, and asks for a re- 
consideration of the case. The letter of his 
attorney, of March 16th, 1853, states that the 
two appUcations are identical, and that he is 
glad, therefore, that the same model may be 
used. It is, also, apparent, from the letter of 
his attorney, of October 11th, 1856, that the 
applicant regarded the proceedings which took 
place after March 14th, 1853, as a part of the 
application of December, 1850, although the 
date of January, 1853, instead of March, 1853, 
is erroneously given in that letter. No action 
of the patent office, in regarding the applica- 
tion of 1850 as abandoned, or in regarding the 
patent of 1856 as issued under an application 
made in 1853, and not under the application 
of 1850, can vary or affect or prejudice the 
rights of Smger. So long as he did not aban- 
don, voluntarily, his application of 1850, there 
is no reason, on the facts in this case, why the 
patent of 1856 should not, in respect to the 
question under consideration, be held to have 
been issued on the application of 1850, even 
though, as between himself and the govern- 
ment, what took place in March, 1853, should 



be regarded as constituting a second applica- 
tion. It did not invalidate or destroy the first 
application, or work an abandonment of it by 
Singer. Nothing could do that but the volun- 
taiy act of Singer, or a positive provision of 
the statute. The mere fact of his making the 
second application cannot be regarded as an 
abandonment by him of the first one, so as ,ta 
work a constructive abandonment gf his inven- 
tions to the public. I must, therefore, hold, 
that, in view of the objection that the patent 
sued on is void, for the reason that the im- 
provements covered by its claims were in pub- 
lie use and on sale, with the consent and al- 
lowance of Singer, for more than two years 
prior to his application for a patent for such 
improvements, the patent must be regarded 
as having been issued on the application of 
December, 1850, and that such objection is not 
well taken. 

A defence, insisted on to the second claim 
of the patent, is, that the improvement cov- 
ered by it was previously invented by one 
William Wickersham. That claim is a claim 
to "projecting the operative part of the sur- 
face of the feeding apparatus through the- 
surface of the table, substantially as de- 
scribed, so that such feeding surface may 
act on a portion of the under surface of the- 
material to be sewed, to give the required 
feeding motion to space the stitches, while 
the other portions of the said material slide- 
on the table, which answers the purpose of 
stripping the said material from the feed- 
ing surface, and to cover and protect the' 
mechanism which operates the feeder, as set 
forth," The table referred to is a horizon- 
tal table. The material to be sewed rests 
upon it in a horizontal position. The feed- 
ing apparatus is a vertical wheel, revolving 
on a horizontal axis, below the table. The 
periphery of the wheel projects upward 
through a hole in the table, to a short dis- 
tance above the upper surface of the table,, 
and, in feeding, the wheel, as it revolves, 
acts on a portion of the under surface of the 
material to be sewed, whUe the residue of 
such material slides horizontally on the ta- 
ble. The second claim is limited to this ap- 
paratus, or any substantially the same. The 
feed-wheel of Wickersham rotated horizon- 
tally, on a vertical axis, within the shuttle- 
race of the machine, and was armed with 
small points on its periphery, such periphery 
projecting out of the shuttle-race far enough 
to allow of sufficient engagement of the 
points with the material outside of the shut- 
tle-race, to feed such material. A spring 
pressed the material against the feed-wheel. 
But there was, in Wickersham's apparatus,, 
no horizontal table, which supported the ma- 
terial to be sewed. Such material was held 
in suspension between the pressure-spring- 
and the periphery of the feed-wheel. It is 
sufficient to say, that the use of this ai-range- 
ment of Wickei-sham's would be no infringe- 
ment of Singer's patent, and the defendants 
are free to use it, so far as that patent is-- 
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concerned. They have not established, by 
satisfactoiT evidence, that the apparatus of 
Wicliersham is a full equivalent for that of 
Singer, covered by his second claim, or that 
the use of a horizontal table by Singer does 
not make his apparatus essentially different 
from that of Wickersham. The burden is 
on them to establish this, and they have 
failed to do so. 

What is called the Lafetra machines, set up 
as containing the improvement claimed in 
the second claim of the patent, was, on the 
evidence, an abortive experiment. 

It is set up, as a defence to the third claim 
of the patent, that a griping-paTvl, actuated 
by the hand of the operator, had been be- 
fore used, to gripe the feed-wheel, in an en- 
graver's xoiling machine, for the purpose of 
regulating the distance between the lines, in- 
stead of using a pawl and ratchet. It is a 
sufficient answer to this defence to say, that 
the third claim of the patent, in claiming the 
use o*f a griping lever, "substantially as de- 
scribed,", to impart the feeding motion to the 
feeder, claims such use to impart such mo- 
tion automatically, and as a part of auto- 
matic organized mechanism, and not by 
hand. The motion is described as being im- 
parted by the griping lever automatically, 
and not otherwise. To so impart it automat- 
ically is a patentable invention, notwith- 
standing the prior use of the hand griping- 
pawl, in the engraver's machine. 

It is also set up, as a defence, that some 
or all of the improvements covered by the 
patent sued on were described and repre- 
sented, though not claimed, in a patent 
gi-anted to Singer August 12th, 1S51, and in 
a reissue thereof, gi*anted to him October 3d, 
1854, and in a patent granted to him April 
13th, 1852. It is a sufficient answer to this 
defence to say, that it is disposed of by the 
determination already arrived at, that the 
application made by Singer in December, 
1850, remained in force, as a continuing ap- 
plication, until the granting of the patent in 
1836, and that the patent is to be regarded 
as Jiaving been issued on that application. 
Such determination is as applicable to the 
defence thus raised, as to the defence .of con- 
structive abandonment A patent is never 
invalidated by the fact, that the invention 
claimed in it was described, but not claimed, 
in a patent gi-anted subsequently to the mak- 
ing of the application for the patent second- 
ly issued, but before it was granted. 

The remaining defence set up is, that the 
improvements covered by the patent sued 
on were either invented by one Orson C. 
Phelps, and communicated by him to Singer, 
or were invented by Phelps and Singer joint- 
ly, and not by Singer alone. Without dis- 
cussing at length the evidence taken on this 
question on both sides, it is sufficient to say, 
that it is established, by overwhelming tes- 
timony, that Singer was the sole inventor of 
those improvements, and that Phelps was 
not the inventor of them, either alone or in 
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conjunction with Singer. The testimony of 
Phelps himself is counterbalanced by the 
oath of Singer to his specification, the con- 
duet of Phelps was wholly inconsistent with 
his having been connected. at all, as invent- 
or, with a machine which, from the very 
stai't, and as early as January, 1851, proved 
itself to be a success, and the testimony ad- 
duced on the part of the plaintiffs establish- 
es that the story of Phelps, as to his con- 
nection with the invention, is a pure fabri- 
cation. 

This disposes of all the questions raised in 
the case. The infringement of all the claims 
of the patent is not disputed, and the de- 
fendants' machine manifestly embodies all 
of them. 

There must be the usual decree for an in- 
junction, and an account of profits, with 
costs to the plaintiffs. 
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Case 3Sro. 13,898. 

SINGER V. SLOAN et al. 

[3 Dill. 110; 1 12 N. B. R. 208; 7 Ohi. Leg. 
News, 231; 2 Cent Law J. 218.] 

Circuit Court, E. D. Missouri. March Term, 
1875.2 

Bankruptcy — Amesofd Act — Section 85 — 
"Knowing" — "Having Reasonable Cause." 

1. Section 11 of the amendatory bankrupt act 
of June 22d, 1874 [18 Stat. ISO], amending sec- 
tion 35 of the original act [14 Stat 522], by in- 
serting "knowing," applies to cases brought 
after the time when the amendatory act took 
effect, although the instrument creating the al- 
leged illegal preference was executed before 
June 22, 1874. 

[Disapproved in Tinker v. Van Dyke, Case 
No. 14,058; Barnewall v. Jones, Id. 1,027; 
Warren v. Garber, Id. 17,196.] 

2, The amendment above referred to, made 
by section 11 of the amendatory act, works a 
substantial change in section 35, and within 
the meaning of section 11 of the amendatory 
act "knowing" and "having reasonable cause to 
believe" that a fraud on the act was intended, 
are not legal equivalents. 

[Cited in Crump v. Chapman, Case No. 3,455.] 
[Cited in Lincoln v. Wilbur, 125 Mass. 252.] 

[Appeal from the district court of the 
United States for the Eastern district of 
Missouri.] 

On the 21st day of January, 1874, a peti- 
tion in bankruptcy was filed against Towle 
by some of his creditors, and the following 
3d of February he was adjudged a bank- 
rupt The plaintiff [B. Singer], appellant 
herein, is his assignee. On the 18th day of 
December, 1873, said Towle and wife ex- 
ecuted a deed of trust to secure the defend- 
ant [0. C. Sloan], appellee herein, for al- 
leged antecedent indebtedness. The bill was 
filed December 9, 1874, to have said deed ■ 

1 [Reported Dy Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirming Case No. 12,899.] 
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set aside, as in contravention of the bank- 
rupt act, on tlie ground that Towle, at the 
date of the execution and delivery, was in- 
solvent, and that Sloan had reasonable cause 
to believe, etc. The defendant demurred to 
the bill, on the ground that it should allege, 
in conformity vpith section 11 of the amenda- 
toiy act of June 22, 1874, that the defendant 
knew that a fraud on the act was intended. 
The demurrer was sustained, and the bill 
dismissed. The opinion of the district judge 
is published in [Case No. 12,899]. The com- 
plainant appeals against the decree dismiss- 
ing the bill. 

A. Binswanger, for complainant. 
Oeo. D. Keynolds, for defendant. 

DILLON, Circuit Judge. This bill was 
Hied after the amendatory banlcrupt act of 
June 22, 1874, went into effect. It seeks to 
avoid as fraudulent under the bankrupt act, 
an instrument made by the bankrupt, De- 
cember 18, 1873. The question presented by 
the demurrer to the bill requires a construc- 
tion of section 11 of the amendatory act. 
It is contended by the counsel for the as- 
signee: 1. That section 11 does not apply 
to any transaction which took place before 
.June 22, 1874, but only to transactions sub- 
quent to that time. 2, That, if it does apply 
in cases brought after June 22, 1874, to 
transactions before, the insertion of the 
word "knowing" in section 35 is verbal only, 
and wrought no change in the legal effect 
-of that section; and hence the bill of com- 
plaint was good, although it did not charge 
that the defendant knew a fraud on the act 
was intended, but only charged that he had 
reasonable cause so to believe. 

However it may be as to cases like the 
present, brought under section 35, pending 
at the time the amended act of June 22d 
went into operation, I am very clear in the 
■opinion that the provisions of section 11, 
amending section 35, apply to all cases of 
this character commenced after that time, 
although relating to transactions which oc- 
curred before. I do not wish, however, to 
T)e understood as conceding that section 11 
does not apply to cases pending and unde- 
termined when the amended act went into 
effect. It is unnecessary to examine that 
-question, and I give no opinion upon it. It 
is to be borne in mind that this suit is one 
to enforce a right of action which was whol- 
ly given by statute, and to invalidate a se- 
<;urity which was good on the general prin- 
-eiples of law, and only bad because of an 
•express provision of the statute. 

If the change in section 35 made by the 
new section 11 is remedial, then the general 
rule undoubtedly is as expressed by Mr. 
Justice Miller, in Re King [Case No. 7,781], 
that its provisions do apply to pending cases 
(and a fortiori to future cases), unless there 
is something to show that the legislature in- 
tended to exclude them. And even if an ac- 
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tion resting upon section 35 be considered 
a i-ight, as distinguished from a remedy, 
still the general rule is that rights wholly 
given by a statute are taken away by its 
unconditional repeal, and particularly as to 
cases not commenced when the repealing 
statute took effect. Sedg. St Const. Law, 
129 et seq. There is much in the known 
history of the amendatory act to fortify the 
legal presumption above mentioned as to 
the effect of repealing statutes. The counsel 
for the assignee makes the further point, 
that "having reasonable cause to believe" and 
"knowing" are, in contemplation of law, iden- 
tical, and the averment of the former is legal- 
ly equivalent to the averment of the latter. 
In other words, that congi-ess, by carefully 
requiring the word "knowing" to be three 
times inserted in section 35, and by chang- 
ing section 39 in this respect to conform to 
the change made in section 35, meant nothing 
and accomplished nothing. I cannot agi-ee to 
that view. The intention of congress is to 
be sought, and this is best done by looking 
at the original section 35 and the decisions 
construing it, and then at the amendment 
made by congress. 

The courts had generally, I think I may 
say universally, held that section 35 was 
contravened if the creditor or other person 
had reasonable cause to believe a fraud on 
the act was intended, although he did not 
know it, that the inquiry was not what he 
actually knew, but what he had reasonable 
ground to believe. Many of the cases on 
this point are cited in the opinion of the 
district judge, and I need not refer to them 
at length. 

Now, the main scope of the act of June 
22d is to relieve the severe features and 
rigorous operation of the original act, and 
the amendment of section 35 was one of tlie 
changes of that character. Where reason- 
able cause to believe that a fraud on the 
act was intended was before sufficient, 
knowledge of that fact is now required. A 
change was made, undoubtedly, but how ex- 
tensive that change is, or what is necessai*y 
to prove the requisite knowledge on the 
part of the defendant, are questions not 
arising on the record, and not neeessaiT to 
be determined. Affirmed. 

See In re King [Case No. 7,781], and cases 
cited in note. 

Case 3Sro. 1S,899. 

' SINGER V. SLOAN et al. 

[11 N. B. R. 433; i 2 Cent. Law J. 141.] 

District Court, E. D. Missouri. Feb., 1875.= 

Bankruptcy — Amesdbd Act — Mat.a Fides — 
"Reasonable Cause to Believe," 

1. In cases of compulsory bankruptcy actual 
ly commenced, though not determined, prior to 



1 [Reprinted from 11 N. B. R. 433, by per- 
mission.] 

2 [Aifirmed in Case No. 12,898.] 
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December 1, 1873, the amendments of June 22, 
1874 [18 Stat. 178], do not apply. 
[Cited in Thomas v. Woodbury, Case No. 13,- 
916.3 

2. The broad distinction between "knowl- 
edge" and "reasonable cause to believe" has 
been too well recognized to be ignored, and con- 
gress intended, by the amendments of June 22, 
1874, to affect only such transactions as are 
■evidently mala fide, i. e., those tainted with 
actual knowledge. Although all compulsory 
-cases are, by tha express tei-ms of the act, as 
amended June 22, 1874, if instituted after De- 
cember 1, 1873, subject to its provisions, yet 
they are not so subject as to adjudications had 
thereon prior to the date of the said amendatory 
■net. 

[Cited in Crump v. Chapman, Case No. 3,455.] 

3. In voluntary cases undetermined, as well 
as in compulsory cases, section 9 of the amend- 
atory act governs. 

4. In reducing the time within which convey- 
ances, preferences, etc., are to be invalidated, 
and in giving section 10, of the amended act, 
no force until after the respective two and three 
months had expired, congress designed that 
past transactions, in cases under section 35 of 
the former act [14 Stat. 522], should not be in- 
terfered with so far as time was an element. 

[Cited in Bradbury v. Galloway, Case No. 1,- 
764.] 

5. Section 11 of said amendatory act is also 
amendatory of section 35 of the former act, 
and is designed to change the rule as to rea- 
sonable cause to believe, but cases previously 
brought, or acts previously done, are not af- 
fected hy« this section. 

[Cited in Re aiontgomery. Case No. 9,732; 
Warren v, Garber, Id. 17,196; Barnewall 
V. Jones, Id. 1,027.] 

6. Section 12 of said amendatory act imports 
the element of guilty knowledge into compul- 
■sory cases of bankruptcy, and the whole sec- 
tion is made applicable to all cases commenced 
since December 1, 1873; hence, any construc- 
tion put upon section 11 of the said amendato- 
ry act which leaves section 35 of the former act 
xmamended as to such cases, would render the 
amendatory act inconsistent with itself. 

[This was a proceeding by B. Singer, as- 
signee of Towle, against O. C. Sloan and 
others, to have a certain deed set aside. 
Heard on demurrer to the bill.] 

Binswanger & Jones, for assignee. 
Geo. D.. Reynolds, for defendant Sloan, 

TREAT, District Judge. On the 21st day 
of January, 1874, a petition in bankruptcy 
was filed against Towle by some of his cred- 
itors, and on the following 3d of February 
lie was adjudged a bankrupt. The plaintifC 
is his assignee. On the 18th of December, 

1873, said Towle and wife executed a deed 
of trust to secure the defendant, Sloan, for 
alleged antecedent indebtedness. This bill 
was filed December 9, 1874, to have said deed 
set aside as in contravention of the banki*upt 
act, on the ground that Towle, at the date of 
its execution and delivery, was insolvent, 
iind that Sloan had reasonable cause to be- 
lieve, etc. The defendant demurs to the 
"bill on the theory that the allegations should 
■conform to the amendatory act of -June 22, 

1874, and charge that the defendant knew a 
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fraud on the act was intended. Whether the 
construction put upon the latter act in the 
case of Hamlin v. Pettibone [Case No. 5,- 
995], be correct or not, it evidently does not 
cover this case; although the views of Judge 
Deady, in Brooke v. McCracken [Id. 1,932], 
go far enough, if sustained, to defeat this 
demurrer. In both of those cases it was as- 
serted, or at least very strongly intimated, 
that the insertion of the words "know," etc., 
in sections 35 and 39, does not vary the re- 
quirements or force of the statute as it pre- 
viously stood; for those learned judges inti- 
mate "that a man is to be presumed in law 
to know what he had reasonable cause to 
believe. 

The broad distinction, however, between 
"knowledge" and "reasonable cause to be- 
lieve," if not apparent on a simple repeti- 
tion of the terms, has been too well recog- 
nized by many decisions, even of the United 
States supreme court, to be ignored. See 
Foster T. Hackley [Case No. 4,971]; Graham 
V. Stark [Id. 5,676]; In re Wright [Id. 18,071]; 
In re Arnold |Td. 551]; In re McDonough [Id. 
8,775]; Merchants' Nat. Bank v. Truax [Id. 
9,451]; Forbes v. Howe, 102 Mass. 427; Seam- 
mon T. Cole [Case No. 12,433]; Darby v. 
Lucas [Id. 3,573]; Id., 15 Wall. [82 U. S.] 
410; Buchanan v. Smith, 16 WaU. [83 IJ. S.] 
277; Walbrun v. Babbit, Id. 577; Toof v. 
jNIai-tin, 13 Wall. [80 U. S.] 40. Indeed, the 
marked distinction runs through nearly ev- 
ery case; and generally has been the point 
on which the case turned. Besides, the 
amendment is supposed to effect a needed 
change, and in the light of the then existing 
decisions, the change made is serious and 
important. It will, in cases at law, devolve 
on the jurors the duty to find that knowledge 
existed, and not merely reasonable cause to 
believe a fact to be ascertained by them. 
It cannot be held that a man knows a fact, 
when there exists only suspicious or sur- 
rounding circumstances, which, if thoroughly 
investigated, might discover the tmth. 
Courts have repeatedly held, concerning the 
phrase "reasonable cause to believe," that 
the prefeiTed creditor could not escape by 
willfully shutting his eyes to what would 
have been discovered had he made the in- 
quiry which a prudent man would have done 
—that the mere existence of such suspicious 
circumstances as should have induced in- 
quiry, would, if seen, or called to the atten- 
tion of the creditor, bring him within the 
force of the statute. It is apprehended that 
far more is now required. The rule, as it 
previously stood, was somewhat vague and 
uncertain. Often it occurred that, on precise- 
ly the same testimony, two jurors would 
reach directly opposite conclusions, even 
when the court carefully defined the meaning 
of the phrase. Congress, being aware of 
the stringency of the legal construction giv- 
en, and desiring to remove so stringent and 
somewhat ai'bitrary a rule, amended the law 
in order to afEect only such transactions as 
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are evidently mala fide— that is, sucli as are 
tainted witli actual knowledge. 

The next important question presented by 
the demurrer, is, what class of eases is af- 
fected by the amendments of June 22, 1874? 
In compulsory cases, actually commenced, 
though not determined, prior to December 
3, 1873, Judge Hopkins held— Hamlin v. Petti- 
bone [supra]— that the amendments do not 
apply. The amended section, 39, by its terms, 
covers all compulsory cases from December 
1, 1873, and in that opinion, although the 
point is not decided, perhaps, yet it is strongly 
intimated that a distinction exists between 
two cases brought by assignees of voluntary 
and involuntary bankrupts. The case before 
him required for this decision this important 
point, viz.: whether, in an involuntary case, 
where an adjudication had been had, and 
a suit by the assignee was pending against 
a preferred creditor, prior to December 1, 
1873, the amendment had any application. 
That point he decided in the negative. The 
opinion of Judge Deady, however, is, that 
the amendments of section 35 are entirely 
prospective, so that no ease brought before, 
or act done before, June 22, 1874, is within 
the purview of the latter act, but is to be 
considered as falling within the provisions 
of section 35, as it previously stood. If the 
opinions in those two cases are con-ectly un- 
derstood, such seems to be their scope. It 
is evident that the terms of the act of June 
22, 1874, leave many questions open to judi- 
cial construction. Section 9 embraces both 
compulsory and voluntary cases, and does 
not in terms state when that section shaU 
take effect— whether it shall be retroactive or 
prospective, whether it shall apply to pending 
cases, or, if to pending cases, to what classes. 
At the last term of the United States circuit 
court, Justice Miller held that the first clause 
of said section applied to all pending, as 
well as to all future eases. In re King [Case 
No. 7,781]. Hence, if a compulsory bankrupt 
is to be discharged of his indebtedness, ir- 
respective of the percentage paid, or of the 
assent of any of his creditors, whether the pe- 
tition was filed before or after the said act of 
June 22, it is obvious that glaring frauds 
upon the whole system might be pei-petiuted, 
unless some mode of practice is adopted to 
prevent such mischief. If a debtor, adjudi- 
cated a bankrupt— say in 1868, on the peti- 
tion of a creditor, can now— some six years 
after the meeting of his creditors, called to 
show cause why he should not be discharged, 
at which meeting no one appeared to make 
opposition, receive his discharge on the sim- 
ple ground that, no opposition having been 
made, and said act of June 22 being retro- 
active, he is entitled to his certificate; then, 
despite the most glaring frauds, he can have 
the benefits intended by the act solely for 
the benefit of honest debtors. 

It follows by no means that when a meet- 
ing in a compulsory case was called to show 
cause, prior to June 22, 1874, and no opposi- 



tion was formally interposed to the dis- 
charge, that the bankrupt was entitled to 
the same. It might be that the creditors 
knew full well that his estate had not been 
equal to the percentage then required, and 
that he had not, and could not, obtain the 
assent of the then requisite number of his 
creditors. So knowing, none of his credit- 
ors interposed on the ground of fraud; be- 
cause all creditors knew, that, under the 
law as it then was, the bankrupt could not 
be discharged, whether a fraud on the act 
had been perpetrated or not. If the ninth 
section of the amendatory act is retroactive 
in compulsoiT cases, as Justice Miller holds, 
shall an adjudicated bankrupt in 18G8 re- 
ceive his certificate of discharge now, be- 
cause no creditor entered opposition thereto 
in 18GS, at the meeting then held pursuant 
to the statute as it then existed? As the 
bankrupt could not, in 186S, procure his dis- 
charge without the prescribed percentage or 
assent, even if no fraud was alleged, the 
creditors did not undertake the unnecessary 
labor of appearing and averring fraud. 

The embarrassments thus arising this 
court has often suggested, and, to give full 
force to the act as amended, has, whenever 
an application for discharge has been made 
in a compulsory case adjudicated prior to 
June 22, 1874, and the meeting had been 
held prior thereto, caused another meeting 
of creditors to show cause to be held, and 
notice thereof to be given. A meeting held 
previously, w^here no opposition was inter- 
posed, did not show that no fraud had ex- 
isted, or that the fact thereof would not 
have been presented if the bankrupt had not 
been, on other grounds, as shown by the 
record itself, unable to procure his certifi- 
cate. The amendatory statute, like all oth- 
ers of a similar character, which in some of 
its provisions is retroactive, involves neces- 
sarily many doubtful and complicated ques- 
tions. It has been held, and must in this 
circuit be considered as settled, that al- 
though all compulsory cases are, by the ex- 
press terms of the act, if instituted after De- 
cember 1, 1873, subject to its provisions, yet 
they are not so subject as to adjudications 
had therein prior to the date of the amend- 
atory act. Those decisions extend no fur- 
ther than that previous adjudications are 
valid. As to the many other and incidental 
questions arising, there are no authoritative 
expositions or decisions. 

In the matters now before the court, ques- 
tions are raised as to the retroactive effect 
of the amendatory act— first, as to transac- 
tions after December 1, 1873, and, second, 
as to cases based on such transactions 
brought after the passage of said act. Does 
the amendatory act, in compulsory eases, 
cover all transactions since December 1, 
1873? If so, then, unless the preferred 
creditor had knowledge of the intended 
fraud, the preference obtained cannot be in- 
validated. If said amendatory act does not 
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coyer such transactions, but relates only to 
cases brought after its passage, are all 
fraudulent preferences before December 1, 
1873, and all after that date, and prior to 
the passage of the act, to be governed by 
the rule of "reasonable cause to believe," as 
contradistinguished from actual knowledge? 
If the first clause of section 9 of the 
amendatory act, which relates to compulsory 
bankruptcy, operates on all such cases, no 
matter when brought, whether past or fu- 
ture, why should not the second clause, as 
to voluntary cases, have the same efEect? 
The first clause declares that previous pro- 
visions, as to compulsory eases, shall not 
apiJly; and the second, after laying down a 
new rule as to voluntary cases, repeals in 
cs^jress terms the provisions of tlie act of 
1867. Some United States district courts 
have held that the repealing clause must be 
construed not to affect the prior statutes on 
that subject, amendatory of the act of 1867; 
and consequently the needed percentage of 
fifty per cent, remains as to prior cases; 
while other of those courts hold that as the 
act of 1867 is expressly repealed, the inter- 
mediate amendments thereof fall with it, 
and, therefore, as to all voluntary cases 
prior to June 22, 1874, the bankrupts are 
entitled to their discharge irrespective of 
any percentage of their estates or the assent 
of any of their creditors. The reasons for 
-dissent to those decisions must readily occur 
to every one who carefully analyzes the va- 
rious acts. As the law stood before June 
22, 1874, in both compulsory and voluntary 
cases, the same requisites for a discharge 
obtained. The amendatory act, section 9, 
as interpreted by Justice Miller, applies, so 
far as compulsory cases are concerned, to 
all past as well as all future eases; and 
why not the provisions as to voluntai^ cases 
included in the same section, especially as 
with regard to the latter, in order to make 
the intention of congress more emphatic, an 
express clause of repeal was added? If all 
compulsory eases undetermined are included 
within the terms of that section, so are all 
voluntary eases. The manifest purpose was 
to subject all such cases, compulsory and 
voluntary, to the new statutory rule. If the 

»rule as to one class of cases retroacted, so 
does it as to the other, a fortiori. Hence, in 
voluntary cases undetermined, as well as in 
compulsory cases, section 9 of the amenda- 
tory act must control. The established doe- 
trine here must be, that said section 9 con- 
trols in all pending eases— whether volun- 
tary or involuntary— and no matter when in- 
stituted. 

Section 10 of the act of 1874 provides, ex- 
pressly, when its provisions shall take efEect, 
viz.: in two and three months, respectively, 

Othereaftex*. In reducing the time within 
which conveyances, preferences, etc., were 
to be invalidated, and in giving the amend- 
atory section no force until after the respec- 
tive two and three months had expired, it is 



obvious that congress designed not to inter- 
fere with past transactions -or with cases 
under section 35, which were then pending, 
so far as time was an element. Thus, where 
four months was the prescribed time under 
the unamended section 35, the amendment 
provides that thereafter two months should 
be the rule, but that the amendment should 
not take efifect for two months; thus leaving 
as they were all pending cases, and also all 
acts done under the four months' provision. 
So in a similar manner as to the six months' 
clause. Section 11 of the act of 1874 is also 
amendatory of section 35 of the act of 1867, 
and is designed to change the rule as to 
"reasonable cause to believe," but it does 
not state to what cases the new rule shall 
apply. Governed by ordinary rules of in- 
terpretation, ' no cases previously brought, 
and no act previously done, would be af- 
fected, unless the court construes the provi- 
sions of section 35, in the act of 1867, and 
of section 11, in the act of 1874, as falling 
within the principles applicable to remedies 
alone. This court cannot hold that those 
provisions are merely of the latter charac- 
ter. 

The remedy was changed by section 10, 
whereby the time was altered, and the legal 
character or quality of the act was changed 
by section 11. But section 11, not stating on 
what, or when, it should go into operation, 
would unquestionably be entirely prospective, 
unless the other provisions of the amendatory 
act, taken in pari materia, compel a different 
construction. By that section guilty knowl- 
edge is an essential element. Section 9 acts 
on past transactions and pending cases; sec- 
tion 10 is, by its express terms, not to take 
ef&9ct until the times therein named; and 
section 12 is declared to apply to all past and 
pending cases mentioned in it which arose 
after December 1, 1873— thus retroacting for 
many months. Section 12 enacts, among 
many other changes, that conveyances, pref- 
erences, etc., shall be invalid when the per- 
son receiving the same had reasonable cause 
to believe the debtor was insolvent, "and 
knew that a fraud on this act was intended; 
and such person, if a creditor, shall not, in 
cases of actual fraud on his part, be allowed 
to prove for more than a moiety of his debt; 
and this limitation on the proof of debts shall 
apply to cases of voluntary as well as invol- 
untary bankruptcy." Here are mai-ked chan- 
ges, not in the former section 39 alone, but 
necessarily in section 23 also; for guilty 
knowledge takes the place of "reasonable 
cause to believe," and a creditor, in cases of 
actual fraud, impliedly is permitted to prove 
a moiety of the debt The law, as it was 
previously (section 39), provided that when 
the person, whether a creditor or purchaser, 
■received payment or a conveyance, having 
reasonable cause to believe, etc., the assignee 
might rcover back, and that the creditor 
should not be allowed to prove his debt— that 
is, any part of his debt Now, although a 
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creditor, even in the case of actual fraud, is 
permitted to prove not exceeding a moiety, 
section 23 did not permit a preferred cx*editor, 
even though innocent of actual fraud, to 
prove his debt before he had surrendered all 
advantage sought to be gained. Under that 
provision the courts have generally held that 
the surrender contemplated must be volun- 
tary; and that when the preferred creditor 
resisted the demand of the assignee, and 
)n:ide the sm*render only when forced to do 
st> by litigation and under judgment obtained 
against him, he was not entitled to prove his 
debt, or any portion thereof. The amended 
section 39, by its terms, changes section 23 
in the respects stated above. It, therefore, 
cannot be considered a correct mode of con- 
struction to looli: only to the language of the 
special amendatory section; for though it 
may purport to amend only one of the many 
former sections of the act of 1867, it may by 
its provisions work an important change in 
many other sections. 

The amended section 39 says: "And the 
provisions of this section shall apply to all 
cases of compulsory or involuntary banlirupt- 
cy commenced since the 1st daj'' of December, 
1873, as well as to those commenced hereaft- 
er." Resting there, no voluntarj^ cases would 
be included; but as quoted above, the same 
section provides that the "limitation on proof ; 
of debts shall apply to cases of voluntary as 
well as involuntary bankruptcy." To what 
eases?— those commenced after December 1, 
1873, or to those commenced after the passage 
of the amendment, or to all cases? In every 
suit to recover back, the questions on which 
the right of recovery must rest will necessa- 
rily be adjudicated; and if actual fraud is 
found, then, by the amended section 39, the 
creditor is limited in his proof of debt to a 
moiety of his demand. Hence, if that provi- 
sion as to voluntary cases covei-s all commen- 
ced since December 1, 1873, and guilty knowl- 
edge is an essential element, how is it possi- 
ble to recover under section 35, without 
proof of such guilty knowledge? True, the 
limitation is in terms as to proof of debt; but 
the ascertainment of the fact whereby the j 
limitation operates, must necessarily be in- ! 
volved in the suit to recover back. It may i 
be, that, under section 23, when a voluntary 
surrender is made, the inquiry as to actual 
fraud will arise only on the attempt to prove 
the debt; yet the distinction as to actual and 
eonstractive fraud will have to be observed. 
If guilty knowledge exists, the actual fraud 
must also exist. The former section 35 pre- 
sented cases of constructive fraud, independ- 
ent of any actual knowledge; but if now, in 
passing upon the creditor's rights— at least in 
ail cases since December 1, 1873— it is neces- 
sary to inquire into actual fraud, or guilty 
knowledge, how can it be fairly urged that 



the statute was not intended in that respect 
to apply to all cases arising under section 35„ 
as well as under section 39? 

This extended review of the amendatoi-y act 
has been made in order to reach a right con- 
clusion as to section 11 of the act of 1874. It 
imports into the former section 35 the ele- 
ment of guilty knowledge; and so does sec- 
tion 12 import the same element into com- 
pulsory cases. Section 12 is declared in the- 
partieulars above stated to apply also to vol- 
untaiy cases; and the whole section is made 
applicable, to say the least, to all cases com- 
menced since December 1, 1873. Hence, any- 
construction put upon section 11 whicli leaves- 
section 35 unamended as to cases since De- 
cember 1, 1873, would render the amendatory 
act inconsistent with itself. 

It is not necessary, for the purposes of this 
demurrer, to decide whether cases brought or 
acts done prior to said December, are to be 
controlled by the amendment; to avoid all 
doubt as to the views of the court, it is now 
held that said section 11 of the act of 1874 
controls all cases brought since December 1, 
1873. There are many difficulties in reaching 
a satisfactory interpretation of the different 
amendatory sections; but when they are fully 
considered and analyzed, it seems dear that 
congress intended to modify and mitigate th& 
rigid rules previously adopted. Where it has 
done so, unless some provision to the con- 
trary appears in the specified section, the- 
amendments should be considered as applica- 
ble to all pending eases; otherwise the rul- 
ings in the circuit court at the last term, on 
section 9, could not stand. Certainly the- 
same reasoning which produced those rul- 
ings would exact the construction now given. 

At the first reading of the opinions given in 
the Wisconsin and Oregon disti-icts, their con- 
clusions seemed satisfactorj', except as to the 
force of the amendment concerning guilty 
knowledge; and hence, this court has hereto- 
fore intimated its assent thereto, except as to 
knowledge. The question has now, for the 
first time, been presented for formal deter- 
mination here; and, in passing on it, the well- 
known learning and research of the judges 
who decided those cases demanded a careful 
and painstaking review of the whole subject, 
in the light of the rulings made in this circuit. =. 
Those rulings here have necessarily, whether 
in accord with the views of this court or not, 
had a controlling influence on the decision of 
the case submitted. 

The demurrer is sustained, with leave ta- 
amend. 

[On appeal to the circuit court, the decree of 
this court was affirmed. Case No. 12,898.] 
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Case Wo. 13,900. 

SINGER et al. y. WALMSLEY. 

[1 Fish. Pat. Oas. 558.] i 

Circuit Court, D. Maryland. Feb., 1860. 

Patents — EQUIVAI.ENTS — Espbuimests — Dis- 
CLAiMEit— Reissue— SEWiNa Machines. 

1. Patents are not monopolies, because a mo- 
nopoly is that which segregates that which was 
common before, and gives it to one person or 
class, for use or profit; a patent brings out 
from the realm of mind something that never 
existed befcre, and gives it to the country. 

2. When a party has discovered a result, as 
well as the machinery that produces it, he has 
a right to invoke the doctrine of equivalents m 
reference to infringers. 

3. But where he is only the original inventor 
of a device, he can only recover against an in- 
fringer, if he shows that he has substantially 
copied his invention. In other words, being an 
improver himself, he can not invoke the doc- 
trine of equivalents to help him. 

4. It does not matter how many experiments 
have been tried by diSerent inventors, if they 
failed, if they were never perfected, if they 
were never brought into use, if they rested m 
experiment alone. 

5. If the feeding of the cloth and tightening 
of the stitch, were necessities in automatic 
sewing machines, which have been provided for 
by various devices before the inventions of Sing- 
er, then, if the defendants, in the construction 
of their machines, have provided for said ne- 
cessities by mechanism or combinations of 
mechanism substantially different from the 
mechanism described in the patents of Singer, 
there is no infringement. 

[Cited in Johnson v. aicCabe, 37 Ind. 538.] 

6. If the defendants use only one or two of 
the mechanical devices described by the plain- 
tiff, or two combined with a third which is sub- 
stantially different in form or in the manner 
of its arrangement and connection with the oth- 
ers, then there is no infringement. 

7. If, from the specifications and drawings 
taken as a whole, any person skilled in the art 
could construct the sewing machine therein de- 
scribed, without invention of his own, the pat- 
ent is good, although there may be a mistake 
in describing the action of some part of the 
machinery, which could be easily discovered 
by the mechanic in making the machine. 

8. It is not necessary that the jury should 
find that the defendants have infringed all the 
claims, if there be more than one in a particular 
patent. 

9. If inventions, not new or original with the> 
patentee, are included in the specification by 
mistake, accident, or inadvertence, and without 
willful default or intent to defraud or mislead 
the public, the patent is good and valid for so 
much of the invention or discovery as is truly 
and bona fide the invention of the patentee. 

10. But if no disclaimer be entered in the 
patent office before suit is brought, the plain- 
tiff can not recover costs against the defendant, 
although infringement of the valid claims be 
proved. 

11. But, if, when the patentee applied for a 
reissue of his original patent, he well knew he 
was not the first inventor of the invention men- 
tioned in any of his claims, then his patent is 
void, and no recovery can be had thereon. 

[Cited in Office Specialty JIanuf'g Co. v. 
Globe Co., 65 Fed. 605.] 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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12. If the result of the mechanism, used by 
the defendants, is greatly superior to that de- 
scribed and claimed by the patentee, this fact 
may be considered, by a jury, as tending to 
prove that the mechanism of the defendants is- 
a new invention, substantially different from, 
that described by plaintiff. 

[Cited in Smith v. Woodruff, Case No. 13,- 
128a.] 

13. If the patented improvement had been, 
previously described by another, in a written- 
deposition, in terms sufficient to enable a me- 
chanic skilled in the art to construct the im- 
provement; and such description was known, 
to the patentee when he applied for his patent,, 
said patent is void. 

This was an action on the case tried hy 
Judge Giles and a jury, to recover damages- 
[from William H. Walmsley] for alleged in- 
fringements of certain patents owned by the 
plaintiffs for improvements in sewing ma- 
chines. The declaration contained six counts,, 
and alleged infringement of six different pat- 
ents. It may be added, that the case was on. 
trial for six weeks, or one week for each, 
count and patent. 

The first count was upon letters patent [No.. 
6,099] granted 'to Charles Morey and Joseph. 
B. Johnson February 6, 1849, reissued to 
Isaac M. Singer and Edward Clark, plaintiffs^ 
as assignees, June 27, 1854, and again reis- 
sued to them, in two parts, Januaiy 12, 1858- 
[No. 518]. No evidence was offered by the- 
plaintiffs to sustain this count, and the court 
directed a verdict to be entered thereon tor 
the defendants. 

The second' count was upon letters patent 
[No. 8,294], granted to Isaac M. Singer August 
12, 1851, and reissued to Mm October 3, 1854 
[No. 278]. The claims of the reissued patent 
were as follows: "What I claim is, giving to- 
the shuttle an additional forward movement 
after it has been stopped to close the loop, as 
described, for the purpose of drawing the- 
stitch tight, when such an additional move- 
ment is given at and in combination with the- 
feed motion of the cloth in the reverse direc- 
tion; and the final upward motion of the 
needle, as described, so that the two threads- 
shall be drawn tight at the same time, as de- 
scribed. I also claim controlling the thready 
by what I have termed the friction-pad, be- 
tween the seam and the bobbin, or any equiv- 
alent therefor, substantially as described, and" 
for any or for all of the purposes specified. 
I also claim placing the bobbin from which, 
the needle is supplied with thread, on an ad- 
justable arm attached to the frame, substan- 
tially as described; when this is combined, 
with the cariying of the said thread through 
an eye' or guide, attached to and moving with, 
the needle-carrier, as described, or the equiv- 
alent therefor; whereby any desired length of 
thread can be given for the formation of the 
loop, without varying the range of motion of 
the needle, as desciibed. And I also claim in 
a sewing machine, feeding the cloth, or other 
substance, to determine the space between the 
stitches, by the friction of the surface of the 
periphery of the feed wheel, or any equivalent 
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feeding surface, substantially as specified. In 
combination with a spring pressure pad, wbich 
gripes the cloth, or other substance, against 
such feeding surface, substantially as speci- 
fied, and for the purpose set forth." 

The third count was upon letters patent 
granted to Isaac M. Singer April 13, 1852 [No. 
8,876]. The claims of this patent were as fol- 
lows: "First. The cut-off friction pad, con- 
structed and operating substantially in the 
manner and for the purpose set foith. I also 
■claim the construction and arrangement of 
the feeding apparatus, as above described." 

The fourth count was upon letters patent 
granted to Isaac M. Singer May 30, 1854, No. 
10,975. The claims of this patent are as fol- 
lows: "The method of imparting the feed 
motion to the feed-wheel a, by means of the 
■cord connected at one end with the adjustable 
arm of the rock shaft j, and the other, with 
the reaction spring o, substantially as speci- 
fied, when this is combined with the friction 
brake, operating substantially as specified and 
for the purpose set forth. Also, governing 
and regulating the tension of the needle 
thread by means of the wire g, with its eyes 
or guides, substantially as specified, in com- 
bination with the turning wing h, by which 
the coiling or winding of the thread around 
wire can be increased or decreased at pleas- 
ure, substantially as specified. Also, in the 
sewing of leather, causing the needle thi'ead, 
on its way to the needle, to pass through lin- 
seed oil, or its equivalent; mixed with a 
'dryer, substantially as and for the pm-pose 
specified." 

The fifth count was upon letters patent 
granted to Isaac M. Singer, May 30, 1854, No. 
10,974. The claims of this patent were as 
follows: "The method of forming a seam 
with one thread, by caiTying the thread 
through the cloth or material with the needle, 
and forming the thread into a loop, and at 
the next passage of the needle forming an- 
other loop, which is drawn through the first, 
or previously-formed loop. Also, the employ- 
ment of lateral pressure, whether by a cam, a 
lever, or their equivalents, to act against and 
in combination with the needle, at or near the 
end of its perforating motion, and to insure 
the proper position of the needle, as described. 
Also, in combination with a needle for per- 
forating the substance to be sewed or stitch- 
ed, and carrying the thread through it; a 
looping apparatus to form a loop at each per- 
foration of the needle, and consecutively lib- 
erating the previously-formed loop over the 
one last formed, to effect the concatenation of 
the stitches, as described. Also, the looping 
apparatus, with a recess into which the thread 
is drawn to form a loop, or its equivalent, in 
combination with the lever, or its equivalent, 
for alternately opening the recess to receive 
the thread to form the loop, and closing it to 
shut in the last-formed loop, and discharging 
the previously-formed loop over the one last- 
formed. Also, giving a positive motion to the 
spring-axm guide, through which the thi-ead 



passes from the tension apparatus to the 
needle, by combining therewith the two bri- 
dles, or their equivalents, and needle carrier, 
or some equivalent moving part of the ma- 
chine, substantially as specified; the carrier 
forcing up the said spring-arm guide, to the 
limit governed by the fixed bridle, and the 
movable bridle forcing it down to malte the 
slack as described. Also, the method of feed- 
ing the cloth, or other substance, to the 
needle for the progress of the seam, by means 
of the foot or pad, which holds it on the 
table, substantially as specified; by means of 
which the cloth, or other substance, can be 
tm-ned on the needle as its axis while the 
needle is in it, and the foot or pad is lifted 
up preparatory to the feed motion, as set 
forth." 

The sixth count was upon letters patent 
granted to Isaac M. Singer, November 4, 
1856 [No. 16,030]. The claims of this patent 
were as follows: "I claim operating the 
needle to give it the required reciprocating 
motions, substantially such as described, by 
a crank pin or a roller on a rotating shaft, 
acting in a cam groove, substantially such as 
described, whereby the required motions are 
imparted to the needle with much less extent 
of motion of the crank pin, or roller, in the 
cam groove, and consequently less friction, 
than if the cam groove were on the shaft, and 
the pin, or roller, on the needle carrier, as de- 
scribed." 

W. J. O'Brien and J. H. B. Latrobe, for 
plaintiffs. 

Brown & Brune, A. O. Washburn, and Wil- 
liam Whiting, for defendant 

GILES, District Judge (ehatging jury). 
Probably of all species of property, this prop- 
erty in patent rights should be most careful- 
ly guarded and protected, because it is so 
easily assailed. If a man invades my farm, 
the act is patent and open; if he assails my 
person, it is an open act; if he assails my 
personal or real property, it is an act easily 
capable of proof; but the most difficult 
thing in the world is to prove an invasion of 
property of this character— property protect- 
ed by patents. It is equally entitled to the 
protection of courts and juries with all oth- 
er property of the citizen; it should be most 
carefully protected, from the difficulty of 
proving the invasion. Now, patents are not 
monopolies, as the counsel have all said, be- 
cause a monopoly is that which segregates 
that which was common before, and gives 
it to one person or to a class, fox- use or prof- 
it; a patent is that which brings out from 
the realm of mind something that never ex- 
isted before, and gives it to the country. 
And when we consider the priceless bless- 
ings which have accrued to our land, by the 
intellect and ingenuity of the country in this 
department, we feel almost lost in wonder 
at the vastness of the interests which have 
been created by the ingenuity of the conn- 
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try, and the immense amount now invested, 
in this department of property. 

But, gentlemen, when we come to the ques- 
tion of what is patentai)le and What is not, 
we go to the act of 1836 [5 Stat. 117]. The 
words of that act are: "Any person or per- 
sons having discovered or invented any new 
and Tiseful art, machine, manufacture, or 
composition of matter— not known or used 
by others before his or their discoveiy or 
Invention thereof, and not, at the time of his 
application for a patent, in public use or on 
sale, with his consent or allowance, as the 
inventor or discoverer, and who shall desire 
to obtain an exclusive property therein, may 
make application," etc. It seems, then, that 
whatever may be the extent of the terms of 
the grant under the constitution, the only 
power that congress has exercised is the 
power to give a patent for a "new and useful 
-art, machine, manufacture, or composition 
■of matter." I suppose we have here to do 
with a machine or manufacture, more prop- 
•erly with a machine, in this case. The law 
of England uses, I believe, the sole -word, 
^'manufacture" — "any new manufacture." 
We have, therefore, "machine or manufac- 
ture." I consider them tantamount, how- 
■ever; the English law is probably as broad 
as ours, and intended to be so. Now, my 
learned friend who argued that point very 
ably for the plaintiffs here, contended that, 
while he admitted a principle could not be 
patented, you could yet patent it indirectly 
— ^that is, that the principle was patented in 
the machine in which it was embodied. That 
Is a very rfefined idea, and it requires a great 
deal of thought for us to comprehend it, 
and then to see it really and truly, and rec- 
oncile it with the decisions in this country 
upon this subject, and to see if even the de- 
•cisions in the English courts, to which that 
learned counsel has referred, do cany out 
that idea of his, or whether they do not all go 
back to what I believe to be the tme doc- 
trine—that you can not patent a principle; 
you can not patent a result; you can not pat- 
•ent the function of an instrument; but you 
•can patent a machine or manufacture; and 
when you come to test the question of in- 
Iringement, the question of principle comes 
up in this light— what is the mode of oper- 
ation of the machine you have invented? 
Because if you find in the machine, which is 
alleged to be an infringement, the same 
mode of operation, it is substantially the 
•same; and therefore, if the learned counsel 
uses the word "principle" to signify "mode 
of operation," I can understand him. Now, 
the firet case was the celebrated English 
•case of the Househill Coal & Iron Co, v, 
Neilson, Webst Pat Cas. 685, and in that 
-case, the learned judge says: "I state to you 
the law to be, that you may obtain a patent 
for a mode of carrying a principle into ef- 
fect" That is it. A principle is not pat- 
entable; but If you discover a principle, and 
22FED.CAS. — 14 



discover a mode of operation, you have a 
right to have your patent for the mode of 
carrying the principle into effect; and if any- 
body afterward comes along and takes your 
principle, and takes your mode of operation, 
substantially, although he varies the form, 
he is an infringer. That is what I under- 
stand to be the law. 

The learned counsel referred to another 
case in the same book (pages 130 and 134). 
On page 130, the judge says: "The essence 
of the claim to invention, and undoubtedly 
his claim, is the application of a self-adjust- 
ing leverage to the chair, and if it could be 
shown that any self-adjusting leverage had 
been, before the plaintiffs patent, applied to 
a chair, the patent would be void, because 
the priority of the specification given by him 
would claim every species of the application 
of a self-adjusting leverage to the back and 
seat of a chair (the claim was not for any 
particular form of self-adjusting leverage); 
he would have claimed, not the particular 
way of accomplishing the particular purpose 
by the particular engine, but he would have 
[ claimed too much, because he would have 
{ claimed the application of such self-adjust- 
ing leverage to the back and seat of a chair. 
Now it is for you to say, whether you are 
satisfied that the species of self-adjusting lev- 
erage has ever beei applied to the back and 
seat of a chair before." In other words, the 
court called upon the jury there to say 
whether this principle was new; because, if 
it was, then the party had a right to a patent 
for his self-adjusting leverage, no matter in 
what form, provided it was a self-adjusting 
leverage, performing that function. 

The next case, I believe, was the leading 
case of Neilson v. Harford, on pages 342 and 
371 of the same book. - This is the case in 
which the learned counsel read froiQ Baron 
Alderson's opinion; and on page 371, I un- 
derstand the court to decide that this patent 
was a patent for a machine. The court say: 
"It is very difficult to .distinguish it from the 
specification of a patent for a principle, and 
this at first created in the minds of the court 
much difficulty; but after full consideration, 
we think that the plaintiff does not merely 
claim a principle, but a machine embodying 
a principle, and a very valuable one," We 
think the case must be considered as if, the 
principle being well known, the plaintiff had 
first invented a mode of applying it by a 
mechanical apparatus to furnaces; and his 
invention then consists in this: by interpos- 
ing a receptacle for heated air between the 
blowipg apparatus and the furnace. In this 
receptacle, he directs the air to be heated 
by the application of heat externally to the 
receptacle, and thus he accomplishes the ob- 
ject of applying the blast, which was before 
of cold air, in a heated state to the furnace. 
It was on the ground, then, that the pat- 
ent was for the invention of a mechanism, 
that the court maintained the patent; other- 
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wise they would have declared the patent 
void. If the claim had been for the princi- 
ple that hot air would fuse iron quicker than 
cold air blown into the oven and there heat- 
ed, without any claim for machinery, the 
patent would have been declared void. But 
they admitted it to be valid, because they 
construed it to be a patent for a machine. 
You will find that doctrine all gone over very 
elaborately, in the case of Boulton v. Bull, 
2 H. Bl. 463. You will find there the same j 
doctrine laid down, that you can not patent j 
a principle, but you can patent a machine ; 
which, in its mode of operation, carries out , 
and embodies a principle; and when you \ 
come to test the question of infringement, I 
if the principle is new, and the mode of op- j 
eration by a certain machinei-j- is new, then | 
you have a right to be protected thus far; ■ 
that is, any one who makes a machine which | 
embodies that principle, and operates in the j 
same mode that you do, although the form , 
may be different, is an infringer. j 

The learned counsel referred also to Nor- j 
man on Patents. I read one passage from 
that work in support of the view I take upon j 
the subject. The author, on page 134, says: ; 
"When the principle of operation is public, ', 
a patent for a particular machine is not nec- 
cessarily infringed by the adoption of in- 
struments operating on the same principle, 
but varying in detail from those employed in 
the patented maclnne. In such case, the sim- 
ilarity of effect produced does not necessarily 
show that one instrument is merely an equiv- 
alent for the other." 

I read this to show, that if a party is not 
the original inventor of the principle, as well 
as of the machine, he has no right to invoke 
the doctrine of equivalents, for it does not 
belong to him; but if he is the inventor of 
the principle which he embodies in his ma- 
chine, as well as the first inventor of the 
machine which carries it out, he has a right 
to invoke the doctrine of equivalents. Now, 
what is the view of the American authori- 
ties upon this subject? And in this view of 
the English authorities, I reconcile them with 
the American authorities. The first one is 
the case of Leroy v. Tatham, 14 How. [55 
U. S. 156]. I commence on the bottom of 
page 174: 

"The word 'principle' is used by elementary 
writers on patent subjects, and sometimes in 
adjudications of courts with such a want of 
precision in its application as to mislead. A 
principle in the abstract is a fundamental 
truth; an original cause; a motive; these 
can not be patented, as no one can claim in 
either of them an exclusive right. Nor can 
an exclusive right exist to a new power, 
should one be discovered to exist in addition 
to those already known. That is the doe- 
trine of O'Reilly v. ilorse [lo How. (56 U. S.) 
02]. Through the agency of machinery, a 
new steam power may be said to have been 
generated. But no one can appropriate this 
power exclusively to himself under the pat- 



ent law. The same may be said of electric- 
itj', and of any other power m nature, which 
is alike open to all, and may be applied to 
useful purposes by the use of machinery. 

"In all such cases, the processes used to 
extract, modify, and concentiute natuml 
agencies, constitute the invention. The ele- 
ments of the power exist; the invention is 
not in discovering them, but in applying 
them to useful objects. Whether the ma- 
chineiy used be novel, or consist of a new 
combination of parts known, the right of the 
inventor is secured against all those who 
use the same mechanical power, or one that 
shall be substantially the same. A patent is 
not good for an effect, or the result of a 
certain process, as that would prohibit all 
other persons from making the same thing, 
by any means whatever. This, by creating 
monopolies, would discourage arts and man- 
ufactures against the avowed policy of the 
patent laws. 

"A new property discovered in matter, 
when practically applied in the construction 
of a useful article of commerce or manufac- 
ture, is patentable; but the process througli 
which the new property is developed and ai>- 
plied must be stated with such precision as 
to enable an ordinary mechanic to construct, 
and apply the necessary process. This is re- 
quired by the patent laws of England and 
of the United States." 

Then we go to the case of O'Reilly v. 
Morse, 15 How. [56 U. S.] 62. What was the 
eighth claim of the patentee which the court 
was called upon to construe, and which the 
court declared to be void? It was as fol- 
lows: "I do not propose to limit myself to 
the specific machinery or parts of machineiy 
described in my foregoing specification and 
claims; the essence of my invention being 
the use of the motive power of the electric 
or galvanic current, which I call electro-mag- 
netism, however developed, for marking or 
printing intelligible characters, signs, or let- 
ters, at any distances, being a new applica- 
tion of that power of which I claim to be 
the first inventor or discoverer." Id. 112. 

"It is impossible," says the court, "to mis- 
understand the extent of this claim. He 
claims the exclusive right to every improve- 
ment where the entire power is the electric 
or galvanic current, and the result is the 
marking or printing intelligible characters, 
signs, or letters at a distance." 
"If this claim can be maintained, it mat- 
: ters not by what process or machinery tlie 
i result is accomplished. For aught that ^^'e 
I know now, some future inventor in the 
march of science, may discover a mode of 
writing or printing at a distance, by means 
of the electric or galvanic current, without 
using any part of the process or combination, 
set forth in the plaintiff's specification. His 
invention may be less complicated— less lia- 
ble to get out of order— less expensive in con- 
struction and in its operation; but yet, if it 
is covered by this patent, the inventor couiu 
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not use it, nor the public bave the benefit of 
it witliout the permission of this patentee. 

"Nor is this all; while he shuts the door 
against the inventions of other persons, the 
patentee would be able to avail himself of 
new discoveries, in the propeilies and pow- 
ers of electro-magnetism, which scientific 
men might bring to light. For he says he 
does not confine his claim to the machinery 
or pai'ts of machinery which he specifies, but 
claims for himself a monopoly in its use, 
however developed, for the purpose of print- 
ing at a distance." 

Then the court go on to argue the question, 
coming to the conclusion that the claim can 
not, of course, be allowed; and then refer 
to the ease of Neilson v. Hailord [supra], 
quoting the opinion of Baron Parke, already 
referred to, and to the case of Leroy v. Tat- 
ham [supra], as confirming their opinion. 
The court say in [O'Eeilly v. Morse] 15 How. 
[56 U, S.] 119, at tlie bottom : 

"If the eighth claim of the patentee can be 
maintained, there was no necessity for any 
specification, fmther than to say that he had 
discovered that, by using the motive power of 
electro-magnetism, he could print intelligible 
eharactei-s at any distances. We presume it 
will be admitted on all hands that no patent 
could have issued on such a specification. 
Yet tills daim can derive no aid from the 
specification filed. It is outside of it, and the 
patentee claims beyond it. And if it stands, 
it must stand simply on the ground that the 
broad terms above mentioned, were a suf- 
ficient description, and entitled him to a pat- 
ent in terms equally broad. In our judgment, 
the act of congress can not be so construed. 

"The patent, then, being illegal and void, 
so far as respects the eighth claim, the ques- 
tion arises whether the whole patent is void" 
—and then the case is discussed upon an- 
other point. 

Now, that case has never been overruled, 
but I think that its principles have been again 
and again recognized and confirmed. I can 
find no ease that has been decided by the 
supreme court where they have ever carried 
the docti'lne.of inventions bej^ond the point 
I have indicated. 

The next case referred to is the case of 
Corning v. Burden, 15 How. [5G U. S.] 268. 
In that case, a question was raised in regard 
to the construction of the specification; and 
there the court announce the doctrine, which 
I may as well incidentally notice here, that 
tlie com-ts should liberally coustnie patents, 
and they have always done so. They have 
always adopted the consti-uction most favor- 
able to the patentee, "Ut res magis valeat, 
quam pereat." 

Where there was anything inconsistent ei- 
ther in the specification, or in the claim, and 
yet the patent claimed in substance that 
which was patentable, the courts have always 
decided that that was the meaning of the 
claim. As, for instance, in one ease where a 
party described a machine, and yet claimed 



a function, the court decided there, that the 
patent was good for a machine. But, the 
courts have never gone so far, I thiuk, upon 
that principle of the liberal consti-uction of 
patents, nor could they have done so, as to 
say that a party having claimed that which 
was not patentable, his patent could stand. 
The comt say, in this case of Corning v. Bur- 
den, at the bottom of page 269: 

"The pai*ty can not describe a machine 
which will perform a certain function, and 
then claim the function itself and all other 
machines that may be invented to perform 
the same function." There is another case in 
this same book, the celebrated case of Winans 
V. Denmead, 15 How. [56 XJ. S.] 330, upon 
I which great reliance has been placed by the 
learned counsel for the plaintiff. Noav, it is 
neeessaiy to look at this case of Winans v. 
Denmead, very attentively, to see what was 
decided, or meant to be decided by the su- 
preme court. As I imderstand that case, it 
! does not at all conflict with the principles laid 
down in O'Eeilly v, Morse, Corning v. Bur- 
den [supra], or any of the previous decisions 
in the circuit courts, of which I have exam- 
ined a great many, but which I will not 
take the time to read. They are Blanehai-d 
v. Sprague [Case No. 1,518]; Whittemore v. 
Cutter [Id. 17,601]; Odiorm v. Winkley [Id. 
10,432]; Stone v. Sprague [Id. 13,487]; :Mc- 
Cormick v. Manny [Id. 8,724]. 

I do not imderstand it as overruling the 
doctrine in the case of O'Reilly v. Moi-se, but 
the court are declaring the niles by which you 
are to be guided ©n the question of iufringe- 
meut: aiid they say at the bottom of page 
338: "In this, as in most patent cases, found- 
ed on alleged impi-ovements in machines, in 
order to determine what is the thing patented, 
it is necessaiy to inquire: First. What is the 
structure or device, described by the patentee 
as embodying his invention? Second. What 
mode of operation is introduced or employed 
by the stnicture or device? Third. What re- 
sult is attained by means of this mode of 
opei-ation? Fourth. Does the speeificatiou of 
claim cover the described mode of operation 
by which the result is attained?" 

Now in that patent, Winans claimed tliat 
by making his car of a conical shape, with 
a sliding drop, he made the car sustain itself, 
and got rid of all the heavy trestle-work 
around the square-bodied car and therefore 
by getting rid of probably one-half the weight 
of the ordinaiy square car, supported by a 
square fiunie, he was enabled to carry, with 
the same motive power, twice as large a load. 
Let us see what his claim was. 

"What I claim as my invention, and desire 
to secure by letters patent, is making the 
body of a car for the transportation of coal, 
etc., in the form of a f nistrum of a cone, sub- 
stantially as herein described, whereby the 
force exerted by the weight of the load 
presses equally in all directions, and does not 
tend to change the form thereof, so that 
every part thereof resists its equal proper- 
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tion, and by -n-hicli also the lower part is so 
reduced." 

TVell, tlie supreme coui-t say: "The court 
ruled below, that the claim was limited to the 
particular geometrical form mentioned in the 
specification; and as the defendants had not 
made cars in that particular form, there could 
be no infringement, even if the cars made by 
defendants attained the same result by em- 
ploying what was in fact the same mode of 
operation, as that described by the patentee^ 
We think this ruling was erroneous. * * * 
Merely to change the form of a machine is 
tlie work of a constructor, not of an inventor; 
nor does the plaintiff's patent rest upon such 
a change. To change the form of an existmg 
machine, and by means of such a change to 
introduce and employ other mechanical prin- . 
ciples or natural powers, or as it is termed, 
a new mode of operation, and thus attain a 
new and useful result, is the subject of a 
patent." 

Recollect that the court are dealing here, 
in this opinion, with Winans* invention, 
which, by a new form of machinery, attained 
a new and useful result. They were both 
new: the result was new, and the form in 
which he embodied his machinery was new. 
"Its substance," the court go on to say, "is a 
new mode of operation, by means of which 
a new result is obtained. It is this new mode 
of operation which gives it the character of 
an invention, and entitles the inventor to a 
patent; and this new mode of operation is, in. 
view of the patent law, the thing entitled to 
protection. The patentee may, and should, so 
frame his specification of claim as to cover 
this new mode of operation which he has in- 
rented, and the only question in this case is 
whether he has done so; or whether he has 
restricted his clahn to one particular geomet- 
rical form. There being evidence in the ease 
to show that other forms do in fact embody 
the plaintiff's mode of operation, and, by 
means of it, produce the same new and use- 
ful results, the question is whether the pat- 
entee has limited his claim to one out of the 
several forms which thus embody his inven- 
tion." 

Now, while it is undoubtedly true, that the 
patentee may so restrict his claim as to cover 
less than what he invented, or may limit it 
to one particular form of machine, exclud- 
ing all other forms, though they also embody 
his invention, yet such an interpretation 
should not be put upon his claim, if it can 
fairly be construed otherwise, and this for 
two reasons: "1st. Because the reasonable 
presumption is, that, having a just right to 
cover and protect his whole invention, he in- 
tended to do so. 2d. Because specifications 
are to be construed liberally, in accordance 
with the design of the constitution, and the 
patent laws of the United States, to promote 
the progress of the useful arts, and to allow 
inventors to retain to their own use, not any- 
thing which is matter of common right, but 
what they themselves have created." 
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The court say at the top of page 343, after 
reasoning upon the subject-matter of in- 
fringement: "The answer is, my improve- 
ment did not consist in a change of form, but 
in the new employment of principles or pow- 
ers, in a new mode of operation, embodied 
in a form by means of which a new or better 
result is produced; it was this which con- 
stituted my invention; this you have copied, 
changing only the form; and that answer is 
justly applicable to this patent." 

I understand, therefore, in that case, the 
court to give the opinion, that where a party 
has discovered a result, as well as the ma- 
ehinerj- which produces it, he has a right to 
invoke the doctrine of equivalents in refer- 
ence to infringers. Where he discovered a 
function that is new, for the first time, and 
discovers a machine that is new, too, he has 
a right to invoke the doctrine of equivalents 
to protect himself. And that reconciles that 
case with the case of McCormick v. Talcott, 
20 How. [61 U. S.] 402. McCormick was the 
inventor of a certain divider, which was at- 
tached to a reaping machine. But he was 
not the first, for dividers had been used be- 
fore; and he therefore made nothing but an 
improvement in the divider. Its functions 
had been performed, in some way or other 
(not so well) by devices before invented by 
others; and Many, who came after him, in- 
vents an improvement upon McCormick, 
adopting very much one of the previous in- 
ventions, and was sued by McCormick, who 
undertook to bring to his aid the doctrine of 
equivalents. Now, what did the court sayV 
"If he be the original inventor of the device 
or machine called the divider, he will have 
a right to treat as infringers all who make 
dividers operating on the same principle, and 
performing the same functions by analogous 
! means, or equivalent combinations, even 
I though the infringing machine may be an 
improvement of the original, and patentable 
as such. But if the invention claimed be 
itself but an improvement on a known ma- 
chine, by a mere change of form, or com- 
bination of parts, the patentee can not treat 
another as an infringer who has improved 
the original machme by use of a different 
form or combination performing the same 
functions. The inventor of the first improve- 
ment can not invoke the doctrine of equiva- 
lents to suppress all other improvements 
which are not mere colorable invasions of 
the first." 

There they are carrying out and sustaining 
the idea which they announce in Winans v. 
Denmead [supra], that where the party is 
the first inventor of a divider, he has a right 
to treat all as infringei-s who make dividers 
operating upon the same principle, and per- 
forming the same function, even although he 
may use mechanical equivalents; but where 
he is only the original inventor of a device, 
he can only recover against an infringer, if 
he shows that he has substantially copied his 
invention. In other words, bemg an improi'- 
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er himself, he can not invoke tlie doctrine of 
equivalents to protect Mm. I ^vvill not go 
over tlie cases in the circuit courts. 

These are the views which I hold, gentle- 
men, in reference to the question of the doc- 
trine of equivalents. 

The next question that comes up here is 
the question of the infringement of a com- 
bination of mechanism. I suppose there can 
be no difference between counsel upon that 
subject. In Prouty v. Euggles, 16 Pet. [41 
TJ. S.] 336, the views of the court were vei-y 
clearly announced upon that subject in the 
celebrated center-draft plow case. 

"The patent is for a combination," says the 
chief justice, on page 341, "and the improve- 
ment consists in arranging different portions 
of the plow, and combining them together in 
the manner stated in the specification, for 
the purpose of producing a certain effect. 
None of the parts referred to are new, and 
none are claimed as new; nor is any portion 
of the combination, less than the whole, 
claimed as new, or stated to produce any 
given result. The end in view is proposed to 
be accomplished by the union of all, arranged 
and combined together in the manner de- 
scribed. And this combination, composed of 
all the parts mentioned in the specification, 
and arranged with reference to each other, 
and to other paxts of the plow in the man- 
ner therein described, is stated to be the im- 
provement, and is the thing patented."- (As 
it is here in four. of these patents.) "The use 
of any two of these parts only, or of two 
combhied with a third, which is substantial- 
ly different, in form or in the manner of its 
arrangement and connection with the others, 
is therefore not the thing patented." 

Now there is import and meaning in every 
sentence here. If the three elements ai-e the 
same, but are not connected and an-anged 
the same, it is no infringement; or if there 
are two of the three elements, and the third 
element is new, it is not the same combina- 
tion; it is not the same combination if it is 
substantially different from it in ans of its 
parts, and that case of Prouty v. Buggies 
[supra], you will find sustained in [Stimpson 
V. Baltimore & S. R. Co.] 10 How. [51 tJ. S.] 
329. 

It is the case which has been referred to 
here several times of Stimpson v. Baltimore 
& S. R. Co., in which the court quote from 
Prouty V. Euggles, and sustain the doctrine 
laid down in that case. You will find the 
opinion of the court on this subject on page 
345, in reference to turning the corners of a 
street with a railroad. 

Now another question comes up here in re- 
gard to the fourth and fifth claims in the 
first patent; for, although these claims have 
not been relied upon in the suit as the foun- 
dation of this action, or any part of it, yet, 
as they come before the court upon the pray- 
ers, and affect the validity of the patent, it 
will be necessary to consider them. 
The proposition on the part of the counsel 



for the defendants is, that if these claims 
should be found to be for inventions that 
were not new, and as no disclaimer has been 
filed, they render void the whole patent 
That is the proposition. Now, I do not un- 
derstand the law to be so. A party may take 
out a patent for three or four claims, and, 
as I undei-stand the law, if he acts in per- 
fect good faith, if he believes himself to be 
the inventor, and inadvei'tently, by accident 
or mistake, without any willful intent to 
defraud, he embraces in his claim more than 
he is entitled to, in other words, claims 
things which are not new, it does not render 
his patent void; he is enabled to bring his 
suit under sections 7 and 9 of the statute 
of 1837 [5 Stat. 191], without first making 
any disclaimer. His patent is good for what 
is new and original. 

Section 9 is as follows: "That whenever 
by mistake, accident, or inadvertence, and 
without any willful default, or intent to de- 
fraud or mislead the public, any patentee shall 
have, in his specification, claimed to be the 
original and first inventor or discoverer of 
any material or substantial part of the thing 
patented, of which he was not the first and 
original inventor, and shall hare no legal 
or just right to claim the same, in every such 
case the patent shall be deemed good and 
valid for just .so much of the discovery as 
shall be truly and bona fide his own; pro- 
vided, it shall be a material and substantial 
part of the thing patented, and be definitely 
distinguishable from the other parts so claim- 
ed, without right as aforesaid. But in every 
such case in which a judgment or verdict 
shall be rendered for the plaintiff, -he shall 
not be entitled to recover costs against the 
defendant, unless he shall have entered at 
the patent office, prior to the commencement 
of the suit, a disclaimer of all that part of the 
thing patented which was so claimed without 
light; provided, however, that no person 
bringing any such suit shall be entitled to the 
benefits of the provision contained in this 
section, who shall have unreasonably neglect- 
ed or delayed to enter at the patent office a 
disclaimer as aforesaid." 

"What is unreasonable delay," is a ques- 
tion to be settled by the court,— and not for 
the jury. The court can not, therefore, say, 
that without the party "^knew that this claim 
was false, if he believed (and we take his 
oath as prima facie evidence of that), if he 
believed that he was the sole inventor of 
that which he claimed (because the law never 
makes so harsh, a presumption as that a 
man perjures himself— the presumption is 
that a man respects his oath), the court will 
find that the time, in reference to the ques- 
tion of delay, commences when the knowl- 
edge was brought home to the party that he 
was not the first inventor, or when it is de- 
clared by a court, of competent jurisdiction 
to settle the question, that he was not the 
first inventor; then it is that the time com- 
mences to run, and not until then. [O'Reilly 



SINGER (Case No. 12,900) 



[22 Fed. Cas. page 214] 



V. Morse] 15 How. [56 U. S.] 121; [Seymour 
V. McCormick] 19 How. [60 U. S.] 96; [Sils- 
"by T. Foote] 20 How. [61 U. S.] 388. 

The only other point to which I shall re- 
fer, for I am taking up more time than I 
intended, is the question of prior invention. 
What is the character of a prior invention 
which is to defeat a suhseauent patent? 
This case came before one of the circuit 
courts in the case of Alden v. Dewey [Case 
No. 153]; also in Goodyear v. Day [Id. 5,- 
569], a case, I suppose, that occupied as 
much attention, and was as ably argued as 
any patent case that has ever been tried in 
this or any other country. I will read from 
this last case: 

"The testimony shows that many persons 
had made experiments, that they had used 
sulphur, lead, and heat, before Goodyear' s 
patent, and probably before his discovery. 
But to what pui-pose? Their experiments 
ended in discovering nothing, except, per- 
haps, that they had ruined themselves. The 
great difference between them and Goodyear 
is, that he persisted in his experiments, and 
finally succeeded in perfecting a valuable 
discovery, and they failed. 

"It is usually the case, when any valuable 
discovery is made, or any new machine of 
great utility has been invented, that the at- 
tention of the public has been turned to that 
subject previously; and that many persons 
have been making researches and experi- 
ments. Philosophers and mechanicians may 
have, in some measure, anticipated, in their 
speculations, the possibility or probability of 
such discovei-y or invention; many experi- 
ments may have been unsuccessfully tried, 
coming very near, yet falling short of the de- 
sired result. They have produced nothing 
beneficial. The invention, when perfected, 
may truly be said to be the culminating of 
many experiments, not only by the inventor, 
but by many others, and he may have profit- 
ed indirectly by the unsuccessful experiments 
and failures of others; but it gives them no 
right to claim a share of the honor or the 
profit of the successful inventor. It is when 
speculation has been reduced to practice, 
when experiment has resulted in discovery, 
and when that discovery has been perfected 
by patient and cautious experiments— when 
some new compound, art, manufacture, or 
machine has been thus produced, which is 
useful to the public, that the party mak- 
ing it becomes a public benefactor, and en- 
titled to a patent." 

So I say in reference to this case, it does not 
matter iiow many experiments have been 
tried by different inventors, if they failed, 
if their experiments were never perfected, if 
they were never brought into use— and by 
that, I do not mean general use, but to per- 
form the functions of the plaintiff's ma- 
chine, or any of the perfected machines of 
this day— if they rested in experiment alone, 
they were not of such a character as 
to deprive subsequent Inventors of the bene- 



fit of their inventions, if they brought them 
into use. The man who brings his inven- 
tion before the country, and into actual use, 
is the one to be protected, for he is the one 
who confers a benefit upon the country. 

,Tudge Grier says in the case last referred 
to: "Yet when genius and patient pei-sever- 
ance have at length succeeded, in spite of 
sneers and scoffs, in perfecting some valu- 
able invention or discovery, how seldom is 
it followed by reward! Envy robs him of 
the honor, while speculators, swindlers, and 
pirates rob him of the profits. Every unsuc- 
cessful experimenter, who did, or did not. 
come very near making the discovery, now 
claims it Eveiy one who can invent an im- 
provement, or vaiy its form, claims a right 
to pii-ate the original discoveiy. We need not 
summon ilorse, or Blanchard, or Wood- 
worth, to prove that this is the usual history 
of every grand discovery or invention." 

And another point comes up in connection 
with use. What is meant by use? "Has 
been in use before," "has been known and 
in use before." Such is the language of the 
patent law in reference to machines. 

In Tread well v. Bladen [Case No. 14,154]. 
the objection to the patent was, that Ti-ead- 
well was not the original inventor of the 
machine, but that it was invented by one 
Christian, anterior to the patent of Tread- 
well. In this ease, Judge Washington says: 
"But the point mainly relied upon by the 
plaintiff's counsel is, that no evidence is giv- 
en that Christian's machine was ever used 
within the true meaning of that expression 
in the patent act. It is admitted that an 
experiment was made with it, but this, it 
is urged, was not such a using as the act 
intends. It surely can not be denied that 
the act of making crackers with it amounted 
to a using of it according to the common and 
accepted meaning of that phrase; and I am 
quite at a loss to imagine how this meaning 
can be varied by the particular motive which 
induced the inventor so to employ the ma- 
chine, ol can discover nothing in the patent 
act which will authorize the court to depart 
from the ordinary meaning of this expression, 
and to declare that a machine that is put 
into operation for the sole purpose, if such 
be the case, of ti-ying its pmctieal utility, is 
not within the meaning and intent of the 
sixth section of that act. The plaintiff's 
counsel relied in some measure upon certain 
expressions of the judges in the two cases 
of Boulton V. Bull, 2 H. Bl. 4G3, and Bedford 
V. Hunt [Case No. 1,217]. But so far as any 
satisfactory inference can be drawn from 
those expressions, , in its application to the 
particular point under consideration, it 
strikes me to be unfavorable to the construc- 
tion contended for. They manifestly con- 
ti*ast the confining of the invention to the 
closet of the inventor, and a mere speculative 
invention, with putting it into use, practice, or 
operation, and not the putting of it in prac- 
tice for the purpose of experiment, with any 
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otlier purpose ■whatever. Upon the whole, I 
am of opinion that the experiment of this 
machine made by Christian, in the year 1807, 
amounted to a using of it mthin the true 
meaning of the sixth section of the patent 
act." 

I read also from the case in another con- 
nection, to show that if the plaintiff in this 
-case took the same idea that he found em- 
bodied in a ruling machine, he is not en- 
titled to a patent, because, if the principle 
of griping the material along the surface 
was known and in use, though motion was 
given by the hand, the change to automatic 
machines makes no difference. The same 
learned judge says, on page 582: "That 
Ohristian's machine was invented many 
years prior to Treadwell's, is proved by un- 
contradicted testimony, and is not denied by 
the plaintiffs' counsel. That it possesses all 
the essential parts and principles of Tread- 
well's machine, the cutters, piercers, and 
■clearers, is manifest by comparing the two 
together; besides which, the fact is proved 
by all the witnesses. IJsed with no other 
than hand power, it is proved, and admit- 
ted not to answer the purpose of a labor-sav- 
ing machine." Christian made this machine, 
used it for a short time, and then threw it 
away. 

So too, these sewing machines may be 
used, and be thrown away afterward; but 
if they are perfected so as to accomplish the 
functions claimed for them, they have been 
in use, within the meaning of the patent act. 

One other point, and I shall pass to my 
instructions. The learned counsel for the 
plaintiffs relied upon a case in Story's Re- 
ports, in reference to the oath on the appli- 
cation of the plaintiff here— to this oath of 
originnlity, and the testimony of Mr. O. C 
PheipS. He said that as you had oath 
against oath, the patent stood, and was con- 
clusive in favor of the patentee, and cited 
Alden V. Dewey [Case No. lo3]. All that 
Judge Story decided there, is what I have 
decided here upon the plaintiffs' patents— 
that they are prima facie evidence to go be- 
fore the jury; the jury are to judge what 
weight they will give to them. Judge Story 
instructed the juiy "that the original pat- 
^^ntee had sworn that he was the true and 
first inventor of the impr'ovement for which 
he had taken out letters patent; that this 
oath was required by law, prior to the issue 
-of letters patent," nothing further; and he 
left the question of the oath, and its force, 
to the jury. It was prima facie evidence, 
and the jury were to judge of its effect, in 
connection with other evidence in the case. 

The plaintiff's patent of October 3, 1S5J:, 
claims four inventions. In the first claim, 
as I construe it, I understand the patentee 
to claim the invention of a combination of 
■certain mechanism which he describes, by 
which a slight additional forward movement 
is given to the shuttle, after the needle has 
been drawn out of the cloth, with the feed 



motion of the cloth, in the reverse direction, 
and the final upward movement of the 
needle; by means of which three pulls are 
given simultaneously to tighten the stitch. 
It is not a patent for the result obtained, be- 
cause that is not patentable, but for the 
particular combination of mechanism which 
produces that result. 

The second claim in said patent of October 
3, 1854, is for the invention of a friction-pad 
placed between the seam and the bobbin, 
which makes a slight pressure on the thi-ead, 
so that as the needle descends, to prevent 
the formation of a loop above the cloth, li- 
able to be caught or cut by the needle, while 
at the same time, the pressure is not suffi- 
cient to prevent the needle from drawing 
the thread thi'ough the cloth, to make the 
loop below it, nor is there any tendency 
when the needle rises, to draw out such 
loop. 

In the third claim, which is not relied upon 
by the plaintiffs in this suit, but which 
comes into consideration in reference to the 
validity of the patent, I understand the pat- 
entee to claim the invention of a combina- 
tion of an adjustable arm, on which the bob- 
bin is placed, and which is attached to the 
frame, with an eye or guide, attached to and 
moving with the needle-carrier, through 
which eye the thread passes from the bob- 
bin to the needle, so that by changing the 
angle of the said arm, any desired length of 
thread can be given to the formation of the 
loop; and in the fourth claim, I understand 
the patentee to claim the invention of the 
combination (for feeding the cloth) of the 
friction of the surface of the peripheiy of 
the feed-wheel with spring pressure plate or 
pad, which grips the cloth or substance to 
be sewed, against the feeding surface; the 
surface of the said feed-wheel having a fine 
thread or parallel gi-oove cut thereon, to en- 
able it to perform its office In combination 
with the pressure-plate, instead of being 
armed with pins. 

In the patent of April 13, 1852, the pat- 
entee claims the invention of an improve- 
ment in the friction-pad, whereby the thread 
is saved from the chafing it would otherwise 
be liable to. by substituting for it what he 
terms a cut-off friction-pad, which alter- 
nately seizes and releases the thread at 
proper intervals; so as to cause the pad to 
press upon the thread when required, and 
then to be released while the needle is pass- 
ing through the cloth. 

In his patent of May 30, 1854, the patentee 
claims the invention of a wire with eyes or 
guides, in combination with a turning-wing, 
to regulate the tension of the needle-thread. 

In his fourth patent of the same date as 
the last one, to wit, May 30, 1854, the pat- 
entee claims the invention of the combina- 
tion of the following mechanical devices, 
viz.: First: A spring-arm guide, through 
which the thread passes from the tension 
apparatus to the needle. Second: The nee- 
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die cairier, forcing up tlie spring-arm ^ide 
to the limit fixed for it. Third: A fixed 
bridle, limiting the upward movement of the 
spring-arm guide; and Fourth: A movable 
bridle attached to the needle-carrier, or some 
other part of the machine having an equiva- 
lent motion to act on, to force down the said 
guide, to give the required amount of slack 
thread for the formation of the loop; the 
carrier forcing up the said spring-arm guide 
to the limit governed by the fixed bridle, and 
the movable bridle forcing it down again, to 
make the slack thread, when required; these 
motions being claimed to be independent of 
the thread, or any contingency affecting it. 
In the last patent, dated November 4, 
1850, I undei-stand the patentee to claim, in 
his second claim, the invention of the com- 
bination of a horizontal table, with the 
apparatus for feeding the cloth; the opera- 
tive part of the feed-wheel, projecting 
through the table, and the surface of the 
table surrounding that part of the feeding 
surface which is active for the time being, 
so that such feeding surface may act on a 
portion of the under surface of the material 
to be sewed, to give the required feeding 
motion to space the stitches, while the table 
answers the purpose of stripping the said 
material from the surface of the feed-wheel, 
and to cover and protect the mechanism 
which operates the feeder. 

In the third claim, I understand the pat- 
entee to claim the invention of imparting 
the feeding motion to the feed-wheel for 
spacing the stitches by griping the periphery 
thereof by a griping lever, in contradistinc- 
tion to the action of a pawl or hand catch- 
ing on to ratchet teeth, whereby the extent 
of feeding motion may be adjusted and va- 
ried to any degree, instead of being re- 
stricted by the size of the ratchet teeth. 

And in the fourth claim, I understand him 
to claim the invention of a combination of a 
feeder with a presser, attached to a slide, 
which keeps the plane of its under surface 
always in the same relation to the plane of 
the table, whether the material to be sewed 
be thick or thin, thereby avoiding the in- 
equality of pressure which takes place when 
the presser is on an arm connected with the 
table or with the frame by a fulcrum or 
hinge-joint. 

First. Having briefly stated what I under- 
stand to be the inventions claimed by ilr. 
Singer, in these patents, the first duty of the 
jury will be to inquire if the defendants in 
the construction of their sewing machines, 
have used substantially the same mechan- 
ism or combination of mechanism, to pro- 
duce the same results; or, in other words, 
whether the machines of the defendants are 
substantially the same in principle and mode 
of operation with the plaintiff's sewing ma- 
chines, in these particulars; for, if they shall 
find, that the controlling the thread, that is, 
the keeping it tight until the needle was 
about to enter the cloth, and then releasing 
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is so that a loop might be formed for the 
shuttle to pass through, the feeding of the 
cloth and the tightening of the stitch, were 
necessities in automatic sewing machines, 
which have been px'ovided for by various 
devices before the said inventions of the 
said plaintiff Singer, then if the juiy shall 
find that the said defendants, in the con- 
struction of their machines, have provided 
for said necessities by mechanism or com- 
binations of mechanism, substantially differ- 
ent from the mechanism or combination of 
mechanism described in the patent or pat- 
ents of the said Singer, then there is no in- 
fringement of the said patent or patents. 

Second. Or, if the jury shall find that in 
reference to the plaintiffs' first, third, fourth 
and fiftli patents, which claim the invention 
of combinations of certain mechanism to 
produce certain results, the defendants use 
only one or two of the mechanical devices 
described by the plaintiffs, or two combined 
with a third, which is substantially differ- 
ent In form or in the manner of its arrange- 
ment or connection with the others, there is 
then no infringement of plaintiffs' said pat- 
ents; for the tn'o combinations are not the 
same if they substantially differ from each 
other in any of their parts. 

Third. Or, if the jury shall find that in 
any or all of the patents of the said plain- 
tiffs, the specifications are not in such full, 
clear and exact terms as to enable any one 
skilled in the art of making sewing ma- 
chines to construct and use the sewing ma- 
chine, or device therein described, without 
experiments of his own, then such patent 
or patents, so far as that specification and 
claim is concerned, is or are void, and no re- 
covery can be had thereon. 

In examining the question the jui-y are to 
look at the drawings as well as to the speci- 
fications, for they are a part of the descrip- 
tion of the thing patented; also to the state 
of the art at the time of the invention, and 
the knowledge of previous improvements in 
sewing machines which were then in gen- 
eral use. 

But if, from the specifications and draw- 
ings taken as a whole, any person skilled as 
aforesaid, could construct and use the sew- 
ing machine or device therein described, 
without invention of his own, which would 
attain the result claimed for it in the said 
patent, then the said patent is good, al- 
though there may be a mistake in describing 
the action of some part of the machinery, 
but which mistake could be easily discovered 
by the mechanic when he came to examine 
the same. 

Fourth. Or if the jury shall find that the 
invention or inventions claimed by the said 
plaintiff (Singer) in any or all of said pat- 
ents, as new and original with himself, had 
been known and used in this country before 
their discovery by the said plaintiff, to ac- 
complish the same results, or that before 
such discovery by plaintiff, the same had 
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been patented in Great Britain, tlaen tlie 
said patent or patents is or are void, and no 
recovery can be bad thereon. 

And in examining tliis question, tbe jury, 
in order to ascertain wbat bad been pre- 
viously invented, bave tbe rigbt to look, 
not only to tbe macbines offered in evidence 
by tbe defendants, but to tbe specifications 
in tbe patent office, to drawings and models 
filed to describe and illustrate tbe inven- 
tion claimed in tbe several prior patents, 
and in determining wbetber tbere bas been 
a prior invention sufficient to invalidate any 
one of tbe said patents of tbe plaintiffs, it 
is not enougb that anotber person sbould 
bave conceived tbe idea of effecting wbat tbe 
patentee actually accomplisbed; for the law is, 
tbat wboever first perfects a maebine and 
brings it into useful opei-ation, is entitled to 
the patent and is tbe real inventor, altbougb 
otbers may previously bave bad tbe idei, and 
made some experiments toward putting it in 
practice. 

Fifth. But if tbe jury shall find tbat tbe 
results attained by tbe mecbanism or com- 
binations of mecbanism described in the 
patent or patents of the said plaintiffs were 
new and useful, and tbat tbe said Singer 
was tbe first and original inventor of tbe 
said meebanical devices or combination of 
mecbanism wbich produced tbe same; and 
sball furtber find tbat tbe defendants, in 
tbe construction of tbeir sewing macbines, 
use a mecbanism or combination of mechan- 
ism substantially tbe same as tbat described 
in all or any of tbe said patents of tbe said 
plaintiffs, and to accomplisb tbe same re- 
sults; and tbat tbe mecbanism or combina- 
tion of mecbanism used by defendants varies 
from tbat described in plaintiffs' patents 
only in immaterial respects, or by tbe sub- 
stitution of otber known equivalent mechan- 
ical powers for those mentioned in plain- 
tiffs* specification, then tbe defendants bave 
infringed tbe patent or patents of the said 
plaintiffs, if the jury sball find them to 
bave used tbe same without tbe license or 
consent of tbe said plaintiffs— and that in 
comparing tbe machines of the defendants 
with the inventions of the plaintiff, tbe mere 
change in the form of machinery, or an 
alteration of some one of its unessential 
parts, or in tbe use of Icnown equivalent 
powers, not varying essentially, the ma- 
chine or device, or its mode of operation 
or organization, will not make the defend- 
ant's machine or device a new invention. 

Sixth. And if the jury sball find that any 
or all of the inventions claimed by the said 
plaintiffs in the said patents was or were 
new and original with them; and tbat the 
specifications in tbe said patent or patents 
are in such full, clear, and exact terms as 
to enable any one skilled in such machinery 
to make and use the sewing machine or de- 
vice therein described, without invention of 
his own; and shall furtber find tbat any or 
all of the same bave been substantially 
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used by tbe said defendants in the con- 
struction of their sewing machines, without 
tbe license or consent of tbe said plaintiffs,, 
then the said plaintiffs are entitled to re- 
cover in this action— on the patent or pat- 
ents that tbe jury may find to have been 
infringed. 

And tbat the jury, under this instruction,, 
in examining the question of infringement 
by tbe defendants by tbe construction of 
tbeir sewing machines, will be guided by 
tbe rules wbich I have stated in the fifth in- 
struction. 

And in order to find for tbe plaintiffs, in 
any one of the patents tbat have been of- 
fered in evidence, it is not necessary that 
tbe jury should find that the defendants 
have infringed all the claims, if there be- 
more than one in the particular patent, but 
it is sufficient if any one of such claims 
have been infringed by them. 

Seventh. The patents offered in evidence- 
by tbe plaintiffs, are prima facie evidence 
tbat Isaac M. Singer was tbe first and orig- 
inal inventor of the various improvements; 
described in the specifications attached to- 
and forming part of said patents; and the- 
burden of proving the contrary is upon the- 
defendants; and that in reference to the- 
patent of November 4, 1856, the date of the 
application for such patent must be taken 
to be tbe 18th of October, 1850, the date of 
the original application, because it appeals 
from the record from the patent office, that 
tbe same never was withdrawn, and aban- 
doned by tbe said Singer, by a written no- 
tice to that effect, filed in tbe patent office, 
or in any other way. 

Eighth. If the jury shall find, that the- 
said third and fourth claims made by the- 
patentee. Singer, in his patent of October 3, 
ISoi, were for inventions not new and origi- 
nal with him, yet, if they sball find tbat they 
were included in tbe specification of said 
patent by mistake, accident, or inadvertence, 
and without any willful default or intent to- 
defraud or mislead the public; in this case- 
the said patent is good and valid for so- 
much of the invention or discovery de- 
scribed in tbe specification as the jury shall 
find to be truly and bona fide the invention 
or discovery of the said patentee. 

But as no disclaimer has been entex'ed in 
the patent office before this suit was brought^ 
if the jury shall find for the plaintiffs on 
this instruction, and for tbe reasons therein 
set forth, they can not recover costs against 
the defendants on this count, although the- 
infringement should be proved. 

But if the jury find, that when Singer ap- 
plied for his reissued patent of October 3, 
1854, he well knew that he was not the first 
inventor of tbe invention mentioned in the 
third and fourth claims in said patent, or 
either of them, then the said patent is void, 
and no recovery can be had thereon. 

Ninth. If the jury find that the devices 
used by tbe defendants in tbe construction 
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of their sewing machines, are the same 
which have been patented to William O. 
Hieks, by letters patent, dated November 8, 
1859, and no interference was declared by 
the patent office bet^^•een said Hicks and 
Singer; or that the result of the mechanism 
used by the defendants is greatly superior 
to that described and claimed in the patent 
or patents of the plaintiffs, these facts may 
be considered by the jury as tending to 
prove that the mechanism or device used 
by the defendants is a new invention, sub- 
stantially different from that described in 
the patent or patents of the plaintiffs; to 
be considered, however, in connection with 
all the other evidence upon the subject of 
infringement. 

Tenth. If the jury shall find that the plain- 
tiff, Singer, had surreptitiously or unjustly 
obtained a patent for that which was in fact 
invented or discovered by another, who was 
using reasonable diligence in adapting and 
perfecting the same, such patent is void — 
or if the jury shall find that prior to the 
alleged invention by Singer, of the com- 
bination of the spring-arm guide with the 
two bridles and the needle-carrier, the same i 
combination, or substantially the same, had i 
been invented and described by "Walter * 
Hunt, in a written deposition, in terms ! 
sufficient to enable a mechanic skilled in 
making sewing machines, at that time, to 
<'onstruct the said improvement without in- 
vention of his own; and that such inven- 
tion and description was well known to the 
said Singer when he applied for the said 
patent, the said patent is void, and no re- 
covery can be had thereon. 

The jury found a verdict for the defendant. 
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Case No. 1S,901. 

SINGER V. WILSON. 
Patents — Practice — Oyer. 

Oyer of letters patent referred to in the dec 
laration is not demandable as of right; being 
matter of record, the defendant can obtain them i 
if he desires them. j 

I 

[Cited in Law, Pat. Dig. 590, to the point 
stated above. Nowhere reported; opinion not 
now accessible.] 
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SINGER et al. v. WOOSTER et al. 

[N. Y. Times, Sept. 17, 1837.] 

■Circuit Court, S. D. New York. Sept. 12, 1857. 

Infrixoemext of Patents — Preliminary In.tunc- 
TioN— Sbwisg Machines. 

[A preliminary injunction against alleged in- 
fringement of the Singer patent. No. 10,974, 
for an improvement in sewing machines, de- 



nied upon the ground that, upon the facts 
shown, infringement was doubtful.] 

[This was a bill in equitj' by Singer & Clark 
against G. H. Wooster and others to enjoin 
the infringement of letters patent No. 10,974, 
granted to Isaac M. Singer May 30, 1854.] 

NELSON, Circuit Justice. This is a motion 
for an injunction for an alleged infringement 
of a patent granted to I. M. Singer for a new 
and useful improvement in sewing machines, 
on the 30th May, 1854. Among other im- 
provements, the patentee claims an arrange- 
ment for the employment of lateral pressure, 
by means of a cam or lever, or the equivalent, 
lo act against, and in combination with, the 
needle, at or near the end of its perforating 
motion, to insure the proper position of the 
needle, however flexible, that the looping ap- 
paratus (one hook) may enter properly be- 
tween the needle and its thread. A peculiar 
description of the an-angement is given by 
the patentee, and it is not denied but that it 
is new and useful, and especially so in the 
working of the machine of the patentee. 

The only question raised upon the motion 
on the part of the defendants is as to the 
fact of infringement. The affidavits are con- 
tradictoiy upon this part of the ease, the de- 
fendants' disclaiming the use of the cam, or 
its equivalent, for the purposes specified in 
the complainants' patent. It is admitted that 
in the old machines, the needle, as it passed 
through the cloth, entered a groove for the 
pm*pose of supporting it in a vertical posi- 
tion, so that the hook or crossing apparatus 
would not di-aw it out of line; and it is claim- 
ed that this is the only use of the cam or 
breast-plate in the defendants' machine. The 
groove on the cam of the complainants' ma- 
chine is rounded at the enti'ance, so as to de- 
fiect the needle and place it firmly in a posi- 
tion so as to insure the action of the hook in 
the loop and prevent the failure of the stitch. 
It is this arrangement which the defendants 
deny was used in their machine. They allege 
that it is unimportant to have the needle 
touch the bottom of the groove, and that the 
only tise of it is to prevent its being drawn 
out of line laterally. This is prevented by 
the sides of the groove. Several of the de- 
fendants' machines were produced in court, 
but it is difficult to determine the question on 
mere inspection. It is certain that the cam 
or groove-plate in the defendants' machine is 
so constructed that a slight change would 
give to the machine the benefit of the com- 
plainants' arrangement. Whether it is neces- 
saiy or not to the working of it, I am unable 
at present to say, or whether it is worked 
with the change so as to use this arrangement 
is not clear upon the affidavits. 

We shall, for the present, deny the motion 
for the injunction, but with liberty to the 
complainants to renew it upon further evi- 
dence, if in the manufacture of the machines 
of defendants the arrangement in question is 
found or jsed. Motion for injunction denied. 
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.SINGER ilANUF'G CO. {FLORENCE SEW- 
ING-MACH. CO. T.). See Cases Nos. 4,- 
SS4 and 4,885. 
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Case Wo. 12,90S. 

SINGER MANUF'G CO. v. LARSEN. 

13 Ban. & A. 246; i 8 Biss. 151; 13 Clii. Leg. 
News, 59.] 

Circuit Court, N. D. Illinois. Feb., 1878. 

TiuDE Name— Dbsigxatixg Mechaxism— Intext 
TO Deceive. 

1. If a sewing-maeliine has acquired a name 
Tvhich designates a mechanism or a peculiar 
<?onstruction, parts of which are protected by t 
patents, other persons, after the espiration of \ 
the patents, have the right to construct the ma- • 
chine and call it by that name, because that 
only expresses the kind and quality of the ma- 
chine. 

[Cited in Singer Manuf'g Co, v. June Manuf 'g 
Co., 41 Fed. 212.] 

2. There can be no trade-mark for the name 
■"Singer Sewing-Machine." 

[Cited in 'Brill v. Singer Manuf 'g Co., 41 
, Ohio St. 131.] 

3. Although a person not connected with the 
Singer Manufacturing Company would have the 
right, after the patents have expired, to make 
a Singer sewing-machine and call it by that 
name, still, he would not be permitted to do 
any act, the necessary effect of which would- 
lie to intimate, or make any one believe, that 
the machine which he constructs and sells is 
manufactured by that company. 

[Cited in "Waterman v. Shipman, 130 N. T. 
311, 29 N. B. 111.]' 

[This was a bill in equity by the Singer 
^lanufacturing Company against Nels Lar- 
^en.] 

"William H. King, for complainant. 

"W. B, Scates, for defendant. 

DRUMMOND, Circuit Judge. Under the 
'evidence in this case, I think there can be no 
doubt that the plaintiff cannot claim the e-xclu- 
.sive right to manufacture the "Singer Sewing- 
Machine." All that it can claim is to make 
ii machine of its own peculiar manufacture, 
•with a device in the nature of a trade-mark. 
Otherwise, after a patent has expired which 
has established the nomenclature of a sewing- 
machhie, as the Howe patent, or the Wilson 
jjatent, the patentee might go on and have tha 
-benefit of the patent indefinitely. 

On a machine called the "Singer Sewing- 
Machine;'* there were various patents. These 
. jiatents have all expired, and nothing can, 
•therefore, be claimed under them. Other pei-- 
sons cannot be prevented from manufacturing 
a machine like the Singer sewing-machine, 
■and which may be called, to distinguish it 
from other machines, "Smger's Sewing-Ma- 
<;hine." If a sewing-machine has acquired a 
name which designates a mechanism or a pe- 
•euliar construction, parts of which are protect- 
ed by patents, other pei-sons, after the expira- 
tion of the patents, have the right to constmct 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
jnission.] 



the machine and call it by that name, because 
that only expresses the Mnd and quality of the 
machine. I have read the reports of the case 
of the Singer Manuf'g Co. v. Wilson [Case No. 
12,901], originally decided by the master of the 
rolls in England, and afterward on appeal, in 
the chancery division of the high court of jus- 
tice, and again, on appeal from the latter court 
to the house of lords, and I do not think it is 
necessary to controvert the general rule there 
laid down— that there must be sometliiug to 
indicate that the thing manufactured is not the 
same as that of the complainant, in other words, 
to show it is not manufactured by the plaintiff. 
That is, it is a question of manufacture, not 
of name. A person could not claim a right to 
construct a peculiar, form of barrel as to di- 
mensions and capacity merely, irrespective of 
any marlcs or brands impressed upon it. That 
of itself could not be a lawful trade-mark. 
The same rule would be applicable to the con- 
struction of a wagon or carriage, which, owing 
to some peculiarity, might possess a particular 
name, as that of the manufacturer. A man 
might construct a wagon or carriage precisely 
like it, and he would not be liable if he did 
not claim in some form that it was consti-ucted 
by the manufacturer. The only principle upon 
which an action can be sustained under such 
circumstances, as I understand, is through a 
trade-mark. If there were a valid trade-mark 
called a "Shiger Machine," then there would 
be some force in the plaintiff's claim. Here 
the plaintiff and the defendant have a ti-ade- 
mark somewhat similar, and if there is on the 
machine manufactured by the plaintiff a valid 
ti-ade-mark to indicate that it is of the plain- 
tiff's manufacture, no one else ought to be per- 
mitted to put anything on his machine to show 
that it has been manufactured by the plaintiff; 
that is, to use the same ti-ade-mark. It may 
be the defendant has made his machine to imi- 
tate the plaifltiffi's, and to induce people to be- 
lieve that it is the same. But, as I have said, 
I do not think, under the circumstances of this 
ease, there can be a trade-mark for the name 
"Singer Sewing-Machine." 

An illustration is furnished in the opinion of 
the lord chancellor in the house of lords, in 
the case already refen-ed to. A carnage called 
a "brougham" had been in very general use 
for many years. If that were devised by a 
man of the same name, so that, from its pe- 
culiarity of consti-uction, it w^as generally 
known by that name, it certainly cannot be 
claimed tliat the man who devised it, or his 
assignees, would have a sole right to construct 
a "brougham" for all time to come. If no pat- 
ent existed upon it or any of its parts, any one 
who has the requisite skill could construct just 
such a "brougham" as was originally con- 
structed. There could ta such a case be no 
trade-mark which the law would protect in the 
name "brougham;" and I therefore do not 
think that the opinion of the house of lords 
can be construed to mean what is olaimed by 
the counsel of the plaintiff in this case. So 
I that, while I hold that the defendant is not 
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prevented from consti-ucting a "Singer Sew- 
ing-ilacliine," still, lie cannot be pennitted to 
do any act, tlie necessary effect of -wbicli will 
be to intimate, or to make any one "believe, 
that the machine which he constructs and sells 
is manufactured by the plaintiff. Neither has 
he the right to use any device which may be 
properly considered a ti-ade-mark, so as to in- 
duce the public to believe that his machine has 
been manufactured by the plaintiff, and, there- 
fore. I shall modifj'' the injunction in this case 
by simply requiring the defendant to refrain 
from selling any Singer sewing-machines man- 
ufactured by any person or company other than 
the plaintiff, without indicating in some dis- 
tinct manner that the said machines were not 
manufactured by the Singer Manufacturing 
Companj'-. 



Case No. 12,903. 

SINGER MANUF'G CO. t. MASON. 



[5 Dill. 488.] 1 
Circuit Court, D. Kansas. 



1879. 



Attaoumest — BosD — Resident Sureties — Re- 
vised Statutes, Section 915— Amejtd- 
ment — Ne-w Bond. 

A plaintiff in an attachment suit in the fed- 
eral court must furnish security in the same 
manner as to amount and the qualification and 
residence of the sureties that the laws of the 
state require to be furnished if he were proceed- 
ing in the courts of the state. Rev. St. § 915. 

Motion by defendant [Washington Mason] 
to discharge the property attached. 

Ruggles, Hentig & Sperry, for the motion. 
Johnson &, Davis, opposed. 

DILLON, Circuit Judge. The statute of 
Kansas provides that no order for the attach- 
ment of property shall be issued by the clerk 
until an undertaking is filed, with one or 
more sufficient sureties (Code, § 192), and 
such "surety must be a resident of the state 
of Kansas" (Id. § 724). An order of attach- 
ment was issued by the clerk of this court 
on an undertaking signed by a single surety, 
who was and is a resident of the state of 
Jlissouri. For this reason the defendant 
moves to dischai-ge the attachment. 

The Revised Statutes of the United States 
provide that the plaintiff "shall be entitled 
to similar remedies, by attachment or other 
process, against the property of the defend- 
ant provided by the laws of the states; 
* * provided, _ that similar preliminary af- 
fidavits or proofs, and similar security, as 
required by such state laws, shall be first 
furnished by the party seeking such attach- 
ment" Rev. St. § 915. 

It is our judgment that the plaintiff seek- 
ing an attachment in this court against the 
property of the defendant is required by this 
section to furnish secur^ity in the same man- 
ner as to amount and the qualification and 



1 [Reported by Hon. John F. Dillon, Circuit 
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residence of the sureties that he would have 
to furnish if he were proceeding in the state 
court This result is not inconsistent with the 
point ruled in the case referred to in Wool- 
worth's Reports, decided by Justice Miller.2 

The motion to discharge the property at- 
tached will be sustained, unless the plain- 
tiff will substitute a sufiieient undertaking, 
with resident sureties, within a reasonable 
time— say fifteen days. There is no statute 
in Kansas which prohibits such an order, and 
the statute of amendments, federal and state, 
is sufficiently liberal to wan-ant the making 
of such an order. 

Ordered accordingly. 



Case Wo. 12,904. 

SINGER SEWING-MACH. CO. v. UNION 

BUTTON-HOLE & EMBROIDERY 

CO. et al. 

[Holmes, 253; i 4 O. G. 533; 6 Fish. Pat. Gas. 
480.] 

Circuit Court, D. Massachusetts. Sept., 1873. 

Injunction — To Restrain Dissolution of Cor- 
poration — Contract. 

1. An injunction may be granted to restrain 
acts in violation of a lawful contract, although 
the nature of the contract is such that specific 
performance cannot be enforced. 

[Cited, contra, in Bickford v. Davis, 11 Fed. 
o.lO. Cited in God.dard v. Wilde. 17 Fed. 
846; Chicago & A. Ry. Co. v. New York, 
L. E. & W. R- Co., 24 Fed. 522; Gaily v. 
Colt's Patent Fire Arms Manuf'g Co., 30 
Fed. 122; Brush-Swan Electric L. Co. of 
New England v. Brush Electric Co., 41 Fed. 
169.] 

[Cited in Steinau v. Gas Co., 48 Ohio St. 333, 
27 N. E. 545.] 

2. A court of equity may restrain by injunc- 
tion, acts in violation of an existing lawful 
contract, although it is terminable at the op- 
tion of one of the parties only; unless the con- 
tract is of such a nature that the reservation 
of the right so to terminate makes the whole 
contract inequitable. 

3- A corporation, the owner of certain pat- 
ents, granted an exclusive license to the com- 
plainant to sell machines containing the pat- 
ented inventions, and agreed to furnish the 
machines at a certain price. After furnishinff 
many machines, the corporation, without fault 
of complainant, refused to deliver more; as- 
'signed the patent to one having knowledge of 
the contract, in trust for another association; 
and took measures for its own dissolution. On 
bill in equity by the licensee, a preliminary in- 
junction was granted restraining the corpora- 
tion from dissolving its organization, and the 
assignee in trust of the patents from transfer- 
ring them. 

[Cited in Goddard v. Wilde, 17 Fed. 846.] 
[Cited in Wm. Rogers Manuf 'g Co. v. Rogers, 
58 Conn. 364, 20 Atl. 468.] 

The bill alleged that the defendant com- 
pany was, in 1866, the owner of certain pat- 
ented inventions embodied in a machine for 
making button-holes, and owned a factory, 



1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 

2 [See Souter v. La Crosse R. Co., Case No. 
13,180.] 
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&c., for making the macWnes; and tliat, te- 
ing desirous to bring the same into notice and 
to secure a market, they made a contract with 
the complainant, then a corporation of estab- 
lished reputation and large business in this 
countiy and in foreign countries, by which 
the complainant was to be the sole and exclu- 
sive agent for the sale of these machines, ex- 
cepting in France and the city of Boston, and 
was to supply the market and to use certain 
means and facilities at its command for this 
purpose; and the defendant company was to 
furnish the complainant with machines, as 
called for, up to the full capacity of the fac- 
tory, at a certain agreed price to be paid 
monthly in cash. It further charged that the 
complainant had bought and paid for one 
thousand machines, and had succeeded, with 
much labor and expense, exceeding the profit 
obtained, in selling these machines; and that 
a market had been made mainly, if not wholly, 
by its exertions; that the defendant company 
now neglected and refused to deliver any 
more machhies, though requested; and were 
taking measures to dissolve their association 
for the purpose of avoiding their contract with 
the complainant, and in pursuance of that in- 
tent had conveyed the patents to the defend- 
ant Wood, as trustee for a voluntary and un- 
incorporated body of personis unknown, called 
the Button-Hole Sewing-Machine Company; 
that said Wood had been the treasurer of the 
-defendant company, and was fully informed 
of the complainant's rights. The prayer of 
the bill was for a decree for specific perform- 
ance; and an injunction against the transfer 
of the patents by Wood, and against the dis- 
solution of the defendant company, and the 
manufactm*e and sale of the machines ex- 
cepting in conformity with the conti-act. 

The agreement between the complainant 
and defendant companies contained this 
clause: "That the agency aforesaid shall con- 
tinue so long as the patent or patents for said 
machine have been or may be gi*anted or at- 
tended, provided that the Suiger Manufactur- 
ing Company shall fairly and reasonably con- 
•duct such agency, and shall continue to supply 
the market with machines as aforesaid, and 
shall not engage in selling any other button- 
liole machines than those manufactm:ed by the 
Union Button-Hole and Embroidery Machine 
Company; but in case the Singer Manufac- 
turing Company shall fail to carry out their 
agreements as herein expressed, the/forfeiture 
of such agency shall be considered the only 
penalty for such failure." 

E, Merwin, for complainant. 

H. G. Parker and E. S. Mansfield, for do- 
lendants. 

The contract is not one that the court can 
•enforce from the nature of the business. Gar- 
rett V. Banstead & E, D. By. Co., 11 Jur. (N. 
S.) 591; Munro v. Wivenhoe & B, R. Co., 13 
Wkly. Rep. 8S0.. It will not be enforced, be- 
<muse it is without mutuality. Geiger t. 



Green, 4 Gill, 472; Duvall v. Myers, 2 Md. Ch. 
401; Bronson v. Cahill [Case No. 1,926]; 
Benedict v. Lynch, 1 Johns. Gh. 373; Rogers 
V. Saimders, 16 Sle. 92; Woodward v. Harris, 
2 Barb. 439; Phillips v. Berger, S Bai-b. 527; 
Marble Co. v. Ripley, 10 Wall. [77 U. S.] 339. 

LOWELIj, District Judge. There is no dis- 
pute that the two companies, complainant and 
defendant, made the contract, A, annexed to 
the bill, by which the former is to have the 
exclusive right of selling the patented ma- 
chines, excepting in two excepted localities; 
that the defendant Wood had full knowledge 
of the contract, and that the defendants are 
about to carry out a course of action which 
will have a strong tendency, to say the leiist, 
to defeat the contract In such a state of 
things a court of equity readily grants an in- 
junction until the merits of the case can be in- 
quired into, because, if it refuses to inter- 
fere at first, rights may be acquired and inno- 
cent third pei-sons may become interested in 
the property in a way that will embarrass the 
final action of the court, and pei'haps work 
injustice to those innocent persons. It is the 
direct opposite of a ease in which the court 
is asked to interfere with existing rights upon 
the strength of some supposed paramount 
title, and to break up an established order of 
things. Here the defendants are breaking the 
established order, and are the actors in fact, 
and the court is asked to -keep things as they 
are and were agreed to be, imtil the full evi- 
dence is taken. "It is ceitain," said a learned 
lord chancellor, speaking of a case of this 
kind, "that the comt will in many cases in- 
terfere and preserve property in statu quo dur- 
ing the pendency of a suit in- which the 
rights to it are to be decided, and that with- 
out expressing, and often without having the 
means to form, any opinion as to such rights." 
He then cites several authorities, and contin- 
ues: "It is time that the court will not so in- 
terfere if it thinks there is no real question 
between the parties; but, seeing there is a 
substantial question to be decided, it will 
preserve the property until the question can 
be disposed of. In order to support an in- 
junction for such a purpose, it is not neces- 
sary for the court to decide upon the merits 
in favor of the plaintiff." Great Western Ry. 
Co. V. Birmingham & O. J. Ry. Co., 2 Phil. 
Ch. 602. The decision of this motion, then, 
depends upon whether the complainant has 
made such a reasonable prima facie case for 
the relief, or some substantial part of the 
relief, which it seeks, that it is fairly entitled 
to maintain the status quo. Upon the matters 
of fact I find that they have such a case. 

The two points of law are not without dif- 
ficulty. The relief asked is specific perform- 
ance and injunction. It is argued with great 
ability by the defendants, that the complain- 
ant is not entitied to specific performance, 
and that, therefore, it cannot have an injunc- 
tion which is merely auxiliary. Granting the 
premises, I am not prepared to concede the 
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conclusion. If the court cannot order a con- 
ti-aet for the making of button-hole machines 
to be specifically performed by reason of the 
impossibility of superintending the details of 
such a business, it does not follow that the 
bill may not be retained as an injunction bill. 
It was formerly thought that an injunction 
"would not be granted to restrain the breach 
of any con'traetj unless the contract were of 
such a character that the court could fully 
enforce the performance of it on both sides. 
Upon this ground there were many decisions 
refusing to interfere with contracts for pei-- 
sonal services, however flagi-ant might be the 
breach of them. Kemble v. Kean, 6 Sim. 
333; Kimberley v. Jennings, Id. 340; Bald- 
win V. Society for Diffusion of Knowledge, 
9 Sim. 303, in which tlie courts refused to 
restrain aetoi-s and authors from violating 
their engagements, because thej'- could not 
oblige them specifically to keep tliem. But 
all these cases were overruled by one of the 
ablest chancellors who has adorned the wool- 
sack, in Lumley r. Wagner, 1 De Gex, il. 
& G. 616. In that case a singer had agreed 
to sing at the plaintiff's theatre for three 
months, and not to sing at any other, and 
the court enjoined her from performing at a 
rival establishment, though it was clear and 
was admitted that the court could not oblige 
her to sing for the plaintiff. This case was 
fully in accord with Morris v. Colman, 18 
Ves. 437, which had been disregarded or ex- 
plained away in mauj- of the intervening 
cases. It is now firmly established that the 
court will often interfere by injunction when 
it cannot decree performance. Thus it is 
said that the writ may issue to restrain the 
use of a ship contrai-y to an agreement for 
charter, though the agreement was not per- 
sonally binding on tlie defendant, who was a 
mortgagee. De ilattos v. Gibson, 4 De Gex 
& J. 276; that a tenant may be restrained 
from doing any thing which will prevent the 
demised premises being used as an inn, 
though he cannot be forced to keep the inn 
as lie had covenanted to do. Hooper v. Brod- 
rick, 11 Sim. 47; that where two railway 
companies had made an agreement for the 
use by each of the road of the other, the 
court might enjoin the obstruction of such 
use by one of the parties, though it could 
not enforce full performance of the Avhole 
agreement. Great Northern Ry. Co. v. ilan- 
chester, S. & L. Ry. Co., 5 De Gex & S. 138. 
The ease of Lumley v. "SYagner, 1 De Gex, 
il. & G. 604, has been followed in numerous 
cases conceraing actors, authoi-s, and pub- 
lishers. Webster v. Dillon, 5 Wkly, Rep. 
807; Stiff v. Cassell, 2 Jur. (N. S.) 348. The 
case of Fechter v. Montgomery, 33 Beav. 22, 
sometimes cited as opposed to these deci- 
sions, is not so at all; the decision there was, 
tliat the actor had the right to renounce his 
engagement because the manager had not 
fulfilled his part of the contract. See, also, 
Slee V. Bradford, 4 Giff. 2G2; Rolfe v. Rolfe, 
15 Sim. 88. Dietrichsen v. Cabburn, 2 Phil. 



Gh. 52, has much resemblance to the case at 
bar. The defendant owned a patent medi- 
cine, and appointed the plaintiff his whole- 
sale agent for the sale of it, and agreed to 
supply him with all the medicine he should 
order at fortj^ per cent discount from tlie 
current retail price, and covenanted not to- 
sell to any one else at a greater discount tlian 
twenty-five per cent above that current price. 
On demurrer, the lord chancellor, overruling 
the vice-chancellor, sustained the bill whicii 
sought to enjoin the defendant from selling 
to any one else at less than the agreed dis- 
count, and for au account. It is plain, I 
think, that the decision would have been the 
same if the defendant had agreed not to sell 
to any one else on any terms. This case vir- 
tually oveiTUled Hills v. Croll, Id. 60, decided 
a year earlier. See the able note of the re- 
porter at the end of the last-mentioned case. 
These are but a few of the decisions, though 
I they are among the most important of them. 
; This is certainly a subject upon which it is 
almost impossible to reconcile the decisions,. 
: and of such inherent difficulty, that I know 
i of no other in which the appellate courts 
i have so often reversed the decisions below. 
I I have examined a great many of the cases, 
■ and some apparent coutiudictions may be uu- 
j derstood bj- recollecting that the gi-anting or 
j refusing an injunction is scarcely ever a 
matter of strict right, and that any attempt 
I to lay down precise and invariable rules on 
the subject must necessarily fail. There are 
many cases in which injunctions have been 
refused in behalf of the employed, when, up- 
on the precedent of Lumley v. Wagner, and 
that class of cases, they would have been 
granted to the employ el's. This seems lui- 
equal. The explanation, such as it is, ap- 
pears to be, partly, that courts of equity arc> 
unwilling to force upon any one an agent or 
servant who is pereonally disagreeable, if 
the relation between the parties is at all a 
personal or confidential one; and partly, that, 
on the part of the agent or servant, the reme- 
dy at law is usually adequate, both from tho 
nature of the contx-act and the standing of 
the parties. See Mair v. Himalaya Tea Co., 
li. R, 1 Eq. 411; Johnson v. Shrewsbury & 
B. Ry. Co., 3 De Gex, M. & G. 914. Tliere 
are other cases which. I can reconcile with 
those I have above cited, only on this ground, 
that where the subject-matter or business is 
of public importance, such as the manage- 
ment of a railway, the courts will not risk 
a total stoppage of the business by injunc- 
tion when they cannot go forward and reg- 
ulate the whole matter by a decree for spe- 
cific performance. Peto v. Brighton, U. & T. 
W. Ry. Co., 11 Wkly. Rep. 874; .Johnson v. 
ShrewsbuiT & B. Ry. Co., 3 De Gex, M. & 
G. 914. 

I think the fair result of the later cases 
may be thus expressed: If the case is one 
in which the negative remedy of injunction 
will do substantial justice between the par- 
ties, by obliging the defendant either to car- 
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ry out Ms contract or lose all benefit of tlie 
breach, and tlie remedy at law is inadequate, 
and tliere is no reason of policy against it, 
the court will interfere to resti-ain conduct 
which is contrary to the contract, although 
it may be unable to enforce a specific per- 
formance of it It seems to me that this 
case comes easily within this rule. The court 
cannot, perhaps, superintend the perform- 
ance of a conti-act to manufacture machines, 
but it can restrain the defendants from sell- 
ing in violation of their agreement. 

The case may also be looked at in another 
view, which was presented in the complain- 
ant's argument. This is not only an agree- 
ment between the parties, that certain things 
shall be done by them, but it is also the gi-ant 
of an exclusive license (excepting for France 
and Boston) to the complainant to sell the 
patented machines. And it has never yet 
been doubted that the court could restrain 
all persons, whether they were acting with 
or without notice, and whether bound by con- 
tract or not, from trespassing on such a title. 

But it is said to be fatal to the complain- 
ant's case that the contract is not a mutual 
one. This want of mutuality is found in the 
article which limits the penalty for a for- 
feiture on the complainant's part to a mere 
loss of the agency. This is said to be equiv- 
alent to an agreement that the complainant 
may renounce at any time; and so it is ar- 
gued tliat only one party is bound to this 
agreement. It is no doubt true, in general, 
that where only one side is bound to an 
agreement which remains wholly executory, 
a court of equity will not usually interfere 
to enforce the agreement against the party 
who is bound. The simplest case of this kind 
is where an infant is one party to a contract 
for the sale of land. The reason given, is, 
that the party who is not bound would en- 
force the conti-act if for his advantage, and 
repudiate it if the contrary, Lawrenson v. 
Butler, 1 Sehoales & L. 13. The doctrine is 
often invoked in that class of cases. But 
there are innumerable cases where the party 
seeking performance is no longer bound to 
any thing, having paid the consideration in 
the outset, or performed his part, or where 
the plaintiff does not rest on a contract whol- 
ly executory, to which this doctrine does not 
apply. I have some doubt of its application 
to this case. Supposing the stipulation to 
mean, what the defendants contend it does, 
that the complainant may renounce at any 
time, which may be doubted, still, if the de- 
fendants, for valuable considei*ations, have 
given the complainant an exclusive license 
until it forfeits it, I do not see why a court 
of equity should not protect that license by 
its injunction, as usual, so long as it is not 
forfeited. A very strong case was cited from 
[Marble Co. v. Eipley] 10 "Wall. [77 U. S. 
339], in which the supreme court refused to 
decree the specific performance of a contract 
for quarrying marble, &c., on the ground, 
among 'sevei'al others, that the plaiutifE had 



the right to give up the arrangement on a 
year's notice. I cannot think that the court 
intended to announce any general proposi- 
tion that they would never enforce a con- 
tract which one party had a right to put an 
end to in a year. Every thing must depend 
upon the nature and circumstances of the 
business. In manj'- of the cases that I have 
cited, the plaintiff had it in his power to 
end the contract. It is certainly competent 
to the parties to make a contract which win 
be equitable and reasonable, and in which 
their rights ought to be protected while they 
last, though it may be terminable by various 
circumstances, and though one party may 
have the sole right to terminate it, provided 
their stipulation is not one that makes the- 
whole contract inequitable. In the note 
which I have above referred to in the case of 
Hills V. CroU, the learned reporter thinks 
it quite dear that a conti-act by the defend- 
ant to buy all his acid of the plaintiff, so 
long as the plaintiff chose to deal with him^ 
would be valid, and would be enforced by in- 
junction. In Kolfe V. Rolfe, 15 Sim. SS, the 
vice-chancellor notices the fact, that the- 
plaintiff could stop his own business when 
he chose, and thereby deprive the defendant 
of the employment agreed on, yet he restrain- 
ed the defendant in the mean time from, 
working for a stranger. 

The remedy by injunction is a very elastic 
and adaptable one, and there is no sort of 
diffictilty in granting it, until, by a change- 
of circumstances, it shall appear that it ought 
to be dissolved. A bill may be retained for 
that purpose for any number of years that 
may be requisite. The argument, to be- 
sound, must go this length, that, after the- 
complainant has ordered a thousand ma- 
chines, ■ and paid for them, and is selling 
them in all the countries of the world ex- 
cepting France, there is no adequate remedy 
against the defendants* underselling in all 
those markets. I do not mean to be under- 
stood that this point would not apply to an 
injunction bill as well as to one for specific 
performance, nor that it is not a doubtful 
one. But the contract contains in itself, as: 
we have seen, not only executory agreements 
on both sides, but a present grant, for value, 
of the exclusive right to sell; arid my pres- 
ent impression is, that such a giunt is good, 
and is to be enforced, so long as it lasts, 
whether the remainder of the contract is mu- 
tual or not, provided the whole contract, in- 
cluding the grant, is not so unequal as to be- 
void in a court of equity, which, as at pres- 
ent advised of the facts, I see no reason to 
hold. 

It seems to me, therefore, that the com- 
plainant's ° case has a sufficient appearance 
of justice to require the court to keep things 
as they are, by restraining all conduct which 
will put it out of the power of the defend- 
ants to fulfil their contract, until the facts 
and law can be fully ascertained. 

Injunction ordered. 
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Case No. 1S,905. 

SINGSTROM et al. t. The HAZARD. 

[2 Pet. Adm. 384.] i 

District Court, D. Pennsylvania. 1807.2 

Seamem — Wages— Capture — Release. 

The mariners were taken from, on hoard the 
Hazard by a French privateer, and the vessel 
sent into Cumana, and afterwards liberated. 
The seamen escaped from the privateer, and 
returned to the port of Philadelphia, some of 
them earning wages, others woi'kiag their pas- 
sages home. The Hazard performed her voy- 
Age, and returned to Philadelphia. The district 
court decreed wages to the seamen for the voy- 
age, deducting whatever they had earned, after 
their separation from the Hazard. 

"The libel of Erick Singstrom, Francis 
Summers, Cato Lewis and James Dyer hum- 
bly showeth, that your libellants shipped on 
board the schooner Hazard, N. D. Gardner, 
master, on the thirteenth day of April, in the 
year one thousand eight hundred and six, to 
perform a voyage from the port of Philadel- 
phia to the island of St. .Tago de Cuba in the 
West Indies, at tbe monthly wages of twen- 
ty-two dollars. That while they were pro- 
"Ceeding on their said voyage, to *wit, on the 
■eighth day of Stay in the year aforesaid, the 
said schooner was captured by a French pri- 
vateer, called the Superb, and your libel- 
lants w^ere made prisoners, and taken on 
board the said privateer. That they remain- 
ed on board the said privateer a considerable 
time, and until an opportunitji offered of ef- 
fecting their escape therefrom. That your li- 
bellants Francis Summers, and James Dyer, 
after incuning many hardships got a pas- 
sage to New York on board the brig Thetis. 
That your libellant got on board the sloop 
Hannah, bound to New York, to which place 
be worked his passage. That your libellant 
Erick Singstrom was kept on board the said 
privateer until she went to the port of Cu- 
mana, where he found the said schooner 
Hazard, she having been liberated by the 
French, after being carried into Cumana. 
That as soon as he the said Erick found the 
said schooner in the said port of Cumana, he 
made his escape from the said privateer, and 
went on board the said schooner Hazard, and 
returned therein to the port of Philadelphia. 
That your libellants lost all their clothes, 
and received no wages whatever, except 
jour libellant Erick Singstrom received four 
doubloons from the captain of tl\e said pri- 
vateer for repairing his mast, there being no 
person on board capable of doing it. That 
your libellants were forced from on board 

1 [Reported by Richard Peters, Jr., Esq.] 

2 [Affirmed by circuit court; case unreport- 
ed.] 



the said schoonei* by a superior power, and 
greatly conti-ary to their will; and they are 
therefore entitled, by the maritime law and 
the customs and usages of nations to their 
wages, as if they had been actually on board 
the said schooner. That the said schooner 
arrived at the port of Philadelphia after per- 
forming her destined voyage, on the thir- 
teenth day of November in the year afore- 
said. That there are due to your libellants 
Fi"ancis Summers, Cato Lewis and James 
Dyer respectively, the sums of one hundred 
and thirty-two dollars; and your libellant 
Erick Singstrom, deducting the four doub- 
loons, (or sixty-four dollars) the sum of six- 
ty-eight dollars. That the said schooner is 
now lying in the port of Philadelphia, and 
within the jurisdiction of this honourable 
couii:. Wherefore, your libellants pray, that 
she may be attached, condemned and sold, 
together with her tackle, apparel and furni- 
ture, for the payment of the aforesaid wages, 
according to the laws of the United States, 
and the usages and customs of maritime 
courts; and they will ever pray, «&c. 

"Jno. L. Leib. 
"Proctor for the Libellants." 

Answ^er: 

"The answer of Callender and Shipley, 
owners of the schooner Hazard, to the bill 
and libel filed of Erick Singstrom, Francis 
Summers, Cato Lewis and James Dyer who 
have attached the said schooner by process 
from this court. 

"Your respondents reserving to thebaselves 
now and at all times hereafter, all manner 
of advantage and beneait of exceptions that 
may be had and taken to the many untruths, 
uncertainties, insufficiencies and imperfec- 
tions in the said complainants' libel, for a 
full and perfect answer thereto, or to such 
parts thereof, as it materially concerns the 
respondents to make answer, they answer 
and say. That true it is the libellants ship- 
ped as stated in the libel, on board the 
schooner Hazard, on the thirteenth day of 
April, one thousand eight hundred and six, 
at the rate of twenty-two dollars per month, 
to perform a voyage from the port of Phil- 
adelphia to the island of St Jago de Cuba, 
in the West Indies, and home. That while 
they were prpceeding on the voyage afore- 
said, to wit, on the eighth day of May in 
the year aforesaid, the schooner aforesaid 
with the libellants were captured by a 
French privateer, called the Superb, and the 
libellants were carried as prisoners in the 
first instance, on board the privateer afore- 
said, and continued on board during a cruize 
the privateer made, on which cruize the pii- 
vateer captured and made a prize. That the 
libellants sevei-ally did duty on board the 
privateer aforesaid, more especially and par- 
ticularly Erick Singstrom, who remained on 
board the aforesaid privateer until she ar- 
rived at Barracoa, in Cuba, at which place 
the schooner aforesaid, owned by your re- 
spondents, was then lying under the com- 
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mand of N. D. Gai'dner, -svlien and where 
the aforesaid Erick Singstrom returned to 
the schooner aforesaid, and solicited and re- 
quested of the said caiJtain N. D. Gardner, 
the commander of the said schooner, to car- 
x-y him the said Erick as a passenger to 
■\Yorlc his passage hack to Philadelphia, on 
board the said schooner, to Tvhich proposi- 
tion the said captain N. D. Gardner agreeil, 
and brought back the said Erick in the ca- 
pacity aforesaid. The respondents give the 
honourable court ^o undei*stand and be in- 
formed, that the said Erick Singstrom. one 
of the libellants, acknowledged the captain 
of the privateer aforesaid had given him sev- 
ei-al doubloons, to wit, the number of four, 
(or sixty-four dollars,) for work, labour and 
service done as a ship cai-penter, in fishing 
or mending a. mast that had been shattered 
or splintered in an engagement And that 
he the said Erick had actually received two 
shares of prize-money from the proceeds of 
the capture made by the Superb, during the 
time the said Erick, one of the libellants, 
had been on board the privateer aforesaid 
called the Superb. The said Erick, one of 
the libellants, further acknowledged and de- 
clared, that the commander of the privateer 
aforesaid called the Superb, offered-hira the 
said Erick one of the libellants aforesaid, 
three shares of prize-money of such vessels 
as they should capture, if he w^ould again go 
on board the privateer aforesaid upon anoth- 
er cruize, but the said Erick the libellant 
' aforesaid refused. Your respondents also in- 
form tlie honourable court that the other li- 
bellants, to wit, Francis Summers, Cato 
Lewis and James Dyer received and divided 
a share of prize-money of the prize or prizes 
so captured by the privateer Superb afore- 
said. All which matters and things these 
respondents ax*e ready to aver, maintain and 
prove to this honourable court. 

"Your respondents therefore pray the hon- 
ourable court that the said schooner Hazard, 
her tackle apparel and furniture may be dis- 
charged with reasonable costs and charges 
in this behalf by these respondents wrong- 
fully sustained. Samson Levy, 
"Proctor for the Respondents." 

Replication: 

"And the said libellants reply and say. that 
by any thing in the said respondents' an- 
swer to these complainants' libel, they ought 
not to be prevented from the recovery of 
their wages in their said libel demanded, be- 
on use they say, that all and singular the 
matters and things by them in their libel 
aforesaid set forth are just and time, and 
this they are ready to verify. Wherefore 
they pray as before they have prayed. 

".Tno. L. Loib. 
"Proctor for the Libellants." 

Before PETERS. District .Tudge. 

The district coiu't ordered the payment of 
wages to the seamen until the return of tlie 
Hazard to Philadelphia, deducting* the sums 
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they had earned or received after they were 
taken from the Hazard and until their return 
to Philadelphia. From this decree the re- 
spondents appealed to the circuit court of 
the United States for the district of Penn- 
sylvania, and the appeal was heard by the 
Honourable Judge WASHINGTON, at the 
April sessions, 1807. The decree of the dis- 
trict court was atRrmed. [Case unreported.] 

NOTE. By tlie result of the case of Sing- 
strom et al. V. The Hazard, it must he per- 
ceived, that the allegations in the respondent's 
answer were not satisfactorily proved. One of 
the mariners (I thinlc r.ather the carpenter) ac- 
knowledged the receipt of a sum of money, 
while he was a prisoner, for work in the way of 
his trade, which was credited to the owners of 
the Hazard. A conduct so xmneutral and base 
as that of entering on board a privateer, would 
have met with the discouragement with which 
such misdemeanors of our seamen have always 
been treated. Few instances of this kind have 
ever appeared in proof. I have constantly de- 
nied wages, where the facts have, in any rea- 
sonable degree, been made out. In one or two 
cases it has appeared, that seamen of belliger- 
ents have been concoalod in American ships, 
and opportunity affoi'ded of escaping from their 
duty. I have deemed it incumbent on me to 
discountenance such illegal and improper acts, 
though they have not often occurred. In one 
case, I would not decree wages to such desert- 
ers; holding the contract, under such circum- 
stances illegal; and not entitled to the aid of 
the court for its execution. If it were attended 
(as in the same case it was) with additional mis- 
conduct of unlawxuUy discharging the arti- 
cled seamen, for the purpose of admitting the 
deserters at low wages, 1 have decreed wages 
for the voyage, to the seamen thus unlawfully 
discharged. No such practices, evidently rep- 
rehensible, ought to receive the support or 
countenance of a neutral court; whose duty it 
is, so far .as it has power, to compel, by all 
the means it possesses, fair and impartial con- 
duct in the citizens of a neutral country. 
Those who preserve a candid and irreproach- 
able neutrality, have the stronger claims on 
belligerents for justice. It is no argument 
against doing right, that others do wrong. But 
it is an old maxim, both of law and reason, 
that he who se.*ks justice, should do it. It is 
often attempted to defeat the effect, and le- 
gal intent of the rule, that "mariners unlaw- 
fully discharged, or taken away by the vis 
major shall be paid full wages." by insisting, 
that mariners so discharged, or taken away, 
shall be bound to earn wages, and seek oppor- 
tunities of so doing. This has never been con- 
sidered as any legal objection to that rule. In 
the first instance, the payment of full wages 
is not only enjoined, by the maritime laws, 
as due by the contract, but it operates as a 
mulct, to punish the act of unlawful discharge: 
and to deter others from the like breaches of 
contract. It .also proves the rule, that "equality 
is equity." The sailor forfeits by his deser- 
tion or nialfeazance, and the master or mer- 
chant pays for his violations of the agreement. 
He who does the first wrong, is, on every prin- 
ciple, answerable for all consequences. In the 
latter case (seamen taken away) it is not often 
that those who are by force abstracted from 
their service, can obtain opportunities of profit- 
ably employing themselves. It is eiiongh that 
they account for their earnings, if tliey obtain 
wages. If enquiries were permitted, to shew 
that they might have earned wages, contro- 
versies would be both perplexing, and endless. 
However severe it may seem, to those who 
seek for principles, only in individual gains or 
losses, the maritime laws view these subjects 
not only as they. relate to contracts of indi- 
viduals, but as' they affect the general interests- 
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of commereo, and tiie policy of maritime states. 
If neutral seamen, particularly, when carried 
off by belliprerents, did not look to a recovery 
of wages when liberated, it would be a great 
temptation to many of them to indemnify them- 
selves by entering on board privateers, or oth- 
er belligerent ships. This offence they should 
not be incited to commit, by a privation of what 
their contracts entitle them to, when their 
ceasing to serve is not occasioned by their own, 
but by the act of another, whose power they 
could not resist. Seamen thus compelled by ne- 
cessity, and elicited by hopes of gain, would as- 
sist (as do all renegades) the more willingly, 
in depredations on their own countrymen. 
Deprived of motives to return home, or deterred 
by fear of punishment, they would remain in 
foreign service; and thus commerce would al- 
so suffer, by a diminution of the numbers re- 
quired for its prosperity. The national defence, 
too, might be enfeebled by their absence, if na- 
val operations were required ; and it is for this, 
quite as much as for commercial advantages, 
that the policy of maritime states encourages 
and protects seamen. The laws of such states, 
and the policy of their governments, by every 
means and inducement, invite mariners, whose 
*nTatie life weakens or extinguishes local at- 
tachments, to return to their country, and re- 
main in its service; in peace, for its commercial 
wealth and prosperity; in war and danger, for 
its surest defence and protection. 



Case Ko. 12,906. 

SINN et al. v. UNITED STATES. 

[14 Blatchf. 550.] i 

Circuit Court, S. D. New York, July 1, 1878. 

Customs Duties — Faiu Mauket Valve— Maxu- 
factckek. 

S.. through his agent, K., purchased, in 
England, unfinished goods, and, through K., 
had them dyed there by one man and made up 
by another. In each case S. paid the cost of 
the work. K. then invoiced the goods to S.. 
at New YorK, at a price equal to the cost of 
purchase, dyeing and making up, with K.'s 
commissions added. Entry of the goods was 
made on such invoice, on the ordinary pur- 
chaser's oath, provided for by section 4 of the 
act of March 1, 1823 {3 Stat. 730; now section 
2841 of the Bevised Statutes). The valuation 
in the invoice was below the fair market value: 
Held, that the invoice and the oath ought to 
have been such as the statute requires from a 
manufacturer. 

[Cited in U- S. v. Two Hundred and Eight 
Bags of Kainit, 37 Fed. 327.] 

[Error to the district court of the United 
States for the Southern district of New York. 

[This was an action by the United States 
against Sanauel Sinn and others. From a 
verdict in the district court in favor of the 
United States (ease iinreported), error was 
brought.] 

Sigismund Kaufniauu, for plaintiffs in er- 
roj*. 

Sutherland Tenney, Asst. Dist. Atty, 



AVAITE, Circuit Justice. Section 2841 of 
the Revised Statiites, which was in force 
when the seizxire in this case was made, as 
section 4 of the act of ilarcli 1, 1823 (3 Stat 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



730), provides, that, whenever merchandise 
imported into the United States is entered by 
invoice, one of three prescribed oaths, ac- 
cording to the nature of the case, shall be 
administered by the collector of the port, at 
the time of the entry, to the owner, importer, 
consignee, or agent. The first is the oath of 
a consignee, importer, or agent; the second, 
that of an owner, in cases where merchan- 
dise has been actually purchased; and the 
third, that of a manufacturer, or owner, in 
cases "Where merchandise has not been ac- 
tually purchased. The last oath applies to all 
cases where the merchandise had not been 
purchased by the owner, or his agent, in the 
ordinary mode of bargain and sale. The 
oath, when goods had been actually purchas- 
ed, was to the effect, that the invoice pro- 
duced contained a just and faithful account 
of the actual cost of the goods, =* * * of 
all charges thereon, "including charges of 
purchasing, ean'iages, bleaching, dyeing, 
dressing, finishing, putting up and packing," 
&e., while that when the goods had not been 
actually purchased was. that the invoice con- 
tained "a just and faithful valuation of the 
same, at their fair market value, including 
charges of purchasing, carriages," &c., (as 
in the other case.) On the arrival in New 
York of the goods now in question, they were 
entered by the claimants by invoice, and the 
ordinary purchaser's oath was taken. They 
were seized under the customs laws, as for- 
j felted to the United States, and the informa- 
! tiou alleges, as cause of foi-feiture: (1) That 
they were not invoiced according to the ac- 
tual cost thereof at the place of exportation, 
with design to evade the duties, &c, (2.) 
That the "invoice was made up with intent, 
by a false valuation, to evade and defraud 
the revenue, in this, that the goods, iSrc, men- 
tioned therein, being subject to an ad valo- 
rem duty, and obtained by purchase, were 
falsely valued iu the invoice, and were char- 
ged therein at a less price than the actual 
cost thereof," &e. (3.) That the invoice was 
also made up with like intent, in this, that 
the goods, &c., mentioned therein, having 
been obtained otherwise than by purchase, 
were falsely valued in said invoice, and were 
charged therein at a less price than the ac- 
tual market value thereof at the time and 
place when and where the same were pro- 
cured or manufactured, &c. 

The case was tried before section 16 of the 
act of June 22, 1874 (18 Stat. 189), came into 
effect, which made actual intention to de- 
fraud an essential question in suits to en- 
force forfeitui-es under the customs laws. 
Upon the trial, the evidence introduced by 
the claimants showed, that the claimants, 
through their agent, M. Kaufman, purchas- 
ed the goods, at Bradford, England, in an 
unfinished state, known to dealers as "in the 
grey." They then, through the same agent, 
had them dyed by one man and made up by 
another, in each ease paying the cost of the 
work. Kaufman then invoiced the goods to 
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them at a price equal to the cost of pur- 
chase, d3'eing and makiug up, with his com- 
missions added. The entry was made upon 
this invoice. Testimony was offered by the 
government, clearly showing that the valua- 
tion in the invoice was helow the fair market 
value. At the close of the testimony, the 
claimants asked the court to instruct the 
jury to find in their favor. This was refused, 
and the court did charge, that the question 
for the juiy "to determine was, whether the 
, actual cost of the goods was correctly stated 
in the invoices; that, if they did not believe, 
from the testimony, that the claimants made 
a bona fide purchase of the said goods from 
M. Kaufman, at the prices testified to, then 
tlie government was entitled to a verdict; 
that, if the claimants purchased the goods in 
the grey, and had them dyed at their own 
expense, and put up at their own expense, 
and did not buy them in a finished state, th6y 
were, in law, manufacturers, and not pur- 
chasers; that, in such event, the invoices 
should have stated the actual market value; 
and that there was no pretence that said in- 
voices stated the actual market value." To 
this charge and refusal to charge exception 
was taken. A verdict having been rendered 
against the claimants, and judgment duly en- 
tered thereon, the case is here upon error. 
The errors assigned are: (1) That the court 
refused to charge the jury to bring in a ver- 
dict for the claimants. (2) That the court 
charged, thati if the claimants purchased the 
goods in the grey, and had them dyed at 
their own expense and put up at their own 
expense, and did not buy them in a finished 
state, they were, in law, manufacturers and 
not purchasers. (3) That the court charged, 
that there was no pretence that said invoices 
stated the actual market value. 

Clearly, the claimants did not buy the 
goods "in the ordinary mode of bargain and 
sale." Kaufman was their agent to buy the 
unfinished article and have it dyed and made 
up. When he invoiced the goods, it was not 
as a sale, but as a statement of the result 
of his agency in purchasing the goods and 
causing them to be manufaetiu-ed. The 
goods, when imported, Avere not in the same 
condition as when bought. Their value had 
been materially increased by what had been 
done by the manufacturers. For the pur- 
poses of entry, this increase is not to be 
measured by its cost, but by its effect upon 
the price of the article in the market. 

The claimants are in no better condition 
than they would be if they had themselves 
bought the unfinished article in Bradford, 
and procured personally to be done just what 
Kaufman did. He was their agent, and his 
-acts were their acts. The case is in no dif- 



ferent position from what it would have been 
if the dyer or the finisher had made the orig- 
inal purchase, and had, by his own labor 
and skill, completed the work to be done. In 
such a ease it could not seriously be claimed 
that he might enter the goods upon an in- 
voice which fixed the valuation at the actual 
cost to himself, if that cost was below tlie 
actual market value of the finished article 
at the time. 

i It seems to be clear, therefore, that the in- 
voice to be furnished, and the oath to be 
taken, were such as the law requires from 
the manufacturer. By section 2SGi of the 
Revised Statutes, a re-enactment of section 
1 of the act of March 3," 1S63 (l5 Stat. 73S), 
if any owner, &c., of merchandise, knowing- 
ly makes an entry thereof by means of a 
false invoice, "or of any invoice which does 
I not contain a ti'ue statement of all the par- 
1 ticulars" by law required, the merchandise 
I is subject to forfeiture. Everj- importer is 
j presumed to know the law under which he 
j makes his importations. In contemplation of 
law, therefore, when he makes an entry upon 
an invoice which does not state truly what 
the law requires, he knowingly does it. At 
the time of this seizure and trial, no question 
of actual fraudulent intent need be consider- 
ed. Knowledge, actual or presumptive, was 
all that the courts need inquire into. If the 
forfeiture was incurred without wilful negli- 
gence, br any intention to defraud on the part 
of the owner, a remission of the forfeiture, 
or a restoration of the proceeds of the sale, 
might be obtained on timely application to 
the secretary of the treasury. Section 5292 
of the Revised Statutes, and the several stat- 
utes from which that section was taken. In 
this condition of the law the charge as given 
was undoubtedly correct If there was no 
wilful negligence in the case, or actual inten- 
tion to defraud, the secretary of the treasury 
alone has power to relieve from the conse- 
quences of the apparent violation of the law. 
This makes it unnecessary to consider the 
first assignment of error. As to the third, it 
is sufficient to say, that, if there was, in fact 
a pretence that the goods were invoiced at 
their market value, the preponderance of tes- 
timony is so decidedly the other way, that 
the judgment ought not to be reversed on 
that account. The testimony is all set foi-th 
in the bill of exceptions, and, if this part of 
the charge had not been given, and a verdict 
had been rendered in favor of the claimants, 
the court should promptly have set it aside.' 
Under such circumstances, the judgment 
ought not to be reversed, even though, in 
fact, it was insisted that the evidence justi- 
fied a contrary conclusion. 
The judgment is affirmed. 
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Case No, 13,907. 

In re SINNETT. 

[4 Sawy. 250.] i 

District Court, D. Nevada. May 10, 1877. 

Baxkruptct — Homestead — Creditors' Liek — 
Right to Enforce. 

1. The homestead of the bankrupt never 
comes within the jurisdiction of the bankrupt- 
cy court, and a creditor may enforce his lien 
thereon while the bankruptcy proceedings are 
pending. 

2. The assignee should include tlie homestead 
in his report of exempt property. 

[Cited in Re McKenna, 9 Fed. 36.] 

[In the matter of Matthew Sinnett, a bank- 
rupt.] 

Lewis & Deal, for petitioner. 
M. A. Kelton, for respondent. 

HILLYER, District Judge. In this matter 
Jjonkey & Smith, who claim to have a lien 
on the homestead of the bankrupt, have peti- 
tioned for leave to sue in one of the state 
comts for the pui-pose of enforcing their al- 
leged lien. They also ask an order restrain- 
ing the assignee from designating the prem- 
ises as a homestead in Ms report of exempt 
property. 

It is admitted that the premises in question 
are the homestead of the bankmpt. Being a 
homestead, no interest in it passes to the 
assignee by the assignment, nor is the title of 
the bajikrupt thereto impaired or affected by 
any of the provisions of the bankrupt act. 
Rev. St. § 5045. Such exempt property never 
comes within the jurisdiction of the bank- 
I'uptcy court. 

I do not think that section 5106 of the bank- 
rupt act should be so construed as to prohibit 
a suit against the bankrupt to enforce a lien 
on property of that description either in the 
state courts or elsewhere. Where a creditor 
claims a lien on property which passes to the 
assignee, the proper place to enforce it is the 
court of bankruptcy. Where, however, the 
lien is claimed on property which does not 
so pass, it would seem that no provision of 
the bankrupt act is violated by leaving the 
parties interested to prosecute their suit at 
any time. Such suits are wholly without the 
operation of section 5106, which must be held 
to prohibit only those suits against the bank- 
rupt which relate to property, or rights of 
property, within the jmisdiction of the bank- 
ruptcy court. Leave to sue, in a case like the 
present, is perhaps unnecessary; but as the 
creditors have seen fit to ask it, no objection 
is seen to granting their petition in this re- 
spect. Upon the other point although there 
seems to be a want of uniformitj' in prac- 
tice, I conclude that it is better, and fairly 
within the requirements of general order 19, 
and section 5045 of the bankrupt act, that the 
assignee should include in his report of ex- 
emptions the homestead as well as the other 



1 [Reported by L. S. B. Sawyer, Esq., and 
hero reprinted by permission.] 



articles and necessaries. The same reason 
exists for the one as the other. 
Ordered accordingly. 



Case IS"o. IS, 908. 

SINNOTT V. The DRESDEN. 

[Newb. 474.] 1 

District Court, E. D. Louisiana. March, 185 (. 
April 18, 1854. 

Collision— Navigation orr Mississippi — Narrow 
Cqanxel— Descending axd Ascend- 
ing Steamers. 

1. There is no general rule of navigation on 
the Mississippi more uniformly observed by 
pilots of steamboats than that which rcHiuire.>4 
the descending boat to run down the bend 
where she finds the strongest current and tli«>- 
deepest water, and the ascending boat to hug 
the bar as close as she can with safety, in 
order to avoid the resistance of the current. 

[Cited in Shirley v. The Richmond, Case 
No. 12.795.] 

[See Bates v. The Natchez, Case No. 1.102.] 

2. Where it apjjears that two steamboats 
were meeting on the Mississippi river and tlie 
pilot of the ascending boat gave the signal 
of two taps of his bell, thereby indicating his 
determination to steer to the larboard in or- 
der to take the bar shore, and his signal was 
answered by the pilot of the descending boat 
also with two taps, thereby indicating his ac- 
quiescence in the propriety of the signal, it was 
the duty of the latter promptly to steer to the 
larJ)oard in order to avoid a collision. 

3. Rule 3 of the rules and regulations adopt- 
ed by the board of supervising inspectors in 
compliance with the requisitions of the act of 
congress approved 30th of August, 1852, pur- 
ports to be a rule to regulate the movements 
of steamboats meeting in fogs and narrow chan- 
nels. The term "narrow channel" is absurd when 
applied to that of the Mississippi river at any 
stage of water or at any point below the moutli 
of the Ohio, and the term as used in the rule 
doubtless refers to the channels of the shoots, 
so called by river-men. which running off from 
the main river form islands by falling into it 
again. 

4. When two steamboats are meeting on the 
Mississippi river, and there is danger of colli- 
sion, it is the duty of the descending boat as a 
general rule, to ring her bell and shut off her 
steam; and it is the duty of the ascending boat 
to do the maneuvering. 

5. On application for a rehearing, held, fur- 
ther, that declarations of witnesses as to dis- 
tance in the night time must be received witli 
many grains of allowance. Conclusions drawn 
by witnesses as to objects discerned at a dis- 
tance, are uncertain. 

[This was a libel by J. O. Sinnott, owner 
of the steamboat Georgia, against the steam- 
boat Dresden, for damages sustained by col- 
lision.] 

Mr. Finney, for libelants. 
Mr. Reese, for respondents. 

ileOALEB, District Judge. In this case^ 
it appears from the evidence that the steam- 
boat Georgia, of which the libelant was own- 
er, came into collision with the steamboat 
Dresden in the Mississippi river, at a point 
about four miles below the mouth of tb<^ 

1 [Reported by .John S. Newberry, Ei>q.] 
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Obio. The Georgia was descending and the 
Dresden ascending at tlie time of the occur- 
rence which happened at about 11 o'clock at 
night on the 3d of August last The proper 
position for descending boats at the place of 
collision is from one hundred and fiftj' to two 
hundred yards from the Kentucky shore. 
The distance is increased by the testimony 
of some of the pilots to from two liundred to 
two hundred and fifty yards, which they say 
boats descending may with propriety run. 
Ostrander, the pilot of the Georgia, who was 
at the wheel at the time of the collision, says 
that his boat was about two hundred and 
fifty yards from the Kentucky shore when 
he first tapped his bell upon discovering the 
lights of the Dresden. The other pilot of the 
Georgia, by the name also of Ostrander, who 
came out upon deck upon the ringing of the 
bell, says the Georgia was about one hundred 
iind fifty yards from the Kentucky shore, and 
that this is the usual and proper place for de- 
scending boats. A large majority of the wit- 
nesses testify in favor of tliis distance, which 
is one hundred yards less than the pilot at 
the wheel declares his boat was running at 
the time of the occurrence. The witnesses on 
The part of the Dresden, generally testify that 
the collision occurred from two hundred and 
fiftj' to three hundred yards from the Ken- 
tucky shore. The pilots who have been ex- 
nmined, vary in their opinions as to the prop- 
er course of descending boats. Some of them 
are of opinion that it is best to run the bend, 
except in high water, while others, and those, 
I think, the most experienced, and therefore 
most to be relied on, are decidely in favor of 
running up along the bar or Jlissouri shore. 
Among these last is Reuben Miller, who has 
been a pilot for thirty years. His opinion 
certainly is in accordance with the general 
rule of navigation on the Mississippi river, for 
there is perhaps no general rule on this sub- 
ject which is more uniformly followed by 
pilots, than that which requires tlie descend- 
ing boat to run down the bend where she 
finds tlie strongest current and the deepest 
water, and the ascending boat to hug the bar 
as close as she can with safety, in order to 
avoid the resistance of the current. I am 
satisfied that the pilot of the Dresden was 
acting in accordance with this genei-al rule 
when he tapped his bell twice to indicate his 
determination to run up the bar shoi'e. He 
seems to be a man of great experience In his 
business, having followed it for seventeen 
years. The same cannot, I think, with pro- 
prietj' be said of the pilot of the Georgia. 
According to the testimony of his brot;her he 
is only twenty-four or twenty-five yeai-s of 
age, and has been piloting as a regular pilot 
only four years. He seems to have been de- 
ficient in the coolness and skill necessary for 
tlie emex'gency in which he Was suddenly 
called to act There seems to have been no 
necessity for excitement or confusion. He 
admits that a descending boat could be seen 
on the river near the place of collision at the 



distance of five miles, and that he saw the 
lights of the Dresden at the distance of four 
miles. He declares that he gave the first 
signal of one tap, indicating his determina- 
tion to steer to the right, when the Dresden 
was at the distance of four hundred yards. 
It is doubtless true that he gave the first sig- 
nal, but I am satisfied from the testimony of 
those on board the Dresden, that it was not 
heard by the pilot of the latter boat. It was 
not even heard by the engineer of the Geor- 
gia. There was, therefore, no error commit- 
ted by the pilot of the Dresden in giving two 
taps to indicate his determination to take the 
bar shore, and it was clearly the duty of the 
descending boat to go to the larboard after 
this last signal of two taps was answered by 
her. It seems to have been given in time to 
have avoided the collision. The determina- 
tion of the ascending boat must have been ap- 
parent even before the signal was given, by 
the very fact that she was from two hundred 
and fifty to three hundred yards from the 
Kentucky shore, and was steering for the Mis- 
souri shore. There seems to be no difference 
of opinion among the pilots who were exam- 
ined, in relation to the duty which devolved 
upon the pilot of the Georgia to steer to the 
larboard as soon as he responded to the sig- 
nal in a manner to denote his acquiescence 
in its propriety. The duty of doing the 
maneuvering, as usual, devolved upon the as- 
cending boat, and there is a fair ground for 
believing that his duty would have been siic- 
cessfully performed, if proper precautions had 
been taken by the descending boat to shut 
off steam and keep to the larboard. I am by 
no means satisfied that the headway of the 
Georgia was stopped at the time of the colli- 
sion. The pilot declares that he is not sure 
that the starboard engine was not in motion, 
though he testifies that he rang the bell to 
stop it I am by no means satisfied, there- 
fore, that the libelant's boat was not in fault; 
and so far from having made out his case so 
clear as to place the justice of his demand 
beyond a reasonable doubt, my opinion, after 
a thorough examination of the evidence, is 
decidedly in favor of the course pursued by 
the officers of the Dresden. 

My attention has been particularly direct- 
ed to rule 3 of the rules and regulations 
adopted by the board of supervising in- 
spectors in compliance with the provisions 
of the twenty-ninth section of the act of 
congress, entitled "An act to amend an act 
entitled an act to provide for the better se- 
curity of lives of passengers on board of 
vessels propelled in whole or in part by 
steam, and for other purposes,'-' approved 
the 30th of August, 1852. These rules and 
regulations were adopted on the 29th of 
October, 1852, By rule 3, to which refer- 
ence has been made, the pilot of the de- 
scending boat is required to keep the chan- 
nel and check his engine, using only suffi- 
cient steam to give her steerage, until the 
following signals are given and answered: 
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"It shall "be the duty of the pilot of the as- 
t-ejidiug boat, as soon as the other shall he 
in sight and hearing, to sound his bell once 
if he shall wish to teep his boat to the 
right; and it shall be the duty of the pilot 
of the descending boat to answer the same 
promptly by one stroke of ihe bell; if not 
answered, the pilot of the ascending boat 
shall strike his bell again and again, at 
short intervals, until lieai'd and answered 
by the pilot of the other boat. But if the 
pilot of the ascending boat shall -wish to 
keep his boat to the left, he shall strike his 
bell twice, and it shall be the duty of the 
pilot of the descending boat to answer the 
same by two strokes of his bell, and both 
boats shall be steered accordingly. The 
first signal shall be given by the pilot of the 
ascending boat, and it shall be the duty of 
the other to answer promptly; but in case 
the pilot of the ascending boat does not 
make the signal in proper time, the pilot of 
the descending boat shall make the signal, 
and the other shall answer promptly." 

The rule is evidently intended, by the lan- 
guage employed, to apply to the navigation 
of "narrow channels or in fogs." It is, in 
my judgment, quite absurd to speak of the 
channel of the ilississippi river at any stage 
of water as a narrow channel at any point 
below the mouth of the Ohio; and we are 
told by the old and experienced pilot, Reu- 
ben Miller, who was examined in Ihis case, 
that on that part of the river where the 
collision occurred he would run an ascend- 
ing boat four hundred yards from the Ken- 
Ixicky shore, and that there is that width of 
what he terms good water. There was no 
fog on the river at the time of the collision. 
It had been raining, but that had ceased 
and the night was clear. The witness Jliller 
also states that "descending boats come 
down near the Kentucky shore. Boats going 
up very frequently keep in the bend, but if 
there is a boat coming down, they keep near 
the bar." 

The rule adopted by the supervising in- 
spectors refers, doubtless, to the channels of 
the narrow shoots as they are technically 
termed by the river-men, which ninning off 
from the main channel form islands, and 
fall again into it. These in a high stage of 
water are frequently navigated by steam- 
boats, because they greatly abridge the dis- 
tance. A channel of four hundred yards 
cannot reasonably be regarded as a narrow 
channel, and no difiiculty could possibly 
arise in navigating such a channel on a 
clear night if pilots understand their duty, 
and are familiar with the customs of the 
river. But I do not understand that the 
rule invoked, even if applied to the main 
channel of the Mississippi, as well as to its 
tributaries and narrow shoots, was de- 
signed to change the rule of navigation al- 
ready well recognized. In the first place, 
has the libelant In this case shown beyond 
a reasonable doubt, that he kept the channel 



and checked his engine, using- only sufficient 
steam to give her steerage, until the signals 
were given and answered? In this case she 
gave the first signal which was not heai'd 
hy the ascending boat; but it does not ap- 
pear that when she gave the signal she at 
once checked her engine, and used only suffi- 
cient steam to give her steerage. Her own 
pilot testifies that he did not ring to stoi> 
the engines until the signal of two taps was 
i given by the i)iIot of the ascending boat, 
I and it is extremely doubtful whether, or 
! not the starboard engine of the Georgia 
was stopped at all. If those of the witnes- 
ses on the part of the Dresden, who speak 
of this alleged fact, are to be believed, it 
is certain that it was not. So far as it re- 
lates to the conduct of the pilot of the Dres- 
den, the rule seems to have been substan- 
tially complied with. He did not answer the 
first signal of the Georgia, because he did 
not hear it. He gave his signal of two taps, 
not indeed as soon as the Georgia was in 
sight and hearing, but when she was be- 
tween three and four hundred yards off; 
and this was amply sufficient to enable the 
j descending boat to avoid the collision if she 
had taken all necessary precautions. It 
must be remembered that the ascending 
boat is always required to do the maneuver- 
ing. She is not by the general rule of navi- 
gation, to stop her engine. In the case be- 
fore the court, however, the Dresden seems 
to have done so to break the force of the 
collision, when it was apparently unavoid- 
able. 

I am of opinion that the libelant has not 
presented such a case by the evideuce on 
the record, as should entitle him to a de- 
cree for the damages he has sustainetL I 
consider those damages to be the result of 
the negligence and want of skill on the 
part of the pilot of his own boat; and his 
libel must therefore be dismissed, with costs. 

Subsequently on the part of the libelants, ap- 
plication was made for a rehearing. 

McOALiEB, District .Judge, delivered the 
following additional opinion: 

I have again examined the evidence in this 
ease, and after mature consideration must 
adhere to the opinion already given. The 
declaj'ations of witnesses in reference to dis- 
tances must be received with many grains 
of allowance. We know how difficult it 
must be to determine the precise position of 
boats in the night time, and how uncertain 
must 'Be conclusions drawn by witnesses 
who speak of objects discerned at a dis- 
tance. In giving my opinion, therefore, I do 
not pretend that the distance of the Dresden 
from the Kentucky shore was precisely that 
which the witnesses say it was. It may 
have been one hundred or one hundred and 
fifty yards less. But what I designed to 
convey in the opinion already rendered, is, 
that she had proceeded sufficiently far to 
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indicate lier rtetermi nation to take the bar 
shore even before slie rang ber bell, and 
that she was making the proper exertions to 
accomplish her object when the collision 
oceurred. 
The new trial is refused. 
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PcBLio l,Mi\)s — Gba:jts to Uxios Pacific axd 
Sioux Citv Railuoads— Oveblapping 

— TEXANTS IX COMMOX. 

Where the land grant of congress to the Union 

Pacific Railroad Company and the Sioux City 

branch (12 Stat. 489; 13 Stat. 356) conflict, 

and the limits of the respective grants overlap 

each other, and lands in the common territory 

were patented to the two companies jointly, 

as tenants in common: Jidd, upon a construction 

. of the legislation of congress in this regard, that 

the patent was rightly issued and that neither 

• company was the exclusive owner of the said 

lauds, and a partition was decreed. 

[Cited in Chicago, M. & St. P. Ry. Co. v. 

Sioux City & St. P. R. Co.. 10 Fed. 442.] 

In execution of tie legislation of congress, 
whereby the complainant and defendant were 
granted pubhc lands in aid of the construction 
of their respective roads, a joint patent was 
granted on the 25th of March, 1873, of thirty 
thousand seven hundred and ninety and forty 
one-hundredths acres of land lying between 
the ten and twenty-mile limit of the land 
grant of the defendant, to complainant and 
defendant There were also patented jomtly 
to the two companies twenty thousand nine 
hundred and four acres within the ten-mile 
limit of the defendant company. This bill is 
filed to compel the Union Pacific to convey to 
the Sioux City & Pacific the one-half of such 
lands, the latter company claiming all the land 
embraced in said patents. The cross-bill asks 
a decree awarding the whole of said lands to 
the Union Pacific, and that the complainant 
be compelled to convey accordingly. It is stip- 
ulated that the original and cross suits shall be 
heard as one; that the admissions of the an- 
swers in each shall be taken as true in both, 
and some fiu-ther facts are agreed upon as evi- 
dence in botli causes. 

The legislation out of which this controvei-sy 
springs, are the acts of 1862 and 1864. Sec- 
tion 1, Act 1862 (12 Stat. 489), empowered 
the Union Pacific to build a railroad from a 
point on the one-hundi-edth meridian of west 
longitude to the western boundaiy of Nevada 
teiTitory. Section 3 granted land in aid of the 
construction of said road, "to the amount of 
five alternate sections per mile on each side 
of said railroad, on the line thereof, and with- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



in the hmits of ten miles on each side of said 
i-oad." Section 14 authorized the construction 
of the so-called Sioux City and Iowa branches, 
"upon the same tenns and conditions, in all 
respects, as are contained in this act for the 
construction of the railroad and telegraph men- 
tioned." Section 9 contains the grant of bonds 
and lands to the Leavenworth, Pawnee vt 
Western Railroad Company, of Kansas, now 
known as the Kansas Pacific, and to the Cen- 
tral Pacific, of California. The gi-ants are 
made in the exact language employed in the 
grants to the Iowa and Sioux City branches, 
viz.: Jhey are authorized to build "upon the 
same terms and conditions, in all respects, as 
are contained in this act for the consti-uction 
of said raik-oad and telegraph fine first men- 
tioned." Section 13 places the Hannibal & St. 
Joseph Railroad Company, of Missouri, in the 
same position. Section 4, Act 1864 (13 Stat. 
356), amends section 3, Act 1862, by doubling 
the land grant contained in the latter act. Sec- 
tion 17 relieves the Union Pacific from the obli- 
gation to build the Sioux City branch, and au- 
thorizes its eonstmetion by a compauj'- to be 
designated by the president of the U^nited 
States, "on the same terms and conditions 
as are provided in this act and the act to 
which this is an amendment, for the construc- 
tion of the Union Pacific railroad and tele- 
graph line and branches," except that it shall 
receive no more bonds than the Union Pacific 
would have received if it had built the Sioux 
City branch under the former legislation, but 
that it should receive alternate sections of land 
for ten miles in width on each side of the same, 
along the whole length of said branch. 

The pleadings and stipulation of facts show 
that the Union Pacific Company filed their as- 
sent to the act of July, 1862, as required by 
the 7th section of the act No other assent or 
acceptance of that act or the act of Jidy 2d, 
1864, was required. The location for one hun- 
dred miles westward from the Missouri river 
was made by actually sui-veying and staking 
the line, as built upon, in the month of No- 
vember, 1863, and a map of the' location at the 
time was filed in the interior department, Oc- 
tober 24th, 1864, and one hundred miles built 
in 1865. This map referred to the acts of 1862 
and 1864. and contained the statement therein. 
Indorsed by the officers of the Union Pacific 
Railroad Company, that the "red line on said 
map is hereby (October 19, 1864) designated as 
the permanent location of the route of the road 
for one hundred miles west of its eastern ter- 
minus." A partial change of the line was 
made by the company, and approved by the 
depai-tment, in 1865, Tlie Sioux City and 
Pacific Railroad Company commenced its cor- 
porate existence August 1st, 1864. It was des- 
ignated by the president to build the Sioux 
City branch, December 24th, 1864, and it des- 
ignated the general route of the road, July 
24th, 1865, and built it in 1809. The lands 
in controversy lie within one hundred miles of 
the eastern terminus of the Union Pacific Rail- 
road. 
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E. S. Bailey and N. M. Hubbard, for Sioux 
City R. Co, 
A. J. Poppleton, for Union Pac. R. Co. 

DILLOX, Circuit Judge. One of these suits 
relates to lands within the ten-mile limit of 
the land grant of the Union Pacific Railroad 
Company, and the other to lands outside of 
the ten-mile and within the twentj'-mile limit, 
The lands are patended to the contesting com- 
panies, jointly, as tenants in common. Each 
company claims for itself the sole and abso- 
lute ownership of all the lands. If any por- 
tion of the lauds is decided to belong „to the 
c-omplaiuant, it asks a decree to that effect 
and that partition be made. 

1. It is insisted by the Sioux City Company 
that the Union Pacific Railroad Company has 
no title outside of the ten-mile limit of its land 
grant. 

The ground of this claim is that, inasmuch 
as said lands lie east of the one-hundredth 
meridian, and along the Iowa branch, the land 
grant was not, as to said branch, enlarged by 
the act of 1804, which extended the lateral 
limits of the gmnt from ten miles to twenty 
miles. I am of opinion that the act of 18G4, 
as to bonds and lands, applied as well to the 
branches (including the Iowa branch) as to 
the main line, or stem of the road. No rea- 
son appears for exchtding the branches. All 
"v^'ere fiarts of the common scheme or .'system 
of roads to connect the Pacific coast with the 
states at different points on the Missom-i 
river. Such has been the uniform construc- 
tion of the executive depaitment of the gov- 
ernment, and lands have been patented to the 
Central Pacific, the Kansas Pacific, and other 
branches of the Pacific system of roads, ac- 
cording to this construction. This construc- 
tion is right, as the acts of 1862 and 1884, as 
to tlie extent of the grant, are to be read and 
taken together. This court has always acted 
upon this view, and such would seem to be 
also the opinion of the supreme court. Pres- 
cott V. Railroad Co., IG Wall. [S3 U. S.] 007. 
Besides, the 17th section of the act of 1804, 
in referring to the "terms and conditions" up- 
on which the Sioux City road is to be built, 
speaks of them as those "provided in this act 
(1804), and the act to which this is an amend- 
ment, for the construction of the Union 
Pacific Railroad and telegraph line and 
branches." If the act of 18G4 made no change 
as to branches in respect to the "terms and 
conditions" of the grant, why were branches 
mentioned in that act in this regard? 

'2. The next ground of exclusive ownership 
in tlie Sioux Citj- Company, against the Union 
Pacific Company, is based npon the words of 
the proviso in the 17th section of the act of 
1864 (this being the section relating to the 
Sioux City Company), that "said company 
shall be entitled to receive alternate sections 
of land, for ten miles in width, along the 
whole length of said branch." 

In this connection we may refer also to the 
claim of the Union Pacific Railroad to the 



exclusive ownership of the same lauds. This 
claim is based upon two main grounds. Tl«' 
first is, that the grant to the Sioux Citj- Com- 
pany is provisional and contingent, depend- 
ing upon the designation by the president of 
a grantee, etc., whereas its grant is present 
and certain. Second, it claims that as its Hue 
was definitely located before the line of the 
Sioux City Company, and as its road was 
actually constructed first, it thereby became 
entitled to the lands within the limits of the 
common territory. These conflicting claims 
depend for their solution upon the construc- 
tion of section 17 of the act of 1864. amendiug 
section 14 of the act of 1SG2. The act of 
1802 required the Sioux City brancli to be 
built by the Union Pacific Company whenever 
Sioux City shottld have a completed line of 
railway to the East. It was to be constructed 
on the "same terms and conditions" as the 
Union Pacific Company was to construct its 
other lines. It was to comiect with the Iowa 
branch, or with the main line not farther 
west than the one-hundredth meridian. The 
point of junction was to be fixed by the pn^si- 
dent. The act of 1864 released the Union 
Pacific Company from the obligation to con- 
struct the Sioux City branch. It empowered 
the president to designate the state corpora- 
tion to constnict the branch. The line of- 
road was to be the same as before, with the 
important exception that the company, in- 
stead of tlie president, was allowed to "Ke- 
lect" the point of junction with tlie Union 
Pacific road, and might fix it hundreds of 
miles Avest of the one-hundredth meridian, if 
it chose. This imijortant power, if not limited, 
might be exercised so as to involve the gov- 
ernment in a subsidy greatly in excess of 
that needed to perfect and secure its scheme 
of roads. To guard against abuse in this re- 
spect, the congress had the wisdom to enact, 
in the form of a proviso to restrain the grant, 
the following: "And the said company con- 
structing said branch shall not be entitled to 
receive in bonds an amount larger than the 
said Union Pacific Railroad Company would 
be entitled to receive if it had constructed the 
branch under this act and tlie act to which 
this is an amendment; but said company shall 
be entitled to receive alternate sections of 
land, for ten miles in width, on each side of 
the same, along the whole length of said 
branch." Now, it is plain that, while the 
Sioux Citj- branch was constructed tmder the 
17th section of the act of 1864, yet that sec- 
tion is an amendment of the 14th section 
of the act of 1862, in this respect, and is 
to be construed accordingly; and the Sioux 
City Company has the same rights as if this 
branch had been constiiicted by the Union 
Pacific Company under the same legislative 
provisions. 

The inception of the grants to both tliese 
contesting companies is the same. They are 
contemporaneous in their origin. They both 
spring from the same legislation. The right 
of the one company, as respects the other, does 
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not depend upon priority of location or con- 
:Struction. Tbe special provisions of the pro- 
viso limit tlie subsidy to tlie Sioux City Com- 
pan.\'. It might build its road west of the 
■one-bundredth meridian, but it could not get 
bonds for any greater distance, but it was 
•entitled to receive land for the distance ac- 
tually built, -within lateral limits of ten, in- 
T?tead of twenty miles, on each side of the 
road. So, by tlie contemporaneous legislation, 
the Union Pacific Company was, within the 
•designated lateral limits, entitled to receive 
:iand for all the line of road it constructed. 
It is evident that, as these roads must unite, 
these limits will conflict, and lands granted 
will lie in the common territory. This con- 
troversy relates to such lands. As the grants 
4ire the same in their origin and purpose, and 
Tjoth companies have complied with the con- 
•ditious, the case is. peculiarly one in which 
equality is equity. Such was the view of the 
land department, and it is the judgment of 
this court, that neither company is entitled 
to the exclusive ownerehip as against the 
•other. 

. The Sioux City Company bases its claim to 
•exclusive ownership on the words of the pro- 
viso— "along the whole length of said branch." 
The purpose for which these words were used 
was not to give priority over the main com- 
pany where the grants might conflict. The 
whole proviso, taken together, in connection 
T.'ith the other portion of the section, shows 
that when congress allowed the, company to 
fix its own point of junction, it in effect said: 
-Yes, you may do this, but only on condition 
ihat, if j'ou go west of the one-hundredth me- 
ridian, you shall not get any extra bonds, but 
jrou may have lands as far as you go, but 
must take them within lateral limits of ten, 
instead of twenty miles." 

A decree will be entered that the parties are 
tenants in common as respects the lands 
Jointly patented, and for a partition if the 
-compauies cannot agi-ee upon a division. 

Decree accordingly. 

NOTE. This decree was acquiesced in by the 
liarties, who subsequently effected an amicable 
liartition of the lands. 

Construction of land grant to the Burlington 
& Missouri River Railroad Company in Ne- 
braska (13 Stat. 356, S 19), see U. S. v. Bur- 
lington & M. R. Co. [Case No. 14,688]. 



:SIOUX COUNTY (GROSS v.). See Case No. 
5,812. 



Case M"o. 12,910. 

The SIREN. 

[9 Ben. 194.] i 

"District Court, E. D. New York. July, 1877. 

ADsiiBAt,TY— Costs— Final Rbcobu— Notice of 

TitlAL. 

Fees in an admiralty suit for various services 
■performed by the clerk, considered. 



1 [Reported by Robert D. Benedict, Esq., aind 
Benj. Lincoln Benedict, Esq., and here reprint- 
<cd by permission.] 



In admiralty. 

J. J. Allen, for libellant. 
Huntley & Adams, for claimant. 

BENEDICT. District Judge. The charge 
for making final record is con-ect. The legal- 
ity of the charge was decided by Blatchf ord, 
J., in the case of The Alice Tainter [Case No. 
196]. The charge for filing the record, mak- 
ing the docket and indexes, for the order to 
cancel stipulations, for taxing the costs, for 
receiving and paying out the money, entering 
order check, entries In ledger and for filing 
clerk's costs are all in accordance with the 
statute, if the services have been or must be 
performed, as to which there has been no dis- 
pute. 

The charge of $2 for notices of trial is 
for the services of the clerk in making up 
the calendar and in sending notice to the 
proctor of the fact that the cause is upon 
the calendar, and its number. This service 
is required by rule S3 of this court, and by 
the pi"actice the proctors are saved the labor 
of noticing causes for trial or preiiaring 
notes of issue, and are always informed as 
to the locality of a cause upon the calendar. 
The practice, has met with favor, and this 
is the first time that objection, has been 
made to the charge of two dollars for the 
services rendered. 

The fact that the charge has gone unques- 
tioned for twelve years is evidence that it 
is reasonable. It therefore falls within the 
principle of the case of the charge for mak- 
ing calendai-s considered by Judge Blatch- 
ford in The Alice Tainter [supra], and must 
be allowed. 



Case No. 1S,911. 

The SIREN. 

[1 Lowell, 280.] i 

District Court, D. Massachusetts. 18GS.2 

Pbize— Captors— Act of Coxghess— Aban'doxed 
Vessel— Salvage. 

1. The prize act of 1864 [13 Stat. 306]. does 
not exhaust the subject of prize or no prize. 
There may still be captures which go to the 
United States only and not to the captors, and 
there may be prize without captors. 

2. On the day that Charleston surrendered 
to our joint forces, but after the surrender, a 
commissioned cruiser found and took possession 
of an abandoned merchant vessel, and saved 
her from imminent loss by fire. Held, that 
neither that cruiser nor the fleet generally were 
captors, but that the vessel was prize to the 
United States. 

3. The surrender of Charleston operated the 
capture of all the prize or booty in the town and 
harbor. 

4. Salvage was decreed to the finders of the 
prize, for putting out the fire. 



1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 

-2 [Affirmed in 13 Wall. (80 U. S.) 389.] 



SIKEN iCase No. 12,911? 

On the 18th' of February. 1S05, at noon 
after Gharlestou had surrenderee! to the 
United States forces, the Gladiohis, a steam- 
tug commissioned as part of our fleet, dis- 
covered the Su-en, which was a blocliade- 
ruuner, on fire in the Asnley river, about 
one hundred yards below the first bridge. 
Slie was unarmed, had been abandoned, and 
set on fire, and her pipes cut. At the same 
time that the boat from the Gladiolus came 
near the prize, a boat from the Commodore 
ilcDonough, another naval vessel, undertook 
to board her, but turned back on finding 
that the Gladiolus was nearer. The whole 
fleet was then under way, moving up the 
harbor, and many vessels were within sig- 
nal distance of the prisie at the time of the 
capture. About ten or a dozen colored men, 
civilians, in Charleston, assisted with buck- 
ets in putting out the fire. 

0. Cowley, Lothrop & Bishop, O. W, Tuttle, 
S. B. Allen, J. P. Woodbury, and 0. L. "Wood- 
bury, for the several vessels of the fleet. 

E-. H. Dana, Jr., Dist. Atty., submitted the 
case without argument. 

LOWELL, District Judge. The rebel army 
evacuated the forts in the harbor of Charles- 
ton and the town itself, on the night of Feb- 
ruary 17, 18G5, and on the next morning our 
fleet and army took possession. Who first 
raised the flag of the United States within 
the town, and at what precise time, does 
not distinctly appear in evidence; but what- 
ever was done was by consent of the citi- 
zens, represented by their municipal ofiicers, 
though certainly that consent was not very 
important in a military point of view. At 
about eleven o'clock in the forenoon the 
steam-tug Gladiolus, a commissioned vessel 
of the navy, was proceeding up the harbor, 
and her officers were informed that a steam- 
er was lying near one of the bridges aban- 
doned; they went to her at once and found 
the blockade-runner, Siren, on fire, with her 
steam pipes cut, so that she was in great 
danger of instant destmction. A boat from 
the Commodore McDonough, another naval 
vessel, had been making for the Siren, but 
turned back on learning that the steam-tug j 
was bound on the same errand and would 
arrive sooner. The ofiicers and crew of the 
tug put out the fire and turned the Siren 
down the harbor towards the fleet, where, 
with the aid of some persons from other 
cruisers, the vessel was kept afloat, and so 
far repaired as to be navigable. The Siren 
has been condemned as prize and sold, and 
the questions left for decision relate to the 
distribution of the proceeds. 

The prize act of 1864, e. 174 (13 Stat. 306), 
treats the subject chiefly as it concerns na- 
val captors, and does not profess to deal 
with the subject of prize generally and fully. 
It cannot be doubted that there may be a 
seizing or taking jure belli of enemy prop- 
erty within the ebb and flow of the tide 
which is neither by public nor private arm- 
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ed ships, as, for instance, by a direct sur- 
render to civil officers, &c. The celebrated 
order in council in England, passed March G^ 
16G5-GG, reported, among other places, in 
Hay & JI. oO, which de<-lares the rights of 
the lord high admiral, mentions many in- 
stances of prize which are droits of the ad- 
miralty, such as "enemy's ships and goods- 
casually met at sea and seized by any vessel 
not commissioned." &c. Now, in England, 
during the colonial period, these several 
droits of the admiralty were not prize to tlie- 
captors, because the king's several grants U> 
the takers of prizes were made in each wai- 
as the occasion arose, and were subsequent 
in date to the general grant to the lord high 
admiral. So that the English eases are very 
numerous in which prizes are condemned 
to the admiral, or, in later times, to the king 
in his office of lord high admiral, and not to- 
the captors. It may well be conceded that 
the United States have succeeded to the- 
rights in prize, both of the crown and of th(^ 
lord high admiral, and that congross has 
the right to grant prize-money to whomso- 
ever it pleases, without regard to these an- 
cient distinctions. Still, in construing t he- 
prize acts, it is useful to recollect that by 
the English law the grants of prize-money 
had their well uudei'stood limitations, ami 
that a condemnation in prize was not neces- 
sarily a condemnation to captors; and that 
there were prizes which were not granted tr^ 
either the admiral or the captors, such as 
vessels voluntarily brought in on revolt by 
their own crews, and vessels seized in port 
before declaration of hostilities; so tliat 
there were tlii'ee different kinds of condenj- 
nation,— to the king, to the admiral, and to- 
the captors. I have no doubt that some of 
the same distinctions and limitations hold 
good in this coxmtrj' to-day. Whatever is- 
prize of war by international law In the sev- 
eral countries which acknowledge that law,, 
is so here, and our prize acts do not under- 
take to limit or define the boundaries of" 
prize or of prize jurisdiction. Accordingly. 
I have held, in a ease of cotton picked up- 
at sea, that it was properly proceeded 
against as prize, and I have no doubt of the 
proprietj' of that decisioii. Seventy-Eight 
Bales of Cotton [Case No. 12,670]. It neces- 
sarily follows that there may be prize when 
there is no one who is a captor under the- 
prize act. Thus, if a person or a vessel hav- 
ing no existing commission makes a prize, 
the condemnation goes to the United States. 
The Dos Hermanos, 10 Wheat. [23 U. S.] 30G. 
So if there be no captor at all, as of vessels 
voluntarily brought into port by their crews, 
or driven in by stress of weather. The old 
grant of droits of the admiralty was oi:" 
prizes of this character, but it did not in- 
clude all of this kind; the distinction, there- 
fore, is older than the grant of droits, and 
the principle x-emains good in our law, that 
there may be seizers or takers in a certain 
sense who are not entitled to prize-money 
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as technical captors, though the goods seized 
may he prize. 

Upon the best consideration I have heen 
able to give the subject, my oiiiuion is that 
the Gladiolus was not the captor of this 
prize ■v\'ithiu the true intent of our statute, 
nor was the fleet as a whole. 

All seizures of this character are made 
for the benefit of the government, in the 
first instance, and are under its control, and 
the captors have no vested rights until after 
a decree has been rendered, even if they 
have any before actxial distribution made. 
This is a well-settled doctrine in i>rize law, 
and is necessary to the freedom of action of 
the government in its dealings with neutral 
nations. One consequence of this general 
rule is that grants of prize money are to be 
construed strictly, and the burden is on the 
grantee to bring his case within the grant 
Our prize act is the grant; for, though not 
exhaustive of the subject of prize or no 
prize, it is exhaustive of the subject of dis- 
tribution. The prize act relates to captures 
by commissioned vessels. It does not in 
terms deal with captures by the army and 
navy jointly, nor with several other classes 
of entirely legitimate takings. The law of 
England was established by a decision of 
the lords of appeal, as long ago as 1785, that 
" capture by conjoint expeditions of land and 
sea forces were not distributable in the ad- 
miralty to the naval part of the captors, and, 
therefore, not distributable at all (The 
Hoogskarpel, cited 2 Dods. 44.6); and the 
former practice of giving a proportion to the 
navy, upon some notion of an equitable di- 
vision, was declared to be unsound. 

This matter was soon afterwards and is 
still regulated by acts of parliament, but 
those acts do not set aside the principle of 
the decision, but provide with care for the 
proper disti-ibution of the prize-money to 
the army and navy in a manner calculated 
to do justice to both, and not merely to the 
navy alone. The principle on which the 
original decision was made is applicable to 
tills case. Here a fortified town, besieged 
by land and sea, is evacuated by the enemy, 
and surrendered by the civil authorities. 
The evacuation may be presumed to be 
caused by the pressure of both the naval 
and the military forces. If the fact were 
carefully examined, it might appear that the 
reasons for the abandonment were rather 
military than naval, but that is not impor- 
tant. It is fair to assume that they were 
both. 

Now, in equity, the capture of all the prop- 
erty thus abandoned and surrendered must 
be credited to both army and navy; but as 
this court has not been invested with power 
to deal with such captures in the way of 
distribution, the remedy must be sought 
from congi-ess. It is said that there were 
several war vessels of the rebels in the har- 
bor, which were found and sent home, and 
which the navy department at first declared 



its intention of bringing before a prize court, 
but that this purpose was abandoned, and 
the vessels have been taken by the govern- 
ment without any adjudication. This seems 
to show that the department considered that 
a different course was proper to be pursued 
with vessels of war and mere merchant 
ships, or else that after the Siren was sent 
in, it reconsidered its action, and assumed 
that the court would necessarily condemn for 
the benefit of the United States only. If the 
latter was the view, I consider the principle 
to be sound, though the practice may be of 
doubtful proprietj'. If either an interna- 
tional question or one of salvage could arise, 
it would have been not only fitting, but nec- 
essarj' for the due ordering of the matter 
and its final adjustment, that a prize court 
should pass upon it But the assumption 
was right that the property which, whether 
afloat or on shore, was liable to seizure, and 
was in fact abandoned and surrendered, was 
in law captured at the moment of the cap- 
ture or surrender of the town, and that the 
chance finder of such property within the 
abandoned lines, whether a .commissioned 
ofEieer or not, and whether "belonging to one 
or the other service, was bound to seize for 
the government, and not for himself. The 
argument was pressed with much force, 
that all the fleet must share in such a prize 
as this, because there was no actual chase 
or capture by the Gladiolus, but a virtual 
taking by the whole. I admit the argu- 
ment, but give it a wider application, and 
say there was a virtual surrender to the 
United States forces generally, and the army 
as well as the fleet are captors. If a file 
of soldiers had happened to go on board 
first, the right of the fleet would have been 
no greater or less than it now is. But, as ■ 
the prize act does not meet such a case, I 
am obliged to say that the remedy must be 
sought elsewhere. It is undoubtedly true, 
that if the navy had not been present this 
prize might have escaped to sea; but if the 
army had not been present the town might 
not have been surrendered when it was sur- 
rendered, and if not, the capture might 
equally have failed. 

In the case of the cotton found floating at 
sea, I not only condemned the proceeds as 
prize, but as prize to the captors. This I did on 
the ground that we have applied the princi- 
ple of droits of the admiralty only so far as 
reason and justice require, and that the 
grant of our prize act may well extend to 
any taking at sea by a commissioned cruiser, 
whether there be any resistance or not The 
point argued in that ease was, whether the 
goods were prize at all, or were derelict • I 
had no doubt they were both. Whether they 
were prize to the captor was not argued in- 
dependently of the main question of prize 
or no prize, and I did not think it very im- 
portant, because, under the circumstances of 
that case, I should probably have had no 
difficulty in giving as salvage the moiety 
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which the act grants as prize-mouey, and so 
it was merely a <iiiestion of the form of tlie 
-decree. But the distinction between that 
<-ase and this is, that there the taking was 
<'Iearly and only effected by the commission- 
od cruiser, and there was no evidence how, 
when, or why the goods had been abandon- 
ed, but only that they were enemies" prop- 
<^vty, while here we know or must presume 
that the abandonment was caused by the 
presence of the joint forces, and the capture 
may fairly be said to have been complete 
before the tug came up. If a commi.ssioued 
ship had come into the port that night and 
found one of these abandoned vessels in a 
corner of the harbor out of signal distance 
of any of the fleet, it would shock our sense 
of justice to say that 'the prize should be 
condemned to that vessel as sole captor; 
but the only grounds on which the fleet can 
claim liere are either that the tug was sole 
<-aptor by virtue of such a casual finding, 
and that the others were in signal distance, 
or else that there was a constructive cap- 
ture by the whole fleet. If a constructive 
■capture, it was by army and fleet. We can- 
not resort to constructive capture to let in 
the whole fleet, and to actual capture at the 
same time to shut out the army. 

The Gladiolus herself stands differently. 
By the elastic pi*aetice in prize, a vessel fail- 
ing in a demand for prize-money may be ad- 
mitted to receive salvage. Theoretically this 
reward is given for the preservation and 
<;are of the property, and not for its capture, 
though, in fact, in most cases, the meritori- 
oiis service is chiefly in the caijture. But in 
the present case there were services of a 
strictly salvage character, by which the prize 
was saved from imminent danger of great 
damage or destruction. 

But as this point has not been ai'gued, and 
as there may be questions iipon which the 
sevei"al parties may desire to be lieard, not 
only as to quantum, but even the general 
question of whether these naval persons can 
be salvors, in such a case, I will liear coun- 
sel upon this at an early day, if requested. 

At a subsequent day the court awarded 
salvage to the Gladiolus. 



[NOTE. The coiu-t allowed the claim for 
salvage, and ordered that the residue of the 
fluid, less the sums decreed for damages aris- 
ing from a collision referred to below, should 
be paid over to the United States. An appeal 
■Avas then taken to the supreme court, where 
the decree of the district court was afiirmed. 
13 Wall. (80 U. S.) 389. 

The Gladiolus, while on her way to Boston 
for adjudication, collided with and sank the 
sloop Harper while off Long Island Sound. 
T^pon the arrival of the steamer at Boston, she 
was condemned as prize and sold. Pending 
these proceedings the owners of the Harper in- 
tervened by petition, claiming damages out of 
tlie proceeds. The district court held that 
the intei'vention could not be allowed, and dis- 
missed the petition. Case unreported. Upon 
an appeal by claimants to the supreme court, 
damages wore allowed. 7 Wall. {7-k U. S.) 
152.] 



Case ISTo. IS, 912. 

SISSOX et al. v. GILBERT et a!. 

[9 Blatchf. 1S5; 5 Fish. Pat. Cas. 109.] i 

Circuit Court, N. D. New York. Oct. 10, ISTl. 

Patests— Public Use fou Two Years— Coxsext 
A>fD Allowance — Experimextal Use — Costs. 

1. The fact that an invention was in public 
use and on sale, with the consent and allowance 
of the inventor, more than two years before 
his application for a patent, renders the patent 
invalid, however great the hindrances to the 
application, and whether caused by the want 
of pecuniary means, or other misfortune, 

[Cited in Manning v. Cape Ann Isinglass & 
Glue Co., Case No. 9,041.] 

2. The public i:se, in this case. /irW not to 
have been experimental, the inventor having 
himself manufactured and sold machine.s con- 
taining the invention, through several years, 
and having allowed such machines to be used 
thence onward, for six more years, before ap- 
plying for his patent. 

3. A merely experimental use. made in poofl 
faith, and not in such wise as to amount to a 
fraud upon the public, misleading tlunn into a 
use, in the belief that it is free, does not de- 
stroy the exclusive right of an inventor. 

4. What constitutes an "allowance," by pu 
inventor, of a public use of his invention, nl- 
tliough there are no words of consent, his con- 
sent and allowance being inferred from ac- 
quiescence. 

5. A defence, that the patent was invalid, be- 
cause of such consent and allowance, being 
sustained, the bill was dismissed, hut. under 
the circumstances, without costs. 

This was a final hearing, on pleadings and 
proofs, on a bill [by William Sisson and 
othei-s against David Gilbert and others] to 
restrain the alleged infringement of letters 
patent granted September 24th, ISGl, to the 
complainant Sisson, for an "improvement in 
machine for making staves from bolts," for 
which application was made in November, 
1859, and of which patent the complainants 
were owners. The bill sought, also, an ac- 
count and damages. 

J. H. Townsend, for complainants. 
F. A. ilacomber, for defendants. 

WOODRUFF, Circuit Judge. The claim of 
the patentee, in his specification, is confined 
to two particulars: 1st. Certain rib guides, 
projecting from the guide-bar, against the nar- 
row surfaces of which the stave bolt rests, 
arranged in combination with the vibratory 
bed, in form and position concentric therewith, 
through the open spaces between which ribs 
the.cliips and splintera, cut off by the knife, 
fall, without clogging the machine; 2d. The 
employment of a strip of wood with the ends 
of the gi-ain upwards, inserted in a groove hi 
the bed, along the line where the bed comes 
in contact with the edge of tlie knife, and 
having, at the bottom of tlie groove, a sup- 
porting plate, or bar of iron, or other strong 
material, made adjustable by means of set 
screws, or equivalent means, to sustain it 
firmly along its entire length, to raise or 

1 [Reported by Hon. Samuel Blatchf ord. Dis- 
trict .Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission,] 
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lower the supporting Ijar, by -which, when the 
suL-face end of the strip of wood is cut away, 
it may be i*aised in the groove, pared off, and 
so present an unimpaired surface to the knife. 
Nothing else described in the specification of 
the patentee is secured to him by the patent. 

As to both of these devices, I am constrain- 
ed to say, tliat, in my judgment, the proof 
shows, that both were in public use and on 
sale, with the consent and allowance of the 
patentee, more than two years before his ap- 
plication for a patent. If this be so, then, 
however great the hindmnces to such applica- 
tion, and whether caused by the want of pe- 
cuniary means, or other misfortune, the right 
to the future exclusive use was lost. This may 
be a great hardship, and so may proiierly in- 
duce a court to require very clear proof, and 
dispose them to give full weight to the prima 
facie evidence which the granting of the pat- 
ent itself imports, in support of the patentee's 
title; but, if such use and sale be, neverthe- 
less, established, there is no alternative— the 
court has no discretion. The right claimed de- 
pends upon express statute, and exists only 
by its force and according to its terms; and, 
by that statute, such sale and use are a full 
defence to the inventor's claim. Act .July 4, 
1836, §§ 6, 15 (5 Stat. 119, 123); Act JIareh 3, 
1839, § 7 (5 Stat. 354). 

My conclusion rests mainly upon the testi- 
mony of Sisson, the patentee, himself, and of 
the witnesses called by the complainants, 
fi'om which, I. think, it appears, that, in 1845, 
Sisson was employed by Crossett, the pat- 
entee of a stave machine, to do work for him, 
in the manufacture of his machines, at Fulton, 
N. Y., and that Sisson then suggested to 
Crossett's partner the improvement first claim- 
ed in the above named specification, and then 
placed rib-guides, or projections upon the 
wooden guide by them theretofore used, and, 
soon after, and in the same year, replaced the 
wooden guide or gauge w^ith an iron one, and 
"manufactured the stave machine after ihat 
with those improvements;" and that, after 
Crossett left Fulton, in August, 1845, the 
present patentee continued to manufacture 
and sell to parties who held town rights under 
Crossett's patent. He varied the extent of the 
projection, and varied the number of such pro- 
jecting rib guides, from three to four, and 
finally to five, which last number, he says, he 
settled upon, although his model, deposited 
in the patent office, by which, if the number 
constitutes a material part of his invention, he 
is bound, contains but four. He thinks he 
made these ribs substantially as they are now 
prior to May 1st, 1853, and the last machine 
he made he made in April, 1853, and he made 
them for the parties who owned territorial 
rights to Crossett's patent. 

There seems to me little room to say, upon 
this evidence— without recurring to the testi- 
mony of other witnesses, or to the testimony 
of the making and sale by others of machines 
having such ribs, of vrhich he had knowledge 
— ^that this improvement was not on sale or 



in use with the consent and allowance of the 
inventor. 

In like manner, he made an improvement, 
in 1845, in Crossett's machine, by a groove in 
the bed, and the inseition of wood having the 
grain endwise, to receive the blow of the 
knife when it stmck through the bolt; and 
this he, thereafter, used and sold in the ma- 
chines made by him, down to and including 
the last machine made, as he says, in April,. 
1853. He does not give the precise date when 
the bar in the grooves, with set screws to raise 
the strips of wood, when partially cut away by 
the knife, was introduced; but the complain- 
ants' witness, who worked for the patentee as 
millwright and pattern maker, testified, dis- 
tinctly, that it was put in many machines be- 
fore 1851. 

True, the patentee says, in iis testimony, 
that the last machine which he made was the- 
only one that' had the complete improvement; 
but, on examination of his own evidence, it 
appeal's that no changes were made, except 
the variation in the number and extent of pro- 
jections of the guide bars, and in the thickness 
or weight of the bar placed in the groove. 
These w^ere not of the substance of the inven- 
tion. The patentee would hardly claim that 
any third pai+j^ may use six guide bars instead 
of fom", or a bar in the groove half an inch 
thick instead of a quarter, and not infringe his 
patent. All this was done before the 1st of 
May, 1853, and the machines had gone into 
the use for which this patentee made them. 

It seems to me that this is, as matter of law^ 
within the Statute, and a defence. The pat- 
entee calls this seven years, making and sell- 
ing machines with the improvements, experi- 
mental, for the purpose of ascertaining and 
developing their utility; and he estimates tlie- 
number of machines that he made between 
1845 and 1853, as not more tlian twelve. It 
is settled, that a merely experimental use,, 
made in good faith, and not in such Avise as 
to amount to a fraud upon the public, mislead- 
ing them into a use, in the belief that it is 
free, does not destroy the exclusive right of 
an inventor; but, in the face of the evidence 
of continued manufacture and sale through 
several years, and the allowance of such use 
thence onward, for six more years, before the 
patent was applied for, I think that statement 
will not avail the complainants. 

It is, also, difficult to say, that the informa- 
tion which the inventor had of the manu- 
facture and sale of machines with his im- 
provements by Dutfon & Co., within three' 
hundred yards of his shop, of their surrepti- 
tious procurement of his patterns to be copied 
for the purpose, and his information of the 
manufacture and sale of his improvements at 
Rochester, not followed up or even investi- 
gated by him, the former, especially, contin- 
uing for eight or ten years before the ap- 
plication for the patent was made, were not 
such a permitting of the public use and sale of 
the improvements, as constitutes an allowance 
thereof, within the meaning of the law, al- 
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tlioTij2:h there were no words of conseut. Con- 
stMil and allowance may lie inferred from ac- 
quiescence. 

It is not without regret that I am com- 
pelled to conclude, that, either through ig- 
norance of the law, or want of means or aid 
in procuring the patent for a meritorious in- 
vention, the patentee placed himself in a sit- 
uation in which this action cannot be sus- 
tained. 

The bill must, therefore, be dismissed, but, 
under the circumstances, without costs. 



SISSON (GREENE v.). See Case No. 5,768. 



Case No. 12,913. 

SISSON et al. v. SBABtJItY. 

[1 Sumn. 235.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1832. 

Wills— Devjse — Nature of Estate — Remaixdkks 
— Collateral "Wakrantt. 

1. A devise to "A. and to his male children, 
lawfully hogotten of his body, and their heirs 
for ever, to be equally divided amongst them 
and their heirs for ever," passes a life estate to 
A., with a contingent remainder in fee to his 
<'hildren he having, at the making of the will, 
no children. 

[Cited in Doe t. Oonsidine, 6 Wall. (73 U. S.) 
477.] 

[Cited in Biggs v. MeCarty, 86 Ind. 357; 
Burges v. Thompson, 13 R. I. 719 ; Canedy v. 
Haskins, 13 Mete. (Slass.) 401; Hunt v. Hall, 
37 Me- 366; Malcolm v. Malcolm. 3 Cush. 
482. Cited in brief in Moon v. Stone, 19 
Grat. (Va.) 205; Richardson v, Paige, 54 
Vt. 375.] 

2. The statute of 4 & 5 Anne, e. 16, respect- 
ing collateral warranty, &c., has been adopted 
in Rhode Island. 

[Cited in Ru.<5s v. Alpaugh. 118 Mass. 373.] 

Ejectment [by Philip Sisson and others 
against Cornelius Seabury] for land in Ti- 
verton, Rhode Island. Plea, general issue. 

The parties agreed to a special statement 
of facts as follows : "On the 20th day of August, 
A. D. 1775, Thomas Sisson, then of Tiver- 
ton, Rhode Island, being of sound mind and 
competent to make a will, made and duly 
executed his last will and testament, in the 
words and figures, as set out in the certified 
copy thereof marked A, herewith filed as 
part of this agreement, and admittea as 
sufficient evidence of the said will, and the 
probate thereof; and the said Thomas died be- 
tween the day last named and the 20th day of 
January, A. D. 1777, on which day the said 
will was duly proved, approved, and ordered 
to be recorded by the court of probate of the 
said town of Tiverton, as and for the last 
will and testament of the said Thomas, the^' 
deceased, and took effect as such; and the 

1 [Reported by Charles Sumner, Esq.] 



said will and probate are in all respects valid 
and effectual. Philip Sisson, the grandson of 
said Thomas, named as a devisee in said 
will, was at the time of the execution of said 
will, under the age of twenty-one years, and, 
at that time and also at the time of the pro- 
bate of said will, had had no children, and had 
never been married; but after the decease of 
said Thomas, the said Philip went into pos- 
session of the lands, tenements, and appur- 
tenances devised to him in and by said will, 
under and according to said will, and the 
terms of the devise and devises to him there- 
in; the same lands so devised to him includ- 
ing the premises demanded in this suit, as 
well as other lands lying in Massachusetts; 
and remained in possession of the premises 
demanded in this suit (being part of the 
lands so devised as aforesaid to him), under 
and by virtue of said will and devise, until 
the 29th day of March, A. D. 1814, on which 
day he duly made, executed, and delivered 
to the defendant the deed marked B, here- 
with filed, and agreed to be a part of this 
statement, and duly and legally acknowl- 
edged the same in manner as appears there- 
on, under which deed the defendant went 
into possession of the demanded premises, 
and has remained ever since, and still is. 
in possession thereof. The said Philip Sis- 
son, in Januai-y, A, D. 1785, was lawfully 
married to Susannah Bo wen, now Susanna! i 
Sisson, by whom he had the following named 
children, male and female, of his body 
lawfully begotten in wedlock, namely: Eliza- 
beth, a daughter, since maiTied to Jabez 
Howland; Hannah, a daughter, since mar- 
ried to Peleg Taber; Thomas, a son; Hol- 
den, a son; Susan, a daughter, since married 
to John Tripp; Abraham, a son; Nathan, 
i a son; Cook, a son; Henry Wilbur, a son; 
Lydia, a daughter, since married to Tim- 
othy IngersoU; Abigail, a daughter, since 
married to Jacob Lyons; Pamela A., a daugh- 
ter, since married to Asa M. Lucas; Philip, 
a son; and Phebe, a daughter, since maiTied 
to Exekiel S. Russell; all which said children 
of said Philip and Susannah, excepting th<' 
said son Nathan, and all which said husbands 
of said female children, are the plaintiffs in 
this suit, and now living. The said Nathan 
died in August, A. D. 1S18, intestate ami 
without issue, leaving his said brothers and 
sisters his heirs at law. The said plaintiffs 
and the defendant are citizens of the sever- 
al states, and reside in the several places, 
as stated in the plaintiffs' declaration; and 
the said children of the said Philip Sisson 
were born at the sevei-al times mentioned in 
the deposition of said Susannah, marked C. 
which is admitted, and is to be taken, as 
part of this statement, and all the matters 
stated therein are agreed to be true. The 
said deed to the defendant comprises, not only 
the land demanded in this suit, but a part 
also of the lands so devised to said Philip, ly- 
ing In Massachusetts. The said Philip Sis- 
son, named in said will, and father of the 
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<-Mlclreu and plaintiffs aforesaid, died iu In- 
diana, in September, A. D. 1S17; and since 
his decease, tlie said premises "were demand- 
•ed of said defendant, by Tliomas Sisson, one 
of' the plaintiffs in this suit, on the ground, 
that the said Philip, deceased, had but a life 
■estate therein, and claiming title by way of 
remainder, under said will." 2 

Tillinghast & Whipple, for plaintiffs. 
Mr. Hunter and R. W. Greene, for defend- 
ant. 3 

[Before STORY, Circuit Justice, and PIT- 
MAN, District Judge.] 

STORY, Circuit Justice. The principal 
■question in this case turns upon a devise in 
the will of Thomas Sisson, made in 1775. It 
is in the following words: "Item, I give and 
bequeath to my loving grandson, Philip Sis- 
son, all my homestead farm and housing 
thereon standing, lying part in said Tivex*- 
ton, and part in the township of Dartmouth, 
in the province of Massachusetts Bay, with 
mi my other lands, and salt meadows, and 
sedge flats in said Dartmouth, to him, my 
said gi-andson Philip Sisson, and to his male 
children lawfully begotten of his body, and 
their heirs for ever, to be equally divided 
amongst them and their heirs for ever." 
The testator died in 1777, leaving the said 
Philip Sisson a minor under age (the argu- 
ment says eleven years old only), without 
children, not then having been married. The 
question is, what estate he took under the 
will. If he took an estate tail, it has been 
docked by a conveyance duly made by him 
according to the statute of Rhode Island for I 
barring estates tail. If he took an estate ! 
for life only, and his children, afterwards 
born, took a fee in remainder, then the plain- 
tiffs are entitled to recover the premises, un- 
less they are barred by the warranty of their 
ancestor in the conveyance, by which he 
docked the entail. 

The case has been very thoroughly argued; 
and is certainly not without its difficulties, 
when viewed in connexion with the authori- 
ties. The general rule is, that, in construing 
wills, the intention of the testator is the polei 
star to guide and govern the court. But 
this inile canies us but a very little way; 
for tlie inquiry still remains, what that in- 
tention is, and how it is to be ascertained. 
Now, the intention is to be sought for, not 



2 The papers herein referred to. marked A, 
B, C, are omitted, they not being important to 
the true understanding of the decision. 

3 The very learned arguments in this case 
were in writing, and the reporter was desirous 
of presenting an abstract of them; but, re- 
siding at a distance from the counsel, he was 
unable to procure, probably on account of some 
miscarriage, the arguments on one side, though 
those on the other side were politely forward- 
ed to him. . The great fullness, with which the 
court has gone into the consideration of the 
authorities, will make this necessary omission, j 
perhaps, less regrottod. 



only by consulting the words of the will, 
and the postiire of the facts, which must 
have had an influence, when it was framed, 
and constituting, if one may so say, a part 
of the res gestse; but also by the rules of 
interpretation, in some measure artificial, 
which have been from time to time adopted 
by courts of law for the ascertainment of the 
intention. "Where such rules have long pre- 
vailed, it would produce infinite mischiefs to 
depart from them; for it would necessarily 
loosen the whole foundation of the titles to 
real estate, and unsettle all that constitutes 
safety or security in the administration of 
the law; I mean, the adherence to prece- 
dents. And then, again, not only rules of 
interpretation, but expositions of certain 
phrases, found in certain connexions in wills, 
are entitled to great influence in deciding 
other cases similarly circumstanced. In 
short, precedents constitute the material ba- 
sis of this department of the law. as well 
as of others, in regard to the mode of search- 
ing out, and fixing the intention of the tes- 
tator. So that it may be truly affirmed, 
though it seems, at fii-st view, somewhat par- 
adoxical, that the intention, as expounded 
by courts of law, is, or may be, veiy often 
quite different from the private intention 
and understanding of the testator. 

The difficulty of construing wills In any 
satisfactory manner, renders this one of the 
most perplexing branches of the law. The 
cases almost ovei-whelm us at every step of 
our progress; and any attempts even to clas- 
sify them, much less to harmonize them, is 
full of the most perilous labor. Lord Eldon 
has observed, that the mind is overpowered 
by their multitudes, and the subtilty of the 
distinctions between them. Jesson v. Wright, 
2 Bligh, 50. To lay down any positive and 
definite rules of universal application in the 
intei-pretation of wills, must continue to be, 
as it has been, a task, if not utterly hopeless, 
at least of extraordinary difficulty. The un- 
avoidable imperfections of human language, 
the obscure and often inconsistent expres- 
sions of intention, and the utter inability of 
the human mind to foresee the possible com- 
binations of events, must for ever afford an 
ample field for doubt and discussion, so long 
as testators are at liberty to frame their 
wills in their own way, without being tied 
down to any technical and formal language. 
It ought not, therefore, to surprise us. that 
in this bi-anch of the law the words used 
should present an infinite variety of com- 
binations, and thus involve an infinite va- 
riety of shades of meaning, as well as of de- 
cision. 

In considering the present case, it may be 
well, first, to look at the words of the de- 
vise, and ascertain, if we can, what is their 
natural and appropriate meaning. Having 
done so, we may then endeavor to ascertain, 
if the aiithorities present any solid ground 
for a different construction. If they fortify, 
rather than repel the natural import of the 
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words, then they may afford strong reasons 
for adhering to it. If, on tlie other hand, 
they are opposed to it, then it is to be con- 
sidered, whether they are so exactly in point, 
as to justify us in surrendering it, and fol- 
lowing the conclusions, which they indicate. 
I shall confine my remarks chiefly to the di- 
rect devise; for although the other clauses 
in the will may furnish some illustrative 
lights, they do not seem to me strong enough 
to lead to any decisive conclusion. T%vo 
facts, however, are important to be mention- 
ed; one is, that the testator professes an in- 
tention in the introductory part of his will, 
to dispose of all his worldly estate; and 
there is no residuary clause. So that he 
must have supposed himself to have made a 
final disposal of all his estate, in the spe- 
cific devises. Another fact is, that the dev- 
isee, Philip Sisson, was a minor, unmarried 
and without children, at the time of making 
the will, and at the death of the testator. 

Let us then proceed to the words of the 
will. The first part of the clause is, "I give 
and bequeath unto my loving grandson, Philip 
Sisson, &c., and to his male children, lawfully 
begotten of his body," &c. If the will had 
stopped here, there co\ild not have been a 
doubt, either upon principle or authority, that 
it was the intention of the testator to create an 
estate in tail male in the devisee. In the first 
place, the words import a devise in presenti, 
and as the devisee had no children at the 
time of the will, if we construe the words, 
"his heii-s male," &e., as words of purchase, 
jmd a "designatio pei-sonarum, in presenti." 
the devise becomes utterly void, from 
the want of proper objects in esse to take; 
so that the intention of the testator is de- 
feated." On tlK^ other hand, if they are con- 
strued, as words of limitation, designating 
the succession of heirs to tlie estate, full ef- 
fect is given to the words of the will, and the 
intention of the testator is accomplished. 
"Ut res magis valeat, quam pereat," the lat- 
ter construction oxight to be adopted. This is 
exactly in conformity to one of the resolu- 
tions in Wild's Case, G Coke, 17, which was 
decided by all the judges in England. "This 
difference,"' says my Lord Coke, "was resolv- 
ed for good law; that if A. devises his land 
to B., and to his children or issues, and he 
hath not any issue at the time of the devise, 
that tlie same is an estate tail; for the intent 
of the devisor is manifest and certain, that his 
children or issues should take; and as im- 
mediate devisees they cannot take, because 
they are not 'in rennn natiu-a'; and by way 
of remainder they cannot take; for that was 
not his intent, for tlie gift is immediate. 
Therefore, these such words shall be taken 
as words of limitation, scilicet, as much as 
children or issues of his body." Now. Wild's 
Case has constantly been admitted to be good 
law; and relied on in many subsequent cases. 
See Ginger v. White, Willes. 348; Seale v. 
Barter, 2 Bos. & P. 485, 494. The present 
t-ase is even stronger than the resolution in 
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Wild's Case; for the words implied there, 
"lawfully begotten of his body," are here ex- 
pressed. The whole difficulty is upon the- 
succeeding part of the clause, "his male chil- 
dren, &c., and their heirs for ever, to be equal- 
ly divided among them and their heirs for 
ever." Now, certainly, in construing the 
words of tlie devise, we must take the whole- 
togetlier; and as the former words may be 
enlarged by the latter, so they may also bc- 
restrained and qualified, or explained, by tlu" 
latter. We are not bound to give an absolute 
technical sense to one part of the language, 
and then reject all other parts, as inconsistent 
with it. Lord Chief Justice Willes (and he 
was a very great judge), remarked with great 
force and sagacity, that "a mistaken notion 
has prevailed, that particular words in a will 
are as much technical words, as otliei-s are in 
a deed; and as necessarily pass such an es- 
tate in a will, as others do in a deed; as. for 
instance, that the words issue or children, 
where there are none at the time of the de- 
vise, do as necessarily create an estate tail in 
a will, as 'heirs of the body' do in a deed;" 
and he then added, that much confusion, in 
respect to the construction of wills, had been 
occasioned by this mistake. Id. 

Now, the obvious sense of these words of 
the devise, taken in connexion, is, that all the 
male children of the devisee, Philip Sisson. 
are to have equal shares in the devised prem- 
; ises in fee simple. The devise is "to the male 
, children and their heirs for ever," the veiy 
words, which are expressive of a fee simple; 
and the premises are to be equally divided 
among them (that is, among the male childreni 
and their heirs, which are equally exprt>ssive 
of an equality of shares in the inheritance. If 
this be the obvious sense of the words, and 
the intention of the testator, the next inipiiry 
I is, whether it can be carried into effect by 
; the rules of law. Certainly it can be. i." we 
construe the whole clause to be a devise to 
Philip Sisson for life, with a contingent re- 
mainder in fee simple to his cliildren, as 
purchasers, share and share alike. And it 
can be accomplished in no other manner. 
I Upon this construction, the remainder would 
1 be contiusrent. until the devisee should have 
I a male child bom. It would then vest in him 
. in fee, and open to let in any after-born chil- 
dren in the life of the father. See Right v. 
Creber. 5 Barn. & C. SOG; Doe v. Perryn. :*> 
Term R. 484. In this way the inheritance 
would go exactly in the line, and in the 
shares, marked out by the testator. 

Why, then, should not this construction be 
given to the clause? It is repugnant to no 
words in the will. It conforms to the ap- 
parent intention of the testator. It satisfies 
the rules of law. If, on the other hand, we 
construe the devise, as giving a fee tail to 
Philip Sisson, the whole of tlie words, suc- 
ceeding the first part of the clause, are to be 
struck out of the will. They are repugnant 
to an estate tail in Philip Sisson. His male 
children cannot, if he takes an estate tail. 
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have a fee simple, and tliey cannot take 
equally. On the contrary, the eldest son and 
his issue are to take the whole. The only 
possible objection to it is, that if Philip Sis- 
son should, have children, all of whom should 
die in his life-time, leaving issue, the issue 
could not take under the will. But this is no 
more than what may occur in every other 
case of a lapsed devise. 

But it may be said, that, in order to give 
this construction to the devise, the court is 
compelled to insert the words, *'for life," aft- 
er the words of devise to Philip Sisson; or, in 
other words, the court is compelled to intro- 
duce a qualification not found in the text. 
If this be admitted, still the posture of the 
case is not changed; for by the general rules 
of law, where the estate is indefinite, the 
party takes for life only, unless a different in- 
tention be clearly indicated. The testator 
has not said in terms, that Philip Sisson shall 
have an estate tail. If the court is to give 
such a construction to the devise, it must de- 
part from tlie words used, and substitute for 
"male children," the words "heirs male of his 
body." In either case the court is comjjelled 
to ascertain, what is not expressed, that is to 
imply a qualification or limitation upon lan- 
guage absolutely indefinite. Now, there is no 
rule of construction better founded in com- 
mon sense, as well as in law, than the rule, 
that effect is to be given to all the words 
used, if they are sensible in the place, in 
which they occur, and if no apparent inten- 
tion of the testator is thereby violated. 
Where words of devise are used, giving an 
estate to A., and then to B., no one would 
doubt, that the estate to A. was a mere life 
estate, although not so expressly limited. It 
results from a general rule of law. If the 
testator, instead of designating the second 
devisee by name, uses words, which are com- 
monly a mere "descriptio personarum." the 
conclusion is equally natural, that the estate 
to A. is for life only. We are at liberty to 
abandon this conclusion only when there is 
an apparent intent to use the words, as words 
of limitation, and not as words of description. 
"Male children" are not, technically speaking, 
words of limitation, but of description of per- 
sons. The court ought, then, clearlj^ to see, 
that they are used as words of limitation, be- 
fore it abandons their common meaning. 

On tlie other hand, the construction, that the 
will- gives an estate tail to Philip Sisson, com- 
pels us to reject the whole of the superadded 
words, and to deprive them, not only of their 
ordinary meaning, but of all meaning. Now, 
it may be admitted, that where the testator 
has expressed two intentions, which are incom- 
patible with each other, the general intention 
ought to prevail over the particular intention; 
otherwise, there would be a total failure of the 
devise from uncertainty or repugnancy. And, 
notwithstanding this rule, giving effect to a 
general over a particular izitent, has been 
sometimes objected to, it seems to me plainly 
founded in common sense; and it is certainly 
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fully borne out by the authorities. Thus, an 
express devise for life has often, from the ac- 
companying words, been held to carry a fee 
tail.4 

If, then, looking solely to the terms of the 
will, we should be naturally, nay, necessarily 
led to the conclusion, that to give effect to all 
the words of the will, the devise ought to be 
constmed, as an estate to PhiUp Sisson for 
life only, with "a contingent remainder in fee 
to his male children; and in point of law, 
such a devise would be good and effectual; let 
us see, in the next place, whether the case is 
so bound up by authority, as to forbid a resort 
to this mode of interpreting it. 

Now, it appears to me, that a careful sur- 
vey of the authorities will demonstrate, not 
only that the court may, but ought to give 
this very interpretation to the devise. The 
authorities, which are apparently the other 
wa5', are all distinguishable, and leave the pres- 
ent case wholly imattected in principle; or at 
least, if this be not universally true, the great 
mass of these authorities are consistent with it. 

In the first place, as to the authorities in 
favor of the intei-pretation. I do not pretend 
to go over all of them; but I will mention 
some of those most directly in point, premis- 
ing only, that some of them go to show, that 
where the first estate is given indefinitely, it 
may be restrained to a life estate; and others, 
to show the controUing effect of the superadded 
words. Indeed, where an estate is given in- 
definitely, the rule of law is (.as I have already 
suggested) that it is to be deemed a life estate 
only, xmless that construction be repelled by 
the context. Ih Luddiugton v. Kime, 1 Ld. 
Raym. 203, the words of the devise were, to 
A. for life, and in case he should have any 
issue male, then to such issue male and his 
heirs for ever, and if he should die without is- 
sue male, then to B., and his heirs for ever. 
And it was held, that A. took an estate for life 
only, witb a contingent remainder iu fee to his 
issue male. Here, indeed, the words for life 
were inserted; but as there was a devise over, 
those words alone would not have prevented 
A. from taking an estate tail. See Robinson 
V, Robinson, 1 Burrows, 3S; Doe v. Laming. 
2 Burrows, 1100, 1107; Piersou v. Vickars, 5 
East. 54S. The effective ground of the de- 
teiTuiuation was upon the superadded words, 
"issue male a'nd his" heirs for ever." Lord 
Raymond s*ays, that the judges held, that tlio 
testator designed the words, issue male, to be 
a description of the pei"son, ""because (he add- 
ed) of the farther limitation to the issue, name- 
ly, and to the heii-s of such issue for ever." 
In Gmger v. White, Willes, 348, the devise was 



* See Burnet v. Coby, 1 Barnard. 367; Lud- 
dington v. Kime, 1 Ld. Raym. 203; Goodright 
V. I'ullyn, 2 Ld. Raym. 1437. 2 Strange, 729; 
Wright V. Pearson, 1 Eden, 119; Measiu-e v. 
Gee, o Barn. & Aid. 910; Robinson v. Robin- 
son, 1 BuiTows, 38; Doe v. Smith, 7 Term R. 
531; Doe v. Cooper, 1 East, 229; Doe v. 
Featherstone, 1 Barn. »& Adol. 944; .lesson v. 
Wright, 2 Bligh, 1, 51; Pierson v. Vickars, 5 
East, 548; Seaward v. Willock, Id. 198. 
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lo his son A. for life, and. to Iiis daughter S. 
for hfe, in case she lived unmarried, in com- 
mon between them; but if the said S. shall 
marry, or die before A., then A. to have the 
sole use for life, and from and after the de- 
cease of the said A. and S., or other determina- 
tion of their estate therein, to the male chil- 
dren of A. successively, one after anotber, as 
they are in in-iority of age, and to tlieir heirs; 
and, in default of such male' children, to the 
female children of A., and their heii-s; and in 
case A. should die without issue, to W. in fee. 
It was held, that A. took an estate for life only, 
and the children, by reason of the devise over, 
an estate tail general by piu'chase. In Doe v, 
reaming, 2 Buitows, 1100, the devise was to A., 
and the heirs of his body lawfully to be be- 
jj:ottcn, as well females as males, and to their 
heirs and assigns for ever, to be divided equal- 
ly, shai-e and share alike, as tenantjs in com- 
mon, and not as joint tenants. It was held 
that A. took an estate for life only, and that 
the heirs of her body were entitled to a fee 
as purchasers. The court relied xipon the su- 
peradded words, as unequivocal, to show the 
intention of the testator. That case is as di- 
rectly in point with tlie present, as can -well be 
imagined. Tlieie were no words limiting the 
estate to A. for life. In one respect it was 
stronger; for the testator had used the words, 
"heirs of her body," which are peculiarly ap- 
propriate to an estate tail; and yet, upon the 
plain force of the superadded -words, those 
words were withdrawn from their natural 
meaning, as words of limitation. In the pres- 
ent case, the words are "male children," 
which, as contradistinguished from "heirs of 
the body." naturally import words of descrip- 
tion, and not words of limitation. See Doe 
V. Perryn, S Term R. 48-1. Unless, indeed, this 
case of Doe v. Laming, can be overtumed, and 
it has never yet been overturned, I for one do 
not see, how th6 present case can be differ- 
ently decided. In Doe v. Perryn, t\ Term R. 
484. the devise was to A., the wife of B., for 
life, remainder to trustees, to preserve contin- 
gent reniaindere, remainder to the children of 
A. and B., and their heii-s for ever, to be divid- 
ed among them equally, and if but one cliild, 
to such child only and liis heirs for ever; and 
for default of such issue, remainder over. A. 
and B., at the death of the devisor, had no 
child. It was held, that the estate was a con- 
tingent remainder in fee to the children, which 
on the birth of a child would vest in that cliild. 
subject to open in favor of after-born children. 
In Doe V. Collis, 4. Term R. 294, the devise 
was to the testator's two daughters, to be 
equally divided between them, namely, one 
moiety to one and her heirs, and the other 
moiety to the other for life, and after her de- 
cease to the issue of her body, and their heirs 
for ever. It was held, that the second daugh- 
ter took an estate for life, with remainder to 
her children as purchasers in fee. In Bumsall 
V. Davy, 1 Bos. & P. 215, the devise was to A. 
and the issue of her body, as tenants in com- 
mon, but in defaiTlt of such issue, or if all die 



under twenty-one years, without leaving is- 
sue, remainder over. A. never had any issue. 
It was held, that A. took for life with a con- 
tingent remainder to the issue as purchasers. 
In Crump v. Nor^vood, 7 Taunt 3G2, the de- 
vise of gavelkind lands, stripped of unimpor- 
tant circumstances, was to A. for life, and 
after his decease to the heirs of his body, and, 
if more than one, equally to be divided, and to 
take as tenants in common, and if but one, 
to such one only, and to his, her, or their heirs; 
and if A. dies without issue, or, leaving such, 
they should all die without attaining twenty- 
one years, remainder over. It was held, that 
A. took for life, with remainder to his chil- 
dren, as tenants in common in fee. In Doe v. 
Burnsall, 6 Term R. 30, the devise Avas to A., 
and to the issue of her body lawfully to be be- 
gotten, as tenants in common, if more than 
one, and, in default of such issue. &c., devise 
over. It was held, that A. took an estate for 
life only, and the limitation to her children 
was a contingent remainder to them as pui'- 
chasers. In Grettou v. Haward, 6 Taunt. 94, 
the devise was to A., she paying my ju.st 
debts, and after her decease to the heirs of lier 
body, share and share alike, if more than one, 
and in default of issue to her own disposal. It 
was held, that A. took for life only, with a 
remainder in fee to all her children. In Doe 
V, Elvey, 4 East, 313, the devise was to A., 
and to the issue of his body lawfully begotten 
or to be begotten, his, her, .or tlielr heirs, equal- 
ly to be divided if more than one; and in de- 
fault of issue, &c., a devise over. It was 
strongly intimated by the court, that A, took 
an estate for life only; but it was unneces- 
sary to decide the point. In Doe v. .lesson, o 
Maule & S. 95, the devise was to A. for life, 
and after his decease unto tlie heirs of his 
body, in such shares and proportions as A. 
should appoint, &c., and for want thereof to 
the heirs of the body of A., share and share 
alike, as tenants in common, and if but one 
child, the wliole to such child only; and for 
want of such issue, to the testator's own heirs. 
It was held by the court of King's bench, that 
A. took an estate for life, and his children 
took an estate for life. We shall presently 
see, that this decision has been overturned by 
the house of lords upon its own circumstances, 
and principally because the plain import of the 
words heirs of body, was not overcome by the 
other superadded words, taking into considera- 
tion the devise over. Jesson v. Wright, 2 
Bligh, 1. In Doe v. Goff, 11 East, lilJS. the de- 
vise was to A., and the heirs of her body, be- 
gotten or to be begotten, as tenants in com- 
mon, and not as joint tenants; but if such is- 
sue should die before twenty-one, then to B. 
in fee. It was held that A. took an estate for 
life only, with remainder to all her children 
equally, as purchasers. This decision also has 
been overturned upon the same ground as the 
preceding. 2 Bligh, 1, 55, 57. In Right v. 
Creber, 5 Barn. & C, 866, the devise was to 
trustees, in ti-ust to permit A. to receive rents 
for life, and from and after her deatli unto 
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the heirs of her body, share and share alike, 
their heirs and assigns for ever. It was held, 
that A. took an estate for life, and her chil- 
dren toolv as purchasers in fee; the estate to 
open to let in children horn after the tes- 
tator's death. In JefEery v. Honj-svood, 4 
iladd. 39S, the devise was to A., and to all 
and every the children, whether male or fe- 
male, of her hody lawfully issuing, and unto 
his, her, and their heii-s as tenants in common. 
It was held, that A. took for life only, with 
remainder to her children as tenants in com- 
mon in fee. This case also is as nearly in 
point as can well be imagined. The estate to 
A. is indefinite; the remauider is to the chil- 
dren in fee, as tenants in common, and there 
is no devise over; which are precisely the 
leading circumstances in the present case. 

Now, I believe, that no case whatsoever win 
be found to have decided, that where the de- 
vise has been in. terms to childi'en and their 
heirs, without any devise over, the parent 
^hall take an estate tail. Where the words of 
the devise have been to "issue," or "issue of 
the body," and their heirs, or heii"s of their 
bodies, it has often been held, that the parent 
took an estate for life only. In addition to 
the cases already cited on this point, are Back- 
house V. Wells, 1 Eq. Cas. Abr. 1S4, 2 Strange, 
731, 800; Maudoville v. Lackey, 3 Ridg. App. 
352; Merest v. James, 1 Brod. & B. 4S1, 4 
Jloore, 327. The great struggle has been, 
where the words have been "heirs of the 
body," with superadded words. The constant 
Argument has been, that these words have a 
teclmical, appropriate meaning, as words of 
limitation, to designate heirs in succession, and 
that, therefore, tliey are to be construed as 
such, unless the context clearly establishes, 
that they are used in a different sense, and as 
synonymous with cliildren. Words inconsist- 
ent with the technical meaning are not, (it has 
been said,) sufficient to overthrow it; but 
there must be a clear expression of intention 
by the testator to use them as descriptive of 
particular persons, and not merely'as descrip- 
tive of a succession of- heirs. 

Let us now proceed to examine some of 
the most impoi*tant cases, which are favor- 
able to the defendant; and it will be found, 
that they turn wpon the same ground of rea- 
soning. The first, and indeed that, which 
may now be deemed the great leading author- 
ity on this head, is Jesson v. Wright, 2 Bligh, 
1. There, as we have seen, the devise was 
to A for life, and after his decease to the 
lieirs of his body, in such proportions as he 
should by deed appoint; and, for want of 
such appointment, to the heirs of the body 
of A., share and share alike, as tenants in 
■common; and if but one child, the whole to 
such child, and for want of such issue, to 
the heirs of the testator. The house of lords 
held, that under this devise A. took an es- 
tate tail. Lord Eldon founded his judgment 
upon the ground, that tlie words, to A. for 
life, followed by the words, heire of his body, 
Tvould give a fee tail, if the will had stopped 



there. He argued, that the words might yield 
to a clear particular intent, that the estate 
should be for life only; and that such may 
be the effect of superadded words, or any 
expressions showing the particular intent of 
the testator; but it must be clearly intelli- 
gible and unequivocal. And he thought, that 
no such intent was clearly and unequivocal- 
ly shown in the superadded words. On the 
contrary, he thought, that the words, "for 
want of such issue," showed, that the issue 
were to take in succession, that is, as heirs 
of the body, and not as a mere description 
of the persons, who were children; and that 
children alone were not the objects of the 
testator's bounty, but other issue. Notwith- 
standing, therefore, the other superadded 
words, "as tenants in common," &c., the gen- 
eral intent must prevail over the particular 
intent. Lord Redesdale put *his judgment 
upon the ground, that the technical words, 
"heirs of the body," should have their legal 
effect, unless, from subsequent inconsistent 
words, it is very clear the testator meant 
otherwise. He thought by heirs of the, body, 
the testator did not mean exclusively chil- 
dren, but that there were other objects of his 
bounty. 

Now, it is material to state, that in this 
ease the devise to the "heirs of the body," 
had no superadded words of limitation to 
them in fee; so that, if it meant children, 
they would take for life only. And Patte- 
son, J., in Doe v. Featherstone, 1 Barn. & 
Adol. 9J4, which was decided expressly up- 
on the authority of Jesson v. Wright, and 
as not distinguishable from it, took notice of 
the difference between it and Right v. Cre- 
ber, 5 Barn. & O. 866, where there were 
supei-added words of fee, to the words, "the 
heirs of the body," which led to a different 
view of the intention. In Doe v. Feather- 
stone, the devise was to the testator's son- 
in-law A., and B. Ms wife, for their lives 
and that of the survivor, and immediately 
after the survivor's decease, then to the 
heirs of the body of B. by A., to be equally 
divided among them, share and share alike. 
It was held, that B. took an estate tail, al- 
though there was no devise over in default 
of issue, as in Jesson v. Wright, the court 
thinliiing, that the general intention was not 
displaced by the inconsistent words. In 
Franklin v. Lay, 6 iladd. & Gel. 258, the 
devise was to A., and the issue of his body 
lawfully to be begotten, and to the heirs of 
such issue for ever; but if A, should die 
without leaving any issue, then remainder in 
fee over. It was held by the vice-chancellor, 
that A. took an estate tail, for the words, 
"leavin^g issue," could not be restrained to 
mean issue living at A.'s death, but meant an 
indefinite failure of issue, which would clear- 
ly indicate an estate tail in A. Now, it may 
be added, that "issue" is generally construed 
to include descendants, unless the conti-ary 
be the testator's intention. Sir William 
Grant recognised this, as the settled rule in 
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Leigh v. Norbury, 13 \qs. 339.5 But tlie re- 
verse is tlie rule ,as to the word "children." 
for they are construed as desci*iptive of per- 
sons, or words o( purchase, unless the con- 
trary clearly appears to be the intention of 
the testator. The same remarks are appli- 
cable to King V. ilelling, 1 Vent. 22.>, 232, 
2 Lev. 58; Eoe v. Grew, 2 Wils. 322; Shaw 
V. "Weigh, 1 Eq, Cas. Abr. 184; King v. 
Burchell, 1 Eden. 424, 1 Amb. .S79; Denn v. 
Puekey, 5 Term R. 299; Frank v. Stovin. 3 
East, 548; Doe v. Applin, 4 Term R. 82; 
Attorney General v. Sutton, 1 P. Wms. 754; 
Stanley v. Lennard, 1 Eden, 87; and Doe v. 
Halley. 8 Term R. 5. In all of them there 
was a devise to A. generally, or for life, and 
to his "issue," witli superadded words, and 
in default of issue, a devise over. The de- 
vise over is not always decisive, as we have 
seen; but it often has had a most material 
influence. In Goodright v. Pullyn, 2 Ld. 
Raym. 1437, 2 Strange, 729, the devise was 
to A. for life, and after his decease to the 
lieii-s male of the body of A., lawfully to be 
begotten, and his heirs for ever; but if A. 
should die without such heir male, then re- 
mainder over. It was held, that A. took an 
estate tail. The court mainly relied upon the 
ground, that the words heii-s male are nomina 
colleetiva, words of limitation, and not of 
purchase, and that the word "his" referred, 
not to heirs male, but to A. Wright v. Pear- 
son, 1 Eden, 119, 1 Amb. 3.18, is precisely to 
the same efifect In Morris v. Ward, cited 
8 Term R. 518, the devise was to A. for 
life, and after her decease to the heirs of her 
body, begotten or to be begotten, and to his 
or her heirs for ever, and for want of such 
heirs of the body to the testator's next heirs 
and their heirs for ever. It was held an es- 
tate tiiil in A. This case also turned upon 
the force of the words, "heirs of the body," 
in a technical sense. Measure v. Gee, 5 
Barn. & Aid. 910, is precisely to the same 
effect. In Doe v. Smith, 7 Term R. 531, the 
devise was to A., and the heirs of her body, 
lawfully to be begotten, as tenants in com- 
mon, and not as joint tenants; and in case 
A. shall happen to die before twenty-one, or 
without leaving issue, then devise over. It 
was held, that A. took an estate tail, upon 
the ground of effectuating the geueml against 
a particular intent, the general intent being, 
that the issue of A. should take in succes- 
sion, evinced by the words, "heirs of the 
body," and also by the language leading to 
the devise over. Lord Kenyon, on that oc- 
casion, distinguished the case fi'om Doe v. 
Laming by remarking, that there were no 
words of limitation superadded to the "heirs 
of the body" of A. Now, such words are in 
the ease at bar. Doe v. Cooper, 1 East, 229, 

5 See Roe v. Grew. 2 Wils. 322; Shaw v. 
Weifih. 1 Bq. Cas. Abr. 184; King v. Burchell, 
1 Eden, 424; Denn v. Puekey, 5 Term R. 299; 
Frank v. Stovin. 3 East. 548; Doe v. Applin. 
4 Term H. 82; Stanley v. Lennard, 1 Eden, 87; 
Doe V. Halley, 8 Term R. 5. 



where the words were "issue of A.," turned 
x^jon precisely the same considerations; as 
also did Pierson v. Vickars, 5 East, 54-*. 
In Bennett v. Tankerville, 19 Ves. 170, the 
devise was to A. for life without inpeach- 
ment of waste, and from and after his de- 
cease to the heirs of his body, to take as 
tenants in common, and not as joint tenants; 
and in case of his decease w^ithoiat issue, de- 
vise over. It was held an estate tail in A. 
Here, again, the technical words, "heirs of 
the body," occurred without any superadded 
words, "to their hell's," and there was a 
devise over on a failure of issue. In Doe v. 
Goldsmith, 7 Taunt. 209, 2 Marshall, 517. 
the devise was to A, for life, and immedi- 
ately after his decease to the heirs of his 
body lawfully to be begotten, In such parts, 
shares, and proportions, &e., as A. shoidd 
appoint, and in default of such heirs of his 
body, devise over. It was held a fee tail in 
A., upon the same genei-al grounds, as the 
preceding cases. Here, there was a devise 
over in default of issue; and there were 
no superadded words to the words, "heirs 
of the body" of A. In Doe v. Harvey. 4 
Barn. & C. 610, the devise (of gavelkind 
land) was to A. for life, and from and aftei' 
the determination of that estate to trustees 
to preserve contingent remainders, and from 
and after the decease of A. to and amongst 
all and every the heirs of the body of A.. 
as well female as male, such heirs, as well 
female as male, to take as tenants in com- 
mon; and for default of such issue, devise 
over. It was held a fee tail in A. The 
ground of the decision was the same as in 
the preceding eases, upon the technical force 
of the words, "heirs of the body." and the 
general intention, namely, that the intention 
was, that the estate should remain in the 
family of A., as long as the family should 
exist. This could be effected only by con- 
struing the words, "heii-s of the body," to be 
words of limitation. If construed to be 
words of purchase, and all the children of A. 
should die in his life-time, leaving issue, 
the latter coiild not take. And besides; 
there being no superadded words of limita- 
tion to the words, "heirs of the body." it 
would be difficult to say, that the children 
of A. could take more than an estate for life. 
The decision of Jesson v. Wright had also 
manifestly great weight in this decision. 

These are the most material eases, which 
can be urged as favorable to the defendants. 
They may be dismissed by remarking, that 
they all differ from the ease at bar, in hav- 
ing the devise, after the estate to the first 
taker, to be in the technical words, "to heirs 
of the body," or "to tbe issue" of the first 
taker; and if there are superadded words, 
there is also a devise over on faihire of is- 
sue. In the case at bar the devise is to 
I'hilip Sisson, and to his male children, not 
to the heirs of his body, or his issiie; the]**' 
are the superadded Avords, "their heirs for 
ever, to be equally divided amongst them;" 
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and tUere is no devise over. If, under sueli 
circumstances, the estate is construed to be 
an estate tail in Pliilip Sisson. tlieh, as 
tliere is no devise over, and no residuary 
clause in tlie will, the testator lias failed to 
do, what he expressly states his intention to 
be in tbe beginning of Ms vpill, to dispose 
of all his worldly estate. Indeed, the whole 
reasoning on wMch this class of decisions is 
founded, when rightly understood, applies 
with great force to the opinion, which I 
liave already expressed, on the true intei*- 
pretation of the present will. The leading 
ground is, that l,vords, which have a known 
technical meaning, or general use, .as words 
of limitation, indicating heirs in succession, 
shall not be presumed to be used in any 
other sense, unless there is clear and un- 
equivocal evidence, that a different sense 
was absolutely intended. Inconsistent words 
used do not necessarily import such an in- 
tention; for the testator may still use the 
words to denote heirs in succession, and 
mean to accomplish other objects incompati- 
ble by law^ with that intention. Apply the 
same ground of reasoning to the present 
case. The word "children" is in a technical, 
as well as a general sense, used as a word 
of purchase, as a description of persons, 
and not as a word of limitation. See Doe v. 
Midgrave, 5 Term R. 320; Scale v. Barter, 
2 Bos. & P. 485; Ginger v. White, Willes, 
348. If another meaning is sought to be 
forced upon it in a particular v/ill, deflecting 
it from its general and appropriate sense, 
that must be made out by clear and xm- 
oquivocal evidence. In the case at bar. no 
such unequivocal evidence exists. On the 
contrary, every part of this clause of the will 
reads consistently, and full effect is given to 
every word in it by adhering to the tech- 
nical and general sense. A departure from 
that sense involves the rejection of impor- 
tant words In that clause, sensible in the 
place where they occur, and indicative of a 
legal intention. 

There are stronger cases than the present, 
where the general sense has prevailed. In 
Oates V. Jackson, 2 Strange, 1172, 7 Mod. 
439, the devise was to A. for her life, and 
after her death to my' daughter B., and her 
children of her body begotten, or to be be- 
gotten by her husband C, and their heirs 
for ever. B. at the time of making the will 
had one child, and afterwa^rds had three 
more. It was held, that B. took, as joint 
tenant in fee, with all her children. And 
Co. Litt. 9, was relied on, that a gift to B., 
et liberis suis et a lour heirs, is a joint fee 
to B. and his children. Now, whether it 
might not have been a more just construc- 
tion of the will in 2 Strange, 1172, to have 
held it an estate to B. for life, with remain- 
der in fee to her children, I do not stop to 
inquire. It is sufficient, that it was not held 
to be an estate tail in B. The case of Jef- 
fery v. Honywoofl, already cited 4 Madd, 
398, is still more direct, and is certainly far 



more satisfactoiT- Crawford v. Trotter, 4 
Madd. 361, leads in the same direction, as 
far as it goes. Upon the whole, I can find 
no case, which goes the length of establish- 
ing the correctness of the construction of 
this will contended for by the defendants; 
and to adopt it, would, in my judgment, be 
to overthrow the clear and positive inten- 
tion of the testator. On the other hand, 
there are, as I think, decisive authorities in 
favor of construing the estate of Philip 
Sisson to be a life estate only, with re- 
mainder 'in fee to his male children, under 
circumstances far less strong than those be- 
longing to the present case. And I would 
add, that, in all cases of this sort, if the 
intention be clear, no authorities, applicable 
to other wills, ought to preclude the court 
from carrj'ing that intention into effect, if 
it can be done without disturbing the settled 
principles of law. 

My opinion is, that the plaintiffs are en- 
titled to recover, unless the warranty in 
this case is a rebutter or estoppel of their 
claim. This leads me to the consideration 
of the question of the effect of the warrantj'. 
If the statute of 4 & 5 Anne, c. 16, npon 
the subject of collateral warranty, has been 
adopted in Rhode Island, it puts an end to 
the question. In February, 1749, the legisla- 
ture of Rhode Island passed an act, reciting 
in the preamble, that a committee had been 
appointed at a previous session to prepare a 
bill for introducing into the colony such of 
the statutes of England as are agreeable to 
the constitution, and to make a report of 
their doings, and that the committee had 
presented a report (reciting the report at 
large), and therefore enacted, "that all and 
every of the statutes aforesaid (that is, the 
statutes referred to in the report) be and 
they are hereby introduced into this colony, 
and shall be in full force therein, until, tlie 
general assembly shall order otherwise." 
The report referred to begins , as follows: 
"We the subscribers, being appointed to re- 
port, what statutes of Great Britain are and 
ought to be in force in this colony, do re- 
port as followeth. that the following stat- 
utes, namely, the statute of Merton con- 
cerning dower; tlje statute of "Westminster 
the first, as far as concerns bail; Glouces- 
ter; "Westminster the second, 'de donis con- 
ditionalibus'; first Henry the Fifth, ch. 5th, 
of additions; partitions in general; the stat- 
utes of Heniy the Eighth, concerning leases, 
saving and excepting the last paragraph of 
the said statute; twenty-first of James Fir.st, 
ch. 16th, for limiting real actions; and that 
of thirty-second of Henry the Eighth, ch. 2; 
the statutes of James and Elizabeth, and all 
other statutes that concern bastardy, so far 
as applicable to the constitution of this col- 
ony, &c., &c.; the statute of twenty-seventh 
Hemy the Eighth, commonly called the stat- 
ute of uses;" and (after enumerating several 
other statutes in the same general way) adds 
"the statute of the foui-th and fifth of Anne, 
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ch. 16, relating to joint tenants and tenants 
in common; that part of the statnte of the 

of Anne, tliat suhjects lessees that hold 

over their term against the will of the lessor, 
to the payment of double rent during the 
time thej- hold over," &c., &c. And then 
concludes, "All which statutes, we are hum- 
bly of opinion, have heretofore been, and 
still ought to be, in force in this colony." 
The language of this report is extremely 
loose and inaccurate. But it is observable, 
that the words descriptive of the particular 
statutes are not their exact titles, but rather 
those, by which they were commonly known; 
and where a part of the statute only is in- 
tended to be adopted, and a part excluded, 
that intention is exijressed in positive terms. 

In the Revision of 1767 ("page oo), the intro- 
duct(;ry enactment is, "'that all the courts 
iu this colony shall be held to, and govern- 
ed by the statutes, laws, and ordinances of 
this colony, and such statutes of parliament 
as are hereinafter mentioned, that is to say," 
—and it recites the same statutes in the very 
terms of the report of 1749. The statute 
here described, as "the statute of the fourth 
and fifth of Anne, ch. 16th, relating to joint 
tenants and tenants in common." is entitled 
"An act for amendment of the law and the 
better advancement of justice." It contains 
a great variety of sections, among which are 
provisions for allowing double pleas, extend- 
ing the statutes of jeofails, authorizing a 
view by juries, dispensing with attornments 
by tenants, regulating dilatory pleas, allow- 
ing a plea of payment after the day to bonds, 
and stay of proceedings on payment of prin- 
cipal and interest, fixing the competency of 
witnesses to nuncupative wills, providing for 
declarations of uses upon fines and recoveries 
after they are levied, limiting actions against 
persons beyond seas, regulating suits on bail 
bonds, providing against bars by collateral 
warranty, providing for costs to defendants 
in error, and, finally, in the last (the twenty- 
seventh) section, for actions of account by 
one joint tenant or tenant in common, his 
executors or administrators, against another 
joint tenant, or tenant in common, his execu- 
tors or administrator; and also an action of 
account against the executors or administra- 
tors of every guardian, bailifd, or receiver; 
neither of which lay at the common law. 
Com. Dig. "Accompt" B, D; Wheeler v. 
Home, Willes, 208; Co. Litt. 172. 

Now, it is not unimportant, that the com- 
mittee in their report state, that the statute of 
Aime and the other statutes referred to, have 
heretofore been in fox-ce in the colony. And 
it would certainly require veiy sti'ong lan- 
guage to induce the court to believe, that a 
statute professedly in "amendment of the 
law and for the advancement of justice," and 
which, in most of its provisions, was directly 
applicable to the colony, was not intended to 
be generally adopted. The words "relating to 
joint tenants and tenants in common," are de- 
sci'iptive of the statute generally, and do not 



Import in the connexion, in which they stand, 
that the part, which relates to joint tenants 
or teuants in common, and no more, is or 
has been adopted. If it had been the in- 
tention of the committee or of the legisla- 
ture, thus to restrain the adoption of the 
statute, the same language would have been 
used, as in other parts of the report, where 
such an intention existed. Thus, the statute 
of "Westminster the first is adopted "so far 
as concerns bail": the statute of 32 Hen. 
VIII., concerning leases, excepting the last 

paragraph; that part of the statute of 

Anne respecting tenants holding over, &c.. 
&c. Indeed, it seems almost incredible, that 
the committee, or the legislature should have 
intended to adopt that part only of the twen- 
ty-seventh section of the statute, which gives 
an action of account between joint tenants 
and tenants in common, and yet have left out 
that part of the same section, which gives 
an action of account against the executors 
and administi-ators of guardians, bailiffs, and 
I'eceivers. And yet this would be the inevitable 
result of giving a construction to the language 
of the report, which should consider the words 
as restrictive, instead of being descriptive of 
the statute. It would be far more incredible, 
that there should be an intention to adopt this 
comparatively unimportant part of the stat- 
ute of 4 & 5 Anne, e. 16, to the total neglect 
and exclusion of the other numerous and 
infinitely more important provisions for the 
amendment of the law and the furtherance 
of justice contained therein. The doctrine of 
coUatei-al warranties, for instance, which this 
statute cuts down, is one of the most unjust, 
and oppressive, and indefensible iu the whole 
range of the common law; and, in a country 
like ours, would daily work the greatest pub- 
lic mischiefs. Collateral warranty is, as every 
lawyer knows, where the ancestor has made 
a warranty of land, which warranty, upon 
his death, descends upon the heir, whose title 
to the same land neither is, nor could have 
been, derived from the warranting ancestor. 
And yet, though no assets should descend to 
the heir from that ancestor, and though the 
heir's title to such land should be otherwise 
complete, he would be ban-ed of his title by 
the warranty of his ancestor. Thus, a ten- 
ant for life by the curtesy might alien the 
land with warranty, and by this warranty, 
descending upon his sou. might withou.t as- 
sets bar him of his maternal inheritance. 
This was cured by the veiy statute of Glou- 
cester (6 Edw. I. c. 3) referred to in the re- 
port, as to tenants by the curtesy, and by a 
later statute as to tenants in dower. But it 
remained a standing reproach upon law and 
justice, until the statute of 4 &. 5 Anne ap- 
plied the same rule to all other tenants for 
life. 2 Bl. Comm. 302, 303. Surely, this was 
a grievance of a far more weighty nature, 
than the mere defect of a remedy for an ac- 
count between joint tenants and tenants in 
common, in cases where they had not been 
made bailifEs. It appears to me, therefore. 
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that as the language of the report, taken in 
connexion with the legislative enactment, is, 
that the "statutes of fourth and fifth Anne, 
eh. 16," are adopted, it would be a most un- 
justifiable interpretation for the court to 
say, that the chapter sixteenth was not adopt- 
ed; but only a fragment of a single section 
of the statute. My opinion is, that the leg- 
islature adopted the whole statute, so far as 
it was, or could be, applicable to the colony. 

This disposes of the question of warranty, 
and thus removes the only remaining ground 
against the plaintiffs' right to reeover, I 
will only add, in reference to a point made 
at the argument, that the covenant of war- 
ranty, though it is deemed a personal cove- 
nant in this country, and may not authorize 
a recoveiy over of the value from the heii', 
if he has assets, in a warrantia chartaj, but 
only in an action of covenant; yet that does 
not i)revent the covenant of warranty from 
operating as a bar to the title of the heir by 
way of rebutter, when it descends upon him 
from the warranting ancestor. See Doe y. 
Prestwidge, 4 Maule & S. 178. 

The district judge concurs in this opinion, 
and judgment must be given accordingly. 



SIX BARRELS OP DISTITjLED SPIRITS 
(UNITED STATES v.). See Case No. 10,- 
294. 

SIX BOXES OF ARMS (UNITED STATES 
v.). See Case No. 16,295. 



Case ]S'o. IS, 914. 

SIX CASES OF SILK RIBBONS. 

[3 Ben. 536; i 11 Int. Rev. Rec. 13.] 

District Court, S. D. New York. Dec, 18G9- 

CDSTOMS DDTIES — UXDEHVALUATIOS — MARKET 

Value— EviDESOE. 

1. Under the act of March 3, 1803 (12 Stat. 
737), where goods imported from abroad are 
owned by their manufacturer, he miist swear 
that his invoice contains the actual market 
value of the goods at the time and place when 
and where they were manufactured. 

2. ''Actual market value," is the price at 
which the manufacturer holds his goods for 
sale in the ordinary course of trade. 

■ 3. The time when an article is manufactured 
is when its manufacture is completed. 

4. The law presumes that there was, at such 
time and place, an actual market value, and no 
evidence can be received, in an action to for- 
feit the goods for fraudulent undervaluation, 
to show that there was no such value. 

5. The law requires the best evidence to be 
given of any fact. 

6. A series of sales or a single sale in the or- 
dinary course of trade, is one of the best evi- 
dences of market value. 

7. Offers by merchants or manufacturers to 
sell their goods in the usual course of trade 
are among the best evidences of their market 
value. 

8. In an action to forfeit goods for fraudulent 
undervaluation, the juiy have the right, in the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



absence of proof of such sales or offers, to re- 
sort to the cost of manufacture, with the 
manufacturer's profit added, as a means of de- 
termining what was their actual market value. 
But, in that case, the cost of the raw material 
iScto be* taken as of the time and place of manu- 
facture. 

9. Any intentional undervaluation is cause 
for the forfeiture of the goods; and the inten- 
tional undervsihiation of any item in an in- 
voice authorizes the forfeiture of the whole in- 
voice. 

10. Where the court decides that probable 
cause has been shown for the seizure of the 
goods as so forfeited, the burden is upon the 
claimant to show that the invoice contains the 
actual market value of the goods. 

At law. 

William 31. Evai-ts and William G. Ohoate, 
for the United States. 

Edwin W. Stoughton and Sidney Webster, 
for claimants. 



BLATCHFORD, District Judge (charging 
juiT). This prosecution, gentlemen, for the 
forfeiture of the goods in question here, is 
founded upon two statutes of the United 
States— the fourth section of the act of ilay 
28, 1830 (4 Stat. 410), and the first section 
of the act of March 3, 1863 (12 Stat. 737). 
The substance of the act of 1830 is, that if the 
invoice upon which foreign goods are entered 
at the custom-house is made up with intent, 
by a false valuation, to evade or defraud the 
revenue, the goods shall be forfeited; and the 
substance of the act of 1863 is, that if any 
owner of any imported goods shall knowingly 
make, or attempt to make, an entry thereof 
by means of any false invoice, or of any false 
paper, or of any other false pmctice or ap- 
pliance whatever, all the goods named in the 
invoice shall be forfeited to the United 
States. 

At Basle, in the Swiss Confedemtion, there 
has existed, for a long series of years, a man- 
ufacturing and mercantile house, doing busi- 
ness under the name of Forcart Weiss and 
Burldiardt Wildt, composed, at present, of 
three partners, Daniel Burkhardt, Daniel 
Burkhardt Forcart, and Louis Burkhardt For- 
cart These gentlemen are engaged in the 
manufacture of silk ribbons, and they dispose 
of a large portion of their manufactures by 
sending tliem on consignment to the United 
States, to the city of New York, for sale here 
by a mercantile house— Kutter, Luckemeyer 
& Co. They have pursued this business of 
sending their goods to New York, to this 
house, and its predecessors, for about twenty- 
seven years. The law on the subject of in- 
voicing foreign goods, in a case of this kind, 
is veiy explicit. As these goods were sent 
here by the persons who manufactm-ed them, 
on consignment, for sale on their account, the 
proceeds to be returned to them, and were 
not actually sold abroad, the law requires that 
the invoice shall contain the actual market 
value of the goods at the time and place when 
and where they were manufactured. In the 
present case, in compliance with the law and 
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the instructions from the proper autliorities 
of tlie United States, one of the partners of 
rhis hoiiije has made oath, as required by the 
net of JIarc'h 3. ISt^i, that the invoices con- 
tain the actual inarlret value of the goods at 
rhe time and place when and where the same 
n-ere manufactured. The definition of the 
words "actual market value" has been read 
to you from the decision made by the supreme 
court of the United States in the case of 
(niquot's Charapague. 3 Wall. [70 U. S.] 11-i. 
The definition is, that the words "actual mar- 
ket value" mean the price at which the man- 
ufacturer holds his goods for sale, the price 
at which he freely offers them in tlie market 
the price winch he is willing to receive for 
them if they are sold in the ordinary course 
of trade. That is a definition M'hich com- 
mends itself to the good sense of every man. 
A manufacturer who sends his goods to this 
counti-j-aunder the circumstances under which 
the goods in this case were sent, has no right 
to substitute, in his invoice, anything else for 
the actual market value. The oaths in this 
case are. that the invoices contain the actual 
market value; and the question will be, in 
the first place, whether these invoices contain 
the actual market value of these goods at the 
time and place when and where tliey were 
manufactured, and, in the next place, if they 
do not, whether they were made iip by these 
manufacturers with the intent to evade and 
defraud the revenue of the United States, or 
Avitli a knowledge 'on their part that they did 
not contain such actual market value. 

There are seven invoices involved in this 
case, the fii-st of them dated on the 6th of 
July, ISGG, and the last of them on the 28th 
of August, ISiiiy. covering a space of fifty- 
three or fifty-four days. The government 
claims to have shown to j'ou, by the evidence, 
that there is. in fact, an undervaluation in 
these invoices, or, in other words, that these 
invoices do not contain the actual market 
value, in respect to five different descriptions 
of ribbons— what are known as patterns 3o0, 
351 and 2C1, tatfetas unis and satins imis L. 
There are some ribbons of pattern 3oO in ev- 
ery one of the seven invoices; and the law is. 
That if there is a knowing undervaluation in 
respect to any one item in any invoice, all 
of the items and goods in that invoice are to 
he forfeited to the United States, as well as 
the item in respect to whi<'h such undervalua- j 
tion exists. Of pattern 351 there are some * 
only in invoices 1 and 2; of pattern 2G1 there 
are some only in invoices 2, 4. G and 7; of 
taffetas uiys there are some only in invoices 
1, 2, 3 and G; and of satin miis I^ thei-e are 
some only in invoices 1, 3, 6 and 7. ^ 

The expression "actual market value" hav- 
ing been defined to you, there is only one 
other tei"m in the statute that requires any 
explanation or definition. The statute re- 
quires that, when the goods are obtained in 
any other manner than by purchase, the in- 
voice shall contain the actual market value 
thereof at the time and place when and where 



the same were procured or manufactured. 
In this case, it must be the actual market 
value at the time and place when and where 
the goods were manufactured. The time 
when an article is manufactured means, un- 
der this law, the time when its mamifact»n-e 
is completed— when it is in a condition to 
have, as a complete manufactured article, u 
market value; and it does not mean any oth- 
er preceding stage in the process of manu- 
facture. The testimony of ilr. Daniel Burk- 
hardt is, that these goods were in that stjite 
of complete manufacture from one to two 
weeks prior to the dates of the several in- 
voices. From these views, you will perceive 
why It is that the law, which requires such 
actual market value to be inserted in the 
invoice, does not and will not permit any- 
thing else to be inserted in place of such ac- 
tual market value. It will not permit thy 
actual cost of the goods, with a manufactur- 
er's profit added, to be inserted in the invoice 
instead of the market value; and this case 
furnislies an illustration of why such a prin- 
ciple, under this law, never could be admit- 
ted. It appears, from the evidence on both 
sides, that the cost of the raw silk used in 
the manufactxu-e of these ribbons enters so 
largely into the expense of manufacturing 
them, as to constitute from seventy to eighty 
per cent, of the entire expense of their maim- 
facture. the cost of the d^-eing and weaving, 
and other expenses, in an old settled country, 
such as Switzerland, being, as a general rule, 
a fixed sum; that the variation in the cost 
of manufacttire depends upon the variation 
in the price of raw silk; that, in consequence 
of the war between Austria and Prussia, in 
the summer of 18G(>, there being an interrup- 
tion of trade, and the demand for ribbons 
being less, there was a fall in the price of 
raw silk; and that, after the war closed, in 
July, 1806, raw silk advanced, because of 
the prospect of a market for ribbons. Now, 
if the claimants in this case bought raw silk 
at its lowest price in ilay or June, and out 
of such silk manufactured ribbons, but did 
not have them completed and ready for mar- 
ket until after the 8th of August, when the 
witnesses. Mr. Farwell and ilr. VioUier, were 
at Basle, and by which time the price of 
raw silk had advanced to a point from twelve 
to fifteen per cent, higher than its lowest 
price in May or June, and if the claimants 
afterward made out invoices of such ribbons, 
upon the basis of their cost, as made of the 
raw silk bought at such lowest pi-ice in May 
or June, you will perceive that the cost of 
the goods so arrived at would not and could 
not represent their market value at the time 
when they became a completed manufacture, 
which is what the law of the United States 
requires. It would represent the cost of the 
goods to the manufacturer, undoubtedly, be- 
cause he was fortunate enough to procure 
his raw silk when it was low, and to have a 
market for his manufactured goods some 
time afterwards, at a price for those goods 
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based upou an increasecl ijrice of raw silk. 
This rase, tlierefoi-e, furnislies a complete il- 
lustration of why the United States can nev- 
er sidmit that a manufacturer shall invoice 
his goods at their cost to him with a profit 
lidded— at the price that he paid for the raw 
silk which he puts into the particular goods, 
with the other expenses of manufacture and 
41 profit added. If any such principle of 
valuation Avere to be admitted by the United 
States, as cost with a profit added, the cost 
that the United States would have a right 
to insist upon, in a case like the present, 
would be a cost based upon a price for raw 
silk at the advanced rate at which it stood 
when the goods were completely manufactur- 
ed, ready for market; otherwise, the United 
States would be defrauded of its j'ust rev- 
enue. But it is not the law that an individual 
has any right whatever, under any circum- 
stances, to substitute, in his invoice, for the 
sictual market value, cost with a manufac- 
turer's profit added. He must put in the ac- 
tual market value. 

How is the market value to be arrived atV 
There are three sources of evidence, which 
have been laid before you by the two par- 
ties to this controversy. One source of evi- 
dence is actual sales at Basle. Another 
source is, offers to sell at Basle, made by 
tliese manufacturers, to individuals seeking to 
purchase. A third source of evidence is the 
cost of the goods, with a manufacturer's profit 
added. It is in evidence, that the claimants 
had been in the habit, for some period before 
the date of the fii-st invoice in question here, 
the 6th of July, of invoicing to Kutter, Lucke- 
meyer & Co., at New York, goods of the same 
patterns, qualities, styles, and general assort- 
ment with the goods under seizure, at the 
same prices that are found in the invoices of 
the goods seized; and I believe that the prices 
in these seven invoices do not vary at aJl 
from each other, for tlie same quality of goods. 
The evidence in regard to actual sales of 
these goods, as a basis of ascertaining their 
victual market value, at the time and place 
when and where they were manufactured, and 
the manufacture of them was completed, con- 
sists, in this case, of three sales, made at 
Basle, by the claimants— one to a person by 
the name of Jlitschke, residing at Riga, in 
Russia; another to a German merchant at 
Leipsic, by the name of Kettembeil; and a 
third to Tobin, Di.Kon & Davisson, of San 
Pmncisco. You have heard the evidence and 
the arguments of the counsel for the respec- 
tive parties in regard to these various sales. 
I shall not recapitulate the evidence. It is 
•claimed, on the part of the government, that, 
sis compared with the prices charged by the 
<;]airaants on the sale to Tobin, Dixon & Da- 
visson, of taffetas unis, and satins unis Ij, the 
same kinds of goods are undeiTftlued in the 
invoices involved in this suit— the taffetas unis, 
to the extent of 128/i<, per cent., and the 
satins unis L, to the extent of 18 per cent. 
The manner of making the comparison, and 



the basis and grounds of it, you have heard 
discussed by the counsel on both sides. So, 
also, as compared with the prices charged to 
ilitschke, it is claimed, on the part of the 
government, that there was a large underval- 
uation in the invoices in this suit, and some 
undervaluation, also, as compared with the 
prices charged to Kettembeil. 

The second class of evidence consists of of- 
fers made by Forcart Weiss and Burkhardt 
"Wildt, to sell ribbons at Basle, which are 
claimed to be like ribbons, in quality and 
value, and n^erchantable worth at Basle, with 
the ribbons in these invoices, those offers 
being contained in the letters which have been 
read to you. One was an offer, made in writ- 
ing, on the Sth of August, 1866, at the time 
that Mr. Farwell and ]Mr. Yiollier visited the 
establishment of the claimants, at Basle. In 
the letter, which the claimants then and there 
wrote and delivered to Mr. Farwell, they say: 
"In answer to your request, we have the honor 
to hand you, herewith, some samples of our 
three qualities," that is, qualities 350, 351, and 
261, "taffetas a lisieres," that is, taffetas with 
edges, "the prices of which are below. 
Trusting that our offer, which Ave have based 
upon the lowest prices of the raw material, 
will induce yon to give us an experimental 
ordex*, we present to you, sir, our respectful 
salutations." Subjoined to the letter are the 
prices of each of the patterns, 350, 351, and 
261, for each of the A'arious widths, the price 
being stated for each piece of 14.40 metres in 
length, with a deduction to be made, of 24 per 
cent., as "bonification d'aunage," or allowance 
for diffei-ence of measure, to reduce the price 
to the price for each piece of 11 meti-es, or 12 
yards, in length, because the pieces were to be 
put up in pieces 11 metres in length, instead 
of 14.40 metres in length. There was, also, "to 
be a further discount, of 20 per cent., and the 
price was to be payable in three months, Avith 
an alloAA'ance of 2 per cent., for payment 
within thirty days of the date of the invoice, 
an acceptance on Paris to be given, and the 
goods sent free to Havre. Next, you have the 
letter of the claimants, addressed and sent by 
them to Mr. S. D. Jones. Mr. Farwell, over 
the signature of Samuel D. Jones, wrote, at 
Geneva, a letter, addressed to the claimants, 
at Basle, and dated Lyons, August 27th, 1866, 
and forwarded it to Mr. Yiollier, at Lyons. 
Mr. Yiollier posted it at Lyons. It reacJied 
the claimants at Basle, and their answer to 
it, addressed to Mr. S. D. Jones, at Lyons, 
and dated at Basle, August 30. 1866, was sent 
to Lyons, through the post office, and AA^as re- 
ceiA'-ed by Yiollier, and was sent by him, Avith 
its contents, Avhich consisted of the letter, and 
of the samples of ribbons referred to in it, to 
Farwell, at Geneva. In the letter of the 27th 
of Aiigust, to the claimants, the Avriter says: 
"Being on my first visit to Europe, for the 
purpose of purchasing goods for the market 
in California, I am desirous of comparing the 
qualities of Basle ribbons, of the cheapest 
kinds of taffetas uuis, with St. Etienne 
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goods." Taffetas miis is a quality of libbon 
not meutiouod iu the letter of tlio Stli of Au- 
gust, from tho claimants to Farwell. "I sliall 
be in Basle at the close of next -R-oek. or early 
the week after, and hope then to have the 
pleasure of visiting your house, and perhaps 
doing some business with you. In the mean 
time, will you have the kindness to forward 
to me samples,, and your lowest cash prices, 
for, say, three or four of your lowest qualities 
of taffetas unis and a lisieres, suitable for 
country trade in California, in order that I 
may examine and compare theni^ with others 
here, and so satisfy myself as to which is the 
best market for me to purchase in. On my visit 
to Basle, if I find it possible to do some busi- 
ness with your house, I will furnish you with 
my references, which will be found satisfac- 
tory. Be kind enough to let me know how 
early you could till an order for from four 
hundred to five hundred cartons, in case I 
should conclude to purchase. Please address 
me, poste restante, at Lyons." In answer to 
that letter, the claimants addressed and sent | 
to Mr. S. D. Jones, at Lyons, the letter dated i 
Basle, August 30th, 1866, in which they ac- ' 
knowledge the receipt of his letter of the 
27th of August, and say: "According to your 
demand, we have the pleasure of handing 
you, enclosed, samples of our two qualities 
in taffetas unis, and two qualities taffetas a 
lisieres, whose actual very lowest prices you 
will find at the foot of the present letter. 
As we suppose that you will sufficiently 
know the actual standing of the silk market, 
when the prices of raw silk are going higher 
from day to day, you will please to observe 
that, under those conditions, we cannot en- 
gage ourselves to keep you our very lowest 
prices for some time. To fill an order of 
400 to 500 cartons, would require at least 
two months, as those goods are not ready on 
hand, but are to be manufactured expressly 
on order. Expecting your kind visit for 
next week, we shall be glad to hear from 
you, that our offers will give you occasion to 
a satisfactory business." Appended to this 
letter, were the prices of two qualities of 
taffetas unis, and of, patterns 350 and 351, 
for the various widths of each, for pieces 
14.40 metres in length, with 20 per cent, dis- 
count, payable at three months, with an ex- 
tra discount of two per cent., for cash, goods 
free to Havre. It is claimed, on the part of 
the government, that the prices stated by 
the claimants, in these letters of the 8th of 
August and the 30th of August, are consid- 
erably higher than the prices stated in the 
invoices of the goods under seizure, for ar- 
ticles of like description, quality, pattern, 
and value. 

If you believe, from the evidence, that the 
claimants, when they wrote those letters, 
and delivered or sent them to Mr. Farwell 
or Mr. Jones, believed that Mr. Farwell and 
Mr. Jones, respectively, came to them as 
customers, in good faith, intending to pur- 
chase ribbons, and if you believe that the 
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offers made by the claimants, in these let- 
ters, were bona fide offei-s to sell the goods 
named therein, upon the terms named there- 
in, you have a right to regard such offei-s, if 
they refer to goods like those under seizure. 
as evidence to be taken into consideration bj- 
you, in determining the question of the ac- 
tual market value of the goods under seizure, 
at the time and place of the manufacture of 
those goods. 

The law, in all departments of its adminis- 
tration, in courts of justice, always requires- 
the best evidence to be produced of any fact. 
In regard to the actiial market value of mer- 
chandise abroad, a series of sales, general in 
their character, not accompanied by any ex- 
ceptional circumstances, tending to make 
any one or more of such sales higher or low- 
er than it would be but for such exceptional 
circumstances, or even a single sale, in the- 
ordinary course of trade, is one of the best 
evidences of market value. So, also, oft'ers 
by merchants or manufactiirers to sell their 
goods to persons who are supposed by them 
to come as buyers, in good faith, such offers 
being made in the usual course of trade, un- 
der such circumstances as generally attend 
the sale of merchandise, are among the best 
evidences of the actual market value of the 
goods in respect to which the transactions 
tali* place. It is only when such evidence- 
is wanting, in a case of this kind— it is only 
when you are unable to arrive at the actual 
market value of the goods, from actual sales- 
of similar goods about the same time, or 
from offers to sell, made under the circum- 
stances which I have specified as necessary, 
in respect to the same goods, or goods of the- 
same qualitj', " that you have a right to re- 
sort to an inferior class of evidence, as evi- 
dence of market value— that is, to the cost, 
with a manufacturer's profit added. But. 
as I said before, if, in this case, you shall 
consider that there is no evidence of actual 
sales, at Basle, of goods like those under 
seizure, and no evidence of offers by tht^ 
claimants to sell, at Basle, similar goods, 
from either of which you can arrive at a 
conclusion as to the actual market value, at 
Basle, of the goods in the invoices in ques- 
tion, and if you shall then have to resort to 
the cost of the goods, with a manufacturer's 
profit added, you Vfill not be authorized to- 
compute such cost on the basis of the cost 
of the raw silk to the claimants, if you shall 
find that the claimants were paying for raw- 
silk a higher price, at the time of the com- 
pletion of the manufacture of the goods, than 
the actual cost to them of the same quality 
of raw^ silk, which went into the manufac- 
ture of such gcods. The government is not 
bound to accept such low cost of the raw 
material. It is entitled to the benefit of the- 
price of the raw material at the time when 
the goods were completed in their manufac- 
ture. 

It results, therefore, that if the invoices, 
or any of them, of the goods under seizure,. 
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Avere made up by the claimants witli an in- 
tent, by a false valuation of the goods de- 
scribed in them, to evade the payment of 
any part of the duties chargeable by law 
thereon, the goods contained in any invoice 
so made up are forfeited, and your verdict 
must be for the United States, as to such 
invoice. So, too, if you shall find that the 
goods seized, or any of them, were entered 
by means of an invoice which did not truly 
state the actual market value of the goods, 
or of any of them, named therein, at the 
time and place when and where the same 
were manufactured, with the knowledge, on 
the part of the claimants, that such invoices 
did not contain such actual market value, all 
the goods so entered are forfeited, and your 
verdict must be for the United States. There 
are, therefore, two questions for your con- 
sideration. You will, in the first place, in- 
quire whether the aettial market value was, 
in point of fact, higher than the value stat- 
ed in the invoices to be such market value. 
If you shall find that it was not, and that 
the invoices were not undervalued, your ver- 
dict will be for the claimants. But, if you 
shall find that the invoices were too low, 
you will have to go into a further inquii-y, 
whether such undervaluation. was made, on 
the part of the claimants, knowingly, or 
with an intent to evade or defraud the rev- 
enue of the United States. If you shall find 
that It was not, your verdict will be for the 
claimants. But, if you shall find that it 
was, your verdict will be for the United 
States. 

The market value to which the claimants 
were required to conform the valuation in 
their invbices, was the actual market value 
of the goods, or of goods of the same de- 
scription and quality, at Basle, at the time 
of the completion of the manufacture of the 
goods, which was, according to the testi- 
mony, within a week or two before the date 
of each invoice. The law presumes that 
there was, at the time and place of the man- 
ufacture of the goods seized, an actual mar- 
ket value thereof; and no evidence can be 
received or considered, under the law, and 
under the oaths to the invoices, to show there 
was not, in fact, such actual market value 
thereof. The cost of the goods will come 
under consideration, if at all, not as a sub- 
stitute for market value, but merely as an 
item of evidence on the question as to what 
was the actual market value. Therefore, 
you must assume, in this case, that there 
was an actual market value for these goods, 
at the time and place "of their manufacture, 
the only question being to ascertain what 
such actual market value was. The claim- 
ants had no right to adopt any other stand- 
ard of value than such actual market value, 
nor do I understand them as claiming that 
they had such right. They have sworn, in 
the oath on each invoice, that such invoice 
contains the actual market value; and their 
claim is, not that they had a right to set 



foi-th anything except the actual market val- 
ue, but that the actual market value was the 
cost, with the manufacturer's profit added, 
at the percentage named in the testimony, 
and that such actual market value was no 
greater, according to tlieir idea of actual 
market value. So, also, the claimants were 
required to state, in their invoices, the actual 
market value of their goods, at the time and 
place of their manufacture, not only without 
regard to the cost thereof, but without re- 
gard to the profit or loss which might result 
from their consignment thereof, or any loss 
which may be shown, in the end, to have re- 
sulted therefrom. If they chose to take the 
cost, and add a profit, and made up the actu- 
al market value in that way, and it turns 
out, in the end, that that is the actual market 
value, very well; but, if it turns out, in the 
end, that that is less than the actual market 
value, the claimants cannot maintain, under 
the law, that they had a right to put in place 
of the actual market value, the cost, with 
the manufacturer's profit added. Nor is the 
manufacturer relieved or excused from stat- 
ing in his invoice such actual market value, 
or justified in adopting any other standard 
of value, because he may not himself make 
sales at home of similar goods, but may con- 
sign all such goods for sale to foreign mar- 
kets. 'Although he may adopt such course 
of trade, he is, nevertheless, required to 
state, in his invoices, the actual market val- 
ue of such goods, at the time and place of 
their completed manufacture; that is, the 
price at which he holds such goods for sale, 
at such time and place, the price at which 
he, then and there, freely offers them in the 
market, such price as he is, then and there, 
willing to receive for them, if they are sold 
in the ordinary course of trade. As I stated 
to you before, but perhaps not quite fully 
enough, you must, in considering the ques- 
tion of individual sales of similar goods, such 
as the sales to lEitschke, Tobin, Dixon & 
Davisson, and Kettembeil, inquire whether 
they were made in the ordinary course of 
business, or whether the circumstances un- 
der which they were made were such as to 
make them sales exceptioiial in character, 
and not a fair index of actual market value. 
So, in regard to offers to sell goods, such as 
are contained in these letters of the 8th and 
30th of August, they are competent evidence, 
from which you may find actual market 
value, if you shall believe that they were 
fair ordinaiy business offers, made in good 
faith, and under the belief, on the part of 
the claimants, that the party to whom they 
were made was intending to become, and 
might become, a purchaser; and the circum- 
stance, that the party to whom they were 
made did not, in fact, intend to purchase, is 
wholly immaterial. The question is. the state 
of mind, and the belief and intent, of the 
claimants,- not what was intended by Jones 
or Farwell. The test is, whether the claim- 
ants believed that Farwell and Jones came 
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to tliein in sood faith, iutemliui? to l)ecomo 
purchasers. 

In determining the question of knowledf;e 
or intent, on the part of the claimants, in 
tlie undervaluation of their jroods in the in- 
voices, if you shall find that such underval- 
uation was made, the question for consi{lei'a- 
tion will be. whether such undervaluation 
was made knowinjfly. that is, with a knowl- 
edge, on the part of the claimants, that tlie 
value stated ought to have been higher, in 
order to be the actual market value, or de- 
signedly, or whether it was the result of 
honest mistake, or an accident. If you shall 
find that it was made knowingly, or design- 
edly, your verdict must be for the United 
Stiites; otherwise, for the claimants. So, 
also, if you shall tind tliat the claimants 
knowingly or designedly stated, in any in- 
voice, a value less than the actual market 
value, knowing what that actual market 
value was. and that it was greater than the 
value stated in the invoice, it makes no dif- 
ference as to what was the motive, or the 
reason, or the process of reasoning, on tlie 
pai't of the claimants, upon or by which they 
arrived at the value stated in the invoice. 

It is the law, and has been ever since tlie 
year 1799. that, in cases of this kind, where 
the court decides that probable cause is 
shown for the seizure of the goods, the bur- 
den of proof is upon the claimant to clear 
up the suspicion thrown around the case, and 
fo show that the invoice contiiins the actual 
market value of the goods. In the present 
case, the burden of proof is upon the claim- 
ants, to show affirmatively, by evidence sat- 
isfactory to you. either tliat the goods seized 
were, in fact, invoiced at their actual market 
value, or, in ease they were not so invoiced, 
that the undervaluation was not made know- 
inglj' or with a design to evade or defraud 
the revenue, but was made by an honest mis- 
take or by an accident. If. upon the whole 
evidence, the claimants have not proved, to 
your satisfaction, either that the goods were 
invoiced at their actual market value, or that 
the failure to so invoice them was the result 
of an honest mistake, or of an accident, your 
verdict will be for tlie United States; other- 
wise, for the claimants. Any undei-valua- 
tion. however small, made knowingly or in- 
tentionally, Avill entitle the government to 
yoiu' verdict, and any unden'aluation so 
made, in respect to any one item in any in- 
voice, will authorize a forfeiture of all the 
goods contained in the same invoice. 

The questions of fact in tliis case, which 
have been so elaborately argued by the coun- 
sel on both sides. I shall leave entirely to 
your considei'ation. They are questions ex- 
<*lusively for you. under the rules of law 
which I have stated. Impressing upon you 
The importance of this case to the United 
States, in res-'pect to the principles involved 
ill it, and reminding you of the equal duty, 
tliat is incumbent upon you. to stand be- 
tween the United States and individuals resi- 



dent abroad, if they have made an honest 
mistalve, looking, as they do, equally with tlie 
government, to you and to your action for 
shield and protection, and satisfied that you 
will give to the case patient and attentive 
deliberation, and apply it to tlie rules of law 
which I have laid down, I commit it to your 
ai'bitrament. 

Tlu' jur.v were disdiarged, without having 
been able to agree on a verdict. 
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Case No, 12,915. 

SIX liUXDREI) AND EKJHTY TIECES 
OF MERCHANDISE. 

[2 Spr. 233.] i 

District Court. D. Massachusetts. Oct., 18()3. 

Prize — AimiRALTV Jt'uisDicTiON — Enemy 
Propekty. 
Tlie district courts of the United States 
have jurisdiction in prize in case of enemy's 
property found on a wliarf, having been recent- 
ly watiT-borne. and there captured by a force 
sent in boats from a vessel-of-war. 
ICitcd in I'. S. v. Two Hundred and Sixty- 
Nino and One Half Bales of Cotton. Case 
No. l«,.xS3.] 

These artiides of merchandise were ferried 
across tlie Chowan river in North Carolina, 
at Reddick's ferry, and landed on a wharf, 
preparatory to their being taken to \^'eldon. 
They were not contraband of war. but were 
the property of au inhabitant of tlie country 
under the rebel government, wlio. the evidence 
showed, was himself actually a rebel. The 
Chowan river was at the time occupied by u 
naval force of the United States for block- 
ading and all other purposes of war. The 
goods were captured soon after tliey were 
landed, by a force sent for the purpose, from 
the United States steamer Hunchback, under 
Lieutenant Colhoun. Being found in a dam- 
aged condition, the property was sold after 
an api^raisement, by order of the commander 
of the squadron, and the proceeds sent to the 
assistant treasurer at Boston, to await ad- 
judication. There were no claims interposed. 
It was libelled as prize, and the only ques- 
tion was of admiralty jurisdiction, 

R. H. Dana. .Tr., U. S. Atty., for the United 
States and captors. 

The court of admiralty in England has al- 
ways taken cognizance of captures made by 
the forces of the admiral (i. e. the naval 
for<'es>. whether the property at the time of 
its capture was actually water-boi'iie or on 
land and whether the capture was made by 
the naval forces alone, or in conjunction witli 
the land forces, where the capture is part of 
the necessary operations of war, and not 

1 [Reported by John Lathrop, Esq., and here 
reprinted by permission.] 
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mere seizure by land forces for the iJiirpose 
of private loot or booty. Lord Mansfield's 
opinion in Lindo v. Rodney, 2 Doug. 613 
[note]; Key v. Pearse, cited in Le Caux v. 
Eden, 2 Doug. GOG; Ships Talien at Genoa, 
4 C. Rob. Adm. 388; The Army of the Dec- 
can, 2 Knapp, P. C. 152, and note; The Cape 
of Good Hope, 2 O. Rob. Adm. 274; The 
Thorshaven, Edw. Adm. 102; The Rebeekah. 
1 O. Rob. Adm. 22T; The Stella Del Norte, 5 
C. Rob. Adm. 349; The Island of Trinidad, 
Id. 92. This view of the subject has the sanc- 
tion of the highest authorities in the United 
States. Mai-shall, C. J., in .Jennings y. Car- 
son, 4 Ci-anch [8 U. S.] 20; Peters, .T., deci- 
sion, note to 4 Craneh [8 U. S.] 5; The Emu- 
lous [Case No. 4,479]; Story, .T., in Brown 
V. U. S., 8 Craneh [12 U. S.] 137. The dis- 
tinction is that captures made by naval 
forces, in that capacity, under the direction 
of naval or admiralty authorities, as part of 
naval warfare, are prize, within the meaning 
of the law, whether made on laud or at sea, 
and are passed upon by the court of the ad- 
miralty, on principles of international law; 
while property taken by land forces is booty, 
and governed by different i-ules. The fedeml 
courts of the United States, as courts of 
admiralty, have jurisdiction over the whole 
subject of prize, as extensive as that of the 
court of admiralty in England. The Betsey, 3 
Dall. [3 U. S.] 6; Talbot v. Janson, 3 Dalh 
[3 U. S.] 133; Jennings v. Cai-son, 4 Craneh 
[8 U. S.] 2; The Alerta, 9 Craneh [13 U. S.] 
359; Penhallow v. Doane, 3 Dall. [3 U. S.] 54; 
The Amiable Nancy [Case No. 331]; The 
Emulous [supra] ; 2 "Wheat. (Story's Append.) 
1. The act of 18G1 (chapter 60; 12 Stat. 319) 
specially recognizes the jurisdiction of this 
court over all classes of prize. 

SPRAGUE, District Judge. The evidence 
leaves no doubt that this is property of the 
enemy. The only question is whether this 
court has jurisdiction over it as prize in ad- 
miralty. It seems to be settled that the dis- 
trict courts of the United States possess all 
the prize jurisdiction of a court of admiralty. 
Such is the construction given by the authori- 
ties to the statutes and the clause in the con- 
stitution conferring jurisdiction on the fed- 
eral courts, and such has been the practice. 
The authorities cited show that the jurisdic- 
tion of the admiraltj' over matters of prize 
certainly extends far enough to cover the cir- 
cumstances of this case. How much farther 
it may extend, it is not neeessai-j'^ to consider. 
Here the merchandise, being enemy's prop- 
erty, was ferried across a river occupied by 
our naval forces for all purposes of war, act- 
ing under strictly naval authority; and it 
was soon afterwards seized on the wharf by 
a naval force sent from one of our vessels 
for the purpose. It is not necessary to de- 
cide whether this property might not be lia- 
ble to municipal confiscation or forfeiture on 
the instance side of this court, under any of 
the special statutes passed to meet this rebel- 



lion. It is not proceeded against as forfeited 
or confiscated, but for condemnation as prize 
of war; and I am satisfied that the admiraltj- 
jurisdiction of this court is sufficient to em- 
brace the case. 

See Alexander's Cotton, 2 Wall. [69 U. S.] 
404. 



Case TTo. IS, 916. 

SIX HUNDRED AND FIFTY-ONE 

CHESTS OF TEA v. UNITED 

STATES. 

[1 Paine, 499.] i 

Circuit Court, S. D. New York. April Term,. 
1826. 

Customs Duties — Forfeiture — Istent op Act — 
Marks and Certipicatks. 

1. The spirit of the revenue laws is, not to 
create a forfeiture of property, except for acts 
of the owner attended with fraud, misconduct, 
or negligence. 

[Cited in The Waterloo, Case No. 17.257: 
U. S. V. Curtis, 16 Fed. 189; Cargo ex Lady 
Essex, 39 Fed. 767.] 

2. He is not to suffer for the fraud, miscon- 
duct, or negligence of the revenue ofiicers, in 
which he does not participate. 

[Cited in U. S. v. The Sarah B. Harris, Casf 
No. 16,223.] 

3. Spirits, wines, and teas are not subject to 
seizure, uiuler the 43d section of the collection 
law [of 1799 (1 Stat. 660)1, which declares, that 
"if any chest, &c. shall he foxmd in the posses- 
sion of any person, unaccompanied with such 
marks and certificates, it shall be pi-esiimptivo 
evidence that the same is liable to forfeiture." 
unless the certificates and marks are both want- 
ing. 

4. "Possession of any person." as nsed in 
this section, means the possession of the piir- 
chaser. to whom the certificates are required to 
be delivered on a sale, and not the possession 
of a wrong doer 

5. The collection law is adapted to a regular 
and usual course of business, and extraordinary 
cases where a compliance with its letter is im- 
practicable, do not come within its sense and 
meaning. 

6. The information alleged, that the teas were 
unaccompanied by marks and certificates; but 
the proof was. that the certificates only were 
wanting: Held, that the averment was iinsup- 
ported by proof. 

7. And the necessity of this allegation, shows, 
that the true construction of the act is, that 
both must be wanting. 

8. The want of marks and certificates, and 
not the illegal importation or non-payment of 
duties, is the specific cause of forfeiture under 
this section. 

9. And this is evident, from its not being nec- 
essary to allege in the information, that the 
teas were illegally imported, or the diities mi- 
paid, .but only that they were unaccompanied 
with marks and certificate's. 

10. So of the other provisions of the act; their 
object is to guard against illegal importation 
and the non-payment of duties; but the for- 
feiture which they create is incurred only by a 
violation of the special regulations which the 
law has provided as guards and checks. 

11. The marks and certificates, being evidence 
only of a lawful importation, the want of them 

1 [Reported by Elijah Paine, Jr., Esq.] « 
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affords no presumption of the non-payment of 
duties. 

12. Impolicy of allowing a forfeiture where 
it is to be the consequence of the fraud or neg- 
ligence of such revenue officers, as might enti- 
tle themselves to a share of it. 

13. The general bond of the importer for du- 
ties on teas. acconn)anied with a deposite of the 
teas, as provided for by the 62d section of the 
collection law. is a securing of the duties, within 
the meaning and true interpretation of the 43d 
section. 

14. And if this were not such a securing of 
the duties, the teas could not have been landed. 

13. A deposite. in all oases under this act, 
is in effect a pledge, and in lieu of the per.son- 
al sureties dispensed with, unless specially de- 
clared to lie otherwise. 

16. Whether, if government regain the pos- 
session of teas, irregularly obtained from their 
keeping without the payment of duties, they 
can enforce their lien for the duties, or how 
long such lien continues after the teas have 
gone into circulation in the market? Quere. 

17. A forfeiture for the embezzlement of 
wines, &e. under the 5th section of the act of 
April 20," 1818 [3 Stat. 470], is incurred only 
by the act of the owner, and not of a mere 
stranger, or the inspectors of the revenue. 
But the provisions of this act have no applica- 
tion to a ease arising under the 43d section of 
the collection law. 

Error to the district court of the United 
States for thk^ Southern district of New- York. 

This was au inftjrmation, under the 43d sec- 
tion of tiie collection law, against 651 chests 
hyson skin tea. for being found unaccompa- 
nied with the marks and certificates required 
by law. At tlie trial in the court below^, the 
jmy found a special verdict, upon which judg- 
ment of condemnation was entered [case unre- 
ported], and a writ of eiroi' brought for its i*e- 
versal. The information alleged, that tlie teas 
in question were, on the 1st day of July, 1825, 
imported from China, in the ship Benjamin 
liush, at Philadelphia, and were unladen with- 
out having been entered and without any per- 
mit, and that the diities had not been paid or 
secured to be paid. That the said teas, being 
subject to the payment of duties, were foiand 
concealed in a store in Pearl-street, New-York, 
unaccompanied with the marks and certifi- 
cates prescribed by law, the duties not having 
been paid or secured to be paid. That the 
said teas were found in a store in Pearl-street, 
in the possession of Smith and NicoU, unac- 
t^ompanied by such marks and certificates as 
ai'e prescribed by law, the duties not having 
been paid or secured to be paid. 

The claim of .Toshua Lippincott, William 
Ijippincott. and Benjamin W. Richai'ds, set 
forth, that they were merchants of Philadel- 
phia, in the auction and commission business, 
and that the teas in question were their pi'op- 
erty: that said teas were imported at the 
time and place stated in the information by 
Edward Thompson, in his ship the Benjamin 
Rush, and were duly entered and permits 
obtained to land the same, and were thereup- 
on duly landed and inspected, weighed, 
marked, and niimbered by the proper officers: 
tjiat said Thompson gave his bond to the col- 



lector for double the amount of duties due 
upon the teas, conditioned for the payment 
of the duties in two yeai-s thereafter; and 
the said teas were thereupon, by an agree- 
ment with the collector, at the risk of Thomj)- 
son, deposited and stored in a custom-house 
store, upon which were affixed two locks, the 
key of one of which was given to Thompson, 
and of the other was taken by the inspector; 
and that all the before-mentioned acts were 
done as the law directs; and as evidence that 
the teas were lawfuUj' imported, a certificate, 
in due form of law and duly signed and 
sealed, was then issued to accompany each of 
said chests of tea, and delivered to Thomi)- 
son; which certificates afterwards came into 
the hands of the claimants, and are now held 
by them: that the claimants being in the 
practice of making advances on teas received 
by tJ-em for sale, the tejis being a pledge for 
their reimbui-sement, Thompson, on the 12th 
of July, 1825, applied to them, and pi-oposed 
to tmnsfer a large lot of teas, to be sold by 
them, among w^hich were those in question, 
on their making him an advance; and that 
they accordingly advanced to him 100,000 dol- 
lars, and soon after other large sums. The 
claim then set forth the instrument by which 
said teas were conveyed to the claimants, 
from which it appeared, that 17,274 packages 
of tea were assigned as collateral security 
for certain notes granted and to be granted 
by the claimants to Thompson, with power 
to enter the same from custom-house stores, 
and to secure the duties thereon, should it be 
deemed necessary. The claim further stated, 
that Thompson at the same time endorsed 
and delivered to the claimants the bills of 
lading and invoice of said teas, and also de- 
livered to them his key of the custom-house 
store, containing said teas, among which 
were the teas in question: that the claimants 
having long dealt with Thompson, in selling 
teas for him at public and private sale, and 
knowing the manner in which he had bonded 
and stored the teas in 'question, and that they 
could not be delivered from the store until 
the duties had been paid or secured to he 
paid, and that a permit must be obtainea tor 
the delivery of the same, they occasionally 
delivered to Thompson their key, tliat he 
might deliver the teas to purchasers, believ- 
ing, as the otficers had the other key, no teas 
would be delivered improperly. That on the 
5th of November, 1825, Thompson applied to 
them, informing them, that he was about 
selling the 651 chests of tea to Smith and 
NicoU, for which they were to give their 
notes, and which he would give to the claim- 
ants in part payment of their said advances; 
and that they thereupon delivered Thompson 
the key to obtain the teas. That Smith and 
Nicoli knew of the claimants* property in the 
teas, and understood that the notes were to 
be paid to them; but that after the arrival 
of the teas in New- York, they called on Smith 
and Nicoli, and demanded the teas, or tliat 
they should pay for them; the claimants not 
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then suspecting that they had been improp- 
erly obtained from the public stores. The 
claim also stated, that the teas were shipped 
from Philadelphia to New-York, and entered 
and cleared at those ports b3' the custom- 
house. 

The special verdict found, that the teas 
were imported, entered, landed, and inspect- 
ed according to law, and as set forth in said 
claim and answer. That the duties imposed 
by law on the said teas, on being so import- 
ed, have not been paid; but that the same 
had been secured to be paid in no other way 
tlian by said Thompson's general bond, and 
by storing said teas as provided by law, and 
in manner set forth in the answer and claim. 
Tliat at the time said teas were found in 
said store, the certificates provided by law to 
accompany each chest did not accompany 
each chest of said tea; but that each chest of 
tea was duly marked, and then bore all the 
marks on each chest which the law requires; 
and that the certificates were, at the time 
when said teas were found in Philadelphia, 
in the hands of the claimants, as set forth 
in the claim. Tliat said teas were not con- 
cealed in manner and form as is set forth 
in said information. That the claimants, un- 
til after the teas were found in said store 
in New-York, were wholly ignorant of the 
manner in which they had been obtained 
from the store in Philadelphia without pay- 
ing the duties due thereon, or giving further 
bond to secure the same. And that said teas 
were ti-ansported to the city of New- York, in 
manner set forth in the claim. 

D. B. Ogden and S. P. Staples, for plain- 
tiffs. 
K. Tillotson, Dist. Atty., for defendants. 

THOMPSON, Circuit Justice. This ease 
comes up, on a writ of error to the district 
■court of the Southern district of New-York. 
The seizure of the teas having been made 
upon land, the information was filed in that 
court, as a court of common law, and the 
cause tried by a jury, and a special verdict 
found, which ascertains and settles all mat- 
ters of fact in the cause. 

The information sets out that the teas were 
Imported into the United States in July, 1825, 
from Canton, In the ship Benjamin Rush, 
and were subject to the payment of duties; 
and then alleges tlie following grounds upon 
which the forfeiture is claimed: 1st. That 
the teas were unladen and delivered from the 
ship or vessel in which they had been im- 
ported at Philadelphia, without having been 
entered -at any custom-house or in the office 
of any collector of the customs in the United 
States, and without any permit from any col- 
lector and naval officer; and that the duties 
imposed by law on the said teas had not 
been paid or secured to be paid to the Unit- 
ed States. 2d. That the teas so impoited 
ought, according to the provisions of the act 
in such cases made and provided, to have 



been marked, and accompanied with the cer- 
tificates required by the act; and were found 
concealed in a store in Pearl-sti'eet, in the 
citj- of New-iTork, in the possession of some 
person unknown to the district attorney, un- 
accompanied by the mai-ks Jind certificates 
prescribed by law, and that the duties had 
not been paid or secured to be paid. 3d. 
That the said teas, so imported, &c. ought 
to have been marked, and accompanied with 
certificates, as required by the act in such 
cases made and provided; and were found 
in a store in Pearl-street, in the city of New- 
York, in the possession of Smith and NiehoU, 
unaccompanied by such marks and certifi- 
cates as are prescribed by law, on which said 
teas the duties had not been paid or secured 
to be paid. To this information, Lippincott 
and Co. interpose their claim and answer, set- 
ting out particularly and circumstantially the 
importation of the teas by Edward Thomp- 
son; that they were duly entered at the cus- 
tom-house in Philadelphia, and unladen and 
landed in the presence of a custom-house of- 
ficer, under a permit from the collector, and 
each chest duly inspected, weighed, marked, 
and numbered, and a certificate issued ac- 
companying each chest, as by law required: 
That Thompson, the importer, gave his bond 
for the duties: That the teas were deposited 
in store according to the provisions of the 
62d section of the collection law of 2d March, 
1799 (3 Laws [Bior. & D.] 193 [1 Stat. 673]), 
and then setting out the purchase and trans- 
fer of the teas to the claimants, and denying all 
knowledge of the teas having been illegally or 
in any improper manner takfen from the 
stores where they were deposited. And trav- 
ersing the allegations in tlie information; that 
the teas were unladen, and delivered, without 
having been duly entered, or without a per- 
mit, or without the duties having been paid 
or secured to be paid, or that the teas wei'e 
concealed, unaccompanied with the marks 
and certificates prescribed by law. The spe- 
cial verdict finds, that the teas were import- 
ed, entered, landed, and inspected according 
to law, and as sfet forth in the claim and an- 
swer. That the duties imposed by law on the 
teas, had not been paid, nor secured to be 
paid in any other manner, than by said 
Thompson's general bond, and by storing said 
teas as provided by law, and in the manner 
set forth in the claim and answer. That 
when the teas were found in New- York, the 
certificates provided by law to accompany 
each chest, did not accompany tliem, but 
were in Philadelphia, in the hands of the 
claimants; but that each chest bore all the 
marks required by. law, and as set forth in 
the claim. That the teas were not concealed 
as set forth in the information. That the 
claimants, until after the teas wei'e found in 
New- York, were wholly ignorant of the man- 
ner in which the same had been obtained 
from the store in Philadelphia, without pay- 
ing the duties thereon, or giving fuither bond 
to secure the same. And that the teas Avere 
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tmusported to the city of Kew-York, In tlie 
mauner set forth in the claim. 

lu examining the questions which are pre- 
sented by this ease, it is to be borne in mind, 
that it is a proceeding against tliese teas as 
forfeited to the United States, by reason of an 
alleged violation of some part of our revenue 
laws; and not to regain the possession of the 
property, of which the United States may 
liave been wrongfully or fi-audulently depriv- 
ed, so as to enable them to enforce payment 
of the duties for which there may be a lien. 
And it is a proceeding to enforce their for- 
feiture against innocent bona fide purchas- 
Dvs of the property, who are not chargeable 
with the least misconduct or even negligence, 
by which the government lost the possession 
it once had of the teas. The manner in which 
or the means by which that possession has 
been lost, are not particularly disclosed by 
the record. But enough is shown to warrant 
the conclusion, that it must have been effect- 
ed by the misconduct or negligence of some 
of the custom-house officers at Philadelphia 
and some other persons, for neither of whom 
however can the claimants be held respon- 
sible, or be in any mauner implicated by 
their acts. If under such circumstances, the 
teas in question have become forfeited, it 
ought to be the result of some plain and pos- 
itive provision of law. Whilst On the one 
hand, se<'urity to tlie revenue of the country 
may require rigid laws to guard against 
frauds, yet on the other, the rights of the in- 
nocent ought to be protected, and care should 
be taken not so to shackle ti-ade and com- 
merce, as to check the industr;*' and enter- 
prise of the merchant, and render hazardous 
to the whole community the purchase of ar- 
ticles which maj' have been subject to the 
payment of duties. I am not aware of a sin- 
gle ins,tance where by anj' positive provision 
in the revenue laws, a forfeiture is incurred, 
that it does not grow out of some fraud, mis- 
condiict, or negligence of the party on whom 
the penalty is visited. In the case of U. S. 
V. Cargo of The Favourite (-i Cranch [8 U. 
S.] 30.")), to which I shall have occasion here- 
after more particulaily to refer, the supreme 
court of the United States, in speaking of the 
provisions in the collection law of 17J)J). rela- 
tive to forfeitures, say, "that the law is not 
understood to forfeit the property of owners 
or consignees, on account of the misconduct 
of mere strangers, over whom such owners 
or consignees could have no control." And 
if not on account of the misconduct of stran- 
gers, much less justice would there be, in 
making the misconduct of the custom-house 
officers, who are the agents of the govern- 
ment, draw after it such a penalty upon the 
innocent owner. 

With these preliminary observations, I shall 
proceed to a more particular examination of 
the several grounds upon whi<'h the forfeiture 
of these teas is attempted to be sustained, 
and which may be done under the following 
heads: 1st. That certificates did not accom- 



pany each chest of tea. when found in Xew- 
York. 2. Whether, by the general bond of 
Edward Thompson the importer, and the de- 
posite of the teas in store, according to the 
provisions of the 62d section of the collection 
act of 1799, the duties were secured within 
the meaning, and true intei*pretatiou of tin* 
43d section of the same act. 

By this law, from the 37th to the 43d sec- 
tions inclusive, various provisions are made 
with respect to the entry, and landing of dis- 
tilled spirits, wines, and teas; and among 
other things, it is required, that the ofticei's 
of inspection, at the port where the same 
shall be landed, shall, upon the landing 
thereof, mark in durable characters, the sev- 
eral casks, chests, vessels, and cases con- 
taining the same, showing the quantity and 
quality of each; the port of importation, the 
name of the vessel, the surname of the mas- 
ter, the date of the importation, and the 
name of the surveyor or chief officer of in- 
spection for the port. The special verdict 
finds that all this was done, with respect to 
tiie teas in question, and that such marks 
were upon each chest when they were seiz- 
ed. The surveyor or chief officer of inspec- 
tion, withiu the port or district in which tho^ 
spirits, wines, and teas, shall be landed, is 
required to give to the proprietor, impoiter. 
and consignee, or his agent, a general certifi- 
cate, which he is to retain, showing the 
wnole quantity so imported; and the name 
of the proprietor, importer, consignee, or 
agent, and of the vessel from on board 
which the spirits, wines, or teas, shall have 
been landed, and the marks of each cask, 
chest, vessel, or ease, containing the same. 
In addition to this general certificate, the 
surveyor or chief officer of inspection is re- 
quired to give a special certificate, which 
shall accompany each cask, chest, 4S:c., wher- 
ever the same may be sent within the lim- 
its of the United States, as evidence that the 
same may have been lawfully imported. It 
is the latter certificate, that the special ver- 
dict finds did not accompany each chest of 
tea, when found in NeAv-York. The certifi- 
cates, however, were duly issued by the sur- 
veyor, and were in the possession of the 
claimants in Philadelphia, when the seizure 
was made. Then comes the 43d section un- 
der which the foi-feiture is claimed, which 
declares that tlie proprietor, importer, or con- 
signee, or his agent, who may receive said 
certificates, shall upon the sale or deliveiy 
of any of the said spirits, wines, or teas, de- 
liver to the purchaser thereof, the certificate 
that ought to accompany the same, on pain 
of forfeiting the sum of fifty dollars for 
each cask, chest, &c., with which such cer- 
tificate shall not be delivered. And if any 
cask, chest, vessel, or case, which by the 
foregoing provision ought to be marked, and 
accompanied with certificates, shall be fouiKl 
in the possession of any person, unaccom- 
panied with such marks and certificates, it 
shall be presumptive evidence that the sain* 
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is liable to forfeiture; and it sliall be law- 
ful for any officer of the customs or of in- 
spection to seize them as forfeited. 

The form of this special certificate is giv- 
en in the act, and contains substantially no 
more than the law requires to be expressed 
by the marlis on each cask, chest, vessel, or 
case, and it is to accompany each cask, chest, 
&e. as evidence that the same has been law- 
fully imported. It is by no means however 
to be inferred, that this is the only docu- 
ment or evidence to be received and looked 
to, showing a lawful importation. It is one 
of the checks which the law has provided, 
to guard against illegal impoi'tations. The 
marks are for the same purpose, and of at 
least equal if not of more importance. They 
are required to be made in durable- charac- 
ters on each cask or chest, &c. and must of 
course accompany it wherever it goes. The 
certificate, from the very nature of the doc- 
ument, cannot always, accompany the cask 
or chest. It is not required to be nailed to 
it; and the act only requires that upon the 
sale or delivery of the teas, &c., the certifi- 
cate shall be delivered to the purchaser. 
And when it speaks of the cask or chest be- 
ing found in possession of any person unac- 
companied by this evidence, it must be in- 
tended to refer to the person who has pos- 
session as purchaser. And to authorize the 
seizure, the cask or chest must be unaccom- 
panied with such marks and certificates. 
The absence of both are necessary. This is 
not only made so by the letter of the act, 
but is what may reasonably and fairly be 
presumed to have been the intention of the 
legislature. And when the law has declared 
that two concurring circumstances shall au- 
thorize an act, and produce a certain effect, 
it is going great lengths in the eonstiniction 
of a statute so highly penal as this, to say, 
that one or the other circumstance shall pro- 
duce the same effect, and that both need not 
concur. It was the want of the certificates 
only upon which the seizure was made, and 
if the condemnation is to be sustained, it 
must be upon this alone, for the chests were 
all duly marked as by law required. The 
reasonableness and necessity of requiring the 
want of both marks and certificates, to war- 
rant a seizure and condemnation, may be 
illusti-ated and enforced by a hypothetical 
case. Suppose a chest of tea sold in the 
usual course of business, and the certificate 
delivered as the law requires to the purchas- 
er, and the tea sent by a cartman to the 
place where it was to be used or i-etailed, un- 
accompanied by the certificate; would a cus- 
tom-house officer be authorized to seize this 
chest of tea, and would condemnation follow 
thereupon? I presume no one would con- 
tend for such a construction of the act; and 
yet, would it be more extravagant than a 
construction must be which sustains the for- 
feiture in the present case? The claimants, 
as owners of the teas, were entitled to the 
possession of the certificates,, and in fact 
22FED.CAS. — 17 



boimd to have them, as one of the vouchers 
of their title; and not having sold the teas, 
there was no purchaser to whom the ceitifi- 
cates could be delivered as the law requires. 
It is upon the sale or delivery of the tea, 
that the law requires the certificates to be 
delivered over to the purchaser. And if the 
owner is wrongfully or fraudulently depriv- 
ed of the possession of his teas, it would in- 
volve a gi-eat absurdity to say, he is bound 
under the penalty of forfeiting his property 
to hand over the certificates to the wrong 
doer. 

Have the claimants incurred the penalty 
of fifty doUars for each chest which the law 
imposes upon the proprietor for not deliver- 
ing the certificates to the purchaser upon 
the sale of the teas? Certainly not. It 
would seem to me that the claimants might 
with equal justice be subjected to a forfei- 
ture of their property, if it had been stolen 
and afterwards found in the possession of 
some person unaccompanied with the cer- 
tificates. But these, and the like extraor- 
dinary cases, do not come within the sense 
and meaning of the law, which is adapted 
to a regular and usual course of business, 
and whex*e it is in the power of a pai-ty to 
comply with the requirements of the law; 
and not to cases where from the nature of 
things, a compliance with the letter of the 
law is impracticable. The want of the cer- 
tificates was open to explanation, and was 
satisfactorily accounted for. In the case of 
Cargo of The Favourite, 4 Ci-aneh [8 V. S.] 
363, the court say, "It is unquestionably a 
correct legal principle, that a forfeiture can 
only be applied to those cases in which the 
means that are prescribed for the preven- 
tion of a forfeiture may be employed." To 
apply this principle to the present case; the 
claimants were ignoi-ant of the fact that 
these teas had been illegally taken from the 
stores in Philadelphia: nor is it pretended 
that this was done by any one for whom 
they are responsible. What means then 
were in their power to guard against the for- 
feiture now claimed? These considerations 
show the propriety of requiring, that in or- 
der to make out a prima facie case of sei- 
zure and forfeiture, the teas should have 
been unaccompanied with both marks and 
certificates. But this will appear in a still 
more obvious point 'of light, by an inquiiy 
as to the necessary allegations in the infer-, 
mation. Would it have been sufficient to 
have alleged that the teas were found in the 
possession of Smith and Mcoll, unaccompa- 
nied with the certificates only? I think it 
would not. And such must have been the 
understanding of the district attoi-ney in 
framing this information, otherwise he 
would not have alleged the want of both 
marks and certificates, in the language of 
the act, as it must have been known that 
the proof would not sustain such an allega- 
tion. The want of marks is certainly not 
an immaterial allegation, and having been 
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made, it was necessary to be proved. The 
reverse of ■which, however, is found by the 
special verdict, which establishes the fact, 
that each chest when found bore all the 
marks which the law requires. The proof, 
therefore, did not support the allegation (and 
as I think a necessary allegation,) in the in- 
formation. 

But it is said the want of marks and cer- 
tificates is not the gi'ound of forfeiture, 
but only authorizes the seizure; but that 
the condemnation is for illegal importation 
and non-payment of duties. This I appre- 
hend is not a correct view of the 43d sec- 
tion of the act; nor is it the constniction 
assumed in the information. The want of 
marks and certificates, is alleged as the sub- 
stantive ground of forfeiture. The marks 
and certificates have no connexion whatever 
with the payment of duties. They relate 
altogether to the importation. With respect 
to the certificates, the 41st section of the 
act expressly declares that it is to accom- 
pany each chest, as evidence that the same 
has been lawfully imported, and the mark- 
ing is by the ofiicers of inspection, who are 
under the superintendence of the surveyor, 
under whose direction the teas are to be 
landed; the duties, however, or security for 
the same, are received by the collector. The 
existence of marks and certificates being no 
evidence of the payment of duties, the want 
of them can afford no presumption of the 
non-payment. And if the want of the cer- 
tificates in the present case, was presump- 
tive evidence of illegal importation, that 
presumption is rebutted by the special ver- 
dict, which finds expressly, that the teas 
were legally imported. The condemnation, 
therefore, cannot be sustained on any pre- 
sumption of illegal importation. And if 
the certificate has no connexion with the 
payment of duties, the want of it, as has 
been already observed, affords no presump- 
tion of non-payment. But let us look a lit- 
tle more particularly into the provisions of 
this 43d section, and see whether the want 
of marks and certificates is not the sub- 
stantive ground of forfeiture. And one of 
the surest tests by which to ascertain this, 
is, to see what allegations the information 
must contain. And I think it very clear, 
that it is not necessary to allege any thing 
more than that the teas were found in the 
possession of some person unaccompanied 
with marks and certificates. This the act 
declares shall be presumptive evidence that 
the teas are liable to forfeiture, and may be 
seized as forfeited. The act does not de- 
clare that the want of marks and certif- 
icates shall be presumptive evidence of il- 
legal importation, or the non-payment of 
duties, which it would undoubtedly have 
done if this was made the substantive 
ground of forfeiture under this section. 
The ultimate object of the provision un- 
doubtedly is, to guard agamst illegal im- 
portations, and compel the introduction of 



goods through the regular channel provid- 
ed by law. But the act makes the want of 
marks and certificates prima facie, sufficient 
to sustain the forfeiture. The information 
need not allege an illegal importation, or 
the non-payment of duties. The act makes 
it matter of defence to show that the teas 
were legally imported, and the duties paid 
or secured; and it is never necessary to 
state in a libel any fact which constitutes 
the defence of the claimants, or a ground of 
exception to the operation of the law on 
which it is founded. This has been ex- 
pressly so laid down by the supreme court 
of the United States. [The Aurora v. The 
United States] 7 Cranch [11 U. S.] 382. 

If the informationthen need onlyallege that 
the teas were found unaccompanied with 
marks and certificates, no more need be 
proved prima facie to warrant a condemna- 
tion; and unless the claimant should set up 
as matter of defence, evidence in relation to 
the importation or payment of duties, the on- 
ly ground of condemnation would of course 
be the want of marks and certificates; and 
for this the act declares the teas shall be ad- 
judged to be forfeited, unless the claimant, 
upon the trial, shall prove the same to have 
been imported according to law, and the 
duties paid or secured. So with respect to 
all the other provisions in the act, where 
the penalty of forfeiture is inflicted, they 
may be considered as having for their ob- 
ject, to guard against illegal importations, 
and to secure the payment of duties; yet it 
cannot with propriety be said that the il- 
legal importation or non-payment of duties 
is the ground of forfeiture. This is in- 
curred by a violation of the special regula- 
tions which the law has provided as guards 
and checks. Thus to unlade goods before 
the vessel comes to the proper place for 
the discharge of the cargo, or without au- 
thority from the proper officer, subjects 
them to forfeiture; but it is enough to al- 
lege and prove the simple facts of the un- 
lading at an improper place, or without a 
permit, without alleging or proving that the 
importation was illegal or the duties not 
paid {27th section). So under the 37th and 
38th sections of the act, spirits, wines, and 
teas are required to be landed, under a spe- 
cial permit endorsed, as therein prescribed, 
and under the inspection of the surveyor or 
other officer acting as inspector of the rev- 
enue, on pain of forfeiture. In these and 
many other cases that might be referred to, 
it is the violation of the special regulation 
that is made the ground of forfeiture. In 
the same manner as the want of marks and 
certificates is the ground of forfeiture un- 
der the 43d section. 

I am persuaded that under the extraor- 
dinary circumstances of this case, the sin- 
gle fact, that the teas were unaccompanied 
by the certificates, when found in New- 
York, is not sufficient to sustain the con- 
demnation. It is neither within the letter 
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nor spirit of the act; and it cannot be sup- 
portecl Tinder any rule of construction ap- 
plicable to penal statutes. The case of U. 
S. V. Cargo of The Favourite [supra], already 
referred to, contains principles and rules of 
<;onstruction whicii have a very strong bear- 
ing upon the present case. The goods li- 
belled in that case consisted of wines, spir- 
its, and other articles, saved from a wreck, 
and landed not in conformity to the regula- 
tions of the law with respect to such arti- 
cles. The libel alleged as grounds of for- 
feiture: 1. That the wines and spirits were 
unaccompanied with the marks and certif- 
icates required by law; and 2dly. That 
they were removed without the consent of 
the collector, before the quantity and quali- 
ty of the wines and spirits had been ascer- 
tained according to law. The facts alleged 
in the libel as the grounds of forfeiture 
were not controverted. There was, there- 
fore, clearly a forfeiture according to the 
letter of the law. And it was urged upon 
the court that the remission or mitigation 
of the forfeiture could only be exercised 
by the secretary of the treasury. One 
count in the libel in that case was under 
the 43d section of the act, like the present, 
and the want of marks and certificates al- 
leged as the ground of forfeiture. And the 
court said the legislature, by the provisions 
referred to, did not intend to comprehend 
wrecked goods, or goods found under like 
circumstances. And this opinion of the in- 
tention of the legislature, was formed not 
exclusively upon the extreme severity of 
such a regulation, but also on what is deem- 
ed a fair construction of the language of 
the several sections of the act, which seems 
not adapted to such cases. And with re-^ 
spect to the other ground alleged as sustain- 
ing the forfeiture, the court said the removal 
for which the act punishes the owner with 
a forfeiture of his goods, must be made 
with his consent or connivance, or with 
that of some person employed or trusted by 
him. If by private theft or open robbeiy, 
without any fault on his part, his property 
should be invaded while in the custody of 
the officers of the revenue, the law cannot 
be understood to punish him with a for- 
feiture of that property. The acts being 
done with no view to defraud the revenue, 
the court would not be inclined to put a 
strained constniction on the act of congress 
in order to create a forfeiture. May it not 
with equal force and propriety be said, that 
the legislature never intended to apply the 
penalty of forfeiture to goods found under 
circumstances like the present? And in- 
deed this is a stronger case; for it does not 
come within the letter of the act. The 
marks did accompany the teas. The certif- 
icates only were wanting; and they want- 
ing under ' circumstances satisfactorily 
showing that no fault or negligence was im- 
putable to the owners, any more than if 
the teas had been stolen from the stores in 



Philadelphia. And the principles laid down 
by the court in the case referred to, apply 
with peculiar force — "That a forfeiture can 
only be applied to those cases in which the 
means prescribed for the prevention of a 
forfeiture may be employed; and that the 
law -is not understood to forfeit the prop- 
erty of owners, on account of the miscon- 
duct of mere strangers, over whom such 
owners -could have no control." I abstain 
from any remarks in relation to the conduct 
of the officers of inspection, who had charge 
of the storehouse in Philadelphia in which 
the teas were deposited, except barely to 
observe, that the teas could not have been 
removed without fraud or gross negligence 
in them; and it would be dangerous, and a 
violation of all sound principles, to admit 
a construction of the law, which, in its con- 
sequences, might reward such misconduct 
with a portion of the forfeiture. For if 
these teas are forfeited, they would have 
been equally liable to forfeiture, if they had 
been seized by a custom-house officer in 
Philadelphia whilst on their way from the 
store to the vessel in which they were 
transported to this city. 

So far as the forfeiture may be claimed on 
the allegation of concealment, it is sufficient 
to say, the fact is expressly disproved by the 
special verdict. There was not, therefore, 
made out, on the part of the United States, 
the presumptive evidence which the 43d sec- 
tion of the act declares shall render the prop- 
erty liable to forfeiture. And the claimants 
were under no necessity of proving that the 
teas were imported into the United States ac- 
cording to law, and the duties paid or secured. 

2. This would supersede the necessity of 
examining the second point that has been 
made in this cause. But as the question has 
been fully argued, it may not be amiss for me 
briefly to state the view I have taken of It. 
The special verdict puts at rest all questions 
that could arise respecting the legality of im- 
portation: And imder this branch of the ease, 
the only inquiry is, whether by the general 
bond (as it is called) of the importer, and the 
deposite of the teas as required by law, in such 
cases, the duties were secured within the 
meaning and true interpretation of the 62d 
section of the act. If we look at this question 
upon general principles, and judge of it ac- 
cording to the common or legal understanding 
of such a transaction, independent of any stat- 
utory provision, no doubt could arise. To say 
that a bond, fixing the amount of a debt, and 
limiting the time of payment, accompanied 
with a deposite of goods to double the amount 
in value, to be held as a pledge, with author- 
ity to sell the same at the expiration of the 
time limited for payment, and out of the pro- 
ceeds to pay the debt, is not a security for 
such debt, would be considered an extraordi- 
nary proposition, and could not be sanctioned. 
If so, is there any thing either in the letter 
or in the spirit and policy of the collection 
law, calling for the application of other and 
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different principles? This 62a section of the 
act declares, that, with respect to teas im- 
ported from China or Europe, it shall be at the 
option of the importer to he determined at the 
time of malving the entry, either to secure the 
duties thereon, on the same terms and stipu- 
lations as on other goods, &c. or to give his 
own bond in double the amount of the duties, 
with a condition for the payment of the duties 
in two years from the date of the bond, which 
the collector is directed to accept without 
surety, (that is to say, personal surety,) upon 
the terms particularly specified in the act: 
Which are substantially, that the teas shall be 
deposited at the expense of the importer in a 
storehouse, to be agreed upon betn'een the im- 
porter and inspector of the revenue, upon 
which storehouse the inspector is required to 
affix two locks, the key of one to be kept by 
the importer, and the key of the other by the 
inspector, who shall attend, at all reasonable 
times, for the purpose of delivering the teas 
out of the storehouse. But no delivery is to 
be made without a permit in writing from the 
collector and naval officer. And to obtain 
such permit, the duties upon the teas so to be 
delivered must be first paid to the collector, 
or a bond with sureties to the satisfaction of 
the collector, given in double the amount of 
the duties, payable as specified in the act. 
And if the duties on any parcel of the teas 
shall not have been paid or secured to be paid 
in the manner last specified, (that is by bond 
with sureties,) within the term of two yeai'S, 
the collector is authorized and required to 
sell so much of the teas, as may be necessary 
to pay the duties and expenses on the teas 
remaining in store, and to return the over- 
plus, if any, to the owner or owners thereof. 
There is nothing in this provision essentially 
to vaiy it from the ordinary deposite of goods 
between individuals, as a pledge to secure the 
payment of a debt. It is unimportant that the 
importer was liable for the duties without his 
bond, or that the government had possession 
of the teas, and a lien for the duties before 
the deposite. Of this there can be no doubt. 
But the government, by the provisions of this 
act, has agreed to hold this security under a 
different modification, and with different pow- 
ers, than it possessed before. And whether 
this arrangement is exclusively for the accom- 
modation and benefit of the importer, or not, 
cannot alter the question. The possession of 
the propeity and the liability of the importer 
constituted the security which the govern- 
ment had for the duties; and that continues 
until discharged, from time to time, upon dif- 
ferent parcels of teas deUvered out of store, 
under the pennit of the collector, according to 
the provisions of the act. And what security 
could be more ample and satisfactory to the 
government? It is much more safe than the 
personal responsibility of individuals, especial- 
ly upon so long a credit as two years. This 
security cannot be lost without the misconduct 
of the agents of the government. 
I do not mean to be understood that the lien 



is discharged by any such misconduct, if pos- 
session is regained so as to enable the govern- 
ment to enforce the lien. But how long such 
lien continues, after the teas have got into 
ch'culation in the market, is a question I leave 
untouched. If the teas remain in store for the 
two years, under the general bond, can it with 
any propriety be said, that the government 
has no security for the duties? The law does 
not authorize the landing until the duties are 
paid or secured. And if the general bond of 
the importer, and the possession of the teas, 
landed and held under the inspection and con- 
trol of the officers of the customs, (according 
to the 38th section of the act,) and the election 
of the importer, to have them deposited in 
stores, do not constitute the security, by what 
authority were they landed? The security re- 
quired to be given, upon granting the permit,, 
to deliver the teas out of store in parcels, can- 
not be the security required upon landing. 
That is an after transaction, and totally dis- 
tinct in its provisions. The one is the general 
bond of the importer, on a credit of two years, 
and a deposite of the teas in the store. The 
other the personal security of individuals for 
the duties upon the particular parcels delivered 
out of store, and payable at much shorter 
periods, according to the amount of duties. 
The latter is pro tanto a substitution for the 
former. If at the expiration of two years the 
duties shall not have been paid, or secured by 
bond, with sm-eties, so as to discharge the lien, 
the teas are dealt with in the same manner 
as property pledged in ordinary cases as se- 
curity for a debt. Tiiey are to he sold and the 
debt and expenses paid, and the surplus re- 
turned to the owner;— not forfeited. The ac- 
ceptance of goods as a deposite for the secur- 
ity of duties in lieu of personal security, is a 
provision incorporated in all our collection 
laws, from the first organization of the gov- 
ernment to the present time. See Acts 1789 
and 1790 (2 Laws [Bior. & D.] 3, 161 [1 Stat 
42, 168]); Act 1799 (3 Laws [Bior. & D.] 195 [1 
Stat. 674]). The collector, in lieu of sureties, 
is authorized to accept of a deposite of so 
much of the goods as shall in his judgment be 
sufficient security for the amount of the duties 
for which the bond shall have been given; 
which goods are to be kept at the expense and 
risk of the party on whose account they have- 
been deposited, tmtil the bond becomes due; 
and if the bond shall not then be paid, so 
much of the deposited goods as shall be neces- 
saiy to pay the same, with the costs and char- 
ges, are to be sold. These ai'e essentially the 
same provisions as those in relation to teas. 
There is a bond in both cases given by the 
importer. The goods are substituted in place 
of sureties, and are called a deposite. If the 
bond in each case shall not be paid according 
to its condition, the goods are to be sold, and 
the duties and expenses paid, and the surplus 
returned to the owner. There can be no rea- 
son why the same meaning should not he- 
attached to the term deposite in both cases. 
If in the one case it has a technical meaning,- 
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iincl sifrnifies a pledge, I am unable to discover 
why it should not have the same meaning in 
the other. The only difference between the 
cases is, that witU respect to teas, there is a 
deposite of the whole, and the lien continues, 
until discharged by a substitution of personal 
securitj", as they are delivered out of store in 
parcels as may be required. And with re- 
spect to other goods, a part of the importation 
on which the duties were payable, are re- 
ceived as a substitute for sureties, and the 
lien on the residue is at once discharged. But 
this cannot materially change the essence and 
nature of the transaction. The deposite in 
both cases is in lieu of personal sureties. For 
with respect to teas as well as other goods, 
the importer has an option to give a bond 
with sureties, instead of making a deposite. 

The different modes of securing duties, 
when not paid at the time of the entry, are 
ill! prescribed In this same 62d section. It 
may, in all cases above fifty dollars in 
amount, be done by the bond of the im- 
porter with sureties. And upon all goods, 
except teas, by a lilce bond for the amount 
of duties, with a deposite of goods sufficient 
to pay such duties and expenses. And with 
respect to teas, a bond in double the amount 
■of duties, with a deposite of the teas, ac- 
cording to the special regulations pointed 
out in the act This appears to me to be 
the plain and obvious interpretation of this 
section of the law. And whenever the 
terms "duties secured" occur, as they do in 
various parts of the collection act, they em- 
brace these different modes, unless restrict- 
ed to one or the other, as they sometimes 
are. To consider the deposite of teas in 
stores as done merely for safe keeping, and 
because the importer is not able to find 
personal securities for the duties, does not 
strike me as being a just construction of 
this provision. If such had been the sole 
object, and possession retained by the gov- 
ernment with no other view, that posses- 
sion would, as in other cases where duties 
are not paid or secured at the time of entry, 
have been held exclusively by the revenue 
officers. Instead of which, the possession 
is held jointly by the importer and the in- 
spector, at a store agreed upon between 
them, and under two locks, the key of one 
to be kept by the importer or his agent, and 
the key of the other by the inspector: so 
that all lawful interference with such de- 
posite, until the expiration of two years, 
by one party, without the assent of the oth- 
er. Is rendered impracticable. All this 
shows an arrangement, with the concur- 
rence of two parties, having the right and 
tlie power to act on the subject; and not the 
act of one, by reason of the inability of the 
other to avoid it. It is a course submitted 
by law to the option of the importer; and 
to say he was driven to it on account of his 
inability to elect the other alternative, 
would seem rather more like aggravating his 
necessities, than fairly presenting to him 



an option, which necessarily implies the 
ability to choose. The construction* I have 
given to the provision is in every respect cal- 
culated for the security of the revenue and 
the accommodation of the merchant. 'The 
inspector is required to attend at all reason- 
able times, to deliver out such parcels of 
teas as may be required, under the permit 
of the collectoi*, on the duties being paid, 
or secured by bond with sureties, which is 
to be accepted as a substitute for such par- 
cels; by which the government is amply 
secured, and the interest and convenience 
of the importer greatly promoted. But any 
other constmction would be interposing 
greater restrictions and embarrassments 
with respect to the importation of teas than 
any other articles, which was clearly not 
the intention of the law. The duties were, 
therefore, in my judgment, secured by the 
general bond of the Importer, and the de- 
posite of the teas in store, according to the 
provisions of the act, as found by the spe- 
cial verdict. And if so, where is the ground 
of forfeiture? No fault has been Imputed 
to the -owner. Forfeiture, throughout the 
act, is visited only upon fraud, misconduct, 
and gross negligence, in the party or his 
agents. Admitting the lien for the duties 
still continues, and that the government has 
a right to reclaim the possession, and en- 
force the payment of the duties, (which by 
the by are not yet due;) that would seem 
to be all that justice would demand, or pol- 
icy require against an innocent party. But 
to follow this up with the penalty of for- 
feiture under such circumstances, is what I 
should be very unwilling to sanction, I 
find no special provision in any act of con- 
gress calling for the application of such a 
severe rule, and it is certainly utterly at 
variance with the general principles of law. 
All that can be claimed out of property 
pledged or mortgaged. Is satisfaction of the 
debt, for which it is held as security, and 
the expenses incurred by reason of a non- 
compliance with the condition upon which 
it is so held. 

It was said at the bar, that the same prin- 
ciple which is expresFly adopted in the. 5th 
section of the act of the 20th of April, isiS 
(6 Laws [Bior. & D.] 354 [3 Stat. 470]), with 
respect to wines and distilled spirits; Is by 
implication applicable to the teas in ques- 
tion. Should this be conceded, (which how- 
ever is not) it would not draw after it a 
forfeiture in the present ease. That act 
adopts substantially the same provisions 
with respect to the deposite of wines and 
distilled spirits, as are contained in the 62d 
section of the collection law with respect to 
teas. And then the 5th section declares, 
"That if any wines or other spirits, deposit- 
ed under the provisions of this act, shall be 
embezzled or fraudulently removed from 
any store wherein they shall have been de- 
posited, they shall be forfeited: and the 
person or persons so embezzling, hiding, or 
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removing tlie same, or aiding therein, sliall 
be liable to the same penalties, as if sxieb 
wines had been fraudulently unshipped or 
landed Tvitbout payment of duty." The for- 
feiture here can only arise upon the fraudu- 
lent removal by the owner, or some person 
for whom he is responsible. It would sure- 
ly not be incuiTed by the acts of mere stran- 
;;ers, or the inspectors of the revenue, who 
are the agents of the government. The 
rule I have before i-eferred to, would apply 
with peculiar force to such ii case, "that the 
law is not understood to forfeit the property 
of ownei-s on account of the misconduct of 
mere strangers, over whom such owners 
could have no control." 

Upon the whole then, after the most ma- 
ture and deUberate examination of this 
cjise. I am of opinion, that no forfeiture of 
the teas in question has been incurred, and 
that the senten<-e or decree of condemna- 
tion must be reversed. 

[NOTE. A libel was filed in the district court 
of the United States for the Southern district 
of New York, in the name of the United States, 
against 350 chests of hyson skin tea imported 
from Canton in the ship Benjamin Rush, as 
forfeited to the use of the United States. The 
chests of tea were seized by the collector of 
customs for the district of Philadelphia on the 
Gth of December, 182.5. at the city of New 
York, on waters navigable from the sea by ves- 
sels of 10 or more tons burden. The district 
court decreed the teas to be forfeited to the 
United States, from which sentence an appeal 
was taken to the circuit court, where the de- 
cree of the district court was reversed. On ap- 
peal to the supreme court the decree of the cir- 
cuit court, awarding restitution to the claim- 
ants, was affirmed. 12 Wheat. (25 U. S.) 486.] 



Case No. 12,917. 

SIX HUNDRED AND FOUR TONS OP 
COAL. 

[7 Ben. 325.] i 

District Court, S. D. New York. Dec, 187-i. 

Practice ix Admiralti" — Lien^ fob Fkeight — 
Pkoceeds of Cakgo— Valoe. 

A cargo of coal brought to the port of New 
York was delivered to a gas company, under an 
agreement l)y the company that they would 
receive it and hold it or its representative in 
value subject to the lien of the owners of the 
ship for freight and demurrage. The company 
liaving received the coal and used it, a libel 
for freight and demurrage was filed against 
the cargo or its proceeds in their hands. They 
brought into court a certain amount as the 
representative in value, claiming that the coal 
was worth but $4 a ton in the market at the 
time. A reference being had to the clerk to 
ascertain whether that sum was the represent- 
ative in value of the coal, it appeared that 
the coal was delivered in November, 1873, un- 
der a contract made in the February previous 
between the company and the charterers of 
the ship for the purchase of 30,000 tons of such 
coal at the price of $1 75 gold, free on board, 
at the mines, which would be equal to about 
$7 a ton in New York; that the coal was gas 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



coal, for which there was but very little mar- 
ket outside of the gas companies; and that 
during the months of October and November. 
1873, 23 cargoes of similar coal were delivered 
to the company under the 'contract, and paid 
for at contract rates: Held, that the representa- 
tive in value of this coal was to be deter- 
mined, not by the market for such coal out- 
side of the contract, but by the contract price. 

This was a libel by the owners of the bark 
Ibis against a cargo of coal brought in the 
bark from Nova Scotia to New York, and 
against the charterers, to recover charter 
money and demurrage alleged to be due on a 
charter of tlie vessel. The marshal served 
the process on the charterers personally, but 
failed to attach the coal. The libellants then 
pi est'Uted to the court affidavits showing that 
the cargo of coal had been delivered to the 
I New York Gas Light Company under an 
; agreement signed by the president of the 
I company and reading as follows: "We will 
I receive the cargo of coal per bark Ibis, laden 
' under the within charter, subject to the ves- 
sel's lien on the same for any moneys which 
1 may be due under the said charter party, 
' and we agree to hold the said coal or the 
I representative thereof in value subject to 
said lien." The affidavits further showed 
that when the marshal went to attach the 
coal under the process, the officers of the 
company told him that the coal had been re- 
ceived by them and consumed. On these affi- 
davits the court gave the libellants leave to 
file an amended libel, alleging that the coal 
or the proceeds thereof were in the hands 
of the gas company, and praying process 
"against the coal or the proceeds thereof in 
the hands of the New York Gas Light Com- 
pany." Process was issued according to the 
prayer of the amended libel, and, on the re- 
turn of the process as served on the company, 
an appearance was entered in behalf of the 
owners of the proceeds of the coal. The libel- 
lants then filed a petition and obtained an 
order to show cause why the gas company 
should not bring iato court the proceeds of 
the coal. On the return of this order the gas 
company appeared and brought into court 
?1,935 51 and filed an affidavit that this sum, 
together with §495 49 duties on the coal and 
.$4 60 custom house expenses which the com- 
pany had paid, constituted the proceeds of 
; this coal. Thereupon, on motion of the libel- 
lants, the court referred it to the clerk to as- 
certain on proofs whether that sum of $1,- 
935 51 was the "representative in value" of 
the coal, and if not what sum was such rep- 
resentative in value as specified in the agree- 
ment tmder which the company received the 
coal. On the hearing before the clerk, the li- 
bellant gave evidence to show that the coal 
was delivered in November, 1873, under a 
contract made in February, 1873, between the 
New York Gas Light Company and Bird, 
Perkins & Job, the charterers, for the pui 
chase by the company of 30,000 tons of coal 
at the rate of ?1 75, free on board of vessels 
\ at Port Caledonia, N. S. The libellants fur- 
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tlier showed that this was gas coal; that 
there was but a veiy small market for that 
kind of coal in New lork outside of the gas 
companies; that the companies made their 
contracts in the spring for the year ensuing, 
the coal to he delivered during the shipping 
season; that this company received during 
the month of Octoher and the month of No- 
vember, 1873, twenty-three other cargoes un- 
der the contract above stated; and that the 
rate of "?1 75 gold, free on board," was 
equal to about $7 a ton currency in New 
York. On behalf of tlie company, evidence 
was given to show that the two or three sim- 
ilar cargoes of coal sold in the market outside 
of the contracts of the companies in Novem- 
ber, 1S73, brought only §4 a ton. The clerk 
reported that the representative in value of 
the coal was $2,433 60, being at the i-ate of 
$4 a ton, and that he had refused to allow as 
such representative in value the price agreed 
upon in the contract above specified. The li- 
bellants excepted to the clerk's report be- 
cause he had allowed only $4 a ton, and had 
not allowed the price fixed in the contract 
between the charterers and the company, 
claiming that what was meant by the words 
"representative in value" in the agreement 
under which the company received the coal, 
was the amount which the company would be 
called on to pay to the charterers on the de- 
livery of the coal by tliem to the company 
under the contract; and that if the question 
was to be considered as one of market value, 
the evidence of the receipt of so many car- 
goes of coal in October and November by the 
company, and their paying for them under 
the conti-acts. fixed the market value, rath- 
er than the evidence of one or two occasional 
sales of similar cargoes about the same time, 
Ti'hich were not bought under sucJi contracts. 

BLATCHFORD, Dlsti-ict Judge, after hear- 
ing argument, sustained the exceptions, and 
sent the report back- to the clerk for a new 
report in accordance with them. 

The case proceeded no farther, having been 
spttled by the parties. 



SIX HUNDRED AND SIXTY-ONE BALES 
OF TOBACCO fUNITED STATES v.). 
See Case No. 16,297. 



Case Wo. 13,918. 

SIX HUNDRED AND THIRTY CASKS OF 
SHERRY. 

[14 Blatchf. 517.3 ^ 

Circuit Court, S. D. New York. June 21, 
1878.2 

Oarbiers — DAsrAGE TO Cargo — Leakage and 
Breakage— QuALiTT op Cases. 

1. Casks of wine were shipped to New York, 
on a vessel, under a bill of lading which stated 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirming Case No. 16,900.] 



that the casks were in good order and well 
conditioned, and said, also: "Weight and con- 
tents unknown; not liable for average leak- 
age or breakage." The casks, without refer- 
ence to their contents, were delivered from the 
vessel at New York, and placed in the cus- 
tody of officers of the customs. There was 
some leakage during the voyage. Some of the 
casks were empty on their arrivel, and others 
were partially so. The casks were of an in- 
ferior quality, and were in poor condition, on 
their arrival, arising from their quality and the 
usual perils of navigation. The master of the 
vessel libelled the casks of wine, in rem, in ad- 
miralty, for the freight money, and sued the 
claimants therefor, in the same suit: Held, the 
vessel was not liable for leakage and breakage 
not arising from her own negligence. 

2. Proof of the inferior quality of the casks 
threw on the claimants the burden of showing 
that the injury to the casks was caused by the 
negligence of the vessel. 

[Cited in The Tommy, 16 Fed. 603; The 
Querini Stamphalia. 19 Fed. 124; F. O. 
Matthiessen & Wiechers Sugar Refining Co. 
V. Gusi, 29 Fed. 796.] 

3. The burden was on the claimants, of 
proving that the leakage was greater than the 
average in "such casks. 

4. The claimants and the property coiild be 
joined in the suit. 

[Cited in The J. F. Warner, 22 Fed. 344; 
Joice V. Canal Boats Nos. 1,758 "& 1,892, 32 
Fed. 553; The Baracoa, 44 Fed. 103. Cited 
in brief in Heney v. The Josie, 59 Fed. 782.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was an appeal by the claimants from 
a decree of the district court in favor of the 
libellants (Vaughan v. Six Himdred and Thir- 
ty Casks of Sheriy [Case No. 16,900]), in a 
suit in rem, in admiralty. 

Thomas H. Rodman, for libellant. 
Franklin A. Wilcox, for claimants. 

WAITE, Circuit Justice. On or about April 
12th, 1873, John Ham"ie, Nephew, shipped on 
board the ship Hudson, whereof the libellant 
was master, at Cadiz, Spain, 630 quarter casks 
of sherry wine, to be transported to New 
York and' there delivered to the shipper, or 
his assigns, he or they paying freight and 
primage therefor, amounting to $866 25, in 
gold. BiUs of lading in the usual form, sign- 
ed by the master, were delivered to the ship- 
per, specifying that the casks were in good 
order and well conditioned, but which con- 
tained the following clause: "Weight and con- 
tents imknown; not liable for average leak- 
age or breakage." The bills of lading were 
ti-ansferred by the shipper to the claimants, 
John O shorn. Sons & Co., New York. The 
whole 630 quarter casks, without reference to 
what was in them, were delivered in due time 
from the ship, in New York, and taken to the 
bonded warehouse of the United States, in 
the custody of the oflScers of customs, where 
they remained at the time of the filing of the 
libel in this case. There had been some leak- 
age during the voyage. Some of the casks 
were empty on their arrival, and others par- 
tially so. The casks were of an inferior qual- 
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ity, badly coopered and shaky. Upon their 
arrival they -were in poor condition generally, 
but it does not appear that their had condi- 
tion could be attributed to anytliing else than 
their inferior quality and the usual and or- 
dinary perils of navigation. The freight and 
primage payable according to the terms of the 
bills of lading -were duly demanded of the 
claimants, and payment thereof refused, be- 
fore the libel -n'as filed. No evidence was of- 
fered by the claimants, and there was no oth- 
er evidence of the negligence of the vessel 
than the condition of the casks upon her ar- 
rival. There was no evidence as to what the 
average leakage would be upon such a voyage, 
or that the actual leakage in this case was 
greater than the average. 

The exception in the biU of lading exempted 
the ship from liability for leakage and break- 
age not arising from her own negligence. 

The burden of proving that the injury to the 
casks was -caused by the negligence of the 
ship, was cast upon the claimants by the proof 
of the inferior quality of the casks. As there 
was no evidence upon that subject, the case of 
the claimants in this particular has not been 
made out. 

The burden of proving that the leakage was 
greater tlian the avemge, in casks of tlie qual- 
ity and condition of these when received on 
board the ship, was upon the claimants. No 
evidence having been given upon this subject, 
the case of the claimants, in this particular, 
also, has not been made out. 

As the cause of action in this case arises 
upon a contract which, if it binds the claim- 
ants personally, binds also the property', both 
the claimants and the propeity may be joined 
in the suit. 

The libellants are entitled to a decree for 
$866 2-5, in gold, with interest at the rate of 
seven per cent, per annum from the time of 
filing the libel, and for costs. 



SIX HUNDRED AND THIRTY CASKS OF 
SHERRY WINE (YAUGHAN v.). See 
Case No. 16,900. 

SIX LOTS OF GROUND (UNITED 
STATES v.). See Case No. 16,299. 



Case No. 12,919. 

SIXPENNY SAY. BANK v. ESTATE OF 
STUYYESANT BANK. 

NEW YORK SAV. BANK v. SAME. 

[12 Blatchf. 179: i 10 N. B. R. 399: 9 N. B. R. 
318; 1 Cent. Law J. 83.] 

Circuit Court, S. D. New York. June 16, 187-i. 

Baxkruptcy — Statdtort Liek on Assets of 
Bank — Distributi ox. 
The act of the legislature of New York passed 
April 15, 1833 (Laws 1853, e. 257), provided 
that it should be lawful for savings banks in 
the county of New York to make temporary 

1 [Reported by Hon. Samuel Blatchf ord. Dis- 
trict Judge, and here reprinted by permission.] 



deposits in banJis to a limited amount and 
for a limited time, and that all the assets of any 
bank that should become insolvent should, after 
providing for the payment of its circulating 
notes, be applied by the directors thereof, in 
the first place, to the payment of any sum or 
sums of money deposited with such bank by 
any savings bank, within the range of amount 
so limited. A savings bank in the county of 
New York deposited moneys in the Stuyvesant 
Bank, upon the understanding that the deposits 
would have the benefit of this statute. The 
Stuyvesant Bank was adjudged a bankrupt. 
The savings bank proved its debt and claimed 
to be entitled to be paid in full from the assets, 
before any payment should be made to other 
creditors, and to their exclusion, if need be, on 
the ground that it had, by virtue of the state 
statute, an interest in. or lien on, the property 
of the bankrupt: Held, that the statute pro- 
vided a rule of distribution merely, and that 
the savings bank bad, by virtue of the state 
statute, no lien, and was an ordinary creditor 
of the bankrupt, entitled to a distributive share 
of the assets, without preference. 
[Cited in Be Baker, Case No. 762.] 

[In review of the action of the district court 
of the United States for the Southern district 
of New York.] 

The district court made an order disallow- 
ing the claim of the Sixpenny Savings Bank 
and the claim of the New York Savings Bank 
to be paid out of the assets of the estate of the 
Stuyvesant Bank, a bankrupt, the amounts of 
their debts, as proved, in full, as debts enti- 
tled to a priority in payment. The claimants 
brought the matter before this court, on peti- 
tions of review. The decision of the district 
court (Blatchford, District Judge) was as fol- 
lows: 

"The second section of the act of the legis- 
lature of the state of New York passed April 
15, 18.">3 (Laws 1853, c. 257), provides that it 
shall be lawful for any savings banks or in- 
stitutions for savings in the city and county 
of New York, then chartered, or which might 
be thereafter chartered, 'to make temporary 
deposits in any bank or banking association, 
to an amoimt equal to ten per cent of tlie 
actual cash capital stock paid in, of such 
bank or banking association, and to receive 
interest thereon at such rates, not exceeding 
that allowed by law, as may be agx*eed upon, 
provided that all the deposits in any one bank 
or banking association shall not exceed in 
amoimt twenty per cent, of all the deposits 
belonging to such savings bank or instituti<m 
for savings, and that no contract or agree- 
ment in relation to said deposits shall be for a 
longer period than one year.' The third sec- 
tion of the said act provides that *it shall not 
be lawful for any of such savings banks or 
institutions for savings to make any loans to 
any bank or banking association, exceeding 
the limits above prescribed, unless such sav- 
ings bank or institution for savings shall re- 
quire and receive of such bank, for all sums 
so deposited exceeding the limits above pre- 
scribed, such securities therefor, and equal in 
amount, as the comptroller or superintendent 
of the banking depai-tment is now lawfully 
authorized to receive in exchange for bills 
or notes for circulation.' The fourth section 
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o£ said act provides that 'all the assets of any 
iDank or banking association, now or here- 
4ifter to he created, that shall become insol- 
vent, shall, after providing for the payment 
of its circulating notes, he applied by the di- 
rectors thereof, in the first place, to the pay- 
ment of any deficiency that may arise on the 
sales of the securities aforesaid, and, there- 
after, of any sum or sums of money deposited 
with such hank or banking association by any 
savings bank or institution for savings, with- 
in the range of twenty per cent, as provided 
in the second section of this act.' 

"The first section of the act of the legisla- 
ture of the state of New York, passed April 
10, 1858 (Laws 1858, c. 136), provides that 
'the temporary deposits which any savings 
hank or institution for savings in the city and 
■county of New York * * * is authorized 
to make by the second section of chapter two 
Imndred and fifty-seven of the laws of 
eighteen hundred and fifty-three, shall not ex- 
■ceed In amount twenty per cent, of all the 
deposits belonging to any such bank or insti- 
tution for savings in any bank of issue, ex- 
■ceed in the aggregate, at one time, the sum 
of one hundred thousand dollars.' 

"The Sixpenny Savings Bank of the City of 
New York, a savings bank in the city and 
■county of New York, chartered by the state 
of New York, as a corporation, has proved 
against the estate of the bankrupt, a claim 
for the sum of $23,201.06, with interest there- 
on, at the rate of five per cent, per annum, 
from the 11th of October, 1871. In its proof of 
•debt, it claims that, under the said two acts, 
it has a valid and first lien on the assets of 
the estate of the bankrupt, and is, in the dis- 
tiibution and division of said estate, entitled 
to a preference or priority of payment prior 
to any creditor of the bonkrupt other than 
the New York Savings Bank, on the ground 
that the said moneys were deposited and 
loaned under the express agreement that the 
"Sixpenny Savings Bank should be entitled to 
such priority under the said two acts, and 
that the said two acts entered into, and formed 
;a part of, the contract under which said de- 
posit or loan was made to the bankrupt. 

"The New York Savings Bank, a savings 
bank in the city and county of New York, 
•chartered by the state of New York, as a cor- 
poration, has proved against the estate of the 
bankmpt a claim for the sum of ?20,020.41, 
with interest thereon, at the rate of seven 
per cent per annum, from the 12th of Octo- 
ber, 1871. In its proof of debt, it claims that, 
-under the said two acts, and its agreement 
with the bankrupt thereunder and in pursu- 
ance thereof, prior to the insolvency of the 
bankrupt, or any suspension thereof. It is en- 
titled to have its said claim paid in full out 
■of the assets of the bankrupt, before any pay- 
ment is made to other creditors not entitled 
by law to a preference. 

"Assuming that all, or some parts, of the 
amounts of these claims, fall within the terms 
of the provisions of the state acts, the ques- 



tion arises whether the priority or prefer- 
ence claimed under the fourth section of the 
state act of 1853, can be allowed, in the dis- 
tribution of the assets of the bankrupt. 

"It is contended, on the part of the savings 
bank, that, by virtue of the agreements made 
by them with the bankrupt, under and within 
the provisions of the state acts, they acquired 
a lien on all the assets of the bankrupt, in 
case of insolvency, and are, in the distribution 
of the proceeds of its assets, entitled to the 
same preference and priority of payment over 
its genei'al creditors to which they would have 
been entitled if its assets had been distributed 
under the state laws; that the provision of 
the fourth section of the state act of 1853, is 
not an insolvent law; that it contemplates a 
lien on the present and future assets of the 
banks; that all liens are made in contempla- 
tion of insolvency. In the same sense as the 
lien created by said fourth section; that the 
bankruptcy act preserves all liens, both legal 
and equitable, and all charges or incum- 
brances, and, except in cases of fraud on the 
act, gives to the assignee in bankruptcy only 
such rights and interests in the estate of the 
bankrupt as the bankrupt had or could as- 
sert; and that the rights acquired by the sav- 
ings banks under the state act, were rights 
of property, in the form of contracts, consti- 
tuting equitable liens, which can be enforced 
against the estate of the bankrupt in the 
hands of the assignee in bankruptcy, to the 
same extent to which they could have been 
enforced against the estate of the bankrupt 
in the hands of the bankrupt, in case of in- 
solvency, if there had been no proceedings in 
bankruptcy. 

"I have given much consideration to the 
question involved, especially in view of the 
fact that, at a piior stage of these proceed- 
ings, I indicated an opinion in support of the 
claims of savings banks, when the question 
was submitted to me on written briefs. But 
an oral re-argument, and a full consideration 
of the provisions of the bankruptcy act, have 
led me to the conclusion that those claims 
canilot be allowed. 

"I do not think that those claims can, under 
the terms of the state act, be properly con- 
sidered as rights of property, inhering in, or 
adhering to, the property of the bankinipt. 
The savings banks, it is true, made contracts 
with the bankrupt, but those contracts were 
merely contracts for the making of deposits, 
and the paying of Interest thereon. No part 
of the state act gives any lien for such de- 
posits on any of the assets of the bankrupt. 
Those assets, consisting, in part, of the mon- 
eys so deposited, could be dealt with, and dis- 
posed of, by the bankrupt, free from any 
lien, charge, or incumbrance thereon, arising 
out of such contracts. No provision of the 
state act purports to interfere with the dis- 
position of the assets of the bankrupt, until 
insolvency occurs, and then a rule for the ap- 
plication of such assets, In the distribution of 
the estate of the bankrupt, as the estate of an 
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insolyent debtor, is created by the foui-th sec- 
tion of tlie state act of 1853. But that rule 
establishes in favor of the savings banks no 
such interest in the property of the bank- 
rupt, that such property passes, under the 
bankruptcy act, into the hands of the as- 
signee, subject to such interest. 

"The second section of the bankruptcy act 
of August 19, 1841 (5 Stat. 442), provided 
'that nothing in this act contained shall be 
consti'ued to annul, destroy, or impair * * * 
any liens, mortgages, or other securities on 
property real or personal, which may be valid 
by the laws of the states respectively, and 
which are not inconsistent with the provi- 
sions of the second and fifth sections of this 
act,' By the fifth section of the act of 1841 
all creditors were to share pro rata in the 
bankrupt's property, except that debts due 
to the United States, and debts due to per- 
sons who, by the laws of the United States, 
had a preference in consequence of paying 
moneys as sureties for the bankrupts, and 
debts due to operatives (to a certain amount) 
were to be first paid out of the assets. In de- 
termining what ought to be regarded as 'se- 
curities on property,' 'valid by the laws of 
the states,' within the meaning of the sec- 
ond section of the act of 1841, it was held 
that all vested legal or equitable rights and 
interests in property, created by the laws 
of the states, were left undisturbed. Storm 
V. WaddeU, 2 Sandf. Ch. 494, 502; Parker v. 
iluggridge [Case No. 10,743]; Mitchell v. 
Winslow [Id. 9,673]; Winsor v, jMcLellan [Id. 
17,887]. This view cannot be questioned; and 
it is equally applicable to the present bank- 
ruptcy act, notwithstanding any difference in 
language between it and the act of 1841, in 
any provision in regard to liens. But it still 
leaves open the question as to whether a 
particular claim is a right or interest in prop- 
erty. If it is not, it is not a lien or security. 
There may be priorities or preferences in dis- 
tribution under the bankruptcy act, which 
cannot be called liens or securities, or rights or 
interests in property. Debts due to the state 
in which the proceedings in bankruptcy are 
pending, are, by the twenty-eighth section 
of the present act, entitled to priority or pref- 
erence and to be first paid in full, as the third 
class of claims in order; and there may be 
many such debts due to such state which are 
not by the laws of such state made liens or 
securities, so as to create rights or interests 
in property, and which depend wholly, for 
their preference or priority, on the terms of 
the twenty-eighth section. The same thing is 
true of the provision of the twenty-eighth 
section, giving preference to wages due to 
certain persons. 

"The twenty-eighth section of the present 
act provides that certain claims shall 'be en- 
tilled to priority or preference, and to be 
first paid in full in the following order.* 
Then follow five classes. The fifth is, 'all 
debts due to any persons who, by the laws of 
the United States, are or may be entitled to 



a priority or preference, in like manner as 
if this act had not been passed.' This is 
limited to priorities or preferences created by 
the laws of the United States. It does not 
extend to priorities or preferences created by 
the laws of a state. Under it, the state could 
have no priority for debts due to it which 
were not liens or securities, and, but for the 
provision, in the third class of priorities, for 
such debts due to the state, there could be- 
no priority for such debts. It would have 
been easy to say, in the provisions for distri- 
bution in the twenty-eighth section, that a 
priority or preference, as a sixth class, should' 
be given to 'all debts due to any persons who. 
by the laws of the state in which the proceed- 
ings in bankruptcy are pending, are or may 
be entitled to a priority or preference, in like 
manner as if this act had not been passed,' if 
it had been intended to recognize priorities or 
preferences given by the laws of the state, 
which are not liens or securities or rights or 
interests in property. If the preference or 
priority given by the fourth section of the 
state act of 1853 is to be upheld, in a disti-ibu- 
tion under the 28th section of the bankruptcy 
act, on the ground that it can be called a lien- 
or security, to be satisfied before the twenty- 
eighth section comes into operation, it is diffi- 
cult to see why every priority or preference- 
in the distribution of the estate of an insol- 
vent debtor, created by a state law, must not 
be upheld. Every such priority or prefer- 
ence is relied on by the pei-son in whose favor 
it operates, equally with the preference under 
the fourth section of the state act of 1853, re- 
lied on in this case. Every such priority or 
preference is a security to such person, as- 
much as the preference in the present case 
was a security to the savings banks. But 
such priorities or preferences created by 
state laws in the distribution of insolvents'" 
estates, are not liens or securities or rights or 
interests in property. If so, they are not 
saved by the general scope of the bankruptcy 
act; and they are not recognized by the twen- 
ty-eighth section, 

"The claims to priority on the part of the- 
savings banks must be disallowed." 

2 [The thirty-seventh section of the bank- 
ruptcy act provides in substance that the 
property and assets of a bankrupt corpoi-a- 
tion shall be distributed as the assets of a 
natural person would be under the act. Sec- 
tion 28 directs the order of distribution of 
the assets of a natural person. 

[The counsel for the savings banks con- 
tend, however, that section 28 applies only 
to what portion of the bankrupt's estate re- 
mains after satisfying prior or paramount 
interests or titles, and that the savings 
banks have, under the statute of New York: 
on which they rely, a prior or paramount ti- 
tle in the nature of a lien, the amount of 
which must be deducted from the whole 
mass of the bankrupt's estate in the hands- 

2 [From 10 N. B. R. 399.] 
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of the assignee, leaving tlie residuum for 
distribution under the twenty-eighth section. 
[The assignee, however, contends that (1) 
the statute of New York did not create a 
right of property in the nature Of a lien or 
Otherwise, but (2) only Imposed upon the of- 
ficers therein mentioned the duty of observ- 
ing a certain rule of distribution in case of 
insolvency, which rule the legislature or con- 
gress had a right to abrogate,] 2 

Frederick Hughson, for New York Savings 
Bank. ' ' 

D. Noble Rowan, for Sixpenny Savings 
Bank. 

Francis N. Bangs, for assignee in bank- 
ruptcy. 

2 [In support of the views of the assignee, 
the following propositions ai-e submitted. 

[First The New York statute relied upon 
by the claimants is similar in itis language 
to other statutes of the same state, and of 
other states, and of the United States, such 
as the statute for the distribution of the es- 
tates of absconding debtors, or of deceased 
persons, or of bankrupts. 

[Second. If the statute in question gives 
to a savings bank a right of property in the 
hature of a lien, then the other statutes 
above mentioned give a like right, in the 
nature of a lien, to all persons entitled under 
them to shares in the estate which is to be 
distributed. 

[Third. The right which the New York act 
gives does not accrue at the time of making 
a deposit (unless the depository bank is then 
insolvent). The savings bank does not after 
deposit retain the ownership of its own de- 
posit, nor does it at the time of deposit ac- 
quire a right of property or appropriation in, 
nor any specific claim against, any other 
specific thing. It is (imtil insolvency at 
least) a general creditor— the holder of a 
chose in action. 

[Fourth. If in each deposit, as it is made, 
there inheres a right of property, or if there 
springs up from it a right of appropriation, 
then that right must necessarily attach to 
everything else in the possession of the de- 
positary, except that, the deposit of which 
created a like exclusive right; or else each 
deposit creates a lien on the next deposit, 
and each depositor of the class provided for 
is both pledgor and pledgee. If the New 
York Savings Bank deposits one thousand 
dollars on one day, and the Sixpenny Bank 
one thousand dollars on the next day, the 
second deposit is subject to the lien of the 
first. If, then, the New York Bank makes 
another deposit, that is subject to the lien of 
the second, and so on. The use, by the de- 
positary, of any deposit after the first would 
be a conversion of another's property. This 
idea is inconsistent with the obligation to 
pay interest, and is otherwise out of joint - 
with the necessities of a banking system. 

2 [From 10 N. B. R. 399.] 



(Case No. 12,919) SIXPENNY 

[Fifth. If the statute relied upon, and oth- 
er like statutes, create a right of property 
or a vested interest, then, of course, such 
right of property or vested interest is inde- 
feasible, except by the act of the party. 
Thus, under section 28 of the bankruptcy 
act, a servant to whom his master now owes 
wages has an indestructible lien for such 
wages, which lien congress, by a repeal or 
modification of the bankruptcy act, could 
not deprive him of. To argue thus, however, 
would be plainly a reductio ad absurdum, 
which would bring argument to an end', for 
there can be no doubt of the power of con- 
gress to modify section- 28, nor of the power 
of the New York legislature to repeal the 
act referred -to. 

[Sixth. The provision referred to applies 
only in case of insolvency. A bank of de- 
posit in a solvent condition may be wound 
up without first paying off savings bank de- 
positors. This could not be so If such depos- 
itors were, qualifiedly or unqualifiedly, pro- 
prietoi-s of any part of the estate. 

[Seventh. These arguments and illustra- 
tions show that the claimants had not a 
right of 'property, in the natur^ of a lien or 
otherwise, in the estate of the Stuyvesant 
Bank; and the alternative is inevitable that 
the New York statute only imposed on cer- 
tain agents, therein designated, the duty of 
observing a certain rule, upon a certain con- 
tingency, in the distribution of certain es- 
tates. 

[Eighth. This rule was subject to abroga- 
tion by any authority having paramount 
power to legislate on the subject. Certain- 
ly the New York legislature might, before 
the Stuyvesant Bank became insolvent, have 
altered the rule. If it had done so, it would 
no more have interfered with vested rights 
than the British parliament would by abol- 
ishing the law of primogeniture, or regulat- 
ing the distribution of intestate estates. 
Congress, having paramotmt control" over the 
subject, could do the same thing, and in do- 
ing It, would violate no constitutional nor 
moral right; for It would give the savings 
bank ample opportunity to withdraw its 
funds; or rather the savings bank, if it con- 
tinued its deposits after the passage of the 
bankrupt law, would act in spite of ample 
warning. 

[Ninth. If the savings bank had no right 
of property or of appropriation, in the nature 
of a lien or otherwise, in the estate of the 
bankrupt, then that whole estate becomes 
subject to the operation of sections -37 and 
28 of the bankruptcy act, and under those 
sections the claim to priority should be re- 
jected.] 2 

HUNT, Circuit Justice. The facts in the 
two cases presented are the same, with the 
exception of a difiEerenee only In the amount 
claimed. A statement of the facts in the ease 

2 [From 10 N. B. R. 399.] 
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of tlie Sixpenny Savings Bank Tvill suffice for 
a statement in tlie case of tlie New Yorlc 
Savings Bank as well. 

The Sixpenny Savings Bank is a savings 
Tjank in the city of New York, chartered by 
the state of New York, and has proved against 
the estate of the bankrupt a claim for the 
sum of twenty-three thousand two hundred 
and sixty-one dollars and six cents, with in- 
terest at the rate of five per cent, per annum 
from October 11th, 1871. It claims that under 
the statutes of the state of New York, which 
will be presently mentioned, it has a first li.en 
upon tbe assets of the estate of the bankrupts, 
iind is entitled to a priority of payment, by 
virtue of those statutes, and the agreement 
imder which the debt was contracted over the 
other debts of the bankrupt. The statute of 
the state of New York, passed April 15, ISoS 
(Laws N. Y. 1833, c. 257), provides that it 
should be lawful for a savings bank in the 
counties of New York and Kings to make 
temporary deposits in bank or banking asso- 
ciations to a limited amount and for a limited 
time. In certain cases the savings bank may 
receive as security for such deposits securities 
of the character of those authorized to be re- 
ceived by the controller or superintendent of 
the bank department in exchange for bills for 
circulation. It is provided in section 4 of the 
act that "all the assets of any bank or bank- 
ing association, now, or hereafter to be created, 
that shall become insolvent, shall, after pro- 
viding for the payment of its circulating notes, 
be applied by the directors thereof in the first 
place to the payment of any deficiency that 
may arise on the sales of the securities afore- 
said, and thereafter for any sum or siuns of 
money deposited with such bank or banking 
association by any savings bank or institu- 
tion for savings within the range of twenty 
per cent., as provided in the second section of 
this act." The act of 1858 (Laws 1858, c. 136) 
imposes certain further limits and restrictions, 
but contaiins nothing to affect the question be- 
fore us. The Sixpenny Savings Bank made 
deposits with reference to these acts, and upon 
the undei-standing that th& deposits would 
have the benefit of the provisions referred to. 
In making proof of its debt it claims to be en- 
titled to payment in full from the assets of 
the bankrupt before any payment is made to 
any other creditors, and to their exclusion, if 
need be. The question comes to this: Is the 
statute, which declares that the debt of the 
savings bank shall be paid next after the claim 
of billholdei's, and to the exclusion, if need be, 
of all other creditors, a rule of distribution of 
estates appertaining to the remedy only, or 
does it give to the bank an interest in, or 
lien upon the property of the insolvent cor- 
poration? If the former only it is conceded 
that the claim of the petitioners must fail; if 
the latter, then the exclusive payment of the 
debt is insisted upon. 

As bearing upon, and illustrating this ques- 
tion, certain provisions of the constitution and 
statutes of the state of New York are worthy 



of consideration. Tlie constitution of that 
state, adopted in November, 1846, contains the 
following provision: "In case of the insol- 
vency of any bank, or banking association, the 
bill-holders thereof shall be entitled to prefer- 
ence in payment over all other creditor's of 
such bank or association." Article 8, § 8. 

By the act of 1855 (chapter 69, § 13) it was 
pi-ovided that the receiver should apply the 
moneys in his hands to the payment of the 
bills or notes held by the bill-holders of such 
corporation in just and equal proportions, and 
if no surplus remains he shall divide the same 
among the creditors of the corporation having 
demands conti-acted after the 1st day of .Tan- 
uary, 1850, and any remaining surplus shall 
be divided among all the other creditors of the 
corporation whose demands shall have been 
presented and asceitained. By the insolvent 
laws of the state of New York the estate of 
the insolvent is directed to be distributed as 
follows, x'lz.: 

First. All the debts due to the United States 
shall he paid. 

Second. All debts due to persons who, by 
the laws of the United States, have a prefer- 
ence in consequence of having paid money as 
sureties of such debtors. 

Third. All the debts due from the debtor as 
guardian, executor, administrator, or trustee. 

Fourth. Debts due execution creditors, is- 
sues of attachment, etc., in the various cases 
specified. In all cases certain costs and dis- 
bursements are to be fii-st provided for. 3 Eev. 
St. (5th Ed.) pp. 119» 120 (marg. pp. 46, 47, 
pt. 2). 

In cases of intestacy the statutes of that 
state enact that the personal estate of the de- 
ceased shall be distributed as follows, viz.: 

First. To the widow one-third part thereof 
after the payment of the debts of the deceas- 
ed. 

Second. All the residue among the children, 
and the representatives of the children, if any 
have died before the intestate, in equal pro- 
portion. 

Third. If there be not any children, or rep- 
resentatives of them, one moiety of the whole 
shall be allotted to the widow, and the residue 
to the next of kin, as afterwards provided. 

Numerous details for other cases are given 
in the subsequent sections of the statutes; 
relatives of the half blood taking equally with 
those of the whole blood in the same degree; 
and descendants begotten before the death of 
the intestate, but bom after, taking in the 
same manner as if born in the lifetime of the 
deceased, and as if they had survived him. 3 
Kev. St. (5th Ed.) pp. 183, 184 (marg. p. 97, 
pt. 2). Subsequent to all these are the provi- 
sions of the statutes of 1853 and 1858, now 
before us, to the effect that upon the occur- 
rence of the insolvency of a banking corpora- 
tion the debts due from it to the holders of its 
circulating notes shall be fii-st paid. The debts 
due to savings banks upon sales of securi- 
ties given to such savings banks to secure 
payments of debts due to them, or upon de- 
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posits, shall he next paid, and no other debts 
can be paid until those mentioned are fully 
satisfied. 

I am of the opinion that these laws are all 
of the same general character: that they are 
statutes furnishing a rule of distribution mere- 
ly, and do not give any interest in or place 
any lien or incumbrance upon the estate to be 
disposed of. If distribution is ta be made 
under the state laws, these i-ules -will govern 
such distribution, because they are the rules 
made by the state, not because a lien or right 
in the property is conferred by them. 

The soundness of the position that liens are 
preserved under the bankrupt act, and that the 
holders of them are to be protected, cannot 
be "well doubted. 

The bankrupt act of 1841, in its second sec- 
tion, was very explicit on this subject, and it 
was repeatedly held that liens or rights of 
propertj' created by the laws of the state could 
not be disturbed while enforcing the provisions 
of the act. The rule is the same under 
the present bankrupt law, and although not 
stated in terms so precise and specific as are 
foimd in the act of 1841, the provisions of sec- 
tions 14 and 20 establish the same rule. 

I concur with the coimsel for the appellant 
and petitioner, that if the savings bank had a 
lien upon the assets of the Stuyvesant Bank, 
that lien must be protected in the distribution 
of its assets. Nor do I find any fault with his 
definition of a lien, to wit: that which gives a 
vested right or interest in the property sought 
to be appropriated. The preferences given by 
the statutes of the state of New York already 
mentioned, or by the fifth subdivision at the 
end of the twenty-eighth section of the bank- 
rupt act, cannot properly be described as liens. 
Those under the state laws and those under 
the t^venty-eighth section are alike in their 
nature and character. They are rules or direc- 
tions for the disposition of the property of the 
bankrupt or insolvent made because they seem 
wise and just, and which may be modified or 
abrogated whenever it becomes apparent that 
they are unwise or unjust. The debts due 
the United States from an individual citizen, 
it is enacted, must be fii-st paid whether they 
are for taxes or for individual debts, or for 
debts due as surety for another, whether fidu- 
ciary, confidential, commercial, or in the nature 
of an enforced compulsory obligation. If A B 
becomes surety for D, under the revenue 
laws of the United States, and a default en- 
sues, although without his participation or 
knowledge, his estate in bankruptcy is liable 
for the debt of his principal, and the United 
States will receive payment in preference to 
his own creditors. 

In the exercise of its sovereign power, the 
government so enacts, and therefore such is 
the law, but the government had no lien iipon 
the estate either when he became surety for 
the government debtor, when that debtor 
failed to pay, or when he himself became bank- 
rupt. His property was his own throughout, 
subject to consumption, exchange, or other use 



until its status became fixed by the provisions 
of the bankrupt act. In cases of preference 
under tlie state laws, no interest is acquired In 
tlie property of the debtor either by deposit in 
the bank— for it maj then be solvent, and tho 
money goes into its bushaess and forms a part 
of its general funds— nor by insolvency found- 
ed upon the principle that the event can pro- 
duce no such result, and it is not declared in 
the statutes that such shall be its effect. No 
lien upon or specific interest in the property is 
declared in favor of any preferred ereditoi-s^ 
and it is difficult to see when, where, or by 
what process the change from general ored- 
itor to a creditor with specific lien occurs. The 
language of the statute is satisfied by a rule 
of preference in making payment. This is eas- 
ily understood, and I think is the basis of the 
law. I do not doubt that there may be a trust 
estate in which the trustee may have power 
from time to time to change investments, and 
that tlie lien may attach to new secmities a? 
they form a part of the estate. This does not,, 
however, afiEect the main question. It is possi- 
ble, too, that the fluctuating assets of a bank 
of discount and deposit may be the subject of 
a ti-ust, although I do not recollect to have met 
with any case that sustained that proposition. 
Neither does it afEeet the main question in this 
case, to wit, the existence of a lien. Prefer- 
ence is given by the bankrupt act, and it usu- 
ally is by the state laws, to debts due to the 
state in which 'the bankruptcy proceedings are 
pending. As the sovereign authority upon a 
subject within the jurisdiction of the federal 
authority, congress provides first for the pay- 
ment of debts due to the United States. In 
apparent deference to the authority which 
would be supreme, except for its own interven- 
tion, it enacts that debts due to the state in 
which the proceedings are pending, shall next 
be paid. This preference exists simply because 
the act of congress so enacts, and if congress 
had not so enacted, or if it should afterwards 
enact otherwise, the preference would cease. 
It is a rule of distiibution merely, and if con- 
gress should abolish the preference given by 
the act to either government, it would be an 
exercise of undoubted power and no right or 
liens would be infringed. The power to estab- 
lish a system of bankruptcy cames with it the 
power to establish the details of the system if 
congress shall think proper. In like manner, it 
is competent to the state of New York to pro- 
vide that upon the failure of a bank of circula- 
tion and deposit, the assets of the bank shall 
be applied first in payment of its circulating 
notes; and second, in payment of debts due to 
savings banlcs; and third, to creditors gener- 
ally. It may deem this rule of distiibution to 
be so important that it will incorporate it with 
its fundamental law, when it will be, to some 
extent, free from the efEects of public excite- 
ment. It ia still, however, but a law of no 
further effect than an ordinary statute, while 
both remain imrepealed or uncontradicted. 
The same language, in the same cU'cumstance, 
will confer the same rights, neither more or 
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less, whetlier embodied in a state constitution 
or in a state statute. Sueli a law does not 
either by its language or upon principle give 
a lien or claim upon the funds of the insolvent 
corporation. They remain with the receiver or 
the assignee. The law simply directs to whom 
and to the payment of what debts the funds 
shall be appUed by such receiver or assignee. 
The distribution of estates of insolvents vmder 
the state laws, and of the estates of intestates 
stands upon the same principle. I am not able 
to discern any difference between these cases 
and the one we are considering. In each in- 
stance the proceeding is taken by vhtue of the 
state authority. The title to the property vests 
in the assignee, receiver, trustee, administrator, 
or by whatever name he may be called; the 
statute says that he shall apply it by giving a 
particular portion to the widow, and another 
portion to the children; or the statute du-ects 
that certain debts due to the state shall first 
be paid, and certain other debts shall be then 
paid. This is a rule of distiibution and gives 
no interest in or lien upon the property in the 
hands of the trustee. As the result ot this 
principle, the legislature may alter the theory 
of disposition at its pleasure, as often as it 
thinks fit and no rights are infringed. The 
statutes of 1853 and 1858, in my judgment, 
stand upon the same foundation; they give no 
lien upon or claim on the property in the hands 
of the receiver, and creditors are entitled to no 
other protection under them than are claimants 
under the other statutes referred to. 

A brother of the half blood would to-day be 
entitled to an equal participation under the 
laws of New York in the estate of his de- 
teased brother, should he now die, with a 
brother of tlie full blood. No one will argue, 
however, that he has any claim, interest in, or 
lien upon, the estate of his living brother that 
will prevent the legislature from passing a law 
that brothei-s of the full blood only shall in- 
herit his inheritable. This heritable capacity 
is destroyed, but no lien or interest is effected 
if he had no interest in his brother's estate. 
So an after begotten child may by legislative 
action be cut off from the participation which 
the law now gives him to the estate of his 
father. It results, however, from a change of 
a rule of distribution merely. Neither the 
child, this brother, or the savings bank have 
any greater interest in the property than an 
expectation derived from an existing rule of 
distribution- The propertj^ and all and every 
interest in it belongs to the owner thereof, if 
the rule of distribution remains unaltered. - 
They would, in certain contingencies, receive 
a portion on final distribution; but if altered, 
as it may be at any time, they take nothing. 
Norris v. Crocker, 13 How. [54 V. S.] 429; 
Steamship Co. v. Joleffe, 2 WalL [69 U. S.] 
450, etc.; Bronsou v. Kinzee, 1 How. [42 U- 
S.] 316. 

The object no doubt of the law of 1853 was 
to give additional securities to savings banlis. 
They are in the nature of charitable institu- 
tions, and it may be assumed that the legis- 



lature intended to give them a preference over 
other creditors of insolvent banking corpora- 
tions. This they intended to do by providing 
the rule of distribution contained in that act. 
The operation of a bankrupt law was probably 
not in the mind of the persons decreeing the 
act of 1853. Such a law is exceptional in the 
history of this country. The bankinipt laws 
passed prior to 1853, had been temporary in 
their character, and their consideration did not 
enter into ordinary' business arrangements, a 
It was assumed in the event of the insolvency 
of banking corporations that they would be 
wound up by the courts of the state, and by 
officers appointed by them. In such cases the 
statute offered ample protection to savings 
banks. The rule of distribution provided by it 
would save their preferences. It is upon this 
theory that both the legislature and the parties 
probably acted, and it can scarcely be said 
with accuracy that the parties relied upon the 
plighted faith that the assets of the bank were 
pledged for the repayment of this deposit. 
There is no reason in fact or in law to suppose 
the parties in this case understood themselves 
to have given or to have received a lien upon 
the property of the Stuyvesant Banlc, or that 
they had a vested, or any other rigbt, in its 
estate. They were aware of tlie provisions of 
the law in that respect. They knew that if 
this bank became insolvent, and was wound up 
under the laws as they then stood, their debts 
would have a preference. It is assumed that 
they contracted with reference to this, but to 
assume that they anticipated the passage of 
another bankrupt law, and provided to them- 
selves a lien and pledge upon the assets of a 
bank then in prosperous condition, which 
would protect them as parties holding incum- 
brances, is quite unreasonable. We find noth- 
ing in the fact proved, or in the principles of 
law, to warrant this assumption. 

The deposits of tlie savings banks in ques- 
tion it is proved were made in reference to the 
law of 1853, and upon an understanding that 
there were such provisions as are relied upon 
here. This is not in law a material circum- 
stance; if it be assumed to amount to an 
agreement, that, in case of the occun-ence of 
the insolvency of the Stuyvesant Bank, the 
savings bank should have a preference over 
other creditors in payment of its debts, it 
would not avail. Such an agreement is not 
valid. It would amount to nothmg more. No 
present security was offered or expected. No 
advantage was to be received except upon in- 

3 The first act to establish a uniform system 
of bankruptcy was passed by congress April 
4th, 1800, and was repealed on the 9th of De- 
cember, 1803 (2 Stat. 19, 248). 

The second act by the United States author- 
ity to establish a system of bankruptcy was 
passed August 19 th, 1843 (5 Stat. 440, 614). 

In the year 1853, when the New York statute 
we are considering was passed by the legisla- 
ture of that state, no bankruptcy system under 
the authority of the United States was in exist- 
ence, nor had there been for ten years previous- 
ly, nor was there until sixteen years after- 
wards. 
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■solvency. If the Stuyvesant Bank should he- 
•come insolvent the statute provided for a pref- 
■erence, the imderstanding or expectation went 
to that point only. If there was an agreement 
it could only he to the effect that the law did 
-and should continue to give them a preference. 
The bankrupt law could not exist a moment 
under the rule that the debtor could by such 
an agreement give a preference on his assets, 
and an agreement of this character is couti-ary 
to its entire spirit and purpose, and will at 
once destroy its effect. By the statutes of 
Xew York a banking corporation cannot give a 
preference in contemplation of insolvency. 2 
Rev. St. (5th Ed.) p. 517, § 1. 

It can hardly be assumed that they intended 
by implication to authorize a lien and charge 
■which would fix such preference beyond their 
«wn power of change. 

Holding that the appellant had no lien upon 
*he funds in the possession of the Stuyvesant 
Banlv, it is clear that the appeal must be dis- 
missed, and within the bankrupt act the ap- 
pellant is an ordinary creditor, and takes its 
chance with others to receive its distributive 
share without preference or advantage. The 
order of the district court of January 31st, 
1874, is affiimed. 
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Case No. 1S,930. 

SIZE et al. v. CURTIS. 

[1 Lowell, 110.] 1 

• Circuit Court, D. Massachusetts, May Term, 

1866. 

INTERKAL REVESUE — NeW DOTIES — ElGHT TO 

Add to Contract Price— Change op Tax. 

While the internal revenue law of 1863 [12 
Stat. 713], which laid a duty of two per cent 
upon ships, was in force, a ship-builder con- 
tracted to sell a vessel which he was then 
building for a certain sum "which shall be in 



1 [Reported by Hon. John Lowell, LL, D., 
District Judge, and here reprinted by permis- 
sion.] 
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full." Not long before the ship was completed, 
the statute of 1864 [13 Stat. 223] was passed 
which laid a duty of two per cent upon the hulls 
of ships, the effect of which was that the builder 
paid upon the hull only, instead of upon the 
whole ship. Held, that he could not recover of 
the purchaser the amount of the tax, as pro- 
vided by section 94 of the new act, for duties 
imposed by that act and not provided for in 
the contract, because the tax was merely 
changed and reduced, and not imposed by the 
new statute. 

Assumpsit. From the agreed facts it ap- 
peared that the defendant [Paul Curtis], a 
ship-builder, contracted for the sale of an un- 
finished vessel to the plaintiffs [Edward F. 
Size and others], and the parties exchanged 
notes of the contract, which were substantial 
counterparts of each other, and of which one 
part was as follows: 

"East Boston, May 9, 1864. For value re- 
ceived, I, Paul Curtis, agree with Edward F. 
Size, John Chase, and John S. Pray, to sell 
them the ship I now have on the stocks, near- 
ly completed, for eighty-one thousand five 
hundred dollars, equal to cash, when the 
ship is completed, which shall be in full, to 
have a tank and bilge pumps, and to be fitted 
as I usually fit my ships, that is, one suit of 
every thing complete." 

The ship was completed and delivered early 
in July, 1864, and presently afterwards the 
assessor of the district, in accordance with 
information given him by the defendant, as- 
sessed upon her as the property of the plain- 
tiffs an excise tax in behalf of the United 
States. The plaintiffs insisted that the tax 
should have be'eu assessed to and paid by the 
defendant; but the officers of the revenue re- 
fusing to go into this question, they paid the 
amount, and brought this suit to reco\'-er it of 
the defendant. And it was agreed between 
the parties, that if the tax should properly 
have been assessed to and paid by the defend- 
ant, and if he would in that event have had 
no recourse over upon the plaintiffs therefor, 
judgment was to be rendered for the plain- 
tiffs for the amount so paid by them, with 
interest; otherwise, they were to be nonsuit- 
ed. 

D. Thaxter and S. Bartlett, for plaintiffs. 

E. Wright, for defendant. 

LOWELL, District Judge. By the ninety- 
fourth section of the act of June 30, 1864 
(13 Stat. 267), by virtue of which, as both 
parties agree, and as is obvious, this tax was 
assessed, the manufacturer or producer of 
the various articles therein mentioned is to 
pay a duty upon them. Among other articles 
are the hulls of ships, on which are to be paid 
two per cent ad valorem. The assessment, 
therefore, should have been made to the de- 
fendant, who was the manufacturer of the 
hull of this ship, and the tax should have 
been paid by him. But he alleges that he 
would have been entitled to recover the 
amount of the plaintiffs under the 97th sec- 
tion of the same act (13 Stat. 273), which, so 
far as material to this case, is as follows: 
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"That every person, firm, or corporation, -who 
sbaU have made any contract prior to the 
passage of this act, and without any pro- 
vision therein for the payment of duties im- 
posed by law enacted subsequent thereto, up- 
on articles to be delivered under such con- 
tract, is hereby authorized and empowered to 
add to the price thereof so much money as 
win be equivalent to the duty so subsequent- 
ly imposed on said articles and not previous- | 
ly paid by the vendees, and shall be entitled } 
by virtue hereof, to be paid, and to sue for 
and recover the same accordingly." 

By the act of March 3, 1863, which was in 
force when the contract was made, the de- 
fendant would have been assessed two per 
cent upon the value of the finished ship, and 
it is not disputed that as between tliese par- 
ties the defendant must have paid this tax, 
because the payment for the ship was to be 
"in full." The actual assessment was of a 
like percentage upon the bull only, and 
though the new law may lay other taxes on 
the materials used for rigging, &c., which 
would make the actual indirect burden up- 
on vessels as great as before, concerning 
which we have not made inquirj', it is ob- 
vious that in this case of a ship nearly com- 
pleted in May, and delivered within a few 
days after the act of June 30 was passed, the 
defendant must have escaped any such as- 
sessment, and in point of fact have been lia- 
ble to an assessment of about seven hundred 
dollars on this ship, instead of about sixteen 
hundred dollars, which by his contract he ap- 
pears to have expected to assume and pay. 

It cannot be doubted that the intent of the 
97th section of the new law is to throw upon 
the purchaser the burden of an unexpected 
tax, which by increasing the cost, is pre- 
sumed to have increased to the same extent 
the value of the article. But here the de- 
fendant asks the plaintiffs to pay him seven 
hundred dollars more for what has cost him 
nine hundred dollars less than the parties 
must be supposed to have anticipated. His 
argument is that this tax was imposed by the 
new act, and that the parties in their con- 
tract made no provision for the contingency 
of a new law being enacted. We have ex- 
amined this point with much care, because it 
must be of importance in a large class of con- 
tracts, and we are of opinion that the statute 
expresses what all must admit to have been 
the pm-pose of its framers. To enable the 
manufacturer to recover, it is not enough to 
show that the tax is assessed under the new 
law, which of course it must be, since the 
former law is repealed, but that the article to 
be delivered has had a duty imposed upon it 
by the new law to which it was not subject 
under the old. When this contract was made 
a tax existed by law upon ships, and this 
was in contemplation of the parties, and the 
defendant was to pay it. The new law pro- 
vides for a tax on ships, but at the same mo- 
ment, by i-epealing the former statute, abol- 
ishes a still larger duty. The defendant is 



to have from the plaintiffs a sum equivalent 
to the new imposition. Can this sum be as- 
certained except by looking at the net result 
to him of this enactment? Take the case of 
a simple re-enactment of the duty. The par- 
ties have made a contract, and the manufac- 
turer is to pay the tax. It is assessed to him 
at the same time, and for the same amount 
as was expected, and he pays it and calls on 
his vendee to refund. The answer would be 
this tax is retained, not imposed by the stat- 
ute. And so a fortiori of a tax reduced. 
The imposition to which the law i-efers is a 
new one, and not one merely retained or 
diminished. It must be not only a duty Im- 
posed on the particular ship by the assessor, 
under and by virtue of the new law, but a 
duty imposed on the general article of ships, 
by the new law, as contradistinguished from 
the old. In this sense, the only just one be- 
tween contracting parties, and a perfectly 
fair and reasonable one in itself, the tax on 
ships, was not imposed by the new law. 

If it be said that the act of 1864 imposea 
a duty for the first time upon the hulls of 
ships, it is enough to reply that the tax upon 
the completed vessel included the hull; and 
if a distinction is to be taken between the 
ship and the hull, then this tax upon the hull 
was not a tax upon the article contracted to 
be delivered, which was a ship. 

Judgment must be entered for the plaintiffs 
for ;?736, and interest from July 21, 1864, and 
costs. 



SIZER (MANY v.). See Cases Nos. O.Oofi and 
9.057. 

SKAM (UNITED STATES v.). See Case No. 
16.308. 
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Case No. 12,921. 

In re SKELLEY. 

[3 Biss. 260; i 5 N. B. R. 214.] 

District Court, N. D. Illinois. Marcli, 1871. 

Bankkuptct — Jurisdictional Amount — P.vt- 
MENTS— Allegations op Petition—Involun- 
tary Vroceedings — Costs. 

1. The district court has no jurisdiction of an 
involuntary case in bankruptcy, unless it ap- 
pears on the trial that the debtor, at that time, 
owes debts provable under the act [of 1867 (14 
Stat. 517)] exceeding the sum of three hundred 
dollars, and is indebted to the petitioning cred- 
itors in the amount of two hundred and fifty 
dollars. This is true even though the debtor, 
at the time of the filing of the petition, was in- 
debted to exceed those sums. When his indebt- 
edness, by subsequent payments, is reduced 
below those sums, the court loses jurisdietiou. 

[Cited in Re McKibben, Case No. 8,859.] 

2. The latter clause of the forty-first sec- 
tion of the act was intended to allow the debtor 
to disprove on the trial all the material allega- 
tions of the petition. 

[Cited in Re Price, Case No. 11,411.] 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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3. Payments made by the debtor to the peti- 
tioning creditors are material facts on the issue 
on denial of bankruptcy, and the debtor can 
introduce evidence of such payments without 
a special traverse of the amount of his indebted- 
ness. 

4. The receipt of such payments by the* pe- 
titioning creditors to an amount sufficient to 
reduce this indebtedness below the minimum 
established by the act, must be considered as 
a waiver of ihe alleged act of bankruptcy. 

5. The petitioning creditors cannot add the 
costs paid and incurred by them to their debt 
in order to raise it, above the jurisdictional 
limit Such costs are not a part of their 
debt. The debtor must owe them two hundred 
and fifty dollars or they have no right to make 
costs. Nor can the creditors add counsel fees 
to their debt, 

6. In this case, the respondent, having been 
guilty at the time of the filing of the petition, 
was ordered to pay all costs up to the time of 
filing his denial, except the docket fee. 

■ 

In bankruptcy- On the fifth day of July, 
1870, John V. Farwell & Co. filed their pe- 
tition in this court, alleging that they were 
creditoi-s of- William H. Skelley in a sum 
exceeding two hundred and fifty dollars, 
to-wit: in the sum of nine hundred and 
eleven dollars and ninety-two cents; that 
said indebtedness was npon a promissory 
note for nine hundred and eleven dollars 
and ninety-two cents, given by said Skel- 
ley to the petitiorers, bearing date on the 
third day of June, 1870, and payable to 
petitioners in fifteen days from date; that 
said Skelley owed debts to an amount ex- 
ceeding three hundred dollars; that said 
Skelley, being a merchant and trader, was, 
on the fifth day of July, 1870, guilty of an 
act of banlcruptcy within the meaning of 
the bankrupt act by the suspension of paj^- 
ment upon his commercial paper, and fail- 
ure to resume payment thereof within the 
period of fourteen days, the commercial j 
paper upon which he. so suspended payment \ 
beiflg the said promissoiy note. On the 
twenty-first day of September, Skelley filed 
a denial of the alleged act of bankruptcy, 
and the issue was by agreement of parties 
submitted to the court for trial without a 
jury. On the trial the petitioner produced 
the note described in the petition, and show- 
ed that the sum was due and unpaid as set 
forth, at the time the petition was filed. 
Proof was then introduced on the part of 
the respondent Skelley, showing that after 
the filing of said petition and before the 
filing of his denial, he had made payments 
on said note which reduced the amount due 
thereon at the time of the trial to less than 
two hundred and forty dollars. The peti- 
tioners objected to said evidence as not 
being germain to the issue made by the 
pleadings, but the court admitted the proof, 
subject to objection. It did not appear, 
from the evidence, ■ that respondent owed 
any other debts. It also appeared from 
the proof that the petitioners had advanced 
sixty-five dollars for costs in this proceed- 
ing, and had incurred liabilities for attor- 
22FED.OAS. — 18 



ney's fees to the amount of two hundred dol- 
lars. 

Tenney, ilcOlellan & Tenney, for peti- 
tioners. 

T. Leddy, for respondent. 

BLODGETT, District Judge. The only 
question is, can the respondent be adjudged 
a bankrupt under this issue and proof? 

It is clear that at the time of the trial 
respondent was not indebted to the peti- 
tioning creditors in the sum of two hun- 
dred and fifty dollars. And it does not ap- 
pear that he then owed debts to the amount 
of three hundred dollars. But it is eon- 
tended on the part of the petitioning credit- 
ors, that inasmuch as the proof shows that 
respondent owed them much more than two 
hundred and fifty dollars, and owed in the 
aggregate much more than three hundred 
dollars at the time the petition was filed, 
the evidence of the reduction of the indebt- 
edness by subsequent payments, is wholly 
immaterial and inadmissible. 

It is manifest that this court has no ju- 
risdiction to adjudge a person bankrupt un- 
less such person owes debts to the amount 
of three hundred dollars, and is also indebt- 
ed to the petitioning creditor or creditors in 
the sum of two hundred and fifty dollars; 
the subject matter is not within the juris- 
diction of the court unless the indebtedness 
reaches the amount named. And I think 
the better rule is that, under the issue 
made by the denial of banlcruptcy, the debt- 
or can introduce proof to contradict all the 
material allegations in the petition- 
In at least two important cases to which 
my attention has been called— Brock v. Hop- 
pock [Case J<o. 1,912], and National Ex- 
change Bank v. Moore [Id. 10,041]— it has 
been held that the burden of proof rests 
upon the creditor, and he must establish his 
debt before proceeding to show acts of 
bankruptcy. But without intending to ful- 
ly indorse the rule laid down in those cases 
—as I do not deem it necessary to go so 
far in this case— the last clause of the forty- 
first section of the bankrupt act provides 
tnat, "if upon the trial the debtor proves 
to the satisfaction of the court or jury, as 
the case may be, that the facts set forth in 
the petition are not true, or that the debtor 
has paid and satisfied all liens upon his 
property, in case the existence of such liens 
were the sole ground of the proceeding, the 
proceedings shall be dismissed and the re- 
spondent shall recover costs," thug' evident- 
ly intending to allow the debtor the right on 
the trial to disprove all the material allega- 
tions in the petition, or in other words to 
rebut the prima facie case made by the 
petition and the preliminary proofs filed 
therewith. 

It seems to me the question is analogous 
to the question of jurisdiction of the par- 
ties in a suit brought in the federal courts. 
If it appear at any time during the trial 
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tbat the plaintiff is not entitled to sue in 
that court; his suit will be dismissed, al- 
though the right so to sue is not specially 
raised by the plea. So in proceedings in 
banlviniptcy, if it appear at any stage in 
the trial that the case is not within the 
bankrupt law, the proceedings should be 
dismissed. It is true some of the courts 
have held that the debtor should specially 
traverse the amount of his indebtedness to 
the petitioner if he wishes to raise that 
ciuestion, but the reasons assigned for this 
holding do not occur to me as in harmony 
with the well received rules of pleading, or 
the spirit and letter of the bankrupt act. 
I think, therefore, that the evidence as to 
the payments made by respondent to the 
petitioners after the filing of the petition, 
was admissible under the issue, and it ap- 
pearing that by such payments the petition- 
ers' debt is reduced below two hundred and 
fifty dollars, they have lost their standing 
in coxirt to have the respondent adjudged a 
bankrupt. 

The receipt of such payments seems to me 
31 waiver by the petitioners of the act of 
bankruptcy alleged, so far as they are con- 
cerned, for if the respondent were to be ad- 
judged guilty on their petition, the pay- 
ments made to petitioners are certainly 
such payments as amount to preferences of 
themselves as creditors, and would prevent 
the petitioners from proving their debt. 

I cannot presume that the creditors to 
whom these payments were made contem- 
plated any such serious consequences to fol- 
low the mere receipt of part of their debt, 
but will rather presume, under the circum- 
stances, that they intended to condone and 
waive the alleged act of bankruptcy. 

The acceptance of these payments renders 
the petitioners incompetent to further urge 
or insist upon the act of bankruptcy. True, 
the petition is filed for the benefit of all 
creditors, but it is equally true that only 
(•reditors to whom the sum of two hundred 
and fifty dollars or upwards is due, can 
demand an adjudication, and that amount 
must be due at the time the court is asked 
to render judgment. 

I ought, perhaps, before dismissing the 
subject, to notice the point made by peti- 
tioners in regard to the costs which have 
been paid and incurred by them, and which 
they claim constitute a part of their debt 
against the respondent. 

This position seems to me wholly unten- 
able. The debtor must owe his creditor 
two hundred and fifty dollars, and be guilty 
of an act of bankruptcy, before the creditor 
has any right to make costs for the purpose 
of having him adjudicated a bankrupt, and 
when the costs are made they are not added 
to the petitioners' debt, but the creditor 
may have them re-imbursed to him out of 
the debtor's estate if he is adjudged a 
bankrupt, while he is only entitled on his 
debt to his pro rata with other creditors. 



As to the counsel fees incurred by peti- 
tioners, the courts of this state do not rec- 
ognize them as any part of the costs to be 
recovered in a ease, and in bankruptcy it is 
a matter of discretion with the court to al- 
low them a reasonable amount against the 
estate. 

In this case the evidence shows the re- 
spondent guilty at the time the petition was 
filed, and as no stipulation seems to have 
been made, I shall render judgment that 
the respondent pay all taxable costs except 
docket fees made up to the filing of his de- 
nial, and that on such payment the proceed- 
ings be dismissed. 

NOTE. Where there are no other debts thiiii 
that of the petitioning creditor, the debtor is 
entitled to have the proceedings dismissed, on 
tender of the debt and costs. In such case no 
counsel fees can be allowed, there having been 
no adjudication, and no estate or fund created. 
In re Sheehan [Case No. 12.738]. 
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Case IsTo. 1S,922. 

SKIDDY et al. v. ATLANTIC. M. & O. R. 

00. 
[3 Hughes. 320.] i 
Circuit Court, E. D. Virginia. May 9, 1879. 
Railkoad Companies — Reoeivehs — Waglis due 
Employes — Bondholders — Trustees — Con- 
solidation of Ro.iDS — Parties. 

1. Wages to employes past due for eight 
months before the order of court sequestrating 
the property of a railroad company and ap- 
pointing receivers, were ordered to be paid to 
such employes as were retained in the employ- 
ment of the road by the receivers. 

[Cited in Mcllhenny v. Binz {Tex. Sup.) 13 
S. W. 663.] 

2. The court refused to pay similar past due 
wages of employes, which had been assigned to 
third persons who petitioned for payment. It 
also refused to pay for steel rails and supplies 
furnished before the appointment of receivers 
on the credit of the company. 

3. On petitioL of complainants that the re- 
ceivers should be ordered to issue ten-year ex- 
tension certificates to such holders of matured 
bonds and past due coupons as were willing to 
accept them, the court made the order prayed 
for. 

4. The complainants are trustees in a mort- 
gage of ?5..")00.000, owned almost wholly in 
England and Holland. These bondholders are 
respectively represented by a London commit- 
tee and an Amsterdam committee, with whom 
bonds are deposited, with powers of attorney, 
The Loudon committee claim to have given 
all bondholders notice of their intention to 
bring this suit, and to represent all; but the 
Amsterdam committee deny this, and claim 
to represent $2,000,000 of bonds, and aver that 
the London committee represent only about 
$2,000,(X)0. It is certain that the Amsterdam 
committee represent a very large number of 
bonds, approximating the amount which they 
claim to represent. This agency, showing pow- 
ers of attorney, file a petition setting out 
grounds for disapproving the trustees' manage- 
ment of the suit, denying that the trustees rep- 
resent their interests satisfactorily, and praying 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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to be admitted as parties defendant to the suit. 
Their prayer was denied hy the court, the opin- 
ion of the circuit judge prevailing; the dis- 
trict judge dissenting from this ruling of the 
court. 
[See Lyon v. Virginia & S. B. Co., Case No. 
14.321.] 

5. The defendant in this case (the Atlantic, 
Mississippi and Ohio Railroad Company) was 
consolidated, under an act of the Virginia leg- 
islature, of three other companies, one of which 
is the Virginia and Tennessee Railroad Com- 
pany, The process of consolidation authorized 
was, that shareholders in the divisional com- 
panies were allowed to subscribe their stock to 
tlie stock of the consolidated company. So 
nearly all of the stock held in two of the di- 
visional companies was stocked into that of 
tlie consolidated company, that those two com- 
panies practically wont out of existence. But 
the case was different with the Virginia and 
Tennessee Company, 3,389 shares in which re- 
main outstanding. The charter of consolida- 
tion, in terms, keeps alive the company so long 
as this stock remains in Its present status. Sev- 
eral mortgages executed before consolidation 
by this Virginia and Tennessee Company re- 
main unsatisGed. The amount and priorities 
of the debts they secure were part of the sub- 
ject of reference to a commissioner in this 
suit, and of the decrees of the court. Parties 
in interest prayed that this company should be 
made a party defendant to the suit. The court 
[was! composed of Chief Justice Waite and 
Circuit .Judge Bond (District Judge Hughes 
<l!ssenting). Eeld, that this company was not 
a necessary party defendant, and denied the 
prayer of the petitioner. 

[Cited in Clyde v. Richmond & D. R. Co., 
55 Fed. 448.] 

In equitj'. The line of railroad consoli- 
dated under the eoiupauy, wliieh is the de- 
fendant in this suit, was originally owned 
by three several companies. The Norfolk 
xmd Petei*sburg Company owned the road 
between those cities. The Southside Com- 
pany owned the road between Petersburg 
and Lynchburg. The Virginia and Tennes- 
see Company owned the road between 
Lynchburg and Bristol, a town on the bor- 
der of Tennessee. There was also a fourth 
company, chartered for the purpose of ex- 
tending the line to Cumberland Gap, called 
the Virginia and Kentucky Company; and 
this company was also consolidated with 
the other three by the legislation about to 
be described; but none of its road was ever 
completed, and it was afterwards, by later 
legislation, dropped out of the consolidated 
company, and its connection with the sub- 
ject will not be regarded in what follows. 
By an act of the general assembly of Vir- 
ginia, passed the ITtli June, 1870, the four 
several railroad companies just named, the 
lines of the three first of which reached 
from Norfolk to Bristol, a distance of four 
hundred and seven miles, were authorized 
to be consolidated into one company by the 
name of the Atlantic, Mississippi and Ohio 
Railroad Company, upon such terms as the 
stockholders of such company, in general 
meeting might agree upon, but with no 
power to compel any stockholder in any di- 
Yisional company to exchange his stock in 
such company for stoet In the consolidated 



company; each company to retain an exist- 
ence as such for certain purposes until all 
its stock should be subscribed by its owners 
to that of the consolidated company, at such 
estimate of comparative value as should be 
agreed upon by the companies in general- 
meeting. The stock held in the Norfolk 
and Petersburg, and the Southside Com- 
panies was virtually all stocked into the At- 
lantic, Mississippi and Ohio Company. That 
in the Virginia and Tennessee Company was 
also all stocked in, except 3389 shares, of the 
par value of .?100 per share. The conditions 
of the act of charter, of Oune 17th, 1870, 
were otherwise fully complied with in ^n- 
eral meeting of the companies, and the con- 
solidated company was formed in Novem- 
ber, 1870. The remaining facts of the case 
are recited in the bill of the complainants, 
the substance of the more material por- 
tions of which are as follows: 

Bill of the Complainants. 

To the Judges of the Circuit Court of the 
United States for the Eastern District of 
Virginia, Fourth Judicial Circuit: 
Your orators, Francis Skiddy, William- 
Butler Duncan, and Samuel L. M. Barlow, 
of the city, coxmly, and state of New York, 
and citizens respectively of the said state 
of New York, trustees as hereinafter more 
particularly set forth, bring this their 
amended bill against the Atlantic, Mississip- 
pi and Ohio Railroad Company, a corpora- 
tion created, organized, and established un- 
der and by virtue of the laws of the state 
of Virginia, and a citizen of the state of Vir- 
ginia, George Blow, .Jr., Richard H. Cham- 
berlain, George W. Camp, John S. Tucker; 
the city of Petersburg, John Mann, exec- 
utor, etc.; Martha "Wallace, W. H. F. Lee, 
and W. N. Boiling, executrix and executors,; 
etc.; Richard G. Pegram, Odin G. Clay,' 
Thomas S. Bocock, Abram S. Hewitt, C. L. 
Mosby, C. W. Purcell, F. Johnson, R. > J. 
Davis, R, H. Maui-y, D. H. Jliller, trustees, 
etc.; the board of public works of the state. 
of Virginia, and also specially the state of 
Virginia, in so far as said state can be made 
a party, as hereinafter mentioned, or shall 
elect to come in as a paiiy; and thereupon 
your orators complain and say: 

That, on the 9th day of September, A. D. 
1871, tlie defendant, the Atlantic, Mississip- 
pi and Ohio Railroad Company was, and 
now is, a corporation duly created, organ- 
ized, and established as aforesaid, under 
and by virtue of the laws of the state of 
Virginia, and owning and t)perating a con- 
tinuous line of railway from the seaport of 
Norfolk, in the said state of Virginia, to 
Bristol, in the state of Tennessee, and hav- 
ing due authority of law to extend the said 
line to Cumberland Gap, in the state of Ken- 
tucky, and did possess due authority of law 
to execute a mortgage upon its said line 
of railroad property and franchises, for the 
sum of fifteen million dollars, to secure the 
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bonds of the said company, to "be issued, 
negotiated, and sold for the purpose of rais- 
ing money for the use and benefit of said 
company. That on the said 9th day of Sep- 
tember, A. B. 1871, the said company did 
execute and deliver to your orators its cer- 
tain indenture and deed of trust and mort- 
gage, wherein and whereby the said com- 
pany did convey to your orators, for the 
consideration and upon the trusts therein 
fully and at large set forth, all the right, 
title, and interest of the said company which 
the said company then possessed, or might 
thereafter acquire, in and to all and singu- 
lar its franchises and entire line of rail- 
way, constructed or to be constructed, ex- 
tending from Norfolk, aforesaid, to Cum- 
berland Gap, aforesaid, together with all 
branches thereof, constructed or to be con- 
structed, together with the tolls, incomes, 
rents, issues, and profits thereof, and all 
real estate, rights of way, easements, fix- 
tures, rolling-stock, machinery, tools, and 
equipments, and all other personal prop- 
erty thereunto belonging; but in and by the 
said indenture, among other things, it was 
and is provided and declared that the prem- 
ises aforesaid were conveyed to your orators 
to secure the bonds of the said company to 
the amount, in the aggregate, of fifteen 
million dollars; that Is to say, fifteen thou- 
sand bonds of one thousand dollars each, 
bearing date even with the said indenture, 
payable in gold coin of the United States, 
thirty-three years from the said date, with 
interest coupons thereto attached for the 
payment of interest thereon semi-annually, 
at the rate of seven per cent, per annum, in 
gold coin of the United States, or in British 
sterling, at the option of the owner. 

And for the equal benefit and security of 
all persons or corporations who might be- 
come holders of any of the said bonds, with- 
out preference, it was further provided that 
if default should be made in the payment 
of any of the interest coupons upon any of 
said bonds then outstanding on the demand 
of the bona fide holders of said coupons, 
representing at least one-fifth of the bonds 
secured by said indenture, and within 
ninety days after the said demand, your 
orators, trustees as aforesaid, should enter 
upon the mortgaged premises and take pos- 
session thereof, receive the rents, tolls, and 
income thereof, and apply the same as here- 
in provided; and might proceed to sell, up- 
on and after certain notice therein pro- 
vided for, the mortgaged premises, or so 
much thereof as -might be necessary to raise 
and produce the amount of money then due 
by the said company, and in arrear in re- 
spect of the said mortgage bonds; and it 
was further provided, in case of default in 
the payment of such bonds at maturity and 
the continuance thereof for the period of 
ninety days, and upon the demand of tlie 
holders of one-fifth in amount of said bonds 
remaining due at the time, then, if required 



by the bona fide holdei"S of one-fifth of the 
said amount of bonds, your orators, the sur- 
vivors of them, or their successors, should 
enter upon the premises and take posses- 
sion of the entire property, lines of railroad 
and franchises of the said company, and 
proceed by their duly appointed agents to 
conduct the business of the same and con- 
trol its various receipts and disbursements 
imtil the amount of any past due and un- 
paid principal and interest shall have been 
duly discharged; or, in their discretion, pro- 
ceed to sell the premises, or so much there- 
of as might be necessaiT, at public auction 
on certain notice therein provided for, and 
execute good and sufficient conveyance 
thereof to the purchasers. That after the 
execution and deliveiT of the said indentui'e 
to your orators, the said company issued, 
negotiated, and sold in the open market, 
bonds of the said issue, to the amount, in 
the aggregate, of five millions four hundred 
and seventy thousand dollars, all of which 
are now outstanding in the hands of bona 
fide holders. Five millions five hundred 
thousand dollars additional of the said 
bonds were deposited by the said company, 
to be exchanged, under the supervision and 
direction of your orators, for certain prior 
mortgage bonds of the said company, then 
outstanding. $474,000 of such bonds have 
been issued and so exchanged; and the re- 
mainder of the said bonds have not yet been 
issued by the said company, are under your 
orators' control, and constitute no lien upon 
the mortgaged premises. Four thousand ad- 
ditional bonds of the fifteen thousand were 
aiithorized to be created for the purpose of 
extending the line from Bristol to Cumber- 
land Gap, but they were never issued, and 
the company was released by the legisla- 
ture from tlie duty of constinicting such ex- 
tension of road. 

The said company continued to pay inter- 
est according to the tenor of the said bonds, 
as it became due and paj-able, to and inclu- 
sive of the first day of October, 1873, on the- 
said five thousand four hundred and seventy 
bonds so issued, negotiated and sold, as here- 
inbefore stated. The said company made de- 
fault in the payment of the interest which be- 
came due upon the said bonds on the first 
day of April, 1874; subsequently the said 
company paid the interest, which became 
due on the 1st April, 1874, as aforesaid, one- 
half of the interest, which became due on 
the 1st October, 1874, and one-half of the in- 
terest on the said bonds which became due 
on the 1st April, A. D. 1875. It has paid no 
interest on the said bonds since the date last 
aforesaid, and all of the interest accruing on 
the said bonds since the date last aforesaid, 
as well as one-half the interest thereon due- 
on the first day of October, 1874, and one- 
half of the interest due April 1st, 1875, now 
remains due and unpaid. 

Your orators are informed and believe that 
when, and as the interest aforesaid became 
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due and payable, according to tlie tenor of 
the said bonds, payment thereof "was duly 
demanded by the holders, respectively, of in- 
terest warrants or coupons; and that if, in 
case, formal demand was omitted, and such 
omission was in pursuance of notice on the 
part of said company that such intei-est 
would not be paid. That payment was re- i 
fused by the said companj- and its agents; 
that public notice was given of the inability 
of the said company to make such payment, 
and that various negotiations have, from time 
to time, been had between the said company, 
its agents and the holders of such bonds and 
coupons, to the end of inducing such holders 
to forbear proceeding to enforce the mortgage 
security therefor, and to grant time and in- 
dulgence to the said company for the pay- 
ment thereof, all of which negotiations hav<* 
failed. 

Your orators further say* that the said At- 
lantic, Jlississippi and Ohio Eailroad Com- 
pany was, in pursuance of the said act of the 
general assembly of the state of Virginia, ap- 
proved June 17th, 1870, created by the con- 
solidation of the following railroad companies 
theretofore created and then existing as sep- 
arate and independent companies, that is to 
say: The Norfolk and Petersburg Railrgad 
Company, owning and operating a railroad 
extending from Norfolk to Petersburg. The 
Southside Railroad Company, owning and 
operating a railroad extending from 'said 
Petersburg to Lynchburg. The Virginia and 
Tennessee Eailroad Company, owning and 
operating a railrSad extending from Lynch- 
burg to Bristol aforesaid. Your orators are 
informed and believe that prior to the 17th 
day of June, 1870, and prior to the execution 
and delivery to your orators of the indenture 
aforesaid, the property and franchises of the 
several railroad companies so consolidating, 
and whose raih-oads respectively became the 
property of the said defendant company, and 
were mortgaged as aforesaid by the defend- 
ant company to your orators, had been in- 
cumbered by sundry mortgages to sundry 
persons as security for certain debts of the 
said companies respectively, and that the said 
incumbrances, to the extent that they are val- 
id and subsisting liens, are prior in jwint of 
time to the lien of the mortgage or deed of 
trust to your oiatoi's. Your orators are in- 
formed and believe that the said mortgage 
debts, in the aggregate, now amount to the 
sum of about ?5,493,008.11, the interest on 
which is payable semi-annually, and that 
half-yearly interest thereon, amounting to 
about the sum of $176,239.18, will become due 
on the first day of July next; and your ora- 
tors are informed and believe that the said 
defendant company does not expect or intend 
to pay such interest at maturity, and that 
default la the payment thereof will expose 
the lights and interests of your orators to 
great jeopardy. 

Your orators pray that it may be ascer- 
tained what amount is due, and to whom. 



in -respect of the said several prior liens^ 
and that when ascertained, such order and 
direction may be given that the foreclosure 
and sale hereafter prayed for may be made, 
subject to the lien thereof, upon such terms 
as may seem to be just and equitable. Your 
oiators say, as they have before said, that 
they are ignorant of the names of the per- 
son or persons to whom the said several prior 
mortgages or deeds of trust were executed 
and delivered. And your orators pray that, 
when discovered, they may have leave to 
make such person or persons, respectivelyj 
parties defendant hereto, if they shall be ad- 
vised that it is proper or necessaiy to make 
them such parties. Your oiators are in- 
formed and believe, that prior to the execu- 
tion of the deed of trust aforesaid to your 
orators, the following deeds of trust or mort- 
gage were executed, delivered, and recorded 
by the seveial corporations hereinafter men- 
tioned, owning and operating respectively at 
the respective dates hereinafter mentioned, 
part of the premises conveyed to your ora- 
tors, all of which deeds of trust or mortgage 
remain of record uncancelled, that is to say. 
(Here follows a list of the divisional mortgar 
ges.) Your orators are informed and believe 
that the state of Virginia has or claims to 
have some interest in the mortgaged prem- 
ises, by way of lien thereon, subsequent, how- 
ever, and subordinate to the lien created by 
the aforesaid mortgage or trust deed to your 
orators. Your orators are informed and be- 
lieve that this claim is made on behalf of the 
state of Virginia, under* and by virtue of a 
certain act of the general assembly of the said 
state, approved June 17th, 1870, entitled "An 
act to authorize the formation of the Atlantic, 
Mississippi and Ohio Railroad Company," 
and under and by virtue of a certain cove- 
nant to stand seized, in the nature of a mort- 
gage made to the defendants, the board of 
public works of the state of A'irginia, for the 
benefit of the state of Virginia, by the said 
defendant, the Atlantic, Mississippi and Ohio 
Railroad Company, dated on the 22d day of 
December, 1870, a copy whereof is annexed 
hereto in Schedule A, to which said act of 
the general assembly, and the said covenant 
to stand seized, your orators crave leave to 
i-efer, from time to time, as they may be 
advised, and as occasion may require, and 
with like efEect in respect of such act of the 
general assembly as though the same were 
herein set out at length. Your orators fur- 
ther say, on information and belief, that the 
said company is indebted to various persons, 
whose debts are unsecured by any lien upon 
the mortgaged premises, to an amount ex- 
ceeding one million dollars, including a lai'ge 
debt for labor to its servants, agents, and 
opei-atives employed in the management of 
its said road, and the conduct of its general 
business, in an amount, as your orators are 
informed and believe, exceeding the sum of 
?195,000, the", wages of such persons being 
unpaid and in arrear, as your orators are in- 
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formed and believe, for a period of more than 
six months, and that by reason of siieli non- 
payment of wages, if the siime sliall he con- 
tinued for any considerable length of time, 
the mortgaged premises "will he in imminent 
danger of irreparable injury and liable to 
waste and destruction. 

Your oi-ators are further informed and be- 
lieve that there are sundry judgments against 
said comi>any outstanding and uutJiitislied; 
but your orators have no information or be- 
lief as to the amount thereof, or as to wheth- 
er such judgments, if any, do or do not con- 
stitute a lien upon the mortgaged premises, 
or any part thereof; and they pray that the 
facts in this behalf may be ascertained. And 
your oi-atoi-s, ui)on their information and 
belief, further say, that .?r>,430,000 in amount 
of the bonds issued under the said mortgage 
to your oiutors, commonly called the consol- 
idated mortgage, and which ai'e now out- 
standing in the hands of bona fide holdei-s, as 
aforesaid, were issued, negotiated, and sold 
"by the said railroad company, under and up- 
on the faith of the representation of the said 
railroad company, made through its president 
to the purchasers and takei-s of said consol- 
idated bonds; that of the whole issue of 
$15,000,000 of such consolidated bonds $5,- 
nOOjOOO were to be specially ai>propriated to 
and reserved for taking up the prior mort- 
gage bonds of that aggregate amount upon 
sepai-ate portions of the said railroad line, 
and which are connnonly called the divisional 
bonds; .*?4,000.000 were appropriated to and 
specially reserved for the projected extension 
of said railroad from Bristol to Cumberland 
Gap, no part of which has ever been con- 
structed; and the proceeds of the remaining 
$5,500,000 of such consolidated bonds were 
to be applied to paying off the entire floating 
debt of said railroad company then existing, 
and to repairing, completing, equipping, and 
putting in fuU, complete, and suitable condi- 
tion the entire line of said railroad in the 
state of "^''irgiuia, extending from Norfolk via 
Petersburg and Lj-nchburg to Bristol, on or 
near the state line between Virginia and Ten- 
nessee, and that the proceeds of said $5,500,- 
000 of bonds would be amply sufficient for 
the fulfilment of all those objects and pur- 
poses; and it was then represented by said 
company to the purchasers of said bonds that 
the amount of its then floating debt was only 
about $771,000, exclusive of such as was be- 
ing temiwrarily contracted for the purposes 
of the reparation of said line between Nor- 
folk and Bristol, by way of anticipating the 
proceeds of such $5,500,000 of bonds while 
the arrangements for the negotiation thereof 
were in progress, and to be proA'ided for out 
of such proceeds when received. And it was 
then fui-ther represented by the said compa- 
ny to the parties to whom the said consolidat- 
ed bonds were negotiated, that the net in- 
come of the said i-ailroad would unquestion- 
ably be much more than sufficient to meet all 
the current interest on the consolidated bonds 



M'hicli were issued, and upon the prior divi- 
sional bonds. (Here follows a financial state- 
ment.) 

Yet the said company is in default for in- 
terest on said consolidated bonds during said 
period to the extent of some $600,000, besides 
having made no provision for the large 
amount of interest falling due on 1st July, 
187(5. upon the divisional bonds; and in place 
of having ijaid off and extinguished their float- 
ing debt out of the proceeds of such consol- 
idated bonds, in accordance with their repre- 
sentations and promises, they have, as well 
as can be judged from their published reports 
and statements, actually increased the amount 
of such floating debt. (Here follows a finan- 
cial statement.) And it is notorious and is 
given out by the said company itself, that the 
funds for the payment of the interest on divi- 
sional bonds, falling due July 1st, 1876, are 
not and will not be on hand, and that such in- 
terest cannot be paid by the company, and 
thus m the management of the company and 
the application of its revenues, since the flrst 
day of July last, there has been a misapplica- 
tion and diversion to the extent of more than 
$300,000 of the net income of the road from 
the purposes to which it is pledged by the 
mortgage deed and to which it ought to have 
been devoted; and if the road be left in the 
hands and control of the company, there is 
imminent danger, and, in fact, substantial 
cei-tainty, that the like course will be pursued 
by them in the future. And your orators fur- 
ther show that it is absolutely essential to the 
protection of the rights and interests of the 
consolidated mortgage bondholders, as well as 
for the interest of the public interested in the 
travel and traffic of said railroad, that the 
whole line from Norfolk to Bristol should be 
held together and maintained as one entire 
property. That by reason of the aforesaid 
misapplication and diversion of income and 
the failure of the company to make provision 
for the interest falling due on the first of July 
next, on the divisional bonds, there is immi- 
nent danger of foreclosm'es taking place on 
the divisional mortgages, and a consoqiient 
breaking up of the consolidated line, and great 
sacrifice of the propeity, rights, and interests 
of the consolidated bondholders, unless the 
said railroad be at once taken out of the hands 
of the company and placed in the liands of a 
receiver or receivers, so that a proper applica- 
tion of its revenues for the future may be se- 
cured, and due order may be taken for the 
avoidance of foreclosure of the divisional mor( - 
gages, either by raising means for the pay- 
ment of the divisional mortgage interest upon 
the credit of the property, or otherwise. And 
your oratoi-s further show that the whole of 
said mortgaged property in its present condi- 
tion is an insufficient security for the payment 
of the consolidated mortgage bonds which are 
outstanding in the hands of bona fide holders 
as afoi'esaid, and cannot be expected to pro- 
duce upon the sale thereof, subject to the di- 
visional mortgages, a sum sufficient to satisfy 
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said consolidated ^mortgage bonds now out- 
standing in the Iia'nds of bona fide holders, or 
to result otherwise than in a large deficiency 
remaining due thereon. That a sale of a par- 
cel or parcels of the mortgaged property to 
satisfy only the interest due would he sub- 
stantially impi-acticable, because of the exist- 
ence of the prior mortgage liens thereon, and 
if the same were practicable, it could not re- 
sult otherwise than in enormous sacilflce and 
loss. That a sale in parcels for such purpose 
of property other than the roadway, stations, 
and other fixed property, could only be of 
rolling stock and materials and supplies, thus 
rendering the future operation of the road and 
the obtaining of income tlierefrom impracti- 
cable; that a sale for such purpose of a parcel 
or parcels of the road itself, if at all practi- 
cable, would be an immense sacrifice and loss 
in respect of the value of the property, as a 
whole, and that if a sale is to be made at all, 
it must necessarily be of the whole propei-ty 
as an entirety in order to avoid great loss and 
injurj', and, in fact, enormous sacrifice to the 
pailies Interested in the sale and its proceeds. 
Your orators fin-ther say that the said com- 
pany is insolvent, possessing no property of 
any considerable value, other than the mort- 
gaged premises; that the mortgaged premises 
are an entirely inadequate security for the 
several mortgage liens thereon; and that the 
current revenues and income of the said 
road are being diverted and appropriated by 
the said company to other purposes, and to 
the payment of other debts than those se- 
cured by the indenture to your orators, and by 
several prior mortgages hereinbefore mention- 
ed; whereas, in fact, the net revenues of the 
said road are entirely inadequate, as the said 
company concedes and admits, to the satisfac- 
tion of the payment of such current interest 
as it matures, and the interest on the aforesaid 
indebtedness secured by mortgage of the 
premises and the principal thereof as the same 
becomes payable. Your omtors further say 
that they bring this their bill as trustees afore- 
said, in pursuance of the request and demand, 
as tliey are informed and believe, of all the 
holders of bonds secured by the aforesaid 
mortgage to your orators, now outstanding. 
Your orators, therefore, pray that a receiver 
may be appointed of all and singular the mort- 
gaged premises, including all books, papers, 
and accounts of the said company, relating 
to the business of the said company, in and 
about the mortgaged premises, and all choses 
in action, bills receivable, moneys on hand or 
in the hands of agents, with the usual author- 
ity of receivers, in like cases, to take posses- 
sion of all the mortgaged premises, books, 
papers, records, choses in action, bills receiv- 
able, moneys on hand or in the possession of 
agents, with authority to maintain and oper- 
ate the said road in the usual course of busi- 
ness, and to do all things usual, needful, and 
proper in that behalf; to receive the tolls, 
rents, income, and earnings of the mortgaged 
premises, safely to keep the same, and make 
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such disposition thereof, as he may, from time 
to time, be ordered and directed by this court. 
Your orators further pray that the said com- 
pany, its oflScers, agents, attorneys, laborers, 
and servants, and all persons whomsoever, 
may be sti'ictly commanded and enjoined 
forthwith, on demand, to surrender to the re- 
ceiver so appointed all and singular the prem- 
ises whereof he is appointed receiver. Your 
orators fiuther pray that the said company, 
its officers, attorneys, servants, and agents, 
may be restrained and enjoined from issuing, 
negotiating, or parting with any of the bonds 
created under the aforesaid indenture to your 
orators remaining unissued. And that they 
may also be enjoined and restrained from in 
the meantime parting with, disposing of, or 
surrendering to any person any part of the 
mortgaged -premises, and fi'om applying any 
money or property, the proceeds or income of 
the mortgaged premises, to the payment of 
\ any antecedent debt, or to any purpose other 
, than the payment of the ordinary current ex- 
penses of operating the i-ailroad and managing 
the business of the company. Your orators 
further pray that an account may be had and 
taken of all and singular the liens of every 
kind upon the mortgaged premises, stating 
the order and prioritj' thereof, the amount 
due in respect of each lieu, and to whom; and 
that upon your orators complying with such 
terms as may be just and equitable, aU and 
singular the mortgaged premises may be ad- 
judged and decreed to be sold, and sold under 
the aforesaid indenture of mortgage to your 
orators, subject to all liens that may be prior 
thereto, and that the same maybe sold at such 
time and in such manner as may be most bene- 
ficial to your orators, due regard being had to 
the nghts and interests of all parties having 
liens upon the premises, and that the several 
defendants and the state of Virginia may, by 
such sale, be banned and foreclosed of, and 
from all equity of redemption, and all other 
estate, right, interest, lien, or claim of, in, to. 
or in respect of the said mortgaged premises. 
And that your orators may have such further 
and other relief in the premises as the nature 
of their ease shall require, and as to the court 
may seem meet. Therefore will your hon- 
ors gi'ant unto your orators the writ of sub- 
poena, etc. (The usual prayer.) 

The bill was filed in March, 1876. The de- 
fendant comp.any filed an answer. Each pai*- 
ty supported their pleadings with affidavits. 
The hearing on the motion for an injunction 
and for a receiver was adjourned by consent 
from time' to time, until the 6th June, 1876, 
when, after full argument by Messrs. W. D. 
Shipman, Joseph H. Choate and W. ■^. Mac- 
farland, of New York, for the complainants; 
and by Messrs. TV. J. Robertson, James Alfred 
Jones, "W. "W. Cramp, W. "W. Gordon, Thomas S. 
Boeock, Charles S. Stringfellow, and othei*s, 
representing different interests in defence, 
the court (Oii-cuit Judge HUGH L. BOND, 
and District Judge ROBERT W. HUGHES, 
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sitting) decided that a case had been made 
in favor of the motion, and announced that 
two receivers "would be appointed, one to be 
named by the complaiuauts, the other by the 
defendant company. Accordingly, Charles L. 
Perkins and Henry Fink were named as re- 
ceivers in the decree of the coitrt, who gave 
bond in ?100,ono each, the decree providing 
tliat each receiver should be responsible only 
for liis own official acts. Legh R. Tage was 
afterwards appointed counsel for the receiv- 
ei's at Kichmond. 

The following is the material portion of the 
decree which was entered: 

Decree Awarding an Injunction and Appoint- 
ing Receivers. 

The motion for the appointment of a re- 
ceiver in this cause having been argued and 
considered, it is ordered by the coiirt: 

First. That Charles L. Perkins, of New 
York, and Heniy Fink, of Lynchburg. Va., be 
and are hereby appointed joint receivers of 
all and singular the mortgaged premises 
specified and described in the deed of trust 
refen-ed to in the plaintiffs' bill of complaint, 
including the entire line of railroad therein 
mentioned, all and singular the fmnehises, 
lands, tenements, and hereditaments of the 
said defendant company, all and singular the 
books, papers, and records thereof, all and 
singular the rolling stock, tools, machinery, < 
engines, and all other pei-sonal property of 
every kind and description of the said com- 
pany. 

Second. That the said receivei-s, before en- 
tering upon the performance of their duties 
as such under this order, do each of them 
severally execute a bond with sureties to be 
approved as to form and sufficiency by a 
judge of this court, and filed with the clerk 
thereof in the sum of one hundred thousand 
dollars for the faithful discharge of his duties 
in the premises. 

Thii-d. That upon filing such bond the said 
receivers proceed to take possession of all 
and singular the premises whereof they are 
hereby appointed receivers; that they con- 
tinue to run and operate the said i-ailroad of 
the defendant as the same is now operated 
for the common carriage of freight and pas- 
sengers, keeping the premises and property, 
both real and personal, in good condition and 
repair, to the end that said road may be 
opei-ated efficiently and with safety to the 
public; that they as such receivers have au- 
thority to employ, pay, and discharge, from 
time to time, in their discretion, «ill needful 
laborers, servants, agents, attorney's, and 
counsel; to purchase and pay for all needful 
materials and supplies; to settle and adjust 
with other roads all traffic balances in the 
usual course of business; to make from time 
to time, in their best discretion, all needful 
and proper traffic arrangements with other 
roads for the interchange of business; to pay 



all taxes on the property, whereof they are 
appointed receivers, that may be due and 
payable, or may become due and payable 
during this receivership; to prosecute and 
defend without the further order ©f this court 
all existing actions by or against said com- 
pany; and to defend all actions that may 
hereafter be brought against the said com- 
pany or against themseh-es, as such receiv- 
ers, by the permission of this court, and to 
pay the expenses of such prosecution and de- 
fence, and also the expenses and disburst^- 
ments of the plaintififs, trustees in and about 
the appointment of the said receivers; to use 
the name of the said company in the prosecu- 
tion of all such actions as they may find it 
proper or necessary in their discretion to 
bring, maintain, or defend, with full power 
to compromise, adjust, and settle, in their 
best discretion, all such actions, suits, or 
controversies now existing, or that may here- 
after arise; to do whatever may be needful 
and proper to maintain and preserve the cor- 
porate organization and franchises of the 
company until the further order of this court, 
and to pay and expend such sum, and no 
more, for that purpose as may be hereafter, 
on application and hearing, ordered by this 
court: to i-edeem any and all securities of the 
company now pledged as security for loans 
of money, if any there be, if it shall be for 
the interest of the trust, hereby reposed in 
the said receivers so to do, but not other- 
wise. 

Fourth. It is further ordered that as soon 
as may be, after the said recelvei-s have en- 
tered upon the performance of their duties, 
they make a true, full, and perfect inven- 
tory of all and singular the real and personal 
property of every kind and description 
whereof they are appointed receivers, and 
which may come into their possession, and 
file the same with the clerk of this court, 
and due notice of such filing to be given to 
the plaintiffs' solicitors. That the said re- 
ceivers do keep full, true, and accurate ac- 
counts of all and singular their acts and do- 
ings in the premises; that they render and 
file with the clerk of this court such account 
within ten days after the expiration of evei-y 
mouth of their receivership, and serve 
copies thereof upon the plaintiffs' solicitors, 
and that they have liberty to pass their ac- 
coiints from time to time before Matthew F. 
Pleasants, who is hereby appointed a master 
for that puiiiose, on ten days' notice to tho 
plaintiffs' solicitors after the service on them 
of such copy thereof; that any question 
which may arise on such accounting be re- 
ported to this court for examination and de- 
cision, and that such accounting, when from 
time to time had and completed, shall be 
final and conclusive upon all parties, unless 
on due cause shown the same shall, during 
the pendency of this action, be opened on 
special application. 

Fifth. It is further ordered that all mon- 
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«ys comiDg into tlie hands of the said re- 
ceivers, or either of them, be by them de- 
posited in one or more safe banlis of deposit 
within the state of Virginia, to be approved 
by this court or a judge thereof, to the joint 
credit of the receivers, to be thence dra-wn 
out on their joint order or on the order of 
an agent or attorney to be by tii'^.m agreed 
upon. It is further ordered that the said re- 
ceivers, exercising due pmdence and caution 
in the selection thereof, shall not be responsi- 
ble for the wrongful acts of their servants 
and agents. It is further ordered that the 
said receivers shall not, nor shall either of 
them, in any case incur any personal or in- 
dividual liabilities in the opei-ation of the 
said line of railroad, or otherwise in the 
premises by reason of any act or thing done 
by them or either of them as receivers, or 
by their servants, agents, or attorneys, the 
said receivers respectively acting in good 
faith and in the exercise of their best discre- 
tion, but the mortgaged premises shall never- 
theless be chargeable with any judgment 
which may be established against the re- 
ceivers in any action brought against them 
by any person under leave of this court first 
had and obtained. It is further ordered that 
the said receivers respectively shall in no 
case be responsib^p jointly for the acts of 
each other, but shall be responsible only sev- 
erally each one for his own acts. 

Sixth. It is further ordered that all ap- 
plications for interlocutory order or relief in 
this action by or on behalf of any party there- 
to, or the receiver therein, shall be made on 
notice by the moving party to the party or 
parties of at least ten days, exclusive of the 
■day of service, and on due proof of personal 
sei'vices of notice, unless the notice hereby 
required be waived in writing. 

Seventh. It is further ordered that the said 
•defendant and all persons whatsoever, be 
and they are hereby strictly commanded and 
enjoined peacefully to deliver up and sur- 
render to the said receivers all and singular 
the premises whereof they are hereby ap- 
pointed receivers under the penalty attach- 
ing by law to disobedience. And in the 
meantime and until the actual taking posses- 
sion of the said property by the said receiv- 
ei*s, it is ordered that the said Atlantic, Mis- 
sissippi and Ohio Kailroad Company, its 
president, officers, agents, and attorneys, be 
and they hereby are enjoined and restrained 
from disposing of or parting with any of the 
said property, real or personal, except in the 
payment of the necessai-y daily expenses of 
said road, and that the said company forth- 
with deposit all moneys and available bal- 
ances now in its possession or control, and 
which may come into its possession from 
day to day, except what is needed for the 
said necessary daily expenses, in the Ex- 
change National Bank of Norfolk, subject to 
the order of this court in this cause. 

HUGH L. BOND, Circuit Judge. 
RO. W. HUGHES, Disti'iet Judge. 



The first question of importance which 
came up for discussion, related to the wages 
past due and unpaid of the employes of the 
road. These were in arrears for the period 
of eight months. Upon argument it was de- 
cided that all back wages due to employes 
then actually in the employment of the com- 
pany should be paid. The following order 
was entered on a representation of Receiver 
Fink that such a measure was neeessazy to 
the safe and successful operation of the 
road, and that he could not be responsible 
for the consequences of a refusal of it by the 
court, to the property of the company or the 
safety of passengers: 

Decree for Payment of Past Due Earnings 
of Employes. 

Upon the petition of the receivers hereto- 
fore filed in this cause, it is ordered and de- 
creed that the said receiver^ be, and they 
are hereby directed to pay, whenever in 
their judgments such payment is expedient, 
the arrearages of wages due the employes 
of defendant company, who have not assign- 
ed their claims, beginning with the pay roU 
for the month of July, 1S75. The said pay- 
ment is to be made according to the pay rolls 
this day filed with the clerk of this court, and 
to the persons therein designated. All other 
questions touching the subject of this order 
are reserved. HUGH L. BOND. 

RO. W. HUGHES. 

The next question presented was that of pay- 
ing the holders of assigned labor claims and 
of certain petitioners who had furnished rails 
and other material and supplies to the compa- 
ny during a period of a year or more before 
the appointment of receivers. On this class 
of claims, after full argument the court ren- 
dered the following decision: 

[Before WAITE, Oircnit Justice, BOND, Cir- 
cuit Judge, and HUGHES, District Judge.] 

BOND, Circuit Judge. There have been fil- 
ed a large number of petitions in this cause, 
asking that the receivers be required to pay 
out of the earnings of the Atlantic^ Mississip- 
pi and Ohio Railroad, for materials furnished 
to the company shortly before the appoint- 
ment of receivers, and for wages due to the 
employes of tlie company before the refceivers 
took possession of it. The petition of George 
Faris is, to be paid the amount of judgment 
recovered against the company, upon which 
execution was issued and levied upon person- 
al property belonging to it. "We have thought 
it unnecessary to set out all the petitions, and 
have selected these as types of the whole. 
Whatever is the equity of these is the equity 
of aU, and what is done by the court with 
them will be the disposition of the others. At 
the time the materials which the petitioners 
furnished the company were purchased, the 
railroad corporation was indebted several mil- 
lion of dollars, to secure which indebtedness 
it had long antecedently executed and record- 
ed a mortgage, pledging its whole property, of 
eveiy kind and description. This sum of mon- 
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ey was borrowotl and loaned upon the ex- 
press condition that this mortgage should be 
so made. When the mortgagees parted -with 
their money they took the precaution to re- 
quire this security for its repayment. When 
the parties who now seek payment for the 
materials furnished to the company by them, 
parted with their goods to the company, they 
did not take the precaution to require any se- 
curity. Were the court now to grant their 
petition, and out of the mortgaged property 
pledged to pay a particular debt, pay them, 
it would substitute the unsecured for the se- 
cured debt: If these simple contract debts 
for goods, furnished on the credit of the com- 
pany alone, are to be paid before the mort- | 
gage debt is paid, they stand on u better foot- 
ing tlian the secured debts. If they are to be 
paid pari passu with the mortgagees, then the 
mortgage is valueless. 

It is suggested that these claims for mate- 
rials furnished stand in a different position 
from the genei-al floating or unsecured debts 
of the company, beciiuse the contracts were 
made just before the commencement of these 
proceedings, and the material has been used 
by the receivers. This can make no differ- 
ence. All material furnished the company, 
and for which it is indebted and which was 
not consumed in the use, is now used by the 
receivei-s. Whether a debt be an hour or a 
year old can make no difference in its equity. 
It stands in the same relation, no matter what 
its age. to the secured debt of the road. To 
allow one of these debts to be paid, out of the 
mortgaged property, is to allow all. That is 
to say, the unsecured debt would be paid pari 
passu with the secured debt, and in a court of 
equity it would come to pass that the only 
persons who had no security woiild be those 
who had taken it. 

Certain of these petitions are on the part 
of former employes of the road to whom 
wages are due for work done before the re- 
<-eivers were appointed. Some of these 
claims are presented by the employes and 
othei-s by their assignees. .So far as this 
case is concerned, there can be no distinc- 
tion, their equities are the same. It is im- 
possible to discover upon what better foot- 
ing these claims stand than do those of the 
material-men. They are simple contract 
debts of the company. The labor of the em- 
ploys was bestowed upon the materials fur- 
nished, and both labor and goods became the 
])roperty of the company. There can be no 
distinction in law or equity between a debt 
due for labor or for goods sold and deliv- 
ered. But in order to set up some sort of 
equity in this behalf, it has been argued that 
the mortgagees had a right to take posses- 
sion of the road so soon as default was made 
in their mortgage, and that not having done 
so, they suffered the defendant company to 
contract these obligations, which were for 
their benefit. It has never been decided yet 
that because a mortgagee does not immedi- 
ately pounce upon his security, foreclose, 



take possession, and sell, that he impairs the 
obligation of his lien. If a man have a 
mortgage on a large stock of goods of a re- 
tail merchant, and default is made, it will 
hardly be contended that unless possession 
is at once taken the lien for wages of the 
mortgagees, clerks, and employes is superior 
to the mortgage. 

These petitions present eases of great hard- 
ship, but the contract for hire was with the- 
company, not 'with these mortgagees, and 
these claimants are entitled to be paid, as 
are the material-men, out of anything the 
company has unmortgaged. There was, at 
the time of these contracts for labor and ma- 
terial, no law of Virginia giving a statutory 
lien. The only lien pretended to be set up 
is an alleged equitable one. That the opin- 
ion of the legislature was that no such lien 
existed is plain, from the fact that by the 
recent act of March 21, 1877 (chapter 200). 
an effort has been made to give such a lien 
as that set up in these petitions. Like that 
of George Faris, the executions in these- 
cases were levied upon mortgaged property. 
The creditor is entitled to whatever inter- 
est may result to the company after the 
mortgage debt upon the road or the locomo- 
tive taken in execution is paid. He is enti- 
tled to nothing more. When these proceed- 
ings are matured, the assets of the company 
will be marshalled and sold, the liens and 
priorities of creditors ascertained, and the- 
proceeds of sale will be distributed accord- 
ing to the rules of equity, among such as 
have proved their debts. These petitioners- 
must await that event. 

In the course of events, the complainants 
filed a petition asking that leave be granted 
the i-eceivers to issue receivers' ten years' 
extension certificates to such holders of 
bonds and coupons as had matured, or as 
would soon fall due, where the holders- 
should be willing to receive them. This pe- 
tition was heard at Norfolk in November. 
1877; and the following was the decision of 
the court, rendered soon after, in gitinting 
the leave prayed for: 

Receivers' Certificates. 

On the complainants' petition for leave to- 
the receivers to accept and provide for an ex- 
tension of time for paying certain obligations 
of the defendant to creditors desiring to for- 
bear the collection of the principal sums due- 
them. 

This petition was, after due notice to counsel 
of other parties in interest, brought on for 
hearing, and argued on the 24th inst. The- 
decision of the court is now delivered as fol- 
lows, by— 

HUGHES. District Judge. The circuit judge 
was willing at once to sign the order asked 
for by the complainants on the 24th lust.; but 
we concun-ed in thinking it well to take a few 
days for consideration, and I am now ready 
to state the grounds of the action of the court. 
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Tlie petition of the trustees of tbe cousolidat- 
('tl mortgage sets forth that certain bonds se- 
cured by certain mortgiiges on the divisional 
toads of the defendant company, and amount- 
ing in the aggregate to $866,944, are past due, 
or "Will soon mature; and that the holders 
of a large portion of them are content to for- 
bear the payment of the principal so due, and 
would do so if relieved from the necessity, 
when collecting the semi-annual interest ac- 
cruing and to accrue, of transmitting their 
bonds to the places of paying interest, and 
having each payment indorsed upon the bonds. 
The petition, therefore, asks, as a convenient 
means of making and evidencing these pay- 
ments, that the receivers be allowed to pre- 
pare coupons for the payment of future inter- 
est, to be attached to such bonds as may be 
held by persons willing to forbear the collec- 
tion of the principal due them, and to continue 
to receive the semi-annual interest which their 
bonds now carry. 

The class of bonds and oblig:itions past due 
or soon to fall due, to which the petition re- 
fers, are as follows: 

$157,000 of the 7 per cent, first mox'tgage bonds 
of the Norfolk and Petersburg road 
which were due in 1868, and were ex- 
tended to 1875, and 

306,000 of the 8 per cent, first mortgage bonds 
of said road which were due in 1868 
and were extended to 1877— the two 
making .$463,000 of fii*st mortgage 
bonds of that road, past due. 
5,000 of 6 per cent, first mortgage bonds of' 
the Virginia and Tennessee road due 
since December, 1872. 

260,500 of 8 per cent, bonds, called ''interest 
funding bonds," issued to Decatur H. 
Miller, December, 1869, to take up 
and extend coupons of the Virginia 
and Tennessee road then due, and se- 
cm-ed by deed of trust on that road. 

138,444 of 8 per cent, bonds issued in Decem- 
ber, 1873, by the consolidated com- 
pany in extension of the time of pay- 
ing certain coupons of the several di- 
visional roads then about falling due, 
the unpaid coupons standing as a 
pledge for the security of these bonds 
issued in their stead, which will fall 
due January, 1879. 
.?866,944 being the total amount of the bonds 
to which the petition refers. 

The allegations of the petitioning trustees 
are that "the holders of a large proportion of 
the said liabilities are willing to extend the 
time for the payment of the said principal;" 
and that "the interest of all parties will be 
promoted by an order of court authorizing and 
directing the receivers to prepare and issue 
to such holders of said obligations, as are or 
may hereafter be wUling to receive them," 
such certificates as are described in the peti- 
tion. It will be observed that the extension 
contemplated is but a repetition of what was 
done during the defendant company's regime 
on frequent occasions, without objection from 
any source, and to the common advantage of 
all parties interested. 

No objection is made to the prayer of the pe- 
tition by any class of bondholders, a large 
number of whom are represented to be in favor 



of the arrangement. The bondholders are the 
only persons substantially interested in the 
proposal, and are the class who are natm-ally 
most intelligent, alert, and sensitive on the 
subject. The only objection comes from cer- 
tain of the tmstees of mortgages resting on 
the divisional roads, especially the trustees un- 
der the first and second mortgages of the Nor- 
folk and Petersbm-g road. But the interest 
of trustees, in such a question as this, is 
merely nominal, and their powers but little 
more than perfunctory. Under a proper sense 
of the responsibility of their position it is 
perfectly competent for them to file formal 
objections to the piuyer of the petition; and 
submit the whole matter to the judgment and 
diseretio'n of the court. This, it was no doubt, 
their duty to do, and they have performed that 
duty; but, as the question presented to the 
court is more one of interest and of policy than 
of law, if the bondholders, who are the per- 
sons really interested in the proposal, consent, 
and no shareholder objects, the court would 
be slow to thwart the wishes of the former, at 
the instance of trustees having no substantial 
interest, and who are but formal parties to 
the record. 

If any of the divisional bondholders desire 
to forbear the collection of the principal of 
their bonds, why should they be required by 
their tinstees to foreclose? If, in forbearing, 
they desire a convenient and usual process 
of collecting the instalments of interest due 
them to be provided, then, what right have 
their ti-ustees to object? If this road were 
still in the hands of its company there could be 
no doubt of the right and power of the com- 
pany (a right which it frequently exercised) 
to extend the time of paying such bondholders 
as were willing to forbear, and to devise a 
convenient means whereby such bondholders 
could collect and make receipt for the semi- 
annual interest falling and to fall due. And 
but for the fact that this road is in the hands 
of receivers, who are the servants of the 
court, and can do nothing except by its au- 
thority, this petition would be unnecessai^i-. 
It has been presented out of abundant pru- 
dence; and its prayer .is simply that the re- 
ceivers may have leave to adopt a convenient 
and usual means of enabling those bondhold- 
ers, who wish to forbear the collection of the 
principal due them, to collect and give receipt 
for the interest as it shall fall due. The cou- 
pons proposed by the trustees are to cover 
semi-annual instalments of interest for ten 
yeai-s; with the proviso (to be embodied in 
them) that they are to be delivered up when- 
ever they shall be called in, either by the re- 
ceivers or by any company succeeding to them 
in the control of the road. The bondholders 
who apply for them will be bound to an ex- 
tension, for ten years, of the time for demand- 
ing the principal of their bonds. But the re- 
ceivers, and the company succeeding to them, 
will be boimd to no time of extension at all, 
and indeed nothing at all, except the payment 
of such instalments of interest as shall fall 
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<lue while the coupon certificates proposed 
shall be outstanding. No change of securities 
or of the rights of any party in interest can 
be effected by the proposition in any degree; 
•except only, that the bondholders who choose, 
will be allowed to relinquish for a time their 
right to the immediate payment of the prin- 
<'ipal of their bonds. 

As there can be no change in the rights of 
parties, except such as those bondholders who 
<;hoose may yoluntarily submit to, the only 
question for the consideration of the court is, 
whether it is for the interest of all concerned 
to permit the transaction proposed. The ef- 
fect of the ti-ansaction will be to satisfy those 
bondholders who have a present right to the 
immediate foreclosure of certain divisional 
mortgages resting upon parts of the line of 
the Atlantic, Mississippi and Ohio road by a 
sepai-ate sale of those divisional roads. By 
satisfying them the court will diminish, and, 
1 trust, remove, the danger of separate sales 
of parts of the line, and prepare the way for 
41 sale of the road as an entirety. The com-t 
feels bound to employ every means in its 
power and within the scope of its jurisdiction, 
to prevent any disintegration of the line. Its 
custody of the road has not so far been 
prejudicial to any interest connected with it. 
Leaving out of view such injury as may have 
been caused by the floods of the last week, the 
road is in better condition than over before, 
while the floating debt left by the C(>mi>any 
lias been diminished. During the custody and 
management of its receivers the bonds secured 
upon the divisional roads have in every in- 
stance appreciated very mateilaily, if the 
court may be presumed to take note of the 
quotations of the markets as made known by 
the pubhc prints. The bonds of the second 
mortgage on the Norfolk and Petersburg divi- 
sion have appreciated since June, 1876, from 
sixty-eight cents in the dollar to seventy-eight 
cents. The bonds of the first mortgage of the 
Norfolk and Petersburg divisional road have 
appreciated since June, lS7f>, from about 
eighty-six cents in the dollar to about ninety 
cents. Certain other of the bonds secured on 
divisional roads have risen as much as tliirty 
cents in the dollar since June, 1876, when 
the receivers took charge of the consolidated 
line. It is also true that there has been no 
depreciation in market value during this pe- 
riod of any class of bonds secured on the divi- 
sional roads. The court, therefore, being aware 
of these facts, does not consider that it acts to 
the prejudice of any party in interest in adopt- 
ing any meajsure tending to preventand avoid 
the separate sale of any division of the road in 
foreclosure of divisional mortgages, whereby 
it may insure a sale of the line as an entiretj'. 
It feels bound to pursue a policy looking to the 
preservation of the integrity of the road from 
Norfolk to Bristol, by many considerations. 
If the line were broken into several parts each 
would be comparatively valueless. The expe- 
rience of all railroad management, in this 
country and elsewhere, is, that lines of road 



broken into parts under disjointed manage- 
ment, cannot be conducted with economy, ef- 
ficiencj', or success; and are incompetent to 
compete with rival lines for the business of 
the countiy. If the Atlantic, Mississippi and 
Ohio Railroad were broken at Lynchburg, in 
its ownership and management, the roads east 
of that point having little travel, would be re- 
duced in their business to a very diminutive 
local trade, and, if sold with their feeble rev- 
enues, would not pay the mortgages resting 
upon them. If the road from Lynchburg to 
Bristol were detached from the line, in own- 
ership and management, it would cease to be 
a part of a great avenue for the heavy prod- 
ucts of the Western country, and would be 
dependent for its chief resources upon travel 
and light express freight, which it would car- 
ry as part of a north and south line. Run- 
ning through a mountain region, it would 
speedily become under the heavy expenses 
constantly necessary to maintain it, as feeble 
in its revenues and resources, as when it was 
first consolidated in management with the 
roads to Norfolk, 

As a consolidated line of east and west trans- 
portation for the trade of the West, this line 
of road has been growing in importance and 
public consideiution more and more each year, 
ever since its consolidation. Western trade, the 
first avenue of outlet for which was the Erie 
Canal, and which afterwards sought the lines 
of road constructed parallel and near to tliat 
work, has been tending for several years to 
lines on lower latitudes and shorter routes. 
The large business of the Baltimore and Oliio 
road is a striking exemplification of this tend- 
ency. The gi-owing magnitude of the busi- 
ness of the Chesapeake and Ohio Railroad is 
another evidence of the strong tendency of 
Western trade to avoid frost and long lines, 
in favor of more southern and shorter lines. 
The present great and growing business of the 
Atlantic, Mississippi and Ohio road is a fux*- 
ther and conclusive proof that Western trade 
is seeking the shortest fines across the conti- 
nent to the Atlantic ports. Whether Western 
produce seeks to reach the Atlantic seaboard 
from Memphis, or St. Louis, or LouisvUle, or 
Omaha, or Chicago, the line of the Atlantic, 
ilississippi and Ohio road presents the short- 
est, and with some inconsiderable expenditure 
on parts not yet completed, can be made the 
most eligible of all the great east and west 
lines of railway, except probably that of the 
Chesapeake and Ohio road. It has the ad- 
vantage of resting upon tide-water in the 
East, near the foot of Chesapeake Bay, whose 
outlet to the ocean is on tlie same latitude vis- 
a-vis with the straits of Gibraltar, and of ter- 
minating at the first safe port north of the 
dangerous Carolina coast. Its western ter- 
minus at Bristol is a converging point for lines 
of railroad coming up from all parts of the 
Southern and Southwestern states, and from 
the Mississippi at Memphis and St. Louis. 
With a small expenditure in the direction of 
Cumberland Gap or of New river, Bristol or 
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Ceutral Depot would become the focus also of 
lines of railway pointing from Louisville, Cin- 
cinnati, Omaha, and Chicago, to the seaboard. 
When a saving of 200 miles in distance is con- 
tinually offered to the trade of a vast region 
of country, local influences and artificial con- 
trivances cannot, for any very long period of 
time, prevent it from^ seeking the shorter 
routes. The prorating distance from Norfolk 
hy sail vessels to Liverpool heing only 500 
miles, and to New York only 75 miles, and 
hy steamers to Liverpool only 1,000 mUes, and 
to New York only 125 miles, this tendency of 
ti-ade to find outlet to the ocean by way of 
Norfolk over the Atlantic, Mississippi and 
Ohio road from beyond Bristol must contin- 
■ nally strenghten, unless unfortunately the road 
should be broken into parts. 

The disintegi-ation of the line of the Atlan- 
tic, Mississippi and Ohio road at Lynchburg 
would be fatal to its value as an east and 
west avenue of produce moving to market 
from the TVest and Southwest, and of mer- 
chandise returning to those regions from the 
East, the North, and Europe, The Virginia 
and Tennessee division would degenerate into 
a mere road of rapid transportation for light 
goods and passengers between North and 
South. The Southside and the Norfolk and 
Petersburg divisions would lose their present 
through ti-ade from the Western and South- 
western states, and speedily degenerate into 
the unimportant local works wliich they were 
within the memories of persons not yet of 
matured age. Paramount, however, to the 
mere pecuniary interests of the bondholdei*s 
and shareholders in this line of road and its 
several divisions, are the public interests con- 
nected with it. The court is not unmindful 
of the fact that the commonwealth of Vir- 
ginia, in bestowing an expenditure of seven 
or eight millions of dollars upon the roads 
constituting this line, intended them to be 
more than local works, and especially in- 
tended that the Virginia and Tennessee road 
should be more than part of a line of north 
and south transportation for travel and light 
freights. This character of road was scarce- 
ly within the contemplation of the state. Her 
intention was to construct a line of east and 
west transpoi-tation that would bring the sta- 
ple products of the Northwest, the West and 
Southwest across her territory to her prin- 
cipal cities, and at Richmond and Norfolk 
would place her merchants in connection with 
the large commercial operations of the world. 
The court keeps constantly in view this car- 
dinal .policy of Virginia, and has every assur- 
ance that the foreign bondholders are desir- 
ous to pursue, advance, secure, and render 
permanent this policy. As far as it lies with- 
in its jurisdiction, and as it may be done 
within the scope of its proper functions and 
may not impair the rights of parties in in- 
terest, the court will discourage separate ac- 
counts and separate sales of foreclosure in 
this suit; in order that, after disposing of 
the many interlocutory motions and petitions 



before it, it may enter a decree in foreclosure 
directing a sale of the whole line as one 
work imder Avhich this line of road may be 
rendered permanently intact and indissoluble. 
An order of court is, therefore, entered in 
accordance with the prayer of this petition. 

The Dutch Bondholders' Petition. 

The five-and-a-half million loan is held in 
neai-ly equal proportions by English and 
Dutch bondholders. The interests of each of 
i these classes of creditors are in charge of a 
committee, respectively styled the "London 
Committee," and the "Amsterdam Commit- 
tee." The complainants (theHrustees in this, 
suit) are thought by the Dutch to recogniise 
only the English committee, and to act ex- 
clusively in sympathy with the English bond- 
holders. The Dutch committee, accordingly, 
filed a petition in 1S78, praying to be made 
formal parties defendant of record. 

After full argument of the petition, in which 
the counsel for the complainants made earn- 
est and strenuous resistance to the prayer of 
the petition, and after hearing the counsel 
for the Dutch bondholders (Mr. Ashbel 
Green and Samuel L.'Parrish, of New York, 
and W. W. Henry, of Richmond), the court 
decided as follows, the opinion of Judge 
BOND prevailing, as the law of the case: 

Parrish v. Skiddy, Duncan, and Barlow. 

BOND, Circuit Judge. The defendants of 
record in this cause on the 9th clay of Sep- 
tember, 1S71, executed a mortgage of their 
railroad and effects to the comiDlainants to 
secure the payment of certain bonds mention- 
ed therein and the interest thereon as it fell 
due. There was default in the interest, and 
the complainants, the mortgagees, brought 
suit to foreclose the mortgage. Everything 
has proceeded regularly from time to time 
without complaint on the part of the cestui 
que ti'usts under the mortgage until the fil- 
ing of the petition now under consideration, 
which is a petition by certain of the bond- 
holders alleging that they should be made 
parties to the suit The reasons given for 
this request are: 

1st. That the petitioners are a committee 
known as the "Amsterdam Committee" for 
the protection of the rights of the consolidat- 
ed bondholders of the defendant company, by 
which is meant that they are bondholders un- 
der the mortgage to the complainants or 
their representatives. The petition then al- 
leges that these proceedings on the part of 
the tmstees were commenced by a minority 
of the bondholders, but it does not seek on 
that account to dismiss them, nor does it al- 
lege that the proceedings were taken against 
their objections or wishes. They allege that 
for the protection of their interests they have 
appointed counsel to represent them in this 
country, and that they hold one-half of the 
bonds, or nearly so, under the mortgage above 
mentioned, and that not being parties to the 
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suit upou record, they do not receive notice 
of the proceedings as they go on from the 
trustees or their counsel, and they pray that 
they may be made parties to the suit in order 
that they may take part in the proceedings in 
the cause as it progresses from time to time. 
This petition -was filed on the 21st of Decem- 
ber, 1877, and was signed by James C. Par- 
rish, who was not alleged in it to be a bond- 
iiolder nor the counsel for any such in this 
court. 

Upon April -Ith, 1878, another petition was 
filed, amending the first, already referred to. 
In this amended petition it is alleged, first, 
that certain proceedings hare been had here- 
tofore between the bondholders represented 
by a committee of the Amsterdam committee, 
with a like body representing English bond- 
holders at London, and after a long recital of 
interviews between the parties of bondhold- 
ers, the one in England and the other in Am- 
sterdam, respecting the reorganization of the 
defendant company, it states that they could 
not agree upon a plan for such reorganization, 
and that the English bondholders had the aid 
of the counsel of the complainants in draw- 
ing up and advocating theu' plan of reorgan- 
ization, in opposition to that of the German 
bondholders; and it further alleges that the 
English bondholders, through their agent, had 
advertised that their plan of reorganization 
had the approval of the receivers of the road 
and of the counsel of the trustees of the mort- 
gage, the complainants in this suit. It is al- 
leged that the agent of these European bond- 
holders applied to the trustees under the 
mortgage to be supplied with copies of the 
papers filed from time to time in the cause, 
and that they have not done so, and have re- 
fused so to do. And it is charged that the 
ti-ustees are carrying on the suit in further- 
ance of the plans of the English bondholders 
without reference to those of the German 
bondholders or their committee, and the 
prayer is that they may be made parties to the 
suit. It is nowhere alleged in this petition, 
original or amended, that the trustees or 
their counsel, so far as this suit has progress- 
ed, have not acted for the benefit of all the 
bondholders under- the mortgage without par- 
tiality or prejudice. No single act of the trus- 
tees in the conduct of the suit is referred to 
as detrimental, or in antagonism to the in- 
terest of the petitioners. Nor is the court ask- 
ed, on account of their negligence, fi-aud, or 
incompetency, to remove them and give to 
the petitioners or the bondholders the conduct 
of the suit. 

The sole objection is that among the bond- 
holders themselves there has arisen a dis- 
pute respecting the reorganization of the de- 
fendant company, and that the trustees or 
their counsel have, in consultation with such 
bondholders as tliey have had access to, giv- 
en preference to the plan of one party of the 
bondholders rather than to that of the other. 
No allegation is made, however, that this 
preference has been expressed in any pro- 



ceedings taken in court, or that it has infiu- 
eneed in any way the conduct of the suit on 
the part of the trustees. 

Of course in every cause in equity all the 
paities in interest must be made parties to 
the suit, but in the case of Richards v. Chesa- 
peake & O, R. Co. [Case No. 11,771], this court 
has already held that to foreclose a mort- 
gage given by a railroad company to trus- 
tees to secure the payment of bonds and cou- 
pons mentioned in it, as they mature, the 
trustees are the only necessary parties to the 
suit; that the proper parties to be defendants 
are the parties who hold or claim in opposi- 
tion to them, is equally clear. In order, 
therefore, to disturb the rights of the trus- 
tees to bring and conduct this suit, in which 
i they represent every bondholder known to 
the mortgage, at the instance of such a bond- 
holder, it must be shown to the court tliat the 
trustees have done, or contemplate doing, in 
the cause some act which will be detrimen- 
tal to the interest of such bondholder or set 
of bondholders. This is not averred or prov- 
ed in the matter of this petition. It is alleg- 
ed that the trustees have approved a plan of 
reorganization proposed by one set of bond- 
holders rather than another. But the court 
cannot consider any proceedings among the 
bondholders or trustees which are not the 
subject of proceedings in this court and this 
cause, so that until it is proved, as it is not 
now asserted, that the tinistees under this 
mortgage, ought not, by reason of negligence, 
I fraud, or incompetency, to conduct this suit, 
I the petitioners have no right to ask that they 
i be appointed plaintiffs to share in such con- 
j duct, or to conduct it wholly themselves. 1 
know of no instance, in a case of foreclosure 
of a raih'oad mortgage where the trustees 
have been displaced or required to take an 
adjutant bondholder to assist in the conduct 
of a suit, except where some malfeasance or 
incompetency is alleged on the part of the 
trustee. But the petitioners ask in the peti- 
tion, as amended, at once to be made parties, 
whether plaintiff or defendant, and cite nu- 
merous Instances where the courts have al- 
lowed bondholder's of different interests or 
classes, who though represented by the same 
parties, had or thought they had, different in- 
terests to be defended or asserted, from oth- 
ers represented under the same mortgage or 
deed of trust. It seems to me none of these 
cases apply to the matter of this petition. 
There is but one class of bondholders under 
this moi'tgage. The interests of each bond- 
holder are identical. Some of the bondhold- 
ers have moved the action of the trustees and 
others have not. The one are active bond- 
holders and the others are inactive. Some of 
them are represented by one committee and 
others are represented by another, but this 
does not constitute a class of bondholders; 
their interests are identical, and one might 
as well say that because bondholders under 
the same mortgage were represented in court 
by different counsel, that constituted tliem a 
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different class of bondholders, and that they 
■were, because represented by different per- 
sons, entitled to be parties to the suit. 

The moment a petition is presented to this 
court by any party interested in the conduct 
or result of this suit, which alleges that these 
trustees are derelict, incompetent, or partial 
in any action they propose to the court, that 
petition shall be, as it is entitled to be, re- 
spectfully heard, and if after consideration 
of the proof it shall be ascertained that the 
petitioner is correct the trustees will be re- 
moved, and the bondholders allowed to eon- 
duct the suit in their own way without the 
intervention of trustees, except so far as 
they may be nominal parties to it, A.nd 
these petitioners who now ask to be made 
parties, plaintiffs or defendants, while we 
refuse them the conduct of tlie suit or to be 
made parties to it, are at liberty, whenever 
a motion is made in this cause which in their 
judgment is hostile to the interests of their 
clients, to oppose it, as they have done in 
this instance, by petition; if the circumstan- 
ces show bad faith on the pait of the trustees, 
they will be removed and others appointed 
to conduct the suit This serves all the pur- 
poses of this petition, except that the bond- 
holders represented, or alleged to be repre- 
sented by the signers of it, may not have the 
right of appeal from any decree of the 
court which they think unfavorable to their 
specific and personal interests, unless made 
parties to the record. Under those circum- 
stances, when they arise, we think any bond- 
holder who feels that his rights are injured 
by the action of the trustees or of the court 
has a right to be put in such position, either 
as plaintiff or defendant, as will enable him 
to have them adjudicated by on appellate 
court. That case' is not presented to us by 
this petition, and the prayer of it is therefore 
in this instance refused. 

Judge HUGHES differed, in the following 
opinion: 

HUGHES, District Judge. I have differed 
so seldom with the presiding judge (whose 
opinion is the law of the court) that it is 
with great reluctance that I now express a 
dissent from his ruling. In the result at 
which he arrives, in the decision just read, 
I concur Substantially, as the petitioners can 
gain all they now desire, under the ruling of 
the court. I think tliat the bondholders who 
did not unite in directing the ti*ustees to 
move in this cause for foreclosure, may of 
mere right be made parties defendant. 

In considering the petition of the Dutch 
bondholders, I have been content to confine 
my view to the terms of the trust deed secur- 
ing the bonds of the consolidated company. 
A provision of that deed authorizes the trus- 
tees to proceed for foreclosvure at the direc 
tion of one-fifth of the bondholders secured. 
It thereby classifies these bondholders into 
those who move in the suit and those who 
fail or refuse to move. It has never ap- 



peared affirmatively in this cause how many 
of the bondholders united in instructing the 
trustees to proceed for foreclosure. That 
question, I believe, went by default at the 
commencement of the. suit, which began (be- 
fore suit was entered) with a consent order 
for the appointment of two receivers. This 
consent Avas afterwards withdra-\vn. It now 
appears that the holders of about two mil- 
lions of the bonds are represented by the 
trustees; that the holders of another two 
millions are not in sympathy with the trus- 
tees, and are here petitioning for a standing 
in court with a view to looking after their 
own interests; and that the holders of still 
another million and a half of bonds are tak- 
ing no part in the proceeding one way or the 
other. Thus the petitioners are neither acr 
tually nor presumptively . complainants in 
this cause. Inasmuch as the trust deed itself 
classifies the bondholders into those by 
whose instructions the trustees are acting, 
and those who may see reason to dissent 
from that action; and inasmuch as actual 
objection to the policy of the trustees is made 
by the holders of the imposing amount of 
two millions of bonds, it seems to me that 
the court is bound to recognize the classifi- 
cation of bondholders made by the deed it- 
self, and, of mere right, to let into the cause, 
in the person or persons of some authorized 
representative, as parties defendant, in the 
manner prescribed by rule 48 in equity, the 
petitioners for the Dutch bondholders. I 
should prefer that this should be done, and 
I have no doubt the petitioners themselves 
would prefer it to be done, under their orig- 
inal petition, in which they pray to be ad- 
mitted as of mere right. This would relieve 
them from the necessitj", which is doubtless 
an unpleasant one, of formally arraigning 
the trustees before the court for any sort of 
dereliction; and I suppose, if they were al- 
lowed, they would withdraw their amended 
petition and stand upon the mere right of 
being parties to the cause of the class con- 
templated by the trust deed, who did not 
move as plaintiffs, and who are not in sym- 
pathy with the policy of the trustees. None 
but those bondholders who gave instructions 
to the ti'ustees to proceed for foreclosure are 
technically or theoretically complainants in 
this cause; and I see no technical irregular- 
ity and no violation of the theoretical or log- 
ical proprieties of equity practice in allowing 
to a large class of interested persons who, 
under the terms of the trust deed, cannot be 
presumed to be represented by the trustees 
or to be parties complainant in this suit, 
either in law or fact, a standing in court, 
as parties defendant. 

The Stewart Petition. 

One of the most important questions which 
arose in the case ^yas that presented by the 
petition of D. K. Stewart, and which is fully 
exhibited and discussed in the following 
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opinion of Judge HUGHES. Judge BOND 
differed on the law involved, but it was so 
desirable that a conclusion should be reached 
that should not involve a certificate of di- 
vided opinion to the supreme court, that 
Judge BOND requested the opinion of Chief 
Justice WAITE, who was present when the 
question came on for decision. On full con- 
ference the Chief Justice concurred in opin- 
ion with Judge HUGHES. Judge BOND 
yielded his own opinion and the decree of 
the court was entered on that basis, Judge 
BOND signing the decree along with Judge 
HUGHES. The following opinion had been 
prepared by Judge HUGHES before this con- 
ference, and furnishes the reasons on which 
his own opinion Vi-as based. It is not to be 
accepted as embodying the reasons of Chief 
Justice WAITE, and of course does not ex- 
press the opinions of Judge BOND. 

HUGHES, District Judge. The two state- 
ments of agreed facts show the following 
case: In 1854 the board of directors of the 
Virginia and Tennessee Railroad passed a 
resolution authorizing the issue of stock, to 
be called "preferred stock," interest (not divi- 
dends) on which was agreed to be paid regu- 
larly, and was agreed to be a lien, or liabil- 
ity of the company, next in grade to the sec- 
ond mortgage bonds, and to take precedence 
of all indebtedness subsequent to the date 
of the resolution. The stock was issued and 
bought with that understanding, but no 
mortgage or trust-deed was executed for the 
sole purpose of creating this lien. After- 
wards, in 1S55, the company execiited a mort- 
gage, known as the income mortgage, in 
which the prior lien of the interest on this 
stock was recognized and protected. Again, 
just before the execution of the mortgage to 
the foreign bondholders, John Collinson, 
their attorney in fact, issued a prospectus 
setting forth the debts of the company that 
would be superior to the said mortgage, and 
naming the annual interest on this stock 
among them. 

Just after the war, in lS(i(>. the principal 
of a great deal of the debts of the company 
became due. Crippled as it had been by 
the war, the company was unable to meet 
these obligations at the time, and conse- 
quenty pi-oceeded to fund them in new bonds 
at 8 per cent, interest, But for amounts un- 
der $1,000 it issued certificates bearing inter- 
est at the same rate. A great many coupons 
for interest past due, on the several mort- 
gages of the road, were also funded in cer- 
tificates of the same character. In no in- 
stance did the company require those who 
bought these certificates to waive the mort- 
gage lien, nor did the company require them 
to accept these ceitificates in absolute pay- 
ment of the coupons, etc., funded. In the 
prospectus of Mr. Collinson, mentioned 
above, these certificates .were named as one 
of the debts superior in dignity to the mort- 
gage bondholders, and the plaintiffs' trus- 



tees, by buying in a lot of them for the ben- 
efit of their cestui que trusts, paying in ex- 
change therefor bonds secured by the mort- 
gage to them, recognized their priority. The 
questions to be considered, therefore, are (a) 
whether the interest on the preferred stock 
ever was a lien? (b) whether, if a lieu as 
between the original parties, the trustees 
and their cestui que trusts, have had suffi- 
cient notice, actual or constructive, to make 
it a lien as against themV (c) whether the 
acceptance of these certificates operated a 
waiver or satisfaction of the bonds, etc., 
which were surrendered in exchange for 
them? I will consider these questions in 
their order. 

I have no ditficulty in holding that tlio 
mode in which this preferred stock was is- 
sued created a lien as between the par- 
ties thereto. They were issued with the 
declaration that they were a lien; they 
were bought on the faith of that representa- 
tion. A court of equity will raise equitable 
liens for the purpose of justice, and if a 
lien could not be created otherwise, could 
even make the company execute a convey- 
ance for that purpose. But it is not neces- 
sary. A court of equity considers that as 
done which ought to be done in order more 
fully to effectuate the intention of the par- 
ties. It will, therefore, consider that as a 
lien which was so intended to be by tlie par- 
ties. And it will do so with special readi- 
ness in this instance, where it has been 
recognized and treated as such without dis- 
pute by all parties for more than twenty 
years. 

I therefore pass to the consideration of the 
question whether it was a valid equity as 
against the mortgage to the plaintiffs' trus- 
tees. If they take with notice of the eq- 
uity decided above to exist, they take sub- 
ject to it. Of course it is not necessary 
that the holder of every bond secured by 
that mortgage shall have notice. Notice 
to their agents, the trustees, and John Col- 
linson, is notice to them. I hold that not 
only their agents had notice, but that prob- 
ably they themselves had sufficient notice 
at least to put them on inquirj'. This no- 
tice was given: (1) By the Income mort- 
gage, a deed duly executed and recorded. 
That deed expressly recognizes the lien and 
the priority of the lien of this preferred 
stock. It is recognized in terms which ad- 
mit of no ambiguity. (2) By the prospec- 
tus issued by John Collinson, their agent- 
This was widely circulated, and doubtless 
no one bought these bonds without reading 
it. And actual notice given in this man- 
ner is as effective as if given in any other. 
(3) The 14th section of the act of incorpora- 
tion of the Atlantic, ilississippi and Ohio 
Railroad, providing for the classification, 
etc., of the debts and stock of the divisional 
roads, was itself calculated to apprise sub- 
sequent incumbrancers of the existence of 
those debts, etc., and to put them on in- 
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qu!ry In protection of their own interests. 
1 therefore hold that the interest on this 
preferred stock is a liability of the compa- 
ny next in dignity to the second mortgage 
bonds of the Virginia and Tennessee Rail- 
road, and superior In, dignity and valid 
against the lien created by the mortgage 
to the plaintiffs' trustees. Nor have I any 
more hesitation in deciding in favor of the 
priority of lien of the registered certificates. 
I see nothing to show that a novation was 
contemplated by either part3^ A novation 
can only arise in pursuance of an agree- 
ment express or implied. A contract of 
such a character must be clearly proved, 
and the burden of proving it is on the one 
who alleges it. An intention on both sides 
to enter into such a conti-act must be proved. 
There is no proof of such an intention in 
this case. That it was not intended by 
the company is shown by the resolution au- 
thorizing the perpetuation of the mortgage 
lien on the face of the certificates. And 
surely it cannot be held that such was the 
intention of those who received these cer- 
tificates, when they were neither expected 
nor required to waive their lien. It cannot 
be held that they waived it voluntarilj'. It 
is well-settled law that the acceptance of 
different or additional evidences of debt is 
not a satisfaction of the former evidence or 
security, xinless it is clearly shown to have 
been so intended. A debt is not paid by 
taking a note for it, nor is a mortgage paid 
by taking a ceitificate of indebtedness. A 
party may receive as many different securi- 
ties for the same debt as he pleases, and the 
law will not hold that he waived his former 
securities unless it is clearly proved that 
he did so, and intended to do so. Those, 
therefore, who claim that these registered 
certificates were an absolute satisfaction of 
the mortgage lien to that extent must prove 
that it was so intended. There is no siich 
proof in this case. On the contrary, every- 
thing points to the opposite conclusion. 
The purpose for which these certificates 
were issued is plain. At the time the inter- 
est or parts of the principal so funded be- 
came due, the company could not meet their 
payment. It wanted time, and in consid- 
eration of the time thereby granted, it in- 
creased the rate of interest, and funded in- 
terest as principal. Their consideration, j 
therefore, was not the waiver of their lien. 
It was the additional time thereby granted. 
Tliat, it is settled, is a sufficient legal con- 
sideration. Such funding operations are of 
daily occurrence. The Miller covenant Tvas 
of a similar nature, and since the appoint- 
ment of the receivers, in the fall of 1877, 
they obtained leave of court to issue some- 
what similar certificates extending the time 
of payment of some of the divisional mort- 
gages. Until this proceeding, these certif- 
icates have always been treated as liens. 
They were stated to be such by Mr. Oollin- 
son in his prospectus; they were recognized 
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as such hy the trustees themselves. Unless 
on the supposition that these certificates 
were a Uen superior to their own mortgage, 
the trustees would hardly have bought in 
.?40,000 of them, and surrendered in ex- 
change for them an equal proportion of their 
own bonds. I, therefore, hold that their 
lien is not lost, and that tliey are of the 
same dignity as the interest coupons, etc., 
in exchange for which they were issued. 
Nor can I help feeling that the resistance 
of the prayer of their petition places the 
complainants in the attitude of bad faith to 
the petitioners. 

The hearing of the foregoing matter was 
at the same term of the coiart at which a 
motion for a decree of foreclosure and sale 
was to be passed iipon. 

The Virginia and Tennessee Company, 

A petition was presented at this term by 
the agents and counsel of the Dutch bond- 
holders, praying that, before entering a de- 
cree of foreclosure and sale, the complain- 
ants should be required to make the presi- 
dent and directors of the Virginia and Ten- 
nessee Company a party defendant. The 
facts upon which this petition was based 
appear in the following opinion of Judge 
HUGHES on that subject, and need not 
be set out here. Judge BOND was opposed 
to the prayer of the petition on the ground 
that the company named was neither a nec- 
essary nor a proper party defendant to the 
cause. Chief Justice WAITE thought that 
the company was not a necessary ' party; 
and so the decision of the court was against 
the prayer of the petition. But Judge 
HUGHES thought the company named a 
necessary party, and filed the following 
opinion on the subject [page 290], 

The Petition of Graham's Executors et al. 

David Gtaham's executors, and others, 
owners of $24,800 of the old stock of the 
Virginia and Tennessee Railroad Company, 
suing for themselves and all other stock- 
holders -other than the Atlantic, Mississippi 
and Ohio Railroad Company (owning togeth- 
er about 3,389 shares), petitioned the United 
States court for leave to make the receivers, 
Ohai'les T. Perkins and Henry Fink, parties 
defendant to a suit in equity, which said 
petitioners proposed to bring in the circuit 
court of the city of Richmond, They filed 
with their petition as part thereof, a copy 
of the proposed bill. In it they allege (among 
many other things) that the Atlantic, Mis- 
sissippi and Ohio Railroad Company is, like 
themselves, only a stockholder in the Vir- 
ginia and Tennessee Railroad Company, 
though owning a large majority of the 
stock, say 31,611 shares out of 35,000 shares, 
the chartered limit of the capital. They al- 
lege that the Atlantic, Mississippi and Ohio 
Railroad Company has never acquired in 



SKIDD Y (Case No. 12,922 j 



[22 Fed. Cas. page 290J 



any manner, any right or title to tlie rail- 
road, tlie property or the fraucbises of the 
Virginia and Tennessee Company, and that 
the possession of the same by the president 
and directors of the Atlantic, Mississippi 
and Ohio Company was an unlawful Tisurpa- 
tion. They insist that the deed of 0th Sep- 
tember, 1871, the mortgage under which the 
plaintiffs claim, if valid, is operative only 
to convey the 31,611 shares of the capital 
stock of the Virginia and Tennessee Rail- 
road Company owned and held by the At- 
lantic, Slississippi and Ohio Company. The 
proposed bill makes the plaintiffs in this suit 
the board of public Avorks, the common- 
Avealth of Virginia, the trustees in all of the 
Virginia and Tennessee deeds, the president 
and directors of the Virginia and Tennessee 
Railroad Company, and the Virginia and 
Tennessee Railroad Company itself, in its 
corporate name and character,, parties de- 
fendant, and prays relief in the state court 
according to tlie facts stated. 

The argument on the petition was heard at 
Norfolk, on "Wednesday, 5Iay 7th, 1S79. The 
^.ourt, composed at the time of WAITE, Chief 
Justice, and BOND, Judge, for the purpose of 
passing upon this question, denied the prayer 
of the petitioners. The Chief Justice from the 
bench said in substance: That there was no 
reason why Graham's executors et al. should 
not, if so advised, bring their suit in the state 
court against the plaintifCs here, and against 
the Atlantic, Mississippi and Ohio Railroad 
Company, and all other parties interested, and 
assert therein any right they may have in the 
premises. That these petitioners, not being 
parties here, could not be barred or affected 
by any proceeding or decree in this suit. 
That this court could only sell such estate in 
tlie premises as the Atlantic, Mississippi and 
Ohio Railroad Company actually owned, and 
by deed lawfully conveyed to the plaintiffs. 
That the purchaser at a sale made by this 
court would buy subject to all the rights of 
Graham's executors and otliers (whatever they 
may be), and that they, by supplemental and 
amended bUl, might make the purchaser, 
whenever he came into being, a paity defend- 
ant in their suit in the state court, and litigate 
their rights with him there. That it was nei- 
ther necessary nor proper to make the receiv- 
ers parties to any such contention. That they 
neither claim nor have any title to or interest 
in the subject-matter- They are merely the 
servants of this coiut; the hands with which 
the court presei*ves and manages the property 
pendente lite, and they must not be interfered 
with in the execution of the orders of this 
court. 

Thereupon the said Graham's executors and 
others, by counsel, moved tlie court to permit 
them to api>ear as parties defendant in this 
suit, and to file their answer to the plaintiffs' 
original and amended and supplemental bills; 
and then to move and insist that the plaintiffs 
be required to amend and supplement their 
bills by making the Virginia and Tennessee 



Railroad Company a party defendant in this 
court. The court denied the motion. The Chief 
Justice said, in substance: That the rights of 
Graham's executors were not compromised or 
put in jeopardy by these proceedings. That 
this court could dispose of only such estate as. 
legally belonged to the parties of record. 
That if the plaintiffs, and the principal de- 
fendant, the mortgagees and the mortgagor, 
after 'being warned by these public proceed- 
ings of claims adverse to their title, were 
still wiUing to proceed to foreclosm-e and sale, 
they were at liberty to do so, if they choose 
to take the responsibility and run the risk. 
In reply to a suggestion by counsel that the 
purchaser might be misled and embarrassed, 
the Chief Justice said he did not see how that 
could affect Graham's executors or their 
rights. 

After the judgment of the court was pro- 
nounced, HUGHES, J., who was on the bench 
and heard the argument, though not sitting 
as one of the court on that question, said: 
that while he was of opinion that the prayer 
of this petition asking leave to sue in a state 
court should be denied, yet he thought that the 
Virginia and Tennessee Railroad Company, 
and also the Southside and Noifolk and Peters- 
burg Railroad Companies ought all three to 
be made defendants. That the grantors in the 
several divisional deeds exhibited with the 
plaintiffs' bills were proper, necessai-y, and in- 
dispensable parties, as much so as the gi'an- 
tees in said deeds. That said three companies 
had rights affected by these proceedings, and 
they ought to be here to defend them. That 
the plaintiffs having neglected to make said 
companies parties, their suit was defective, 
and not ready for a decree of foreclosure. 
But inasmuch as his brothers were of a con- 
trary o]>inion. and had so judicially decided, 
he would henceforth in this cause, as he was 
bound to do, consider the point as res adju- 
dicata, and act accordingly. 

The next day the representatives of the 
Dutch bondholders filed a petition, praying 
that the Virginia and Tennessee, Southside, 
and Norfolk and Petersburg Railroad Com- 
panies might be made parties, upon grounds 
similar to those insisted upon by Graham's 
executors the day before. After hearing fur- 
ther argument, the court (consisting of 
WAITE, C. J., and BOND, J.) adhered to its 
decision, that the plaintiffs would not be re- 
quired to make the divisional companies par- 
ties. 

HUGHES, District .Tudge. Among my ob- 
jections to a decree in the present status of 
the case is the fact that the Virginia and Ten- 
nessee Company is not a party defendant to 
this suit. Various sections of the act of June, 
1S70, providing for the formation of the At- 
lantic, Mississippi and Ohio Company, con- 
template expressly or impliedly the continued 
existence, for certain purposes, of the several 
original companies of which the Atlantic, Mis- 
sissippi and Ohio was formed, after and not- 
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-withstanding tlie formation of the consoli- 
dated company. One of the sections provides 
that no shareholder in an original company 
should be required to subscribe his shares to 
the stoclx of the consolidated company. An- 
other section provides that the joint company 
shall arrange with the divisional companies 
for the use of their respective roads and prop- 
erties upon such terms as the latter may agree 
to "in general meeting." Another provides 
that the property and franchises of the divi- 
sional companies should vest in the general 
company only as and when it shall absorb the 
whole of their shares respectively. Another 
keeps alive the divisional companies for the 
liquidation of their respective debts as long as 
the claims of their creditors and shareholders 
shall remain unsatisfied. Another provides 
that a separate account of the property, re- 
ceipts, and exi^enses of each divisional com- 
pany shall be kept, for the purpose of pro- 
tecting the claims and preserving the rights 
of their respective creditors and shareholders 
until they are satisfied. In short, I gather 
from the whole tenor of the act of 1S70, that 
the legislatm-e contemplated a continued sepa- 
rate existence of each divisional company, for 
certain important purposes, as long as any of 
the shares of its capital stock were not sub- 
scribed to that of the Atlantic, Mississippi 
and Ohio Company, and as long as any debt 
which it had conti-acted remained. Moreover, 
the act of March 6th, 1S72, entitled "An act 
to complete the organization, of the Atlantic, 
Mississippi and Ohio Company," contemplated 
the existence of the divisional companies sub- 
sequent to the organization of the Atlantic, 
Mississippi and Ohio Company, and provided 
a method of extinguishing them by authoriz- 
ing the condemnation of their stock. It does 
not appear that anj'thing has been done under 
the authority given by this. act towards extin- 
guishing in the manner which it provides the 
Virginia and Tennessee Company, and it is a 
fact of record that that company remains ex- 
tant as a legal corpoi-ation. 

But there is nothing of record to show how 
much of the stock of the divisional companies 
is outstanding; and it seems to me that this 
is a matter of sufiieient importance to be made 
the subject of reference to the master com- 
missioner. In order to know, however, with 
approximate accuracy the state of things in 
this regard, I have obtained from the secre- 
tary of the divisional companies a statement 
from their books of the number of shares held 
in them respectively, which have not been 
subscribed to the Atlantic, Mississippi and 
Ohio Company. That number is as follows. 
In the 

Norfolk and Petersburg Compa- 

„ ny 43 shares. 

Southside Company 15 " 

Virginia and Kentucky Compa- 
ny 605 " 

Virginia and Tennessee Compa- 
ny 3398 " 

Leaving out of consideration the three 
first-named companies, it seems to me that 



the court would not be justified in ignoring 
the existence of the Virginia and Tennessee 
Company, in which there is outstanding 
stock representing a capital of §340,000. 
Heretofore it has been possible for the eouit 
passively to shut its eyes to the existence of 
this company, but it can no longer do so; 
for since the last hearing of this cause a pe- 
tion has been presented by a portion of the 
shareholders of this company asking leave 
to file a bill in a state court (a copy of which 
is attached to the petition), setting out facta 
to show its continued existence, and not 
only impeaching the validity of the organ- 
ization of the Atlantic, Mississippi and Ohio 
Company (the defendant in this suit), but 
attacking as fraudulent the mortgage deed 
for satisfying which the court is now asked 
to decree a sale of the railroad which be- 
longed to the Virginia and Tennessee Com- 
pany. These petitioners are holders of un- 
extinguished stock in a company which the 
law expressly keeps alive in respect to its 
debts and to this stock to the amount of sev- 
eral thousands of dollars. 

It is a cardinal rule in equity that all per- 
sons should be parties to a suit who have 
an interest in a coniplete decree settling the 
title to the subject of the suit and detei-min- 
iug all claims upon it; that is to say, it is 
an imperative rule, that all should be made 
parties, who, if paities, would be concluded 
by a complete decree. Our decree in this 
cause, in order to be complete, must deter- 
mine the amount of all debts binding the 
propert}', and must settle the title of the 
property as against all claimants. The ob- 
ject of this suit is to procure the sale of a 
complete title, subject only to the claims of 
the divisional mortgages. We are to pass 
a title to the purchaser good against all the 
world except the lien of the divisional mort- 
gages, and we are to determine the amoimts 
due upon these mortgages. In order to such 
a decree, it is not only incumbent on us to 
bring all parties into the cause who have 
valid claims against this property, but all 
who have a right in law to litigate these 
matters, however barren of result that liti- 
gation might p'romise to be. TVe are to sell 
a title not only good against successful liti- 
gation, but as to which all parties in inter- 
est shall be estopped from vexatious litiga- 
tion. "We are not only to sell the propertj* 
but to settle the title to it. 

Among the debts we are ascertaining, by 
I'eferences to a commissioner and by solemn 
decree, are those of the original Virginia 
and Tennessee Company; and yet that com- 
pany, which as to its debts is as certainly in 
existence as tlie Atlantic, Mississippi and' 
Ohio Company itself, is not a party to the 
record. "We are determining the debts 
which it owes in order to a sale of the prop- 
erty which it pledged, without making it a 
party to the proceeding for sale. "What if 
we should sell to a highest bidder ignorant 
of the existence of the Virghiia and Tennes- 
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see Company, and of its relations to the 
i*ailroad. sold; and what if that bidder, on 
hearing the facts of the case, should refuse 
to comply with the terms of sale because 
of these facts: would the court compel a 
compliance? I think it might well hesitate 
to do so. 

In the present status of this cause our de- 
cree would not conclude the 'S'irginia aud 
Tennessee Company or its stockholders ei- 
ther as to the title of the Virginia and Ten- 
nessee Railroad, or as to the amount due on 
its divisional mortgages. Such a decree 
would have still another injurious effect. 
The act of assembly of March 6th, 1872, au- 
thorizing the condemnation and extinction 
of the stock of the Virginia and Tennessee 
Company not subscribed to the Atlantic, 
ilississlppi and Ohio Company, was enti- 
tled "An act to complete the organization of 
the Atlantic, Mississippi and Ohio Compa- 
ny." It is an act of the class which are 
strictly construed. It is an act of which 
only the Atlantic, Mississippi and Ohio Com- 
pany can avail itself upon a strict construc- 
tion of the language of its title, and of the 
terms of its fifth section. But the sale of 
the Virginia and Tennessee road by this 
court will extinguish the Atlantic, Mississip- 
pi and Ohio Company, as a corporation; and 
with its extinction will lapse the right of 
condemning the outstanding stock of the 
divisional companies given by this act of 
1872, So that our decree, if given in the 
present stage of this suit, instead of settling 
the title of the property to be sold, as 
against the Virginia and Tennessee Compa- 
ny's stockholders, will keep alive that com- 
pany indefinitely, witli power at any time to 
disturb the title which we sell. Whereas, 
if the Virginia and Tennessee Company 
were made a party to the suit, it would be 
concluded by the decree, and the sale of its 
property would, by operation of law, ipso 
facto extinguish that company, as it will ex- 
tinguish the Atlantic, Mississippi and Ohio 
Company. 

Final Decree of Foreclosure and for Sale of 
the Property of Defendants. 

This cause came on to be further heard at 
this term upon the pleadings, and upon the 
evidence and papers, and master's reports 
heretofore filed therein, and was argud by 
counsel; and thereuiDon the court, upon con- 
sideration of the premises, orders, declares, 
and decrees: 

1. That all the reports heretofore made 
and filed in this cause by the master, as 
modified by his report, filed on the 30th day 
of November, 1878, be, and the same are 
hereby confirmed, except as overruled op 
modified by this decree, and that the allega- 
tions and averments in the complainants' 
bill of complaint, so far as they are material 
to the relief prayed for, are true. 

2. The court declares and decrees: That 



the deed of trust executed by the Atlantic. 
Mississippi and Ohio Railroad Company to 
Francis Skiddy, William Butler Duncan, and 
Samuel I/. M, Barlow, tnistees, complain- 
ants in this action, on the 9th day of Sep- 
tember, 1871, and of which a true copy is 
annexed to -the master's report, filed in 
this cause on the 30th November, 1878, to 
which reference is had, Is a valid convey- 
auce of the railroad franchises and proj)- 
erty of the said corporation therein men- 
tioned, for the security of the mortgag«>- 
bonds therein set forth; that the said bonds 
were duly issued, and the same and thc- 
proceeds thereof lawfully disposed of, and 
dealt with under and according to the stat- 
ute of the state of Virginia, in that behalf 
made and provided, approved June 17th. 
1870; and that the said deed of trust vest- 
ed in the complainants, as 'trustees for the 
purposes therein mentioned, and according 
to the tenor thereof, a good and valid title 
to all and singular the property and fran- 
chises therein described, subject onlj' to the 
liens thereon hereinafter set forth. 

3. The court declares and decrees: That 
the franchises and property conveyed by 
the said trust deed of September 9th, 1871,. 
to the complainants, trustees, by the Atlan- 
tic, Mississippi and Ohio Railroad Company, 
by way of mortgage, described as near as 
may be, are as follows; that is to say, all 
the right, title, and interest of the said At- 
lantic, Mississippi and Ohio Railroad Com- 
pany in and to the franchises of the said 
company, its entire line of railroad then con- 
structed, or thereafter to be constructed; in 
fact extending from Norfolk, in the state of 
Virginia, to Cumberland Gap, in the state 
of Kentucky, together with all branches of 
the said line of railroad then constnicted, 
or thereafter to be constnicted, with the 
rolls, incomes, rents, issues, and profits 
thereof, and all real estate, rights of way, 
easements, fixtures, rolling stock, machin- 
ery, tools, and equipments, and all other 
personal property thereto belonging; and all 
property, real, personal, and mixed, and all 
corporate powers and franchises belonging 
or appertaining to the said Atlantic, Miss- 
issippi and Ohio Railroad Company, then 
possessed by the said company, or thereafter 
to be acquired by tlie said company. And 
for all the purposes of this decree the in- 
ventory of the receivers may be referred to 
for a more full and detailed description of 
the mortgaged premises. The description 
also includes all additions to the mortgaged 
property and premises made or to be made 
by tlie receivei-s; and also all railroad sup- 
plies which the receivers may have on haiul 
at the time of sale, or may acquire there- 
after before delivery of possession, 

4. It is further declared and decreed: 
That the estate and interest of the complain- 
ants in the above-described premises, are, at 
the date of this decree, subject to the prior 
Hens, stated in the master's report, and here- 
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inafter more particularly described, and 
subject to ■which prior liens, to the extent 
that they may be outstanding at the time 
of sale, with interest then accrued on the 
sums of money secured thereby, the prem- 
ises must be sold as hereinafter directed. 

o. The court declares and decrees: That 
there 'was a default on the part of the said 
corpoiution in the payment of the instal- 
ments of interest upon the said bonds, issued 
under the trust deed to tlie complainants, 
due and payable according to the tenor 
thereof, on the 1st day of October, 1874, and 
on the 1st day of April, 1875, and that since 
the last named date no part of such interest 
has been paid. That the amount of such in- 
terest which has become and remains due 
and payable, is at the date of- this decriee, 
the sum of .?1.932,G87.7o, and that no part of 
the principal of said bonds has become pay- 
able. 

6. The court declares and decrees: That of 
the bonds issued under the trust deed to the 
complainants, the 474 bonds mentioned in 
the master's report in this cause, filed on the 
30th November, 1878, as delivered to the de- 
fendant, the Atlantic, Jlississippi and Ohio 
Railroad Company, by the plaintiffs' trus- 
tees, before the appointment of the receiv- 
ei-s in this action, and the 5026 bonds depos- 
ited by the receivers in the Safe Deposit 
Oompany of Baltimore, and the 4030 bonds 
obtained by the receivers from the Union 
Bank of London, and deposited with the Safe 
Deposit Company of Baltimore, all be can- 
celled by the receivers, and the fact of such 
cancellation be reported to this court. If 
for any reasons they shall not cancel the 
whole number of these bonds, let such rea- 
sons be reported. 

7. The court declares and decrees: That 
the amount of indebtedness secured by the 
trust deed of the Norfolk and Petersburg 
Railroad Company to George Blood, Jr., and 
John ar. Southgate, dated June loth, 1857, 
a,nd bearing interest at eight per cent,, pay- 
able semi-annually, January 1st and July 1st 
of each year, is .?309,500; that this indebt- 
edness became due and payable on the 1st 
-day of January, 1877; that under the au- 
thority of this court the receivers have, by 
an agreement with the holders, extended the 
time for the payment of .?2o8,500 thereof, for 
the period of ten yeai-s, from the 1st day of 
January, 1878, leaving a balance of such in- 
debtedness due and payable of $51,000. The 
above amount includes two bonds of §500 
each, numbered 260 and 296, delivered to the 
receivers, at the time of their appointment, 
by tlie Atlantic, Mississippi and Ohio Kail- 
road Company. That of the amount of the 
indebtedness secured by the last-mentioned 
mortgage, bearing interest at seven per cent, 
payable semi-annually, January 1st and Ju- 
ly 1st of each year, there was due on the 
1st of January, 1877, $181,500, of which 
amount tlie receivers have, by an agreement 
with the holdei'S, extended the time for pay- 



ment, under the authority heretofo^re con.'- 
ferred upon them by this court in that be- 
half, of $161,000 for the period of ten years, 
from the 1st day of January, 1878, leaving 
of the indebtedness secured by this dfe6d of 
trust, and bearing seven per cent, interest, 
due and unpaid, $20,500. The above amount 
includes 44 bonds of $500 each, delivered to 
the receivers, at the time of their appoint- 
ment, by the Atlantic, Mississippi and Ohio 
Railroad Company, which bonds constitute 
a part of the mortgaged property. 

8. The court declares and decrees: Tha^ 
the amount of the indebtedness secured by 
the trust deed of the Norfolk and Petersburg 
Railroad Company, to John S. Tucker, dat- 
ed September 11th, 1868, and bearing eight 
per cent, interest, payable semi-annually 
January 1st and July 1st, of each year, is 
$500,000, becoming due July 1st, 1893. In- 
cluded in this amount are two bonds for 
$1,000 each, which came into the hand^ of 
the receivei-s, and also 40 bonds of $1000 
each, which came into the possession of the 
receivers. 

9. The court declares and decrees: That 
the amount of the indebtedness secured by 
the trust deed of the Southside Railroad 
Company, to W. T. Joynes, dated November 
loth, 1854, is $1400. 

10. The court declares and decrees: That 
the amount of the indebtedness secured by 
the trust deed of the Southside Railroad 
Company, to George "W. Boiling (now deceas- 
ed) and Richard G. Pegram, dated October 
19th, 1868, is $1,870,000, of which $709,000 
bears interest at thQ rate of eight per cent, 
per annum, payable semi-annuallj'-, January 
1st and July 1st, in each year, and becomes 
due and payable as follows: 

$100,000 on January 1st 1884 

100.000 " " , 1885 

100,000 " " 1S86 

100,000 " •' 1S87 

100,000 " " 1888 

100,000 " " 1S89 

109,000 '• - 1890 

—The bonds representing said indebtedness 
being known as Southside first preferred 
eight per cent, bonds. 

Included in this sum of $709,000 are bonds 
to the amount of $56,000, to which the re- 
ceivers became entitled at the date of their 
appointment, subject to a lien by way of 
pledge; but the pledgees, in the exercise of 
their right so to do, sold $9,000 of the said 
bonds, applying the proceeds towards the 
payment of the debt for which they were 
pledged, leaving $47,000 still outstanding un- 
der pledge. This $47,000 is made of the fol- 
lowing bonds: numbers 145 to 149j 155 to 
158, 204, 427 to 430 inclusive, 151, 207, 212. 
216, 219, 222, 238, 239, 249, 251, 255, 270, 
431, 298, 144, 142, 143, 277, 289, 291, 299, 300, 
399, 433, 434, 444, 446, 447, 448, 450, 482, 485, 
498. And of said $1,870,000, $621,000 beai-s 
six per cent, interest, payable semi-annual- 
ly, Januaiy 1st and July 1st in each year, 
and becomes due and payable as follows: 
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$93,000 on January 1st 1S84 

93 000 " " 1885 

93.000 " ' " 188b 

93,000 '■ " 1881 

98.000 " •• 188S 

93.000 " " - ■ 1889 

03,000 " •• 1890 

—The bonds representing said indebtedness 
being linown as Southside second preferred 
six per cent, bonds. Inclnded in this, ?G21,- 
000 are bonds to the amount of .?1,000, which 
the receivers at date of their appointment re- 
ceived from the defendant, the Atlantic, Mis- 
sissippi and Ohio Railroad Company, and 
Ijouds to the amount of $16,700, which the 
receivers have since redeemed from pledge. 
This $17,700 is made up of the following 
bonds: mimbei-s 709, 710, 680, 681, 682, 683, 
684, 692, 664, 678, 595, 596, 723, 491, 602, 
603, 609, 610, 611, 612, 615, 597, 731, 767, 
768, 769, 770, 771, 799, 888, 889, 890, 934, 
964, 970, 973, 978, 1162, 1213, 1214. 1216 and 
1256 to 1266 inclusive; 729 for $500; 1239, 
1234, 123S, 1329, 1330_for $100 each. 

Also, included in this $621,000 are bonds 
to the amount of $22,000, to which the re- 
ceivers became entitled at the date of their 
appointment, and which are subject io the 
lien by way of pledge, hei-eiuafter referred 
to, the said bonds being in numbers and 
amount as follows: numbei*s 686, 687, 688, 
689, 690, 695, 696, 697, 698, 699, 701, 702, for 
$500 each; 478, 479, 480, 481, 482, 489, 490, 
582, 592, 703, 704, 705, 706; 1251, 1252, 1326, 
1327, 1328, for $100 each— in all, $7,000; 619, 
621, 622, 627, 630, 633, 634, 635, 637, 806, 
807, 816, 820, 851, 854, 855, 879, S8Q, 887, 
987, 988, and 1274^in all $8,000, and 587 and 
593 for $500 each. And of said $1,870,000, 
$540,000 bear's interest at six per cent., pa3'- 
able semi-annually, January 1st and July 
1st in each year, and becomes due and pay- 
able as follows: 

$100,000 on JaiiuaiT 1st 189G 

100.000 " " 1897 

100,000 '■ '• 1898 

100,000 " '• 1899 

140,000 " " 1900 

—The bonds representing said indebtedness 
being known as Southside third preferred 
six per cent, bonds. 

Included in this sum of $540,000 are bonds 
to the amount of $43,000, which the receiv- 
ers at the time of their appointment receiv- 
ed from the defendant, the Atlantic, Missis- 
sippi and Ohio Railroad Company, and bonds 
■ to the amount of $6400, which they have 
since redeemed from pledge, making $49,400 
and composed of the following bonds: num- 
bei-s 717 to 747 inclusive; 764,-794 to 801 in- 
clusive; that is to say, 40 bonds for $300 
each— $12,000; 310 bonds, numbers 992, 1007, 
1037 to 1049, 1056 to 1250, 1301 to 1400 in- 
clusive, for $100 each— $31,000; 64 bonds, 
numbers 1005, 1008 to 1020, 1251 to 1300 in- 
clusive, for $100 each— $6400. And also 
bonds to the amount of $37,800, to which the 
receivers became entitled at the date of their 



appointment, and which are subject to the 
lien by way of pledge hereinafter referred 
to, the said bonds being in numbers as fol- 
lows: 842 to 900, 759 to 702, 765 to 773, 802 
to 825, 827 to 841, 786 to 790, 775 to 784. 

11. The court declares and dea'ees: That 
the amount of the indebtedness secured by the 
trust deed of the Virginia' and Tennessee Rail- 
road Comiiany to Chiswell Dabney, Odin G. 
Clay, and Abmm S. Hewitt, dated December 
aith, 1852, bearing semi-annual interest at the 
rate of six per cent, payable Januaiy 1st and 
Jidy 1st of each year, is $5,000, now due and 
payable, together with the amount of funded 
interest secured by the deposit of coupons of 
bonds of this mortgage, in accordance with the 
indenture mentioned in the fouiteenth para- 
graph of this decree. 

12. The court declares and decrees: That 
the amount of the indebtedne^ secured bj' the 
ti-ust deed of the Virginia and Tennessee Rail- 
road Company to C. W. Purcell, C. L. Mosby, 
and C. R. Slaughter, dated January 5th, 1855. 
bearing interest at the rate of six per cent., 
payable semi-annually Januarj' 1st and July 
1st of each year, is $990,000, and the same 
falls due on the 30th of June, 1884, together 
with the amount of funded interest secured by 
the deposit of coupons of bonds of this mort- 
gage in accordance with the indenture men- 
tioned in the foui-teenth paragraph of this de- 
cree. Also, that the interest at the rate of six 
per cent, per annum, payable semi-annually on 
the first day of January and the first day of 
July of each j-ear, due and to become due 
upon the preferred stock issued by the Vir- 
ginia and Tennessee Railroad Company, uuder 
and by virtue of the resolution passed by the 
board of directors of said company the third 
day of August, 1854, and referred to in the 
mortgage executed by said company to R. H. 
ilaury, John O. L. Goggin, and Samuel Gar- 
land, trustees, dated the fifth day of Decem- 
ber, 1855, constitutes a lien upon the property 
and franchises of said Virginia and Tennessee 
Railroad Company, next after the lien of the 
mortgage executed by said company to C. W. 
Purcell, C. L. Mosby, and C. R. Slaughter, 
trustees, dated the fifth day of January, 1855. 
And the court declares and decrees, that the 
amount of the preferred stock so issued is five 
hundred and fifty shares of the par value of 
$300 per share. 

13. The court declares and decrees: That 
the amount of the indebtedness secured by the 
trust deed of the Virginia and Tennessee Rail- 
road Company to R. H. Maury, Richard Ma- 
kim, and John Early, dated ilarch 1st, 1860, 
is $1,000,000, bearing interest at eight per cent, 
payable semi-annually, January 1st and July 
1st of each year, and falling due March 1st, 
1900, together with the amount of funded in- 
terest secured by the deposit of coupons of 
bonds of this mortgage in accordance with the 
indenture mentioned in the fourteenth para- 
graph of this decree. Included in this sum are 
bonds to the amount of $37,000, to which the 
receivers became entitled at the date of their 
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appointment, subject to a lieu by way of 
pledge, but the pledgees, in the exercise of their 
right so to do, sold $6,000 of the said bouds, 
applying the proceeds towards the payment of 
the debt for which they were pledged, leaving 
?31,000 still out under pledge, and which are 
subject to the lien hereinafter referred to. This 
?31,000 is made up of the following bonds: 
Numbers S91, 147, 14S, 140, 150, 155, 156, 
157, 158, 179, ISO, 970 to 9S3, 841 to 850, 882 
to 886. 

14. The court declares and decrees: That 
the amount of the indebtedness secured by in- 
terest coupons and certificates of interest on 
preferred stock deposited under the indenture 
of the Virginia and Tennessee Railroad Com- 
pany to Decatur H. ililler, dated December 
1st, 3.809, referi-ed to in the master's report as 
constituting a lien upon that part of the mort- 
gaged premises heretofore known as the rail- 
road of the said Virginia and Tennessee Rail- 
road Company, of $267,600, heretofore bearing 
interest at the rate of eight per cent,, payable 
semi-annually, January 1st and .July 1st, and 
falling due July 1st, 1880, constitutes a lien 
upon the said Virginia and Tennessee Railroad 
to the extent of the said principal smn of 
$267,600, with interest thereon at the rate of 
six per cent. per"annum, payable semi-annually 
as aforesaid. Included in this sum of $267,- 
600 are bonds to the amount of $700, which 
the receivers at the time of their appointment 
received from the defendant, the Atlantic, 
Jlississippi-and Ohio Railroad Company, and 
bonds to the amount of $5,000 which they have 
since redeemed from pledge, making .$5,700, 
and composed of the following bonds: num- 
ber 56, for $500; numbers 211 and 220, for 
$100 each; 212 to 216, inclusive, for $1,000 
each. And also bonds to the amount of $35,- 
000, to wliieh the receivei-s became entitled at 
the date of their appointment, which are sub- 
ject to the lien by way of pledge hereinafter 
referred to, the said bonds being in numbers 
and amounts as follows: 217, $1,000; 204 to 
211 for $,1000 each; 191 to 203, $1,000 each; 
178 to 190, $1,000 each. 

15. The court declares and decrees: That 
the certificates issued by the Virginia and Ten- 
nessee Railroad Company, amounting in the 
aggregate to $84,190,73 in lieu of surrendered 
mortgage bonds and coupons, and for interest 
on the preferred stock referred to in the 
twelfth paragraph, constitute a lien upon the 
mortgaged premises of the same ranlc and na- 
ture as the bonds and coupons and the interest 
on the said preferred stock, for which they 
were given, with interest thereon at the rate of 
six per cent, per anniun, payable semi-annu- 
ally, the first day of January and the first day 
of July, until paid, 

16. Tlie court declares and decrees: That 
the amount due in respect of so-called interest 
funding notes, issued from time to time by th% 
defendant, the Atlantic, Slississippi and Ohio 
Railroad Company, and secured by a deposit in 
trust, of the coupons and mortgage bonds, rep- 
resenting such interest, and wlrlch coupons still 



constitute a lien upon the mortgaged premises, 
according to the tenor of the mortgages made 
to secure the same, is $134,584, bearing interest 
at the rate of six per cent, per annum, and due 
as to principal, as follows: 

$3,160 January 1st 1877 

131,324 » " 1879 

17. The court declares and decrees; That 
the bonds of the Norfolk and Petersburg Rail- 
road Company, to the amount of $40,000, here- 
inbefore declared to be subject to a lien there- 
on; the bonds of the Southside Railroad Com- 
pany, to the amount of $47,000, hereinbefore 
declared to be subject to a lien thereon; the 
bonds of the same company to the amount of 
$22,000, hereinbefore declared to be subject to 
a lien thereon; the bonds of the same company 
to the amount of $37,800, hereinbefore declared 
to be subject to a lien thereon; the bonds of 
the Virginia and Tennessee Railroad Company 
to the amount of $31,000, hereinbefore de- 
clared to be subject to a lien thereon, and the 
bonds of the same company to the amount of 
$35,000, hereinbefore declared to be subject to 
a lien thereon, amounting in the aggregate to 
$212,800, are subject to liens for the payment 
of $143,800, less such sums as the receivers 
may have paid, under tlie authority of the 
court, towards the extinguishment of such lien. 

IS. The court declares and decrees: That 
under and in pursuance of the authority here- 
tofore conferred uppn them by the order of this 
court, the receivers have executed and deliv- 
ered their certificates for the amount of the 
aforesaid indebtedness of $143,800, to the end 
of protecting and preserving for the benefit 
and advantage of the plaintiffs, the value of 
tlie above-mentioned bonds over and above the 
amount for which they stand pledged, as here- 
inbefore stated, and the certificates so made 
and delivered by the said receivers, will, until 
duly paid, constitute a lien upon the premises 
mortgaged to the complainants in and by the 
said ti-ust deed, induding the said bonds, su- 
perior to the lien of the indebtedness secured 
or intended to be seem-ed thereby. 

19. The court declares and decrees: That 
the bonds of the Norfolk and Petersburg Rail- 
road Company to the amount of $43,000; that 
the bonds of the Southside Railroad Company 
to the amount of $4,000; the bonds of the 
Virginia and Tennessee Raih'oad Company to 
the amount of $488,000, and so-called regis- 
tered certificates to the amount of $40,517.38, 
obtained by the receivers, under the order of 
this court, from Messrs. Duncan, Sherman & 
Co,, and in pursuance of the order of this 
court, deposited with the Safe Deposit Com- 
pany of Baltimore, no longer constitute a lien 
under the respective trust deeds under which 
such bouds were issued, which can be enforced 
in any other manner, or to any other extent, 
than is in that behalf provided by the third 
article of tlie trusts, uses, and purposes ex- 
pressed by the said ti'ust deed of September 
9th, 1871, to the complainants, as trustees; 
that is to say, for the further security of the 
bonds issued under that trust deed or mort- 
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gage, and to be held by way of protection to 
the title of the pnrc-hasei-s of the property and 
franchises sold under and in pursuance of this 
decree; to which end the said bonds, after 
there sliall have been put thereon, if there has 
not been so put already, such proper indorse- 
ment restraining their assignabilitj'- or negotia- 
bility, as is provided for by the said third arti- 
cle of said trust deed, shall be delivered over 
to the purchasers of said pixiperty and fran- 
chises, at the time of the delivery to them of 
the deed, to be held by them and their assigns 
as a protection to their title in accordance with 
the third clause aforesaid. 

20. The court declares and decrees: That 
the several tnist deeds annexed to and form- 
ing part of the master's report, filed in this 
cause on the 30th day of November last past, 
are true copies of the originals thereof re- 
spectively, and that they are severally valid 
instruments of conveyance according to the 
tenor thereof. 

21. The court declares and decrees: That 
the mortgage of the Southside Railroad Com- 
pany to the board of public works of Virginia, 
to secure an indebtedness to the amount of 
JS800,000, dated Febmary 14th, ISiiS, deliver- 
ed over to the president and directors of the 
Atlantic, Mississippi and Ohio Railroad Com- 
pany, under the authority of a certain act of 
the general assembly of Virginia, approved 
•lune 17th, 1870, and in pursuance of a so- 
called covenant of the same date, made in 
pursuance of the said act, between the At- 
lantic, ilississippi and Ohio Railroad Com- 
pany and the said board of public works, was 
by such transfer and by operation of law ex- 
tinguished, and no longer constitutes a lien 
under the said mortgage of the 14th Febru- 
ary, 1853. 

22. The court declares and decrees: That 
the mortgage of the Virginia and Tennessee 
Railroad Company to the board of public 
works of the state of Virginia, dated March 
20th, 18.53, made to secure an indebtedness of 
the said railroad company to the state of Vir- 
ginia to the amount of !?1,000,000, which said 
mortgage was transfeiTed to the Atlantic, 
Mississippi and Ohio Railroad Company, un- 
der and by virtue of the aforesaid covenant 
of June 17th, 1870, was extinguished by such 
transfer, and that the said mortgage and the 
said indebtedness no longer constitute a lien 
or incumbrance upon the premises in the said 
mortgage specified. 

23. The court declared and decrees: That 
under and by virtue of the aforesaid act of 
the legislature of the state of Virginia, ap- 
proved June 17th, 1870, and the aforesaid 
covenant of the said Atlantic, Mississippi and 
Ohio Railroad Company, made with the board 
of public works of the said state, and bearing 
date the day and year last aforesaid, there is 
now due to the state of Virginia the sum of 
.$3,992,408.87, which indebtedness constitutes 
a lien upon the premises next after and sub- 
ordinate to the lien of the said trust deed to 
the complainants. 



24. The court declares and decrees: That 
the mortgaged premises cannot be sold in par- 
cels without loss and prejudice to all parties 
interested therein, and that the nature and 
situation of the property is such that the in- 
terest of all parties requires that it should be 
sold as an entirety. 

25. The court orders and decrees: That 
the receivers in this action sell so many of the 
aforesaid bonds of the Norfolk and Peters- 
burg, Southside, and Virginia and Tennessee 
Railroad Companies, respectively redeemed by 
them from pledge, as it may be necessaiy for 
them to sell, in order to raise the amount 
paid or to be paid by them to redeem such 
bonds from pledge, with interest on such 
sum; such sale to be made of such bonds, 
and at such times, and in such manner, ei- 
ther at private or public sale, as to the re- 
ceivers may appear to be most judicious and 
beneticial. All of the bonds of the said last- 
mentioned companies respectively, not requir- 
ed for such sale and reimbursement, together 
with such bonds as were surrendered by the 
defendant company to the receivers at the 
time of their appointment, as hei-einbefore 
found and stated, the receivers are directed 
to cancel, and to report such cancellation to 
the court. 

26. The court orders and decrees: That 
the defendant board of public works, or the 
defendant the state of Virginia, pay into the 
registry of this court, on or before the second 
Tuesday of January next, the amount of the 
debt ascertained and hereinbefore declared to 
be due from the defendant company to the 
complainants' trustees, and such further sum 
as may become due in the meantime for in- 
terest upon the bonds secured by the deed 
of trust to the complainants, and that, in de- 
fault thereof, the said board of public works 
and the state of A'^irginia shall be forever 
barred and foreclosed of and from all claim, 
lien, and equity of redemption, of, in or to, 
the propertj' and franchises embraced in or 
covered hy the said trust deed of September 
9th, 1871, from the Atlantic, Mississippi and 
Ohio Eailroad Company, to the complainants 
as trustees hereinafter decreed to be sold. 

27. The court further orders and decrees: 
That the defendant, the Atlantic, Mississippi 
and Ohio Railroad Company, pay into the reg- 
istry of this court on or before the second 
Tuesday of Januai-y next, the amount ascer- 
tained and herein declared to be due by the 
said company to the complainants, under the 
said deed of tiiist, together with the costs in 
this cause. 

28. The court further orders and decrees: 
That in the event of such payment and re- 
demption as above provided for on the part 
of the defendant, the Atlantic, Mississippi 
and Ohio Railroad Company, or on the part 
of the state of Virginia, or the board of pub- 
lie works, this cause stands continued, with 
leave to the complainants to apply for appro- 
priate relief in the event of any subsequent 
default in the payment of interest, and that 
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iu tlie meantime all proceedings therein be 
stayed. 

29. The court further orders and decrees: 
That all and singular the property and fran- 
<;hises of every kind^ descrihed in the third 
paragraph of this decree he sold by a mas- 
ter hereafter to be specially appointed for 
that purpose (unless payment be made by 
the said board of public worlis, the state of 
Virginia, or the defendant company, as here- 
inbefore provided), subject to the amount of 
the prior liens and ineumbKances found and 
stated in the fourth paragraph of this decree, 
as the same may exist at the time of sale, and 
subject also to all executory contracts made 
by the receivei-s under the authoritj^ of the 
court, of which the receivers are directed to 
give to the master, on his request, a full and 
Accurate statement, which contracts, if any, 
must be publicly announced by the master at 
the time of sale, and subject, also, to any lia- 
bility that may be thereafter established 
against the receivers growing out of any law- 
ful acts done by them in their capacity of re- 
ceivers, and such liabilities, if anj-, will re- 
main a lien upon the premises until dischar- 
ged. Such sale (unless stayed by such pay- 
ment as provided for in the 26th and 27th 
paragi-aphs of this decree) shall be made at 
some convenient place in the city of Rich- 
mond, to be designated by the master. The 
master shall give notice of the time and 
place of sale by an advertisement thereof, to 
be inserted once in each week, for not less 
than ninety days before the sale, in a neAvs- 
paper published in each of the cities of Nor- 
folk, Petei-sburg, Lynchburg, Richmond, and 
Goodson, in the state of Virginia, and in the 
city of Baltimore, in the state of ilaryland; 
iu the citj' of Philadelphia, in the state of 
Pennsylvania; in the city of New York, in 
the state of New York; in the city of Boston, 
in the state of Massachusetts; in the city 
of Loudon, England; and once in each month 
for the same period in one published in each 
of the cities of Amsterdam and Groningen, in 
the kingdom of the Netherlands. 

The master shall also serve written notice, 
to the like effect, upon the attorney-general 
of the state of Virginia, and the board of 
public works of the said state, at least ninety 
days before the sale. The master shall sell 
the premises herein directed to be sold to the 
highest and best bidder, and he shall require 
such bidder, before making an adjudication to 
him, to pay in cash the sum of $100,000, "and 
if the sale is eonfii-med by the court, the bal- 
ance of the purchase-money must be paid 
within thiity days; but the purchasa* shall 
have the right to anticipate the day of pay- 
ment. After the payment by the purchaser 
of such sum in cash as may be sufficient to 
pay the costs, charges, and expenses of the 
complainants' trust and of this cause, and tlie 
indebtedness of the receivers, and for the 
payment of the pro rata dividend out of the 
net proceeds of sale for disti-ibution that may 
be due to other beneficiaries under the said 



trust deed, the master may receive from the 
purchaser in part payment of the purchase- 
money such interest coupons as may have be- 
come due any payable of the bonds secured 
by the said deed of ti-ust to the complainants, 
at such rate per centum of the par value 
thereof as the purchaser would otherwise be 
entitled to be paid in cash in respect thereof 
out of the net proceeds of the sale on dis- 
tribution thereof among the holders of such 
coupons, and the percentage so applied in 
satisfaction of the purchase-money shall be 
treated as a payment of such coupons to the 
extent of such application. If any question 
shall arise as to the proportion of the pur- 
chase-money that must be paid in cash and 
the proportion thereof that may be paid in 
such coupons, application may.be made to the 
court. In case of the failure of any bidder 
to comply with the terms of sale that ai-e to 
be complied Avith on the day of sale, and be- 
fore a final adjudication to the bidder, the 
master may reject the bid, and proceed at 
once, then and there, to make a resale, or he 
may then and there publicly announce that on 
some other day, to be then designated, and 
between certain hours of the day to be des- 
ignated, he will, at the same place, make a 
sale of premises under the decree without 
further advertisement, and he may make the 
same accordingly. And the master shall have 
power to adjourn the sale from time to time 
in like manner for good cause, until a sale 
shall have been made in accordance with the 
provisions of tliis decree. In case of any 
such adjournment or adjournments, public 
notice thereof shall be given by publishing a 
note to the adveitisement of sale to that ef- 
fect, omitting, however, newspapers publish- 
ed in Europe. 

30. The court further ordei-s and decrees: 
That the master report the sale and proceed- 
ings under this decree to this court with all 
convenient speed, and give notice thereof to 
the complainants' solicitors, and the com- 
plainants' solicitors may present the said re- 
port to this court on thirty days* notice to 
the purchaser and the defendants' solicitors". 
If on presentation and consideration of the 
said report of sale, which shall be at a stat- 
ed or special term, sitting in open court, the 
court shall confirm the sale, the "complain- 
ants' solicitor must forthwith prepare and 
submit to the^ court a draft deed of convey- 
ance from the master to the purchaser; and 
upon the settlement of the form thereof, and 
upon due compliance with the terms of sale 
by the purchaser, the master must execute 
and deliver such deed of conveyance to the 
purchaser, and the purchaser, or his succes- 
sor or successors in interest, will then and 
thereupon be let into possession of the prem- 
ises. The purchaser will also and at the 
same time, be entitled to receive all books, 
maps, plans, papers, records, and documents 
of the defendant companj', of the said sev- 
eral divisional companies, and relating to all 
extensions or branch roads of the said com- 
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panies, and of the receivers, relating and ap- 
pertaining to the franchises and property in 
question, and -will likewise he entitled to 
receive, hy way of further protection to the 
title, a transfer of all shares of the capital 
stock of the Norfolk and Petersburg Rail- 
road Company, the Southside Railroad Com- 
pany, the Virginia and Tennessee Railroad 
Company, and the Virginia and Kentucky 
Railroad Company, respectively, which were 
owmed or held hy the Atlantic, Mississippi 
and Ohio Railroad Company at the time of 
the filing of the original bill of complaint | 
herein, and the Atlantic, Mississippi and 
Ohio Railroad Company is hereby directed to 
transfer over such shares of stock according- 
ly, and said purchaser will likewise be enti- 
tled to receive, by way of further protection 
to the title, the bonds mentioned in the nine- 
teenth paragraph of this decree; and it is 
further adjudged and decreed, that by the 
sale and conveyance to be made as aforesaid 
of the property and franchises hereinbefore 
decreed to be sold by said master, the de- 
fendants in this action, and each and eveiy 
of them, including the state of Virginia and 
the board of public works of said state, and 
ail persons claiming \mder them, or any of 
them, subsequently to the commencement 
of this action, shall be absolutely and for- 
ever barred and foreclosed of and from all 
estate, right, lien, claim, and equity of re- 
demption of, in, or to, or in respect of. said 
said property and franchises so sold and con- 
veyed, and each and every part thereof. 

31. The court further orders and decrees: 
That the receivers remain in possession of 
the mortgaged premises, and continue to op- 
erate the line of railroad after the sale, and 
until the conveyance thereof. They wuU 
keep a correct account of the earnings and 
income of the premises accruing after the 
date of sale, and if the sale should be con- 
firmed, the purchaser, on delivery of posses- 
sion by the receivers, will be entitled to re- 
ceive the net income and earnings accruing 
subsequent to the date of sale, and the pro- 
ceeds of such income and earnings. 

32. The court fux-ther orders and decrees: 
That the master deposit all moneys coming 
into his hands under this decree, immediate- 
ly upon the receipt thereof, in the Planters' 
National Bank ofRichmond, Virginia, to the 
credit of this cause, to be paid out only in 
pursuance of the order of this court, and on 
the motion of, or on notice to, the complain- 
ants' solicitors. If the sale shall not be con- 
firmed by .the court, the amount of purchase- 
money paid by the purchaser to be refunded 
without deduction, unless the non-confirma- 
tion thereof shall be due to the fault of the 
purchaser, in which event such terms will be 
imposed as the court may think just and 
proper, 

33. The court further orders and decrees: 
That the proceeds of sale shall be distributed 
as follows, that is to say: (1) To the pay- 
ment of the costs and expenses of this cause. 



and of the execution of the trust on the part 
of the complainants, and all such fees to- 
counsel as may hereafter be allowed and 
du-ected to be paid, and of all of the indebt- 
edness of the receivers. (2) To the payment 
of the interest coupons, under the mortgage- 
to the complainants, that have become duc^ 
and payable before the day of sale, and that 
in computing the sum due in respect of such 
coupons, interest may be computed thereon,, 
and in case the proceeds of sale shall be in- 
sufficient to pay such coupons in full, the- 
same must be paid pro rata and without 
preference. Such interest coupons must be 
presented to the master for payment, who 
will be authorized to pay the same, in whole 
or in part, as the case may be, when the- 
amount of the proceeds of sale, applicable 
to such payment, shall have been ascertain- 
ed. Any surplus that may remain, after the- 
payment of such interest coupons as afore- 
said, will remain subject to the further or- 
der of the coiut, and all questions touching 
such surplus, and the distribution thereof, 
are reserved. 

34. The court further orders and decrees, 
that all equities among the parties to thi& 
suit, all questions of cost, expenses and al- 
lowances, and fees of counsel, and all othei- 
questions not disposed of, or specially re- 
served in the foregoing decree, but properly 
arising under the same, -or as proper sub- 
jects for further directions, are reserved. 



Case No. 13,923. 

SKIDMORE T. The POLLY. 

[Anth. N. P. 200.] 

District Court, D. New York. Sept. 20, 1808. 

ADMIKALT1-— Jurisdiction Snowx by Libel. 

The admiralty court will entertain a libel 
wliere there is an apparent jurisdiction on the- 
face of it. and no opposition. 

This was a libel on a bottomry bond, ex- 
ecuted to the libellant by one of the part own- 
ers of the sloop Polly. The libel set forth,, 
that on the 1st day of April, 1808, at the city, 
and in the district of New York, A. B., own- 
er of one-half of said sloop, &e., in considera- 
I tion of a certain sum of money, paid to him 
' by the libellant, executed to the libellant a 
certain bottomry bond, by which it was 
agreed, that the libellant should bear the 
hazard and adventure of the said sum on the 
one-half of said sloop, &e., during the space 
of two calendar months; and also set forth,, 
that the said sloop was engaged in tlie North 
or Hudson river trade. 

"W. O, Mulligan, for libellant, having read 
the libel, and no claimant appearing, THK 
COURT suggested a doubt whether this was 
a case of admiralty jurisdiction, Hudson river 
being infra corpus comitatus, and the ease 
was, therefore, laid over. Vide 2 Wils. 2S4; 
[Montgomery v. Heniy] 1 Dall. [1 TJ. S.] 50. 
At another day, however, THE COURT de- 
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cided, -witliout argument, that as there was 
an apparent jurisdiction on the face of the 
libel, and as no one appeared in opposition, 
they would take cognizance of the case, and 
thereupon decreed a sale. 



SKILLINGER, The E. W. See Case No. 12,- 
181. 

SKILTON, Es parte. See Case No. 1,459.' 

SKILTON (OLAUK v.). See Case No. 2,834. 

SKINNER (GAMMELL v.). See Case No. 
5,210. 

SKINNER V. The LULU. See Case No. 8,- 
604. 



Case Wo. 12,924. 

SKINNER T. McCaffrey. 

[2 Crancli, 0. C. 193.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1819. 

Jury— Fees— Jdutsdictiosal Amount. 

If the verdict be below the jurisdiction of the 
court, the jury is not entitled to the fee of 
twelve shillings. 

[Cited in Hellrigle v. Dulaney, Case No, 
G,343.] 

In an action of assumpsit, the jury 
brought in a verdict for thirteen dollars. 
This court has not jurisdiction in eases un- 
der twenty dollars, and therefore could not 
render a judgment It became a question 
whether a jury was entitled to the fee of 
twelve shillings. 

THE COURT refused to order either par- 
ty to pay the fee. 



SKINNER (POTTS v.). See Case No. 11.- 
348. 

SKINNER (UNITED STATES v.). See Case 
No. 16,309. 

SKIPWITH (SHORT v.). See Case No. 12,- 
809. 

S. K. KIRBY, The (UNITED STATES v.). 
See Case No. 16.310. 



Case "No. 12,925, 

SKOLFIELD v. POTTER et al. 

[2 Ware (Dav. 392) 394; 7 N. Y. Leg. Obs. 238; 

12 Law Rep. 115; 7 West. Law J. 346; 

2 Am. Law J. (N. S.) 385.] 2 

District Court, D. Maine. June 9, 1849. 

Seaubx — ^Wages— Contract BETWEEX OwsEit axd 
Master— Freight— Cargo. 

1. When a vessel is let to the master, to be 
employed by him, and he to pay to the owners 
a certain portion of her earnings, the owners 
will be liable to the seamen for their wages, 
though by agreement the master is to have the 
entire control of the vessel, to victual and man 



1 [Reported by Hon. William Oranch, Chie' 
Judge.] 

- [Reported by Edward H. Daveis, Esq. 7 
West. Law J. 346, contains only a partial re- 
port] 



her, and furnish supplies at his own expense; 
unless, at the time of shipping, this contract is 
made known to them, and they are informed 
that they are to look to the master as the only 
owner. 
[Cited in Webb v. Peirce, Case No. 17,320; 
The Gallo»va/ C. Morris. Id. 5,204;" The 
Horace E. Bell, Id. 6,702: The H. B. Fos- 
ter, Id. 6,291; The Bowditeh. Id. 1,717; 
The Montauk, Id. 9,717; The L. L. Lamb, 
31 Fed. 33; Russell v. Rackett 46 Fed, 
201.] 

[Cited in brief in Sims v. Howard, 40 Me. 
277.] 

2. The money, that is paid over by the master, 
is paid as freight, and the owners as receivers, 
and having an interest in the freight, are liable 
to the seamen for their wages. 

[Cited in McCarty v. The City of New Bed- 
ford. 4 Fed. 829.] 

3. The freight is hypothecated for the wages, 
and every part of the freight is liable for the 
whole wages. The owners, who have received 
freight under such a contract With the master, 
are liable for wages to the full amount of the 
freight in their hands, and not merely pro rata 
in proportion to what they have received. 

[Cited in Poland v. The Spartan, Case No, 
11,246.] 

4. The merchandise is bound to the ship for- 
the freight, and the freight to the seamen 
for their wages. 

5. When the owners of the ship are also the 
owners of the cargo, the cargo owes freight to 
the ship, and this freight is pledged for the 
wages. 

[Cited in Story v. Russell, 157 Mass. 157, 31 
N.'E. 754.] 

6. The decision* in the ease Poland v. The 
Spartan [Case No. 11,246] reviewed and af- 
firmed. 

This was a libel in personam against the 
owners of the schooner Arrowslc, for sea- 
men's wages. The libellant shipped at the 
port of Bath, as mate, on the 22d of Sep- 
tember, 1848, on a general trading voyage, 
and continued on board, and did duty as 
mate of the vessel, in several voyages, two 
of which were to foreign ports, until the re- 
turn of the vessel to Bath, on the second of 
May following. On his discharge, the mas- 
ter delivered to him a barrel of flour, part 
of the cargo belonging to the owners, and 
gave him an order on the owners for the 
balance of his wages due, amounting to 
$128, including the flour. The owners paid 
him §25 on the presentment of the order, 
and promised to pay him the residue in a 
few daysL But after calling on tliem sev- 
eral times, and being put off from lime to 
time, he sued out a libel. The owners, in 
their answer, not denying that the services 
have been rendered, set forth a defensive 
allegation, denying their liability for the 
wages. The defense relied upon is, that 
the vessel was let to the master on a ver- 
bal agreement; under which he was to have 
the use and control of the vessel, to employ 
her as he should choose, to victual and man 
her at his own charge, -and to pay the own- 
ers for the use and charter of the vessel 
[one-half of her gross earnings, deducting] 2 

2 [From 7 N. Y. Leg. Obs. 238.] 
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one-iiiilf of port eliarges. It was contended 
that having, by this contract, parted witii 
the possession and control of the vessel, the 
master became ovt^ner for the voyage, or the 
term during which he employed her under 
this contract, and, as such, was exchisively 
liable for supplies and seamen's wages, and 
that they, as the general owners., were ex- 
empted from all liabilities for these char- 
ges. 

J. M. Adams, for libellant. 

P. Barnes, for respondents. 

WARE, District Judge. It is admitted in 
this case, that the services have been per- 
formed, and that the wages are due. Some 
(juestion was made on the evidence as to 
the balance that remains unpaid. Two char- 
ges of ten dollars each, made by the mas- 
ter for money advanced before the termina- 
tion of the service, are objected to by the 
libellant. To prove these, the master pro- 
tluced his memorandum book, in which 
these sums were charged; and this, with 
his suppletory oath, would be sufficient as 
prima facie evidence even if the suit were 
against the master himself. They stand 
charged in the same book, which contains 
all the other charges, Avhich are not ob- 
jected to. and which agree witii the account 
kept by the libellant himself. They are 
the two last charges in the account; and, 
at the time of his discharge, the parties 
came to a settlement, and a draft or order 
was given, and accepted by the mate, for 
the balance foimd due. In this settlement 
these sums were allowed, and it appears 
without objection at the time. I see no 
objection to their allowance now. 

The important question in the case is, 
however, whether tlie respondents are lia- 
ble for the wages. The schooner was let 
by a parol contract, by which the master, 
as hirer, was to have the possession and 
control of the vessel, was to navigate, to 
victual, and to man her at his own charge, 
and employ her in such business as he should 
choose, and to render to the owners, for the 
use of the vessel, one-half of her earnings. 
It was objected at the argument, that it 
was not competent to a party to prove such 
a lease of a vessel by parol evidence, at 
least to affect the rights of third persons. 
It is true that by tlie general maritime law, 
it is held that the title to vessels must be 
shown by writing— [The Sisters, 5 C. Rob. 
Adm. 159] 3 Kent. ("omm. 130— and the con- 
tract of letting and hiring also should reg- 
ularly be. and usually is, proved by a char- 
ter-party in writing. But it has been held 
by a variety of decisions in this country, 
that such a parol lease is valid, not only 
l>etween the parties, but to conclude the 
rights of third persons, who are strangers 
to it. It seems also to be settled by the 
general current of the decisions, that under 
a letting of the vessel herself, vrhether by a 
written charter or parol contract, Avhenthe 



possession of the vessel is transferred to 
the hirer, and he appoints the master and 
crew, and sails her at his own expense, and 
has the entire control, that he is to be con- 
sidered, with respect to third persons con- 
tracting with the master, as the owner, and 
that he succeeds to all the rights and lia- 
bilities of the owners. The general owners, 
or proprietors, have then no lien on the 
merchandise, for freight, nor are they per- 
sonally liable for supplies furnisheil to the 
vessel on the contract of the master, but the 
hirer is substittited in their place, both as 
to their rights and liabilities. 3 Kent, 
Comm. 136; Conk. Jur, Law & Prac. Adm. 
135. Nor does it make any difference, ac- 
cording to the decisions, though the charter- 
er goes himself as master. Reeve v. Davis, 
1 Adol. & E. 315. The cases in this country 
go further, and decide, when a vessel is tjtken 
by the master on the terms that this was, 
and he is to have the control, and direct 
the employment of her, and the earnings 
are to be divided between him and the own- 
ers, that this is to be considered as a lease 
or charter of the vessel. The master is 
held, under such an agreement, to be the 
special owner, and the general owners are 
not liable on his contracts for supplies fur- 
nished the vessels wliile thus employed. 
Taggard v. Loring, 16 ilass. 336; Emery v. 
Hersey, 4 Greenl. 407; Thompson v. Hamil- 
ton, 12 Pick. 425; Cutler v, Thurlo, 20 ile. 
213; Thompson v. Snow, 4 Greenl. 264; Cut- 
ler v. Winsor, 6 Pick. 335. 

But it is evident, when the owners put 
their vessel into the possession of the mas- 
ter on such terms, that the contract is of a 
mixed and somewhat ambiguous character. 
In one aspect, it may be considered as a 
charter of the vessel, and this as a mode 
adopted to determine the amount of the 
charter, or hire, to be paid. Viewed in an- 
other light, it partiikes of the nature of a 
l^artnership, iu which one partner furnislies 
the capital, and the other contributes his 
time and labor in the transaction of the 
business; and the profits to be divided. In 
a third view, it may be considered as a con- 
tract of hiring of the master, he to receive 
a share of the earnings of the vessel, in- 
stead of a certain and stiptilated sum for 
his wages. In the various cases in which 
the subject has been brought before the 
courts for adjudication, it has been pre- 
sented in these various lights; and without 
any great violation of legal analogies, or 
legal principles, the contract may be con- 
sidered as belonging to one class or the 
other. In a case before Lord Ellenborough 
(Dry V. Boswell. 1 Camp. 329) the evidence, 
first offered, being that the owners and mas- 
ters were to share equally in the profits, 
he declared that it was a partnership ad- 
venture, and that the master and oAvners 
were liable as copartners; a joint partici- 
pation of profit and loss constituting a part- 
nership; and when, on further evidence, it 
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appeared that the master was to have a 
share of the gross earnings, and not to be 
liable for losses, be pronounced it to be a 
Contract of hiring of the master by the 
OA^'uers, and that this was only a mode of 
determining the amomit of his wages. Gen- 
erally, however, the courts have considered 
the contract as a charter of the vessel, and 
the master as owner for tlie voyage; and, as 
a corollary from this decision, it is held 
that the general owners are not liable for 
the master's contracts for supplies and re- 
pairs in the course of the voyage. 

But though this is the general language of 
the authorities, there are exceptions. The, 
case of Ricb v. Coe, Cowp. 63G, is a sti'ong 
decision the other way. Lord Mansfield, in 
delivering *lie unanimous opinion of the court 
in that case, observed that whoever furnished 
supplies to a vessel, on a contract made by 
the master, has a three-fold securitj': 1. The 
person of the master. 2. The specific ship. 
3. The personal liability of the owners; and, 
he added, that it makes no difference in the 
liability of the owners, that there is a private 
agreement between them and the master, by 
which he is to furnish the supplies and keep 
the ship in repair, unless the creditor has no- 
tice of the eontmet, and gives credit to the 
master individually. 3 The doctrine of Lord 
Slansfield seems to have been entirely satis- 
factory to Mr. Justice Stoiy; for in his treatise 
on Agency (section 298), he states the law 
nearly in the words of this gi-eat master of 
maritime law, though the more recent deci- 
sions, which seem materially to qualify, if 
they do not directly overrule the doctrine, must 
have been quite familiar to his mind. Indeed, 
with respect to some of them, he has on other 
occasions not hesitated to express his doubts 
in very pointed terms. Arthur v. The Cassius 
[Case No. 564]; The Nathaniel Hooper [Id. 
10,032], And Chancellor Kent, thougli he 
seems to have yielded to the authority of the 
later decisiwus, expresses his own opinion in 
terms very nearly, if not entirely, agi-eeing 
with the doctrine of Lord Mansfield. "To 
whom was the credit given, seems to be the 
tme gi'ound on which the question ought to 
stand." 3 Comm. 135. Now, If this conti-act 
between the hirer and the owners is not 
known, the supplies are always furnished on 
the personal credit of the o^vners, as well as 
on that of the master. In the opinion, there- 
fore, of Chancellor Kent, as well as of Judge 
Story and Lord Mansfield, althougli the own- 
ei's have let the sliip by a charter-party, under 
which the master, if he is their hirer, is bound 
to bear all the expenses of supplies, they 
ought to be held bound to third persons on 
the master's contracts, which fall within the 
scope of his ordinary authority as master, 
unless tills private agreement is made known; 
for if it is not, supplies are always furnished 

s In the case of Reeve v. Davis, 1 Adol. & B. 
312, which seems directly to overrule this de- 
cision, the case itself was not referred to, ei- 
ther by the counsel or the court. 



on the credit of the owners. The owners, by 
putting the master in possession- of the ves- 
sel, hold him out to all who are ignorant of 
the special contract, or at least enable him to 
hold himself out, as authorized to bind them 
personally, by all contracts relating to tlie 
usual employment of the vessel. And, if any 
one must suffer from his acts, it is more rea- 
sonable that the loss should fall on them than 
on straugers, who have given him (yedit on 
the ground of his official cliaraeter. 

It is admitted, however, that the current of 
judicial" decisions is in favor of exempting the- 
i ownei*s from their liability for ordinai-y sup- 
! plies, while the vessel is employed under ^ch 
i a contract. But no decision has yet gone so 
! far as to relieve them from their liability 
for seamen's wages. Curt. Merch. Seam. p.. 
336. The seamen have always this triple se- 
curity, besides a direct hypothecary interest 
in the freight; and in all ages of the maritime 
law, their claim for wages has been highly 
favored, both on the ground of general com- 
mercial policy, and from the consideration of 
their own habits of carelessness and charac- 
teristic improvidence. They habitually enter 
into their engagements in reliance on these 
securities, and they ought not, on principles 
of public policy and natural justice, to be de- 
prived of them by any refined and subtle dis- 
tinctions of law, which are so alien from all 
their habits of thought and action. 

This form of conti-act, of letting vessels to 
the master, to be employed on shares, has be- 
come veiy common in this part of the country, 
especially with respect to small vessels em- ^ 
ployed in the coasting trade. The master to 
whom the vessel is intrusted by the owners, 
is usually an enterprising and industrious 
young man, but ordinarily of limited pecun- 
iary responsibility; for as soon as he acquires 
sufficient capital or credit, he becomes a part 
owner himself. These contracts are almost in- 
vaiiably by parol, and the tei-ms are settled 
by a well-understood usage. The master, un- 
der the usage, is to bear the whole expense of 
victualing and managing her. The port char- 
ges in the various ports visited, are first to be- 
paid from the gross earnings of tlie vessel, and 
the balance of the freight is to be divided in 
equal shares between the master and owners. 
The seamen often, and perhaps usually, have 
no knowledge of this private contract be- 
tween the master and owners, and they en- 
gage their services in reliance upon the ordi- 
nary security, which the general marine law 
gives them. If this mode of letting the ship 
to the master, to be employed on sliares, re- 
lieves the owners from their liability foi- 
wages, the conti-act will operate on the sea- 
men, probably in a great majority of in- 
stances, as a perfect surprise. After the ter- 
mination of his service, he finds one part, and 
an important part, of his security, the per- 
sonal liabilitj^ of the owner, is gone, under a 
private conti-act unknown to him; and that of 
the master may be, and often will be, worth- 
less. There remain, it Is tme, the freight and 
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the vessel, but the freight is received fi-om 
time to time, and there may be, and usually 
is, little remaining due at the end of his 
service. The ship is, indeed, an ample se- 
curity. But since the act of March 3, 1847, 
c. 55 [9 Stat. 181], respecting costs in ad- 
miralty proceedings in rem, by which all costs 
are denied to the libellant, except for the pay- 
ment of witnesses, unless he rtcovers more 
than onQ, hundred dollars, the remedy against 
the vessel, for all useful pui"poses, is taken 
away, when the suit is for less than the sum 
named. And in these coasting and trading 
voyages, the balance of wages will rarely 
amount to so much as one hundred dollars. 
The consequence will be, that practically the 
seamen will have for their security nothing 
beyond the personal liability of the master. 
No judicial decision has yet extended this 
modern doctrine so as to deprive the seamen 
of their ancient right of recourse against the 
owners. The whole doctrine, in the cases to 
which it has been applied, is not free from 
difficulties on the principles of our law, ex- 
cept with the limitation mentioned by Lord 
Mansfield, that the creditor is notified of the 
non-liability of the owners at the time the 
credit is given. Because when he contracts 
with the master, he always has a right to be- 
lieve that he is contracting with the owners, 
if he is not advised to the contrary. If he Is 
informed, and then gives credit, he knows to 
what security he trusts. To extend the prin- 
ciple so as to bar the right of the seamen, 
would be repugnant to the general spirit of 
the maritime law, which has studiously pro- 
vided in their favor the greatest security for 
their wages. I am unwilling to be the first 
judge to give it that extension. Indeed, the 
original doctrine of Lord Mansfield appears to 
me to be the most just and most in harmony 
with the general principles of oui; law. The 
master, by the known rules of law, represents 
the owners as their agent, and is authorized 
to bind them by all contracts relating to the 
usual employment of the ship. The seamen 
enter into their engagements with the full 
confidence that the owners are bound for 
th^r wages. If it must be admitted that the 
decision of Lord Mansfield is overmled by the 
later decisions, these go no further than to 
exempt the owners from their liability for sup- 
plies, furnished by men who are in the habit 
of looking well to their securities. Rather 
than extend these decisions by analogy to the 
claims of the crew, unless I can clearly see 
that on principle the owners are exonerated, I 
am ready to say, "Malo cum Platone errare," 
—I will not add, "quam cum cseteris vera 
sentire," but,— sooner than follow the anal- 
ogies of decisions, the soundness of which is 
so questionaole, and carry them out, to the ex- 
clusion of the seamen from their recourse 
against the owners, unless, at tlie time of their 
engagement, they are plainly told that they 
are to look to the master as the only owner. 
The concealment of a fact of such importance, 
is a fraud on the men. 



But I do not put the decision of the ease 
on this ground alone. There is another, on 
which I think the owners are bound for the 
wages. By the ancient maritime law, the title 
of seamen to wages is made to depend on the 
issue of the adventure for which they are en- 
gaged. Unlike other contracts of hiring, their 
right to compensation does not depend alone 
on the fidelity and skill with which they per- 
form the services for which they engage; but 
with whatever perseverance and courage they 
exert themselves, their right to compensation 
is suspended on, contingencies, which may af- 
fect the ultimate result of the voyage; it is 
made dependent on what has been termed the 
fortune of the vessel. What, then, is this 
fortune to which the seamen must look? The 
ship, says Emerigon, in the condition in which 
she was at the time of her departure from 
the port of outfit, together with all the freight 
which is gained in the course of the voyage, 
form that fortune of the vessel, which consti- 
tutes the pledge to the seamen for their wages. 
Trait Des Assurances, c. 17, § 11. The priv- 
ileged hypothecation, then, he adds, allowed to 
the mariners, comprehends eveiy part of the 
ship, and every part of the freight, according 
to the nature of hypothecation, which is tota 
et in toto,— tota in qualibet parte. Their priv- 
ileged lien is entire over the whole, and is 
entire in every part. The ship and the freight, 
with respect to wages, form one mass, and all 
that remains of either, at the end of the voy- 
age, is pledged for their payment. The con- 
tract of the mariners, Emerigon goes on to 
say, is a species of copartnership. It is not 
indeed a partnership as to all the effects of 
that contract, but as to some of its consequen- 
ces; for the seamen have no claim to a re- 
muneration, but to the extent of the effects 
embarked in the enterprise, which they bring 
home. If all is lost, the mariners lose their 
wages, and tliey cannot then enforce the pay- 
ent, by a personal action against the master 
or owners. But if all is not lost, ivhatever re- 
mains of the ship or freight, is specifically 
pledged for their payment. Freight earned 
and put ashore is saved from the effect of a 
supeivening shipwreck, by which all that re- 
mains is lost. It is a partnership fund, that 
has entered the common chest, and is hy- 
pothecated to the seamen for their wages. 

It is now more than twenty yeai-s since I 
was first called upon to examine this right of 
tlie seamen, to claim their wages out of the 
earnings of the vessel. It was in the very 
ably contested case of Poland v. The Spartan 
[Case No. 11,246]. In that ease, it was held, 
that when goods of the owners themselves are 
shipped, they owed freight to the vessel; 
and thoi;igli no stipulated freight could be 
agreed, that the seamen could proceed against 
the goods in si)ecie, to enforce their rights to 
the amount of a reasonable freight, to be de- 
termined boni viri arbitrio. I am not ignorant 
that the doctrine was then considered, by 
some of the profession, as somewhat stai-tling, 
for its supposed noveltj- and boldness. But 
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after ample time to review and reconsider 
the subject, I have seen no reason to retract 
or qualify the doctrine of that ease. It is, in 
my judgment, a just and logical detluctiou from 
the peculiar character given hy the law to the 
seamen's contract; and is supported by the 
highest authority in the maritime law. The 
ownei-s, says Emerigon, who are shippers in 
their own vessel, have two qualities which 
ought not to be confounded. In quality of 
shippers, they owe a freight to the ship her- 
self; and in their quality of owners, the ship 
owes a freight to them; and he adds, this 
freight is pledged to the crew. Des Assuran- 
ces, c. 17, § 11, No. 2. It constitutes a part of 
that fortune of the vessel to which the crew 
are to look for their pay. To them, it makes 
no difference who owns the cargo. So far as 
they are intei'ested, there is a freight earn- 
ed, and, to the amount of their wages, it be- 
longs to them. 

I am aware of the dictum in the case of 
Sheppard v. Taylor, 5 Pet. [30 U. S.] 712, that 
"the cargo is not in any manner hypothecated 
or subjected to the claim of wages." This was 
but a dictum, and the point was not necessari- 
ly involved in the cause. It may be ti-ue that 
the cargo is not directly, but it certainly is 
indirectly bound for the wages. For it is a 
first principle of the maritime law, that the 
cargo, is bound to the vessel for the freight, 
and another equally ancient and imdoubted, 
that the freight is pledged for the wages. In- 
<lirectly, .therefore, to the amount of the freight 
due upon it, the cargo is bound for the wages. 
The master is not obliged to deliver it until 
the freight is paid or secured, and if not paid, 
he may sell so much as is necessaiy to pay the 
freight The seamen may, therefore, indirect- 
ly, through the master, proceed against the 
cargo itself, for their wages to the amount of 
the freight due. When the owners of the 
■ship are the owners of the cargo, the seamen's 
claim on the freight can be enforced in no 
other manner but through the merchandise; 
and I see no objection in principle or con- 
venience, to allowing the seamen to do that 
•directly in their own name, which they may 
•do indirectly through that of the master. Such 
was evidently the opinion of the English court 
of admiralty, in the case of The Lady Dur- 
liam, 3 Hagg. Adm. 196. The court says that 
^'a mariner has no hen on the cargo, as car- 
go. His lien is on the ship, and on the freight 
as appurtenant to the ship; and so far as the 
cargo is subject to freight, he may attach it, 
as a security for tlie freight that may be 
■due." The doctiine maintained in the case 
of The Spartan seems also to have met the ap- 
probation of Judge Conklin. In his learned 
and valuable treatise on the Law and Prac- 
tice of the Admiralty (pages 75, 76), he says 
that "it is recommended by persuasive con- 
siderations of justice, and supported by strong 
.analogies in the undisputed principles of the 
maritime law." 

It appears by the testimony of the master, 
■who was examined as a witness in the case 



for the respondents, that he has paid over to 
them, at different times, ?G00, and' that on a 
cargo of lumber carried for them the freight 
was $500, which has not been paid to him, 
but remains as a part of the earnings of the 
vessel in their hands. In addition to this, the 
freight, on the cargo brought home in the ves- 
sel on her retm-n to Bath, was received and 
collected by one of the owners, and is now 
in their hands. Now eveiy dollar of this mon- 
ey was hypothecated to the seamen, as soon as 
it was earned, for their wages. To the amount 
due to them, it was their own hard earnings, 
and whoever received it as freight, received 
it subject to their claims. As the freight, 
says Emerigon, is the fruit of the vessel, it is 
just that it should first be appropriated to pay 
the wages of those whose labor has produced 
it. This designation of freight is derived from 
the nature of things, while their privilege 
against the vessel is against common right. 
Assuiances, c. 17, § 11, No. 3. It is true, that 
when the master pays to* a creditor the money 
which he receives as freight, the seamen can- 
not follow it into the hands of such creditor. 
For it does not pass into his hands carrying 
witli it the quality of freight. But to the own- 
ers, in this case, it is paid over as part of the 
earnings of the vessel, that is, as freight. It 
is said, indeed, that is paid to them, not as 
freight, but as charter for the hire of the 
vessel. But even admitting, under this con- 
tract of hiring on shares, that the master is to 
be considered as the special owmer, that the 
general owners, as to contracts made by him 
with the seamen, as well as for supplies, are 
strangers to the vessel, and that these pay- 
ments, made to them, are to' be held as pay- 
ments of ehai-ter, and not as payment of part 
of the freight, there will still remain in their 
hands all the freight earned on her return, 
voyage to Bath, and $oOO which they owe on 
the cargo of lumber. To this amount they 
have the earnings of the vessel in their hands, 
and the seamen might, in a suit against the 
master, have attached this as freight due. 

It is said, if the owners are held liable for 
the wages on the ground that they have re- 
ceived freight, that they are liable only in 
the proportion which the amount they have 
in their possession bears to the whole amount 
earned. But if the decision were to be put 
on this ground alone, the consequence would 
not follow. The whole freight is hypothecat- 
ed for the whole wages. And from the na- 
ture of the creditor's interest in the thing 
pledged, it is not subject to this 'division. 
Every part of the thing is pledged for every 
part of the debt, "propter indivisam pignoris 
causam." Dig. 11, 2, 65. And, therefore, if 
two things are pledged for one debt, and one 
chance to be lost or destroyed, the hypotheca- 
tion or lien continues entire for the whole 
debt in that which remains. Domat, Lois 
Civiles, lib. 3. tit. 1, § 1, No. 13; Pothier, De 
L'Hypotheque, c. 3, 1; Pitman v. Hooper 
[Case No. 11,183]. But it seems to me. that 
the decision may more properly be put on a 
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broader ground. Where the owners put their 
vessel into the hands of a master, to "be em- 
ployed by him on shares, I am prepared to 
hold as a just deduction from the principles 
and general policy of the maritime law, that 
they will continue liable to the seamen for 
their wages, notwithstanding the entire con- 
trol of the vessel may be surrendei-ed to the 
master, unless the seamen, at the time of 
their engagement, are notified that the mas- 
ter is to be considered as the sole owner, and 
that they are not to be liable. The rights of 
the seamen ought not to be affected by this 
private agreement between the master and 
owners. Even if the doctrine of the modern 
decisions is admitted, and the owners are 
held not liable to merchants who furnish sup- 
plies, there are strong objections to extending 
the principle to the eonti-acts of seamen. 
Tliey enter into their engagements, in the con- 
fidence that they have the usual and legal 
securities for their wages. One of these, to 
which a seaman haUitually looks, is the per- 
sonal liability of the owners. But in this 
case, there will be in fact no owner, and the 
only personal security they have is that of 
the master. Another reason is, the freight, 
which is paid to the master, is the proper 
fund for the payment of the wages. In the 
hands of the master, the whole of it is liable 
for them. But here the freight is, fi-om time 
to time, paid over for the hire of the vessel, 
and only one-half of it remains in his hands, 
at the close of their service, to respond for 
their claims. This private agreement, be- 
tween the owners and master, opei-ates as a 
perfect surprise upon them. My opinion is, 
that they ought to be held as owners. And 
further, in my judgment, they are liable for 
the wages as receivers of the freight. They 
have in their hands, according to tlie evi- 
dence, ?1100 of the earnings of the vessel, 
besides all the freight received on the cargo 
she brouglit home to Batb. The money that 
was paid over to them was, by the very 
terms of their contract, paid as the slnp's 
eai-nmgs, that is, as freight. In its quality of 
freight, it is liable for wages, in whosesoev- 
er hands it may be. It partakes too much of 
the chai-aeter of subtlety, to call it charter, 
or the hire of the vessel. It is more consist- 
ent with justice, and I think quite as much 
so with the analogies of the law, to leave to 
it the name which the parties themselves 
have given it, and under that name the sea- 
men have a right to receive tlieir pay from it. 
If, indeed, the resiiondents were to be held 
liable simply as receivers of the freight, it 
might be necessary to amend the libel, by 
making the master a party, and then the 
services on them would operate as an attach- 
ment of the freight in their hands; and if I 
thought it necessary, I should not hesitate to 
allow an amendment to meet this posture of 
the case; but in my opinion it is not. 

Independent of all these considerations, my 
opinion is that the respondents are liable on 
their express promise. When the libellant 



presented the order of the master, a part of 
it was paid, and a promise given to pay the 
residue. The libellant had a right to consid- 
er this as a distinct admission of their liabil- 
ity. If this order was to be considered as a 
piece of commercial paper, and the principles 
of the commercial law to be applied to it, 
they would be liable upon it as acceptors. 
For an acceptance may be by parol, or may 
be inferred from the conduct and acts of the- 
party. Story, Bills Exch. S 243. In reliance 
on this promise, the libellant forebore to com- 
mence proceedings against the vessel, or the 
master. It is now. too late tor tlio owners 
to deny their liability. In every point of 
view, I think the libellant entitled to a decree 
for his wages. 
Wages decreed. ?103.12. 
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Case Wo. 13,926. 

In re SKOLL. 

[16 N. B. R. 17.5: i 1 N. W. Rep. (O. S.) 108; 1 
Month. Jur. 350; 9 Chi. Leg. News. 377: 
« Am. Law Rec. 15; 1 Tex. Law J. 42; 4 
Law & Eq. Rep. 196; 24 Pittsb. Leg. J. 207.] 

District Court, D. Minnesota- July 21. 1877. 

Bankruptcy— Assignment for Benefit of Cjied- 
iTORS — Injunction. 
Upon the institution of proceedings in bank- 
ruptcy an assignee for the benefit of creditors 
mav be enjoined from interfering with the 
debtor's assets before an adjudication has been 
had. 

Certain creditors of [Jacob] Skoll, a clothier 
at Minneapolis, claiming to represent one- 
fourth in number of his creditors, and one- 
third of the- amoxmt of his indebtedness prov- 
able under the bankrupt law. have com- 
menced proceedings to have him adjudged 
bankrupt. On July 7th. Skoll made an as- 
signment to one Clementson of his stock of 
goods for the benefit of his creditors equally. 
On filing the petition in bankruptcy, applica- 
tion was made for an injunction to restrain 
Clementson from making any transfer of the 

I debtor's property, which was granted. A 

! motion is now made to dLssolve the injune- 

\ tion. 

t 

NELSON. District Judge. This assignment 
is a fraud upon the bankrupt law [of 18()7 
(14 Stat. .ol7)], and an act of bankruptcy. 
Such is the settled doctrine in this district. 
In re Burt [Case No. 2,210]. Clementson, the 
assignee, does not occupy the position of a 
bona fide purchaser. The assignment to him 
is voidable, and creditors can by bankruptcy 
proceedings set it aside. If they comply 
with the 39th section of the bankrupt law of 
1867, as amended, the debtor will be adjudged 
a bankrupt, and the assignment having been 

1 [Reprinted from 16 N. B. R. 17o, by permis- 
sion.] 
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ma^e by him -wlien admittedly insolvent, his 
assignee in bankruptcy may recovex" the prop- 
erty or the value thereof. The bankrupt 
law contemplates a distribution of the debt- 
or's assets in the federal court and a full 
administration in that jurisdiction; and pro- 
vides that transfers or conveyances defeat- 
ing its operation shaU be void. It is mani- 
festly then my duty to protect the right of 
creditors to have the property thus distribut- 
ed, and to that end restrain, by injunction, 
the assignee under the state law, seeking to 
take the property from the control of the 
bankrupt court, and compel him to desist 
from disposing of it before an adjudication 
in bankruptcy. In that way only can full 
efEect be given to the operation of the bank- 
rupt law. ilotion denied. 



SKOOK (NORTHBtrP v.). See Case No. 10,- 
329. 

SKOOK (WELLS. FARGO & GO. v.). See 
Case No. 17.406. 



Case ]Sro. 12,937. 

SKRINE T. The HOPE. 

[Bee, 2.] i 

DistrictftJoTirt, S. D. Carolina. Aug. 29, 1793. 

Bhippisg — Master — ^Hypothecation — Sale — Con- 

DEMSATION AND SaLE. 

Owners of ships would be exposed to great 

and unjust loss, if much circumspection were 

not used previously to the condemnation and 

sale of their property. The master of a ship 

may hypothecate under certain circumstances; 

but cannot sell the ship. 

[Cited in Tunno v. The,Betsina, Case No. 

14,236; The Annie H. Smith, Id. 420; 

Coyne v. Caplis, 8 Fed. 640.1 

BEE, District Judge. The libellant, as 
part owner of this sloop, piuys the court to 
decree a sale thereof, in order to have a 
division of the propeity. The libel charges 
that on the 7th July, 1791, the libellant pur- 
chased one half of this vessel from one Snet- 
zar, who was then owner of the whole; that 
said Snetzar, on the 24th of December, 1792, 
made a fictitious sale of the sloop to Pitcher, 
who afterwards relinquished his purchase; 
that Snetzar induced two of the seamen be- 
longing to the vessel to make a claim of 
wages, and to procure a sale of the sloop in 
Georgia, to William Tyler for £50, which siim 
was paid to Judson, who was, or pretended 
to be, a constable acting under legal authority. 
Libellant prays a sale as above, and also that 
he may be paid out of the proceeds what 
may appear due to him on account of the 
vessel. The answer of Tyler, who now 
claims the sloop, states that he bought her 
at public auction of the sheriff of Camden 
county in Georgia. That he paid a valuable 
consideration, and did not then know of any 
claim of said Skrine. Snetzar's answer was 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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in court, but the proctor for the actor ob- 
jected to it; and it was agreed that he should 
be ^examined viva voce. He was reluctant 
in 'answering particular questions, and pre- 
varicated much. In some points he was di- 
rectly contx'adicted by Magwood, the agent 
employed by Skrine and himself to draw a 
proper bill of sale. This witness saw Skrine 
pay the money, and receive formal posses- 
sion. The sale in Georgia is also proved; 
by which it appears that Tyler also was a 
fair purchaser for valuable consideration. 
There was no evidence to shew that Skrine 
had forbidden the sale openly; though he 
had given notice of his claim to the con- 
stable who advertised the sloop for sale. 

No proof was adduced of the proceedings of 
the court in Georgia, under which the ves- 
sel was said to be sold. The defendant's 
proctor rested his defence entirely on a de- 
fect of title in Skrine, arising from the 
eleventh section of the act of congress of 1st 
September, 1789 [1 Stat. 58], for registering 
and clearing vessels, &c. The intention of this 
was to relieve American owners of vessels from 
the duties on tonnage; but this advantage 
could not be claimed, unless they complied 
with certain regulations. Of these the regu- 
lation contained in the eleventh clause is 
one. It declares what transfers or sales shall 
be void, and that vessels so transferred or 
sold shall not be entitled to the advantages 
secured to vessels of the United States. But 
it is unnecessary to observe further upon 
this law, as it was repealed (with a few 
exceptions not relative to this case) by act 
of congress of 31st December, 1792 [1 Stat. 
287], and 18th February, 1793 [Id. 305]. The 
fourteenth clause of the act of December, 
1792, which was substituted for the eleventh 
clause of the act of 1789, shews what the 
framers of that law meant, and completely 
destroys the ground of defence principally 
relied on. 

Proof of condemnation in a court of com- 
petent jurisdiction in Georgia might have 
vested a legal title in Tyler, who purchased 
for a valuable consideration, and have set 
aside the right of the libellant to his moiety. 
But no such proof has been produced. Great 
circumspection must be observed in all that 
relates to the condemnation and sale of ves- 
sels; for, otherwise, owners would hold their 
property by a very precarious tenure. Hence 
the master of a ship, though possessed of ex- 
tensive powers, cannot sell the ship. His 
eonti'aets with seamen must, if necessary, be 
fulfilled by hypothecation of the vessel to 
raise money, if other means fail; and sup- 
plies in a foreign port will justify a similar 
step; but they cannot wholly divest the own- 
er of his property. 

In this case, I am satisfied of Skrine's 
right, and therefore decree the sale prayed 
for in his libel; so far as to effect a division. 
As to profits, they do not appear to have been 
great, and there have been expenses which 
may be set against them, Tyler, the pres- 
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ent proprietor, appears to the court in a 
fair point of view. And, indeed, I Lave 
doubts of my power in a court of admiraKy, 
to assess damages, or investigate tliese ac- 
counts. Let tlie sloop Hope be sold by tlie 
marshal of this court after due notice of fif- 
teen days in one of the gazettes. After pay- 
ment of the expenses of this suit, let one 
half of the net proceeds be paid to the libel- 
lant, and the other half to Tyler, one of 
the defeudants. 



Case No. 1S,938. 

The SKYLARK. 

[2 Btss. 2ol;i 3 Bench & Bar (N. S.) 38; 5 
Leg. Gaz. 336; 18 Int. Rev. Rec. 1G4, note.] 

District Court, N. D. Illinois. Feb., 1870. 

ApMIBALTY — DlSTKIBUTIOX OP SCKPLDS — EQDITY 

Powers of Couht — Execution pkom State 
CouKT — Maritime Liens. 

1. The district court in admiralty has the 
right to exercise equity powers in the distribu- 
tion of a surplus arising from a sale under de- 
cree to the parties entitled to such surplus, 
whether by federal or state law; and it is im- 
material wliether these parties have maritime 
liens. 

2. The reason is, because there is a fund in 
court which cannot be taken out except by its 
order, and parties having rights in the vessel 
can only exercise them by comiug into this 
court. 

3. A purchaser under execution from a state 
court has no rights as against a decree in this 
court enforcing a maritime lien. 

4. If he became the purchaser, the amount 
which he bid must be applied on his debt, and 
the balance only can be proved as a claim in 
this court. 

5. It seems, that no claim woidd be valid as 
against a mortgage duly recorded under- the 
act of July 29. 1850 [9 Stat. 440], except the 
lien by bottomry therein excepted. 

6. Also, that a state legislature, by declaring 
a claim to be a lien upon a vessel, cannot over- 
ride a mortgage duly recorded according to the 
law of congress. 

[Cited in The Favorite. Case No. 4.699; The 
"William T. Graves, Id. 17,759; The J. E. 
Rumbell, 148 XJ. S. 17, 13 Sup. Ct. 502.] 

In admiralty. The Skylark belonged to 
the Lake Michigan Transportation Company 
in 1808, during which season various claims 
against the vessel were created. On the 
IGth of October, John Barker sued out an 
attachment against her in the state court at 
Chicago, obtained judgment, and at the sale 
under execution, bought her in for about 
?300. Subsequently a libel for wages of sea- 
men was filed in this court, upon which a 
decree was obtained, and on the 14th of 
March, 1869, she was sold for $4,150, the 
money brought into court and all the mari- 
time claims paid. Barker then filed a claim 
to the sux-plus as owner of the vessel, and 
other parties filed claims as material men, 
for supplies, etc. 

[See Case No. 12,929.] 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



DRTJMMOND, Circuit Judge. These clsiim- 
ants, it is conceded, have not what are term- 
ed maritime liens. Their liens are under the 
laws of the state— either of Illinois or of 
Michigan. The question of distribution 
came before the court at a former day, be- 
tween Barker, the purchaser under the at- 
tachment, and the assignee in bankruptcy 
of the company — the original owner of the 
vessel. The question arose whether the ves- 
sel belonged to Barker or to the assignee. 
The court held that as between these two 
parties Barker was the owner, because he 
had purchased at a sale on a final process, 
issued before the commencement of the pro- 
ceedings in bankruptcy, and that he had 
acted in good faith so far as the court could 
see, and, therefore, his right was paramount. 
The present, however, is not a controver- 
sy between two parties claiming to be own- 
ers of the vessel, but between two parties 
claiming a right to the surplus remaining 
after sale under a decree which overrides 
all other rights, as well claims under the 
state law, as under the attachment at the 
instance of Mr. Barker. 

There can be no doubt of the right of this 
court exercising equity powers as a court of 
admiralty always exercises them in a prop- 
er case, to distribute the surplus to the par- 
ties who are entitled to it, either by federal 
or state law, and it is immaterial whether 
the parties thus claiming the surplus have 
maritime liens or not. It is not on that ac- 
count that the court exercises this power as 
a court of admiralty, but because there is a 
fund in court which cannot be taken out of 
court except by its order. Parties having 
rights to this vessel cannot exercise them, 
except by coming into this court. The ves- 
sel has been sold under a paramount right, 
and the party who holds under the sale in 
admiralty, has, of course, a perfect title; 
therefore, they must come into this court 
that their rights may be adjudicated. 

The point is, what are their claims upon 
this fund? It is insisted that because the 
court held as it did, between Barker and 
the assignee, that it must now hold— these 
parties having no maritime liens— that Bar- 
ker's right is superior to theirs. It by no 
means follows. That was a question be- 
tween two parties claiming to be owners. 
This is between creditors; and Barker as 
against this decree has no right whatever. 
It is also insisted that as this court decided 
in the case of The Grace Greenwood [Case 
No. 5,652], that a mortgagee holding a ship 
under a mortgage recorded in conformity 
with the act of congress of July 29, 1850, 
had a prior right as against parties who had 
claims declared to be liens by the state 
law, that therefore the court must hold that 
Barker has a prior right. That is a non 
sequitur for the reason already stated. The 
question in that case was whether claims 
for supplies created after the mortgage was 
recorded, should override the rights of the 



[22 Fed. Cas. page 307] 



(Case No. 12,929; SKYLARK 



mortgagee. In the absence of any special 
equities in favor of those claimants, it "was 
held that the mortgage was a superior right. 
The language of the act of 1850 is, that 
"no bill of sale, mortgage, hypothecation or 
conveyance of any vessel or part of any ves- 
sel of the United States shall be valid as 
against any person other than the grantor 
or mortgagor, his heirs and devisees, and 
persons having actual notice thereof, unless 
such bill of sale, etc., be recorded in the 
office of the collector of the customs where 
such vessel is registered or enrolled: Pro- 
vided, that the lien by bottomi-y on any ves- 
sel created during her voyage by a loan of 
money, etc., shall not lose its priority, or 
be in any way affected by the provisions of 
this act." 9 Stat. 440. Bearing in mind the 
language of the supreme court in the Reed 
Case (Pratt v. Reed, 19 How. [60 U. S.] 359), 
which is familiar to all admiralty lawyei-s, 
it is doubtful whether any claim, except in 
the character mentioned in this proviso, 
would be valid as against a mortgage prop- 
erly recorded under this act of congress. 
I wish it distinctly undei-stood that I shall 
not hold, unless told so to do by the supreme 
court of the United States, that evei-y claim 
which a state legislature may declare to be 
a lien against a vessel, shall override a mort- 
gage properly recorded under the law of 
congress. These were the reasons that pro- 
duced the decision in the Grace Greenwood 
Case [supra], to which decision I adhere. 

These parties stand, so far as their claims 
in equity are concerned, upon an equal foot^ 
ing. Bai-ker bid in the Sliylark at his own 
risk, obtaining no other title than the judg- 
ment, execution and sale gave him, and, as 
against the decree of this court, no title 
whatever. As a creditor, he has no supe- 
rior right to these claimants. If the judg- 
ments obtained by him were for supplies, so 
are these claims for supplies. It is simply 
a question of how this fund is to be distrib- 
uted, and what are the equities operating up- 
on its distribution. I believe the sum bid 
for the vessel by Earlier was much less 
than the amount of the judgment. The 
amovmt for which he obtained his title, of 
course, must stand as a satisfaction upon 
the debt, but the balance, ' provided it has 
the same equity that the claim of these 
other parties have, shall be treated in the 
same way. The claim of Mr. Stevens will 
be disallowed altogether. He was a stock- 
holder in the company, and superintendent 
in the management of its business, and in 
the running of its boats. I think it would 
be unjust that he should have the same ad- 
vantage as third parties, who furnished sup- 
plies on the faith of his contracts, I shall 
allow Barker to come in, and if he is on the 
same footing as the rest, I shall order the 
balance to be distributed among them pro 
rata. 
Decree accordingly. 



NQTE. See The John Richards [Case No. 
7,361]; and cases there cited; also Ashbrook v. 
The Golden Gate [Id. 574]. That a state law 
cannot impair a maritime lien, see decision of 
Wells, J., — district of Missouri, — in case last 
above cited. • In the ease of Marsh v. The jNIin- 
nie [Id. 9,117],— district of South Carolina,— 
Magrath, J., held that a maritime lien for re- 
pairs in a case of necessity must be preferred to 
a mortgage duly recorded, but that the mortga- 
gee's lien was prior to all other parties. That 
seamen's lien for wages is not divested by sale 
of vessel on execution against owner, see Foster 
V. The Pilot [Id. 4,980]. A general maritime 
lien cannot be divested by the legislature of a 
state. An admiralty sale alone can judicially 
pass the title to a vessel, discharged of liens. 
Hill V. The Golden Gate [Id. 6,491]. Where a 
vessel was mortgaged in Maine, and afterward 
went to New Orleans, where she was attached 
by an ordinary creditor, and the mortgagee in- 
tervened and claimed the vessel under his mort- 
gage, held the attachment should be set aside, 
the suit dismissed, and the mortgagee declared 
the owner. Dobbin v. Hewett, 19 La. Ann. 
513. See The N. W. Thomas [Case No. 10,- 
386], and authorities there cited. 



Case "No. 1S,9S9. 

The SKYLARK. 

[4 Biss. 388; 1 6 Chi. Leg. News, 239.] 

District Court, N. D. Illinois. July 7, 1869. 

Rights of Execution Creditor — Cannot Sell 
Bankrupt's PROPERTr — Lien — How Asserted — 
Creditor Cannot S^ll Securities — Court 
"Will Restrain. 

1. An execution creditor, without leave of 
the bankrupt court, has no right to sell under 
his writ after the filing of a petition in bank- 
ruptcy against the debtor; and a sale so made 
passes no title, 

2. The creditor may assert his lien in the 
bankrupt court, but cannot control the proper- 
ty as against the assignee. 

3. A creditor holding security has not an ab- 
solute power over his securities, and the court 
will, on application of the assignee, restrain 
the creditor from selling them. 

In admiralty. In October, 1868, the pro- 
peller Skylark was owned by the Lake Michi- 
gan Transportatio^ Company. She was at- 
tached in the state court, under the foreign 
attachment law of Illinois, the company being 
a corporation of Michigan. On the 11th of 
November, 1868, the Lake Michigan Trans- 
portation Company having been served with 
process in an attachment suit, a judgment in 
personam was rendered against the company, 
and a general and special execution was 
placed in the hands of the sheriff. The Sky- 
lark had been attached upon the mesne pro- 
cess, but was then held npon the final process 
or execution. The execution did not show 
any new seizure, but the sheriff sold by vir- 
tue of the execution. The company having 
been adjudicated a bankrupt prior to the sale, 
the assignee claimed the propeller. 

Chas. Hitchcock,, for judgment creditor. 

As matter of law, when this general execu- 
tion went into the hands of the"sheriff, it 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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became a lien upon all the property of the 
corporation. On the 11th of November, 1S68, 
the execution went into the hands of the 
sherifC, and subsequently proceedings were 
instituted in bankruptcy, but the attachment 
having matured into an execution lien prior 
to the filing of the petition, the proceedings 
in bankruptcy do not divest the lien of the 
execution. 
B. Eae and Samuel W, Fuller, for assignee. 

BRUMMOND, District Judge. I do not 
think the sale was valid. There might have 
been a lien, but I think the proceedings in 
bankruptcy vested in the bankrupt court the 
property of the bankrupt. The creditor could 
go into the bankrupt court and claim the lien. 
That should be done, admitting that the lien 
was a valid one. The assignee has a right 
to the property subject to the lien. The cred- 
itor may hold on to the hen, and require the 
payment of the money before he relinquishes 
it, or he may proceed with the execution, 
with the consent of the bankrupt court, but he 
cannot control the property as against the as- 
signee. 

Where a party has property in his posses- 
sion, stocks, notes, or securities of any kind, 
upon which he has made an advance, and un- 
dertakes to sell it, the, assignee can stop the 
sale, and prevent the property from being 
sacrificed. But the court would require the 
holder to be repaid his advances on the prop- 
erty, whatever they might be. He has not 
an absolute but a qualified power over the 
property. 

There is force in +his consideration; there 
might have been a very small claim against 
this vessel under the attachment It was sold 
after the petition in bankruptcy was filed. 
Now by that sale, if the absolute control over 
the property is acquired, it might be for a 
very inconsiderable portion of her value. 

The sale being invalid, the title still remains 
in the assignee, subject to the lien of the judg- 
ment creditor. Decree accordingly. 

[See Case No. 12,928.] 

NOTE. If there is a valid lien under the 
state laws, it will follow the property into the 
court of bankruptcy, and will be there recog- 
nized, protected and enforced. The principle, 
supported by authority, seems to be that when- 
ever the law gives a creditor the right to have 
a debt satisfied from the proceeds of property, 
or before the property can be otherwise dis- 
posed of, it gives a lien on such property to se- 
cure the payment of the debt; but the assignee, 
not the creditor, must determine what course 
shall be pursued in regard to it. In re Wynne 
[Case No. 18,117]. 

Where the sherifiE has made a levy on execu- 
tion, before the commencement of the proceed- 
ings in bankruptcy, and the validity of the judg- 
ment upon which the execution issued is not 
questioned, he may be allowed to sell, unless 
the sale would be injurious to the general cred- 
itors. Pennington v. Sale [Case No. 10,939]; 
Jones V. Leach [Id. 7,475]; In re Bowie [Id. 
1,728] ; In re Wilbur [Id. 17,633]. 

The commencement of proceedings in bank- 
ruptcy transfers to the bankrupt court the ju- 



risdiction over the bankrupt, his estate, and all 
parties and questions connected therewith, and 
operates as a supersedeas of the process in the 
hands of the sheriff, and as an injunction 
against all other proceedings than such as might 
be had under the authority of the bankrupt 
court, until the question of bankruptcy is dis- 
posed of. Jones V. Leach [supra]. 

The jurisdiction of a district court of the 
United States, sitting as a court of bankrupt- 
cy, is superior and exclusive in all matters aris- 
ing under the state statutes. No court of an 
independent state jurisdiction can withdraw the 
property surrendered, or determine, in any de- 
gree, the manner of its disposition. In re Bar- 
row [Case No. 1,057]. 

Where the property would be sacrificed by a 
sheriff's sale, but by proper management could 
be sold for a sum suflOlcient to pay the judg- 
ment creditor in full and leave a balance for 
the general creditors, an injunction will be 
granted. In re Schnepf [Case No. 12,471]. 

The bankrupt court has power, where a judg- 
ment was obtained in a state court, and execu- 
tion issued thereon, and levy made by the sher- 
iff on debtor's property before he filed his pe- 
tition in bankruptcy, to allow the goods to be 
sold under the exectition, or to enjoin proceed- 
ings thereunder, and to order the assignee to 
take possession and sell the goods, with leave 
to the judgment creditors to apply for an order 
to have their liens satisfied out of the proceeds. 
In re Schnepf, supra. 

A mortgage creditor may, however, upon no- 
tice of the assignee, apply to the court to have 
the mortgaged property sold. In re Bigelow 
[Case No. 1.396]; In re Davis [Id. 3,618]; In 
re Ruehle [Id. 12.113]; In re Smith [Id. 12,- 
984]; In re Frizelle [Id. 5,133]. 

Some of the state courts have held that 
where a sheriff had seized the property under 
final process, the ordinary bankruptcy proceed- 
ings do not interfere with the proceedings by 
the sheriff, and that the sheriff should proceed 
to sell the property unless prevented by some 
proceeding instituted in the bankruptcy court. 
Sharman v. Howell, 40 Ga. 257; Fehley v. 
Barr, 66 Pa. St. 196. Such, however, is not 
the ruling of the federal courts. 

A sale made, whether under judgment or 
mortgage, without the consent of the bankrupt- 
cy court, is sxibject to be set aside by that court. 
Davis V. Anderson [Case No. 3,623]. But 
where execution on final judgment has been 
levied prior to the commencement of bank- 
ruptcy proceedings, the possession by the ofii- 
cer cannot be disturbed by the assignee; he is 
only entitled to the residue after satisfying 
the execution, Marshall v. Knox, 16 Wall. [8S 
U. S.] 551. 



Case "No. 12,930. 

The SKYLARK. 

[1 Brown, Adm. 36.] i 

District Court, E. D. Michigan. Feb., 1872. 

AFFEEIGHTJrENT — BiLT, OF LADING — StOXE PUlt- 
CHASED AS CaKGO. 

A document purporting on its face to be a bill 
of purchase by a vessel of certain stone, and 
signed by her master (the stone being deliv- 
ered to her as cargo), has none of the elements 
of a bill of lading, and cannot be interpreted as 
such. Nor is the vessel holden for stone pur- 
chased by her master as cargo- 
Libel for breach of contract of affreight- 
ment. 
The libel alleged the shipping by libellant 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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of a quantity of building and limestone on 
board the schooner at Marblebead, in the 
state of Ohio, on the 23d day of July, 1867, 
consigned to William Becter, of New Balti- 
more, in the state of Michigan, and that the 
libellant received "from the master of said 
schooner a bill of lading, a receipt and a 
contract "whereby the said master charged 
the said vessel with the performance of 
said conti-act." The libel further alleged a 
breach of the contract and a conversion of 
the stone by the master to his own use, and 
that the same was worth $111 50, for which 
amount, with interest, the libellant claimed 
a decree against the vessel. All the material 
allegations of the libel were denied by the 
answer; and it was averred that claimant 
became the purchaser of the schooner in 
good faith after such alleged contract and 
bi'each, and for a valuable consideration, 
and that libellant's claim, if he ever had any, 
had become stale by lapse of time, and ought 
not now to be enforced. 

H. B. Brown, for libellant. 
W. A. Moore, for claimant. 

LONGYEAE,, District Judge. The ship- 
ping of the stone and the bill of lading and 
contract being denied, it was incumbent on 
the libellant to sustain the same by a pre- 
ponderance of proof. The libellant Conrad 
was sworn as a witness, and after testifying 
to the shipping- or placing on board the 
schooner a load of stone, produced as and 
for the "bill of lading, receipt and contract" 
mentioned in the libel the following docu- 
ment: 

"Marblehead Island, O., July 23, 1867. 
Schooner Skylark, of New Baltimore, Bought 
of Michael Groh & Co., Dealer in Building, 
Blockstone and Limestone. 

To TV. Becker. 

25 cords lime and building stone. 
16 cords of building stone, §5 not 

paid, amount to $ 80 00 

And 53 50 for limestone 31 50 

9 cords limestone $111 00 

"(Signed) Porter Chortle." 
This document is partly printed and partly 
written, and the written portion bears upon 
its face strong evidence of having been writ- 
ten at different times. The words "To W. 
Becker" (inserted in the manner above indi- 
cated), in pencil, especially have that ap- 
pearance. It is due, however, to Conrad to 
state that he testified that those words were 
there when Chortle signed it. But this pa- 
per bears no resemblance to and contains 
none of the elements of a bill of lading or 
contract of afCreightment. It is quite un- 
necessary to specify what it lacks, because it 
lacks everything going to make np such a 
-document. It is not even signed by Chortle 
as master, although it was proven that he 
was master and owner of the schooner at 
the time. It is simply an acknowledgment 
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by Chortie, in plain and explicit terms, that 
he had bought the stone of libellant at the 
prices named, and that the same was not 
paid for. It is true that Conrad testified 
that they usually took their bills of lading 
in that form, although he produced none,, 
but even if that is so, it does not make it a 
bill of lading, or entitle libellant to use it as 
such for any purpose wha^tever. And then 
what he said to Warwick, the claimant, as 
testified to by the latter, that he had sold a 
load of stone to Chortie, and that he must 
have his pay for it from Chortie or from 
Warwick, is consistent with the document 
as it reads, and is therefore entitled to much 
weight. And the circumstance that libellant 
did not send a bill of lading or any notifica- 
tion whatever to the pei-son to whom it is 
now claimed the stone was shipped, taken in 
connection with the fact testified to by that 
person, that he had not ordered the stone, 
is utterly inconsistent with the idea that the 
transaction was considered a shipment as 
freight at the time. To my mind it looks 
very much like this: that the transaction 
was a sale of the stone to Chortie, and that 
the libellant supposed that by making out 
the bill of sale to the schooner by name and 
obtaining the signature of Chortie, the mas- 
ter and owner at the time, the vessel would 
be holden for the purchase price; but hav- 
ing ascertained that no such result would 
follow, he now seeks a change of base by 
treating the transaction as one of afEreight- 
ment. This, of course, cannot be allowed to 
be done. The preponderance of proof, in- 
stead of being in favor of the libellant, I think 
is largely against him. 
Libel dismissed. 
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Case K'o. 12,932. 

SLACK et al. v. WALCOTT et al. 

[3 Mason, 508.] i 

Circuit Court, D. Rhode Island. June Term, 

1825. 

EqmTT — Bill of Revivor — Devisee — Wills — 

Devise — Probate — Land in Another 

State — Pleading. 

1. A devisee cannot maintain a hill of revivor, 

but he may maintain an original bill in the na- 

1 [Reported by William P. Mason, Esq.] 
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ture of a bill of revivor, and thus obtain the 
benefit of the original proceedings, as well be- 
fore as after there has been a decree in the 
original suit. 
[Cited in Chester v. Life Ass'n of America. 
4 Fed. 489; Sharon v. Terry, 36 Fed. 353.] 

2. The fact, that by the lex loci, where land 
lies, a probate of a will is conclusive, does not 
enable a devisee to maintain a mere bill of re- 
vivor; for none can maintain it but a privy in 
representation, as an heir, or executor. 

3. Where a suit in one state brings incidental- 
ly in question the title to land held under a de- 
vise in another state, it is not necessary that 
there should be a probate of the will in the 
state where the suit is brought, before it can be 
used as evidence of a title. 

[Cited in The Boston, Case No. 1,669.] 
[Cited in ilannville Co. v. "Worcester, 138 

Mass. 89. Cited in brief in Wooster v. 

Great Falls Manuf'g Co., 39 Me. 247.] 

4. Quere, whether a devisee of iand, in a 
state where the probate is conclusive, is bound 
to make the heirs at law parties to an original 
bill in the nature of a bill of revivor to revive 
a suit against third persons respecting the land. 

5- Semble, that the exception, that a devisee 
cannot sue out a bill of revivor may be taken 
by answer as well as by plea or demurrer. 

This was a bill in equity by the plaintiffs, 
citizens of Massachusetts, who are owners 
of a mill In Massachusetts, on the east side 
of Pawtucket i-iver, against the defendants 
[Edward Walcott and others], citizens of 
Rhode Island, who are ownei-s of mills, 
&e., in Rhode Island, on the west side of 
the same river, the river forming the bound- 
ary between, the two states. The bill was 
brought to establish the title of the plaintiffs 
to a prior use of the water for the purpose 
of supplying their mill, and alleged an ob- 
struction of the accustomed course of the 
water to their mill by the defendants, by 
withdrawing it to the use of the defendants 
on the Rhode Island side of the river; it 
prayed for an injunction and for further re- 
lief, &c. After the answere had come in 
and the cause was at issue and neax'ly ready 
for a hearing, one of the plaintiffs died, hav- 
ing made his will, and by it devised his in- 
terest in the mill to one Edward Walcott. 
The will was duly proved and approved in the 
proper probate court of Massachusetts, by the 
laws of which state a probate of a will is 
equally conclusive upon real and personal 
estate. The devisee, Edward Walcott, and 
the other plaintiffs, now brought a bill of 
revivor to revive the suit, not making the 
heirs at law of the testator parties, nor as- 
signing any reason for the omission. 

The cause came on for argument upon the 
question, whether, under all the circumstan- 
ces, a bill of revivor, such as was here 
brought, was a proper proceeding by a dev- 
isee. 

Mr. Whipple, Thomas Burges, and Mr. 
Webster, for plaintiffs and devisee. 
Searle & Cozzens, for defendants. 

STORY, Circuit Justice. The question in 
this case is, whether, under all the circum- 



stances, the devisee is entitled to revive this 
suit by a simple bill of revivor, in this court. 
I say, in this court, because it seems admit- 
ted in the reply, that in the chancery of Eng- 
land a devisee is not entitled to a bill of re- 
vivor. If, indeed, this were controverted, 
the authorities are so numerous and uniform, 
that the point must be considered by this 
court as settled, if any point can ever be 
deemed settled by constant practice or ad- 
judication. Backhouse v. Middleton, 1 Ch. 
Cas. 173, Freem. Ch. 132; Mitf. Eq. PI. 66; 
Coop. Eq. PI. 69, 77; Bart Suit in Eq. 103, 
note; Wyatt, Pract. Reg. 90; 1 Harris, Pr. 
c. 11, pp. 71, 73; Jones v. Jones, 3 Atk. 110, 
210; Gilb. Forum Rom. e. 9, p. 172; Blake, 
Ch. Prac. 42; Beames, PI. Eq. 282, 201, 292; 
Osborne t. XTsher, 6 Brown, Pari. Cas. 20; 
Huet V. Lord Say, Sel. Cas. Ch. 53; 2 Eq. 
Cas. Abr. p. 2, pi. 7; 4 Vin. Abr. "Chan- 
cery," H, a, pi. 17, p. 432; Mos. 44. If a bill 
of revivor is brought, where it does not prop- 
erly lie, there is no doubt, that the objection 
may be taken by plea or demurrer. Beames, 
PI. Eq. 296; Coop. Eq. PL 211, 302; Merry- 
wether V. Mellish, 13 Ves. 161, 435; Mitf. 
Eq. PI. 164, 229. It is indeed suggested in 
Harris v. Pollard, 3 P. Wms. 348, 2 Eq. Cas. 
Abr. p. 2, pi. 4, that it can be taken in this 
mode only, and not by answer. But if this 
proposition be true at all, it is true only 
sub modo and to a very limited extent; for 
if the plaintiff does not at the hearing shew 
a good title to revive, he can take nothing 
by the suit. Lord Redesdale in his treatise 
(page 229) evidently considers it in this light; 
and Lord Eldon, in Merrywether v. Mellish, 
13 Vez. 161, 163, seems to have thought the 
objection might be taken either by plea or 
answer, where it did not appear on the face 
of the bill. 

It is more important to examine the cases, 
in which a bill of revivor will lie, and to as- 
certain, what are the reasons upon which a 
devisee is held not entitled to revive. The 
general nile is, that no person can revive a 
suit abated by the death of a party, unless 
he is in by privity ■with the deceased. But 
it is not sufficient, that he may in a legal 
sense be a privy in estate; he must be a 
privy in representation. Lord Coke, in 1 
Inst. 271, says, there are four sorts of priv- 
ies, viz. privies in estate, as donor and do- 
nee, lessor and lessee; privies in blood, as 
heir and ancestor; privies in representation, 
as executors and administiutors; and priv- 
ies in tenure, as lord and tenant; which are 
all reducible to two heads, privies in law, 
and privies in deed. Now the right to re- 
vive is not applicable to all these different 
soi'ts of privies; but by the authorities is 
expressly confined to persons, who are in 
privity by representation, such as heirs in 
relation to the real estate, and executors 
and administrators in relation to the per- 
sonalty. There is, indeed, the ease of Dunn 
V. Allen, 1 Vem. 426, in which it is supposed, 
that Sir John Trevor, the master of the rolls^ 
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permitted a purchaser to maintain a bill of 
revivor. If this decision be correctly report- 
ed, it is inconsistent with tlie current of au- 
thority, and must be deemed to have been 
repudiated. It has been often determined, 
that purchasei-s, assignees, devisees, and 
other persons coming in privity of estate, but 
not of representation, are not competent to 
bring a bill of revivor. Backhouse v. ]Mid- 
dleton, 1 Ch. Cas. 173, 1T4; Freem. Ch. 132; 
Huet V. Lord Say, Sel. Cas. Ch. 54; Clare v. 
Wordell, 2 Vern. 548; Minshull v. Lord Mo- 
hun. Id. 672; 2 Eq. Cas. Abr. p. 2, pi. 7; 
Harrison v. Ridley, 2 Comyn, 589; Hind. Ch. 
Prac. 47, 69; Coop. Eq. Pi. 63, 64, 77; Wyatt, 
Pract. Reg. 90; Mitf. Eq. PI. 66, 88; 1 Har- 
ris, Ch. Pr. Ch. 11, 71, 74; 1 Atk. 88. 571; 
3 Atk. 216; Toth. 174; Com. Dig. "Chancery" 
F. But in such' cases they are not Tvithout 
remedy to obtain the benefit of the former 
proceedings; for by an original bill in the 
nature of a bill of revivor, they may draw 
to themselves the advantages of the former 
suit, in whatever stage it may be at the 
time of the abatement; and if that happens 
before a decree, they may carry on the' suit 
to a final decision. It has been intimated 
in the argument at the bar, that such an 
original bill lies only, where there has been 
a decree; but this is founded in a mistake. 
That it lies in all stages of the proceedings 
is clearly laid down by Lord Redesdale, in 
his excellent treatise on Pleadings in Chan- 
cery (pages 66, 88). See, also, Hind, Ch. 
Prac. 69; Bart. Eq. Prac. 154, note; Coop. 
Eq. PI. 69, 77; Merrywether v. Mellish, 13 
Ves. 161, 435; Fallowes v. Williamson, 11 
Ves. 306. The same doctrine is recognised 
by Lord Hardwicke in an anonymous' ease 
in 1 Atk. 88, 571, and was acted on in Har- 
rison V. Ridley, 2 Comyn, 589, and Huet v. 
Lord Say, Sel. Cas. Ch. 53. In short, priv- 
ies in estate by deed are entitled to the same 
benefit of the proceedings upon an original 
bill in the nature of a bill of revivor, as 
privies in law are upon a bill of revivor. 

The argument then addressed to the court 
upon the -insufiiciency of the reason assigned 
in the books for confining bills of revivor to 
heirs and representatives, viz. that thej'^ are 
in privity of title, does not meet the whole 
difficulty. The rule does not afCect to give 
the right upon mere privity of title, but up- 
on privity of title derived by act of law, in 
contradistinction to that from the act of the 
party. Whether the distinction was original- 
ly founded in good sense or not, it is now too 
late to inquire. It will be sufficient for the 
court, that it is established, if its applicability 
to our jurisprudence and practice is not over- 
come by some controlling propriety. But it 
does not seem at all difficult to comprehend 
the origin and principle of the rule. When 
a party plaintiff dies, whose interest is trans- 
mitted to some other person, if the title ba 
that of mere representation in law, there is 
no change in the title itself, and the only 
question, that arises, is, who is the person en- 
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titled to take as representative, that is, in re- 
spect to real estate, who is the heir, and in re- 
spect to personal estate, who is the executor 
or administrator. When this fact is ascer- 
tained the person succeeds by operation of 
law to the whole title of the deceased. A 
bill of revivor in such case merely substitutes 
the representative in lieu of the deceased, 
and states no new fact as to title, except that 
of tiansmission by operation of law. The ti- 
tle of representation, or heirship, at least in 
a court of chancery, is not disputable; but 
the person, in whom it is vested, is alone to 
be ascertained. Coop. Eq. PI. 63, 64; Mitf. 
Eq. PI. 63, 64; 2 Eq. Cas. Abr. p. 2, pl. 7; 
Gilb. Forum Rom. 173. But when a party 
plaintifE claims a title by purchase or devise, 
he introduces a new title not previously in 
the case, and which is controvertible, not 
merely by tlie defendants in the bill, but 
also by the heirs at law. As to these parties 
the suit is original; it does not merely re- 
vive the old suit, but it states new supple- 
mentary matters calling for an answer. So 
far then as it states such matter, it is an 
original bill; and so far as it seeks to revive 
upon that matter, it is in the nature of a bill 
of revivor. The practice conforms to this 
view of the doctrine. In the case of a bill 
of revivor the defendant may for his own 
benefit by plea, answer, &c., show cause 
against the revivor, as that the plaintifC is 
not heir, &c.; but no answer is absolutely 
necessary, if the heirship is not intended to 
be denied; for upon mere motion without an- 
swer, when the time for it is out, the cause 
will be revived as of course. The omission 
to answer is deemed a virtual admission of 
the heirship. Hind, Ch. Pi-ae. 48, 49; Coop. 
Eq. PI. 71, 72; Harris v. Pollard, 3 P. Wms. 
348; Wyatt, Pi-act. Reg. 90, 91. And in the 
subsequent progress of the suit no claims are 
litigated, which did not remain undecided at 
the time of the abatement. 

Lord Chief Baron Gilbert in his Forum 
Romanum (chapter 9, p. 172), states the x'ea- 
son of the rule in the following manner: 
"This subpoena (ad revivendum) is only for 
the heir, executor, or administrator, who 
come in in privity, as they call it, that is, in 
immediate representation to the party litigant 
deceased; for a devisee or assignee of any 
plaintiff cannot have a subpoena ad reviven- 
dum after the decease of such plaintiff; and 
this for two reasons. First, because they 
looked upon a suit to be a chose in action, 
which was not assignable over for fear of 
maintenance; but this reason has been long 
since obsolete in the court of chancery, where 
they allow the assignment of such interest. 
But the second and better reason is, because 
where the party devises or assigns his interest 
and dies, if the devisee or assignee were to 
bring his bill of revivor against the defend- 
ant, the heir or executor would be pretermit- 
ted, who might have a right to contest such 
disposition; and. therefore, he must bring his 
original bill, and make the heir or executor a 
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party." It will be at oaee perceived, that 
the reason here assigned does not proceed 
Upon mere privity of title, but upon the title 
being by act of the party, and liable to con- 
testation by third persons, whose interests 
are or may be affected. If they are to be 
brought before the court, it can only be by 
an original bill, since they are not parties to 
the old suit. 

But the argument pressed upon the court 
Is, that tlie reason here assigned, however- 
correct and proper to regulate the practice in 
ehanceiy in England, is inapplicable to the 
present case, because the probate of the will 
in Massachusetts is conclusive as to the real 
and pei-sonal estate, and cannot be contro- 
verted by any person whatsoever; and being 
conclusive there, it ought, as to real estate de- 
vised by it, to be held equally conclusive in 
the tribunals of every other jurisdiction. But 
of what is the probate of the will conclusive? 
Certainly of no more than the sanity of the 
testator, his competency to make the will, 
and its actual lawful execution. As to the 
construction of the terms of the wiU, the es- 
tates devised by it, and the parties to whom 
they are devised, these are things, which the 
probate does not assume to touch, or to de- 
cide. They remain open for contestation in 
every suit, in which they may be legally put 
in issue. The probate does not show, that 
the present plaintiflS is the person named in 
the will as devisee of the intestate's interest 
in the mill; nor what estate he is entitled to. 
It establishes no more than that the will has 
been lawfully executed, and as such, is, accord- 
ing to its true import, conclusive upon all per- 
sons claiming as heii-s or representatives, or 
devisees under him, its well as upon sti-angers. 
If tiie present suit were pending in Massa- 
chusetts, instead of Rhode Island, (perhaps the 
heir might be entitled to say, that be ought 
to be made a party upon the English prin- 
ciple, because he might contest the sufficiency 
of the devise to the plaintiff, though not the 
conclusiveness of the probate. I do not say, 
that the heir is an indispensable party in such 
a case, or in the present ease. If he lived out 
of the jurisdiction, and that fact were prop- 
erly charged in the original bill in the nature 
of a bill of revivor, it would not, upon prin- 
ciples already asserted in the federal courts, 
be difficult to hold, that his being a party 
might be dispensed with. But whether living 
within the jurisdiction he ought to be made 
a party, the probate of the will being conclu- 
sive, constitutes an inquiry of considerable 
delicacy and importance. In England the will 
may always be contested by the heii*, unless 
it has been proved in chancery against him. 
See Ogle v. Cook, 1 Ves. Sr. 177; Potter v. 
Potter, Id. 274; Grayson v. Atkinson, 2 Ves. 
Sr, 454; Bootle v. Blundell, Coop. t. Eld. 136, 
When so proved, if in an ejectment at law 
he attempts to contest it, the court of chan- 
cery will grant an injunction. Ogle v. Cook, 
1 Ves. Sr. 177. But the decree establishing 
the will in such case does not seem to be evi- 



dence, except as between the parties to the 
bill and their privies, exactly as in other cases 
of decrees. It would not be conclusive against 
the heir in any suit with other parties. In 
this respect it differs from the probate of a 
Avill in Massachusetts. I shall leave this point, 
whether the heir is a necessaiy party to the 
new bill, to be decided, when it comes regu- 
larly before me. At present it is not present- 
ed in such a shape as calls for the judgment 
of the court; and I should feel extreme re- 
luctance to decide it without fm-ther consider- 
ation. I am not prepared, however, to ac- 
cede to the argument of the defendant's coun- 
sel, that the will in this ease is not admissi- 
ble in evidence until after probate in the state 
of Rhode Island. It does not stilke me, that 
any such probate for the purposes of this suit 
is necessary. The mill in controversy is sit- 
uated in Massachusetts; the river, the use of 
whose waters is claimed as appurtenant to 
the mill, is the boundary of the two states, 
and the waters, therefore, partly flow in each 
state. The right, however, is not a distinct 
right to the water, as terra aqua cooperta, or 
as a distinct corporeal hereditament, but as 
an incident to the mill, and attached to the 
realty. It passes by a grant of the mill, and 
has no independent existence. It is not real 
estate situated in Rhode Island. It is an in- 
corporeal hereditament auLexed to a freehold 
in Massachusetts. And a conveyance of tlae 
mill, good by the laws of the state, where the 
mill is situated, conveys all the appurtenances. 
The wrong done by stopping the flow of the 
water by any obstruction or drain in Rhode 
Island is an injury done to the mill itself in 
Massachusetts. In a just sense, the wrong 
may be said to be done in both states, like 
the analogous case of an injury to land lying 
in one county by an act done in another coun- 
ty. See Com. Dig. *' Action" N, 11, cites 3 
Leo. 141; Bulwer's Case, 7 Coke, 2 b.; Fitzh. 
Abr. "Action on Case," pi. 36. The devisee is 
entitled to the remedy also by the laws of 
Massachusetts as the owner of the mill. His 
title, when imimpeachable by the law of Mas- 
sachusetts, does not by the geneml principles 
of public law require any new probate in 
Rhode Island. It could receive no new valid- 
ity from such probate. It could lose none 
without it. Suppose an ancient house situate 
on the boundary line of a state, and a person 
in the adjacent state obstructs its ancient 
lights, would it be contended, that the right 
to use such ancient lights was real estate in 
the adjacent state? And if the title were de- 
rived by grant, or by will, would it be con- 
tended, that a registry of the deed or a pro- 
bate of the will would be necessary in each 
state before any redress could be obtained by 
the owner? If necessary at all, it would be 
equally so, whether the suit were brought in 
one state or the other. In such a ease, if the 
law respecting grants or wiUs were different 
in the different states, a purchaser might 
rightfully succeed to the propriety of the 
house, but lose its ancient privileges. The 
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public law, ■which declares, that the title to 
real estate can pass only according to the law 
of the place, where it is situated, supposes 
the thing to be tangible and fixed, and the 
situs clearly intraterritorial. But where is 
the situs of an incorporeal right? The right 
to flowing water is no more real estate, than 
tlie right to flowing air or light. The very 
nature of these things forbids durable, fixed, 
and absolute, territorial possession. It is true, 
that a state has jurisdiction over the waters 
of the rivers, which flow within its bound- 
aries, and may by its laws regulate the title, 
enjoyment, and use of them awhile, and so 
long as they flow within its boundaries. But 
its authority stops here; the right to the use 
of the same waters, when they flow beyond 
its boundaries, is not within its control. The 
title is not acquired under the laws of such 
state. If the waters flow to a mill in an- 
other state, and the use becomes annexed to 
it, the use and the title are exclusively to be 
governed by the laws of the latter state. 
What authority has Rhode Island to control 
the water, which flows to a mill in Massa- 
chusetts? The right to the use of such water, 
whether it be deemed real or personal estate, 
is a right exercised under the jurisdiction of 
Massachusetts, and is to be governed by its 
laws. Rhode Island might indeed refuse to 
recognise in her courts the title to such prop- 
erty, unless it passed in some special man- 
ner prescribed by her laws. And so she 
might the title to lands in Massachusetts 
coming incidentally in question in her courts. 
But this would not change such title, or give 
the state a right to annul it It would be 
a, refusal of that national comity and justice, 
which the civilized world is accustomed to 
allow for great public purposes of policy 
and convenience. Beyond this the authority 
would have no opei-ation. There is no pre- 
tence to say, that Rhode Island has as yet 
legislated to such an extent Her laws for the 
probate of foreign wills go no farther, than 
to provide for such cases, where they affect 
property lying or being within the state. If 
the argument indeed goes the length of af- 
firming, that in all cases, where rights to prop- 
erty are to be maintained in Rhode Island, 
these rights, though derived exclusively un- 
der the laws of a foreign state, are to be 
proved and established in the same way, as 
though these rights affected property in Rhode 
Island, it is in my judgment founded in mis- 
take. The law justifies no such broad and 
sweeping doctrine. If the title to real estate 
situated in Sfassachusetts, and devised un- 
der a will made there, comes incidentally into 
■question in a suit in Rhode Island, as upon 
a bill in equity for a specific performance of 
a contract for sale, or an action for damages 
for the breach for such contract, it cannot be, 
that the will must undergo a probate in Rhode 
Island before the title can be recognized, or 



the right enforced, yide Doe v. M'Farland, 
9 Cranch [13 U. S.] 151. If a coach specific- 
ally bequeathed by will in Massachusetts were, 
after due probate of the will, and delivery 
to the legatee, driven into Rhode Island, and 
there wrongfully withheld fi*om the legatee 
by a third person, it cannot be, that there 
must be a probate and administration in 
Rhode Island before the legatee can maintain 
an action of trover for the coach in the courts 
of that state. The right to the property would 
be ascertained by the same means, as if the 
ownership had been by any other convey- 
ance in Massachusetts, that is, by ascertaining 
the lex loci by competent evidence, and ad- 
judging upon such proofs. 

The rules of evidence, by which courts of 
justice ascertain the titles to property de-. 
rived under foreign laws, are probably dif- 
ferent in different countries, founded upon 
different views of public convenience and upon 
municipal usages. But in the United States 
the constitution has declared, that full faith 
and credit shall be given in each state to the 
public acts, records, and judicial proceed- 
ings of every other state; and congress, in 
the exercise of its delegated authority, has 
prescribed the manner, in which such acts, 
records, and proceedings shall be proved, and 
the effect thereof. The act of 26th of May, 
1790, c. 11 [1 Stat 122], enacts, that "the 
records and judicial proceedings of the courts 
of any state shall be proved by the attesta- 
tion of the derk, and the seal of the com-t 
annexed, if there be a seal, together with a 
certificate of the judge, chief justice, or pre- 
siding magistrate, as the case may be, that 
the said attestation is in due form. And 
the said records and judicial proceedings, au- 
thenticated as aforesaid, shall have such faith 
and credit given them in every court within 
the United States, as they have by law or 
usage in the courts of the state, from whence 
the said records are. or shall be, taken." 
Whether the will and probate in the present 
case be admissible in evidence depends upon 
the point, whether it is authenticated accord- 
ing to the statute. The effect of such probate 
being conclusive, to the extent already assert- 
ed, in Massachusetts, must be so far conclusive 
in this comt as to property within the same 
state. Mills v. Duryee, 7 Cranch [11 U. S.] 
481. 

There were some other points suggested at 
the argument, upon which at present it is un- 
necessary to express any opinion. Itpon the 
whole the biU for a revivor is to be dismissed. 
But this dismissal is to be without prejudice 
to the plaintiffs to file an original bill in the 
nature of a bill of revivor for the purpose of 
obtaining the benefit of the former proceed- 
ings upon the original bill; and the plaintiffs 
are to be at Ubeity to make all" such parties 
thereto, as they may be advised. 

Bill dismissed accordingly. 
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Case Wo. 13,933. 

SLACOJI V. WISHAHT. 

[3 ilcLean, 517.] i 

Circuit Court, D. Ohio. Dee. Term, 1844. 

Notes — Fraud — Bona Fide Assignee Without 
Notice. 

1. Fraud may be set up as a defence by the 
maker against the payee of a note. 

2. The same defence may be made against an 
assignee "ivho had notice of the fraud before the 
assignment. Or it may be set up by an assignee 
after the note was due, or if assigned without 
consideration, 

3. But against a bona fide assignee, for a val- 
uable consideration, before the note was due, 
such a defence cannot be made. 

At law. 

;Mr. Starr, for plaintiff. 

Spalding & Chase, for defendant. 

LEAVITT, District Judge. This suit "was 
brought by the plaintiff as the indorsee of two 
proinissory notes, each for the sum of §666.66, 
dated the 23d of August, 1838, drawn by the 
defendant, payable to the order of Joseph H. 
Benham, at the Franklin Bank of Cincinnati; 
one, due in twelve— the other, in eighteen 
months from date. The defendant set up, as 
a defence to the action, that these notes were 
obtained, by fraud, and without consideration; 
and that they were transferred to the plain- 
tiff after maturity, and, therefore, in a suit 
in his name, are subject to the same excep- 
tions, and open to the same defence, as if sued 
in the name of the payee. 

The material facts proved were as follows: 
In the early part of August, 1838, Benham, 
the payee of the notes, then being the editor 
and publisher of a newspaper at Cincinnati, 
called the Kentucky and Ohio Journal, wrote 
to the defendant, residing at St. ClairsviUe, in 
this state, expressing his desire to sell the pa- 
per, and advising the defendant to pm-chase it, 
for his son, a printer. In this letter, Benham 
gave a veiy favorable account of the condi- 
tion and prospects of the paper, representing, 
among other things, that there were then 
about fourteen hundred paying subscribers in 
the county, besides several hundred in the 
city; and, assuring him, that five hundred 
subscribers could be at once obtained, in the 
city, to a daily paper; and, that the concern 
could be made worth eight or ten thousand 
dollars per annum. Soon after the receipt of 
tliis letter, the defendant visited Cincinnati; 
and, after examining the office-book, subscrip- 
tion list, &c., purchased one half of the paper, 
at two thousand dollars, and executed the 
two notes above described, together with an- 
other, not now in controvei"sy. The notes were 
drawn in the usual form of joint and several 
notes, commencing, we or either of us prom- 
ise, &c.; and it was the intention of the par- 
ties that the name of the defendant's son 
should be added, but they were never exe- 
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euted by him. It is proved, by Mr. Fisher, 
a witness for the defendant, that, a few days 
after the above sale, he purchased from Ben- 
ham the other half of the concern, at one 
thousand dollars. This witness states, that he 
was induced to make this purchase by the 
flattering representations of Benham as to the 
patronage and prospects of the paper; tliat he 
soon became satisfied these representations 
were false and deceptive; that, in fact, tlie en- 
tire subscription list, including exchanges, did 
not exceed twelve hundred names; that the 
paper was unpopular, and subscribers were 
constantly ordering discontinuances, while 
many, to whom the papers were sent, refused 
to take them from the post-offices. This wit- 
ness gives it as his opinion, that the whole 
number of paying subsci'ibers did not exceed 
four hundred; that to one acquainted with the 
ti'ue condition of the paper, it could not have 
been sold for five hundred dollars; and that 
its patronage did not justify the continuance 
of its publication. He published it for a few 
weeks, when it was discontinued, and united 
with and merged in another paper. He also 
states, that it was impossible, at the time of 
the defendant's purchase, by any investigation, 
to ascertain the real state of the paper. The 
witness also states, that neither the defendant, 
or his son, took possession of the concern, or 
in any way exercised any acts of ownership 
or control over it; and that the contract for 
its purchase was abandoned a few days after 
the date of the notes. 

To repel the inference of fraud, from tlie 
foregoing facts, the plaintiff introduced Mr. 
Flinn as a witness, who testified that, at the 
time of the sale to the defendant, he was in 
the employment of Benham, as a clerk in the 
newspaper office; that he gave the defendant 
all the aid in his power, in examining the 
books and subscription list; that Benham was 
not a practical printer, and referred the de- 
fendant to persons employed in the office for 
information concerning the paper. This wit- 
ness also says, he considered the subscription 
list a good one; but that, in his opinion, Ben- 
ham had lost money by the publication of the 
paper. It appears that Benham died in the 
summer of 1839. It is in proof, that the plain- 
tiff is the brother of Mrs. Benham, and is 
now, and has been for eight or ten years, the 
consul of the United States, at Rio Janeiro. 
There is no evidence that he has been in the 
United States since the date of the notes; or 
that he ever saw the notes, or paid any con- 
sideration f6r them. It does not appear from 
the evidence at what time they were indoi-sed 
by Benham. Doctor Lukin, whose deposition 
has been read, says, that in the year 1830, and 
shortly prior to Benliam's death, he had some 
conversation with him in relation to these 
notes. This was after one of the notes had be- 
come due. 

Upon the law applicable to the case, THE 
COURT charged the jury as follows: 
It is a well settled principle, that in a suit 
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by the payee against the mater of a promis- 
soiy note, the latter may set up, as av legal 
ground for refusing payment, that it had its 
inception in fraud; or, that there has heen a 
total failure of the consideration for which 
the note was given. It is equally well settled, 
that where a negotiable note is indorsed, be- 
fore it become due, either in payment of a 
pre-existing debt, or for a good consideration 
paid, without notice of any fraud in its origin 
or execution, the indorsee is regarded as an 
innocent holder; and, as against him, the 
maker cannot set up fraud, as a defence. This 
doctrine has been long established by the ad- 
judication of the courts in this country and 
in England, and is based upon the hypothesis, 
that the interests of a commercial community 
require that every possible facility should be 
afforded to the free and unobstructed circula- 
tion of negotiable paper. But, if a note is 
negotiated after maturity, the indorsee re- 
ceives it subject to all the rights- and equities 
existing between the payee and the maker, be- 
fore the indorsement. The fact that the note 
is overdue, and thus dishonored by non pay- 
ment, is sufficient to put the indorsee on, his 
guard; and if he takes it, he does so at his 
peril. He occupies the same position as the 
payee; and any defence that the maker could 
assert as against the payee, may be set up 
against the indorsee. 

The first important inquiry arising in this 
ease is, whether a fraud was practised upon 
the defendant by Benham, in the sale of the^ 
newspaper to the defendant. It is insisted by 
the counsel for- the defendant, that Benham's 
letter, in connection with the testimony of the 
witness Fisher, clearly establishes the fraud- 
ulent conduct of Benham in this transaction. 
On this point, it will be sufficient to remark, 
that if the evidence satisfies the jury there 
was a wilful suppression, or a false statement, 
of any material facts, in reference to the 
actual condition or future prospects of the 
printing establishment, calculated to mislead 
and deceive the defendant, and which in- 
fluenced his mind in making the pmrchase and 
giving the notes in question, Benham was 
guilty of a fraud. It is contended on the part 
of the plaintiff, that the testimony of the wit- 
ness Flinn repels the presumption of any 
fraudulent design on the part of Benham, and 
sho-n-s that the defendant did not only rely on 
the statements and representations contained 
in Benham's letter, but, after a personal ex- 
amination of the office, and from information 
derived from other sources, entered into the 
conti-act, and executed the notes. Applying 
the law, as stated by the court, it will be for 
the juiy to decide, whether the imputation of 
fraud rests upon the conduct of Benham. 

If the jury shall be led to the conclusion, 
that the evidence merely establishes the fact, 
that, in agreeing to pay two thousand dollars 
for an interest of one half in the newspaper, 
the defendant unwisely and inconsiderately 
gave his assent to a hard bargain, this wiU 
not be sufficient to impeach these notes. That 



the owner of property has insisted upon, and 
the buyer has agreed to give, an exorbitant 
price for it, will not, in the absence of fi-aud 
or unfair dealing, vitiate the conti'act. It is- 
true, an entire failure of the consideration for 
which a note is given, is a legal bar to a re- 
covery upon it; but a failure in part only of 
the consideration, will not protect the maker 
from liability. If the jm-y shall believe the 
transaction to be infected with fraud, another 
important inquiry will present itself for their 
consideration, namely, were these notes in- 
dorsed to the plaintiff, in the usual course of 
business, and before tliey arrived at matiu-ity? 
If thus indorsed, in accordance with the law 
already stated, the plaintiff is an innocent 
holder, and is not chargeable with the conse- 
quences of any fraud attaching .to them in 
their inception. 

The absence of the plaintiff from the United 
States, and the want of testimony on his part,, 
proving any business ti-ansactions between him 
and Benham, are urged by the counsel for the 
defendant, as sustaining the presumption th'at 
the notes were not ti-ansferred in the usual 
course of business. And the testimony of Dr. 
Lukin, it is insisted," is sufficient to conduct 
the juiy to the conclusion, that the notes were 
over due when indorsed by Benham; at least, 
that they were in his possession and under his 
control, till after they arrived at maturity. If 
the jury shall think this conclusion wan-anted 
by the evidence, they may properly presume 
the plaintiff received the notes on the credit 
of the indorser; and if so, he stands in the 
situation of the payee. And any defence 
which could be set up in an action against the 
payee is available in a suit by the indorsee. 

The jury returned a verdict for the defend- 
ant. 



Case No. 12,934. 

SLACUM V. BROWN. 

[5 Oraneh, 0. 0. 315.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1837. 

Lanblord and Tenant — Right op Tenant to 
Abandon fou "Want of Repairs— Sublease. 
A lessee cannot abandon for want of repairs, 
if he has underlet a part of the premises for a 
year not yet expired, although the premises are 
in a ruinous condition. The receipt by the les- 
sor of rent from an under-tenant of part of 
the premises, is no evidence of the lessor's con- 
sent to the lessee's abandonment. 
[Cited in brief in Prior v. Kiso, 81 Mo. 242.3 

Debt for two quarters' rent on a demise at 

per annum due November, 1832, and 

FebruaiT, 1833. 

[John M.] Brown, the lessee, ^^nderlet part 
of the premises to one Thomas, for a year 
ending on the 1st of November, 1833, who 
paid Mrs. [Jane H.] Slacum for the two first 
quarters of the year at §50 a quarter, and 
tendered to her the rent for the two next 
quarters. 

1 [Reported by Hon. William Crunch, Chief 
Judge.] 
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Mr. Semmes, for defendant, offered evi- 
dence to prove tliat tlie premises were veiy 
much out of repair, so that he had a right 
to abandon them, and did abandon them be- 
fore the rent accrued for which this action 
was brought, and prayed the court to in- 
struct the jury "that if they believed, from 
the evidence, that the premises were so much 
out of repair as to do damage to the tenant's 
goods and chattels; and the landlord, on 
notice thereof, i*efused or neglected to re- 
pair; then that the tenant was not responsi- 
ble for rent after quitting the premises, al- 
though no notice of quitting was given to 
the landlord;" and cited Edwards v. Ether- 
ington, 1 Ryan & M. 268; Com. Landl. & Ten. 
304; 6 Law Lib. 304. 450. 

Jlr. Taylor, for plaintiff, contended that 
if the premises were so out of repair, yet, 
as the defendant had underlet a part of them 
for a year ending on the 1st of November, 
1833, he could not in the meantime abandon 
so as to put an end to the demise, which 
was from year to year; and that Mrs. Sla- 
cum's receipt of rent from the under-tenant 
of part of the premises, is not evidence of her 
assent to the abandonment by the lessee. 

THE COURT (nem. con.) refused to give 
the instruction prayed by Mr. Semmes, being 
of opinion that Mr. Brown could not abandon 
after underletting a part of the premises for 
the year. That in such a case the ruinous 
state of the premises, so that the defendant's 
goods were liable to be injured thereby, is 
not sufficient to justify the abandonment; 
and that the receipt by Mrs. Slacum of rent 
from the subtenant of part of the premises, 
is not evidence of her assent to such aban- 
donment. 



SLACUM {POMERY v.). See Case No. 11,- 
2G2. 



Case No. 12,935. 

SLACUM V. SIMMS et al. 

[1 Oranch, C. O. 242.] i 

Circuit Court, District of Columbia. June 
Term, 1805.2 

IxsoLVENOT — Discharge — Fraud. 

An insolvent, who obtains a warrant of dis- 
charge by fraud, is not discharged in due course 
of law. 

Debt [by Slacum] against [Jesse Simms and. 
Peter Wise, Jr.] the principal and surety 
on a prison-bounds bond; plea, covenants 
performed; replication, did not keep in the 
bounds, but departed without being dis- 
charged in due course of law; rejoinder, dis- 
charged in due course of law; and issue 
thereon. 

C- Lee, for defendant, contended that a 
warrant of discharge by the magistrates is 
conclusive evidence that Simms was dis- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reversed in 3 Cranch (7 U. S.) 300.] 



charged in due course of law, and is as much 
a discharge of the bond, as it would be to 
the sheriff, if the prisoner was in actual cus- 
tody. In an action for an escape, the war- 
rant of discharge would be conclusive evi- 
dence. There is no difference between that 
case and an action on the prison-bounds bond. 

Mr. Swann, contra. The issue is, whether 
Simms was discharged in due course of law. 
It does not follow that the surety is dis- 
charged because the sheriff is discharged. 
The sheriff is indemnified, because the act 
of assembly expressly makes the warrant an 
indemnification. The surety is not discharged 
unless the principal is discharged. But Simms 
would not be protected against this bond if 
his discharge was obtained by fraud. 

THE COURT was of opinion (FITZHUGH, 
Circuit Judge, absent) that the warrant of 
discharge is not conclusive evidence that 
Simms was discharged in due course of law. 

Mr. Jones, for defendants, then prayed an 
instruction to the juiy, that if they should 
be of opinion, from the evidence, that the 
warrant of discharge was obtained by the 
fraud of Simms alone, without the participa- 
tion of the magistrates, or of the defendant. 
Wise, (the surety,) the warrant was not void 
so as to enable the plaintiff to recover against 
the defendant, Wise, in this action. Which 
instruction THE COURT refused to give; 
but instmcted them that such fraud, if 
proved, would render the warrant void, and 
therefore the issue could not be supported 
on the part of the defendants. 

Bill of exceptions taken. Verdict for plain- 
tiff, ?1600. 

Reversed by the supreme court, 3 Cranch [7 
U. S.] 300. 



Case No. 1S,936. 

SLACUM V. SMITH. 

[2 Cranch, C. C- 149.] i 

Circuit Court, District of Columbia. Dec. 9, 
1818. 

Slavery — Hikisg as SEAsrAN — Forfeiture op 
Wages. 
The owner of a slave, may hire him as a mar- 
iner to the master of a vessel for a foreign voy- 
age, and may authorize the slave to sign the ship- 
ping articles, and the owner will be bound there- 
by; and the wages will be forfeited by any act 
of the slave, which would forfeit his wages if 
he were a free man; but his wages are not for- 
feited by his quitting the vessel after the voy- 
age is ended, and before the cargo is discharged. 

Indebitatus assumpsit [by Jane H. Slacum 
against Amos Smith] for the hire of a slave. 

At the trial, it was contended on the part 
of the defendant, that the slave had for- 
feited his wages by his misconduct at Lis- 
bon, and by absenting himself. The jury 
found a special verdict, which was submit- 
ted to the court without argument. The 
special verdict stated, that the plaintiff hired 

1 [Reported Dy Hon. William Craneb, Ch'mf 
Judge.] 
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to the defendant, a negro slave, named Da- 
vid, her property, to serve as a mariner on 
board the brig Virginia commaiided by the 
defendant on a voyage from Alexandria, D. 
C, to Lisbon, and thence back to a port in 
the United States; that in pursuance of 
the said contract the said slave, with the 
plaintifiE's approbation and consent, sub- 
scribed shipping articles for the said 'voy- 
age, in these "words: (The articles were in 
the usual form, and are omitted.) That the 
plaintiff received from the defendant §25 
for one month's wages in advance. That 
the brig sailed on the voyage and arrived 
at Lisbon; and while there the slave was 
confined nine days in prison, for disorderly 
conduct, as noted by the proper officer on 
the brig's log-boob. That the brig sailed 
fi-om Lisbon to New York, where she ar- 
rived on the 29th of April, 1813; on which 
day the said slave absented himself from 
the said brig, without leave of the master 
or commanding officer on board, and has not 
since returned. That entries thereof were 
made in the log-book on that day, and for 
three days successively, by the mate hav- 
ing charge of the log-book. That the brig 
had a cargo which was not discharged at 
the time of his so absenting himself. That 
the defendant issued his warrant to appre- 
hend the said slave on the 3d of May, 1813, 
and that he was apprehended under the said 
warrant, but again escaped on the same 
day, and has never returned or been re- 
claimed. If the law be for the plaintiff, 
the jury assess the plaintiff's damages at 
§86; if the law be for the defendant, they 
find for the defendant. 

Mr. Swann, for plaintiff. 
Mr. Taylor, for defendant 

CRANCH, Chief Judge, The 1st ques- 
tion is, whether the slave can be consider- 
ed as a mariner, within the act of congress 
[2 Stat 426], or tlie maiitime law, so as to 
forfeit the wages; and whether the plain- 
tiff is bound by the shipping articles? 2. 
If so, then are the wages forfeited, either 
by the disorderly conduct at Lisbon, or by 
the absenting at New York? 

1. The plaintiff was competent to make 
what contract she pleased. By her assent 
to his signing the articles, and by receiving 
the month's wages in advance, under those 
articles, she bound herself that her slave 
should conduct himself as a seaman, agree- 
able to the articles, and under the penalty 
of the articles and the act of congress. I 
am of opinion, therefore, that the wages 
might be forfeited by the act of the slave. 

2. Has there been any act of the slave 
which would have forfeited his wages if 
he had been a free man? The jury find 
that he was confined nine days in prison at 
Lisbon for disorderly conduct It does not 
appear what was his offence; nor whether 
he was confined at the request of the mas- 



ter, or of the civil authorities of the place. 
It does not appear to amount to desertion, 
and if it did, the forfeiture is waived by 
receiving him again on board. The absenting 

) himself from the vessel after the voyage 

j was ended, and before the cargo was dis- 
charged, is not a forfeiture of wages. See 

-the case of Swift v. The Happy Return 
[Case No. 13,697]. 
I therefore think that judgment should be 

•entered up for the plaintiff. Judgment for 
plaintiff. 

THRUSTON, Circuit Judge, dissenting on 
the first point, and MORSELL, Circuit 
Judge, dissenting on the second point 



SLACTJM (UNITED STATES v.). See Case 
No, 16,311. 

SLADDIN (EMMONS v.). See Case No. 4,- 
470. 

SLADE (LUCY v.). See Case No. 8,595. 



Case Wo. 13,937. 

SLADE V. MINOR. 

[2 Cranch, O. C. 139.] i 

Circuit Court, District of Columbia. April 
Term, 1817. 

Makshal— Action against fok Illegal Xjevy — 
Jdsti FiCATiox — Presumptions. 

1. In an action of trespass against the mar- 
shal of the District of Columbia for levying a 
distress for a militia fine, it is only necessary 
for him, in his justification, to prove those facts 
which give jurisdiction to the military court, 
and that it was regularly constituted, and im- 
posed the fine. 

2. The acts of such a court are presumed to- 
be correct, and it is not competent for the plain- 
tifC to show their irregularity. 

3. An alien is not liable to militia duty. 

4. Naturalization cannot be proved hy paroL 
[Cited in Charles Green's Son v. Salas, 31 

Fed. 111.] 
[Cited in Bode v. Trimmer, 82 Cal. 518, 23 
Pae. 187. Cited in brief in Rump v. Com., 
30 Pa. St. 477.] 

This was an action [by Richard Slade] 
against [Daniel Minor] the deputy marshal 
of the District of Columbia, for levying a dis- 
tress for a militia fine, imposed by a battalion 
court of inquiry, under the acts of congress, 
of the 3d of March, 1803, and 1st of July, 
1812 (2 Stat 215, 769), "more effectually to 
provide for the organization of the militia of 
the District of Columbia." 

E. J. Lee, for plaintiff. 
Mr. Taylor, for defendant 

THE COURT (THRUSTON,. Circuit Judge, 
absent) was of opinion, that it was only 
necessary for the defendant, in his justifica- 
tion, to prove those facts which gave the 
battalion court of inquiry jurisdiction, and 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 
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which showed that the tribunal was regulai*- 
ly constituted; and that having shown this, 
the acts of that court were to be presumed 
to be con-ect, and that it was not competent 
for the plaintiflE to show their irregularity. 

THE COURT also decided that an alien 
was not liable to militia duty, and that the 
naturalization of Charles Slade, the plain-- 
titf's father, could not be proved by parol. 

^"erdict for plaintiff, $56. 



SLADE (SXJCKLEY v.). See Cases Nos. 13,- 
58T and 13,588. 

SLADE (UNITED STATES r.). See Case 
No. 16,312. 

SLAFTER '(OXFORD IRON CO. v.). See 
Case No. 10.637. 

SLATER (ALRICKS v.). See Case No. 259. 

SLATER (CALYERT v.). See Case No. 2,- 
326. 

SLATER HUT. FIRE INS. GO. (HIDDEN 
v.). See Case No. 6,463. 



Case No. 13,938. 

The SLAUGHTER HOUSE CASE. 
[See Case No. 8,408.] 



SLAUGHTER HOUSE CO. (BUTCHERS' 
ASS'N yX See Case No. 2,234. 



SLAYJIAKER (UNITED STATES v.). 
Case No. 16,313. 



See 



Case No. 13,939. 

The S- L. DAVIS. 

[6 Blatehf. 138; i 2 N. B. R. 3.] 

Circuit Court, S. D. New York. May 29, 1868. 2 

Salvage— Cakgo—Phopertt op Uxited States. 

A cargo of cotton belonging to the United 
States, on transportation, on freight, under 
bills of lading, on board of a vessel, from Sa- 
vannah, Georgia, to New York, is liable to 
contribute, in a buit in rem against vessel and 
cargo, toward compensation for salvage services 
rendered to the vessel and cargo. 

[Cited in The Siren, 7 Wall. (74 U. S.) 161.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
court, against the schooner S. L. Davis and a 
cargo of cotton, on tmnsportation by her fi'om 
Savannah, Georgia, to the city of New York, 
to recover for salvage services. The cotton be- 
longed to the United States, and was shipped 
by a treasury agent of the United States, un- 
der bills of lading, which provided that he 
should pay freight at the rate of fifteen cents 
per ton per day, registered tonnage, dangers 
of the seas excepted. The cotton was attach- 

1 fReported by Hon. Samuel Blatehf ord. Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed in 10 Wal'. (77 U. S.) 15.] 



ed, in this suit, before its deliveiy to, or ac- 
ceptance oy, the agent of the United States at 
New York. The district court dismissed the 
libel as to the cotton, holding that it was not 
liable to contribute [case unreported], and, 
from such dismissal, the libeUant appealed to 
this court. 

Charles Donohue, for libellant. 
Wilham M. Evai'ts, for the United States. 

NELSON, Circuit Justice. The only ques- 
tion in this case is, whether the cotton is lia- 
ble to contribute. The salvage service is not 
in dispute, and was exceedingly meritorious, 
and saved the vessel and cargo, the former 
valued at §8,000, and the latter at $150,000. 
The court below allowed $19,500 for salvage, 
which I think not unreasonable, regarding the 
condition and imminent peril of the vessel, 
and the value of the cargo on board. 

The mere fact of the ownership of the cotton 
by the government, in the act of being car- 
ried to its port of destination for the purposes 
of a market, as merchandise, did not, I think, 
exempt it from the lien in case of salvage 
service. I shall not enter into an argument 
in support of this position, as the subject, or 
rather a kindred one— the liability of property 
of the government for general average— and 
the present question incidentally, have been 
most elaborately examined by Mr. Justice 
Story, in U. S. v. Wilder [Case No. 16,094]. I 
am inclined, also, to the opinion, that, it is 
the docti-ine of the admiralty in England (The 
Marquis of Huntly, 3 Hagg. Adm. 246,) and 
of the most approved modern elementary writ- 
ers on the subject in this country (1 Pars. 
Mar. Law, p. 324, bk. 1, c. 9; 2 Pars. Mar. 
Law, p. 625, bk. 3, c. 7; Mai-v. AVreck & 
Salv. § 122. See, also, The Santissima Ti'in- 
idad, 7 Wheat. [20 U. S.] 283). 

The decree below dismissing the libel as to 
the cotton is reversed, and a decree will be 
entered charging it with contribution, with 
costs. 

[On appeal to the supreme court the above de- 
cree wasaffii'med. 10 Wall. (77 U. S.) 15.] 



SLEEPER (JONES v.). See Case No. 7,496. 

SLEEPER V. PING. See Cases Nos. 12,940 
and 12,941. 



Case No. 12,940. 

SLEEPER et al. v. PUIG et al. 

[10 Ben. 181.] 1 

District Court, S. D. New York. Dec, 1878.2 

SnippisG — Chakter — Demurrage — Dispatch — 

Expense of Dischakge— Commissiox 

ON Advaxces. 

1. Where a vessel is to have "dispatch for 

discharging," the time to be allowed is meas- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Affirmed in Case No. 12,941.] 
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ured by the capacity of the vessel to deliver the 
cargo. 

2. Under a charter containing such a clause 
a vessel arrived at Havana with a cargo of pav- 
ing stones, which, by the rules of the port, were 
to be discharged at the mole. Her. master re- 
ported to the consignees on April 4, but, by 
reason of its being Passion Week and the crowd- 
ed state of the mole, she was not brought up to 
the mole till April 14, when she was moored 
hows on, and the stones discharged on a sta- 
ging. The master could have discharged the car- 
go over the side of his vessel in five days, but, 
in consequence of dischai-ging over the bow and 
of custom house regulations as to discharging, 
the vessel was not discharged till April 24th. 
The master of the vessel claimed demurrageand 
that some errors in the vessel's account should 
be corrected, which was refused by the con- 
signees, and the vessel remained in port pending 
tliis dispute till May 3d: Held, that the vessel 
was not entitled to demurrage after the dis- 
charge was completed. 

[Cited in O'Rourke v. Tons of Coal, 1 Fed. 
G21; Gronstadt v. Wittlioff, 15 Fed. 268.] 

3. The vessel was entitled to demurrage for 
all the time after she was reported till she was 
discharged, less five days. 

4. The vessel was not chargeable with the ex- 
pense of the staging or extra expenses caused 
by discharging over the bow, because the char- 
ter agreed that the cargo should be received 
within reach of the vessel's tackles. 

5. The consignees, having made an advance 
to the master which by the charter was to be 
free of commission, could not claim a commis- 
sion on it by reason of their having made the 
advance before they were required to do so. 

[This was a libel by Henry ,T. Sleeper and 
others against Emiiio Puig and Santiago 
Puig.] 

Beebe, Wilcox & Hobbs, for libellants. 
Coudert Bros., for respondents. 

CHOATE, Disti-iet Judge. This is a libel 
by ship owners to recover demurrage and a 
balance due under the charter party from 
the charterers. The charter was for a voy- 
age from New York to Santa Cruz (Canaiy 
Islands) and thence to Havana, Cuba, to 
carry from Santa Cruz to Havana "a cargo 
of stone or other lawful merchandise." The 
freight was to .be §4,000, gold, for the round 
voyage and the vessel's port charges at 
Canary Islands, "one-half payable on dis- 
charge of cargo at Santa Cruz in cash or in 
approved sixty days bills of exchange on 
London at §4.84 to the £ sterling, charterers' 
option, balance on delivery of cargo at Ha- 
vana, free of all commissions." The clause 
relating to demurrage was as follows (words 
in italics being printed): "It is farfJier agt-e^d 
that the said parly of the second part shall he al- 
loiced for the loading and d scliarging of said 
tessel, dispatch for loading at New York and 
discharging at Havana, thirty running days for 
discharging and loading at Santa Cruz. And in 
case the vessel is longer detained by said parly of 
the second part, or their agents, demun'age is to 
be paid the vessel's agent' at the rate of thirty-five 
silver dollars per day, for every day so detained. " 
This charter also provided that the "cargoes 
shall be delivered and received alongside 
within reach of the vessel's tackels." 



The vessel having proceeded to Santa Cruz 
and there taken on board a cargo of paving 
stones, arrived at Havana on the 2d of April. 
On the 4th of April the master entered his 
vessel at the custom house and reported to 
the consignees, the charterers' agents. The 
rules of the port requited that cargoes, such 
as this, should be discharged at the mole. 
The vessel having arrived during Passion 
Week, the charterers claim that they are ex- 
cused from getting her a bex*th or proceeding 
with the work of discharging the ship till 
April 9th, and in consequence of the crowded 
state of the mole she was not brought up to 
the mole till the 14th. At the mole she was 
moored bow on, ana at such a distance that, 
in order to discharge the cargo, it was nec- 
essary to build a staging from the hatchway 
forward to the bow, along which the stones 
were carried on trucks and then they were 
slid down an incline to the mole, where the 
consignees received them. The discharge 
was not completed till the 24th of April, It 
is proved that the master could, with the 
force at his command, have delivered the 
cargo over the side of his vessel in five days, 
but in consequence of delays in receiving the 
cargo on the part ot the consignees, and the 
regulations of the custom house which for- 
bade the discharge of cargo before nine in the 
forenoon without a special permit, and after 
two in the afternoon without a special per- 
mit, and in consequence of the neglect of 
the consignees to obtain such permit till 
sevex*al days after the discharge of the cargo 
commenced, the discharge was protracted as 
above stated till the 24th of April. After the 
discharge of the cargo, a misunderstanding 
arose between the master and the consignees 
as to the settlement of the ship's account, 
the master claiming demurrage and insisting 
on the correction of several alleged errors in 
the account. After several interviews, which 
did not result in an agreement, the master 
received the balance admitted by the con- 
signees to be due to the ship, but without 
consenting to the correctness of the account, 
and sailed on the 3d of May. The delay in 
sailing from April 24th to May 3d was whol- 
ly by reason of this dispute. The libellants 
claim demurrage for twenty-three days from 
April 4th, to May 2d, allowing five days as 
a proper time for discharging the cargo. 

As to the delay while the cargo was being 
discharged between April 14th, and April 
24th, it is clear that they are entitled to five 
days' demurrage. The term "dispatch," 
means "without delay." It does not mean 
"with diligence," nor does it refer to, nor is it 
controlled by, any usages, customs or rules 
of the port. It is a term that does not need 
construction by reference to extrinsic cir- 
cumstances. A charterer, who stipulates for 
dispatch in discharge, takes all risks of be- 
ing able to effect such discharge; and though 
without his fault, as by reason of stress of 
weather, ice, the impossibility of obtaining 
the necessary hands to receive the cargo, or 
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other cause, he is obliged to detain the ship, 
he must pay the stipulated demurrage. The 
time allowed by this phrase for receiving the 
cargo is measured by the capacity of the 
ship to deliver it. This is well settled by 
authority. Davis v. Wallace [Case No. 3,- 
657]; Kearon v. Pearson, 7 Hurl. & N. 380. 
The libellants are therefore entitled to five 
daj's' demurrage on account of the delay aft- 
er the discharge commenced. As to the de- 
lay from the 24th of April to the 2d of May, 
it appears not to be within the stipulation of 
the charter paxty as to demurrage. The ship 
was not during this period detained by the 
consignees but by the master himself. It 
was not a delay in discharging for which de- 
murrage is agreed to be paid. If the master 
thinks it for the interest of his owners to 
stay in port for the purpose of settling a dis- 
pute with the consignees, he may properly do 
so, but I do not see how he can charge the 
damage caused by the loss of time in the use 
of the ship to the consignees as demurrage. 
If the consignees refuse to pay a balance due 
to the ship, tiie owners can recover interest 
from the time it became due and should have 
been paid, but the voyage is ended, and there 
can be no demurrage for such delay. It did 
not appear that the master was unable to sail 
by reason of the refusal of the consignees to 
settle the ship's account. What might be the 
effect of such inability Is not now in question. 
Whether the charterers are liable for de- 
murrage between the 4th of April, when the 
ship arrived at her anchorage, and the 14th 
of April, when she was moored at the mole, is 
a more difHcult question. It has been said 
that "lay days by the general rule do not 
commence until the vessel has arrived at the 
usual place for unloading." 1 Pars. Shipp. & 
Adm. 313. But this does not necessarily 
mean the very place where the cargo is to be 
discharged, although it is doubtless the duty 
of the master, where no place of discharge is 
designated, to proceed to the place to be des- 
ignated by the consignee or charterer, provid- 
ed it be a usual and proper place for dis- 
charge within the port of destination. Brown 
V. Johnson, 10 Mees. & W. 331. Thus in the 
case last cited where by the charter the voyage 
was to London with a cargo usually dischar- 
ged in the docks, it was held that the lay 
days commenced with the arrival of the ship 
in the docks and not from the time of her ar- 
rival at the particular place in the docks 
where she was to discharge. This question 
of delay between arrival in the port and ar- 
rival at the place of discharge was touched 
upon in Davis v. Wallace, supra, but not de- 
cided, the court having found that the delay 
was acquiesced in by the mastei", which pre- 
cluded the claim for demurrage; but, from 
the claim being dismissed on this ground, 
it may perhaps be inferred from the opinion 
that such delay if unexeused is a proper sub- 
ject for demuiTage. In the present case the 
vessel appears to have been brought into the 
usual place of anchorage near the mole, 



where vessels await their return for dischar- 
ging at the mole. The consignees evidently 
assumed the entire control of the matter of 
finding a place for the discharge of the cargo. 
They thereby affii'med their duty under the 
contract, as they understood it, to take chai'ge 
of the ship. It is evident that a delay in find- 
ing a place to disehai-ge is as much within 
the mischiefs sought to be obviated by the re- 
quirement of "dispatch for discharging" in 
the charter party as a delay in receiving the 
cargo after the ship reached the wharf. I 
think upon the whole the case is within the 
rule laid down in Brown v. Johnson, supra, 
and that the charterers are liable for all de- 
lay from the time of the reporting of the ves- 
sel at her anchorage near the mole in readi- 
ness to deliver her cargo, and that the libel- 
lants are entitled to demurrage for fourteen 
days in all, allowing for one Sunday, which 
would have fallen within the period of the 
discharge if immediately commenced, and 
amounting to §490— silver money. 

The consignees charged the ship a com- 
mission on advances of $42.25. This was in 
direct violation of the charter party and is 
not excused by the fact that the advance 
was made sooner than the charter party re- 
quired. They might have refused to make 
the payment till required by the charter, but 
having made it they were bound by the stip- 
ulation that it should be free of all commis- 
sions. 

The charges for building the staging to the 
bow, $37.10, for extra men in ti'ucking cargo 
from the hatch to the bow, $68.00, and for 
two ti'ucks for same service, $8.50. making in 
all $113.60, were improper, because it was 
agreed in the charter that the cargo should 
be delivered within reach of the ship's tac- 
kles and no part of this expense would have 
been necessary if it had been so delivered. 

The expense of towage and pilotage to and 
from the mole appeal's to have been a proper 
charge against the ship. The expense was 
necessary to the delivery of the cargo. The 
fee of ten dollars paid as a gratification to a 
custom house ofiicer is not shown to have 
been either necessary or propei" and was im- 
properly charged. 

On the evidence there was an overcharge of 
five cents a ton for tonnage dues, amounting 
to $13.15, gold, and also an error in comput- 
ing the value of eagles, amounting to $13.38, 
gold. 

The above items for staging, fee to officer, 
extra men and trucks are computed in Span- 
ish currency, which was to gold or silver as 
240 to 100, and these items are therefore 

equivalent to $51 50, gold. 

The other items are: 

Demurrage $490 00 

Tonnage dues 13 15 

Commissions 42 25 

Eri'or in eagles 13 38 

Total $G10 28 

—For which sum, with interest from May :2. 
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1874, and costs, the libellauts are entitled to 
a decree. 

[On appeal to the cii*euit court, the decree 
of this court was affirmed, with costs. Case 
No. 12,941.] 



Case Wo. 1S,941. 

SLEEPER et al. v. PUIG et al. 

[17 Blatchf. 36; 8 Reporter, tiTu.} i 

Circuit Court, S, D. New York. Aug. 12, 
1879.2 

Shipping— DEsi0RRAGE--Drscn.\RGE— Dispatch. 

1. A charter-party for the voyage of a vessel 
from New York to Santa Cruz (Canary Islands), 
and thence to Havana, Cuba, provided that the 
respondents were to be allowed, for the loading 
and discharging of the vessel, "dispatch for 
loading at New York and discharging at Ha- 
vana; thirty running days for discharging at 
Santa Cruz;" and that, if the vessel should be 
longer detained by the respondents, demurrage, 
at so much per day, should be paid, day by 
day, for every day so detained. Meld, that the 
customs and rules of the port of Havana were 
not to control as to the time for discharging 
there, but that the respondents were bound to 
take the cargo, at Havana, as rapidly as the 
vessel could deliver it. 

[Cited in O'Rourke v. Tons of Coal. 1 Fed. 
621; Lindsaj v. Cusimano. 10 Fed. 305; 
McLeod V. Sixteen Hundred Tons of Ni- 
trate of Soda, 55 Fed. 530.] 

2. By the rules of the port the cargo could be 
delivered only at the mole. The vessel came 
to anchor and was ready to deliver her cargo. 
There was no room for her at the mole. She 
was delayed till ruom was found. Held, that, 
under the terms of the charter-party, the risk 
of delay in obtaining a place of discharge at 
the mole, was on the respondents, and not on 
the vessel. 

[Cited in Moody v. Five Hundred Thousand 
Laths, 2 Fed. 608.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[This, ^vas a libel by HeiUT J. Sleeper and 
others against Emilio Puig and Santiago 
Puig to recover demurrage and a balance 
due iinder a chax-ter part. From a decree in 
favor of libelants (Case No. 12,940), respond- 
ents appealed.] 

Beebe, Wilcox & Hobbs, for libelants. 
Coudert Brothei-s, for respondents. 

BLATCHFORD, Circuit Judge. By the 
charter-party the vessel was chartered to 
the respondents for a voyage from New York 
to Santa Cruz (Canary Islands) and thence 
to Havana, Cuba. The cargo from Santa 
Cruz tQ Havana was to be stone or other 
lawful merchandise. The charter money was 
to be $4,000 gold for the round voyage, and 
the vessel's port charges at the Canary Is- 
lands; one half of the charter to be "payable 
on the discharge of the cargo at Santa Cruz, 
in cash, or in approved sixty days' bills of ex- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
8 Reporter, 357, contains only a partial report.] 

2 [Affirming Case No. 12,940.] 
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change on London, at $4 84 to the pound ster- 
ling, charterers' option; balance on delivery 
of cargo at Havana; free of all commissions." 
The respondents were to be allowed, for the 
loading and discharging of the vessel, "dis- 
patch for loading at New York and dischar- 
ging at Havana; thirty running days for dis- 
charging and loading at Santa Cruz;" and, 
in case the vessel should be longer de- 
tained by the respondents or their agents, de- 
murrage was to be paid the vessel's agent at 
the rate of 35 silver dollars per day, day by 
day, for every day so detained. It was fur- 
ther provided, that the cargo or cargoes 
should be delivered alongside, within reach 
of the vessel's tackles; .and that the vessel 
should "be consigned to charterers' friends 
at Santa Gruz and Havana, free of commis- 
sion." 

The libel alleges that the vessel took on 
cargo at Santa Cruz and arrived at Havana; 
that her master duly reported his readiness to 
discharge cargo on the 4th of April. 1874; 
that the agents of the respondents did nqt 
give the vessel dispatch in discharging, but 
neglected to discharge the cargo for 17 days 
over the necessary lay days, imder the terms 
of the charter-party, so that there became 
due to the libellants, for demurrage, $672.35; 
that $212.24 is due to the libellants for bal- 
ance of freight on the cargo discharged at 
Havana; and that the libellants paid for 
the respondents, at Havana, for extra ex- 
penses in discharging cargo, $49.26. 

The answer sets up that the charter money 
was fully paid; that, when the vessel ar- 
rived at Havana, the consignees of the re- 
spondents, as soon as they were notified of 
her arrival, immediately proceeded to assist 
her master in procuring a wharf and in un- 
loading the vessel; that, when she arrived, 
there was no berth unoccupied at the wharf, 
nor was it possible to procure one; tliat, by 
the laws and usages prevailing in the harbor 
of Havana, the control of wharves and 
berths, as well as the number of hours per 
day allowed for the discharge and loading of 
cargo, is not with the merchants or other 
private individuals, but with the government 
officials, who dispose of said matters as they 
deem proper; that, as soon as it was possi- 
ble, the said officials provided a proper and 
suitable berth for the vessel; that the master 
thereupon proceeded to discharge and was 
allowed the full and usual number of hours 
per day wherein to effect said discharge, but, 
owing to the insufficiency and inability of her 
crew, the discharge was unusually slow; 
that thereupon and at the request of the mas- 
ter, the consignees of the cargo supplied him 
with exti'a men to enable the crew to dis- 
charge more rapidly; that, if there was any 
delay in unloading the cargo, it did not pro- 
ceed from any negligence or default of the 
respondents, or of their consignees or agents; 
and that the usual dispatch in the port of 
Havana was used for the unloading of tie 
cargo. 
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The district court awarded to the libellants 
$490 for l-i days' demurrage, at $35 -per day, 
and also $120.28 for balance due on charter- 
party. The respondents have appealed. The 
only question raised, in this court, is as to 
the demurrage. The district court held that 
the -word "dispatch," in the charter-party, 
means, "without delay;" that it does not 
mean "with diligence," nor does it refer to, 
nor is it controlled by, any usages, customs 
or rules of the port; that it is a term that 
does not need construction by reference to 
extrinsic circumstances; that a charterer 
who stipulates for dispatch in discharge takes 
all risks of being able to effect such dis- 
charge; that though, without his fault, as, 
by reason of stress of weather, ice, the im- 
possibility of obtaining the necessary hands 
to receive the cargo, or other cause, he is 
obliged to detain the ship, he must pay the 
stipulated demun-age; and that the time 
allowed, by this phrase, for receiving the 
cargo, is measured by the capacity to deliver 
it. It is contended for the respondents, that, 
if such is the correct view, there is no dif- 
ference between the legal consequences at- 
tached to the word "dispatch" and those 
which follow where a fixed and determined 
period of time is stated; that the term "dis- 
patch" is to be construed according to the 
surrounding circumstances; and that there 
is nothing showing, or tending to show, that 
the parties ever understood or intended that 
they should be bound on the one side, or en- 
titled on the other, to any more than diligent 
effoi-ts on the part of the charterer to discharge 
as rapidly as circumstances would allow. 
Attention is called to the fact that the char- 
ter-party allows 30 i-unning days for loading 
and discharging at Santa Cruz, while the 
expression "dispatch" is used in reference to 
loading at New York and discharging at 
Havana, and from this it is argued, that the 
respondents did not intend to bind themselves 
to the same rigid rule which the courts have 
applied where a determined number of days 
is stated. 

If it had been intended that the customs 
and rules of the port of Havana should con- 
trol as to the time for discharging there, it 
was veiT easy to have so provided. In the 
absence of such a provision, and by the use 
of the word "dispatch," it must be held that 
the respondents were bound to take the ear- 
go as rapidly as the vessel could deliver it. 
Keen v. Audenried [Case No. 7,639]; Davis v. 
Wallace [Id. 3,657]; Thacher v. Boston Gas 
Light Co. [Id. 13,850]. The court below de- 
cided that five working days was a proper 
and reasonable time for discharging the car- 
go; that it could have been delivered by the 
vessel in five working days; and that the 
vessel was entitled to insist on such dis- 
patch. In these conclusions that court was 
correct. 

The vessel arrived at Havana on Tliurs- 
day, April 2d. Friday, April 3d. was Good 
Friday. On Saturday, the 4th, the vessel 



came to her anchorage, and on the same day 
she was entered at the custom house, and 
was reported by the master to the consignees 
of the respondents, as ready to discharge. 
The rules of the port required that her cargo 
should be discharged at the mole. She was 
not brought up to the mole until the 14th. 
The mole was crowded with vessels and a 
place there could not be obtained for her 
before that day, the custom being to gi'\'<* 
berths to vessels there in the order of their 
arrivals, and the assignment of berths be- 
ing in the control of the captain of the port. 
The vessel was at anchor in the usual place 
of anchorage near the mole, where vessels 
await their turn for discharging at the mole. 
The respondents' consignee. Morales, to 
whom also the vessel was consigned, in ac- 
cordance with the charter-party, testifies, 
that the vessel was at anchor when he was 
informed by the master of her arrival, and 
that the wharf clerk of his house undertook 
tliereupon to procure a. berth for her at the 
wharf. It is contended for the respondents, 
that their liability for demun-age commenced 
only when the vessel arrived at the mole; 
that then, and then only, could delivery be 
made of the cargo; that the vessel could not 
be discharged until that time; that the rifjk 
in the interval was the master's; and that, 
until the master placed the respondents* con- 
signees in a position to receive the goods, he 
could not hold the respondents for demur- 
rage. It was held, by the court below, that 
the respondents' consignees assumed the en- 
tire control of the matter of finding a place 
for the discharge of the cargo; that they 
thereby affirmed their duty, under the con- 
tract, as they understood it, to take charge 
of the vessel; that a delay in finding a place 
to discharge is as much Avithiu the mischief 
sought to be obviated by the requirement of 
"dispatch for discharging," in the charter- 
party, as a delay in receiving the cargo after 
the vessel reaches the wharf; and that the 
respondents are liable for all delay from the 
time of the reporting of the vessel at her an- 
choi-age near the mole in readiness to deliver 
her cargo. The obligation of the vessel, by 
the charter-party, was to deliver the cargo 
at Havana, and the second half of the char- 
ter money was payable on the delivery of the 
cargo at Havana. The respondents contiact- 
ed for "dispatch" in discharging at Havana, 
and for the stipulated demiu-rage per day, 
day by day, for eveiy day the vessel should 
be detained by the respondents or their 
agents, longer than the time thus provided 
for. The vessel, from the 4th of April, was 
at her anchoi*age ready to deliver her cargo. 
She did not get aground, or in any manner 
become disabled or prevented from going 
to the mole or from delivering her cargo, 
except by the fact that there was no room 
for her at the mole.. Under these circum- 
stances, and in view of the terms of this 
charter-party, the rbih was on the respond- 
ents and not on the vessel, of any delay in 
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obtaining a place of discharge at the mole. 
Brown v. Johnson, 10 Mees. & W. 331. 

The defence that there was delay in dis- 
charging because of the insufficiency and in- 
ability of the crew of the vessel is not made 
out. The discharging of the cargo was not 
completed until the 24th of April. Of the 
20 days from April 4th to April 24th, the dis- 
trict court excluded Sunday, April 5th, and al- 
lowed the five days next ensuing for dis- 
charging, and charged the respondents with 
14 days' demurrage. This was con-ect. 
There is no satisfactory evidence that any 
one of such five days was a holiday or a day 
on which servile labor was not permitted. For 
every day from April 10th to April 24th, in- 
cluding the Sundays in that time, the vessel 
was entitled to demuri-age, and the sum 
awarded, §490, was correct. There is no 
complaint as to the allowance to the libel- 
lants of the items amounting to §120.28. 

The libellants are, therefore, entitled to a 
decree for §610.28, with interest at 6 per cent, 
per annum from May 2, 1874 (the date fixed 
by the court below), and for §75.49, their 
costs in the district court, and for their costs 
in this court, to be taxed. 



Case No. IS, 943. 

In re SLEVIN. 

[4 Dill. 131.] 1 
Circuit Court, E. D- Missouri. 1877. 
Baskruptoi' — CoMinssioss to Assignee. 

Certain real estate of the bankrupt had been 
mortgaged by him prior to the bankruptcy, with 
a power of sale in a trustee: the district court 
ordered that the trustee sell the property and 
that the assignee join in the sale: the property 
was sold to the mortgagee and the amount of 
the bid was credited on his debt: no money was 
received or paid out by the assignee: Held, un- 
der the Revised Statutes, see. 5100, that the 
assignee was not entitled to commissions on 
the amount for which the property was sold. 

[In review of the action of the district 
court of the United States for the Eastern 
district of aiissouri.] 

The district court allowed Mr. Player, the 
assignee in bankruptcy of Mr. Slevin, §169.- 
09 commissions on a sale of real estate, and 
ordered that the same be paid by Mr. Seud- 
der, a mortgage creditor of. the bankrupt. 
[Case unrepoi*ted.] It is to reverse this or- 
der that the present petition for review was 
brought by Scudder. 

The facts were these: Sir. Scudder held 
certain notes made by Mr. Slevin, secured 
by a deed of trust on real estate. Before 
the notes became due Slevin was thrown 
into bankruptcy, and when they became 
due and were not paid, an order of the 
court was prayed that the ti'ustee should 
sell the property and that the assignee 
should join in the sale. The order was 
made and the property was sold, but did not 

I [Beported by Hon. .Tohn F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



■ sell for enough to satisfy the deed of ti-ust. 
The register, however, allowed the assignee 
§169.09 for commissions, which was approv- 
ed by the distilct court. It is this allow- 
ance which is sought to be set aside by 
means of the bill of review. For Mr. Sciid- 
der, it was contended that neither Slevin nor 
the assignee had any interest in the real es- 
tate except for lany excess there ^might be 
above the amount of the deed of trust, and 
that as there was no such excess, and as the 
property had never come into possession of 
the assignee, there was nothing for him to 
have commissions on. For the assignee, it 
i was contended, on the other hand, that as 
i the assignee was ordered to join in the sale, 
the whole proceeds passed as much through 
his hands as through the hands of the trus- 
tee. The bankrupt act (Rev. St § 5100), pro- 
vides that "the assignee shall be entitled to 
an allowance for his services on all moneys 
received and paid out by him,"— a specified 
commission. 

Mr. Normile, for Mr. Scudder. 
Mr. Myers, for the assignee. 

MILLER, Circuit Justice, In rendering his 
judgment, observed that he was compelled 
to difEer with the district court The as- 
signee was not, under the circumstances, 
entitled to commissions. He was allowed a 
reasonable sum for what he actually did in 
signing the deed. Of this no complaint is 
made. But the assignee claims also a com- 
mission on the amount bid at the sale by the 
mortgagee. To this he is not entitled. All 
that the assignee did was to sign his name 
to the deed of sale, for which service he had 
been already paid. The trustee had made 
the sale, and the only claim the assignee 
could have under the law (Rev. St. § 5100) 
was for money actually received and paid 
out; and he had neither received nor paid 
out a dollar. It was claimed that, constmct- 
ively, the whole amount had passed through 
•his hands, but the fact was that no money 
had passed at all, as the creditor had bought 
in the property, which was credited on his 
debt. The bill of review must, therefore, 
be sustained, and the order of the district 
court reversed and set aside. Reversed. 



Case l^o. IS, 943. 

In re SLIGHTER. 

[2 N. B. R. 336 (Quarto, 107).] i 

District Court, D. Minnesota. 1869. 

Husband and Wife— Wife Engaged in Trade — 
Debts— State Statute. 

A feme covert engaging in trade must do so 
in accordance with the statute of the state. 
Not having done so, and being incapacitated 
to make contracts, she may avail herself of her 
coverture to defeat the debt which is the ba- 
•sis of bankruptcy proceedings. 

[Cited in note to In re Goodman, Case No. 
5,540.] 

1 [Reprinted by permission.] 
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The testimony showed that David P. 
Slichter and Catharine H. Slichter, his 
mother, a feme covert, were trading under 
the name of Slichter & Son- 

XELSON, District Judge, said: That mar- 
ried women in this state had been relieved of 
many of the disahilities of coverture in re- 
gard to the use, enjoyment, and disposal of 
their property acquired as provided in the 
statutes; hut that the law still imposed 
many restrictions upon their actions in re- 
gard to their separate property. That Mrs. 
Slichter, being a feme covert, could make 
no contract in the course of the business 
and trade of Slichter & Son, legal and bind- 
ing upon her, unless authorized to engage in 
business by the laws of Minnesota. That 
under section 5, p, 500, Rev. St. Minn., a 
married woman could engage in tx-ade, in 
her own name, so as to be bound by con- 
tracts entered into by her in the course of 
her trade, only when her husband abandons 
her, or neglects to make adequate provision 
for her maintenance or that of his family. 
In such a case license can be obtained from 
a judge of probate to trade, and all con- 
tracts made in the course of her business 
are valid and binding upon her as if she 
was sole; the issues and profits are held 
by her free from the control or interfer- 
ence of her husband or his creditors; and 
tlie husband is not liable for any indebted- 
ness incurred in the course of her business. 
There being no evidence that Mrs. Slichter 
was engaged in business by virtue of any 
authority conferred by the statute, she could 
avail herself of her coverture to defeat the 
debt which was the basis of bankruptcy 
proceedings. 



SLICK. The SAM. See Cases Nos. 12,282 
and 12.283, 



Case No. 12,944. 

Ex parte SLOAN et al, 

[4 Sawy. 330; i 23 Int. Rev. Rec. 354; 10 
Chi. Leg. News, 26.] 

District Court, D. Nevada. Sept. 21, 1877. 

Courts — Crimin-al Jurisdiction — Indian Reser- 
vations. 

After a state has been admitted into the 
Union, the fact that within its boundaries land, 
the fee of whicli is in the United States, is set 
apart as an Indian reservation, is not enough, 
of itself, to give a United States court jurisdic- 
tion to try a person for a murder committed 
witliin the limits of such reservation. 

The prisoners [Jerry Sloan and othore] hav- 
ing been committed to answer indictments 
charging them with the murder of two men, 
were brought up on a writ of habeas corpus, 
and asked to be discharged from custody, 
upon the ground that the indictments showed 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



upon their face that the circuit court of the 
United States had no jurisdiction to trj'^ them. 
Both indictments describe the place where 
the crime is alleged to have been committed 
in the sajne words, as follows: "At and with- 
in the boundaries of the Moapa Indian reser- 
vation of the United States of America, in 
the district aforesaid" (Nevada). The indict- 
ments are found under section 5339 of the 
Revised Statutes, which provides that "every 
person who commits murder within any fort, 
arsenal, dock-yard, magazine, or in any other 
place or district of country under the exclu- 
sive jurisdiction of the United States," shall 
suffer death. The constitution of the United 
States (article 1, § 8) gives congress power to 
exercise exclusive legislation "over all places 
purchased, by consent of the legislature of 
the state in vrhich the same shall be, for the 
erection of forts, magazines, ai-senals, dock- 
yards and other needful buildings," and, in 
another clause, power to "regulate commerce 
with the Indian tribes." Nevada was admit- 
ted into the Union on an equal footing witli 
the original states, October 31, 1864 (13 Stat. 
749), By the act of May 5, 1866 (14 Stat 43j, 
there was "added to and made part of" the 
state other territory upon which the present 
Moapa Indian reservation is situated. The 
reservation was set apart by the president 
on March 12, 1873. It is admitted that when 
Nevada became a state, and when the act 
of May 5, 1800, was passed, the fee of the 
land now covered by the reservation was in 
the United States. It is, perhaps, also wor- 
thy of notice tliat the Revised Statutes of the 
United States do not contain the definition 
of "Indian counti-y" found in the act of June 
30, 18.34 (4 Stat. 728), nor that section of the 
same act which provided that the laws of the 
United States, for punishment of crimes com- 
mitted within the sole and exclusive jurisdi<-- 
tion of the United States, shall be in force in 
the Indian country. The mai-shal's return to^ 
the writ shows that he holds the prisonei-s, 
by virtue of a commitment issued out of the 
circuit court, to answer the indictments in 
question, 

Robert M. Clarke and Thomas H. Wells, for 
petitioners.. 

Charles S. Varian, U. S. Atty., and Ellis & 
King, opposed, 

HILLTBR, District Judge, Upon this state 
of facts the inquiry is, how and when, if 
ever, the United States has acquired exclu- 
sive jurisdiction over this reservation, or the 
power of exclusive legislation, which is the 
same tiling. U. S. v. Bevans, 8 Wheat. [21 
U. S.] 330. 

Nevada, having been admitted into the 
Union upon an "equal footing with the orig- 
inal states," must have the same jurisdiction 
over the territory within her limits that those 
states have over their territory. 

Before the establishment of the United 
States government, the original states pos- 
sessed full sovereign power; they retain it 
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now, except so muclx as they have parted 
"With foi* national purposes. 

Withiu the original states the only mode by 
■which the government can acquire exclusive 
jurisdiction over a piece of land is by purchase, 
■with the consent of the state, for certain spec- 
ified purposes. Here occupation of land, of 
which it owned the fee, within a state could 
not give the United States the power of exclu- 
sive legislation. How the United States is to 
acquire exclusive legislation over lands of 
which it is the owner when the state is ad- 
mitted, may be a question; but it seems plain 
That in such case there must be a cession of 
its ordinary jurisdiction by the state in some" 
way. 

In the case of People v, Godfrey, 17 Johns. 
225, a murder committed by one soldier upon 
iuiother within Fort Niagara was held to be 
clearly within the jurisdiction of the state, 
iiltlwugli that fort had been occupied as a 
fortress since 1759; first by the French, 
then by the British, and lastly by the United 
States. Such occupation was held not at all 
inconsistent with the rights of the state to 
exercise its ordinarj^ jurisdiction within the 
fort. 

Jurisdiction to legislate over a district of 
country has no necessary connection with the 
ownership of the fee-simple of the soil; in 
fact, the two are seldom united. Com. v. 
Young, Brightly, N. P. 302. 

Nearly all the land within Nevada was, and 
indeed still is, the property of the United 
States. By admitting the state upon -the 
terms it did, the United States consented to 
occupy the position of a private proprietor of 
the lands it owned within the new state, only 
stiijulating to be exempt from taxation and 
interfei-ence in disposing of its lands. By its 
admission, and by the act of :ilay 5, 1866, 
Nevada acquired the same jurisdiction over 
the land now embraced by the Moapa reser- 
vation as over any other poi-tion of its terri- 
toiy. That an executive order made long aft- 
erward could not, proprio vlgore, take away 
the power of the state to legislate for this 
territory and confer it exclusively on the 
United States is a plain proposition. 

The fee of the land covered by the reserva- 
tion is still in the United States, and the land 
is occupied by the government as an Indian 
I'eservation. 

In this respect, this ease is like tliat of 
U. S. v. Stahl [Case No. 16,373j, in which Mr. 
Justice Miller held that such ownership, to- 
gether with the occupation by the United 
States as a fort, did not oust the state of 
Kansas of its ordinary jurisdiction, acquired 
by its admission into the Union on an equal 
footing -with the original states, to punish 
murder committed within the fort. And in 
another case, the same justice held that the 
circumstance that the homicide was commit- 
ted on an Indian reservation was not enough, 
of itself, to give a United States court juris- 
diction. U. S. V. Ward [Id. 16,639]. See, 
also, U. S. V. Rogers, 4 How. [45 U. S.] 567; 



U. S- V. Bailey [Case No. 14,405]; People v. 
Lent, 2 Wheeler, Cr. Gas. 548; and U. S. v. 
Sa-Coo-Da-Cot [Case No. 16,212]. 

The authorities, both national and state, are 
uniform, and are unequivocally against the 
jurisdiction of a United States court in a case 
like the present. I have no doubt that, the 
land now constituting the Moapa Indian res- 
ervation having been made a part of the 
state of Nevada, without any reservation of 
jurisdiction in favor of the United States, 
the only way which that government can get 
exclusive jurisdiction over it must be by ces- 
sion from the state. 

The fact that the persons killed were em- 
ployed at the time by the United States can, 
of itself, make no difference. There is no 
law of the United States, if congress has the 
power to make such an one, declaring the 
killing of a government employee, without 
reference to the place where he is killed, a 
crime against the United States. 

Nor is there any question here as to the ex- 
tent of the power of congress to regulate com- 
merce with the Indian tribes. The courts of 
the United States have no criminal jurisdic- 
tion, except such as is given to them by some 
law of the United States, and congress has 
not yet attempted to create the crime of mur- 
der under the power given it to i*egulate com- 
merce with the Indian tribes. 

The district attorney insisted that the alle- 
gations of the indictments in reference to the 
place where the crime is charged to have 
been committed were defective at most, and 
did not show such an entire want of jurisdic- 
tion as would justify a discharge of the pris- 
oners upon habeas corpus. The language of 
the indictments has been given above, and 
it shows the crime to have been done on the 
"Moapa Indian reservation." No laws or res- 
olutions of congress or the state of Nevada, 
or other matters which affect the question of 
jurisdiction, have been brought to my notice, 
either by the return to the writ or the argu- 
ment, nor is it seriously urged that any such 
matters do, in fact, exist. Under such cir- 
cumstances, I do not feel justified in restrain- 
ing the petitioners of their liberty, because 
it is possible to suggest facts which would 
give the court jurisdiction, but which are 
neither set out in the indictment nor the re- 
turn, nor shown in any way to be anything 
more than creatures of the prosecuting oflSr 
cer's imagination. 

The return of the officer shows that he 
holds these men by virtue of a commitment 
to answer these indictments. In such a case 
it becomes a duty to look into the indict- 
ments, and if neither of them charges an of- 
fense within the jurisdiction of a court of the 
United States, the prisoners are entitled to 
their discharge. In my judgment, neither of 
these indictments does charge the prisoners 
with the commission of a crime triable in the 
coxtrts of the United States. The prisoners 
are, therefore, to be discharged from the cus- 
tody of the marshal. 
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It T\'as sujcgosted at the hearing that, in 
case of the dischai-ge of the prisonei-s upon 
this -writ, the state authorities desired to take 
and i>rosecute them for these homicides. In 
aeeordanee with this suggestion, and finding 
higher authority for such a course, the mar- 
siial will be directed, when he releases the 
prisoners, to deliver them to .any state officer 
in readiness to receive them. U. S. v. Sa-Coo- 
Da-Cot, supra; U. S. v. Cisua [Case Ko. 14,- 
7J)ol. 

Ordered accordingly. 



Case No. 1S,945. 

In re SLOAN. 

[13 Blatchf. 67; 1 12 N. B. R. 59.] 

Circuit Court, Is. D. New York. June 29, 
1875. 

Bankruptcy — Appi.icatiox for Discharge — 
WiiEX MUST BE Made. 

1. Tlie provisions of the twenty-ninth section 
of the bankruptcy act of March 2, 18(57 (14 
St.1t. .331). that, "at any time after the expira- 
tion of six months from the adjudication of 
bankruptcy, or if no debts have been proved 
against the bankrupt, or if no assets have come 
to the hands of the assignee, at any time after 
the expiration of sixty days, and within one 
year from the adjudication of banliruptcy, the 
bankrupt may apply to the court for a discharge 
from his debts," require the application for a 
discharge to be made in all cases within one 
year from the adjudication of bankruptcy, 
whether there are debts pro'ptd or assets re- 
ceived, or not. 

[FoUowed in Re Wood, Case No. 17,936. 
Cited in Re Brockway, 23 Fed. 585.] 

2. The district court has no power, in any 
case, to jirant a discharge, unless it be applied 
for within one year from the adjudication of 
liankruptcy- 

[Followed in Re Wood. Case No. 17,936.] 

[In review of the action of tlie district court 
of the United States for the Northern district 
of New York.] 

Upon the return day of an order to sliow 
cause why the hanknipt should not be dis- 
charged from his debts, certain of his credit- 
ors appeared, and, upon showing to the dis- 
trict court that no assets had come to the 
hands of the assignee, objected, that, inas- 
much as the application was not made witliin 
one year from the adjudication of bankruptcy, 
no discharge could be granted. The court 
(Wallace. District Judge,) refused the dis- 
charge, and delivered the following opinion: 

"The grammatical construction of the twen- 
ty-ninth section of the act of March 2, 1867 
(14 Stat. 531), which controls the decision of 
the question now involved, has been the sub- 
ject of conflicting decisions in several cases 
where it has been passed upon by the eom-ts. 
For the purposes of the present application, 
however, a construction must be adopted in 
conformity with that adjudged to be correct 
in cases wliieh have been decided in both the 
district and the circuit courts for this district. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



It was held by my learned predecessor, that, 
in all cases, an application for a discharge 
must be made within the year from the ad- 
judication. In re Wilmott [Case No. 17,778]. 
A different conclusion was reached, however, 
by Judge Nelson, in the circuit court, upon 
review of a decision of the district court for 
the Southern district of New York; and it 
was held by him, that it is only in cases where 
the application can be made after sixty days 
from the adjudication that it must be made 
within a year. In re Greenfield [Id. 5,773]; 
In re Martin [Id. 9,153]. I confess I am un- 
able to appreciate any reason that prompted a 
distinction to be made in the section, for the 
purpose of compelling one class of bankrupts 
to apply for a discharge within a year, while 
granting to another class an unlimited period. 
There is great propriety in requiring the priv- 
ilege to be exercised within a reasonable time, 
because, a creditor who desires to oppose can 
only do so when the bankrupt chooses to 
move; and, if an unlimited time is permitted 
the bankrupt, he can wait until the absence of 
witnesses, the destruction of evidence, and 
the mutations of time have deprived the cred- 
itor of the means of eflieient opposition. And 
it would seem that the reason for the limita- 
tion applies with equal force to all classes of 
bankrupts. These considerations go far to 
sanction the construction given by Judge Hall, 
but, for the purposes of this motion, it is un- 
necessary to adopt that construction. It is 
quite apparent, that a bankrupt whose es- 
tate has assets, and whose ereditoVs have in- 
terposed to protect their rights, by proving 
their debts, should not be permitted to obtain 
his discharge until he has been subject to the 
orders and supervision of the court sufficient- 
ly long to enable the assignee to avail himself 
of all the advantages which those orders af- 
ford for obtaining Information and assistance 
from the bankrupt, and which, in many cases, 
are essential to the satisfactory administra- 
tion of the estate. It was this view, probably, 
that influenced the framers of the law to pro- 
vide, that, in such eases, no application shall 
be made for the discharge until the expiration 
of six months from the time of the adjudica- 
tion of banki-uptcy. The section under con- 
sideration provides, that such application may 
be made after sixty days, where either debts 
have not been proved, or assets have not 
come to the hands of the assignee. Inasmueli 
as assets did not accrue to the assignee in 
this proceeding, the bankrupt might have ap- 
phed for his discharge at any time after sixty 
days from his adjudication and within one 
year. As held In Re Woolums [Id. 18,034], 
it is only when both debts have been proved 
and assets have come to the assignee, that the 
discharge cannot be applied for until after the 
expiration of six months. Within the con- 
struction adopted by the circuit court in Re 
Greenfield [supra], as he could have applied 
prior to the expiration of sis mouths, he was 
required to apply within one year from his 
adjudication. Not having applied within the 
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year, he has not availed himself of the condi- 
tion which, as I have heretofore held, is not 
permissive only, hut imperative, if he desires 
to apply at all. The objections of the oppos- 
ing creditors are, therefore, weU taken, and 
the discharge must he denied. An order to 
that effect is, accordingly, directed." 

The bankrupt applied to this court for a re- 
view of the order. 

John H. Martindale, for bankmpt 
Charles F. Durston, for creditors. 

HUNT, Circuit Justice. I agree in all re- 
spects with the opinion of Judge TVallace in 
this case. The authority to apply for a dis- 
charge rests entii-ely upon section 29. It must 
necessarily be taken with the limitations in 
that section contained. The only right to ap- 
ply, there given, is to be exercised within one 
year from the time of the adjudication. In 
ray judgment, this applies to all cases, wheth- 
er there are debts proved, or assets received, 
or not. It is a case of limited authority, and 
there is no power to grant a discharge unless 
it is applied for within the time prescribed. 
The excuse of the bankrupt for the delay is a 
reasonable one, and, if there was power, I 
should accept it as satisfactory. 

If it be assumed that the distinction made 
by Judge Nelson, that the limitation of one 
year applies only to cases where there are no 
assets, or no debts are proved, is. a sound one, 
the result here must be the same, No assets 
in this case have come to the hands of the 
assignee. 

Holding the limitation to be imperative, and 
not subject to the discretion of the court, 
there is no power to grant the discharge. In 
my view of the law, the district judge was 
compelled to deny the application for a dis- 
charge, and his order to that eflfect is affirmed. 



Case No. 13,946. 

SLOAN et al. v. The A. B. I. 

[Bee, 250.] i 

District Court, D. South Carolina. Jan. 18, 
1808. 

BOTTOSIRT— FOKEIGX PORT— NECESSITr. 

Hypothecation can only be in a foreign port, 
and under circumstances of absolute necessity, 
Avhere relief cannot be had but by pledging the 
ship. 

[Cited in The Hunter, Case No. 6,90^=; Joy 
V. Allen, Id. 7,552.] 

[Before BEE, District Judge.] 

This ship, belonging to Thomas Wright, 
James Bixby, and the captain, sailed from 
hence to Liverpool, with a cargo belonging 
to Sloan & M'Millan (the actors hi this 
cause,) the freight of which amounted to 
£1878 sterling. The cargo having been de- 
livered, it was found necessary to repair the 
ship. The actors advanced the money for 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 



this purpose, and a further sum to the cap- 
tain, for all which the latter drew a bill of 
£1362 sterling. He was, himself, half own- 
er of the vessel; and the biU was drawn on 
Wright, another part owner, and on Nathan- 
iel Bi.xby, who appears to have had an in- 
terest in the cargo. James Bixby, the other 
part owner, is not noticed in the bill, which 
was i>rotested on the 9th of December last. 
On the 23d of that month, Haley signed a 
paper, in Charleston, purporting to lae an 
hypothecation of the ship for £938. 15s. and 
states therein that the hypothecation had 
been dispensed with in Liverpool, from a 
pei-snasion that the money advanced would 
be repaid on the ship's arrival here. The 
claimants, in their plea and answer, state 
that Haley did not apply to the libellants 
to advance money for these repairs, till after 
the ship had discharged her outward bound 
cargo, and they, as consignees, had received 
the freight. 

The judge said that the principles of the 
law of hypothecation were fully laid down 
in Hopkinson's Rep. 163 to 199, inclusive. 
That he had been guided by those principles 
in several foi-mer decisions, and should con- 
tinue to be so, till a decision of the supreme 
court of the United States shoidd furnish a 
different -precedent. In this ease the paper 
pretending to be a deed of hypothecation 
had not been entered into until the vessel 
had got back to this port, and the bill drawn 
on the owners had been protested. No dis- 
tress on the part of the captain had been 
proved; money was advanced as he wanted 
it, evidently on personal credit, and not on 
that of the ship. The libel Tyas dismissed 
with costs. 
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Case }Sro. 13,947. 

SLOAT V. PATTON. 

[1 Fish, Pat. Cas. 154; i 24 Jour. Pr. Inst. 
(3d S.) 23; 9 West. Law J. 550.] 

Circuit Court, E. D. Pennsylvania. April 8, 
1852. 

Patests— Result — Mode op Operatiox — Pkop- 

ERTT OF PaTESTEE- 

1. A difference in the result of the action of 
two devices is evidence that their mode of opera- 
tion is different. 

2, The invention which is set forth in letters 
patent belongs to the inventor as rightfully as 

1 [Reported by Samuel S. Pisher, Esq., and 
here reprinted by permission.] 



SLOAT (Case No. 12,947) 



[22 Fed. Cas. page 328] 



the liouse he has built, or the coat he wears. 
It can not detract from his title, that the sub- 
ject of it is of his own creation, his thought, 
conceived and developed and matured in the re- 
cesses of his own mind. 
[Cited in Buchanan v. Goodwin, 57 I'^ed. 
1040.] 

This was a bill in eqiiity [b.v George B. 
Sloat against James M. Patton] filed to re- 
strain the defendant from infringing the 
letters patent for "a neAv and useful im- 
provement in the method of planing, tongue- 
ing, grooving, and cutting into moldings, or 
either, plank, boards, or anj' other material, 
and for reducing the same to an equal width 
and thickness, and also for facing and 
dressing brick, and cutting moldings on or 
facing metallic, mineral or other substan- 
ces," granted to William Woodworth, De- 
cember 27, 1828; extended bj the board of 
commissioners for seven years from De- 
cember 27, 1842; extended b.v special act 
of congress, passed February 2G. 1845, for 
seven years from December 27, 1849. and 
reissued July 8, 1845. There were several 
suits involving substantially the same ques- 
tion of infringement, 

Harding, Campbell & Keller, for complain- 
ant. , 
Taylor, Hubbell & Ouyler, for defendant. 

KANE, District Judge. The effoj-t to 
smooth boards and reduce them to a uni- 
form thickness, by the rotary action of cut- 
ter-knives, set in the face of a disc, and 
made to revolve in the plane of the intend- 
ed surface, is of ancient date. But from 
the time of Bramah. half a century ago, 
until now, it has never been successful. 

If it were practicable to construct a ma- 
chine, matliematically accurate in all its 
parts, and of inflexible material, so as to 
prevent all possible vibration; and if, be- 
sides, the wood to be operated on could be 
first deprived of all its elasticity; then each 
cutter, as it passed on its way, removing a 
certain portion of the board, would leave 
the surface absolutely finished behind it; 
and the other cutters and the same cutter 
returning in its revolution, all following in 
absolutely the same plane with the first, 
would pass over the finished surface, nei- 
ther abrading it nor compressing it,, yet in 
contact with it. 

But these conditions involve mechanical 
impossibilities. The strongest engine that 
ever came from the shop, vibrates sensibly 
when it encounters an intermitting resistimce, 
and there is no such thing as a non-elastic. 
The practical consequence is, thatthecutters, 
after finishing their work, still continuing 
to revolve over the smoothed surface, will 
sometimes be impelled for the instant be- 
low the plane of their normal action; and 
on the otlier hand, the board, partially com- 
pressed when under the action of each cut- 
ter in succession, but rising again immedi- 
ately afterward hy its own elastic force, will 



present a new surface to be acted on by 
tlie next cutter, that surface varying in 
height according to the varying density and 
consequent elasticity of the board. This is 
illustrated by the "back lash," an irregular 
trace made on the finished surface by the 
cutters that continue to pass over it, 

Woodworth was the first to propose a rem- 
edy for this, by placing his cutters on the 
periphery of a rotating cylinder, while he 
presented the face of the board in the tan- 
gent plane of their revolution. He thus 
prevented the cutters, while the board was 
moving from touching it a second time, and 
gave the dip and lift cut, which has been 
so often recognized as the characteristic of 
his patented machine. 

It is obvious, that to make this cut it is 
not necessary to place the cutters on a true 
cvlinder. A cone, or even a dished-wheel, 
scarcely deviating in appearance from a 
true disc, will produce the same effect, pro- 
vided the board approaches and leaves the 
cutters in the tangent plane of their revolu- 
tion. I had no difficulty, therefore, when 
the eases of Plympton and Mercer and oth- 
ers were before me some years ago, in hold- 
ing that a cone or dished-wheel, so arran- 
ged, was simply a mechanical equivalent for 
the cylinder of Woodworth; and the rulings 
then made have, on more than one occasion 
since, received the sanction of both the 
judges of this court. 

Strange to say,- in three of the cases now 
before me, the principal dispute has been 
as to the fact whether the machine used by 
the defendant is or is not a disc, or, as it 
has been spoken of in the argument, a 
Bramah wheel. Numerous witnesses, some 
of them highly respectable, have testified 
tliat it is nothing else, and that its cutters 
move of course in the same plane and par- 
allel with the lower face of the board; in 
other words, that the cutting disc coincides 
in its revolutions with the finished surface. 
But it is as certain as any truth in the 
philosophy of mechanics, that in this they 
are mistaken; for the machine in its or- 
dinary working leaves no back lash, and the 
boards, that wei'e passed through it by one 
of the gentlemen who inspected it uniier 
the court's order, show unequivocal marks 
of the dip and lift cut. 

Neither witness nor the counsel has ex- 
plained how a disc, which all describe to be 
like Bramali's wheel, and worked as his 
was, can produce results so different from 
his; nor how it happens that the results 
produced by it are so precisely those wliich 
would be produced by ctitters revolving on 
a flattened cone. On the contrary, all ad- 
mit that the machine does vibrate, and that 
the boards which it commonly works on 
are damp, if not wet, and of course easily 
compressed under the cutters. It is to ex- 
act more than a reasoning faith in human 
testimony, to assure us that such a ma- 
chine, acting on such a material, will, in 
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the Lands of these defendants, renounce tlie 
mechanical law which It has heen exempli- 
:fyiug eveiy-where else for the last fifty 
jears. 

It is true that upon tramming the disc with 
the hed-plate in order to test their parallelism, 
"the defendant's witnesses ohserved no devla- 
iion from the disc form. But, though this 
were so, yet on just such a disc the euttei-s 
might he arranged in such a manner as to de- 
scribe a cone when revolving; and Mr. Pat- 
ton's cutters were not and probably could not 
be trammed. Besides which the axis of the" 
<Iisc was so adjusted at its upper extremitj' as 
to give it at pleasure the oblique action which 
is adapted to the revolving cone, and yet to re- 
store it again in a few minutes with the disc 
pai-allel to the bed-plate. 

When we consider that the machine, while at 
rest, can have its character thus easily modi- 
fied, so as to give proof for the time of par- 
allehsm of its paits, if such proof be desirable; 
-and that while in motion, it defies all scrutiny, 
revolving it may be some three thousand times 
in a minute, and its three cutters, therefore, 
following each other with an interval between 
them of tout the one hundred and fiftieth part 
of a second; and that an obliquity m the disc, 
not exceeding the one-sixteenth of an inch on 
its cutting diameter, would be sufficient to 
■change its effective action; we can apprehend 
without difficulty that the defendant's wit- 
nesses may have fallen, very honestly into er- 
ror. But it is enough for us to know, that ac- 
•cording to the laws of matter and motion, 
wiiich are tlie condensed expression of all me- 
•chanical experience, the machine as they de- 
scribe it can not produce the effects, which we 
see that the machme produces in fact. The 
footprint on the sand indicates with less cer- 
tainty the form and pressure of the foot that 
made it, than a curved cut on the face of a flat 
"board proves a corresponding curvature in the 
path of the cutting tool. 

It is in vain to refer us, for an explanation, to 
the abnormal Influences of vibratory or semi- 
elastic forces, without showing us what those 
influences are, and how they resolve for the 
time a disc into a cone, or enable the maehinisx 
to trace a regulated cuiTilinear surface by the 
rectilinear movement of a plane. This is only 
to reassert the paradox, in more general lan- 
.guage, to prove the controverted fact by refer- 
ence to an unknown theory, 

I must hold, therefore, that the planing ma- 
•chiues of ilr. Fatten, Ashton, and Winslow, 
4ind Ashton and Beers, are essentially the same 
Tvith the planing apparatus of the Woodworth 
.patent. 

The machine employed by Mr. Fatten, and, 
:as it is said, invented by him, for cuttmg the 
tongue and groove, is spoken of as an elliptical 
•saw; it consists of a revolving saw-plate of 
lozenge shape, set at such an oblique angle as 
to make all the teetli on its peripherj- equidis- 
tant from its axis of motion. In revolving, it 
describes, of course, a cylinder, and its action 
as that of a rasp. It does not divide the board, 



as a saw does; but performs the oflice of 
Woodworth's duck-bill cutter, somewhat less 
perfectly, and apparently at greater cost. The 
only points of difEerence are: that what would 
be the one cutter disc of Woodworth is in Mr. 
Patton's machine effectively divided into sev- 
eral, so as to form a series of cutting discs or 
saws; the teeth of which abrade in succession 
the portions of the board to be removed, leav- 
ing the edge i-ough in consequence, instead of 
giving them the comparatively smooth surface 
or the Woodworth machine; and that while a 
broken cutter can be removed from the Wood- 
worth disc, and a new one substituted, a tooth 
broken from Mr, Patton's saw destroys it. 
Whatever, therefore, may be the supposed in- 
terest or noveltj' of the elliptical saw, it must 
in its adaptation to this particular use be re- 
garded as embodying the prhiciple, and consti- 
tuting, but for its inferiority, the mechanical 
equivalent of Woodworth's cutting-wheel. 

The tongueing and gi-ooving apparatus of 
the Ashton and Winslow and Ashton and 
Beers machines are confessedly those of Wood- 
worth's patent. 

The same is true of Snowden's; and his 
planing machine is an equally direct piracy of 
the Barnum patent, now held by the complain- 
ant, 

I have not in tliis opinion discussed the 
question of the vaUdity or extent of Wood- 
worth's patent. These have been so often 
before almost all the couits of the United 
States, as to make them inappropriate topics 
for interlocutory argument. There must be at 
some time or other an end of controversy, as 
to the character of a patentee's property in his 
invention; and now that twenty-three years 
have gone by since the Woodworth patent was 
issued, and passed into litigation, I am dis- 
posed to recognize its parting claim to repose: 
salve senescentem. I therefore limited the dis- 
eus^on at its outset to the single question of 
infringement. 

I have one more remark to make: it is 
prompted by a review of the devices employed 
by these defendants, and those who have gone 
before them in similar controvensies. I can not 
but think that the time has come, when in this 
disti-ict at least the attempt to mask an in- 
fringement of this particular patent should be 
almost regarded as a waste of ingenuity. It is 
a truth of large acceptation, both in policy and 
;moraIs. that it is better in the long run to 
strive patiently for a legal property of one's 
own, than to persist in trespassing on the prop- 
erty of others. The invention which is set 
forth in letters patent belongs to the inventor 
as rightfully as the house he has built, or the 
coat he wears. It can not detract from the 
dignity of his title, that the subject of it is of 
his own creation, his thought, conceived and 
developed and matured in the recesses of his 
mind— that it has cost no man else any thing, 
and he asks nothing in retiu-n for the contribu- 
tion it makes to the general wealth and happi- 
ness, but that security of enjoyment during a 
lunited period, which the laws engage for all 
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other property -tt-itliout limitation of time, and 
without stipulating a price. It would he a re- 
proach to the judicial system if an oAVuership 
of this sort could he violated profitahly or with 
impunity. 

The complainant's coimsel will prepare the 
draught of decretal orders in the several eases 
in accordance with this opinion. 

[For other cases involvinjj this patent, sec 
note to Bicknell v. Todd, Case No. 1,389.] 



Case No. 12,948. 

SLOAT V. PLiYMTON. 

Circuit Court, E. D. Pennsylvania. Oct.. 18-10. 

Patents — Prelim ixaky In.tuxctiox — Acquies- 
cence — PUESUMPTIOX. 

An absolute acquiescence by a patentee in the 
adverse possession and enjoyment of his rights 
by a stranger would, under ordinary circum- 
stances, for a period much leas than six years, 
offer a strong argument against the grant of 
the injimction before a final decree. 

Before KANE, District .Tudge. 

[Cited in 2 Whart. Dig. 415, to the point as 
stated abfve. ^Jfowhere reported; opinion not 
now accessible.] 



Case Wo. 13,948a. 

SLOAT V. SPRING et al.i 

Circuit Court, B. D. Pennsylvania. April 23, 
1850. i 

Patextablk Intentios— Combination's— Antici- I 
r-ATiox— Unsuccessful. Experiments— Origixal l 
AND Reissue Patents as Evidence— Validity I 
OF Reissue— Infringement, "What Constitutes j 
— Mechanical Equivalents. j 

[1. It is when speculation is reduced to prac- 
tice, when experiments have resulted in a con- 
trivance or machine, new and useful, not pre- 
viously known or used by others, that the dis- 
covery or invention is entitled to a patent.] 

[2. If experiments made are unsuccessful and 
useless, and are abandoned, and not followed 
up by a successful machine, nntil a successful 
machine has been made and patented by anoth- 
er, then the right of the latter to his patent 
is not affected by such prior experiments.] 

[3. A patent is prima facie evidence that the 
patentee was the first and original inventor of 
the iniijrovements described in the specifica- 
tions; and a reis,.ue patent granted under au- 
thority of the act of 1836 is prima facie eyi- 
dence'that the machine described in the specifi- 
cations thereof is substantially the same as 
the machine intended to be patented by the 
original patent.] 

[4. The drawings are a part of the descrip- 
tion of the thing patented, and are to be con- 
sidered in connection with the specifications.] 

[5. Although the various combinations and 
mechanical means and instruments of which 
a machine is composed have been previously 
invented or described, a part in one improve- 
ment and a part in another, yet the contriver of 
that machine is the original and first inventor, 
if he was the first to discover the mode of 
combining these different inventions and instru- 
ments together in one organized machine adapt- 
ed to the purposes mentioned in his patent.] 

[Cited in brief in Pitts v. Edmonds, Case No- 
11 491.] • 

1 [Not previously reported.] 



[6. The fact that one who claims to be the- 
first and original inventor of a machine has 
taken into partnership with himself the as- 
signees of another, who also claimed to be the- 
original inventor, instead of litigating with thorn 
the question of priority, is not to be reganled as 
an admission by the former patentee of the 
validity of the patent obtained by the latter, if 
the arrangement was induced either directly or 
indirectly by fraud or misrepresentation.] 

[7. The power to grant an amended patent 
under the statute (Act July 4, 1830, § 13; 5- 
Stat. 122) is given to the commissioner only 
where there is an error in the patent which 
arose through inadvertency, accident, or mis- 
take, without any fraudulent or deceptive in- 
tention; and of this the commissioner must b(^ 
the judge, and his judgment is generally con- 
sidered as conclusive on that point.] 

[S. A renewed patent issued under this pro- 
vision must be for the same invention or ina- 
clune as that described in the original patent, 
and not for a different machine; hut the de- 
scription or specifications of the renewed patent 
will necessarily be different from that of the- 
original, as the renewal is granted only upon 
the ground that the other was defective and in- 
sufficient.] 

[9. Neither the substitution, in a reissued pat- 
ent, of one known mechanical equivalent for an- 
other, nor the more perfect adjustment of the 
different parts of the same combination, will 
make the specifications substantially different 
so as to invalidate the reissue, provided that 
there is not included therein any new discov- 
eries, inventions, or improvements, capable of 
being patented as such.] 

[10. Infringement involves substantial identi- 
tv. A machine is an infringement if it incor- 
porates in its structure and operation the sub- 
stance of the invention; that is, by an arrange- 
ment of mechanism which performs the same 
service, or produces the same effect in the same 
wav, or substantially in the same way. Jlerely 
colorable alterations or evasions, by substitut- 
ing one mechanical equivalent for another, do- 
not avoid infringement.] 

[Cited in brief in Pitts v. Edmonds, Case No. 
11,191.] 

[11. If a change, made by an alleged infringer ,. 
is the substitution of a mechanical equivalent, 
and besides this accomplishes some other advan- 
tage bevond the effect or purpose accomplished 
by the patentee, then there is an infringement 
as respects what is covered by the patent, al- 
though the further advantage may be patent- 
able as an improvement on the former uiven- 
tion.] 

[This was a hill in equity by George H- 
Sloat against Charles A. Spring, Peter Boon, 
and David K, Garrison for infringement of 
a patent. The cause was tried before a 
juiy upon issues prepared and sent out of 
the chancery court.] 

St. Geo. T. Campbell and Charles il. Kel- 
ler, for plaintiff. 

Henry J. Williams and Theodore Ouyleiv 
for defendants. 

6RIER, Circuit Justice (charging jury). I 
congratulate you that we have at last got so 
near what I hope is the end of our labors in 
this case. You have observed that this is 
not the usual common law action brought 
for the infringement of a patent right, in 
which, if the plaintiff is successful, the jury 
assess damages, and render a verdict which 
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is tlio foundation of a judgment at law. 
But tliis case had its origin on the equity— 
the chancery— side of this court. The iihiin- 
tift, in his bill, prayed for an injunction 
against the use of a certain machine in the 
possession of the defendants, which he al- 
lieged was an infringement of the patent to 
Woodworth, of which plaintifE was the as- 
signee. The defendants, in their answer, 
denied— First. That TVoodworth was the 
original inventor t»f the machine patented by 
Iiim in December, 1828. Second. They al- 
leged that the patent re-issued in July, 1845, 
is not for the same invention intended to be 
patented by the iii-st patent of 1828. And 
thirdly. That admitting the validity of the 
plaintiff's patent, the machine invented and 
used by the defendants did not infringe up- 
on it. 

As the questions in issue on the equity 
side of the court were all matters of fact, 
affirmed by one party and denied by the 
other, which would probably be the subject 
of much conti-adictory testimony of facts, 
and conflicting opinions on questions of me- 
chanics, we thought it best to have them 
tried by a jury— the proper ti-ibunal for tiy- 
ing questions of fact— when the witnesses 
and the machines themselves can be brought 
into court, where the one may be subject to 
careful inspection, and the other to rigid 
cross-examination; the only sure method of 
eliciting the truth in such cases as the 
present. Courts of chancery examine all 
questions by depositions, not by witnesses, 
and in depositions every man may be just 
six feet long, and you cannot compare them. 
It will be your duty, therefore, gentlemen, 
to carefully examine and weigh the testi- 
mony which has been laid before you, on 
each of the three several points stated, and 
according as you find the truth to be, to re- 
turn an affirmative or a negative answer to 
the three following propositions. You wiU 
observe that they are stated in the inter- 
rogative form; your verdict will be made by 
changing them into the affirmative or nega- 
tive form. 

The first is— Was Wm, Woodworth the 
original inventor of the machine patented 
by himj December 27th, 1828? Your an- 
swer will be, either he was the original in- 
ventor or he was not. The second— Is the 
re-issued patent of July, 1845, for the same 
invention, intended to have been patented 
by the patent of December 27th, 1828? 
Your answer will be either that the patent 
of July was for the same invention as that 
of 1828, or it was not. So with the third- 
Does the machine of the defendants infringe 
upop the said amended patent of July, 
1845? Your answer will be either that it is 
or it is not. So that you are not to be 
troubled with any other extraneous ques- 
tions; they will be settled when we get 
yoiu' answers to these. 

The first point for your consideration is, 
was Wm. Woodworth the original inventor 



of the machine patented by him, December 
27th, 1828? Now without pretending to sum 
up the whole evidence on any one of these 
points— a thing that has been done with 
great ability by the learned counsel on both 
sides, I must confess, with uncommon abil- 
ity—it will be necessary for the court only to 
make a few remarks on the points of law 
that bear on each of these points, and es- 
pecially on those which the counsel have 
requested us to instruct you. To entitle a 
man to a patent, the law requires that a 
machine must be new and useful. You will 
observe that this first question admits the 
machine to be useful; it does not question 
that; it only denies its novelty so far as 
Woodworth is concerned in it. Was Wood- 
worth the first inventor of this machine for 
planing, tonguing and grooving boards at 
one operation? "The intellectual production, 
or that which, when perfected, constitutes 
the thing invented, differing from all other 
things by some substantial peculiarity, 
which gives it a distinct character, is what 
the law means to protect with an exclusive 
privilege." That is what is meant by an in- 
vention. It is usually the case, when any 
valuable discovery is made, or any new 
machine of great utility has been invented, 
that the attention of the public has been 
turned to that subject previously; that many 
have been making researches and experi- 
ments. Philosophers and mechanicians may 
have in some measure anticipatecl, in their 
speculations, the possibility or probability 
of such discover}' or invention; many exper- 
iments have been unsuccessfully tried, com- 
ing very near, yet falling short of the de- 
sired result. Yet all these speculations and 
experiments have produced nothing really 
beneficial. The invention, when perfected, 
may be truly said to be the culminating 
point of many experiments, not only by the 
inventor, but by many other persons. It is 
when speculation is reduced to practice, 
when experiments have resulted in a con- 
trivance or machine, new and useful, not 
known or used by others before, that such 
discovery or invention is entitled to a patent. 
It has happened that adroit speculators may 
steal the inventions or discoveries of oth- 
ers, and be the first to obtain a patent But 
it more generally happens that when an in- 
ventor has successfully produced a new and 
useful machine, that dozens of others rise 
up to claim a priority. Never has a use- 
ful invention been patented, that witnesses 
could not be found to swear that they had 
seen it in use many years before, either in 
New or Old England; and yet, strange to 
tell, the invention, though most valuable, 
has been left to drop into obscurity, botlx by 
the inventor and the public, burnt up, or 
had some other accident, so that neither the 
Ijublic nor the inventor received any ad- 
vantage from it. Such testimony ought to 
be received with suspicion, as it cai-ries im- 
probability on its face. You will inquire. 



SLOAT (Case No. 12,948a) 



[22 Fed. Cas. page 332] 



then, whetlier any person bad previously in- 
vented the machine patented by Woodworth 
in 1828, or whether he was the first invent- 
or of that compound machine used I'or the 
planing of boards, for which he obtained a 
patent. The evidence on the aflarmative of 
this question, is: First — the patent, which 
is prima facie evidence; it is founded on the 
oath of the applicant, and is sufficient until 
those alleging he is not the inventor prove 
the contrary. You know that is the mean- 
ing of prima facie evidence, sufficient to 
l)rove a fact until tlie contrary is proved; 
but it is liable to be rebutted. That is the 
difference between prima facie and conclu- 
sive evidence. Second— the testimony of 
witnesses that such a machine was not 
known before 1828, when Wm. TVoodwortb 
put it into successful operation at the dry 
dock in New York. 

Has tlie force of this testimony been over- 
come by that offered by the defendants? 
They allege. First. That "Woodworth is not 
the first inventor, nor entitled, as such, to a 
patent, because his machine had been de- 
scribed in a public work, anterior to his pat- 
ent. Certain volumes of an English publica- 
tion, called the Eepertory of Arts, Lave been 
put in evidence to show that one Samuel 
Bentham had described such a machine in 
+Iie specifications of certain patents granted 
to him as early as 1793, or before that time. 
And tliey have shown you a patent granted 
to one Bramah. It must strike you as 
strange, that if either Bentham or Bramah 
had invented a macliine of such immense 
value, no person could be found who had 
ever seen it in operation. It is true, that if 
a machine substantially the same with that 
patented to "Woodworth, in 3828. is described 
in books as long ago as 1793, the patent to 
Woodworth is void, and you should find this 
question in the negative. But I must saj' — 
although it is a question of fact for you— 
that I am unable to discover anj'thing like 
the description of such a machine in tliose 
books. Second. A machine, said to have 
been used by one Judge, in 1822, at the naxy 
yard in Washington, for grooving timber for 
the coffer dam, is alleged to be the same in 
substance with that now in controversy. Of 
this you will be the judge; the learned 
counsel did not seem to insist upon it much. 
I may say, I have not been able to discover 
tliat it contained any combination of ma- 
chinery, by which a board or plank could be 
planed, tongued and grooved at the same 
lime. Third. Then comes Robert Wolleott, 
who swears, that in 1822, he made the iron 
for a machine substantially the same with 
the present, which was erected and used in 
Baltimore. Is this true or false? The wit- 
ness has stated circumstances which forbid 
the idea of a mere mistake as to date, and 
yet several witnesses have been brought to 
contradict him most directly as to many cir- 
cumstances. If the shop or manufactory 
inentioned by Wolleott, be the same as that 



described by the other witnesses, his testi- 
mony must be a fabrication from beginning 
to end, though I must confess it was deliv- 
ered with sueli an appearance of truth and 
circumstantial accuracy, that would, in most 
cases, demand our confidence in its truth. 
It will be for you to judge. In judging of it, 
you should look to probabilities. How does 
it come, if it is true this invention, so valu- 
able, was made in 1822, no other man in Bal- 
timore has lived to tell anything about it, or 
that the mere accident of the burning up of 
so valuable a machine would have caused it 
to be abandoned altogether? In connexion 
with this point. I may observe that the pat- 
ent law requires that a person who claims 
a patent should have invented or discovered 
some iiseful art, manufacture, engine, ma- 
cliine or device, or an improvement therein 
not before Ivnown or used; and as a general 
rule the patent is void where the machine 
or ■ device patented can be shown to have 
been before known or used. But it has been 
decided that in ease of a lost art, (such as 
embalming, painting on glass and certain 
arts that the ancients had, which we have 
not,) where the previous inventor had never 
brought his invention into use, and the 
knowledge of it has become lost, a new in- 
ventor of the same thing may have a valid 
patent. Fourth. It is contended that Mr. 
Emmons was the first inventor of this ma- 
chine. A patent to him for the same, dated 
April 25th, 1829,— a few months after that 
to Woodworth,— has been read in evidence. 
This patent, it is contended, describes the 
machine now before you, while that of 
Woodworth does not. It is alleged that he 
commenced his experiments in 1824 — before 
Woodworth— at Syracuse, where he contrived 
a machine for jointing plank with a revolv- 
ing cutter. It has been shown also, that 
Woodworth, instead of contending with Em- 
mons, took his assignees into partnership, 
adopted his patent, and thereby admitted an 
equal, if not a better right, in Emmons, to 
the original invention of the machine. On 
the contrary, it is alleged, and testimony has 
been given to support the allegation: First, 
that Emmons had never invented anything 
but a machine called the "Aim flam," which 
was wholly inoperative and worthless, and 
abandoned as such by him and the person 
for whom he constructed it; second, that the 
patent to Emmons was got up by certain 
speculators, (plain spoken people would call 
them swindlers,) not too good to commit a 
fraud, for the purpose of imposing upon 
Woodworth; that the specification was taken 
from Woodworth's machine, which was be- 
fore their eyes in operation in New York, 
and that if it contains a better description of 
the machine, it is because rogues may be 
more sldiful in drawing a specification than 
the honest inventor. 

Of the trath of these allegations, on both 
sides, you must judge. One remark only I 
would venture to make. If Mr. Emmons, 
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after the rude and tinsiiccessful contrivance 
called the "film flam," made in 1824, bad 
proceeded to perfect the machine by after 
continued experiments, and really ever did 
devise and construct such a machine as is 
described in his specification, how does it 
come that not a sinjrle witness can be found 
to prove the fact, while so many persons 
survive who have seen his Aim flam and 
Woodworth's machine? It will be proper 
here to notice the vai-ious instructions re- 
spectively requested on this point proposed 
for your investigation. The defendants' 
counsel request us to instruct you as fol- 
lows: "That if the jury believe that E3m- 
mons experimented in 1824, and produced a 
machine which embodied the substantial 
principles of the 'VN^'ood^vortli machine, and 
then, in 1829, perfected his invention by pat- 
enting a machine which is perfect and capa- 
ble of use, and at the same time embodies 
the principle of the Woodworth machine in 
the same organized form, then he is the first 
inventor, and his patent will defeat that 
which was granted to Woodworth." This 
instmction, so far as it states the general 
principle, that if Emmons invented a ma- 
chine, in 1824, substantially the same as 
that invented by Woodworth, in 1828, his 
patent gave him the better title, is undoubt- 
edly true, as it is the date of the invention, 
not of the patent, which gives the prior and 
better right. But if the experiment of 1824 
was unsuccessful and useless, as proved by 
the witnesses; if it was abandoned, and not 
followed up by success in making a machine 
Avhlch would plane, tongue and groove 
boards before Woodworth completed his in- 
vention successfully, then the patent of Em- 
mons, if it embodies the principles of the 
Woodworth invention, is wortlUess and void; 
it was a mere attempt of certain men to get 
up a thing to defi-aud Woodworth. The 
plaintifE's counsel have alsQ requested the 
following instructions on this point, which 
the court give, as requested: "First. The 
patent of 1828 is prima facie evidence that 
Wm. Woodworth is the first and original 
inventor of the improvement described in 
the specification; and the patent of 1845 is 
prima facie evidence that the machine de- 
scribed in the specification, is substantially 
the same with the one intended to be pat- 
ented in 1828, and the burthen of proving 
the contrary is upon the defendants. Sec- 
ond. The di-awings are a part of the descrip- 
tion of the thing patented, and to be consid- 
ered in connection with the specification. 
Third. If the jui-y find that, although all the 
various combinations and mechanical means 
and instruments of which this machine is 
composed, had been so previously invented 
or described, but that a part is in one im- 
provement and a part in another, yet Wil- 
liam Woodworth is the original inventor, if 
he was the first to discover the mode of com- 
bining these different inventions together in 
one organized machine, adapted to the pur- 



poses mentioned in his patent. Fourtb. That 
a previous experiment, made and abandoned, 
and never rendered practically useful or op- 
erative, will not affect the validity of a pat- 
ent subsequently obtained. Fifth. That if 
the arrangement made in November, 1829, 
between Emmons and Woodworth, was in- 
duced, directly or indirectly, by fraud or 
misrepresentation, it cannot be held or re- 
garded as an admission by Woodworth, of 
the validity of the Emmons patent." I 
think it is unnecessary to make any further 
remarks on the Emmons patent, or on this 
first point. 

The second point proposed for your consid- 
eration, is as follows: Is the re-issued pat- 
ent of July Sth, 1845, for the same inven- 
tion, intended to have been patented by the 
patent of December 27th, 1828? The author- 
ity under which this second patent of 1845 
was issued ou the surrender of the original, 
is to be found in the 13th section of the pat- 
ent act of July 4th, 1836. It was new in 
our patent laws. Previously, if a man had 
drawn a patent and specification unskilfully, 
so as to include more than he intended, or 
did not describe what his invention consist- 
ed in, he forfeited all. By the act of 1836, 
the system was remodeled, and a more com- 
petent board appointed; previously, patents 
were generally issued to any man that asked 
for them, and allowed to run their risk in 
the courts. I will read the 13th section of 
the act. (Reads.) Observe, "for the same 
invention." Experience has shown that 
many persons have the talent to invent, who 
are not able sutficiently to describe their in- 
vention in a specification. Indeed, the abil- 
ity to do this requires such a knowledge of 
the principles of mechanics, of previous in- 
ventions, and of legal principles, that few 
persons are competent to the task, although 
many put themselves forth to do it. It 
would be unjust that a meritorious inventor 
should lose the benefit of his invention, when 
by inadvertency, accident or mistake, he has 
been unable sufficiently to set forth, on his 
specification, the true nature and extent of 
his invention. It was to remedy this evil, 
that the 13th section of the act was devised 
and enacted. You will observe— First. That 
this power to grant an amended patent is 
given to the commissioner, only where the 
error has arisen through inadvertency, acci- 
dent or mistake, without any fraudulent or 
deceptive intentions. Of this the commis- 
sioner must be the judge, and his judgment 
is generally considered conclusive on that 
point. Second. The commissioner is au- 
thorized to gi-ant this amended patent only 
in two cases: (1) Where the patent is in- 
operative or invalid by reason of a defective 
or insufficient description or specification; or 
(2) by reason of the patentee claiming more 
than he had a right to claim as new. From 
this it follows— First, that the renewed pat- 
ent must be for the same invention or ma- 
chine as that described in tbe first patent. 
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and not for a different machine; second, that 
the description or specification in the cue 
will necessarily he different from that in the 
other, as the first is defective and insuffi- 
cient, and the second is not. Your inquiiy 
will not be to talte the two specifications 
and compai'e them together. That is not the 
thing. The court can do that. It is be- 
cause the first specification has been ig- 
norantly and mistakenly drawn, and insuffi- 
cient, that a new one has been made to set 
forth the real principles in the machine. 
The only question is whether the invention, 
the machine described in the last patent, is 
the same intended to have been patented in 
the first. Your inquii-y then on this point 
will be, "Was the invention or machine in- 
vented and intended to be described in the 
fii'st specification that which is described in 
the last specification?" or does it describe a 
different combination of instruments and 
devices to plane, tongue, and groove boards? 
Does the amended specification and patent 
merely correct the defects and insufficiency 
of the fii-st? or does it describe a new and 
different or improved machine, differing sub- 
stantially from that described in the first? 
As you find these facts, your verdict will be 
the affirmative or negative of this proposi- 
tion. If you find that Woodworth had ac- 
tually in-s'onted a valuable machine for plan- 
ing, tonguing. and grooving planks at one 
operation, it is but fair to presume that he 
intended to describe it in his patent if he 
could, and though that description may be 
defective or erroneous,— and if the amended 
patent correctly describes the machine he 
first had invented, if it describes the same 
combination of instruments to produce the 
same effect, then the ease is within the prov- 
ince of this section of the act, and the patent 
of 1S45 was properly issued. On the con- 
trary, if the amended specification describes 
a machine substantially different from that 
invented in 1828,— a different combination of 
tools to produce the effect,- if it includes 
improvements and inventions of Woodworth 
or others, discovered or invented since 1828, 
the amended patent would not then be for 
the same machine or invention. If it is not 
substantially for the same invention or ma- 
chine, your verdict should be in the nega- 
tive. The question is not whether the spec- 
ifications agree, as some seem to think, but 
whether the last patent is for the same com- 
bination of instruments, or the same ma- 
chine originally invented by Wm. Wood- 
worth, and intended to be patented by him 
for planing, tonguing, and grooving boards 
at one operation. 

On this point the plaintiff's counsel request- 
ed the following instructions: "First. That a 
difference in the description in these two pat- 
ents does not necessarily make them describe 
different inventions, as the inventor is author- 
ized by law to correct, in the re-issued patent, 
the errors or deficiencies in the first, and make 
the second what he might have made the 



first; neither will the substitution of one 
known mechanical equivalent for another, 
nor the more perfect adjustment of the differ- 
ent parts of the same combination, or means, 
or instruments make the specification substan- 
tially different." The first proposition in this 
point is undoubtedly correct, and the second 
also, when construed with this proviso, that 
the amended patent does not include new dis- 
coveries, or inventions, or improvements, capa- 
ble of being patented as such, which are not 
included in the first. "Second. That if the 
jury believe that the model produced from the 
Franklin Institute was made by Woodworth, 
as representing the machinery made by him 
prior to his application for a patent therefor, 
and was the invention intended to have been 
patented, and if they believe that substantial- 
ly the same mechanical combination to produce 
the same results are described in the patent 
of 184."5— that then said patent of 1845 is not 
invalid by reason of its containing a modifica- 
tion of the description in the patent of 1828." 
This instruction is given as requested. 

The third and last point for your considera- 
tion is as follows: Does the machine of the 
defendants infringe upon the said amended 
patent of July Sth, 1845? An infringement of 
a patent takes place whenever a party avails 
himself of the invention of the patentee, with- 
out such variation as will constitute a new dis- 
covery. A man may improve apatented machine 
so as to entitle him to a patent for his improve- 
ment, but that Avill not give him a right to use 
the invention of the first patentee without his 
license. An infringement involves substantial 
identity, whether that identity be described 
by the terms "same principle," same "modus 
opei-andi," or any other. "A machine is an 
infringement of another if it incoi-porates in 
its structure ajjd operation the substance of 
the invention: that is, by an an-angement of 
mechanism which performs the same service, 
or produces the same effect in the same way, 
or substantially in the same way." Mere col- 
orable alterations, or adroit evasions by sub- 
stituting one mechanical equivalent for anothei' 
in the combination which constitutes the ma- 
chine, should never be allowed to protect a 
party. But if the difference is not a differ- 
ence of form, if there is a material alteration 
of structure, if there are substantially differ- 
ent combinations of mechanism to effect the 
same pxirpose by means which are really dif- 
ferent, and not the same in substance, then 
the one will not be an infringement of the oth- 
er. "The question whether one thing is a me- 
chanical equivalent for another, is a ques- 
tion of fact depending on the testimony of 
experts, or an inspection of the machines, and 
it is an inference to be drawn from all cir- 
cumstances of the ease, by attending to the 
consideration whether the contrivance used 
by the defendants Is used for the same pur- 
pose, performs the same duties, or is applica- 
ble to the same object as the contrivance used 
by the patentee. The question to be deter- 
mined is, whether under a variation of form, 
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■or by the use of a thing which hears a differ- 
ent name, the defendant accomplishes in his 
machine the same purpose, object, or effect 
iis that accomplished by the patentee, or 
whether there is a real change of structure and 
purpose." If the change introduced by the 
■defendants constitutes a mechanical equiva- 
lent in reference to the means used by the 
patentee, and if, besides being an equivalent, 
it accomplishes some other advantage beyond 
the effect or purpose accomplished by the pat- 
■entee, it -will be an infringement as respects 
■what is covered by the patent, although the 
further advantage may be a patentable sub- 
ject, as an improvement on the former inven- 
tion. The defendants' patent of July, 1840, 
is "for an improvement in the arrangement of 
the pressure and feed rollers In planing ma- 
■chines." This patent is prima facie evidence 
that the defendants have made an improve- 
ment as regards pressure and feed rollers in 
planing machines. There is not the slightest 
■evidence that it does not infringe on the 
Woodworth patent of 1845. It would seem 
rather to admit that it does use pressm-e roll- 
■ers, if it patents an improvement on them. 

We shall conclude by stating to you the dif- 
ferent instructions requested by the counsel, 
affecting the question. The plaintiff's coun- 
sel pray the following: "First. That the claims 
in the patent of 1845, are set forth in plain, 
intelligible and unambiguous words." There 
is no doubt of that. "Second. That if the de- 
fendants employ in combination rotating 
planes and rollei"s, to prevent the board from 
being drawn up by the planes when cutting 
upwards, or from the planed to the unplaned 
surface, then they infringe on the first claim 
in the said patent, and the third issue must 
be found for the plaintiff." That is correct; 
you are so instructed. "Third. Or, if the de- 
fendants employ a combination of rotating 
planes with cutter wheels for tonguing and 
grooving, for the pui-pose of planing, tonguing 
and grooving at one operation, then they in- 
fringe the second claim of said patent, and the 
third issue must be found for the plaintiff." 
That is also correct. "Fourth. That if the 
rollers, used by the defendants in combination 
with rotating planes, do so opeiate 'as to pre- 
vent the boards from being drawn up by the 
planes when cutting upwards,' it is immate- 
rial whether they also operate as feed roUers, 
and although used for such double purpose, 
they would infringe upon the plaintiff's patent, 
and the third Issue must be found for the 
plaintiff." That is already stated as correct. 
"Fifth. That although the defendants may 
liave invented a peculiar and improved device 
for feeding the plank or altering the position 
of the cylinder, such improvement will not 
justify them in using any of the combinations 
■claimed in said patent of 1845." That is so 
insti-ucted already. These instructions are 
given as requested. The defendants' counsel 
have also requested us to give you the follow- 
ing instructions: "First. That although modes 
■or mechanical methods of giving effect to weU 



liHo-mi material principles in machines are pat- 
entable; yet the principles themselves are not 
patentable." That is true. "Second. That the 
Woodworth machine is a combination of old 
and well known things for the production of a 
new result." That is correct. "Third. That 
said machine wiU not be infringed by a ma- 
chine which combines one of its elements with 
a new, original and substantially different 
thing from the other elements of the Wood- 
worth combination." That is perfectly cor- 
rect. "Fourth. That a combination of old and 
well known things will not be secured by a 
patent which does not specifically describe 
that identical combination." That is also cor- 
rect. "Fifth. That the sufficiency of the de- 
scription in the specification, and the .identity 
of the two machines described in'the original 
and re-issued patents, are hereby questions 
of fact to be submitted to the jury." These 
instructions are also given as requested, ex- 
cept, as to the last, we would say the identity 
of two machines is a question of fact for the 
jmy. The construction of a specification is for 
the court. But whether it describes a certain 
machine before the jury, is a question for 
them to determine. 

To sum up the whole case in a few words 
and apply the abstiact principles, we have 
stated, more immediately to the several points 
proposed for your investigation. On the 1st 
point: If you find from the evidence that 
Wm. Woodworlh was the first to invent and 
perfect a machine, or combination of known 
instruments or devices for planing, tongumg 
and grooving boards at one operation, sub- 
stantially such as is described or intended to 
be described in his patent of 1828, you should 
iind this proposition in the affirmative, not- 
withstanding other persons may have made 
unsuccessful experiments, or come near it, 
or made contrivances something like it, 
which had been abandoned and never per- 
fected or prosecuted to a successful result. 
On the contrary, if you find from the evi- 
dence that WilUam Woodworth was not the 
person who first perfected such a machine, 
and brought it into successful operation, but 
that some other person had successfully per- 
fected such a machine before Wm. Wood- 
worth, you will find this proposition in the 
negative. In examining the second proposi- 
tion, you will inquire, not whether the two 
specifications agree in their claims, for that 
is not the question; but you will inquire what 
.was the machine invented by Wm. Wood- 
worth, and which he intended to secure by 
his letters patent in 1828. If you find that 
this model from the Franklin Institute is a 
fair representation of it, (which is, I think, 
fully established by uncontradicted testi- 
mony,) you will take this patent of 1845 and 
compare the claims of it, as set forth in the 
specification. You will find what combination 
of mechanical powers, instruments or de- 
vices is claimed as constituting the machine 
patented, as the principle or modus operandi 
of his Invention; not mei'ely whether the 
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mere dotails or accidents described in it as 
the best mode of building a machine are the 
same, or whether the form or propositions 
may dififer, (one being horizontal and the oth- 
er perpendicular,) or whether one well known 
mechanical equivalent or analogous device 
for effecting a particular purpose, is substi- 
tuted for another; but you will examine what 
the party claims as the combination of in- 
struments or devices which constitute his in- 
vention. First. Do you find in this model of 
the macliine of 1828 "the employment of ro- 
tating planes" (I quote from the specifica- 
tion of 1845, claiming what is the invention) 
"substantially such as are described, in com- 
bination with rollers, or any analogous de- 
vice to prevent the boards from being drawn 
up by the planes when cutting upwards, or 
from the reduced or planed to the unplaned 
surface?" Here they have defined their in- 
vention. Now do you find these things in 
that model? That is bringing tlie question 
down to the testimony. Second. Do you find 
in that model which we take as the repre- 
sentative of this invention, **the combination 
of rotating planes with the cutter wheels for 
tonguing and grooving for the pui-pose of 
tonguing and grooving boards at one opei"a- 
tion?" That is the second claim. If you 
find that the machine invented in 1828 (or this 
model which represents it) contains this com- 
bination of mechanical tools, instruments or 
devices, forming a macliine which will plane, 
tongue, and groove boards successfully at 
one operation, then you will find this second 
proposition in the affirmative. If, on the con- 
trary, you find that the machine, described in 
the patent of 1845 (and represented by this 
mahogany model,) is a machine differing in 
principle or mode of operation from the oth- 
er, (and not merely in its mode, form, or ac- 
cident,) if the combination of instruments 
and devices be not the same in substance as 
in the fii-st, if it is a different machine or 
invention, not producing the same effect, sub- 
stantially in the same way, you will find the 
proposition in the negative. Third, and 
lastly. You will compare the defendants' 
macliine with the claims in the specification 
of 1845. First— Has it "the employment of 
rotating planes with rollers, or any analogous 
device, to prevent a board from being diuwu 
up by the planes when cutting upwards, from 
the reduced or planed to the unplaned sur- 
face"? That is what is claimed in the pat- 
ent of 1845. If that is to be found in the 
defendants' machine you will find this propo- 
sition in the affirmative, that it is an in- 
fringement. Second— Or, if you should not 
find the first, if you find in the defendants' 
machine rotating planes, with the cutter 
wheels for tonguing and grooving, for the 
purpose of planing, tonguing and grooving 
boards at one operation, you will find this 
proposition in the affirmative. Third— Or, if 
you find in the defendants' machine either 
the tonguing or grooving cutter wheels, com- 
bined with pressure rollers to keep the board 
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steady, and prevent the cutters from draw- 
ing the boards towards tlie centre of the cut- 
ter wheels, whilst it is moved by the ma- 
chinery, you will find this issue in the afflma- 
tive. If you find any one of these three 
points, you will find the issue in the affirma- 
tive, that it is an infringement. And in con- 
sidering these points, it will not be material 
that the rollers may perform another func- 
tion, or may be improved so that the improve- 
ment itself may be petentable, provided that 
they operate to prevent the board from being 
drawn up by the cutters. And I may here ob- 
serve, also, that if the machine of the defend- 
ants operates as described in their own spec- 
ification, it is a palpable infringement of the 
patent of 1845. You have seen the machine 
—I have not— and you can say whether it 
operates as the defendants have themselves 
described in their specifications. If, on the 
contrary, you find that the defend!! nts' ma- 
chine, first, uses rotating planes alone, not in 
combination with rollers or other analogous 
device, (such as straight edge or the like,) to 
prevent the board from being drawn up to 
the plane when cutting upwards; and if you 
find, second, that the defendants do not com- 
bine rotating planes with cutter wheels for 
tonguing and grooving, for the purpose of 
planing, tonguing, and grooving boards at 
one operation; and, third, that they do not 
use either the tonguing or grooving cutter 
wheels for tonguing and grooving boards, in 
combination with pressure rollers,— you will 
retm-n a negative answer to these proposi- 
tions. 

To conclude, gentlemen: You will give an 
affirmative or negative answer to each of 
these several questions proposed for your ui- 
vestigation, according as .vou shall find the 
truth to be, as shown by tlie evidence before 
j^ou, and in accordance with the principles 
of law wliich we have stated to you as plain- 
ly as we can, without any regard to notions 
or opinions entertained by yourselves or oth- 
ers, as to the propriety or justice of the act 
of congress extending this patent— the rela- 
tive situation of the parties— the particular 
hardship of the result of the case, or any 
other consideration, save the truth of your 
answers to the several propositions submitted 
to your consideration. Suffer me to remark 
that it is of great importance, not only to the 
parties, but to the public, that you should 
agree on a verdict, and that all this labor and 
time of the court, and expense to the govern- 
ment and the parties, should not be lost. 
Jurors can generally agree when each brings 
an unprejudiced mind to the examination, 
seeking only for ti'uth, and not stubbornly 
advocating a preconceived or hasty notion, 
taken up without sufficient examination. You 
will have sufficient time for this, as the court 
will be in session probably for a month to 
come. If you should agree after the court 
has adjourned, you can seal up your verdict 
and separate. 

Verdict for plaintiff. 
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[For other cases involving this patent, see 
Gases Nos. 1,389, 1,944, 1,953, 5,402, 9,884, 
10,480, 11,191, 12,947, 12,948, 13,078, 17,214, 
17.786, 17,787.] 



Case Wo. 1S,949. . 

SLOCOMB et al. t. LURTY et al. 

[1 Hempst. 431.1 ^ 

Circuit Court, D. Arkansas. June, 1841, 

Patmext — By Draft — PmNciPAii asd Agent — 
Assumpsit— New Tbiai^— Costs. 

1. A draft of a third person does not dis- 
charge the original consideration, unless it is 
received unconditionally as payment. 

2. Consent may he implied from circumstan- 
ces and from silence. 

3. Where H. drew a draft as agent for L. and 
B., to cover the purchase-money for goods, and 
the latter persons received the goods, and re- 
fused to pay the draft, on the ground that H, 
was not authorized to draw it, held, that the 
plaintiffs may abandon the counts in the dec- 
laration on the draft, and recover the value 
of the goods on the common count, for goods 
sold and delivered. 

4. A verdict against evidence will be set aside 
and a new trial granted, the co^ts to abide the 
event of the suit. 

Assumpsit [by Cora Ann Slocomb, Robert 
Richards, and Ilomanzo Montgomery against 
Beverly H. Lurty and Reason Bowie.] 

P. "W. Trapnall and John W. Cocke, for 
plaintiffs, 
A. Fowler, for defendants. 

OPINION OF THE COURT (JOHNSON, 
District Judge). This was an action of as- 
sumpsit brought by the plaintiffs against the 
defendants, upon a bill of exchange, for goods 
sold and delivered, and on an account stated. 
The defendants filed the plea of nonassump- 
sit sworn to, the effect of which was to deny 
the execution of the bill of exchange as well 
as the whole cause of action. 

It may be admitted that the plaintiffs failed 
to prove the execution of the bill of exchange, 
and cannot recover upon the counts founded 
upon it. Can they recover on the evidence on 
the count for goods sold and delivered? From 
the evidence it appeared that John J. Bowie, 
as the authorized agent of the defendants, 
purchased the goods from the plaintiffs, and 
the defendants afterwards received the goods. 
John J. Bowie expressly stated that Little- 
bury Hawkins did not assist him in purchas- 
ing the goods; he alone purchased them for 
the defendants, as their authorized agent. 
He also stated that when he purchased the 
goods from the plaintiffs, he perhaps told 
them that he was doing business for the de- 
fendants; but informed them that Hawkins 
was to pay them by a draft on Turman, Curdy 
& Co. He further stated that be believed that 
the draft declared on was drawn by Hawkins 
in liquidation of the amount of the purchase- 

1 [Reported by Samuel H. Hempstead, Esq.] 
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-money of the goods, and that be was present 
at the time; but did not know that Hawkins 
signed any other name than his own. It is, 
then, apparent from the evidence of John J. 
Bowie, that he, as the authorized agent of the 
defendants, purchased the goods from the 
plaintiffs, and at the time informed them that 
Hawkins was to pay, by a draft on Turman, 
Curdy & Co.; that Hawkins, in the presence 
of John J. Bowie, did draw such a draft and 
deUver it to the plaintiffs; but that he drew 
It as agent of the defendants, ajid not in his 
own name. Bowie does not say whether 
Hawkins was to draw in his own name, or as 
agent of the defendants; but the latter in 
fact drew as agent of the defendants in the 
presence of .John J, Bowie, and delivered the 
draft to the plaintiffs. It is highly improb- 
able that John J. Bowie should have been 
ignorant Of the character in which Hawkins 
drew the draft; but admitting that he was, 
still his presence gave sanction and approval 
to the bill of exchange as drawn by Hawkins. 
The plaintiffs received it with the approba- 
tion of John J, Bowie, because he was pres- 
ent; was cognizant of the matter, and did not 
object. [Bank of U. S. v, Lee] is Pet. [38 
IF. S.] 119; Allen v. McKean [Case No. 229]; 
2 Starkie, Ev. 21. 

Take another view of the case. Suppose 
the conti-aet between the parties to be, that 
the plaintiffs would* take the draft of Hawkins 
in his own name, as payment for the goods; 
does that discharge the defendants in case 
Hawkins does not give such a draft? I ap- 
prehend not. If Hawkins had given such a 
draft, and the plaintiffs had received It uncon- 
ditionally as payment, it might have operated 
to discharge the defendants, whether the diaft 
was afterwards paid or dishonored, 1 Salk. 
124; 2 Ld. Raym. 929; [Sheehy v. Mande- 
ville] 6 Craneh [10 U. S.] 253, 264; 5 Johns. 
72; 9 Johns. 311. But there is no proof that 
Hawkins ever gave such a draft, and on the 
contrary there is full proof by John J. Bowie's 
deposition that Hawkins drew a draft as 
agent of the defendants, in their names and in 
the presence of John J. Bowie, and delivered 
it to the plaintiffs. This draft the defendants 
have refused to pay, and have denied the au- 
thority of Hawkins to draw in their names. 
There Is full proof that the plaintiffs sold and 
dehvered the goods to the defendants; and 
the latter having failed to show payment for 
the goods, it follows that they are entitled to 
recover on the common counts therefor.. 
From the testimony it is clear enough that the 
goods were purchased on the credit of the 
defendants, and not on the credit of Hawkins, 
who cannot be held responsible for them, in 
any manner, or in any form of action. 

I am satisfied that the verdict of the jury in 
favor of the defendant, is contrary to the evi- 
dence, and a new trial must therefore be 
granted, the costs to abide the event of the 
suit. Ordered accordingly. 
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Case Wo. 13,950. 

In re SLOOUM et al.i 

Circuit Court, D. Yermont. Dec. 16. 18T9.2 

Baskruptcv — Partsekship — Ckeditohs. 

[In tlie matter of A, M. Slocum & Co., 
bankrupts. See Case No. 12,951. Heard on 
petition of review.] 

BLATCHFORD, Circuit Judge. I have 
carefully examined the facts and questions 
in this case, and the authorities cited by 
the petitioners for review, and concur in 
tlie conclusion of the district court, follow- 
ing that of the register, that the firm cred- 
itors are entitled to share pari passu with 
The individual creditors of A. M. Slocum in 
his individual estate. The petitioners for 
review claim in their petition that the $146, 
40, excess of expenses in collecting the 
.*?124.2.j should not come out of the private 
creditors, but should come out of the firm 
creditors in the dividend. I do not under- 
stand that the court below, or the register, 
<lecided otherwise; and it is now admitted 
before me by the counsel for the firm cred- 
itors that the firm creditors, in sharing in 
the individual estate of A. M. iJlocum, 
should reimburse to that estate the $14(5.40. 
The court below will doubtless so order. 
The prayer of the petition of review is de- 
nied, with costs. 



Case No. 12,951. 

In re SLOGUII et al.i 

District Court, D. Vermont. Oct. 4, 1879.3 

Bankruptcy of Pa rtsership— Rights of Firm 
Creditors in Individual Estate. 

[In an ineffectual attempt to collect firm 
claims, ouly a small sum was realized, which 
was not sufficient to cover the expenses of the 
suits brought, and these expenses were more 
than sufficient to exhaust the firm assets: but I 
if they were inehided in the general expenses 
of the' bankruptcy, and paid from the assets of 
both firm and individual estates, tliere would 
remain a small amount of firm assets for dis- i 
tributiou to the firm creditors. Held that, under | 
these circumstances, the firm creditors were en- ] 
titled, under section 36, of the act of 1867, 
to share in the individual estate pari piissu with ! 
individual creditors.] ' 

[In the matter of A. M. Slocum, a bauli- - 
rupt.] 
By JOHN L. EDWARDS, Register: 
At the second and third meetings of cred- 
itors in the above bankruptcy, certain ques- \ 
tious arose in relation to the distribution of ' 
the estate, which I am requested by the 
creditors to report to said court for deter- ! 
mination. On the 5th day of October. 1878, 
P. P. Pitkin, assignee in said bankruptcy, 
sold, as the property of the copartnership, 
one horse for §130, one carriage for .?65, and 
one harness for $10,— making in all the sum 
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2 [Affirming Case No. 32,951.] 

3 [Affirmed in Case No. 12,950.] 



of $205. It was claimed before me, at said 
meeting of creditors, on the coming in of 
the assignee's account, by certain creditors, 
that said horse, carriage, and harness were 
not the property of the copartnership, but 
that they - belonged to the individual estate 
of A. il. Slocum, one of the bankrupts. I 
find that, soon after the proceedings in 
bankruptcy were instituted, and after the 
election of the assignee, certain of the cred- 
itors, through their attorney, O. W. Porter, 
Esq., claimed that said property belonged to 
the copartnership estate, and it was also 
claimed by J. C. Slocum, one of the bank- 
rupts, that he was the owner of said prop- 
erty, and that it belonged to his individual 
estate. And the said A. il. Slocum also 
claimed it as his property, and that it be- 
longed to his individual estate, and also 
claimed that the assignee should set out 
the horse to him as exempt property, but 
the assignee declined to do this, and claimed 
that said propeitj' belonged to the copart- 
nership estiite, and as such he sold it as 
above stated, and placed the proceeds as as- 
sets to the copartnership estate. 

A full hearing was had before me in rela- 
tion to which estate said property belonged, 
•whether to the copartnership estate, or to 
the estate of A. M. Slocum, no claim being 
made at the hearing that said property be- 
longed to the Individual estate of J. C. 
Slocum. I fiud. from the evidence intro- 
duced before me. that the property, at the 
time of the bankruptcy, belonged to and was 
the property of A. il. Slocum, individually, 
and as such belonged to the individual estate 
of A. M. Slocum, one of the bankrupts, and 
I have directed tlie assignee to place the 
proceeds of said sale to the assets of A. M. 
Slocum, in his individual estate,— to which 
decision and order of the register, Mr. Wing, 
attorney for certain of the creditors, ob- 
.ieeted. Should the finding of the register 
be sustained, there will remain, as returned 
by the assignee. $124.25 of copartnership es- 
tate, under circumstances hereinafter de- 
tailed. Should the register's finding be set 
aside, there will be $329.25 of the copartner- 
ship assets, subject to modification by facts 
hereinafter stated. The assets of the es- 
tate of A. M. Slocum, before deducting ex- 
penses of the bankruptcy, amount to $5,- 
10<'^22. including the $205 above named, 
which I have ordered phiced to A. M. Slo- 
citm's estate, as above stated. No claims 
have been proven against J. C. Slocum, and 
he has no individual estate. 

The assignee incurred expenses in the 
state of New York, in endeavoring to col- 
lect claims due to the copartnership solely, 
to the amount of $270.65. From this un- 
dertaking he received the said sum of $124.- 
25. The amount sought to be recovered in 
the state of New York was quite large, 
amounting to many thousands of dollars. 
He failed to prosecute his claims there for 
want of funds, and only obtained from this 
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undertaking said ?124.25, which, it- will be 
seen, was far less than the expenses incur- 
red in getting it A question arose before 
me whether the copartnership estate should 
hear the burden of the above-named expens- 
es in New Tork, and thus absorb the ?124.- 
25, or whether these expenses should he 
mingled with the other expenses of the 
bankruptcy, and all the expenses of the 
banki-uptey, including those in New York, 
above named, be deducted from the total 
amount of assets of both estates, and thus 
leave the net proceeds of each estate for 
distribution among the creditors of the es- 
tates, respectively. Should the whole of the 
exi)enses, including those in New York, be 
deducted from the total assets of both es- 
tates, some .?60 or §70 would remain of the 
copartnei-ship estate for distribution. If 
the copartnership estate bears the burden 
of the expenses In New York, as above stat- 
ed, then there will be nothing of the copart- 
nership estate for distribution, aud the eo- 
partnei-ship creditors, in that event, as I 
understand, would be entitled to come in 
and share in the estate of A. M, Slocum 
pari passu with the creditors of the individ- 
ual estate of said A. M. Slocum; but, if the 
expenses in New York are placed with the 
other expenses of the bankruptcy, and as a 
pai*t thereof, then there will be a small sum 
for distribution in the copartnership estate 
to cox)artnership creditors, and in that 
event the copartnership creditors would not 
share in the individual estate of A. M. Slo- 
cum. 

The question involved depends, as it seems 
to me, upon the construction to be given to 
section 36 of the bankrupt act [of 1867 (14 
Stat, 534)], which is the same as section 
5121 of the General Statutes. This section 
has been discussed in the case of In re llc- 
Ewen [Case No. 8,783]; also in Re Smith 
[Id. 12,987]. In the case of In re McEwen, 
Judge Hopkins refers to Stoi-y, Partn. § 
380,' as follows: "If there is any joint es- 
tate, however small it may be, if it is an 
available joint fund, and not purely a nomi- 
nal jouat fund, then the joint creditor is ex- 
cluded. For example, if the joint fund is 
absolutely worthless, from the expenses of 
any attempt to get it in, or if it is pledged 
beyond its real value, it will be deemed a 
nullity." Judge Hopkins further says, in 
the same case: "I think this language 
plainly indicates that a joint fund, to ex- 
clude the firm creditors, must be beneficial 
to them. If it costs more than it comes to 
to get it, it is in no sense* an available 
joint fund within the authorities." It is 
said by the lord chancellor in Ex parte 
Peake, 2 Rose, 54, where the answer to the 
petition of the firm creditors was that there 
were johit effects of £1. lis. 6d., "that joint 
effects to the value of five pounds or five 
shillings would be an answer to the applica- 
tion, but if the property alleged to exist was 
in such a situation that any attempt to 



bring it within the reach of the joint cred- 
itors must be deemed a desperate, or in 
point of expense, an unwarrantable, at- 
tempt, that would authorize a departure 
from the rule, and allow said creditors to 
prove notwithstanding such property." 

From the facts above stated, the register 
decides that the firm creditors are entitled 
to share pari passu with the individual cred- 
itoi-s of A. M, Slocum in his individual es- 
tate. 

Certain creditors, by their attorney, J. A, 
TTing, having excepted to the rulings of the 
register, the questions arising upon this re- 
port are referred to the district court for 
adjudication. All which is respectfully sub- 
mitted. 

WHEELER, Distiict Judge. Decision of 
register, in all respects, approved. 

[The decision of this court was affirmed, upon 
review, by the circuit court. Case No, 12,950,] 
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SLOCUM et al. v. HATHAWAY. ' ~ 

[1 Paine, 290.] i 

Circuit Court, D. Vermont. May Term, 1820. 

PkixoipaI/ and Surety— Prisos Bounds Bond- 
Escape— Assent OF Plaintiff. 

The obligors on a bond for the jail limits are 
not discharged from their liability for an es- 
cape by the subsequent assent of the plaintiff. 
Such assent to have any effect must have been 
given prior to the escape. 

At law. 

C. Marsh and H. Allen, for plaintiffs. 
O. P. Van Ness, for defendant 

LIVINGSTON, Cu-cuit Justice. This ac- 
tion is brought on a bond executed on the 
15th day of November, 1805, by the defend- 
ant, together with Silas Hathaway and two 
others, to the marshal of this district, the 
condition of which is, that Silas Hathaway, 
who had been taken on a ea. sa,, which had is- 
sued on a judgment obtained against him by 
the plaintiff, should remain within the limits 
of the jail, and should not depart therefrom 
until he should be lawfully discharged, with- 
out committing any escape before such dis- 
charge, nor do any act by which the mai-shal 
should be damnified. There is no dispute be- 
tween the parties that .an escape took place 
on the 10th of September, 1814, so as to ren- 
der the defendant liable to an action on this 
bond; but he contends, that he is exoneiuted 
from a liability which, it is admitted, then at- 
tached, by an act of the plaintiffs themselves, 
or their assignees. 

It appears by the pleadings, that after the 
commencement of this action, which was com- 
menced in September, 1814, a separate suit 
was brought on this same bond, for said es- 
cape, against Silas Hathaway, the original 

1 [Reported by Elijah Paine, Jr., Esq.] 
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debtor, in whicli a judgment "was obtained 
against Mm. On a capias issued on this judg- 
ment, S. Hathaway was arrested, and re- 
mained in prison until he escaped therefrom 
on the 6th of February, 1818. That a little 
better than three months after the last es- 
cape, the marshal, on fresh pursuit, toolc him 
into custody, for the purpose of recommit- 
ting him to prison on the aforesaid execution, 
when he produced the following note in writ- 
ing from the assignee of the plaintiffs, which 
liad been obtained after the escape, and pre- 
vious to the recapture aforesaid: '"Silas Hath- 
away is now here," (that is in the city of 
Xew-York,) "and has informed me he has 
broke jail in order to get his affairs settled. 
It is not my wish that he should be again 
confined on account of the debt due me, 
brought against him by William and Chris- 
topher M. Slocum, until after next term, when 
the trial comes on, in order to give him an 
opportunity of atteiding court and making ar- 
rangements towards a settlement by our get- 
ting a judgment against his bail." This act 
on the part of the plaintiff, it is contended, 
discharged the mai'shal from any liability he 
might have been under for the escape of Silas 
Hathaway, and for the same reason the pres- 
ent defendant alleges tliat he is exonerated. 

To determine on the sufficiency of this de- 
fence, it will be necessary to look to the situ- 
ation of the parties at the time when this 
note or memorandum was given by the plain- 
tiffs' assignee; and then inquire what ought 
to be its effect on the present action. There 
is no doubt that the condition of the bond on 
which this action is brought, was broken on 
the 10th September, 1814, and that the re- 
sponsibility which thereby devolved on the de- 
fendant in common with the other obligors, 
continued in full force at the time of the sec- 
ond escape of Silas Hathaway, and down to 
the 23d day of May, 1818, when he was re- 
taken by the marshal; and that if he had 
then been committed to jail, and remained 
there without any interference of the plain- 
tiffs, the defendant would still be liable to 
this action. But although this be not de- 
nied, it is supposed that the plaintiff, by as- 
senting to Silas Hathaway's continuing at 
large for a certain time after his last escape, 
has thereby deprived himself of a recourse 
against the sheriff for such escape, and also 
of a remedy on this bond against any of the 
obligors. 

It has been long and well settled, that if 
there be a joint and several obligation for 
the payment of money, and judgment be re- 
covered against one of the obligors, who be- 
ing in execution thereon, escapes, or rather 
goes at large by permission of the sheriff, un- 
der a command or license of the plaintiff, not 
only is every remedy against such obligor 
gone for ever, but all the other parties to the 
bond are also discharged. But there is no 
case on this subject which does not make a 
precedent consent on the part of the plain- 
tiffs a sine qua non in giving effect to such 



discharge. This was decided in 1 Salk. 271, 
and Baron Comyns, who is an authority in 
himself, reports this decision as law, and says 
that if a sheriff permits a volimtary escape 
with the plaintiff's consent, the defendant can 
never be retaken by the sheriff or the plain- 
tiff, if such consent of the plaintiff be preced- 
ent to the escape; but otherwise if it be 
subsequent. So in a case in 1 Term K., Mr. 
Justice Ashurst observes, that when a pris- 
oner is discharged with the consent of the 
paily who put him in execution, he cannot 
be retaken. The reason of this distinction is 
obvious. If the parts'^ who confines another 
on execution, orders him to be liberated, as 
he has a right to do, it is the duty of th<^ 
sheriff to let "him go at large, and the plain- 
tiff thereby acquires no right of action against 
any one. But if the partj' escapes, by the 
permission or negligence of the sheriff, with- 
out any previous interference on the plaintiff's 
part, a right of action has accrued against the 
officer, which the law will not allow to be 
discharged by any subsequent loose consent, 
and probably by nothing but a release undei' 
seal, or by some agreement founded on valu- 
able consideration. This was recognised as 
law in a very recent decision in 16 Johns. 
Nor can it make any difference whether in 
the given case, the sheriff has a right of re- 
caption or not; or, in other words, whether 
the escape be negligent or permissive, the rea- 
son of the rule applying as much to the onfr 
case as to the other, there being in botli at 
the time of the supposed consent a vested 
right of action against the party from whose- 
custody the escape was effected. It is not 
a sufficient answer to say that the posterior 
consent shall have relation back to the time 
of the escape, and that subsequent ratifi- 
cation of the acts of another renders it as 
valid as if it had been preceded by a regular 
letter of attorney. Whatever may be the ef- 
fect of such ratifications in particular cases, 
it is sufficient to say, that in the one before 
the com^t, the law has decided that no after 
consent, a right of action having already ac- 
crued, shall have the same effect as one given 
antecedently, or contemporaneously with the- 
discharge of the prisoner. 

It has thus far been supposed that the writ- 
ing subscribed by Mr. Bowne, is a subsequent 
assent on his part to the escape which had 
taken place; but it contains in terms no sucli 
thing. It is not even an expression of a wish 
or desire that Hathaway may not be arrested 
again; but merely that he has no wish on 
the subject, which might very well be the 
case, espeeiall/ if he thought that by the es- 
cape he had obtained a remedy for his debt 
against the marshal. Certain it is, that it 
imposed on the marshal no obligation to ab- 
stain from retaking his prisoner, and com- 
mitting him to jail; and if such recaption 
took place, as it did, the writing contained no 
authority to discharge the debtor from cus- 
tody. It is not perceived how the present de- 
fendant could be defrauded by Silas Hatha- 
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way's contimung at large until after tlae tlien 
next term oC the court, or how it would facili- 
tate tlie obtaining of a judgment against tlie 
defendant in this suit; for whether he were in 
confinement or not on the judgment which 
had been obtained against him on the jail 
bond, the liability of the defendant to the ac- 
tion would be precisely the same, provided he 
had not been discharged from confinement on 
the judgment on the jail bond by order of the 
present plaintiffs. The court is of opinion 
There must be judgment for the plaintiffs. 



Case No. 1S,953. 

SLOCUM et us. v. MARSHALL et al. 

[2 Wash. 0. a 397J i 

Circuit Court, D, Pennsylvania. Oct. Term, 
1809. 

Equity — Relief from Deed — RECosvErAKCE — 
Proceeds of Part Sold. 

"Where a conveyance had been made of her 
real estate by a daughter to her father, imme- 
diately before her marriage, under a belief that 
slie would be benefited by the same, and that 
tlie property. conveyed by the deed would be- 
come hers after the decease of her parent; and 
wliere the operation of the conveyance was to 
deprive the daughter of the estate; the court 
decreed a conveyance of the property, and an 
account of the proceeds of the part which has 
been sold, vO as to effect the justice of the case, 
and to give to the daughter the property to 
which she would have been entitled, had not the 
conveyance been made. 
[Cited in Taylor v. Taylor, 8 How. (49 TJ- 

S.) 201.1 
[Cited in Bowen v. Hughes (Wash.) 32 Pac. 
99. Cited in brief in Fletcher v. Jackson, 
23 Yt. 588; Greene v. Harris. 10 R. I. 385; 
Hershey v. Weiting, 50 Pa. St. 243; Miller 
V. Siraonds, 72 Mo. (S3. Cited in. Munson 
V. Carter, 17 Neb. 301, 27 N. W. 211. Cited 
in brief in Rankin v. Patton, 65 Mo. 382. 
Cited in Troll v. Carter, 15 W. Ya. 582. 
Cited in brief in Walker v. Walker, 25 Mo. 
374.] 

The bill states, that the female plaintiff was 
the only child of Christopher Marshall by 
his first wife Elizabeth, who died in 1781 
shortly after the birth of this daughter, en- 
titled to a considerable real estate; of 
which, a tract of land in Bucks county, 
about twelve or thirteen acres of meadow 
land near Philadelphia, and a house and lot 
in Southwark, were parts. In 1781, a day 
or two before her death, ^Irs. Marshall, by 
deed, conveyed the above-mentioned tract 
of land in Bucks county, and the meadow 
tract, in trust for her husband in fee, and 
the residue of her estate in trust for her 
daughter; but this deed was not accompa- 
nied by the private examination of Mrs. 
Marshall, and of course was invalid, Mr, 
Marshall, however, not aware of this de- 
fect, made his will in 1799, and devised to 
the female plaintiff both of the tracts of 



1 [Originally published from the MSS, of Hon. 
Bushrod Washinffton, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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land to which he supposed himself entitled 
under the above deed. The bill then states, 
that the female plaintiff was, in June, 1805, 
prevailed upon by her father to convey to 
Z. Collins these two tracts of land, to the 
use of her father, in fee, but with a parol 
declaration of trust by the father, that it 
was intended for the benefit of his daugh- 
ter, the plaintiff. That this conveyance was 
made after the addresses of the plaintiff, 
Sloeum, to the female plaintiff, had been 
made, and favourably received in the fam- 
ily of Mr. Marshall; but that this convey- 
ance, as well as another made by the fe- 
male plaintiff to her said father, of the 
house and lot in Southwark, the day be- 
fore her marriage, was unknown to the 
plaintiff, Sloeum, until after his marriage. 
The prayer of the bill is for an account of 
the proceeds of the Bu(3£s county land, 
which the father, JMr. Marshall, had sold 
for about 8000 dollars, and for a convey- 
ance of the meadow land, and the Soulii- 
wark property. The answers of the ex- 
ecutors of Christopher Marshall, and of his 
children by the second marriage, admit the 
conveyances as stated in the bill, but deny 
the tnist, except in relation to the South- 
wark lot, which they say they are willing 
to convey. They admit, however, that 
Christopher Marshall died intestate, as to 
the Bucks county and meadow land, and 
other property, to the value of about 3000 
dollars; all acquired subsequently to the 
making of his will, to one-fourth of which 
the plaintiffs are entitled. Some witnesses 
were examined in court, on the hearing; 
and upon their testimony, the amount of 
which will be noticed in the opinion, the 
cause turned. 

WASHINGTON, Circuit Justice (PETERS, 
District Judge, absent), delivered the opin- 
ion of the court. 

The first question in this cause. Is, wheth- 
er the complainants are entitled to be re- 
lieved against the deed executed by the fe- 
male complainant on the 26th of June, 1805, 
either upon the ground of a parol declara- 
tion of trust, inconsistent with the abso- 
lute nature of the conveyance; or upon the 
ground of fraud, in reference to the cir- 
cumstances under which it was given, as 
they respected the grantor, or the subse- 
quent rights of her husband? It is sufll- 
cient to say, in answa: to the first question, 
that there is no evidence of a declaration 
of trust, either written or parol, by which 
the nature of that trust can at all be under- 
stood; and the attempt " to create and to 
enforce a specific trust, from the loose and 
equivocal expressions of the parties, made 
at different times and upon different oc- 
casions, would be inconsistent, not only with 
the spii'it and policy of the statute of frauds, 
but with the general rules of evidence. In 
this case, it is true, the statute of frauds 
is not pleaded, or relied upon; but it is still 
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necessary that the parol declarations of a 
trust should be plain and unambiguous, be- 
fore the court can change the absolute na- 
ture of the conveyance, and decree an ex- 
ecution of a trust not expressed in the deed. 
It is impossible for this court to say, wheth- 
er any agreement upon this subject took 
place between the father and daughter; or 
if any, what it was. From Mr. Coliins's 
testimony, it would seem, that the inten- 
tion of Mr. Marshall was to dispose of the 
Bucks county land; and after bestowing 
a part of the purchase money upon his 
daughter, who was about to be married, to 
invest the residue in some productive fund. 
As to the meadow ti-act, that his design 
was to give her that by his will. Hill eon- 
firms by his testimony this evidence, in re- 
hition to an intended gift to the daughter; 
but would lead us to suppose, that instead 
of money, it was the intention of Mr. Mar- 
shall to bestow upon his daughter a house, 
in case she and her husband should deter- 
mine to live in Philadelphia- The testimonj' 
of Weir & Beisley affords very little satis- 
faction upon this subject, as it is quite un- 
certain whether the re-conveyance wliich 
Mr. Marshall declared he meant to make 
to his daughtei, referred to the property 
conveyed by her to him in June, 180.^, or to 
the Southwark lot. From the whole of this 
evidence, then, it does not appear, whether 
Mr. Marshall had bound himself, or not, 
by any promises to his daughter, to re-con- 
vey, or to devise this property to her, or to 
dispose of it in any other manner for lier 
use; or, whether his different conversations 
with the witnesses extended any further 
than to express his own intentions in rela- 
tion to the proxjerty. If, then, the court 
were called upon to enforce the execiitiou of 
any specific agreement between the father 
and daughter, I should consider the evi- 
dence too uncertain and indefinite on which 
to found a decree. 

Taking this deed, therefore, as an absolute 
one, tlie next question is, can it be support- 
ed as such? Consider the situation of the 
parties to it The grantor, a young lady 
who from her birth had but on one occasion, 
and that for a short period, left the paternal 
roof, bound to him by the strong ties of 
filial affection, duty, and respect— accustom- 
ed, at all times, to repose in his advice and 
opinion the most unbounded confidence, and 
to consider even the request of such a par- 
ent as equivalent to a command. — is in- 
formed by him that a certain portion of her 
property, about two-fifths in value, had been 
convej'ed to him by her mother; but that 
the same, from some legal objection, had 
failed to take effect. She is then requested 
to confirm this title, and is at the same 
time assured by the father, that his design 
in obtaining this confirmation, is to pro- 
mote her interest as well as his own. She 
reflects upon the proposal, and. influenced 
by the double motive of promoting her own 



interest and that of her father, and at the 
same time fulfilling the intentions of her 
dead mother, she consents to execute the 
conveyance. It does not appear that the 
daughter had any distinct idea of the man- 
ner in which this conveyance was to benefit 
herself, or to fulfill the intentions of her 
mother; because, it must at once have 
struck her, that an unqualified confirmation 
of her mother's grant would be completely 
destrtictive of her own interest, and con- 
sequently that the two objects slie had in- 
view, were incompatible with each other. 
It is obvious, therefore, that her conduct in 
this affair was altogether influenced by the 
declaration and by the advice of her father, 
in which she appears to have placed the 
most implicit and respectful confidence. A 
transaction attended by such circumstances, 
will naturally excite the jealousy of a coui-t 
of equity- I know not what conversations 
passed between the father and daughter; 
nor whether any, and what particular in- 
ducements were held out to her, for parting 
with so great a portion of her fortune. But 
tliis is certain, beyond all doubt, that she 
had been impressed, generally, with the be- 
lief that her interest was to be consulted; 
and that she acted under that impression. 
Yet nothing could be more inconsistent witli 
her interest, than the deed which .she was 
prevailed upon to execute. That a fraud 
or imposition of any kind, was at any time 
meditated against this lady by her father, 
the fairness and x)urity of his character 
forbid me for a moment to suspect. Inde- 
pendent of his general character, the cause 
furnishes abundant evidence to repel any in- 
sinuation to his disadvantage in this respect. 
And frdm this evidence, it is not ditiicult 
to conjecture in what manner the convey- 
ance was intended to promote the interest 
of the two parties to it, and at the same 
time to gratify the laudable wish of the 
daughter to fulfil her mother's intentions. 
It is to be remarked, that more than two- 
thirds in value of this property was entire- 
ly unproductive, and of course could add 
nothing to the revenue of the father, whose 
interest was only that of a tenant for life. 
By converting it into money, and investing 
that in otlier property of a more active na- 
ture, this inconvenience would be reme- 
died. But the father had no power to sell 
the fee simple interest in the estate, witli- 
out being enabled by his daughter to do S(». 
The plan suggested to her was adequate to 
the purpose, and was therefore adopted. In 
this way the interest of the father was pro- 
moted. On the other hand, he had devised 
the whole of this property to his daughter; 
and not knowing, as is highly probable, that 
the estate would not pass by this devise, 
but would be considered as a lapsed devise, 
he at once perceived that his daughter could 
not be injured by the conveyance. The deed 
from the mother was intended to give him 
the absolute control over the property, and 
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that from tlie daugliter gave effect to that 
intention. The daughter was to be bene- 
fited in two respects— by an advance of 
money as an outfit on her marriage, and by 
the protection which her father -would be 
enabled to afford her, in the event of any 
misfortunes which might befall her intend- 
ed husband. That these were the objects 
contemplated by the father, is strongly sup- 
ported by the evidence; and it is not im- 
probable that they were communicated to 
the daughter. But the will of the former 
having proved ineffectual for securing to 
the latter the consideration which induced 
her to make the deed, a court of equity can 
do nothing less than to set aside the deed, 
as having been made under a mistake, and 
for a consideration which has failed. But 
in doing this, I am clearly of opinion, that 
the intention of Mr. Marshall woiild be 
frustrated, by considering any part of the 
advances made by him to his daughter as a 
gift, in addition to her own fortune. I wish 
I could feel satisfied in depriving her also 
of any part of his other estate, in which it 
was decidedly his intention she should not 
participate. Upon this subject, however, 
my opinion is not yet conclusively formed; 
and for the purpose of hearing the counsel 
upon that point, In case it sliould not be 
compromised in the meantime, I shall re- 
serve it for future consideration. 

I shall decree a conveyance to the com- 
plainant, Elizabeth F. Slocum, of the mead- 
ow tract and the South wark lot; and an 
account of the money received for the tract 
in Bucks counts ; and of all advances made 
by Christopher Marshall for his daughter, 
since the 26th of June, 1805. or towards 
the improvement of her property before or 
since that period. 
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SLOCUM V. SWIFT et al. 

[2 Lowell, 212.] i 

District Court, D. Massachusetts, Slarch, 
1873. 

EvroexoE — Pakol, — Written Contuact — Ship- 
ping— Whai.in'g Voyage— Dukatiox— Passage 
Money — Pueight — Commissions. 

1. In the absence of fraud, a contract be- 
tween the master and owners of a Avhaling-ship 
cannot be varied by parol evidence. 

[Cited in The Elvine, 19 Fed. 528.] 

2. A contract between owners and master for 
a whaling voyage not exceeding five years' du- 
ration does not mean several voyages extending 
through five years, but ends when the object 
of the voyage is fulfilled; that is, when a full 
cargo is obtained. 

3. When the voyage was to end at New Bed- 
ford, and the parties afterward agreed to end 
it at San Francisco, the master was allowed the 
expenses of his passage to New Bedford. 

1 PReported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



4. The owners were allowed freight on oil 
from Sail Francisco to New Bedford. 

5. A master was allowed a commission for 
selling oil after the voyage was ended; but was 
not allowed extra pay as cooper for eighteen 
days, when the cooper was ill. 

6. Commissions charged for sales by the own- 
ers were disallowed. 

The libellant [G. W. Slocum] was master of 
the bark Louisa, which, by the articles, was 
"bound from the port of New Bedford, on a 
voyage not exceeding five years in duration." 
By the first article it was agreed "that the 
term of service of any of the undersigned 
shall not end, nor shall any one be entitled to 
a discharge, imtil the expii-ation of said term, 
unless said ship shall sooner return to said 
port of New Bedford, and the voyage be ter- 
minated." The libel pr-opounded that the 
voyage was begun May 4, 1869, and was 
prosecuted in the Atlantic and South Pacific 
Oceans until March, 1872, when the libellant 
received orders to take the ship to San Fmn- 
cisco and fit her for a cruise in the Arctic 
Ocean; that the libellant was not bound to 
serve in the Arctic, but he took the vessel 
to San Francisco and delivered her to the 
owner's agent, and spent eighteen days in 
fitting out the ship for the new service. It 
was admitted that the libellant's pay, if due, 
was nearly $6,000, and a considerable part 
of this was paid him before the hearing. 
The respondents [Jireh Swift and others] 
denied that the libellant had any right to re- 
fuse to go to the Arctic, or any strict title to 
be paid before the return of the ship to New 
Bedford. Several items of charge on the one 
side and the other were disputed, as is suffi- 
ciently explained in the opinion of the court. 

T. M. Stetson, for libellant. 
G. Marston, for respondents. 

LOWELL, District Judge. In the absence 
of fraud, the contract of the master of a 
whaling-ship with his owners cannot be va- 
ried by parol evidence. The only authority 
cited for the libellant is The Cypress [Case 
No. 3,o30], in which Judge Betts says, that 
seamen have, in numerous cases, been per- 
mitted to prove that the articles did not set 
forth correctly the agreement entered into 
by them, and that, even without evidence, 
the court will set aside agreements injurious 
to the seamen. The cases which the learn- 
ed judge gives in this connection are all in 
support of the latter clause of his proposition, 
or rather of his second proposition, that the 
admiralty court will set aside unreasonable 
clauses. Mr. Justice Curtis examines the 
question with great ability, and cites many 
eases against the admission of the evidence, 
though he differs from them, and admits 
the parol proof, on the ground that the stat- 
utes of 1790 [1 Stat. 131], and 1840 [5 Stat. 
394], and especially the tenth clause of the 
latter, make void a contract with seamen, if 
it does not state the voyage truly; and he 
holds that parol evidence may always be 
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given to show illegality as well as fraud in 
a contract. Page v. Slieffield [Case No. 10,- 
667]. That case settled tlie law for tMs cir- 
cuit, upon an intelligible, if debatable, 
ground; but it has no application to the ii- 
bellant's contract, because a whaling Toyage 
is not within those statutes, and because the 
master is not a seaman by those laws. They 
require the master to make a written con- 
tract with the men, but leare the owners to 
make their own arrangements with their 
agent, the master; and if these parties make 
a written contract, it must be construed and 
acted on like all other written contracts made 
between parties of equal standing. All the 
cases, therefore, which Mr, Justice Curtis 
distinguished from the case before him, be- 
come valuable in deciding this controversy. 

The learned judge who decided the case of 
The Cypress, above cited, reconsidered the 
point twenty years afterwards, and in a 
careful opinion laid down the doctrine that 
seamen bound themselves conclusively by 
the articles in the absence of fraud or decep- 
tion. The Atlantic [Case No. 620]. One of 
the head-notes to Willard v. Dorr [Id. 17,680], 
is, that the shipping articles are evidence of 
the terms of hire, even of the master or his 
apprentice, but are not conclusive. On turn- 
ing to the . judgment, we find that the ob- 
jection was taken by the owners that the 
master usually made the contract himself 
behind the backs of the owners, and there- 
fore it could not be used as evidence in his 
own favor in a suit against them. Story, 
.r., decided that the articles were, prima 
facie, presumed to import verity, and to be 
as well known to the owners as to the mas- 
ter, and that if the owners intend to eon- 
test them, they should give evidence of fraud, 
mistake, or intei-polation. His course of rea- 
soning clearly goes to hold the master him- 
self bound, unless he, on his side, can show 
like grounds for setting aside the wi'Itten 
contract. 

Leaving out of view the parol evidence, 
what is the meaning and efEect of this con- 
tract? The libellant contends that the de- 
scription, "a whaling voyage not exceeding 
five years in duration," means that he is 
bound to serve until he obtains a full cargo 
of oil, but in no event more than five years. 
The owners read it that he is to serve for 
five years, if they choose to order him to 
remain abroad so long, no matter what may 
have been his success, and that they can or- 
der him to pui'sue the business of whaling in 
any seas to which they may choose to order 
him. Although, as I have said, the master is 
supposed to be sui juris, and not to be under 
the care of the coui't to the same extent as 
the seamen, yet, as we know that the articles 
in a whaling voyage are always, in fact, 
drawn up by the owners, or by their order 
and direction, they ought to be taken most 
strongly against the owners. If they intend 
a series of voyages to any and all parts of the 
world, they ought to be careful to expi'ess 



this clearly in the contract. The words, "a 
voyage," seem rather to imply that when the 
object of the voyage has once been accom- 
plished the ship is to return home. Such is 
the opinion of Judge Ware in GifEord v. Kol- 
lock [Case No. 5,409]. Whether the articles 
in that case contained the provisions, which 
are found in these, for the master to ship oil 
home or elsewhere, "during the voyage," I 
do not know. This is the only part of the 
C(mtract that seems much to favor the re- 
spondent's construction. This clause was in- 
troduced into the form of articles used in 
New Bedford; and I have upheld the stipula- 
tions of the crew to allow the charge and 
freight on oil so shipped, upon evidence that it 
was beneficial to both parties, and necessary 
to the successful prosecution of the busiuoss 
as now conducted, especially if ports on this 
coast would compete with others nearer the 
whaling-grounds. 

But I have never before been called upon to 
say whether that permission modified the 
contract by implication in respect to the voy- 
age itself. I do not think it ought to have 
that effect. It would undoubtedly aitl in 
construing an ambiguous agreement, and the 
effect of taking advantage of it may some- 
times be that the ship will, on the whole, 
send and bring home more than a full cargo; 
but its pi-imary purpose in such a contract 
as this, which is for one voyage, must be 
held to be of a seeondaiy character, intend- 
ed to relieve the ship of the trouble and risk 
of carrying her oil about wherever there may 
be occasion to cruise before the voyage is 
completed. 

It is very difficult to reach any satisfactory 
conclusion from the letters between the par- 
ties, whether they understood the articles 
in the one way or the other. There are ex- 
pressions both of the master and of the own- 
ers, which tell against the construction they 
now set up respectively. But I think it 
results from the whole coirespondence, that 
whatever may have been thought to be the 
strict rights Of either in the matter, which 
were in no sort made a question at that time, 
the contract was so far modified by consent 
of both, that a return to New Bedford was 
abandoned, and the voyage was ended at 
San Francisco. This being so, I think the 
libellant is fairly entitled to have his passage 
home paid by the owners; because this is the 
general rule, and ought to be implied, where 
nothing is agreed to the contrary. He had 
offered to pay his passage home from New 
Zealand, but under different circumstances, 
and that offer was never acted on. 

It does not follow that the defendants were 
bound to ti-ansport the oil to New Bedford 
at their own expense. Oil has no domicile; 
although the contract undoubtedly is, that 
the crew are to make the oil, and the owners 
are to ti-ansport it, yet, so far as these parties 
are concerned, the question of freight de- 
pends upon the contract as modified by com- 
mon consent. When they had agreed upon 
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San Francisco as the terminus, the owners 
xaight have sold the oil there, if that course 
Tvould have been for the best interests of the 
parties; or they might have shipped it to 
New Bedford "or elsewhere," in the language 
■of the shipping articles, provided no delay of 
settlement was caused thereby, and a higher 
price was obtained, after deducting freight 
and other necessary charges. They were 
bound to exercise their best skill and Judg- 
ment in disposing of the oil and bone at the 
best accessible market. I imderstand that 
the course they took proved to be the best. 
For the oil that was sold at San Francisco 
for the convenience of the defendants, to 
enable them to refit the ship without sending 
out funds for the purpose, the master should 
be allowed the same price as was obtained 
for that which was sent home, less the pro- 
portionate freight. If the libellant perform- 
ed services at the port of discharge beyond 
what were in the line of his duty, such as 
selling oil for the prosecution of the new 
entei-prise, he ought to be paid for them. 
His lay covers every thing he would have 
lieen bound to do, or might choose to do, in 
relation to the voyage itself, and no more. 
The owners have charged him a commission 
•on the sales which he effected; this charge 
must be rejected, and the same or some 
equivalent charge be ti-ansferred to the other 
«ide of the account. 

The commissions at the home port were 
never allowed by Judge Sprague. He 
tliought the custom to charge them was not 
reasonable, because it appeared to be a 
■charge by the owners for performing their 
part of the contract. I see no reason to de- 
part from this course of decision. Indeed, I 
Tjelieve I have followed it before. The own- 
ers in many cases do not sell the oil, if they 
prefer rather to pay the cash market price 
and take the chance of a rise. I do not say 
that the master might not compel a sale of 
so much as would establish the market price, 
but I have never known this to be insisted 
on; and the commission, so far as it is char- 
ged for selling the oil, is not only for work 
whicli the owners do as part of their con- 
tract, but which they in fact, in the majority 
of cases, do not do till after the settlements 
-are made. So far as the commission is in- 
tended as compensation for the ser^'ices of 
agents, the case must stand precisely as if 
there were but one owner. If the sole owner 
sold the oil and made up the accounts, then, 
■according to the decisions, he is merely doing 
what is necessary to ascertain the lays, and 
should not charge for it; and it is no con- 
cern of the master and men whether the 
owner finds it convenient to employ an agent 
•or not. 

In asking pay for doing the cooper's work 
for eighteen days, the libellant appears to be 
standing on what he considers his strict legal 
rights. One who ships in any capacity takes 
the chance of extra labor, care, and responsi- 
.bility which may devolve on him by any ac- 



cident of the voyage. If the mate had fallen 
all for a short time, the master could not, I 
think, have claimed mate's pay in addi- 
tion to his own for an increase of work; nor 
could the mate, if the master had been ill 
for a short time. On the other hand, it has 
often been decided that a man or a mate, who 
is promoted de facto or de jure during a 
voyage, is afterwards to have the wages of 
the higher station. There are many cases of 
meritorious conduct and arduous service, in 
which no legal title to extra pay can be 
recognized, but reliance must be placed on 
the liberality of owners or underwriters. It 
I is not easy, perhaps, to lay down the precise 
j limits of the strict right. Each case must 
I be decided on its own facts. Here I decide 
i that there was no such service performed as 
requires tlie owners of this ship to pay the 
master any wages as cooper, though it may 
be he would have had a legal claim on the 
cooper. 

This opinion will enable the parties to set- 
tle the account, I suppose, without reference 
to an assessor, 
Interlocutoiy decree for the libellant. 



Case No. 13,955. 

The SLOGA. 

[10 Ben, 315.] i 

District Court. S. D. New York. Feb., 1879. 

Shipping— D.vMAGE to Cargo— Burden of Proof 
— Stow.\gb and Dunnage. 

1. A brig having taken on board at Pernam- 
buco a quantity of mats of sugar to be brought 
to New York, under a charter and bills of lad- 
ing which excepted perils of the seas, the sugar 
on her arrival at New York was found to have 
been washed entirely out of some mats and 
partly out of others. The consignees filed a 
libel against the brig to recover the loss as 
being occasioned by bad stowage and lack of 
suflicient dunnage. The sugar was green sugar 
and liable on that account to excessive drain- 
age, but it appeared that twelve per cent was 
the limit of drai'iage usual in such sugars on 
such a voyage, which was much less than this 
had lost. It appeared that the brig met wi^ 
severe weather on the voyage, but the log 
showed that she was kept pumped during the ' 
voyage and that the pumps were able to keep 
her free all the time, and she made no more 
water after the heaviest gale than at first 
Beta, that the burden was on the brig to show 
that the loss was> occasioned by a peril of the 
sea, the consequences of which could not have 
been guarded against by the master and crew 
with the means available to them. 
[Cited in The Chasca, 23 Fed. 160; The 
Queen, 28 Fed. 757; F. O. Matthiessen & 
Wiechers Sugar Refining Co. v. Gusi, 29 
Fed. 795.] 

[See Bearse v. Hopes, Case No, 1,192.] 

2. The comparatively good condition of the 
top of the cargo showed that the loss was not 
occasioned by the vessel's having taken in wa- 
ter through the seams of the deck: 

3. As appeared from her log, the crew had 
been at all times able to control the leak, and 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lmcoln Benedict, Esq., and here reprint- 
ed by permission.] 
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the water did not uppear at any time to have 
been as deep m her as the platform on whieh 
the sugar was stowed, and the injury to the 
sugar was caused by the water reaching it in 
the bilges when the vessel rolled, 

4. On the evidence, the vessel did not have 
sufficient dunnajre under the cargo in the bilges 
to proti'et the eargo from such injury. Such 
lack of dunnage was bad stowage an<l the ves- 
sel was liable for the damage to the cargo there- 
from. 

[Cited in The Charles J. Willard, :i8 Fed. 
762; The Centurion, 57 Fed. 415.] 

In admiralty. 

Geo. H. Forster, for llbellants. 
W. R. Boebe, for claimants. 

CHOATE, District Judge. This is a libel by 
Edward P. Davison and others against the 
brig Sloga for failure to deliver in good order 
and condition a cargo of sugar shipped at 
Pernanibuco under charter and bill of lading, 
which excepted only "all the dangers and ac- 
cidents of the seas and navigation of what- 
soever kind." The vessel left Pernambueo 
on the 13th of November, 1873, having shipped 
5,100 bags of green sugar consigned to the 
llbellants. Her voyage was from Pernambueo 
to Hampton Roads for orders and thence to 
her port of discharge. She arrived at Hamp- 
ton Roads and there received her ordei-s for 
New York and arrived in this port January 
19, 1874. L'pon the delivery of her cargo, it 
was found that 59 bags were entirely empty 
and 329 bags slack and greatly reduced in the 
quantity of their contents, and it is to recover 
damage for this loss that the suit is brought. 
The libel, after alleging the failure to deliver 
according to the bill of lading, charges that 
the loss was caused by the "careless, negli- 
gent and improper manner in which the said 
merchandise was stowed and the absence and 
want of proper dunnage and the want of prop- 
er care on the part of the master, his officers 
and crew and persons employed by him or 
them, and by reason of their careless and 
negligent failure to furnish proper, or any 
dunnage, in the bilge, and bet^veen the sugar 
and sides of the vessel many bags of sugar 
were sweated and stained by sea water and 
the heat of the vessel, by reason of such want 
of proper dunnage, whereby the sugar ran out 
of many of the bags entirely, and partly out 
of other bags, from leakage and from* sea wa- 
ter blown through the ceiling in heavy weath- 
er." The answer avers that the sugar was 
shipped in bad condition; that it was new 
and raw sugar, dripping with molasses when 
shipped; that the sugar was stowed by a 
stevedore exclusively employed and controlled 
by the shipper, and that therefore the ship is 
not responsible for any fault in the stowage; 
that the cargo was, in fact, well and properly 
stowed and strictly in accordance with the 
custom of the port of Pernambueo; that the 
loss of weight was caused by the raw and 
green condition of the sugar and the great 
quantity of molasses that drained out of it; 
that the vessel encountered heavy gales, los- 



ing spars and sails, having her decks swept 
many days by the sea; that though the brig 
was tight, staunch and strong, she was strain- 
ed by the violence of the wind and sea, and 
took in water through her seams, and that by 
the rocking and pitching on the sea the pres- 
sure of the cargo was increased and by this 
pressure the molasses was more and more 
pressed out, and that this was the cause of 
some of the bags being found empty and oth- 
ers greatly reduced in weight. 

As to the defence that the ship is not re- 
sponsible because the shippers undertook to 
stow the cargo themselves, it is enough to 
say that by the terms of the charter party the 
ship was clearly bound to receive and stow 
the cargo, and there is no evidence that by 
any other or subsequent agreement she was 
ever released from this obligation. And I do- 
not understand that the testimony of the mas- 
ter is that he did not receive and direct the 
stowage of tlje cargo. At any i-ate, if it will 
bear that coustruction, it is not sufficient 
proof of the fact against the evidence of the 
charter party and bill of lading and the tes- 
timony taken at Pernambueo. 

The cargo consisted of green or unclayed 
sugar, and the proof is clear that such sugar.'^ 
are subject to a considerable loss of weight: 
but the evidence is positive and sufficient to 
show that this cargo consisted of bags of 
sugar in good order and couditiou, for this 
class of sugars, when shipped, and while the 
ship must have the benefit of a full allowance 
for loss of weight, so far as it can be proba- 
bly attributed to the dripping of the molasses 
from such sugar, yet there is nothing in the- 
evidence which warrants the conclusion that 
from the mere character and nature of the 
sugars, even when submitted to the heavy 
pressure caused by the superincumbent weight 
of cargo or the rocking and tossing of the shii). 
at sea in heavy weather, the bags would be 
entirely emptied of their contents or shrunk, 
as the bags were in this ease. So far as evi- 
dence has been given on that point, twelve per 
cent loss of weight is about the limit to be 
ascribed to this cause. The fact that the bill 
of lading contained ths words "weight and 
i contents unknown," is of no importance in this 
; case, first, because these words, being part of 
the printed blank used for making out the 
bill of lading, are controlled by the written 
parts of the bill which give the number of 
bags of sugar received and their weight, and, 
secondly, because the proof is sufficient as to- 
the actual weight and condition of the sugar 
delivered to the ship. 

There is some confusion and conti-adiction 
in the testimony as to where in the shijy 
these empty and slack bags were found, but 
the weight of the evidence is that they were 
found in the bottom of the cargo, some on the 
platform on which the cargo was laid and 
along the keelson, but the greater part of 
them in the bilges of the vessel. It is proved 
by the testimony of both sides that the upper 
part of the cargo was found to be in good or- 
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del*, somewhat stained by the sweat of the 
hold or by sea water blown in about the 
hatches, but not appreciably injured or show- 
ing any marks of having been so wet from 
above as to be reduced in weight from that 
cause. I take this to be conclusive evidence 
that while there is no possible explanation of 
the condition of the empty and slack bags ex- 
cept that the sugar was washed out by sea 
water, the water which did the damage did 
not come from above through the deck or 
hatches and find its way thus through the 
mass of the sugar to the bottom. It also ap- 
pears that the inner ceiling of tlie ship was 
well caulked and that after the discharge 
hardened sugar was observed upon the sides 
of the ceiling where the bags had rested. It 
would be contrary to the evidence, therefore, 
to conclude that the sea water which did the 
damage was blown through this inner ceiling, 
as seems to be suggested in the libel, or that 
it found its way down along this ceiling from 
above to the lower part of the hold. At the 
bottom of the hold, and raised fourteen inches 
above the bottom the ship at the keelson, was 
a permanent platform of planks, i-unning 
athwart-ships at a veiy slight incline upwards 
and joining the side at the bilge keelson where 
the caulked inner ceiling stopped. This plat- 
form was of planks laid close together but 
not caulked, nor was it water-tight, and the 
effect of all the evidence is that the sea water 
which did the damage reached the cargo 
through this platform from the bottom of the 
ship. 

The rule of law to be applied to this case is 
too well settled to require any extended com- 
ment. The ship is bound by its contract to 
deliver the cargo in good order and condi- 
tion, unless prevented from doing so by the 
excepted peril. If the cargo is delivered in a 
damaged condition, the burden is on the ship 
to show that the case comes within the excep- 
tion contained in the bill of lading. If, then, 
the ship shows that it has encountered a sea 
peril to which the injuiy can be properly at- 
tributed, and that peril is shown to have been 
adequate to produce the injury, and it does 
not appear that there were at the command 
of the master sufficient means to overcome the 
peril or prevent the damage likely to result 
therefrom to the cargo, then the' ship will be 
held to ha 76 made out a prima facie defence 
and it will be incumbent on the libellants to 
produce further evidence of negligence. Clark 
V. Barnwell, 12 How. [53 U. S.] 270; The 
Niagaiu v. Cordes, 21 How. [62 U. S.] 7; 
Transportation Co. v. Downer, 11 Wall. [7S 
U. S.] 129; The Shand [Case No. 12,702]. 
But the ship does not excuse damage to the 
cargo as caused by a peril of the sea if the 
damage could have been prevented, notwith- 
standing the peril encountered, by the utmost 
exertions of the master and crew and the full 
use of all the resources at the command of 
the ship. Same cases. 

Now, in this case, ths defence attempted is 
that the damage, so far as it is not attribu- 



table to the intrinsic character of the sugar 
itself, was caused by perils of the sea— that 
the cargo, being properly stowed and dun- 
naged, was injured by sea water taken in dur- 
ing violent storms and heavy weather at sea, 
and which washed the cargo and melted and 
washed the sugar, in spite of the necessary 
diligence and care of the master and crew. 
This defence is to be determined by the deci- 
sion of two questions: First, did the ship, 
through stress of weather and the violence of 
the winds and seas, take in so much sea 
water as can account for the damage done to 
the cargo, and which damage the utmost exer- 
tions of the ship's company were unable to 
prevent and resist? And, secondly, was the 
injury caused in whole or in part by bad 
stowage of the cargo and insufficient dun- 
nage? As to the first of these questions, the 
evidence is chiefly to be drawn from the testi- 
mony of the master, officers and crew, and 
from the log of the vessel. By the log and all 
the testimony, it appears that the brig was a 
remarkably tight ship. The fact has already 
been referred to, that though she encountered 
very rough weather, and her decks were 
swept by the seas, she took no water in, in 
that way, of any consequence. The log and 
testimony show that, while she was lying at 
Pernambueo receiving her cargo, she made al- 
most no water, her pumps bringing up mo- 
lasses which drained out of the sugar. On 
the day she left port the entry in the log is 
"pump gave five inches molasses every twelve 
hours," and on the second day out with 
smooth sea, "three inches water mixed with 
molasses every eight hours," and the same 
entiy occurs on the 26th of November and 
afterwards at intervals till the 5th of Decem- 
ber, and again on the 19th and 21st of De- 
cember. It was not till the 23d of December 
that the vessel met any rough weather. On 
that day the weather became bad towards 
night, and by the log at midnight the wind 
blew a gale ivom the S. E. and the sea began 
to wash the deck. The log contains the entry: 
"Pumping is done every two hours, making 
three to four inches water." On the 24th, the- 
sea was very rough, "causing her to loll fear- 
fully," "three to four inches water pumped." 
At noon of the 25th, "a fearful gale breaks 
out, with such a heavy sea that the deck is 
filled with water, washing several things, the 
kitchen, the fowl basket; etc. The pump is 
at work ever.v hour and fear is entertained 
that the cargo has been damaged by the roll 
ing of the vessel." On the 26th, "a zuriou? 
gale and deck continually under water. About 
2 p. m. the wind nearly oversets the vessel, 
rendering her steerless," "pumping done every 
hour to avoid damage to cargo." For tlie next 
four days the log shows strong winds and 
heavy seas, the pumps being worked with 
"usual rate of water," and thafVithout fur- 
ther noticeable weather or any observable 
leak she arrived at Hampton Koads on the 2d 
of January. She left Hampton Roads Jan- 
uary 11th. On the 12th, by the log, with 



SLOG A (Case No. 12,955) 

pretty rough sea, "pumping was done 'every 
six lioui's, making always water mixed with 
molasses." On the 13th, "pumping was done 
every four hours." On the 15th, "eveiy two 
hours." The next two days were clear and 
pleasant. On the 17th "pumping done every 
twelve hours, making water mixed with mo- 
lasses." On the ISth they took the pilot and a 
tug to bring them to an anchorage in this 
port. The testimony of the master and crew 
certainly adds little or nothing to the strength 
of the evidence to he gathered from the log as 
to the perils of the sea encountered upon this 
voyage. The captain testified that they had 
good weather during the earlier part of the 
voyage; that they pumped every twelve hours, 
pumping out molasses, but very little water; 
that they had very hard weather by Cape 
Hatteras, commencing about the 23d of De- 
cember, the first gale lasting about twenty- 
four hours, so that they had to lay to, losing 
some sails, the kitchen, etc., and some of the 
bulwarks; that on the 26th and 27th they 
liad a still heavier gale, and he says that in 
the heavy weather they pumped every hour 
and found she was leaking three inches an 
hour, but he says they kept her free, that 
they pumped up molasses with water. After 
that, till they arrived at Hampton Roads, the 
weather was more moderate, and they pump- 
ed every two, every four, and every six hours. 
As to the weather after leaving the Roads, he 
says that for the first few days it was vety 
rough weather, a gale continuing two days 
with a rough cross sea. It is to be observed 
that the pumping up of molasses mixed with 
water was an incident of the entire voyage 
and not noticeably increased after the gi-eatest 
gale they encountered, on the 26th and 27th 
of \'ecember. One of the crew testifies that 
during the fine weather after leaving Per- 
nambuco they pumped every six or every 
twelve hours, according to the weather, that 
it took ten to twenty minutes to free her, and 
that during the rough weather when they 
pumped once an hour, it took ten to fifteen 
minutes to free her. The mate testified that 
during the gale of the 26th of December, she 
Avas on her beam ends ten or fifteen minutes, 
and that the carrying away of her sails right- 
ed her. Giving all proper credit to Ibis evi- 
dence, it is apparent that the vessel, although 
she met several days of very rough weather, 
and at least one gale of exceptional violence, 
yet at no time had any leak which was not en- 
tirely under the control of the crew, nor was 
the weather such at any time as prevented 
the regular working of the pumps and keep- 
ing the vessel free of water. If the pumps 
were diligently attended and she was kept 
free, as the officers and crew swear, it is diffi- 
cult to account for so large damage by sea 
water as is proved in this case, provided the 
cargo was properly stowed and dunnaged. 
While a vessel is not to be expected to stow 
and dunnage her cargo to keep it out of the 
reach of the water if she springs a leak which 
cannot be controlled by the pumps, it is not 
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too much to require her upon an Atlantic 
voyage in winter to stow and dunnage it si> 
that if her pumps work well and she does not 
spring a leak which they cannot control, the 
cargo shall be safe from damage by sea water 
from the mere rolling and pitching of the ves- 
sel in the sea in heavy weather, and an occa- 
sional severe gale. And upon the whole testi- 
mony I do not think I should be warranted 
in holding that the ship has shown that she 
encountered such perils of the sea, adequate 
to account for the damage, and uncontrollable 
by the resources at the command of the ship, 
as will account for the damage and throw 
upon the libellants the burden of maknig out 
a further case of negligence. In this posture 
of the case it is not for the libellants to prove 
affirmatively how it was that the water rose 
in the ship so as to submerge the cargo. 
Negligence of the ship is presumed from the 
fact that the damage was done and that the 
means of preventing it were at hand. The 
ship has on this point failed to make out her 
defence. 

On the other question, whether the ship was 
imperfectly dunnaged in the bilges, the evi- 
dence is very conflicting. The claimants take 
the ground, first, that the ship was of such a 
build that she needed no dunnage in the bilge 
except the veiy slight layer of bamboo mats 
and palm leaves which are admitted to have 
been there; that she was so sharp that in fact 
she had no bilge, and, secondly, if she had a 
bilge and needed dunnage, she was well dun- 
naged with wood, boards and planks below 
the palm leaves and mats. The gi-ounds thus 
taken are somewhat difficult to reconcile. 
And it is not obvious why the master should 
have taken the trouble to dunnage with wood 
and plank, if no dunnage was necessary. As 
to this claim, it is enough to say that the 
weight of evidence is veiy strongly against 
the claimants; that the evidence does not war- 
rant the conclusion that any thing was used 
to keep the bags of sugar from the skin of 
the ship at the bilges except mats and palm 
leaves and a few bamboo sticks, so laid and at 
such intenals as not to prevent the bags of 
sugar from being closely pressed down against 
the skin of the vessel. On the other question, 
whether the build of the vessel was such as to 
require duiuiage at the bilges, there is a groat 
deal of testimony of experts, conflicting, of 
course, and much of it very unsatisfactory. 
The result of the testimony is I think, that 
she was a sharp vessel, but not so sharp as to 
carry her cargo safely without several inches 
of additional dunnage in the bilges, such as 
the claimants attempted but failed to prove 
was there. The most satisfactory evidence 
on this point is the behavior of the vessel her- 
self and the condition of her cargo when she 
arrived. It cannot but be admitted that in 
arranging the dunnage it should be so propor- 
tioned as to protect, with an approach to an 
equality, the different parts of the cargo. 
The object of dunnage in the bilges is to pro- 
tect the cargo in that part when the ship rolls 
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over or is on her beam-encls, wliereby this 
shall be brought to be the lowest part of the 
ship to which all the water in her will run. 
Now, in this case the great disproportion of 
the damage at the bilges seems to me to indi- 
cate that she was not proportionately well 
dunnaged there and this strongly confirms 
what I think is the weight of the evidence 
that she required more dunnage there. Of 
course the wetting of the bags of sugar in the 
bilges and the collecting of the water there 
and the drainage from these wet bags would 
have a strong tendency when the vessel was 
thrown over the other way to cany the water 
back along the planks of the platfonn towards 
tlie keelson, and " in tliis way the washing 
out of the sugar in the bags along the keelson 
can be accounted for, even if the water was 
not allowed to rise so high under the platform 
as to have otherwise washed this part of the 
cargo. The water in the bilges would not all 
immediately find its way through the cracks 
of the platform, especially as the bags of 
sugar were not raised from the platform at all, 
except by the thickness of the mats and 
leaves. 

On the ground, therefore, that the ship has 
failed to show that the damage to the cargo 
was caused by a peril of the sea, and that it 
is proved that it was caused in whole or in 
large part by insufficient stowage and dun- 
nage, there must be a decree for the libellants, 
with costs, and a reference to compute the 
amount of the damages. 



Case 'No. 13,965a. 

SLOMAN v. "WYSSMAN. 

[19 Betts, D. C. MS. 165.] 

District Court, S. D. New York. Jan. Term, 
1852. 

Practice ix Admiralty — Rehearixg— Term. 

[A rehearing or review cannot be had after 
the term at which the decree was rendered.] 

[This was a libel by Robert L. Sloman 
against Frederick Wyssman. Jlotion for re- 
hearing and review.] 

BY THE COURT. In August term, 1851, 
a decree was rendered in this cause against 
the libellant, and, not being appealed from, 
became final the same term. [Unreported.] 
In Januaiy term, 1852, the libellant moved 
upon affidavits for a rehearing of the case, 
and for leave to file a bill of review, on the 
ground of newly-discovered evidence. 

The general authority of the United States 
courts to grant a rehearing or allow a. bill 
of review to be filed has been fully consid- 
ered in repeated cases. The rule is irrevoca- 
ble that a rehearing or review cannot be 
had in a cause after the term at which sen- 
tence was rendered. [Hudson v. Guestier] 
7 Cranch [11 U. S.] 1; The Avery [Case No. 
672]; The New England [Id. 10,151]; [Sib- 
bald T. U. S.] 12 Pet. [37 U. S.] 489; rvs^hit- 



ing V. Bank of U. S.] 13 Pet. [38 U. S.] 6r 
[Bank of U. S. V. Beverly] 1 How. [42 U. S.] 
148, 149; [Kennedy v. Bank of State of Geor- 
gia] 8 How. [49 U. S.] 609. The standing 
rule of this court in no way relaxes that doc- 
trine. It limits the application of the priv- 
ilege to a narrower sphere than is necessari- 
ly defined by the cases quoted, for the appli- 
cation will not be entertained in this court 
in cases where the subject of dispute is less 
in amount than .?50, nor unless made before 
the enrollment of the decree or return of 
final process issued in the cause, both of 
which may well happen within the period 
of the term in which the decree is pro- 
nounced. The 40th rule of the supreme 
court allows ten days to a party to move to 
rescind a decree against him by default, but 
that indulgence has no relation to the condi- 
tion of a party against whom a final decree 
is rendered on hearing. Motion denied, with" 
costs. 



Case No. IS, 9 5 6. 

SLOO V. LAW et al. 

[1 Blatehf. 512; i 7 West. Law J. 310.] 

Circuit Court, S, D. New York. Oct. Term,. 
1849. 

Trusts — Contingesoy — Removal op Trustees- 
Injunction — Delay — Assent. 

1*. Where, by a contract between several par- 
ties, a trust was created and trustees, were ap- 
pointed, the trust not to take effect, ' however, 
till the happening of a certain event: Held, 
that until tlie happening of tlie event the trust 
was passive, and that before that time the 
court would not, at the instance of one of 
the parties, interfere to remove the trustees for 
alleged misfeasance. 

2. Where the joint interest of the parties to 
a contract in its subject matter has not com- 
menced, the court will not, on the allegation of 
one party that he is injured by the acts of the 
others, interfere by injunction against the lat- 
ter. 

3. Where one party to a contract assents to- 
and acquiesces in a delay by the other party in 
fulfilling the contract, such delay affords no 
ground for the interference of the court to 
relieve the former from the conseqiiences of 
the delay. 

In equity. This was a motion for a receiver 
and an injunction. The bill was ffled on the 
2d day of November, 1849, for the purpose of 
rescinding a contract entered into between the 
plaintiff and George Law, Jlarshall 0. Rob- 
erts, Prosper M. Wetmore, and Edwin Cros- 
well, four of the defendants, on the 17th day 
of August, 1847, by which the latter agreed to 
build the steam-ships provided for in the 
fourth section of the act of congress, entitled 
"An act providing for the building and equip- 
ment of four naval steam-ships," passed March 
3d, 1847 (9 Stat 187); or, hi case the court 
should refuse to rescind the contract, that then 
a specific performance might be decreed, ac- 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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cording to the terms aud conditions therein 
stipulated; and it prayed an account between 
tlie parties, &c, ^ 

The fourth section of the act in question au- 
thorized the secretary of the navy, on behalf 
of the government, to contract with tlie plain- 
tiff, for the transportation of the United States 
mail from New-Yorlc to New-Orleans, twice a 
month and back, touching at Havana ami other 
intermediate ports, and from Havana to Cha- 
iires and back, twice a month; the mail to be 
transported in at least five steam-ships of not 
less than fifteen hundred tons burden, and pro- 
pelled by engines of not less than one thousand 
horse power each, to be constructed under the 
superintendence and direction of a naval con- 
structor in the employ of the navy depart- 
ment, and to be so constructed as to render 
them convertible, at the least possible expense, 
into war steamers of the first class. The sec- 
tion contained a proviso that the secretary, at 
his discretion, might permit a steamer of not 
less than six lumdred tons burden, and en- 
gines in proportion, to be employed in the mail 
service between Havana and Ohagres. It also 
provided, that the compensation for the service 
should not exceed the sum of ?290,000 annu- 

^illy. 

On the 20th of April, 1847, the plaintiff en- 
tered into a contract with the secretary of the 
navy under thb; act. for the constnictlon of 
these ships, by which he bound himself to 
i-oustniet and complete them upon a plan and 
after a model particularly set forth and de- 
scribed in the agreement. It provided, that if 
the secretary should determine to employ a 
steamer of not less than six hundred tons bur- 
den for the service between Havana and 
Chagres, in lieu of one of the five ships of fif- 
teen hundred tons burden, the plaintiff should 
build one of that description. The fii-st two 
ships were to be completed and in readiness 
for the seivice on or before the 1st of October, 
1848; and the remaining two of fifteen hun- 
dred tons bui'deu, on or before the 1st of Octo- 
ber, 1849. with such improvements in model, 
engines, boilers, and finish, as should be 
agreed upon by the parties to the contract. 
There was no limitation as to the time within 
which the fifth steam-ship, in respect to which 
the secretary reseiTed the right to reduce the 
size, should be completed and ready for serv- 
ice. The secretai-y, on beiialf of the govern- 
ment, in consideration of the premises, agreed 
to pay to the plaintiff, as a compensation for 
the full performance of the semce in carrying 
tlie mail, the 8290,000 per annum, payable 
quarterly. It was further provided, inasmuch 
as the ships woxild be completed at different 
periods within the time limited, th^t each of 
them should commence the service as soon as 
she should be in all respects ready therefor 
according to the tenns of the conti-act; that a 
proportionate part of tlie compensation stipu- 
lated for the whole service, should he paid for 
the partial senice thus rendered; and finally, 
that the contract should continue in force for 
the period of ten year's, the term to commence 



from the actual commencement of the service 
as specified. 

On the 17th of August, 1847, the plaintiff 
entered into an agreement with the defendants 
Law, Roberts, Wetmore, and Oroswell, by 
which, in consideration of an assignment of his 
contract with the government to three trustees, 
of whom Law and Roberts were two, and the 
defendant Bowes R. Mcllvaine the third, they 
covenanted and agreed to construct, finish and 
completely equip the five steam-ships, in such 
manner and at such times as were or might 
be required by the navy department, and to 
provide and pay all moneys necessary therefor, 
and in all things to fulfil and perform all the 
duties and services which the plaintiff had 
agreed should be done and performed, in his 
contract with tlie government; the ships and 
their machinery to be built, and the vessels 
equipped, under the superintendence and con- 
trol of Law. It was also covenanted and 
agreed, that the assignment of the plaintiff's 
contract to the three trustees should be upon 
the following trusts: 1. That the trustees 
should cause the steam-ships, as they should 
from time to time he built, to he registered in 
their names, and should have the sole man- 
agement and direction of the ships, and of eacli 
of them, and of their employment; should ap- 
point and pay all such officers, agents, and 
other persons, as should be deemed necessary 
and proper, either for the sailing or navigating 
of the vessels, or for the management of the 
business thereof at the various ports and places 
at which they might trade or stop, on such 
terms, for such times, and with such powei-s 
and duties, as to them might seem fit and 
proper; should make all necessaiy contracts 
and agreements for the employment of the ves- 
sels; and should exercise and perform all such 
powers and duties in the premises, as might be 
necessary for performing the duties and serv- 
ices required by the navy department, or for 
the advantage and profit of the parties con- 
cerned. 2. That the trustees should collect 
and receive all the freights and earnings of 
the vessels, and all sums to be paid by the 
government for transporting the mail, or wliich 
might become due or payable on account there- 
of, and make all disbursements of every kind 
incurred in the employment of the vessels. 
3. That the trustees should render to the par- 
ties to tire contract respectively, quarter yearly, 
an account in writing- of aH their receipts and 
expenditures in the discharge of their trust, the 
first account to be rendered at the expiration 
of three months from the coinmeucement of 
the service by the steam-ships or any of them; 
and should apply the nett earnings which 
should remain at the expiration of every quar- 
ter, after paying all disbursements of the ves- 
sels, charges, and expenses of eveiy kind to 
which the trustees might be subjected. In the 
first place to the payment of $12,500 quarterly, 
one half to the plaintiff, and the other half to 
the other contracting parties, and the residue 
to the repayment of all other advances made 
by the latter, ratablj', iu propoition to the 
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amounts advanced by them respectively in 
buildiDgr, equipping, and finishing tlie sliips, 
togetlier with legal interest, and a commission 
of ten per cent, on all sums so advanced. 4. 
That when all the moneys so advanced pursu- 
ant to the agreement, in huilding and com- 
pleting the ships, Tvitii interest, and commis- 
sions, and all expenses and responsibilities in- 
curred by the defendants, parties to the con- 
tract, or by the trustees, should be satisfied 
and paid, then the trustees should divide the 
nett earnings, including those from the mail 
service, quarterly, into two equal parts, where- 
of one should be paid to the plaintifE, and the 
other to the other contracting parties; and then 
the vessels to be held by the tmstees, in ti'ust 
for the plaintiff _ and those parties in equal 
shares. It was furtlier provided, that the trus- 
tees might consent to any modification of the 
contract which the navj' department should 
require, and which, in their opinion, might be 
for the advantage of the parties; and that any 
modification, renewal, or continuance of the 
mail contract, at any time obtained from con- 
gress or the navy department by either of the 
parties, should enure to their joint benefit 

The bill of complaint, which was founded 
upon these several agreements, and particu- 
larly upon that of the 17th of August, 1847, 
charged, that the eonti'aeting defendants un- 
dertook the constraetion of two steam-ships, 
in pursuance of their contract, to be called 
the Ohio and the Georgia, but, in the summer 
of 1848, became uuabie to proceed to the 
completion of the same for want of funds; 
that thereupon the tnistees, to prevent the 
entire suspension of the work, and the for- 
feiture of the plaintifiE's contract with the 
government, assumed upon themselves the 
building and completion of the two ships, in 
their character as trustees, and for that pui'- 
pose procured a modification of the contract, 
jind an advance of money from the govei'n- 
ment, in iJiirsuance of tlie act of congress of 
the 3d of August, 1848 (9 Stat 267), to wit, 
the sum of $290,000; and that, in order to 
secure the repayment of the moneys so ad- 
vanced, and in conformity with the provi- 
sions of the act, the trustees, on the 9th of 
September, 1848, executed a mortgage of 
the two ships to the defendant TVetmore, as 
trustee for tlie goternment. The bill fui- 
ther charged, that the trustees procured a 
further modification of the contract, where- 
by it was agreed, that the steam-ship Falcon 
shoiild be received in lieu of the smaller ship 
contracted to be built; that said ship had 
been employed in carrying the mails between 
Xew-York and New-Orleans, and Havana 
and Ohagres, since the month of December, 
1848, and also freight and passengers, under 
the direction of the trustees; that they had 
been receiving from the government a com- 
pensation under the contract at the rate of 
:f5,000 per month, and for freight and pas- 
sengers at the rate of ?10,000 per month; 
that the trustees, by the aid of these funds, 
and the advance from the government, hdd 
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, completed the steam-ship Ohio, with the ex- 
ception of coppering her, and were proceed- 
ing to finish the Georgia; that Law, Roberts, 
and "VS^'etmore, for the purpose of defrauding 
the plaintiff, and depriving him of his interest 
in the Ohio and the benefit of his contract, 
did, on the 19th of September, 1849, register 
the Ohio in theU.' names as individual owners, 
against tlie remonstrance of the plaintifE; that 
the Ohio was so far completed that she had 
been put upon the line, and was employed in 
the service of carrying the mail from New- 
York to New-Orleans, but that the contract- 
ing defendants denied that she had been ac- 
cepted by the government, or was employed 
in that sei*viee under the trust; that Law 
and Roberts refused to co-operate with the 
other ti'ustee, Mcllvaine, in managing the af- 
faire of the ship, or to permit McHvaine to 
participate in their management, according to 
the express terms and conditions of the agree- 
ment; that Law, who had the management 
of the coustl-uction of the steam-ships, ne- 
glected and refused to copper the Ohio, 
though often requested, by reason whereof 
the plaintiff was in danger of having his con- 
tract with the government declared to be 
broken and forfeited, and of suffering irrepar- 
able loss and damage; that the contracting 
defendants had broken their conti-act with the 
plaintiff, had failed to construct and finish 
the two ships ready for service by the 1st of 
October, 1848, had put but one into the serv- 
ice, and that not till the month of September, 
1849, and then iinfinished for want of cop- 
pering, and had advanced for the construc- 
tion of the two ships, the Ohio and Georgia, 
not to exceed ?190,000, though the construc- 
tion must have cost over $400,000; that the 
balance required to be advanced had been 
realized from the government and the earn- 
ings of the Falcon; that the two ships which 
were to have been built by the 1st of October, 
1849, had not yet been commenced; that the 
plaintiff was in danger of having his contract 
forfeited, by the neglect and refusal of those 
defendants to proceed and construct those 
ships according to the requirements of the 
navy department; and that, by reason of the 
fraudulent conduct of Law and Roberts, two 
of the trustees, as well as of the other con- 
tracting defendants, the property of the plain- 
tiff in the ships constructed, as well as the 
benefits and advantages of his eonti'act with 
the government, were in danger of being lost 
and destroyed, to his great and irreparable 
damage, unless a receiver should be appoint- 
ed to take charge of the ships, their freight, 
mail pay, and other earnings, and to copper 
the Ohio, and comply in all other respects 
with the conditions of the plaintiff's contract 
with the government The bill then prayed 
for an account; that LaAv and Roberts, two 
of the trustees, be removed fi'om their trust; 
that it be referred to a master to appoint two 
other fit persons as ti-ustees; that, in the 
meantime, a receiver be appointed to take 
charge of the conti-act with the government, 
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to take possession of the ships Ohio and 
Georgia, ajid to finish them under the direc- 
tion of the court, to talce charge of the Fal- 
con until her place could he supplied by au- 
other Tcssel to be built, and to receive the 
earnings of these ships, and appropriate the 
same as the court might direct; that the 
registry of the Ohio might be set aside, and 
the ship be registered in the name of the re- 
ceiver, or of the trustees when appointed; 
that the contract of the 17th of August, 1847, 
be annulled, and an account taken of the ad- 
vances made by the contracting defendants 
towards the construction of the ships, and, on 
those advances being refunded by the plain- 
tiff, the property of said ships be transfeired 
to him, subject only to the mortgage to the 
government; or, that a specific performance 
of the contract be decreed by the court, and | 
if the contracting defendants should neglect 
or refuse to proceed and forthwith construct 
said ships, then the plaintiff be permitted to 
construct and complete them af Ms own ex- 
pense, and to stand in the place of the con- 
tracting defendants, in respect to the benefits 
and advantages of the contract; that an in- 
junction issue against the contracting de- 
fendants, to restrain them from conveying 
away the Falcon, and from interfering with 
the Ohio and Georgia, and from conveying 
away the Ohio under the fraudulent registry, 
and from preventing the return of the Ohio 
and Falcon to the port of New-York; that the 
receiver to be appointed be directed to pro- 
ceed forthwith and construct and complete 
the ships in fulfilment of the contract with 
the government, at the cost and expense of 
the plaintiff, and out of the funds to be fur- 
nished by him for that purpose, and out of 
the earnings to be received from the employ- 
ment of the ships; and that Law, Roberts, 
and Wetmore, the defendants in whose 
names the Ohio was registered, be restiuined 
from conveying her away or preventing her 
return to the port of New-York, and from 
intei-fering with the receiver to be appointed 
to take charge of her. 

Daniel Lord, for plaintiff. 
George Wood, for Law. 
Francis B. Cutting, for Roberts. 
Charles O 'Conor, for Wetmore. 
James R. Whiting, for Croswell. 

NELSON, Circuit Justice. The grounds of 
complaint in this case arise out of alleged 
infractions of the contract of the 17th of 
August, 1847, by which the defendants Law, 
Roberts, Wetmore, and Croswell bound them- 
selves, for considerations therein stated, to 
construct and complete the five steam-sliips, 
and to perform in all other respects tlie du- 
ties and obligations of the plaintiff under his 
contract with the government of the 20th of 
April in the same year. There are also 
<-harges and grounds of complaint against 
the trustees of that contract, and of the 
ships to be constructed and completed ready 



for service; all of which is put forth as the 
foundation for the summary interposition of 
the court, to prevent great and irreparable 
loss and damage to the plaintiff. To this 
end we are asked: 1. To remove two of the 
trustees, and, in the meantime, until others 
are appointed in their places according to 
the oi-dinary course of the court, to appoint 
a receiver to take charge of the contracts 
with tlie government and with the defend- 
ants, and to take possession and charge of 
the ships constructed or in the process of 
construction, and to complete the same, and 
to proceed in all other respects under the 
direction of the court and can-y into complete 
execution the terms and conditions of the 
aforesaid contracts. 2, To enjoin the defend- 
ants from interfering with the receiver thus 
appointed, or with the ships or their earnings, 
and from conveying away either of them so 
as to prevent the receiver from taking them 
into his possession. 

The grounds upon which we are asked to 
remove the trustees are: 1. That two of 
them, Law and Roberts, who are also parties 
in interest in tlie construction of the ships 
and in the fulfilment in all other respects of 
the plaintiff's contract with the government, 
have excluded their co-trustee ilcllvaine, 
who represents the plaintiff's interest in the 
ships and their earnings, and in the proper 
management of the joint concern, from any 
participation in the same; that they have 
denied the plaintiff's interest, and the right 
of his trustee to act in the premises, and are 
collecting and appropriating to their own 
use and benefit the eai-nings of the ships, 
and the moneys received from the govern- 
ment for the mail service. 2. That they 
have repudiated the trust, by fraudulently 
procuring the ship Ohio to be registered in 
their own names individually, and not as 
trustees, excluding the name of the other 
trustee, Mcllvaine. 3. That they have neg- 
lected and refused to render to the plaintiff 
an account of the moneys received from the 
earnings of the Falcon and Ohio, including 
compensation for the mail service, and are 
appropriating the same to their own benefit, 
in disregard of the trust. 

These are the grounds mainly relied on in 
support of this preliminary motion to remove 
the two trustees and appoint a receiver; and 
it is apparent that, in order to comprehend 
the force and effect of them for the purposes 
claimed, we must first ascertain the precise 
powers and duties belonging to the trustees 
under the contract, and whether it confers 
upon them those in respect to which a 
breach and misfeasance have been charged. 
Their powers and duties are prescribed in 
the contract of the 17th of August, and to 
that, therefore, we must apply ourselves in 
endeavoring to ascertain their character and 
the extent of them. 

Upon a careful -examination of this eon- 
tract it will be seen, that the trustees have 
nothing to do with the construction of the 
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ships, eithei" in respect to the contracts for 
building, the funds to he provided, or the su- 
perintendence and direction in the process 
of construction and equipment. These are 
obligations and responsibilities resting ex- 
clusively npon the other defendants, -which 
they assumed upon themselves and are 
bound to discharge; and the principal con- 
sideration for which is their interest, as stip- 
ulated, in the assigned contract ■svith the 
government, and in the other earnings of 
the ships Avhile engaged in the mail service. 
There ai*e other advantages provided for, 
which doubtless had their influence; but 
these Jire the main considerations for the un- 
dertaking. Those defendants took the place 
of the plaintiff as the contractor with the 
government, so far as related to the con- 
struction and equipment of the five ships, 
and were subject only to the superintend- 
ence and direction of the naval constructor 
in the employment of the navy department— 
a power resei-ved by the secretary. The 
trust remains entirely passive until the ships 
or some one of them are constructed and 
ready to enter upon tlie mail service; and 
it is provided that then the trustees, to 
whom the government contract had already 
been assigned, shall cause them to be regis- 
tered in their names, and shall thereafter 
have the sole management and direction of 
the ships and of their employment in the 
mail service and in carrying freight and pas- 
sengers, of the collection and receipt of the 
earnings, including the moneys received 
from the government, and of the disburse- 
ment of the expenses, and shall account and 
pay over the nett earnings, according to the 
directions and in the proportions specially 
pointed out in the trust. 

Now, in A'iew of the provisions thus re- 
ferred to, and some others which we shall 
hereafter consider, we have been unable to 
resist the conclusion, that, according to the 
plain and obvious import of the contract of 
the 17th of August, the trust therein created 
does not begin to operate or become active 
until the ships or some one of them have been 
built and completely equipped, ready for the 
mail service, and have been accepted by the 
navy department; and that, down to that 
time, it is passive and inoperative, as no 
power is conferred, or duty eujoined, upon 
the trustees in respect to the ships, until 
they are accepted and prepared to commence 
the mail service. 

There is another view arising out of the 
provisions of the contract, and bearing upon 
this construction, which seems to be equally 
decisive. The joint interest in the ships be- 
tween the parties does not arise until they 
are accepted under the government contract. 
There is no stipulation or arrangement for 
the employment of the ships out of that sen^- 
ice; on the contrary, the whole agreement 
is based upon it. If the vessels are not ac- 
cepted, they are thrown back upon the hands 
of the defendants, and remain their prop- 
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erty, subject to the mortgage. The ships are 
the only security they have for their outlays 
in the construction. If a loss is sustained in 
the building, they alone must bear it. Nei- 
ther the plaintiff nor the trustees are at all 
concerned. 

It was supposed on the argijment, that the 
advance of money by the government, under 
the act of the 3d of August, 1S4S, operated 
to vest an interest in the ships in the plain- 
tiff. But this is an obvious misapprehen- 
sion. The only security for the repayment 
of that advance is the ships; and, in the 
event of their not being accepted by the gov- 
ernment, the defendants stand alone respon- 
sible. The money advanced must be repaid 
by them, or be realized, if at all, out of the 
ships, which are their property. 

Again. The interest of the plaintiff in the 
earnings of the vessels, and which it is ad- 
mitted creates an equitable right in the 
ships themselves and a direct interest in 
their proper management, does not begin un- 
til they are accepted and have entered upon 
the ])erformanee of the mail service. Till 
then, by an express provision in the govern- 
ment contract, no compensation is to be 
paid; and the provisions in the contract 
with the defendants, regulating the receipts 
and disbursements of the earnings, and the 
duty of the trustees to account therefor, ai-e 
all based upon the employment of the ves- 
sels in that service. There are no joint ac- 
counts or joint interest spoken of or provid- 
ed for, until that begins; then the i^artner- 
ship interest commences, and is placed under 
the active management and control of the 
trustees. 

This conclusion is also supported by the 
general structure and arrangement of the ar- 
ticles of agreement. The plaintiff brings in- 
to the common stock the government con- 
tract, which was and is, doubtless, regarded 
as very valuable; the defendants, the steam 
ships; and, when the ships are accepted in 
fulfilment of the contract, the common inter- 
est commences, and the whole of the capital 
—the govei-nment contract, the ships, and 
their management— is placed in charge of the 
trustees. This is the foundation of the ar- 
rangement between the parties. The addi- 
tional provisions relate chiefly to the manner 
of carrying on the enterprise, for the com- 
mon beneflt, of disposing of the profits, and 
of winding up the concern at the end of the 
partnership. 

The plaintiff might have provided for an 
accruing interest in the ships, and also for 
the vesting of the title to the same in the 
trustees, while they were in the process of 
construction; thereby acquiring additional 
security for the fulfilment of the contract on 
"the part of the defendants. But no such 
provision has been made. He chose to take 
their personal responsibility: and very nat- 
urally, as thej' had become his securitj' to 
the government for the performance of this 
very service. It is but just to add that, for 
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anything appearing in the case or disclosed 
on the hearing, they are quite competent and 
able to perform their engagements. 

The act of the parties, in securing the ad- 
vance made hy the government towards the 
construction of the two ships, hy a mortgage 
upon them, was very strongly urged, on the 
argument, against this construction. The 
mortgage was executed in the name of the 
three trustees. The act of congress provid- 
ed that the advance should be secured by a 
lien on the ships, in such manner as the sec- 
retary of the navy should require. With all 
our respect for the judgment and intelli- 
gence of that officer, we must still construe 
the contract and give effect to it according 
to the convictions of our own judgments. No 
doubt all parties, as it respects the govern- 
ment, are estopped from controverting the 
validity of the lien. If, the ships should 
never be accepted, and the advance not be 
refunded by the discount of the mail com- 
pensation, the ships would remain in the 
hands of the defendants subject to the lien, 
and to a sale under the mortgage, unless 
they should discharge it by payment. Nei- 
ther the mode of executing the mortgage, 
nor the mortgage itself, can in any respect, 
or on any principle or rule of construction, 
vary or modify the contract of the 17th of 
August. That is between different parties, 
and involves different interests and rights. 

The conclusion at which we have arrived 
upon this branch of the case, disposes of the 
question as to the removal of the trustees, 
and, as a necessary consequence, of the ap- 
plication for the appointment of a receiver, 
and the granting of an injunction. It also 
disposes of the question arising upon the 
registry of the Ohio. As that vessel has not 
yet come under the trust, the registi-y was 
properly entered in the names of her build- 
ers and owners. 

In respect to the delay in the construction 
and equipment of the steam-ships, and the 
action of the court prayed for in this prelim- 
inary proceeding to be founded thereon, it is 
A sufficient answer to say, that, from the af- 
fidavits read upon -the hearing, it appears 
that the delay has been assented to and ac- 
quiesced in by all the parties concerned, and 
has been occasioned by the veiy great en- 
largement of the tonnage and capacity of 
the ships. This has not only been assented 
to by the plaintiff, but was adopted by the 
defendants upon his urgent solicitation. 
Four of the ships provided for in the con- 
tract were to be of fifteen hundred tons bur- 
den, and to have machinery in proportion. 
The two nearly completed, the Georgia and 
Ohio— the latter entirely, with the exception 
of coppering— are almost equal in tonnage 
to the four, with maeliineiT in proportion, 
and, as stated in the opposing affidavits, will 
cost an amount nearly equal to the cost of 
the four. Some indulgence on the part of 
the government might therefore be naturally 
expected. The plaintiff is as deeply interest- 



ed in the enlargement of the capacity of the 
ships, as the defendants. The government 
is also interested, as one of the objects of 
the act of congress providing for their con- 
struction, was an eventual employment of 
them in the naval service of the country. 
For this reason, the act provides that they 
shall "be so constructed as to render them 
convertible, at the least possible expense, in- 
to war steamers of the first class." The 
contract contains a similar provision, and 
also one for taking them into the exclusive 
service of the government. 

In respect to the preliminary arrangement 
with the government, by which the Ohio and 
Falcon are employed in the mail service be- 
tween New-York and New-Orleans, and Ha- 
vana and Chagres, and the equitable interest 
of the plaintiff in the earnings of those ves- 
sels, no questions arising out of those mat- 
ters are enquirable into in this stage of the 
proceedings. They will properlj' come up 
when the case is ready for a final hearing 
on pleadings and proofs. 

The motion for a receiver and an injunc- 
tion must be denied. 

[For the subsequent proceedings in this cause, 
see Case No. 12,957.] 
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SLOO et al. v. LAW et al. 

[3 Blatchf, 459.] i 

Circuit Court, S, D. New York. May 16, 1S5G. 

CoNTKACTs— Act of Congress — Trustees- Right 
OF A Paut to Act— Public axd Private Tuusts 
— Dealing avith TnusT Puopertt — Injunc- 
tion. 

1. The act of March 3, 1847 (9 Stat. 187). 
to provide steamships for carrying the mails to 
California by the way of Chagres, expounded. 

2. The various contracts entered into under 
that act. explained. 

3. Where a strict trust is created, and two 
or more trustees are appointed to execute it, 
if it is a private trust, in which the public have 
no interest, and if it does not appear from the 
instrument creating it, or from some otlier in- 
strument modifying the power given, or by fair 
and necessary implication, that it may be exe- 
cuted by a less number of the trustees than the 
whole number named, the powers conferred 
must be executed by all of them. 

[Cited in brief in Morville v. Fowle, 144 Mass. 
113, 10 N. E. 766.] 

4. If a trust is created, and two or more trus- 
tees are appointed to execute it. and it is a pub- 
lic trust- a trust for the benefit of the public, 
in which the public are interested — and if it 
does not appear from the instrument creating 
it, that it must be executed by the whole luunber 
of trustees named, it may be executed by a 
majority of them. 

5. When a private trust is created, and it 
appears from the instrument creating it, that 
the powers conferred are to be executed by a 
less mmiher than the whole of the trustees 
named, they can be lawfully executed by such 
less number. 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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6. If a public trust is created, and it appears 
from the authority creating it, that the pow- 
ers conferred are not to be executed except by 
the joint act of all the persons named as trus- 
tees, they must be executed by all of the trus- 
tees unitedly- 

7. In both classes of trusts, the intention of 
the authority creating the trust must govern, 
but the presumption of law as to what such in- 
tention is, differs in the two classes of trusts. 

8- These principles applied to the trust creat- 
ed by the various contracts entered into under 
said act. 

9. A private mercantile enterprise, conduct- 
ed for profit, having been entered into by said 
contracts, and the management of the affairs 
thereof having been confided to three- trustees, 
the presumption is that the intention of the par- 
ties was that a majority of the trustees might 
conduct the business. 

10. And such presumption is strengthened by 
various provisions in the contracts. 

11. A trustee will not be permitted to take 
advantage of his situation, to obtain any person- 
al benefit to himself at the expense of his ces- 
tui que trust. 

[Cited in Petrie v. Badenoch (Mich.) 60 N. 
W. 450.] 

12. Where two of such three trustees, with- 
out the assent of the third trustee, made a con- 
tract between themselves as trustees, and them- 
selves and other individuals, from which they 
derived a great profit, to the prejudice of one of 
their cestuis que trust, an injunction was grant- 
ed, restraining them from doing any act of the 
kind for the future, without the assent of the 
three trustees, the third trustee being the rep- 
resentative of such cestui que trust. 

13. One of the trustees having refused to per- 
mit another of the trustees to have access to 
the books and papers of the trustees, an in- 
junction was granted, restx-aining him from 
withholding such books and papers from the 
examination of such trustee. 

DBill in equity by Albert G-. Sloo and El- 
wood Fisher against George Law and oth- 
ei*s.] This was a motion for a provisional in- 
junction. 

Edward N. Diekerson and Elwood Fisher, 
for plaintiffs. 

Benjamin F. Butler and Francis B. Cutting, 
for defendants. 



INGERSOLL, District Judge. By an act 
of congress, passed on the 3d of March, 1847 
<9 Stat, 187), it was made the duty of the sec- 
retary of the navy, to contract, on the pait of 
-the government, with A. G. Sloo, one of the 
plaintiffs, for the transportation of the United 
States mail from New York to New Orleans 
-and back, twice a month, touching at Charles- 
ton, (if practicable), Savannah, and Havana, 
and from Havana to Ghagres and back, twice 
3. month; and it was provided, that said 
mail should be ti-ansported in at least fi.ve 
steamships of not less than fifteen hundred 
tons burthen, to be propelled by engines of 
not less than one thousand horse power each, 
Jind to be constructed under the superintend- 
ence and direction of a naval contractor in 
the employ of the navy department, and to 
be so constructed as to render them converti- 
ble, at the least possible expense, into war 
steamers of the first class; that the said 



steamships should be commanded by oflicers 
of the navy not below the gx'ade of lieuten- 
ant, who should be selected by the contractor, 
with the approval and consent of the secre- 
tary of the navy, and who should be suitably 
accommodated without charge to the govern- 
ment; that each of said steamers should re- 
ceive on board four passed midshipmen of 
the United States navy, who should serve as 
watehrofficers, and be also suitably accommo- 
dated without charge to the government; 
and that each of said steamers should also 
receive on board and accommodate, without 
charge to the government, one agent to be 
appointed by the postmaster general, who 
should have charge of the mails to be ti-ans- 
ported in said steamers. It was also provid- 
ed, that the seeretaiy of the navy might, at 
his discretion, permit a steamer of not less 
than six hundred tons burthen and engines 
in proportion, to be employed in the. mail 
service between Havana and Ghagres. The 
compensation for the whole of said services 
was not to exceed the sum of two hundred 
and ninety thousand dollars; and good and 
sufficient security was required to be given 
for the fxilfilment of the stipulations of the 
contract to be entered into by Sloo. It was 
also made the duty of the secretary of the 
navy to provide, in the contract authorized 
by the act to be made, that the navy depart- 
ment should at all limes exercise control over 
the steamships, and have the right to take 
them at anj'^ time for the exclusive use and 
service of the United States, and to direct 
sueli changes in their machinery and internal 
arrangements as the secretai-y of the navy 
might require, and to make in the contract 
due provision for the mode of ascertaining 

I the proper compensation to the contractor 

j therefor. 

In passing this act, congress appears to 
have had two great objects in view. One 

I was to secure the transportation of the pub- 

I lie mails; the other was to secure the con- 
struction of five steamships, which could at 
any time, at the least possible expense, be 
converted into war steamers of the first class, 
to be taken, in case of need, at any time, at 
the option of the United States, for their ex- 
clusive use and service, upon their paying a 
proper compensation for the same. 

Before Sloo could secure to himself the ben- 
efit of any portion of the money authorized 
to be paid by this act, he had heavy respon- 
sibilities to enter into, and important duties 
to perform. He was, among other things, 
obliged to contract with the government, for 
building the five steamships mentionerl iri 
the act, for the performauee of the mail serv- 
ice required; to contract, also, to perform 
the mail service as required by the provisions 
of the act; and to give good and sufficient 
security for the faithful performance of the 
stipulations of the agreement so to be entered 
into by him. To do .this, required aid from 
some source. The act itself required that 
he should have aid from some one; for it 
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provided that good and sufficient security 
should be given for the fulfilment of the stip- 
ulations which, by the act, he was obliged to 
enter into. It could, therefore, in no respect, 
be any dispai-agement to him, to apply for 
aid to those who might be able to render it, 
and who could be induced to render it by a 
participation in the benefits promised to Sloo 
by the act, upon his compliance with the 
terms upon which such benefits were to be 
realized. 

On the 20th of April, 1S47. Sloo and the sec- 
retary of the navy entered into a contract, by 
which Sloo agreed to build the five ships ac- 
cording to the provisions of the act, and to 
perform the mail service therein required, two 
of the ships to be of the burthen of fifteen 
hundred tons, and to be completed and ready 
for service on or before the 1st of October, 
1848, and two of them, of the like description, 
to be comjileted and ready for service on or 
before the 1st of October, 1S4!); and Sloo 
agreed, by the contmct, that the line of steam- 
ships should be kept up during the time the 
contract was to continue, by alterations, re- 
paid, or additions (of approved character) 
fully equal to the exigencies of the sei-vice, 
and the faithful accomplishment of the pur- 
poses recited in the act, and that he would 
perform the services required by the act ac- 
cording to its true intent and meaning, and 
that the line should be in full and entire opera- 
tion on or before the 1st of October, 184!J. The 
secretary of the navy agreed, on behalf of the 
United States, to pay to Sloo, for the services 
stipulated to be performed, the sum of two 
hundred and ninety thousand dollars per an- 
num, payable in quarterly payments, upon the 
full performance by Sloo of the services re- 
quired, according to the meaning of the act. 
The contract was to continue in full force 
for the term of ten yeai-s, to commence from 
the actual commencement of the services speci- 
fied; and the secretary reseived the right to 
take the ships at any time for the exclusive 
use and service of the United States, the 
proper compensation for their value, when so 
taken, to be ascertained by appraisers to be 
mutually chosen by the parties. There were 
other stipulations in the contract, which it is 
not necessary to mention. 

It will thus be seen, that Sloo, among other 
things, not only agreed to build the five steam- 
sliijis according to the requirements of the act, 
but also agreed that, during the time the con- 
tiact had to run, the line should be kept up by 
alterations, repairs, or adjlitions of approved 
character, so that the purposes of the act 
could be faithfully accomplished. One of those 
purposes was to provide five steamships which 
could, at any time during the continuance of 
the contract, be taken by the government, up- 
(tn their paying a proper compensation for the 
same, and, with the least possible expense, 
lie converted into war steamers of tlie first 
class, to become part of the naval armament 
of the United States. To eft'ect tliis puipose, 
it was necessary, not only tliat the five steam- 



ships should be properly built, but that they 
should at all times be kept in proper repair, 
and fit for the service to which they were or 
might be appropriated. The conti-act was ex- 
ecuted without security for the faithful per- 
formance of the stipulations on the part of 
Sloo. But at a subsequent period Robert C. 
Wetmore, Marshall O- Roberts, George Law, 
and Edwin Croswell became sureties for the 
fulfilment of the terms thereof. 

Sometime between the date of the execution 
of the above mentioned contract with the sec- 
retary of the navy, and the 17th oi August. 
1847, as appears by an indenture executed on 
the last mentioned day, Sloo applied to George 
Law, Marshall O. Roberts, Edwin Croswell. 
and Prosper M. T\'"etmore, for aid to enable 
him to fulfil the terms and conditions of the 
contract entered into by him with the secre- 
tary of the navy. Law and his associates, the 
persons above named, agreed to aid him, as 
expressed in the indenture on tliat day enter- 
ed into, upon his execiiting an assignment of 
the said contract to certain parties, upon the 
trusts and for the uses and purposes in the 
sjiid indenture of the last mentioned date 
named. Accordingly, on the 17th of August. 
1847, an indenture was entered into bj' and 
between Sloo of the first part. Law, Roberts, 
Croswell and Wetmore. of the second part, 
and Law and Roberts and Bowes R. Mc- 
Ilvaiue, of the third part, by which Sloo as- 
signed to the parties of the third iiart the con- 
tract which he had entered into with the sec- 
retary of the navy, upon the trusts in the said 
indenture mentioned. By this indenture. Law 
and his associates of the second part agreed 
with Sloo, that they would build, construct, 
finish and completely e(iuip the steamships 
which, by the contract with the secretary of 
the navy, were to be built by Sloo, according 
to the terms of the said contract, and that they 
would perform all the duties and services 
which, by the contract with the secretaiy of 
the navy, were to be performed by Sloo; and 
it was provided that the ships and their ma- 
chinery should be built, constructed, eciuipjied. 
and repaired under the superintendence, di- 
rection and conti'ol of Law. 

The assignment of the contract made with 
the secretary of the navy was upon certain 
trusts, among which were the following: that 
the trustees should cause the sliips which were 
to he built to be registered in their names: 
that they should have the sole management 
and direction of the same and of their emplo.v- 
ment, subject to the provisions of the contract, 
and should pay all officers and agents; that 
thej' should make all necessary contracts for 
the employment of the ships; and that they 
should receive and collect all the freights and 
earnings of the ships, and all the mail pa,v. 
and render to the paities quarter-yearly an ac- 
count of all receipts and expenditures. They 
were to apply the uett earnings, at the exp'ra- 
tion of each quarter, in the first place to tin* 
payment of the sum of twelve thousand five 
Inmdi-ed dollars quarterly, one half to Sloi), 
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AU(1 the other half to Law and bis associates 
of the second part, and the residue to the re- 
payment of all advances made for the build- 
ing, equipping, and finishing the ships, to- 
gether with lawful interest, and a commission 
of ten per cent.; and, when all such advances 
Avere paid, with the interest and commissions, 
then the nett earnings of the ships and the 
mail pay were, at the end of each qxiarter, to 
he divided equally, one half to he paid to Sloo, 
and the other half to Law and his associates 
of the second part; and the ships were to he 
held by the trustees in trust for the part?-, of 
the fii-st part and the parties of the second 
part, in equal shares. At the expiration of 
the contract with the secretary of the navy, 
the trustees were to sell the ships, and divide 
the nett proceeds, and pay one half thereof 
to the party of the first part, and the other 
half to the parties of the second part. 

By tlie indenture, lioberts and Croswell were 
appointed joint agents in the cits'- of New^ 
York, for the ti-ansaetion of the business of 
the ships, Tuider the direction and control of 
the trustees. Roberts was to receive, as a 
compensation for acting as such agent, the 
sum of ten thousand dollars per annum, and 
Croswell was to receive, as a compensation for 
acting as such agent, the sum of five thousand 
dollai"s per annum, such payments to be made 
out of the joint funds. Law was to receive, as 
a compensation for his services in construct- 
ing, repairing and equipping the ships and 
their machinery, five thousand dollars per an- 
num, also to be paid out of the joint funds. 
The compensation of Mcllvaine was to be paid 
out of the profits of Sloo. In the event of the 
death of either Law or Roberts, or of their 
resignation of the office of ti'ustee, it was 
made the duty of the parties of the second 
part to fill the vacancy. In the event of the 
death of iMcIIvaine or of his resignation, Sloo 
had the power to appoint another trustee in 
his place. It was not his duty so to dp. Law 
and his associates of the second part had the 
right to associate any other persons or par- 
ties in interest with them, who should, by 
being so associated, be entitled to all the bene- 
fits of the contract and of the trust created, 
in like manner as if they had been originally 
named as parties. The trustees were not to 
be liable for the acts, defaults, or misconduct 
of each other, but each only for his own acts, 
defaults and misconduct. 

On the 7th of February, ISoO, another in- 
denture was entered into, by and between 
Sloo, of the first part, and Law, Roberts, 
Croswell and Wetmore, of the second part, 
which in some respects modified the terms of 
the above mentioned indenture. Differences 
had arisen between the parties, growing out of 
the obligations entered into by the indenture 
of the 17th of August, 1847. The contract Avith 
the secretary of the navy was, that the whole 
of the five steamships should be finished and 
ready for semce by the 1st of October, 1849. 
Law and his associates had become obligated 
to Sloo to perform that contract. Two of the 



ships contracted to be built by that time had 
not been commenced, and none of the ships 
which had been finished had as yet been 
placed in the hands and nnder the control of 
the trustees. To settle the mattei-s of differ- 
ence, this indenture of the 7th of F4binary, 
IS-jO, was entered into. By this indenture. 
Law and his associates agreed to deliver and 
place three of the ships, to wit, the Ohio, 
Georgia, and Falcon, in the immediate pos- 
session, management, and control of the trus- 
tees, and cause the same to be registered in 
their names. By the indenture first entered 
into, Law and his associates were to make 
advances for the building of the five steam- 
ships, and have them completed by the 1st of 
October, 1849. By the indenture of the 7th of 
February, 1850. they were absolved from the 
obligation to make advances for the building 
of the two remaining steamships, in the way 
provided for in the indenture of the 17th of 
August, 1847, and, in substitution for that obli- 
gation, they agreed to commence the building 
of the remaining two steamships as soon as 
the sum paid to them by the trustees, in re- 
imbursement of the cost of the fii-st three 
ships, should amount to Mty thousand dollars. 
There are other provisions in the indentiu-e of 
the 7th of February, 1850, which, so far as 
it respects the motion now under considera- 
tion, it is not necessary at present to notice. 

The United States Mail Steamship Com- 
pany was incorporated by the legislature of 
the state of New York in April, 1850. Law, 
Roberts, Croswell and Wetmore, were the 
origiual corporators of that company. On 
the 8th of July, 1850, an indenture Avas enter- 
ed into by and between Law, Roberts, Cros- 
well and Wetmore, of the first part, and tlie 
United States Mail Steamship Company, of 
the second part, by which Law and his as- 
sociates assigned and transferred to the 
steamship company their interest in the three 
ships already built and placed in the hands 
of the trustees, and in the said agreement be- 
tween Sloo and the secretaiy of the navy, 
and in the said indentures of the 17th of Au- 
gust, 1847, and the 7th of February, 1850, 
and in all the benefits of the last mentioned 
Uvo indentm-es. and all their rights and pow- 
ers under the same, reserving to LaAV, Rob- 
erts and Croswell their respective salaries, 
provided for and agreed to be paid according 
to the last mentioned two indentures, the 
same as if the indenture then executed had 
not been entered into, and reserving to them 
their rights and privileges— that is to say, to 
Law, the right to superintend the construc- 
tion, building and repairing, under his own 
sole control, of all the ships which had been 
or might be built, and the right to Roberts 
and Croswell to be agents of such ships in 
the city of Xew-York, and to receive their re- 
spective salaries therefor. It was also 
agreed, by said indenture, that the trustees 
should account to the company, instead of 
accounting to Law and his associates, the 
company succeeding to all their rights, ex- 
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cept so far as the same were reserved; and 
the companj'- agreed to build, construct, finish 
and completely equip all the steamships 
>vhich, by the contract with the secretary of 
the navy, were to be built, in such manner 
and at such times as were or might be re- 
quired by the navy department of the Unit- 
ed States; and the company agreed, that 
they would in all things perform all the du- 
ties and services which, in the contract with 
the secretaiy of the navy, were to be perform- 
ed by Sloo, and perform all the stipulations 
contained in the indentures of the 17th of 
August, 1S47, and the 7th of February, 1850, 
and which were, by said indentures, to be 
performed and fulfilled by Law and his as- 
sociates; and the company agreed to indem- 
nify Law and his associates for being sure- 
ties for Sloo for the faithful performance of 
his conti-aet with the secretary of the navy. 
At the time the indenture of the 8th of July, 
1S50, was entered into. Law was president 
of the steamship company, and Roberts and 
Croswell were two of the directors. 

On the 21st of January, ISol, there was an- 
other indenture entered into by Sloo, of one 
part; Law, Roberts, Croswell and Wetmore, 
of another part; the United States Mail 
Steamship Company, of another part; the 
Pacific Mail Steamship Company, of another 
part; and Howland & Aspinwall, of another 
part. By this indenture, an arrangement was 
made for the purchase of five additional 
steamships, and for placing them in the hands 
of the trustees, upon the trusts contained in 
the indenture of August 17, lSi7; thus in- 
creasing the trust ships to ten. They were 
to be paid for by the United States Mail 
Steamship Companj^ in the stock of that com- 
pany; and it was agreed that Howland & 
Aspinwall should sell, under the control and 
instructions of the United States Mail Steam- 
ship Company, all through passage tickets is- 
.sued by said company, and should receive all 
passage money for through tickets, and all 
freight money for through freights of every 
descriirfion, bj' any of the steamers of the 
said company or of the trustees, from New 
York to any port on the Isthmus of Panama, 
from New Orleans to any port on said isth- 
mus, fi'om any ijort on said isthmus to New 
York, and from any port on said isthmus to 
New Orleans; and it was agreed by them that 
they would, without delaj', deposit all mon- 
eys so received, to the credit of the trustees, 
in such bank as the tinistees might from time 
to time designate, reserving out of such re- 
ceipts a commission of two and one-half per 
cent upon the gross amount of such passage 
and freight monies. There are a great many 
other provisions in this last mentioned in- 
denture, which, so far as it respects the mo- 
tion now under consideration, it is not neces- 
sary at this time to notice. 

George Law has resigned his office of trus- 
tee, and James Van Nostrand has been ap- 
pointed in his stead. His resignation took 
place in the spring of 1854. Bowes R. Me- 



Ilvaine, in the spring of 1S53, resigned his 
oflice of trustee, and thereupon Elwood Fish- 
er, one of the plaintiffs, was appomted in his 
stead. 

The bill in this case was filed in May, 
1855. The parties defendant to it are George 
Law, ilarshall O. Roberts, James Van Nos- 
tiand, Edwin Croswell, Prosper M. Wetmore, 
AYilliam H. Aspinwall, John L. Aspinwall, 
William E. HoAvland, Samuel W. Comstock, 
the United States Mail Steamshix? Company, 
and the Pacific Mail Steamship Company. 
In the bill are various charges of fraud and 
other wrongful acts of omission and commis- 
sion. The prayer is, among other things, 
that Law, Roberts, Croswell and Yan Nos- 
trand maj' be decreed to account for the mon- 
ies by them received, or which they might 
have received, on account of the trust, and 
pay the same over to the trustees; that Law 
and Roberts be decreed to pay over to the 
trustees certain sums of money charged to 
have been fraudulently received from the 
trust; that Howland & Aspinw^all render an 
account of the monies which the?"" have receiv- 
ed, and pay what is due from them to the 
trustees; that they be enjoined from any in- 
terference with the affairs of the ti-ust; that 
they and the Pacific Mail Steamship Com- 
pany be enjoined from selling tickets and col- 
lecting freights, or having any connection 
with any steamer or line of steamers run- 
ning in opposition to, or in the line of the 
trustees, and that they be decreed to pay 
back to the ti-ustees certain monies, charged 
in the bill to have been withheld undei' a 
partnership charged to have been established 
with the Nicaragua Company; that the United 
States ilail Steamship Comjianj' be decreed to 
refund certain monies, charged in the bill to 
have been received under certain pretexts; 
that Roberts be removed from the ofiiee of 
trustee, and that some fit person be ai)point- 
ed as trustee in his stead; that Roberts and 
Croswell be removed from their positions as 
agents, and that fit persons be appointed in 
their stead; and that Roberts and Croswell 
be enjoined from receiving any of the trust 
funds and from interfering witli the trust 
aflairs, and that they deliver up all the books 
of the agency to the trustees. There is no 
pi-ayer that Yan Nostrand be removed from 
his ofiiee of trustee. 

A motion is now made, founded on the bill 
and the affidavits of Bowes R. Mcllvaine and 
Elwood Fisher, for an injunction restraining 
Roberts and Yan Nostrand from acting as 
trustees without the concurrence or assent of 
the three tmstees; and enjoining Roberts and 
Croswell, as agents, or in any other capacity, 
from the management of the steamships be- 
longing'to the trustees, and from the appoint- 
ment or payment of any officers or other per- 
sons concerned in them or their business, and 
from making any contracts or agreements for 
*the employment of any vessels, and from do- 
ing any business or acts of the trustees, un- 
der their appointment as agents, or otherwise. 
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without tlie consent of the three trustees, and 
restraining Howland & Aspinwall from re- 
taining any monies collected by them for pas- 
sages, freights, or otherwise, and from de- 
positing it anywhere, or to any account, ex- 
cept to the account of the thi-ee trustees; and 
restraining the United States Mail Steamship 
Company from landing any of their steamers 
at tlie wharf or pier of the trustees, and from 
employing them in their husiuess, except un- 
der the direction of the three trustees; and 
restraining Eoherts and Oroswell and the 
United States Mail Steamship Company from 
withholding the hooks and papers of the trus- 
tees from„their inspection, or that of either 
of them, during the usual hours of business. 

There are many charges set out in the 
bill, both of omission and commission, 
which, upon the final hearing upon the bill 
and proofs, will require an investigation, 
and Avhich, if found to be true on such final 
hearing, will entitle the plaiutifEs to relief, 
which are not material to be considered up- 
on the motion now pressed upon the court. 
Among these charges is the charge that 
George Law has fraudulently obtained and 
appropriated to his own use large sums 
of money which of right belong to what is 
called the trust fund. Law is not a paity 
to this motion, although he is a party to 
the bill. Upon this motion, he is not called 
upon to answer any of the charges of fraud 
brought against him. He shoiild, there- 
fore, not be in the least prejudiced by any 
determination which the court niay now 
make; and any intimation of an opinion 
upon any of the charges in the bill which 
are not material to the questions now pre- 
sented on motion for a preliminary injunc- 
tion, founded upon the ex parte affidavits 
which have been presented, however impor- 
tant it may be to have those charges investi- 
gated upon the final hearing, would not be 
conducive to the due administration of jus- 
tice. I shall, therefore, consider only such 
questions as seem to me to be necessary to 
a just and equitable disposition of the mo- 
tion now made. 

The plaintiffs found their claim to have 
a preliminary injunction issue as prayed for 
on this motion, upon the ground that, by 
the indentures of the 17th of August, 1847, 
the 7th of February, 1S50, and the 21st of 
Januaiy, 1851, a trust has been created in 
the mail contract entered into between Sloo 
and the seeretaiy of the navy, in certain 
steamships which have been built and pro- 
cured by virtue of the provisions of the said 
indentures, and in the management of the 
same, which is to be executed by the so- 
called trustees named in the indenture of 
the 17th of August, 1847, or by their suc- 
cessors duly appointed; that tiie trust so 
created can only be executed lawfully by 
tlie joint concurrence of all the trustees 
named; and that the business relating to 
the trust, and for which the trust was cre- 
ated, is managed and directed by the two 



tnistees appointed by Law, Roberts, Cros- 
well, and Wetmore (or by the United States 
Mail Steamship Company, which has suc- 
ceeded to the rights of Law and his asso- 
ciates), without the concurrence of the trus- 
tee appointed by Sloo, and often in opposi- 
tion to his express wishes and directions. 
They also' claim that, if the trust powers 
can be executed by a majority of the trus- 
tees, without the concurrence of the third, 
such powers have been so wrongfully exe- 
cuted bj^ the majority, and that there is 
such danger .that they will continue to be so 
wrongfully executed, that the interposition 
of the court is required to protect Sloo in 
his equitable rights, 

AVhere a strict trust is created, and two or 
more trustees are aj)pointed to execute it, if 
it is a private trust, in which the public 
have no interest," and it does not appear 
• from the instniment creating it, or from 
some other instrument modifying the pow- 
er given, or by fair and necessary implica- 
tion, tliat it may be executed by a less num- 
ber of the trustees than the whole number 
named, the powers conferred must be exe- 
cuted by all the ti-ustees named. A less 
number than the whole cannot lawfully exe- 
cute the trust powers. And, if a trust is 
created, and two or more trustees are ap- 
pointed to execute it, and it is a public trust 
— a trust for the benefit of the public, in 
'which the public are interested— then, if it 
does not appear from the instrument creat- 
ing it, that it must be executed by the 
whole number of trustees named, and not 
by a less number, it can be executed by a 
less number than the whole number named. 
It may be executed by a majority of the 
trustees named. This is the general lotle. 
In the application of the rule, there is difli- 
eulty sometimes in determining whether the 
ease under consideration is a private tnist 
or a public ti'ust. But, when a private trust 
is created, and it appears from the power of 
appointment— from the act and deed of the 
party or pai-ties creating it— that the pow- 
ers conferred are to be executed by a less num- 
ber than the whole of the trustees named, 
then they can be lawfully executed by such 
less number. And, if a public trust is cre- 
ated, and it appears from the power of ap- 
pointment—from the authority creating it— 
that the powers conferred are not to be exe- 
cuted except by the joint act of all the per- 
sons named as trustees, then the trust pow- 
ers of such public tiTJSt cannot be executed 
but by all the ti'ustees unitedly. In both 
classes of trusts, the intention of the partj- 
or parties, or of the authority creating the 
trust, is to govern. In the one class of 
trusts, the presumption of law is, where 
nothing appears to the contrary, that it was 
intended, by the parties creating the trust, 
that the powers conferred should be exe- 
cuted only by the joint act of all the trus- 
tees named. That presumption must gov- 
ern, unless a different intent appears. And, 
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if siic-li different intent does appear, then 
such different intent must govern, in tlie 
execution of tlie triist jiowers. In the oth- 
er class of trusts, the pi'esiimption of law is, 
where nothing appears to the contrary, tliat 
it was intended by the party or the author- 
ity whieli created the trust, that the powers 
conferred niiglit he executed by a less num- 
ber than the "whole number of the trustees 
named. And that presumption also miist 
govern imless a different intent appeai-s. 
And, if such different intent does appear. 
Then such different intent must be carried 
into effect. The ol)ject is to ascertain the 
intent of the parties, or of the authoi'ity 
(•reating the trust. That object may, be 
gathered from the language used and the 
puri)oses to be accomplished. And, in as- 
certaining and cai'rying out the intent of the 
l)artjes, or of the authority creating the 
ti'ust, courts are inclined, especially in equi- 
ty, to vest in the trustees such powers as 
are necessaiy to effectuate the wishes of the 
party or parties creating the trust. 

In the ]n'esent case, the objects to be ac- 
fomplished by the several indentures by 
which the trust was created, and which 
gave the powers and prescribed the duties 
to the trustees, in the management of the 
l)usine.i!S confided to them, were not only 
to carry tlie mails of the United States in 
(•<)mi>liance with the contract made with 
the secretary of the navy, and to build five 
steamships according to the terms of that 
contract, and to keep the same in repair, 
so that they could be converted at any time 
into war steamers of the first class, and 
be taken and appropriated by the govern- 
ment for that pxirpose, but also, by means 
of such five steamships, and five other 
steamships which were brought into the con- 
cern and placed in the hsinds of the trustees, 
to engage in and prosecute with success a 
great commercial business. Without such 
business, the enterprise which the parties 
entered into would be a ruinous one. To 
pursue it with success, (and success was 
desiretl by all,) reciuired promptitude, skill 
and energetic action. One object being to 
engage in such great commercial busniess, 
it is fair to presume, and is a necessary 
implication, that rhe parties intended that 
it should be conducted as other mercantile 
enterprises of a similar character are con- 
ducted, when prosecuted with success un- 
der the charge of more than two 'persons — 
that is, that in the management of the 
business of the concern, the judgment and 
action of the majority should not be ovei"- 
ruled and thwarted by one of their associ- 
ates. The indenture of the 17th of August, 
1847, was, in substance an agreement enter- 
ed into between Sloo, Law, Roberts. Cros- 
well and Wetmore, to engage in and pursue 
a great commercial and mercantile under- 
taking, for their mutual advantage and 
profit. The business to be pursued was 
pointed out. Each agreed to advance a 



portion of Capital to the common stock or 
fund. The capital which Sloo agreed to ad- 
vance was a mail contract. The capital 
agreed to be advanced by the other parties 
was five steamships. The motive which led to 
this arrangement was profits. A mode was 
pointed out, how the expected profits were to 
be divided, and how the capital or common 
stock should be divided when this mercan- 
tile business arrangement should expii'o. 
And the parties stipulated to place the capi- 
tal which they agreed to advance for this 
great commercial business, in the hands of 
two of their number and of another individ- 
ual, as managers, directors, or trustees, to 
manage for them, to pursue the business 
contemplated by the indenture, to malie 
profits out of the same, and to divide the 
profits, and in time the capital, as had been 
agreed by the articles of partnership, or 
deed of association, or hj whatever other 
name the indenture might be called. The 
nature of the indenture or agreement can- 
not be changed by calling it by any partic- 
ular name. Call it by what name you will, 
it was an association of individuals for the 
transaction of a great commercial business, 
with the view to divide the profits, after 
paying expenses, in certain proportions, 
among the dift'erent members who had ad- 
vanced or agreed to advance the needful 
capital, and for who.se common benefit the 
business was to be conducted. It has been 
called by the defendants a partnership, and 
it has been insisted by them that it was 
such, and was to be governed, in its direc- 
tion, by the rules which ai>ply to copartner- 
ships, as they are generally conducted. The 
contract evidenced by the indenture has cer- 
tainly the chief elements of a partnership. 
It was a contract between two or more jjer- 
sons to place their money, effects, property 
and articles of value in a conunon stock, 
and, with such common stock, and by its 
means and aid, to engage in a lawful com- 
mercial business, with the agreement to 
have the profits of such commercial business 
divided among them in certain proportions. 
In one respect it was different from an ordi- 
nary copartnership. The business contem- 
plated was not to be under the control of 
the parties in interest as such, but such con- 
trol was to be directed by the trustees aii- 
pointed and to be thereafter appointed. It 
is not necessiiry to determine whether it 
was or M'as not a partnership in the strict 
technical sense of the term. It was a con- 
tract in the natm-e of a partnership, having 
in view the objects for w^hich a commercial 
partnership is formed, and designed to ef- 
fectuate those objects, and, by means of 
the trusts created, made indissoluble by the 
act of any one of the parties during ten 
years, the period that it was to continue 
and be in operation. And. in appointing 
the three managers, directors, or trustees, 
to manage the business, it is not to be pre- 
sumed that the parties for whose benefit 
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this commercial business was to be con- 
ducted, intended, \7lien other commercial 
business enterprises carried on by tlie iu- 
strumeutulity of shijjs are conducted and 
directed by the will of the majority, that 
i\ different rule should govern in the man- 
agement of the commercial business in which 
they were about to engage. And, when we 
consider that the mail contract, if perform- 
ed, would yield in ten years the sum of 
^2,000,000, and that Law, Roberts, Cros- 
well and Wetmore were sureties to the gov- 
ernmeut, in the sum of .^uOO.OOO, for the 
faithful performance of that contract, the 
presumption is strengthened, that they nev- 
er intended to put it in the power of one of 
the so-called trustees, who had no pecuniary 
interest in the business of the enterprise, 
other than to realize the salary provided 
for him by the indenture, and who was im-. 
<ler no responsibility to the United States,' 
to stop by his veto the sailing of the ships 
iit the times appointed by the other two 
managers or trustees, and thereby forfeit 
the benefits secured by the contract, and 
subject the parties in interest to the heavy 
responsibility which they had incurred to the 
government. 

Aside from this presumption, certain pro- 
visions in the indentures which the par- 
ties entered into, show that the united and 
joint action of the three ti'ustees was not 
required in the management of the busi- 
ness. In case of the death or resignation 
of Slcllvaine, or in case he should become 
incapable of acting, there was no necessity 
of appointing a trustee in his place. Sloo 
had the power to appoint; but there was 
no duty imposed on him or any one else 
to appoint. The trustees were not respon- 
sible for the acts, defaults, or misconduct 
■of each other, but each was responsible only 
for his own acts, defaults, or misconduct. 
And, in the indenture of the 7th of Feb- 
ruary, 1850, which was entered into to set- 
tle the differences which had arisen, it ap- 
pears very satisfactorily, by necessaiy im- 
plication, that the business contemplated 
could be conducted without the joint con- 
■currenee of the tlu'ee trustees. On account 
of certain differences which existed in the 
year 1849, a suit was commenced by Sloo 
iigainst the other parties to the indenture 
of the 17th of August, 1847. In that suit, 
Sloo claimed that the business of the con- 
cern should not be conducted except with 
the joint concurrence of all of the trustees. 
While that suit was pending, the parties 
came to a settlement of their matters in 
dispute. The terms of the settlement ap- 
pear by the indenture of the 7th of Feb- 
ruary, 1830. By that indenture, the joint 
concurrence of all of the trustees was ex- 
pressly required to only one act. That act 
was, to give a mortgage of the ships. Be- 
fore the settlement, Sloo had insisted that a 
united concurrence was required in all cases. 
The other parties had insisted that no such 



united concurrence was required in any 
case. They, settled their matters in dispute, 
and, in the settlement, a united concurrence 
of all of the trustees was expressly required 
in only one case, thereby, by necessary im- 
plication, admitting that, in all other eases, 
no such united concurrence was required. 

It appears, then, fairly, from the inden- 
tures which the parties entered into, that 
the business contemplated by tlie inden- 
ture of the 17th of August, 1S47, can be 
rightfully conducted and directed without 
the united concurrence of the three trustees 
— that such was the intention of the parties. 
It is, therefore, unnecessary to consider the 
question, whether the trust created by that 
indenture was technically a private trust or 
a public trust 

The next question is— have the fiduciary 
powers and duties been so wrongfully exe- 
cuted by the majority of the trustees, or by 
one acting in behalf of the majority, and is 
there such danger that they will continue to 
be so wrongfully executed, that the inter 
position of the court can be justly required 
to protect Sloo in his equitable rights? 

It is one of the settled principles of courts 
of equity, tliat a trustee shall not take ad- 
vantage of his situation, to obtain any per- 
sonal benefit to himself at the expense of his 
cestui que tnist. Upon this principle it is, 
that a trustee is not permitted to purchase 
the trust estate, or to make, a contract with 
himself individually, or one in which he is 
personally interested, and from which he 
may derive a profit, to the prejudice of his 
cestui que trust. Such transactions are dis- 
countenanced by courts of equity, as they 
afford a great temptation for the violation 
of fiduciary duties, and often lead to fraud, 
by which the rights of cestuis que trust are 
violated. The lord chancellor, in the ease 
of Broughton v. Broughton, 31 Eng. Law & 
Eq. 587, ,"590, says: "The rule that a trustee 
is not to be allowed to make a profit of his 
trust, is not. in my opinion, stated in a sufii- 
ciently stringent manner. The rule is based 
on a rule of human nature, that no person 
having a duty to perform shall be allow.ed 
to place himself in a situation in' which his 
interest and his duty may conflict. And 
such is the ease where a trustee, though 'he 
might employ others to do certain things, 
and pay them out of the trust fund, does 
them himself, and takes payment from the 
trust fund. Therefore, it is an obvious corol- 
lary, flowing from the rule, that no person 
from whom fiduciary duties are expected 
shall be enabled to make a profit of the trust 
by employing himself." Law was the first 
president of the United States Mail Steam- 
ship Companj'. He has been succeeded in 
that office by Roberts, who is now the pres- 
ident of the coi-poration. The capital, as 
sworn to by Roberts, is two millions of dol- 
lars, and of that capital he owns an amount 
of about six hundred thousand dollai-s. Law 
took, in the stock of the company, when it 
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Avas formed, an amount of over seven liun- 
dred thousand dollars. Groswell and Wet- 
more are also stockholders in the corpora- 
tion. Sloo is not a stockholder. 

It is, among other things, charged in the 
bill, that Law and Roberts, two of the trus- 
tees named in the indenture of the 17th of 
August, 1847, in conducting the business con- 
templated by that indenture, and others hav- 
ing agencies therein, have so managed as 
wrongfully to permit the ships of the trust 
to remain unemiJloyed, and, from time to 
time, to substitute in their place ships of the 
United States Mail Steamship Company, to 
trarry on the business contemplated by that 
indenture, at enormous rates of pay, in vio- 
lation of the equitable rights of Sloo, and in 
violation of the trusts confided to them, by 
which Sloo has been defrauded and his 
rights put in jeopardy. It should be borae 
in mind, in considering this part of the case, 
that Law was a trustee until the spring of 
1S54, when he was succeeded by Van Nos- 
irand; and that, during the whole of the 
time, the building and repairing of the ships 
belonging to the trust were under his super- 
intendence, direction and control, for which 
he received five thousand dollars per annum. 

In September, 1853, the steamship United 
States, belonging to the United States Mail 
Steamship Company, was, by Law and Rob- 
erts, without the approbation or authority 
of either Sloo or Mellvaine, contracted for to 
perform, in part, the business contemplated 
by the indentuie of the 17th of August, 
1847. She was kept in the employ of the 
trust for the period of twelve months. The 
price paid for her charter was $10,000 a 
month, making in the whole §120,000. She 
was chiefly employed between New Orleans 
and Aspinwall. At the expiration of the 
twelve months, she was sold by the United 
States Mail Steamship Company, for $60,000. 
At the time she was so employed, there were 
nine steamships which belonged to what is 
called the trust, one of the ten having been 
destroyed by fire a short time previously. 
The services of five ships, and no more, were 
required to fulfil the mail contract entered 
into with the government. 

Upon this state of facts, as set forth in the 
bill, unless they are denied, excused, or jus- 
tified by the opposing affidavits, there would 
be a clear breach of trust on the part of Law 
and Roberts— a clear violation of duty, prej- 
udicial to the rights of Sloo, and of which 
he would have a right to complain. Upon 
this state of facts, the steamship United 
States was brought into the service of the 
trust, by virtue of a contract between Law 
and Roberts, in their fiduciary capacity, and 
the United States Mail Steamship Company, 
Law or Roberts being president of the same, 
and in which they had a controlling pecun- 
iary interest as stockholders, by which they 
were enabled to make a large profit to them- 
selves, under the pretext of performing a 
fiduciary duty. The transaction, unexplain- 
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ed, was, in substance, a contract between 
themselves, as trustees, on the one part, and 
themselves and other individuals, on the oth- 
er part, from which they derived a great 
profit, to the prejudice of their cestui que^ 
trust, Sloo. 

The facts, as above set forth, in relation 
to the steamsliip United States, are not de- 
nied by the opposing aflidavits. Her em- 
ployment is attempted to be justified by the- 
allegation of facts which are not set forth 
in the bill. Roberts, in his affidavit, says, 
that there was a necessity for the employ- 
ment of the United States; that, at the time- 
she was employed, and for the whole time she 
continued to be employed, there were not 
ships enough belonging to the trust in repair, 
to perform the service required by the mail 
contract; and that, to save that contract, was- 
one reason why the United States was em- 
ployed for the period of twelve mouths. xVt 
the time this contract was entered into, as has 
been before remarked, tliere were nine steam- 
ships which belonged to the trust. I received 
the impression, upon tlie first examination 
given to the affidavit of Roberts, that, at the- 
time the United States was chartered, the 
steamship George Law, one of the ships of 
the trust, was not completed. He says that, 
in the month of August, 1853, she "was not 
yet fully conqjleted." But, it appears clearly, 
from the doemnents which accompany that 
affidavit, that, when that charter for tlie Unit- 
ed States was effected, the George Law was 
fullj' completed; or, it appears that that char- 
ter was effected on the 27th of September, 
l$o3, and that the George Law was fully com- 
pleted before the 15th of September, lSo3, on 
which day she made her first trip in the busi- 
ness of the trust. It required five ships, and 
five onl3', to perform the mail service. The- 
inquiry is naturally suggested, why it was, 
that for the period of twelve mouths, five of 
the ships belonging to the trust ijx majority 
of them), wei-e in such a bad state of repair 
that they could not be employed in the serv- 
ice required, when Law, one of the trustees, 
had the superintendence of the repairs and the 
control thereof, and was paid out of the- 
ti'ust fund, for such superintendence and con- 
trol, the sum of five thousand dollars per an- 
num; and when he and his associates were- 
under an obligation to the government, in 
consideration of the mail pay received, to keep, 
at least five of them in repair, so that they 
could at any time be taken by the United 
States, and, with the least possible expense, 
be converted into war steamei*s of the first 
class. The mail contract, as entered into with, 
the secretary of the navy, did not require the 
transportation of tlie mail direct from New 
Orleans to Aspinwall, though, hy a subsequent 
an-angement, with the government, it was so 
transported, in substitution of the mail serv- 
ice between Havana and Aspinwall. This ar- 
rangement, however, terminated early in the- 
summer of the year 1854, and the United 
States was employed between New Orleans. 
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and Aspinwall for two or three montbs after, 
at a great loss to the trust. 

But it is not necessary to pursue the sub- 
ject of the employment of the United States 
any further. Grant that the facts existed up- 
on which the contract for the employment of 
the United States is attempted to he justified. 
It 'was a contract made by persons acting in 
a fiduciary capacity, with themselves and the 
other corporators of the United States Mail 
Steamship Company, in which they were per- 
sonally interested, and from which they were 
to deiive a pecuniary profit, to the prejudice 
of Sloo, one of the cestuis que trust, and made 
without his sanction, approval, or authority. 
Such a conti'act is always discountenanced by 
a court of equity. The temptation to fraud, 
and to the violation of trust duties, is too 
great, to permit such a contract to receive its 
sanction. In such a transaction, interest con- 
flicts too much with duty. 

Early in the year 1854, serious controver- 
sies having arisen between the Accessary 
Transit Company and Mr. Vanderbilt, the 
latter established a line of steamships com- 
municating between New York and San Fran- 
cisco, via the Isthmus of Panama, called 
the "Independent Line for California." As 
a part of that line, the steamship North Star 
plied between. New York and Aspinwall. 
Competition ensued. To put an end to that 
competition, the United States Mail Steam- 
ship Company purchased the North Star 
from Mr. Vanderbilt, agreeing to pay for the 
same the sum of $400,000. Immediately aft- 
er this purchase was made, Roberts, in be- 
half of himself and his co-trustee Van Nos- 
trand, entered into an arrangement with the 
United States Mail Steamship Company, 
whereby the North Star took the place of one 
of the tnist ships, between New Xork and 
Aspinwall, and carried the mail. She was 
taken into the line by Roberts as early as 
the 20th of September, 1854; for, on that 
day she made her first trip to Aspinwall 
in the tnist line. She continued in the 
line, supplying the place of one of the trust 
ships, as late as the Sth of Febi-uary, 1855. 
She was therefore employed by Roberts at a 
time during which the charter of the United 
States was in force; for the United States 
did not return to New York, and leave the 
business of the trust, until the 6th of October, 
1854. The North Star was run on account 
of the United States Mail Steamship Com- 
pany, and was to receive a portion of the 
mail pay. That was the arrangement enter- 
ed into by Roberts. Mcllvaine declined to 
enter into that arrangement, and he at all 
times declined to give his assent to the pur- 
chase of the North Star for the trust. 

"When the purchase of the North Star was 
made by the United States Mail Steamship 
Company, it was stipulated in the contract, 
that three-fifths of the gross receipts of her 
business should be applied, from time to 
time, in discharge of the ?400,000 debt to 
Vanderbilt, and that the balance not paid in 



that way should be paid within two years. 
Sloo never agreed to the arrangement which 
Roberts made in regard to the North Star. 
The arrangement in regard to her, as made 
by Roberts, is attempted to be justified on 
the same grounds urged for the employment 
of the United States, to wit, that there were- 
not suflBleient ships belonging to "the trust in 
repair, to perform the service required by the- 
mail contract, and that the arrangement was 
made to save the mail contract. For tho 
reasons given when considering the case of 
the employment of the United States, the- 
arrangement by Roberts, in opposition to 
the views of Sloo and Mcllvaine, for permit- 
ting the North Star, navigated and employed 
for the benefit of the United States Mail 
Steamship Company, to take the place of one- 
of the trust ships, cannot receive the sanc- 
tion of a court of equity. It was a breach 
of trust— a violation of duty— on the part of 
Roberts, and of which Sloo has good cause- 
to complain; and against the repetition of 
which he has a right to ask the interposi- 
tion of the court. Such transactions, by any 
one acting in a fiduciary capacity, piit in 
jeopardy the rights and interests of cestuis 
que trust, and stringent measures should be 
adopted to prevent a repetition of them, par- 
ticularly as Roberts now insists that he has- 
a right to do the same thing again, and has, 
since the bill was filed, employed another- 
ship belonging to the United States Mail 
Steamship Company, the Grenada, in the- 
same service. 

The Grenada, belonging to the United 
States Mail Steamship Company, took the 
place of one of the trust ships on the 17th of 
April, 1S35. When this motion for an in- 
junction was made, in January, 1856, she was- 
still in the line. She was run on account of 
the United States Mail Steamship Companj', 
they taking the whole of her receipts. It 
will thus be seen that, during the whole 
time from the 21th of September, 1853, to the 
28th of January, 1856, when this motion was 
made, with the exception of the period from 
the 8th of February, 1855, to the 17th of 
April, 1855, a ship of the United States Mail 
Steamship Company was employed, by either 
Law or Roberts, in the place of one of the 
trust ships, under the pretext that, for that 
period, there were not ships enough belonging 
to the trust in repair, to perform the service 
required by the mail contract How much 
was received by the United States Mail 
Steamship Company under this arrangement, 
does not appear by the documents presented. 
They received for the charter of the United 
States $120,000. As the Noith Star and Gren- 
ada were run on account of the company, the 
amount which the company received for tlieir 
employment cannot be ascertained from the 
documents presented, and it has not been 
stated in any of the affidavits. It must have 
been large; for, during their employment, 
the business appears to have been prosperous. 
Robei-ts says, that in the year 1854, when the 
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competition occasioned by the establisliment 
of the Yauderbilt line existed, the prices of 
passiige to CnUfornia were comparatively low; 
and that, from about the mouth of March, 
18o4, to the month of September, of the same 
year, and imtil the North Star was purchased 
by the company, the price of a single steerajie 
passage from Xew York to California was 
only thirty-five dollars. During this period of 
losing prices, the Tnited States Mail Steam- 
ship Company were paid by Roberts a round 
sum for the charter of the United States*. Ke 
says, that immediately after the purchase 
of the Xorth Star, the price of a steerage pas- 
sage from New York to Sau Francisco rose 
from thirty-five dollars to one hundred and 
twenty-tive dollai-s. As soon as the period of 
high prices retiu'ned, one of the ships o£ the 
United States Mail Steamship Company (the 
North Star) was employed by him to take 
the place of one of the ships of the tnist line, 
not upon a charter, as was the case with the 
United States during a period of low prices, 
but to run upon the account of the company, 
and the North Star was succeeded by the 
Grenada, which was run in the same way. 

There are many other charges set forth in 
the bill and attidavits. upon which the i>laiu- 
tififs rely to have an injunction issue against 
Roberts. After the view taken of the trans- 
actions in relation to the Ignited States and 
the North Star, it is unnecessary to consider 
them, in disposing of this motion. They will 
all be proper subjects of investigation on the 
tinal hearing. By the exhibits prodiiced, tlie 
balance of the construction account for T:he 
building of the ships, as kept and made out by 
the trustees, was, on the 1st of July, IHT):}. 
exclusive of the steamship (ieorge Law, the 
sum of $1,093,747.21. The construction ac- 
count at a later date has not been presented. 
The plaintiffs insist that this is a false ac- 
count; that there are charges in it, to a large 
amount, which have been inserted by the 
fraudulent procurement of certain parties; 
and that now the whole amoimt advanced for 
the building of the ships has been paid. It is 
not necessary, in disposing of this motion, to 
determine that question. The proper time to 
determine it will be upon the final hearing. 
The motion now made is for an injunction to 
prevent future abuses in the future manage- 
ment of the busine.'^s of the trust, and not to 
settle rights whi<'h are dependent upon the 
correct adjustment of past charges on the 
books of the trustees. 

Under the views above expressed, an order 
must pass to restrain the employment of any 
of the ships belonging to the Ignited States 
Mail Steamship Company, or to any stock- 
holder in that company, or to any or either of 
the trustees, or in which they or either of 
them have an interest (excepting the ships of 
the trust), in the business entrusted to the 
management of the trustees, without the con- 
currence or assent of the three trustees. The 
facts in the <'ase. on this part of it. will not 
wai-rant an injunction to a greater extent. 
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Sloo does not ask, that for the employment of 
such ships his assent should be obtained. 

By the indenture of the 21st of Januaiy, 
ISdi. it was agreed that Howland & Aspin- 
wall should sell, under the control and in- 
structions of the I'nited States JIail Steam- 
ship Company, all through passage tickets is- 
sued by that company; that they should re- 
ceive all passsige money for through passages, 
and all freiglit money for thrctugh freight of 
every description, upon all voyages made by 
steamships belonging to the trustees, from 
New York to any port on the Isthmus of Pan- 
ama, from New Oi'leaus to any port on .*«iid 
isthmus, and from any port on said istlnnus 
to New York or to New Orleans; and that 
they should, without delay, deposit all monies 
received, to the credit of the trustees, in such 
bank as the trustees should designate, reserv- 
ing out of such receipts a connnission of two 
and one-half per cent, upon tlio gross amount 
so received. It appears that a portion of tlie 
money so received by Howland & Aspiu^^■all 
has been, from time to time, paid by them to 
the Nicaragua Company, in pursuance of an 
agreement made between that company, and 
the Pacific Mail Steamship Company, and the 
United States Mail Steamship C(mipany. 
There is no good reason to doubt that such 
payments were made by Howland & Aspin- 
wall honestly. But Sloo has a rijilit to di^- 
mand that the contract of the 21st t)f Januai'y, 
1851, by which they were authorized to re- 
ceive the money, shall be kept and performed. 
An order must, therefore, be passed, requiring 
Howland A: Aspinwall to deposit the money 
which they may receive under and by virtue 
of the contract of the 21st of .Tanuaiy. 1S.">1, 
deducting two and a half per cent., to the 
credit of the trustees, in such bank as the 
trustees may designate. 

After the plaintiff Fisher was appointed a 
trustee in the place of Mcllvaine. he went to 
the office of the trustees and agents, to exam- 
ine their books. The books were exhibited to 
him by Croswell, one of the agents, for ex- 
amination. While he was examining the 
same, and while they were being explained by 
Croswell, Roberts entered the office and closed 
the books, refusing to permit them to be ex- 
amined by Fisher. One pretext for such re- 
fusal was, that they belonged to the United 
States Mail Steamship Company, of winch 
Roberts was president. Fisher had a right to 
examine the books, and the refusal by Rob- 
erts to permit him so to do was a wrong. In 
this transaction, nothing ext'eptionable is 
found in tlie conduct of Croswell. and no or- 
der should be passed against him in regard 
thereto. But an order should pass enjoining 
Roberts and the United States Mail Steamship 
Company from withholding the books and pa- 
pers of the trustees from the inspection and 
examination of Fisher, or of any trustee, at 
any reasonable time during the hours of 
business. 

No fiirther order is deemed neces>ary on 
this motion. 



[22 Fed. Cas. page 365] 



cCase No. 12,958) SLOO 



Case No. IS, 9 58. 

SLOO et al. v. LAW et al. 

[4 Blatcbf. 268.] i 

Circuit Court, S. D. New York. Feb. 11, 
1859. 

Attoksey and Client — Substituting NewSolic- 
iTon— Fees Due— Conditioxs- 

1. A party will not be permitted to substitute 
a new solicitor in place of one who has had 
charge of the cause, without the cousent of the 
court. 

[Distinguished in Isaacs v. Abraham. Case 
No. 7,094. Cited in Wilkinson v. Tilden, 14 
Fed. 780.] 

2. Circumstances stated, under whicli the 
court will give its consent that the solicitor be 
changed, and order that he deliver up tlie pa- 
pers, without the payment of his fees. 

3. Where, after a party had notifiod his solici- 
tor, who had faithfully discharged his duties, 
that his services as solicitor in the cause were 
no longer wanted, and that his fees for his past 
services would not be paid, and had attempted 
to substitute another solicitor in his place, the 
solicitor sued out an attachment against the 

1)arty for his fees: Held, that the bringing of the 
attachment was no ground for ordering the 
solicitor to be discharged from the cau.«;e with- 
out the payment of his fees. 

This -was a suit in equity [by Albert G. 
Sloo and others against George Law and 
others], in which George D. Sargeaut, Esq., 
was the solicitor for the plaintiffs. A motion 
had heretofore been made to the court, by 
the plaintiffs, for an order to substitute an- 
other solicitor in the cause, in the place of 
llr. Sargeant, and to compel him to deliver 
to the plaintiffs the papers in the cause. 
Upon that motion, Jlr. Sargeaut signified a 
willingness that such substitution should 
take place, and also a willingness to give up 
all tlip papers in the cause, upon the pay- 
ment of his fees. To this the plaintiffs ob- 
jected, and they insisted that such substi- 
tution should be ordered without a previous 
payment of such fees. Thereupon, it was 
ordered that such substitution might take 
place ui)on the payment of the fees due to 
Mr. Sargeant, and not before, and that a 
reference be had to ascertain the amount of 
the fees due to him. The report of the ref- 
eree had been filed witli the clerk. A mo- 
tion Avas now made by the plaintiffs to va- 
cate such former order of the court, and for 
an order that Mr. Sargeant be discharged 
from the cause as solicitor for the plaintiffs, 
without the payment of his fees, and also 
that he deliver up the papers in the cause 
to the plaintiffs, or to such solicitor as they 
might substitute in his place, upon the 
ground that ilr. Sai'geant, a few days before 
the former order was made, sued out an at- 
tachment against the plaintiffs, in the su- 
preme court of New York, for the fees which 
he claimed to be due to him from the plain- 
tiffs, and that the bringing of such attach- 
ment was unknown to the plaintiffs at the 

1 rrtcported by Hon. Samuel Bhitchford, Dis- 
trict Judge, and here reprinted by permission.] 



time the former order was made, and had 
only just come to their knowledge. 

S. Weir Roosevelt, for plaintiffs. 
George D. Sargeant, in person. 

IXGERSOLL, District Judge. A party will 
not be permitted to substitute a new solicitor 
in the place of one who has had charge of 
the cause, without the cousent of the court. 
That consent is sometimes given upon terms, 
and sometimes without terms; sometimes 
upon condition that the fees of the first so- 
licitor be paid, and sometimes without such 
condition. When a solicitor has abandoned 
the cause of his client or when he is not 
faithful to such cause, or when he acts in 
a manner that is inconsistent with the trust 
reposed in him. the court will give its con- 
sent that the solicitor be changed, and order 
that he deliver up the papers, without the 
payment of his fees. The bringing of a suit 
against the client, by the solicitor, for hi& 
fees, may, Tinder certain circumstances, be 
such an act as will justify the client in sub- 
stituting another solicitor in his place, and 
will authorize the court to consent to such 
substitTition without the payment of his fees. 

In the present case, the suit by attach- 
ment in favor of Mr. Sargeant, for his fees, 
did not precede the efforts of the plaintiffs 
to substitute another solicitor in his place. 
The attempt to make such substitution was 
before such suit was commenced. It was 
not caused by such suit, or by any unfaith- 
ful act on the part of Mr. Sargeant, or by 
any act on his part that was inconsistent 
with the trust reposed in him as the so- 
licitor for the plaintiffs. The suit was com- 
menced after the attempt was made by the 
plaintiffs to substitute another solicitor in 
his place, after they liad notified him that 
his services as solicitor in the cause were no 
longer wanted, and after they were endeav- 
oring to substitute another in his place, with- 
out paj'iug his fees. He had faithfully at- 
tended to the duties imposed upon him as 
solicitor. "Under tliese circumstances, the 
suit hj Mr. Sargeant was not either a volun- 
tary abandonment of the cause of his clients, 
or a voluntary withdrawal from the same. 
It was not an act faithless to the cause of 
his clients, or inconsistent with the trust 
originally reposed in him as the solicitor for 
the plaintiffs. When the suit was com- 
menced, he had been notified that his serv- 
ices, as solicitor were no longer wanted, and 
that the plaintiffs refused to pay him for his 
past services. He had, in effect, been noti- 
fied by them, that, if he received anything, 
it must be by means of a suit. It is the duty 
of the court to protect solicitors and other 
oflicers of the court, when they have faith- 
fully performed their trust, and that dutj' 
should be faithfully executed. 

There is no fact now brought to the knowl- 
edge of the court, to induce it either to va- 
cate the order heretofore made, or to change 
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or alter it in any respect Tiie court will con- 
sent that a solicitor be substituted in the 
place of Mr. Sargeant, when his fees are 
paid, and not before. The motion now made 
must, therefore, be denied. 



SLOOP. 



[NOTE. Cases cited under this title will he 
found arranged in alphabetical order under the 
names of the -vessels; e, g. '"The Sloop llar- 
■oliant. See Jlai-chant."] 



SLOUGH T. HATCH. See Case Xo. 13,499. 



Case No. 12,959. 

SLOUGHTON v. HILL. 
[See Case No. IS.oOl.] 



SLYE (CRAWFORD v.). See Case No. 3,371. 

SLYE (KEZIAH t.). See Case No. 7,752. 

SMALE (FORSYTH v.). See Case No, 4,- 
950. 



SMALL (BOONE v.). See Case No. 1,644. 



Case No. 12,960. 

SMALL V. KING. 

[5 McLean, 147.] i 

Circuit Court, D. Ohio. Oct. Term, 1S50. 

CouitTS — Fedehai^ Jurisdictiox — Citizenship — 
Notes. 

1. This court can exercise no jurisdiction in 
a case where the uialier and indorser of a note, 
at the time of the assignment, resided in the 
state where the action is brought. 

2. If the indorser he an accommodation in- 
dorser. and the note never went into his posses- 
sion or ownership, it can make no difference. 

[This was an action on a promissory note 
by William Small against Thomas W. King.] 

jXi-, ^ for plaintiff. 

Mr. King, for defendant. 

OPINION OP THE COURT. This action 
is founded on a promissory note given by 
Thomas W. King, payable to Rufus King, 
who assigned it to the plaintiff. The defend- 
ant filed a plea to the jurisdiction of the 
court, on the ground that the assignor and 
maker both lived in Ohio, at the time the note 
was given and indoi-sed. The plaintiff re- 
plied that Rufus King was an accommoda- 
tion indoi-ser, and that the note never passed 
to him. To this plea a demurrer was filed. 
The court sustained t)ie demurrer to the rep- 
lication, and held that There was a want of 
jurisdiction, under the 11th section of the ju- 
diciary act of 1789 [1 Stat. 78]. 



1 [Reported by Hon. John McLean, Circuif 
•lustice.j 
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SMALL (HOLBROOK v.). See Cases Nos. 
6,594-6,596. 
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SMALL et al. v. The MESSENGER. 

[2 Pet. Adm. 284.] i 

District Court, D. Pennsylvania. 1807. 

Salvage— Goons Takex fkom Wreck— Compensa- 
tion. 
1. Goods taken from a wreck, libelled for 
salvage, and one-third of the gross amount de- 
creed hy the court. 
[Cited in Williams v. The Adolphe, Case No. 
17,712.] 

[2. Cited in Browning v. Baker, Case No. 2,- 
041. to the point that slaves may receive com- 
pensation as salvors.] 

The libellant [William Small], master of the 
brig Catherine of Norfolk, on the 5th of Sep- 
tember last, in lat. 37 deg. N. and long. 68 
deg. W. fell in with the wreck of the schooner 
Messenger of Baltimore, White, master, hav» 
ing lost both her masts, sails and rigging; 
the captain, mate, and eight hands remaining 
alive, seven of her crew having perished. 
After a vain endeavour to put the schooner in 
a condition to proceed on her intended voyage 
from Baltimore to Vera Cruz; the libellant 
and crew took out of the wreck and saved 
from destruction, sundry articles in the libel 
mentioned. The hardships of the ofiicers and 
crew of the Messenger are described, and it is 
said in a deposition, not admitted as legal 
proof of all the facts, that the captain of the 
schooner, the mate, and one hand, were taken 
on board the brig, and the rest of the surviv- 
ing crew were admitted into the ship Unicorn, 
bound to Bremen, which ship saved, and car- 
ried on her voyage, a more considerable quan- 
tity of the cargo of the schooner. The arti- 
cles saved by the brig Catharine were carried 
to Madeira, and brought from thence to Phil- 
adelphia, occupying the room of about fifty 
barrels freight, valued at one hundred and 
twenty dollars, the cargo of the brig being 
displaced to receive the goods so saved. 
These facts are agreed by John Craig, one of 
the owners of the vessel and cargo of the 
schooner Messengex*— and that the schooner 
was abandoned and left at sea. 

[Before PETERS, District Judge.] 

BY THE COURT. There is no claim by 
the owners of the cargo of the brig Catharine, 
nor does there appear any very peculiar merit 
in this case, to distinguish it from the com- 
mon cases of saving" goods out of vessels (un- 
der like circumstances) in the labour or diffi- 
culty of saving: but it is, among others, a 
striking instance of the impediment to saving 
goods out of a perishing vessel, interposed by 
the cargo of the vessel employed in the sal- 
vage. Much more of the Messenger's cargo 
would have been saved, if it could have been 



1 [Reported by Richard Peters, Jr., Esq.] 



£22 Fed. Cas. page 367] 



(Case No. 12,963) SMALLWOOD 



Jidmitted into the brig Catharine. This is 
not a circumstance favoui-able to the argu- 
ments advanced for rewarding owners of the 
-cargo of the saving slxip; when, in general, a 
vessel in ballast is most capable of, and com- 
joiodious for, receiving goods out of perishing 
vessels; and it relieves me from some diffi- 
<iulty as there is no claim, on this account, by 
the owners of the cargo. 

Under all the 'circumstances, I thint it 
right to allow as salvage, one-third of the 
gross amount of s.ales, clear of all costs and 
charges. This is to be divided between the 
owners of the ship and the officers and crew 
of the brig Gathaiiue, in lik.e manner as was 
directed in the case of Taylor and others 
against the brig Gato, heretofore decreed in 
this court 

Therefore, I adjudge, order and decree as 
follows, to wit: The gross amount of sales, 
Jis appears by the marshal's return, is two 
thousand eight hundred and sixty-four dol- 
lars, and thirty-nine cents. Of this sum I 
adjudge, order and decree, that the libellant, 
on behalf of himself and all others con- 
cerned, have and recover in full satisfaction, 
for and as salvage, the one-third part, or 
nine hundred and fifty-four dollars, and sev- 
enty-nine cents, to be apportioned as follows; 

Messrs. Olivera, Fomandey & Co. of 
Norfolk, owners of the brig Cathar- 
ine, shall receive and talie one-half 
of tlie said sum of nine hundred and 
fifty-four dollars, and seventy-nine 
cents, or .?i77 39 

The remaining half of the 
said sum of nine hundred 
and fifty-four dollars, and 
seventy-nine cents, shall he 
divided amongst the officers 
and crew of the said brig 
Catharine, as follows, to 
mt: The same shall be 
divided into twenty parts or 
shares, whereof, 

William Small, the master, 
shall have eight shares, or. . $190 96 

Samuel Wilson, the mate, 
shall have four shares, or. . 95 4S 

James Parker and Robert 
Sennett, white men, and 
negroes William, Joe, Eu- 
rope, Lewis, Jerry and 
Peter, slaves, all seamen, 
shall eacli have one share, or 
twenty-three dollars, and 

eighty-seven cents 190 06 

477 40 



?954 79 



The negroes William, Joe, Europe, Lewis, 
Jeri-y and Peter, being slaves, are neverthe- 
less to receive their proportion of salvage, as 
mariners on board the brig Oathai'ine, for 
their own separate use. And all costs, du- 
ties and charges are to be deducted from and 
paid out of the remaining two-thirds of the 
gross amount of sales, and tlie balance to 
remain in court, subject to further order and 
decree. 



*SAIALL (UNITED STATES v.). 
jSTo. 16,314. 



See Case 



SIlilALLjThe S. & B. See Case Xo. 12.291b. 
SMALLWOOD (BEAN v.). See Case No. 1,- 
173. 

SMALLWOOD (UNITED STATES v.). See 
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Case No. 1S,96S. 

SMALLWOOD v. VIOLET. 

[1 Cranch, O. C. 516.] i 

Circuit Court, District of Columbia. Nov. 
Term. 1808. 

Recohds— UxDEB Seal op State Couut — Junc- 
arEST— PitooF OF. 

1. Records certified under the seals of the re- 
sijective state courts are admitted, xuider the 
agreement of the bar, without other authentica- 
tion. 

2. An execution is not the best evidence of a 
judgment. 

This was an action uijou a judgment of J. 
Franklin, a justice of the peace of Charles 
county, in Maryland. 

Mr. W. D. Simms, for plaiutifl;, offered in 
evidence a paper purporting to be an exe- 
cution issued by J. Franklin, against the de- 
fendant, and in favor of the plaintiff, upon 
which there was a certificate of the clerk 
of Charles county, that J. Franklin was a 
justice of the peace. 

Mr. E, J. Lee, for defendant, objected that 
the commission of the justice should be pro- 
duced. 

But THE COURT (CRANCH, Chief Judge, 
absent,) reminded him of the agreement of 
the members of the bar of the 17th July, 
1807, "that copies of records of any state 
court should be received in evidence if cer- 
tified and authenticated in such manner as 
would make them evidence in the courts of 
the state from whence they are brought;" 
and overruled the objection. 

Mr. Lee, then objected, that the execution 
is not the proper evidence of the jtidgment; 
and that a copy of the judgment ought to be 
produced. 

And THE COURT, being of that opinion, 
the plaintiff became nonsuit. 



Case Wo. 1S,963. 

SMALLWOOD v. WORTHINGTON. 

[2 Cranch, C. G. 431.] i 

Circuit Couit, District of Columbia. Oct. 
Term, 1S23. 

EVIDEXCE— PaKOL — "WlilTTEX CONTnACT — PLEAD- 
ING AT Law— Breach of Promise. 

1. When the assignment of the time of serv- 
ice Of a servant is in writing, parol evidence of 
a promise tliat the servant had a certain time 
to serve cannot be admitted. 

2. A count averring that the defendant prom- 
ised that a servant, whose time the plaintiff 
had bought of the defendant, had three years 
to serve; and that the defendant, not regarding 



1 [Reiwrted by Hon. 
Judge.] 



William Q-aneh, Chief 
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his sail! promise, but coutriviiijj and fraudulent- 
ly intending to injure the plaintiff, craftily and 
subtilely deceived the plaintiff in this, that the 
servant had not three years to serve, is not a 
count founded upon fraud, but upon the breach 
of the promise. 

Assumpsit, charging that the defendant 
[William AVoithiugtoii] promised that the serv- 
ant, whose time of senice the plaintiff [H. 
SmallwoodJ had bought of the defendant, had 
three years to serve, wheu. in truth, she had 
only one year to serve. The declaration does 
not aver fraud, or a knowledge on the part of 
the defendant that she had only one year to 
serve. The plaintiff. u]wn the call of the de- 
fendant, produced a wiitten contract, by which 
one Lowe hired the servant to the defendant, 
stating that she had seven years to serve from 
that date. November. l.Sl.l. In 1819, the de- 
fendant transferred his right, by a written as- 
signment, to the plaintiff, which assignment 
did not contain any warranty. The plaintiff 
offered parol evidence to prove that the de- 
fendant afiirmed, at the time of the contract, 
that she had three years to serve. 

THE COIIKT (.nem. con.) rejected the parol 
evidence. 

Mr. Key, for plaintiff, then contended that 
one of the counts was for deceit, and that the 
parol evidence was admissible to show the de- 
ceit. The count averred that upon the sale of 
the time of the servant, the defendant prom- 
ised that she had three years to serve, yet the 
defendant not regarding his promise, but con- 
triving and fraudulently intending to injure 
the plaintiff in this behalf, craftily deceived 
the plaintiff in this, that the said slave, at the 
time of making the said promise and under- 
taking of the defendant, had not three yeai-s 
to sen'e, but was entitled to her freedom in 
one year. &c.. and had only one year to serve, 
whereby the plaintiff lost the benefit of her 
service for a long time, &c. 

But THE COURT (nem. con.) said, that the 
count was not for deceit, and did not aver 
fraud; and rejected the evidence. 



SMARR (BAKTLEMAX v.). See Case Xo. 
1,074. 



Case Ko. 12,964. 

SMEDBERG v. BENTI.EY. 

[21 Int. Rev. Rec. 38.] 

Circuit Court. D. New Jersey- Nov.. IHT-i. 

COXSTITUTIOVAL LaW— In'COME TaX— DiUECT TAX- 
ES — Appoktioned A.^rosG States. 

[An income tax. snoh as that laid by the act 
of .tidy 14. 1870, is not a "direct tax," which 
is required by the constitution of the United 
Slates (article 1, §§ 2, 9) to be apportioned 
among the several states; and the act is valid 
notwithstanding that it lays the tax bj' the rule 
of uniformity. Applying Hylton v. U. S., 3 
Dall. (3 U. S.) 171; Pacific Ins. Co. v. Soule, 7 
Wall. (74 U. S.) 443; and Veazie Bank v. Fen- 
no, 8 Wall. (75 U. S.) 533.] 

This action [by Oscar Smedberg against 
James V. Bentley, collector of internal reve- 



nue] was brought to recover the amount of 
tax paid by the plaintiff upon his income for 
the year 1871, under the act of congress ot 
July 14, 1870 [IG Stat. 2r>ii]. The tax was 
paid under protest. The question raised by 
the pleadings in the case, was whether the 
tax on incomes imposed by said act was not 
unconstitutional. The plaintiff's dedanitiou 
alleged that said tax was within the meaning 
of the words "capitation or other direct tax." 
in the 9th section of the 1st article of the con- 
stitution of the United States, and that as it 
was by the terms of said act laid uniforndy 
throughout the United, instead of being ap- 
portioned among the several. States, accord- 
ing to their respective numbers, as rociuired 
by the 2nd section of the 1st article of the 
constitution, the act was unc(m.stitutional 
and void, and the tax illegally assessed and 
collected. The defendant demurred. The 
case was argued in the United States circuit 
court at Trenton, before Hon. John T. Nix- 
on, district judge, in November last. 

E. W. West and Miron Winslow, for plain- 
tiff". 

A. Q. Keasley, U. S. Dist. Atty., for de- 
fendant. 

NIXON, District Judge. This was a suit 
brought by the plaintiff' against thi' collector 
of internal revenue for the P\)urth collection 
district of New Jersey, to recover back cer- 
tain taxes on his income for the year 1S71. 
which he had paid to the defendant under 
protest. The first count of the declaration 
alleges that the only warrant or color of au- 
thority or right that the defendant had for 
collecting or receiving from the plaintiff the 
said tax, was derived from an act of con- 
gress, entitled "An act to reduce internal 
tsixes, and 'for other purposes," approved 
Jidy 14, 1870, and particularly the sections 
from 6 to 11, inclusive, which provide for 
the levying and collection of a tax of two 
and one-half per centum upon the gains, 
profits and income of the persons therein 
described; and that the amount so collected 
and received by the defendant from the 
plaintiff was collected and received as the 
amoimt of the tax upon the income of the 
I)hiintiff, imposed by virtue of the said sec- 
tions; that it was a direct tax, and that as 
tsuch the same was not laid agreeably to tlu' 
provisions of the third paragraph of the sec- 
ond section of the first article of the consti- 
tution of the I'nited States, but contrary 
thereto; and that the several sections of the 
said act, under which the said tax was lev- 
ied and collected, was repugnant to the pi-o- 
visions of the constitution, and therefore 
void. The defendant demurred to the said 
count, and the only question presented to the 
court, on the demurrer, is the constitutional- 
ity of said legislation. 

It is not at all material to this case to 
state what may have been the opinion of 
this court, if the question were open for its 
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consideration. It is sufficient to say that the 
supreme court lias left nothing to he clone 
here, except to sustain the demun-er of the 
defendant. 

It is claimed by the counsel of the plain- 
tiff that the income tax Avas unconstitution- 
al, because it was a direct tax within the 
meaning of the constitution, and ought to 
have been apportioned among the states ac- 
cording to their population. The second sec- 
tion of the first article of the constitution 
of the United States provides "that repre- 
sentatives and direct taxes shall be appor- 
tioned among the several states, which may 
be included within this Union, according to 
their respective numbers," and authorizes 
the congress to make provision for a census 
every ten years, to determine such numbers. 
The ninth section of the same article says; 
"No capitation or other direct tax shall be 
laid unless in proportion to the census or 
enumeration herein before directed to be 
taken," The only other references to the 
subject of taxation in the constitution, are 
found in the eighth and ninth sections of the 
first article, prohibiting the states from lay- 
ing any tax or duty on exports, and authoi*- 
i'/Ang eongi-ess "to lay and collect taxes, du- 
ties, imposts and excises; to pay the debts, 
and provide for the common defence and 
general welfare ot the United States; but 
all duties, imposts and' excises shall be uni- 
form through the United States." 

It is conceded under these constitutional 
provisions, that if any income tax is not a 
direct tax, it should be laid by the rule of 
uniformity; but if it is a direct tax, it can 
only be laid after an apportionment among 
the states, according to the last census. The 
question of the meaning of a direct tax, in 
the sense of the constitution, came under 
the consideration of the suprenie court, in 
Hylton V. U. S., 3 Dali. [3 U. S.] 171. This 
was in 1796. The case was elaborately ar- 
gued, and excited great interest at the time, 
as some of the parties engaged in the dis- 
cussion and decision were amongst the most 
distinguished of the members of the con- 
vention which framed the constitution. It 
was the unanimous opinion of the court that 
a tax on carriages was not a direct tax, but 
was included within the power to levy du- 
ties; and that the only direct taxes contem- 
plated by the constitution were two, to wit, 
a capitation or poll tax, and a tax on land. 
Pacific Ins. Co. V. Soule, 7 Wall. [74 U. 
S.] 443, was a case arising under the inter- 
nal revenue act of June 30, 1864 [13 Stat. 
223], and the amendment thereto of July 13, 
ISm [34 Stat. 98]. The corporation plaintiff 
had brought suit against the defendant to 
recover back monies alleged to have been 
wrongfully paid upon its business and in- 
come, and it was conceded that if a tax up- 
on income was a direct tax, under the con- 
stitution, the act was unconstitutional, be- 
cause it had not been laid by the rule of ap- 
portionment. The court was again unani- 
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mous that the income tax or duties laid by 
sections 105 and 120 of the said act, upon 
tlie amounts insured and assessments made, 
and upon the dividends and income, was 
not a direct tax, but a dutj' or excise. Mr. 
Justice Swayne, in delivering the opinion, 

j aftei' reviewing the case of Hylton v. U. 
S., supra, said: "If a tax upon can-iages, 
kept for his own use by the owner, is 
not a direct tax, we can see no gi-ound up- 
on which a tax on the business of an in- 
surance company can be held to belong to 
that class of revenue charges." The only 
other case to^ which we shall advert is that 
of Veazie Bank v. Fenno, 8 Wall. [75 U. 
S.] .^33, where it was held that the 9th sec- 
tion of the act of July 13, 1860, which pro- 
vides that all banking associations shall pay 
a tax of ten per cent, on the amount of the 
notes of any state bank, paid out by them 
after the 1st day of August, 1866, does not 
lay a direct tax within the meaning of the 
clause of the constitution, which ordains 
that "direct taxes shall be apportioned 
among the several states according to their 
respective numbers." 

The late chief justice carefully investigat- 
ed tlie taxing powers of congress under the 
constitution, and the methods therein au- 
thorized. In the course of his opinion, he 
observes: "Much diversity of opinion has 
always prevailed upon the question, what 
are direct taxes? Attempts to answer it by 
reference to the definitions of political econ- 

! omists have been frequently made, but with- 
out satisfactory results. The enumeration 
of the different kinds of taxes, which con- 
gress was authorized to impose, was prob- 
ably made with very little reference to their 
speculations. The great work of Adam 
Smith, the first comprehensive treatise on 
political economy in the English language, 
had then been recently published; but in 
this work, though there are passages which 
refer to the characteristic difference between 
direct and indirect taxation, there is nothing 
which affords any valuable light on the use 
of the words 'direct taxes' in the constitu- 
tion." He then resorts to the historical evi- 
dence furnished by the manner in which the 
congress had always exercised the power, 
and from this draws the inference that "di- 
rect taxes," as therein used, comprehended 
only capitation taxes and taxes on land, and, 
perhaps, as was suggested by Mr. Justice 
Paterson, in Hylton v. U. S. [supra], taxes 
on personal property by general valuation 
and assessments of the vaiious descriptions 
possessed within the several states. "It fol- 
lows," he adds, "necessarily that the power 
to tax without apportionment extends to all 
other objects. Taxes on other objects are 
included under the heads of taxes not direct 
duties, imposts and excises, and must be 
laid and collected by the rule of uniformity. 
The tax under consideration is a tax on 
bank circulation, and may very well be 
classed under the head of duties." Although 
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a difference of views existed in the court 
as to another question involyed in the case, 
to wit, whether such a tax could be upheld 
consistently with the constitutional power 
in the states to create and establish bant- 
ing institutions, no dissent was expressed to 
the conclusions of the chief justice on tlie 
meaning of the term "direct taxes," and the 
case must be treated by this court as an 
unanimous re-affirmation of the doctrine of 
the supreme court on that subject The case 
before us falls clearly within the principles 
on which these adjudications are founded. 
Under the constitutional designation of the 
different kinds of taxation to which resort 
might be made by congress, a tax upon in- 
comes must be classed among the duties au- 
thorized, rather than among the direct taxes. 
No .ipportionment is necessary when it is 
laid, and there is nothing to be done here 
but to sustain the demurrer to the first count 
of the plaintiff's declaration, and it is or- 
dered accordingly. 



Case Ifo. 1S,965, 

SJIEDLEY V. YEATON. 

13 Cranch, O. C. 181.] i 

Circuit Court, District of Columbia. Not. 
Term, 1827. 

Shipping — ^Master — Supekcakgo. 

The master of a vessel, who is also consignee 
of the cargo, has thereby the authority of su- 
percargo during the voyage. 

Assumpsit [by Smedley's executor against 
W. Teaton], for not delivering fifty barrels 
of flour, shipped on board the defendant's 
schooner. Hero, for Barbadoes, consigned to 
the master, W. Sowle. The pumps being 
choked by corn, 113 barrels of the cai-go of 
flour were damaged. The vessel put into 
Norfolk, where the damaged flour was taken 
out and sold, and the same number of bar- 
rels of good flour put on board in place of 
the damaged flour. 

In order to prove the replacing of the flour, 
Mr. Taylor, for defendant, offered to read in 
evidence an account rendered by J. R. Har- 
wood, of the sales of 113 barrels of damaged 
flour, and the supply of 113 barrels of good 
flour, which account was verified in the usual 
manner by the signature of TV. Sowle, the 
master and consignee, who died before the 
ti-ial. 

Mr. Hewitt, for plaintiff, objected that it 
was the mere act of the master, in his char- 
acter of master of the defendant's vessel, and 
not in his character of consignee, which did 
not arise, nor did his agency for the shipper 
commence until the arrival of the flour at 
Barbadoes. 

Taylor & Mason, for defendant, contended 
that the master, who was consignee, had 
thereby the authority of supercargo to re- 



ceive the good flour in lieu of the damaged; 
and that his certificate or acknowledgment of 
the receipt of the flour was evidence for the 
defendant. 

And of that opinion was THE COURT 
(THRUSTOX, Circuit Judge, contra). See 
Biggs V. Lawrence, 3 Term R. 454. 



SMILiAX, The (WILMER v.). See Case No. 
17,77 F. 

SMILEY (UNITED STATES v.). See Cast' 
No. 16,317. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 12,966. 

Ex parte SMITH. 

[3 App. Com'r Pat. 414.] 

Circuit Court, District of Columbia. Dec. 21, 
1860. 

PATE3STS— Patentability— NovELTT and Utilitv 

[Smith's invention of an improvement in iron 
pavements by laying the blocks or plates so 
separated from each other that one or more may 
be readily taken up. without injury, possesses 
utility and patentable novelty.] 

[Appeal by Barzellai C. Smith from a deci- 
sion of the commissioner of patents refusing 
to grant him a patent for improvements In 
iron pavements.] 

•DUNLOP, Chief Judge. This is an appeal 
to me from the decision of the commissioner 
refusing a patent to B. C. Smith, for Im- 
provements in iron pavements. Mr. Smith 
does not claim the "fastening the plates or 
blocks of pavements by mortises and tenons, 
or dowels, or their equivalents," but his 
claim is in fact limited to a mode of laying 
such blocks of ix'on pavements as follows, to 
wit: "An Iron pavement composed of a series 
of plates, laid a given distance apart from 
each other, and having projections and re- 
cesses, so proportioned to that distance that 
one of the plates may be readily removed, 
after a slight lateral movement of the adja- 
cent plates, as herein set forth." 

The question presented on this appeal is 
within a very narrow compass. Mr. Smith 
} claims to have Invented a mode of laying 
pavements of iron, by which, without dis- 
turbing the body of the pavement, particular 
plates may be taken up and replaced at 
small cost, to lay down and repair, in cities 
and towns, under ground sewei-s, water and 
gas pipes. Heretofore, the iron plates, as 
shown in the references given by the office, 
have been laid, iron to iron, fastened to- 
gether by tenons and mortises, so as to fit 
close, and therefore costly and difficult to 
get up, without fracture, when the pui-poses 
above referred to called for their removal. 
Smith's mode is to lay the plates about an 
eighth of an Inch apart, and to proportion 
the mortises and tenons to that distance, 
filling up the interstices, with sand, gi-avel. 
or such; making when so filled up, an equal- 
ly solid and compact pavement When a 
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plate or plates are aesired to be removed, the 
sand or earth in the intei-stices of the ad- 
jacent plates is picked out, which gives room, 
by lateral pressure, to take up the plates 
desired to be removed, without fracture of 
the plate or tenons, so as to get at the ground 
below, for laying or repairing sewers, water 
and gas pipes. 

It is not denied by the office that this con- 
trivance is useful. Smith, it seems, offered 
to prove it, which was not insisted on, and ' 
its utility is apparent, on inspection of the 
papers, model, and drawings. The office 
refused to patent it, and the argument, in 
substance, of the board of appeal is that the 
thing was obvious, and within the reach of 
ordinary mechanical skill, and, further, that 
the elements were all old, and well known. 
This argument is answered by the fact that, 
though iron pavements have been introduced 
a.nd patented as early as the year 1815, no 
such device, though useful, has been hereto- 
fore contrived by any mere mechanic who 
has laid such pavements. That can hardly 
be said to be obvious which has taken so 
long a time to find out. 

I agree, it is sometimes difficult to deter- 
mine where ordinary mechanical skill ends, 
iind invention begins. The best pi-actical 
principle to guide the office is that laid down 
by the courts of justice, and which must be 
regarded as settled patent law, that where 
the combination of known elements produces 
new and useful results to the public, not 
before attained, there the person who dis- 
■covers and applies the combination is an 
inventor, within the true intent and meaning 
of the patent law. I refer to Pi-outy v. 
Draper, 16 Pet. [41 U. S.] 33G; Godon & 
Burke's Law of Patents and Copyrights, 63; 
Many v.Sizer [Case No. 9,0o6],— refen-ed to 
in Commissioner Holt's decision in Phelan's 
Case; Curt Pat. §§ 24, 73, 94; Ryan v. Good- 
win [Case No. 12,186]; my own decision in 
the Case of Larowe [Id. 8,093], Slarch 6, ISGO. 

The commissioner, in his answer to the rea- 
sons of appeal, says: "Now, it seems to me 
clear that it is not patentable, at this day, to 
lay blocks of any material, to be held to- 
gether by known fastenings, at any given 
distance from each other, for any purpose." 
This asserts the doctrine, if I rightly under- 
stand the commissioner, that no combina- 
tion of known elements of invention, applied 
in a mode not before practiced, however new 
find useful the results produced by such com- 
bination, is patentable. The authorities I 
have cited are not in harmony with this posi- 
tion. 

Again, the commissioner, in the same pa- 



per, says: 



'The determined distance at 



which the plates shall be placed from each 
other, so that the change in this distance 
shall permit the removal of one or more, is 
it mere arbitrary measure adapted to the 
particular occasion, but to my mind this 
adoption of a determined distance to isolate 
A single plate of the series is not an inven- 



tion, within the meaning of the patent law, 
and derives no patentable novelty, from its 
relation to the mode of fastening selected." 
But the determined distance is not arbitrary; 
it is deliberate, and designed by the appli- 
cant. Smith, for attaining a useful purpose. 
It is not adapted to the particular occasion 
only, but is meant for all occasions and all 
times where iron pavements are to be used; 
and, whether it is patentable or not, I think, 
depends upon the question whether the re- 
sults produced are new, and useful and val- 
uable to the public. As these results are so 
new, useful, and valuable, I can see no rea- 
son why Smith should be denied a patent. 
He ought not to be so denied because his in- 
vention is simple. In the case of Ryan v. 
Goodwin [supi-a] Judge Story said: "The 
combination is apparently very simple; l>ut 
the simplicity of an invention, so far from 
being an objection to it, may constitute its 
great excellence and value. Indeed to pro- 
duce a great result by very simple means, 
before unknown or unthought of, is not un- 
frequently the peculiar characteristic of the 
very highest class of minds." 

I sustain the appellant's reasons of appeal, 
and do, this 21st December, 1860, reverse the 
decision of the honorable, the commissioner 
of patents, of date 'the 30th August, 1860; and 
I do further, this 21st December, 1860, ad- 
judge that a patent be issued to Barzellai 
C. Smith, for tlie improvement in iron pave- 
ments, as claimed bj^ him. I return herewith 
to the office all the papers, models, and draw- 
ings, with this my opinion and judgment, 
this 21st December, 1860. 



Case No. 12,967. 

Es parte SMITH. 

[2 Oranch, 0. O. 693.] i 

Circuit Court, District of Columbia. May 
Term, 1826. 

Militia — LiABiLiTr to Ddty— Govebniient 
^ Clbres. 

The clerks employed in the office of the several 

departments of the government are not liable 

to militia duty. 

[Cited in U. S. v. Hartwell, 6 ^''all. (73 U. 

S.) 393; Piatt v. Beach, Case No. 11,215.] 

Upon habeas corpus the marshal returned 
the cause of caption and detention of Mr. 
Smith "to be for simdiy militia fines imposed 
by the legionary comt of the 1st regiment, 1st 
brigade of the militia of the Disti'ict of Colum- 
bia, put into the hands of the said marshal 
for collection according to law." By the 
fourth section of the act of congress of the 
1st of July, 1812 (2 Stat. 769), supplementary 
to the act more efEectually to provide for the 
organization of the militia of the District of 
Colmnbia, the militia fines are to be certified 
by the clerks of the legionary and batalion 
courts of inquiry respectively, to the marshal 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 
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of the district, and delivered to liim within 
fifteen days after the sitting of the court, and 
he is required forthwith to proceed to collect 
the same by distress and sale of the goods and 
chattels of the delinquent, "and where there 
are no goods or chattels to be found, the mar- 
shal shall commit such delinquent to jail and 
hold him in close confinement during the term 
of twenty-four hours for each and everj' fine 
by him payable (unless the same shall be 
sooner paid), in the same manner as other 
persons condemned to fine and imprisonment 
at the suit of the United States may be com- 
mitted." 

The return of the marshal is informal and 
defective, but no exception was taken to it; 
the principal question intended to be raised 
was, whether the subordinate clerks in the 
public ofllces were liable to militia duty. 

By the second section of the act of congress 
of the 8th of May, 1792 (1 Stat. 271), "more 
effectually to provide for the national defence, 
by establishing an uniform militia throughout 
the United States," the persons exempted 
from militia duty are, the vice president of 
the United States; the ofiicers, judicial and 
executive of the government of the United 
States; the members of both houses of con- 
gress and their respective oflftcers; all cus- 
tom-house officers, with their clerks; all post- 
officers and stage-drivers employed in the care 
and conveyance of the mail, &c. The militia 
law of the District of Columbia exempts all 
who are exempted by the laws of the United 
States. Mr. Smith was a clerk in the treas- 
uiy department, duly appointed by one of the 
comptrollers, and sworn in the manner re- 
quired by the act of congress. 

Mr. Hellen, for Mr. Smith, contended, that 
lie was an executive officer of the government 
of the United States, within the meaning of 
the second section of the act of the Sth of 
May, 1792, and therefore exempt from militia 
duty. Const. U. S. art. 2, § 2, has the ex- 
pression, "principal officer in each of the ex- 
ecutive departments," thereby implying that 
there may be inferior officers; and by th^ 
second clause of the same section, "Congress 
may, by law, vest the appointment of such 
inferior officers as they think proper in the 
president alone, in the courts of law, or in 
the heads of departments." The act of July 
2T, 1789, § 3 (1 Stat. 28), requires the princi- 
pal officer in the department of state, and 
every person appointed or employed in the 
department, to be sworn. There is a similar 
clause in the act of August 7, 1789 (Id. 49), 
establishing the war department; and in the 
act of March 3, 1791 (Id. 215), supplemental 
to the act establishing the treasuiy depart- 
ment, "each and every clerk and other offi- 
cer," "shall, before they enter upon the duties 
of such appointment, take an oath or affirma- 
tion, before one of the justices of the supreme 
court, or one of the judges of a district court 
of the United States, to siipport the constitu- 
tion of the United States, and also an oath or 
aflirmation, weU and faithfully to execute the 



trust committed to him, which oath or affirma- 
tion, subscribed by such clerk, and certilied 
by the person administering the same, shall 
be filed in the office of the person employing 
such clerk." "Clerk" and "officer" are, in the 
acts of congi'ess, used as synonymous. Great 
inconvenience to the government would result 
fiom taking away their clerks to do militia 
duty. 

J. Dunlop and Mr. Jones, contra. 

Exemptions are odious, and ought to be 
construed strictly. Xone are exempted but 
officers commissioned by the president. There 
can be no officer without an office, and there 
can be no office imless created by the consti- 
tution or an act of congress. Custom-house- 
officers are expressly exempted, which was 
unnecessaiy, if they were officers of the gov- 
ernment. Wise V. Withers, 3 Cranch [7 U. S.] 
331. By naming custom-house clerks, the 
legislature meant to exclude all other clerks. 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided, that Mr. Smith, being at the 
time of his enrolment, and at the time he was. 
required to muster, a clerk in the treasury de- 
partment, duly appointed by one of the comp- 
trollers, and sworn in the manner required by 
the act of congress, was an executive officer of 
the government of the United States, and 
within the second section of the act of May 
8, 1792, and was not liable to be enrolled in 
the militia. 



Case ITo. 12,967a. 

Ex parte SMITH. 

[Hempst. 201.] i 

Superior Court, Territory of Arkansas. July- 
1832. 

McrXICiPAL COKPORATIOSS — CuiMlXAL JURISDIC- 
TION AND Cognizance— PowEKS op Matoh. 

1. The act incorporating the city of Littl<' 
Rock delegates no power to punish for offences 
provided for by the general laws of the country. 

2. An ordinance, imposing a fine for an as- 
sault, committed in the limits of the city, is 
void. 

3. The mayor may exercise the same powers 
as to criminal matters as a justice of the peace. 

Before JOHNSON, ESKRIDGE, and 
CROSS, JJ. 

OPINION OF THE COURT. The body of 
John Smith is bi*ought before this court on a 
w'rit of habeas corpus, the return of which 
shows that he is held in custody by the town 
constable under a warrant issued by the 
mayor of the town of Little Rock, reciting 

that "whereas John Smith, on the day 

of July, inst., before me, Mathew Cunning- 
ham, mayor of the town of Little Rock, was 
convicted of having committed an assault on 
the body of John H. Walker, within the lim- 
its of said town, in violation of the ordinan- 
ces, and fined by me in the sum of thirty dol- 
lars, for said offence, and also the costs of 

1 [Reported by Samuel H. Hempstead, Esq.J 
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pi'osecution, and commanding the said con- 
stable to talce tlie said John Smith, if to 
he found within the town of Little Rock, and 
unless he shall pay the aforesaid fine and 
costs, to delivei* him to the keeper of the 
common jail of the county of Pulaski, who is 
commanded to receive into his custody the 
said John Smith, and him safely keep until 
he shall pay said fine of thirty dollars and 
tlie costs aforesaid." The motion to discharge 
involves two questions: U'li-st, as to the power 
delegated to tlie mayor and town council by 
the act of incorpoi-ation; and second, as to 
the powers of the mayor unconnected with 
the council. 

By an act, passed at tlie last session of 
the legislature, entitled, "An act for the in- 
coi-poration of the town of Little Rock, and 
for other purposes," various powers are dele- 
gated to tiie mayor and town council, when 
organized according to its provisions. They 
are constituted a legislative body for the 
town, and may enact ordinances to preseixe 
its health, to remove nuisances, provide night- 
watches, erect market houses, make such by- 
laws as they may deem proper for the sup- 
pression of vice and immoiulitj^ and enforce 
the same, and do all such matters and things 
for the well-being and good police of said 
town, as are not inconsistent with existing 
laws. Those are the principal powei*s given 
to the mayor and town council in their leg- 
islative cai>acity, none of which expressly au- 
thorize the making of ordinances or by-laws 
on the subject of assaults. If such a power 
be given at all, it is by implication. The 
power to make by-laws for the suppression 
of vice and immorality, as well as that to do 
all things necessary for the well-being and 
good police of the town, would seem to em- 
brace almost evei*y species of crime; but no 
one would contend that the mayor and town 
council could, under these genex'al grants of 
power, make ordinances and by-laws on the 
subject of murder, or other felonies. The 
most rational construction, then, to be given 
to terms so indefinite and appai'ently com- 
prehensive is, that the legislature intended to 
confer no power to make ordinances and by- 
laws in relation to matters already provided 
for by the general laws of the country. It 
jnay be said, that if the mayor and town be 
thus restricted in their sphere of action as 
a legislative body, the object of incorpora- 
tion will never be attained. This, howevex*, 
would be an unjust conclusion, as ample 
power is given, although not to the mayor 
and town council, in the exercise of which, 
offences of evei-y grade may receive their 
appropriate punishments. 

Is it to be found in the enumeration of pow- 
ers delegated to the mayor, unconnected with 
the council, which will now be considered, 
and forms the second question involved in 
tlie motion to discharge? The moment the 
mayor is regularly installed into office, he is 
declared, by the act of Incorporation, to be a 
conservator of the peace, and not only em- 



powered, but actually required to do and ex- 
ecute all such matters and things within the 
limits of the town, as justices of the peace 
for the territory may and can lawfully do. 
In an examination, therefore, of his powers 
and duties, it would be necessary to ascer- 
tain those of a justice of the peace, as reg- 
ulated and defined by the laws of the terri- 
tory. Acting in that character, he might is- 
sue a wari-ant, upon proper information, for 
the arrest of any person charged with felony, 
and upon examination bind over for further 
trial, or commit to prison. In case of assault 
and battery, or breach of the peace in his 
presence, or upon the oath of a creditable 
person, he can cause the offender to be 
brought before him, and upon confession or 
the verdict of guilty, by a jury of twelve 
men, impose a fine of not less than five nor 
more than twenty dollars. He may cause 
recognizances to be entered into in certain 
cases for keeping the peace, and issue war- 
i-ants for the apprehension of vagrants. The 
duty is likewise imposed upon him to exe- 
cute the laws and ordinances of the coun- 
cil, and see that they be faithfully observed. 

Entertaining the opinion, that no power 
has been delegated to the mayor and town 
council in their legislative capacity to make 
ordinances and by-laws on the subject of 
offences, for the punishment of which the 
general laws of the country provide, it fol- 
lows that the ordinance imposing a fine of 
thirty dollars for an assault is void, and that 
Smith, who has been fined and committed for 
its violation, is improperly in custody. The 
imprisonment would have been equally un- 
authorized, if the mayor had acted in the 
matter as a justice of the peace, there being 
no power given in such cases to impose a fine 
of thirty dollars. The prisoner, thereifore, 
must be discharged. 

Discharged accordingly. 



Case No. 12,968. 

Ex parte SMITH. 

[6 Law Hep. 57; 3 McLean, 121.] i 

Circuit Court, D. Illinois. Tan. 5, 1843. 

I:;TEn6iT,\TE Extkadition — Adtiiokity of State 
Executive to Cause Arkest— Jubisdictiox of 
Fedekal Courts — Affidavit for Requisition" 
— Defects. 

1. The executive of a state has no authority 
to cause the arrest and surrender of a citizen, 
as a fugitive from justice, unless it appears tliat 
the alleged crime was committed in the state 
which makes the demand. 

[Cited in Re Stupp, Case No. 13,562.] 
[Cited in State v. Chapin, 17 Ark. 561.] 

2. Governors of states, in issuing warrants 
for such arrest and surrender, act by the au- 
thority of the laws of the XJnitfed States, al- 
though the state may have legislated upon the 
same subject. 

[Cited in Re McDonald, Case No. 8,751; Re 

Robb, 19 Fed. 31.] 
[Cited in Re Mohr, 73 Ala. 503.] 

I [The syllabus is from 6 Law Rep. 57: the 
statement and opinion, from 3 McLean, 121.] 
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3. The courts of the United States have juris- 
diction in tlie prpinises. and may order a per- 
son so arrested to be discharged; but whether 
the state courts have jurisdiction, or whether 
it is competent for either courts on habeas cor- 
pus to inquire into facts beliind the writ, quivre. 

[Cited in Re Kaine, Case No. 7,598; Re Bull, 
Id. 2.119; XJ. S. V. McClay, Id. 15,6(50; Re 
Leary. Id, 8,162; Ex parte Brown, 28 Fed. 
654; Re Cook, 49 Fed. 839.] 

[Cited in Jones v. Leonard, 50 Iowa. 110; 
Work T. Corrington, 34 Ohio St. 64; People 
V. Brady, 56 N. Y. 187.] 

4. The governor of Missouri made a requisi- 
tion on the governor of Illinois for the surren- 
der and delivery of S., an alleged fugitive from 
justice, charged with being accessory before the 
fact to an assault with inteqit to kill B., in Mis- 
souri. The affidavit of B., upon which the said 
requisition was founded, set forth, that he was 
shot with intent to kill, and that he believed 
and had good reason to believe, from evidence 
and information in his possession, that S. was 
accessory before the fact of the intended mur- 
der, and that the said S. was a citizen and resi- 
dent of Illinois. The governor of Illinois there- 
upon issued his warrant for the arrest and de- 
livery of S., upon whose petition a writ of ha- 
beas corpus was afterwards issued by this 
court. Held, that the courts of the United 
States had jurisdiction in the premises. 

[Cited in Re Sheazle, Case No. 12,734; V. S. 
V, McClay, Id. 15,660; Re Doo Woon, 18 
Fed. 899; Ex parte Hart, 63 Fed. 260.] 

5. S. was entitled to his discharge, for de- 
fects in the affidavit upon which the requisition 
and warrant were founded, inasmuch as it did 
not appear distinctly that he had committed 
any crime in Missouri, or that he had fled from 
that state. 

[Cited in Re Jackson, Case No. 7,125; Ex 
parte Lane, 6 Fed. 39; Ex parte Morgan, 20 
Fed. 308.] 

[Cited in Com. v. Hall, 9 Gray, 265. Distin- 
guished in Re Davis, 122 Mass. 329. Cited 
in Re Eldred, 46 Wis. 552, 1 N. W. 175; 
Hartman v. Aveline, 63 Ind, 352; Johns v. 
State, 19 Ind. 427; Smith v. State, 21 Neb. 
558, 32 N. W. 594; Ex parte Spears, 88 
Cal. 642, 26 Pac. 608; State v. Chapin. 17 
Ark. 561; Ex parte Stanley (Tex. App.) 
8 S. W. 646; State v. Hall (N. 0.) 20 S. E. 
730. Cited in brief in State v, Swope, 72 
Mo. 401.] 

This case came before the court upon a 
return to a writ of habeas corpus, which was 
issued by this court on the 31st of Decem- 
ber, 1842, upon a petition for a habeas cor- 
pus on the relation of Joseph Smith, setting 
forth that he was arrested and in custody of 
William F. Elkin, sheriff of Sangamon coun- 
ty, upon a warrant issued by the governor 
of the state of Illinois, upon a requisition of 
the governor of the state of Missouri, de- 
manding him to be delivered up to the gov- 
ernor of Missouri, as a fugitive from jus- 
tice; that his arrest, as aforesaid, was under 
color of a law of the United States, and 
was without the authority of law in this, 
that he was not a fugitive from justice, nor 
had he fled from the state of Missouri. 

Afterw^ards, on the same day, the sheriff of 
Sangamon county returned upon the said 
habeas corpus, that he detained the said 
Joseph Smith in custody, by virtue of a war- 
rant issued by the governor of the state of 
Illinois, upon the requisition of the govern- 
or of the state of Missouri, made on the af- 



fidavit of Lilburn W. Boggs. Copies of the 
said affidavit, requisition and waiTant were 
annexed to the said return in the words and 
figures following: 

"State of Missouri, County of Jackson, ss. 
This day ijersonally appeared before mo, 
Samuel Weston, a justice of the peace within 
and for the county of Jackson, the sub- 
scriber, Lilburn W. Boggs, who, being duly 
sworn, doth depose and say, that on the 
night of the 6th day of May, 1842, while sit- 
ting in his dwelling in the town of Inde- 
pendence, in the county of Jackson, he was 
shot with intent to kill, and that his life was 
despaired of for several days; and that ho 
believes, and has good reason to believe, 
from evidence and information now in his 
possession, that Joseph Smith, commonly 
called the Mormon Prophet, was accessory 
before the fact of the intended murder; and 
that the said Joseph Smith is a citizen or 
resident of the state of Illinois; and the 
said deponent hereby applies to the governor 
of the state of Missouri to make a demand 
on the governor of the state of Illinois, to 
deliver the said Joseph Smith, commonly 
called the Mormon Prophet, to some person 
authorised to receive and convey him to the 
state and county aforesaid, there to be dealt 
with according to law. Lilburn W. Boggs. 

"Sworn to and subscribed before me, this 
20th day of July, 1842, Samuel Weston. 
J. P." 

"The Governor of the State of Missouri, 
to the Governor of the State of Illinois- 
Greeting: Whereas, it appears by the an- 
nexed document, which is hereby certified 
to be authentic, that one Joseph Smith is a 
fugitive from justice, charged with being 
accessory before the fact to an assault with 
intent to kill, made by one O. P. Rockwell, 
on Lilburn W. Boggs, in this state, and it is 
represented to the executive department of 
this state, has fled to the state of Illinois: 
Now, therefore, I, Thomas Reynolds, gov- 
ernor of the said state of Missouri, by vir- 
tue of the authority in me vested by the 
constitution and laws of the United States, 
do by these presents demand the surrender 
and delivery of the said Joseph Smith to 
Edward R. Ford, who is hereby appointed 
as the agent to receive the said Joseph 
Smith, on the part of this state. In testi- 
mony," &c. 

"The People of the State of Illinois, to the 
Sheriff of Sangamon County— Greeting. 
Whereas, it has been made known to me 
by the executive authority of the state of 
Missouri, that one Joseph Smith stands 
charged by the affidavit of one Lilburn W. 
Boggs, made on the 20th day of July, 1842, 
at the county of Jackson, in the state of 
Missouri, before Samuel Weston, a justice 
of the peace, within and for the county of 
Jackson aforesaid, with being accessory be- 
fore the fact to an assault with an intent to 
kill, made by one O. P. Rockwell, on Lilburn 
W, Boggs, on the night of the 6th day of 
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May, 1842, at the county of Jackson, in said 
state of Missouri, and that the said Joseph 
Smith has fled from the justice of said state, 
and taken refuge in the state of Illinois: 
Now, therefore, I, Thomas Ford, governor 
of the state of Illinois, pursuant to the con- 
stitution and laws of the United States, and 
of this state, do hereby command you to ar- 
rest and apprehend the said Joseph Smith, 
if he be found within the limits of the state 
aforesaid, and cause him to be safely kept 
and delivered to the custody of Edward R. 
Ford, who has been duly constituted the 
agent of the said state of JMissouri, to re- 
ceive said fugitive from the justice of said 
state, he paying all fees and charges for the 
arrest and apprehension of said Joseph 
Smith, and make due return to the executive 
department of this state, the manner in 
which this writ may be executed. In testi- 
mony whereof," &c. 

The case was set for hearing on the 4th 
day of January, 1S43, on which day .Tosiah 
Lamborn, attorney general of the state of 
Illinois, appeared, and moved to dismiss the 
proceedings, and filed the following objec- 
tion to the jurisdiction of the court, viz: 
"1st. The arrest and detention of Smith was 
not under or by color of authority of the 
United States, or of any officers of the Unit- 
ed States, but under and by color of author- 
ity of the state of Illinois, by the officers of 
Illinois. 2d. When a fugitive from justice 
is arrested by authority of the governor of 
any state, upon the requisition of the gov- 
ernor of another state, the courts of justice 
neither state nor federal, have any authority 
or jurisdiction to inquire into any facts be- 
hind the writ." 

The counsel of the said Joseph Smith then 
offered to read in evidence affidavits of sev- 
eral persons, showiug conclusively that the 
said Joseph Smith was at Nauvoo, in the 
county of Hancock and state of Illinois, on 
the whole of the 6th and 7th days of May, in 
the year 1842, and on the evenings of those 
days, more than three hundred miles dis- 
tant from Jackson county, in the state of 
Missouri, where it is alleged that the said 
Boggs was shot, and that he had not been in 
the state of Missouri at any time between the 
10th day of February and the 1st day of July, 
1842, the said persons having been with him 
during the whole of that period. That on 
the 6th day of May aforesaid, he attended an 
officers' drill at Nauvoo aforesaid, in the pres- 
ence of a large number of people, and on the 
7th day of May aforesaid he reviewed the 
Nauvoo Legion in presence of many thousand 
people. The reading of these affidavits was 
objected to by the attorney general of the 
state of Illinois, on the ground that it was 
not competent for Smith to impeach or con- 
tradict the return to the habeas corpus. It 
was contended by the counsel of the said 
Smith, 1st. That he had a right to prove that 
the return was untrue. 2d. That the said af- 
fidavits did not contradict the said return, as 



there was no averment under oath in said re- 
turn that the said Smith was in Missouri at 
the time of the commission of the alleged 
crime, or had fled from the justice of that 
state. The court decided that the said affi- 
davit should be read in evidence, subject to 
all objections; and they were read according- 
ly. 

The cause was argued by J. Buttei-field and 
B. S. Edwards, for Smith, and by Josiah 
Lambom, attorney general of the state of 
Illinois, contra. 

J. Butterfield, counsel for Smith, made the 
following points:^ 

(1) This court has jurisdiction. The requisi- 
tion purports on its face to be made, and the 
warrant to be issued, under the constitution 
and laws of the United States, regulating the 
surrender of fugitives from justice. C!onst. 
U. S. art 4, § 2; Act Cong. Feb. 12, 1793, § 1 [1 
Stat. 302]. "When a person's rights are in- 
vaded under a law of the United States, he 
has no remedy except in the courts of the 
United States. Const. U. S. art. 3, § 2; 12 
Wend. 325; [Prigg v. Commonwealth of 
Pennsylvania] 16 Pet. [41 U. S.] 543. The 
whole power in relation to the delivei'ing up 
of fugitives from justice and labor, has been 
delegated to the United States, and congress 
has regulated the manner and form in 
which it shaU be exercised. The power is ex- 
clusive. The state legislatures have no right 
to interfere, and if they do, their acts are 
void. Const. U. S. art. 4, § 2, els. 2, 3; 2 Laws 
U. S. 331; [Prigg v. Commonwealth of Penn- 
sylvania] 16 Pet. [41 U. S.] 617, 618, 623; 
[Sturges V. Crowninshield] 4 Wheat. [17 U. 
S.] 122, 193; 12 Wend. 312. All courts of the' 
United States are authorised to issue writs 
of habeas corpus when the prisoner is eon- 
fined under or by color of authority of the 
United States. Act Cong. Sept. 24, 1789, § 
14 [1 Stat. 81]; 2 Cond. E. 33; [Ex parte Bur- 
ford] 3 Craneh [7 U. S.] 448; [Ex parte Wat- 
kins] 3 Pet [28 U. S.] 193. 

(2) The return to the habeas corpus is not 
certjiin and sufficient to warrant the arrest 
and transportation of Smith. In all cases on 
habeas corpus previous to indictment, the 
court will look into the depositions before 
the magistrate, and though the commitment 
be full and in foi-m, yet if the testimony prove 
no crime, the court will discharge. Ex parte 
Tayloe, 5 Cow. 50. The affidavit of Boggs 
does not show that Smith was charged with 
any crime committed by him in Missouri, nor 
that he was a fugitive from justice. If the 
commitment be for a matter for which by 
law the prisoner is not liable to be punished, 
the court must discharge him. 3 Bac. Abr. 
434. -The executive of this state has no juris- 
diction over the person of Smith to transport 
him to Missouri, unless he has fled from tliat 
state. 

(3) The prisoner has a right to prove facts 
not repugnant to the retiu'n, and even to go 
behind the return and contradict it, unless 
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nomiiiifted unaer a judgment of a court of 
competent jurisdiction. 3 Bae. Abr. 435, 438; 
[Ex ptu-te Watkius] 3 Pet. [28 U. S.] 202; 
(rale's Rev. Laivs III. 323. The testimony in- 
troduced bj' Smith at the hearing, showing 
conclusively that he was not a fugitive from 
justice, is not repugnant to the return. 

J. Lamboru, attorney general of the state 
of Illinois, in support of the points made by 
him, cited 2 Cond. R. 37; Gord. Dig. 73; 
Gale's St. 111. 318; Conk. Prac. 85; 9 Wend. 
212. 

And afterwards, on the 5th day of .Tanuary, 
1843, POPE, District Judge, delivered the fol- 
lowing: 

The importance of this case, and the con- 
seciueuces which may flow from an errone- 
ous precedent, affecting the lives and liber- 
ties of our citizens, have impelled the court 
to bestow upon it the most anxious coiisid- 
emtion. The able arguments of the coxmsel 
for the respective parties, have been of 
great assistance in the examination of the 
important question arising in this cause. 
A^''hen the patriots and wise men who fram- 
ed our coustitiition were in anxious delibera- 
tion to form a perfect union among the 
states of the confedei'acj', two great sources 
of discord presented themselves to their con- 
sideration ; the commerce between the states, 
and fugitives from justice and labor. The 
border collisions In other countries had been 
seen to be a fruitful source of war and blood- 
shed, and most wisely did the constitution 
confer upon the national government, the 
regulation of those matters, because of its 
exemption from the excited passions awak- 
ened by conflicts between neighboring states, 
and its ability alone to adopt a uniform rule, 
and establish uniform laws among all the 
states in those cases. This case presents the 
important question arising under the consti- 
tution and law-s of the United States, wheth- 
er a citizen of the state of Illinois can be 
ti-ausported from his own state to the state 
of Missouri, to be there tried for a crime, 
which, if he ever committed, was committed 
in the state of Illinois; whether he can be 
transported to Missouri, as a fugitive from 
justice, when he has never fled from that 
state. 

Joseph Smith is before the court, on ha- 
beas corpus, directed to the sherifiC of San- 
gamon county, state of Illinois. The return 
shows that he is in custody under a warrant 
from tlie executive of Illinois, professedly is- 
sued in pursuance of the constitution and 
laws of the United States, and of the state 
of Illinois, ordering said Smith to be deliv- 
ered to the agent of the executive of Mis- 
souri, who had demanded him as a fugitive 
from justice, under the 2d section, 4tli arti- 
cle of the constitution or the United States, 
and the act of congress passed to carry into 
effect that article. The article is in these 
words, viz.: "A person charged in any state 
with treason, felony, or other crime, who 



shall flee from justice and be found in an- 
other state, shall on demand of the execu- 
tive authority of the state, from which he 
fled, be delivered up to be removed to the 
state having jurisdiction of the crime." The 
act of congress made to carry into effect this 
article, directs that the demand be made on 
the executive of the state where the offender 
is found, and prescribes the proof to support 
the demand, viz.: indictment or affidavit. 

The court deemed it respectful to inform 
the governor and attorney general of the 
state of Illinois, of the action upon the ha- 
beas corpus. On the day appointed for the 
hearing, the attorney general of the state of 
Illinois appeared, and denied tlie jurisdiction 
of the court to gi-ant the habeas corpus : 1st. 
Because the warrant was not issued under 
color or by aiithority of the United States, 
but by the state of Illinois. 2d. Because no 
habeas corpus can issue in this case from 
either the federal or state courts, to inquire 
into facts behind the writ. In support of 
the first point, a law of Illinois was read, de- 
claring tiiat whenever the executive of any 
other state shall demand of the executive of 
this state, any person as a fugitive from jus- 
tice, and shall have complied with the require- 
ments of the act of eongi'ess, in that case 
made and provided, it shall be the duty of 
the executive of this state to issue his war- 
rant to apprehend the said fugitive, &c. It 
would seem that this act does not purport 
to confer any additional power upon the 
executive of this state, independent of the 
power conferred by the constitution and 
laws of the United States, but to make it 
the duty of the executive to obey and carry 
into effect the act of congress. The warrant 
on its face purports to be issued in pursu- 
ance of the constitution and laws of the 
United States, as well as of the state of Illi- 
nois. To maintain the position that this 
warrant was not issuetl iiuder color or by 
authority of the laws of the United States, 
it must be proved that the United States 
could not confer the power on the executive 
of Illinois. Because if congress could and 
did confei It, no act of Illinois could take it 
away, for the reason that the constitution, 
and laws of the United States, passed in pur- 
suance of it, and treaties, are the supreme 
law of the land; and the judges in every 
state shall be bound thereby, any thing in 
the constitution or laws of any state to the 
contrary notwithstanding. This is enough 
to dispose of that point. If the legislature 
of Illinois, as is probable, intended to make 
it the duty of the governor to exercise the 
power granted by congress, and no more, tlie 
executive would be acting by authority of 
the United States. It may be that the legis- 
lature of Illinois, appreciating the impor- 
tance of the proper execution of those laws, 
and doubting whether the governor could be 
punished for refusing to carry them into ef- 
fect, deemed it prudent to impose it as a 
dxtty, the neglect of which would expose him 
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"to impeachment. If it intended more, the 
law is unconstitutional and Toid. Prigg v. 
Pennsylvania, 16 Pet. [41 U. S.] 617. 

In supporting the second point, the attor- 
ney general seemed to urge Aiat there was 
Sweater sanctity in a warrant issued by the 
governor, than by an inferior officer. The 
court cannot assent to this distinction. This 
IS a government of laws, which prescribes a 
rule of action, as obligatory upon the gov- 
ernor as upon the most obscure officer. The 
character and purposes of the habeas cor- 
pus are greatly misunderstood by those who 
suppose that it does not review the acts of 
4in executive functionary. All who are fa- 
miliar with English history, must know that 
it was extorted from an arbitrary monarch, 
4ind that it was hailed as a second magna 
■charta, and that it was to protect the sub- 
ject from arbitrary imprisonment by the 
king and his minions, which brought into 
existence that great palladium of liberty in 
the latter part of the reign of Charles II. It 
Avas indeed a magnificent achievement over 
arbitrary jjower. Magna Charta established 
the principles of liberty; the habeas corpus 
protected them. It matters not how great or 
obscure the prisoner, how gi-eat or obscure 
the prison-keeper, this munificent writ, 
wielded by an independent judge, reaches 
-all. It jjenetrates alike the royal towers and 
the local prisons, from the garret to the se- 
•cret recesses of the dungeon. All doors fly 
open at its command, and the shackles fall 
from the limbs of prisoners of state as read- 
ily as from those committed by subordinate 
officers. The warrant of the king and his 
secretary of state could claim no more ex- 
emption from that searching inquiiy, "The 
■cause of his caption and detention," than a 
warrant granted by a justice of the peace. 
It is contended that the United States is a 
government of granted powers, and that no 
■department of it can exercise powers not 
granted. This is true. But the grant is to 
lie found in the 2d section of the 3d article 
■of the constitution of the United States: 
"'The judicial power shall extend to all cases 
in law, or equity, arising imder this consti- 
tution, the laws of the United States, and 
treaties made and which shall be made un- 
■der their authority." 

The matter under consideration presents a 
case arising under the 2d section, 4th article 
of the constitution of the United States, and 
the act of congress of February 12th, 1793 [1 
Stat 302], to carry it into effect. The judi- 
ciary act of 17S9 confers on this court (in- 
deed on all the courts of the United States,) 
power to issue the writ of habeas corpus, 
when a person is confined "under color of or 
by the authority of the United States." 
Smith is in custody under color of, and by 
authority of the 2d section, 4th article of the 
constitution of the United States. As to the 
instrument employed or authorised to carry 
into effect that article of the constitution (as 
he derives from it the authority to issue the 



warrant,) he must be regarded as acting by 
the authority of the United States. The 
power is not official in the governor, but per- 
sonal. It might have been granted to any 
one else by name, but considerations of con- 
venience and policy recommended the selec- 
tion of the executive, who never dies. The 
citizens of the states are citizens of the Unit- 
ed States; hence the United States are as 
much bound to afford them protection in 
their- sphere, as the states are in theirs. 
This court has jurisdiction. Whether the 
state courts have jurisdiction or not, this 
court is not called upon to decide. 

The return of the sheriff shows that he has 
arrested and now holds in custody Joseph 
Smith, in virtue of a wan-ant issued by the 
governor of Illinois, under the 2d section of 
the 4th article of the constitution of the Unit- 
ed States, relative to fugitives from justice, 
and the act of congress passed to cany it into 
effect. The article of the constitution does 
not designate tlie person upon whom the de- 
mand for the fugitive shall be made; nor does 
it prescribe the proof upon which he shall act. 
But congress has done so. The proof is "an 
indictment or affidavit," to be ceilified by the 
governor demanding. The return brings be- 
fore the court the warrant, the demand and 
the affidavit. The material part of the latter 
is in these words, viz.:— "Lilburn W. Boggs, 
who being duly swoni, doth depose and say, 
that on the night of the 6th day of May, 1842, 
while sitting in his dwelling in the town of 
Independence, in the county of Jackson, he 
was shot with intent to kill; and that his life 
was despaired of for several days, and that 
he believes, and has good reason to believe, 
from evidence and information now in his 
possession, that Joseph Smith, commonly call- 
ed the 'Mormon Prpphet,' was accessaiy be- 
fore the fact of the intended murder, and that 
the said Joseph Smith is a citizen or a resi- 
dent of the state of Illinois." This affidavit is 
certified by the governor of Missouri to be 
authentic. The affidavit being thus verified, 
furnished the only evidence upon which the 
governor of Illinois could act. Smith pre- 
sented affidavits proving that he was not in 
Missouri at the date of the shooting of Boggs. 
This testimony was objected to by the attor- 
ney general of Illinois, on the ground that 
the court could not look behind the return. 
The court deems it unnecessary to decide tliat 
point, inasmuch as it thinks Smith entitled to 
his discharge for defect in the affidavit. To 
authorise the arrest in this case, the affidavit 
should have stated distinctly: 1st. That 
Smith had committed a crime. 2d. That he 
committed it in Missouri. It must appear that 
he fled from aiissouri, to authorise the gov- 
ernor of Slissouri to demand him, as none 
other than the governor of the state from 
which he fled, can make the demand. He 
could not have fled from justice, unless he 
committed a crime, which does* not appear. 
It must appear that the crime was committed 
in Missouri, to warrant the governor of II- 
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linois iu ordering him to be sent to Missoux*i 
for trial. The 2(1 section, 4th article, de- 
clares, he "shall be removed to the state hav- 
ing jurisdiction of the crime." As it is not 
charged that the crime was committed by 
Smith in Missouri, the governor of Illinois 
could not cause him to be removed to that 
state, unless it can be maintained that the 
state of Missouri can entertain Jurisdiction of 
crimes committed in other states. Tlie affirm- 
ative of this proposition was taken in the ai*- 
gumeut with a zeal indicating sincerity. But 
no adjudged case or dictum was adduced in 
support of it. The court conceives that none 
can be. Let it be tested by principle. 

Man in a state of nature is a sovereign, with 
all the prerogatives of king, lords and com- 
mons. He may declare war and make peace, 
and, as nations often do who "feel power and 
forget right," may oppress, rob and subjugate 
his weaker and unoffending neighbors. He 
unites in his person the legislative, judicial 
and executive power— "can do no wrong," be- 
cause there is none to hold him to account. 
But when he unites himself with a com- 
munit}', he lays down all the prerogatives of 
sovereign, (except self-defence,) and becomes 
a subject. He owes obedience to its laws and 
the judgments of its tribunals, which he is 
supposed to have participated in establishing, 
either directly or indirectly. He surrenders, 
also, the right of self-redress. In considera- 
tion of all which, he is entitled to the aegis 
of that community to defend him from wrongs. 
He takes upon himself no allegiance to any 
other community, so owes it no obedience, 
and therefore cannot disobey it. None other 
than his own sovereign can prescribe a rule of 
action to him. Each sovereign regulates the 
conduct of its subjects, and they may be pun- 
ished upon the assumptiofi that they know the 
iTjle and have consented to be governed by it. 
It would be a gross violation of the social 
compact, if the state were to deliver up one 
of its citizens to be tried and punished by a 
foreign state, to which he owes no allegiance, 
and wliose laws were never binding on him. 
No state can or will do it. In the absence of 
the constitutional provision, the state of Mis- 
somi would stand on this subject in the 
same relation to the state of IlUnois, that 
Spain does to England. In this particular, 
the states are independent of each other. A 
criminal, fugitive from the one state to the 
other, could not be claimed as of right to be 
given up. It is most tnie, as mentioned by 
writers on the laws of nations, that every 
state is responsible to its neighbors for the 
conduct of its citizens, so far as their con- 
duct violates the principles of good neighbor- 
hood. So it is among private individuals. — 
But for this, the inviolability of territory, or 
private dwelling, could not be maintained. 
This obligation creates the right, and makes 
it the duty of the state to impose such re- 
straints upSn the citizen, as the occasion de- 
mands. It was in the performance of this 
duty, that the United States passed laws to 



restrain citizens of the United States froim 
setting on foot and fitting out military expe- 
ditions against their neighbors. While the vio- 
lators of this^law kept themselves within the- 
United States, their conduct was cognizable 
in the com-ts of the United States, and not of" 
the offended state, even if the means provided, 
had assisted in the invasion of the foreign 
state. A demand by the injured state upon 
the United States for the offenders, whose 
operations were in their own country, would 
be answered, that the United States' laws- 
alone could act upon them, and that, as a 
good neighbor, it would punish them. 

It is the duty of the state of Illinois to- 
make it criminal in one of its citizens to aid, 
abet, counsel, or -advise, any pei*son to com- 
mit a crime in her sister state. Any one vio- 
lating the law would be amenable to the laws 
of Illinois, executed by its own tribunals. 
Those of Missouri could have no agency in his- 
conviction and punishment. But if he shall 
go into Missouri, he owes obedience to her 
laws, and is liable before her courts, to be- 
tried and punished for any crime he may com- 
mit there; and a plea that he was a citizen 
of another state, would not avail him. If he- 
escape, he may be sm'rendered to Missouri 
for trial. But when the offence is perpetrated 
in Illinois, the only right of Missouri is, to- 
insist that Illinois compel her citizens to for- 
bear to annoy her. This she has a right to- 
expect. For the neglect of it, nations go to- 
war and violate territory. The court must 
hold that where a necessaiy fact is not stated, 
in the affidavit, it does not exist. It is not 
averred that Smith was accessary before the- 
fact, in the state of Missouri, nor that he com- 
mitted a crime in Missouri: therefore, he did 
not commit the crime in Missouri—did not 
flee from Missouri to avoid punishment. 

Again, the affidavit charges the shooting on- 
the 6th of May, in the county af Jackson, and 
state of jNIissouri, "that he believes and has- 
good reason to believe, from evidence and in- 
formation now (then) in his possession, that 
Joseph Smith was accessary before the fact, 
and is a resident or citizen of Illinois."' 
There are several objections to this. Mr.. 
Boggs having the "evidence and informa- 
tion in his possession," should have incor- 
porated it in the affidavit, to enable the court 
to judge of their sufficiency to support his- 
"belief." Again, he swears to a legal con- 
clusion, when he says that Smith was ac- 
cessary before the fact. What acts consti- 
tute a man an accessary is a question of law,, 
and not always of easy solution. Mr. Boggs*^ 
opinion, then, is not authority. He should 
have given the facts. He should have shown, 
that they were committed in Missouri, to en- 
able the court to test them by the laws ot 
Missouri, to see if they amounted to a crime. 
Again, the affidavit is fatally defective in- 
this, that Boggs swears to his belief. The 
language in the constitution is, "charged with 
felony, or other crime." Is the constitution 
satisfied with a charge upon suspicion? It is- 
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to be regretted that no American adjudged 
case has been cited to guide the court in ex- 
pounding this article. Language is ever inter- 
preted by the subject matter. If the object 
were to arrest a man near home, and there 
were fears of escape if the movement to de- 
tain him for examination were known, the 
word "charged" might warrant the issuing of 
a capias on suspicion. Rudyard (reported in 
2 Vent. 22, Skin. 676),* was committed to New- 
gate for refusing to give bail for his good 
behavior, and was brought before the com- 
mon pleas on habeas corpus. The return was, 
that he had been complained of for exciting 
the subjects to disobedience of the laws 
against seditious conventicles, and upon ex- 
amination they found cause to suspect him. 
Vaughan, C. J.: "Tyrrel v. Wild [unreport- 
ed] held tlie return insuflBlcient— 1st. because 
it did not appear but that he might abet' f re- 
quentei-s of conventicles in the way the law 
allows; 2d. to say that he was complained 
of, or was examined, is no proof of his guilt; 
and then to say that he had cause to suspect' 
him, is too cautious; for who can tell what 
they count a cause of suspicion, and how 
can that ever be tried? At this rate they 
would have arbitrary power, upon their own 
allegation, to commit whom they pleased." 

Fi-om this case, it appears that suspicion 
does not warrant a commitment, and that all 
legal intendments are to avail the prisoner. 
That the return is to be most strictly con- 
strued in favor of liberty. If suspicion in the 
foregoing case did not warrant a commit- 
ment in London by its officers, of a citizen 
of London, might not the objection be urged 
with greater force against a commitment of a 
citizen of our state, to be transi)orted to an- 
other, on suspicion? No case can arise de- 
manding a more searching scrutiny into the 
evidence, than in cases arising under this 
part of the constitution of the United States. 
It is proposed to deprive a freeman of his 
liberty— to deliver him into the custody of 
strangers, to be transported to a foreign 
state, to be an-aigned for trial before a for- 
eign tribunal, governed by laws unknown to 
him— separated from his friends, his family 
and his witnesses, unknown and unknowing. 
Had he an immaculate character, it would 
not avail him with strangers. Such a specta- 
cle is appalling enough to challenge the 
strictest analysis. The framers of the con- 
stitution were not insensible of the impor- 
tance of courts possessing the confidence of 
the parties. They therefore provided that 
citizens of the different states might resort 
to the federal courts in civil causes. How 
much more important that the criminal have 
confidence in his judge and jury? There- 
fore, before the capias is issued, the officers 
should see that the ease is made out to war- 
rant it Again, Boggs was shot on the 6th 
of May. The affidavit was made on the 20th 
of July following. Here was time for in- 
quiry, which would confirm into certainty or 
dissipate his suspicions. He had time to col- 



lect facts to be laid before a grand jury, or 
be incorporated in his affidavit. The court is 
bound to assume that this would have been 
the course of Mr. Boggs, but that his sus- 
picions were light and unsatisfactory. 

The affidavit is insufficient— 1st. because it 
is not positive; 2d. because it charges no 
crime; 3d. it charges no crime committed in 
the state of Missouri. Therefore, he did not 
flee from the justice of the state of Missouri, 
nor has he taken refuge in the state of Illi- 
nois. 

The proceedings in this affair, from the 
affidavit to the arrest, afford a lesson to gov- 
ernors and judges, whose action may here- 
after be invoked in cases of this character. 
The affidavit simply says that the affiant was 
shot with intent to kill, and he believes that 
Smith was accessary before the fact to the 
intended murder, and is a citizen or resident 
of the state of Illinois. It is not said who 
shot him, or that the person was unknown. 
The. governor of Missouri, in his demand, 
calls Smith a fugitive from justice, charged 
with b'eing accessary before the fact to an 
assault with intent to kill, made by one O. 
P. Rockwell, on Lilburn W. Boggs, in this 
state (Missouri). This governor expressly re- 
fers to the affidavit as his authority for that 
statement. Boggs, in his affidavit, does not 
call Smith a fugitive from justice, nor does 
he state a fact from which the governor had 
a right to infer it. Neither does the name of 
O. P. Rockwell appear in the affidavit, nor 
does Boggs say Smith fled. Yet the governor 
says he fled to the state of Illinois. But 
Boggs only says he is a citizen or resident 
of the state of Illinois. The governor of Illi- 
nois, responding to the demand of the exec- 
utive of Missouri for the arrest of Smith, is- 
sues his warrant for the arrest of Smith, re- 
citing that— "whereas, Joseph Smith stands 
charged, by the affidavit of Lilbuni W. Boggs, 
with being accessary befort' the fact to an 
assault with intent to kill, made by one O. 
P. Rockwell, on Lilburn W. Boggs, on the 
night of the 6th day of May, 1842, at the 
county of Jackson, in the said state of Mis- 
souri, and that the said Joseph Smith has 
fled from the justice of said state, and taken 
refuge in the state of Illinois." Those facts 
do not appear by the affidavit of Boggs. 
On the contrary, it does not assert that Smith 
was accessary to O. P. Rockwell, nor that 
he had fled from the justice of the state of 
Missouri, and taken refuge in the state of 
Illinois. 

The court can alone regard the facts set 
forth in" the affidavit of Boggs, as having any 
legal existence. The mis-recitals and over- 
statements in the requisition and warrant, 
are not supported by oath> and cannot be 
received as evidence to deprive a citizen of 
his liberty, and transport him to a foreign 
state for trial. For these reasons. Smith 
must be discharged. 

At the request of J. Butterfield, counsel for 
Smiih, it is proper to state, in justice to the 
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present executive of the state of HUnois, 
(Governor Ford, that it Avas admitted on the 
argument, that the warrant which originally 
issued upon the said requisition, was issued 
by his predecessor; that when Smith came 
to Springfield to surrender himself up upon 
that wan-ant, it was in the hands of the per- 
son to whom it had been issued at Quincj' in 
this state; and that the present warrant, 
which is a copy of the former one, was is- 
sued at the request of Smith, to enable him 
to test its legality by writ of habeas corpus. 

Let an order be entered tliat Smith be dis- 
charged from his arrest. 



Case IJfo. 13,969. 

Ex parte SMITH. 

[3 Wkly. Law Gaz. 237.] 

Circuit Court, S. D. Ohio. March, 18."59. 

Naturalizatiox of Aliens — Jurisdictiox ov 
Pkobate Courts. 

[The act of 1802 (2 Stat. 155) declares that 
*'every court of Jtcord, in any individual state, 
haviug common law jurisdiction, and a seal 
jind clerk or protlionotary, shall be considered 
a district court," and have jurisdiction in mat- 
ters of naturalization. Held, that the probate 
courts of Ohio {which by the state constitution 
are declared to be courts of record), which exer- 
cise common law jurisdiction in numerous in- 
stances, which have a seal provided by law, and 
the judffcs of which are empowered to appoint 
deput.v clerks, are within the statute, and have 
jurisdiction of such proceedings.] 

[Cited in People v. Pease, 30 Barb. 603.] 

We have heretofore given the decision of 
the probate court (see [In re Downs] 2 "Wkly. 
Law Gaz. 278), and subsequently the deci- 
sion of the district court of Ohio, for Hamil- 
ton county, on the question as to the right 
of the probate court to issue naturalization 
papei-s; the district court, Judge S"\van pre- 
siding, having decided that the probate court 
had no power to act in such case. See Id. 
318. Below we give the opinion of Judge 
McLean sustaining the jurisdiction of the 
probate court. 

JIcLBAN, Gii'cuit Justice. Smith, a na- 
tive of Baden, represents that on the twen- 
tj'-seventh day of October, 1856, he filed 
in the probate court, in and for Hamilton 
county, Ohio, the declaration of his inten- 
tion to become a citizen of the United States; 
that he has been a resident of the United 
States for the term of five years now last 
past, and of the state of Ohio one year; that 
he is attached to the principles of the con- 
stitution of the United States, and' is well 
disposed to the good order and happiness of 
the same; and he is ready to comply with 
all requisites of the act of congress to en- 
title him to citizenship, and asks for his final 
certificate. 

It appears that upon the 27th of October, 
1856, the applicant personally appeared be- 
fore the judge of probate for the county of 
Hamilton, in the state of Ohio, and stated 



himself to be a native of Baden, aged about 
forty-six years, bearing allegiance to the 
grand duke of Baden, and that he emigrated 
from Havre, on the seventeenth day of No- 
vember, 1852, and arrived at New Orleans on 
the twenty-fourth day of December of the 
same year, and that he intends to reside 
within the jurisdiction of the United States, 
that he makes report of himself for natund- 
ization and declared on oath that it is bona 
fide his intention to become a citizen of the 
United States of America, and to forever re- 
nounce and abjure all allegiance and fidelity 
to every foreign prince, potentate, state and 
sovereignty whatever, and particularly to the 
grand duke of Baden; which deciaiation 
was duly signed by the said Smith and cer- 
tified by John Burgoyne, probate judge, and 
by his deputy, J. M. Clark, under the seal oE 
the state. On the 2d of September, 1S5G, J. 
M. Clark was declared to be appointed dep- 
uty clerk of the probate court, and commen- 
ced his duties as such. And that he was 
duly acting as such on the 27th of October, 
1856, when the above deelaitition was made 
by Matthew Smith, of his intention to be- 
come a citizen of the United States. 

In the case of Chirac v. Chirac, 2 Wheat. 
[15 U. S.] 259, the sxipreme court of the 
United States say, "The power of natural- 
ization is exclusively in congress." But it 
has been repeatedly held that congress has 
power to authorize such a jurisdiction to be 
exercised by a state court. By the third 
section of the act of congress of April, 1802, 
it is declared that "every court of record in 
any individual state, having common law 
jurisdiction, and a seal and clerk or prothou- 
otary. shall be considered a district court," 
and have jiirisdiction in matters of natui-al- 
ization. By the constitution of Ohio (article 
4, § 7), it is declared, "There shall be estab- 
lished in each county a probate court, which 
shaU be a court of record, open at all times 
and holden by one judge," etc.; and by the 
act of ilarch 14, 1853 (Ohio Laws), certain 
records are required to be kept by the pro- 
bate court, and "a special record which shaU 
contain a complete record in each cause or 
matter, of all parties, i-eturus, reports, 
awards and judgments." 

The constitution of the state declares the 
probate court shall be a court of record. It 
is not very well perceived how this declai-a- 
tion of the constitution can be disregarded. 
There are numerous instances in which this 
court unquestionably exercises a common 
law jm-isdiction. In certain cases appeals 
lie from inferior tribunals to the court of 
probate, where a juiy is called. And it Is 
provided iu certain eases that a trial before 
a jury in the court of probate shall be had 
in the same manner as the trial in civil 
cases in the court of common pleas. And 
in case of fraud the court of probate may 
set aside conveyances when made to defraud 
creditors. It is very propei-ly said by the 
court of appeals of Kentucky, in Morgan v. 
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Dudley, 18 B. Jlon, 722, tliat tlie act of con- 
gress wliicli authorizes state courts to ad- 
mit aliens to become citizens does not de- 
scribe them as courts of general common law 
jurisdiction, but as courts having common 
law jurisdiction. It would be a singular 
construction of the act of congress to hold 
that the power of naturalization by the pro- 
bate court cannot be exercised, unless its 
jurisdiction be shown to apply to all ques- 
tions arising at common law. No such rule 
is sustainable. On the contrary, if the ju- 
risdiction exercised by the probate judge be 
declared to be a common law power in the 
constitution, and it is, in fact, an appropri- 
ate power tothe object specified, there is no 
room for doubt on the subject. But it is 
said the probate court must; have a seal and 
clerk, or prothonot^rj-. The seal is provid- 
ed by law. And every probate judge has 
power to appoint a deputy clerk or clerks, 
who shall take the oath, or oaths, required; 
and the judge is required to take security 
from them for the faithful performance of 
the duties of his deputy, or deputies. 

It is said in Ex parte Gregg [Case No. '6,- 
380] that a court of record without any clerk 
or prothonotary, or other recording officer 
distinct from the judge, is not competent to 
receive an alien's preliminary declaration. 
If this be admitted, it does not affect the 
question, for the probate judge has authority 
by law to appoint a deputy clerk or clerks, 
who ai'e requii*ed to make the records; so 
that there is not only a clerk, but a record- 
ing officer duly appointed in the case under 
consideration. 

The objection that the probate judge is his 
own clerk, and that he cannot discharge the 
duties of judge and clerk at the same time, 
is an exceedingly technical objection, and is 
without substance. The law authorizes the 
judge of probate to appoint one or more 
deputy clerks. The deputy clerk dischar- 
ges his duty under the direction of the judge, 
and is subject to his order in the same way 
as a clerk of a court appointed in the ordi- 
nary mode by the judge. The duties of the 
clerks are defined by law, and, this being 
the case, of what importance is it, whether 
he is the deputy or principal clerk? In ei- 
ther capacity he acts under the probate 
judge, and is responsible for the perform- 
ance of his duties. In Ex parte Gladhill, 8 
Mete. (Mass.) 171, the court said: "It might 
be lu-ged with some plausibility, that if the 
judge is specially vested by law with the 
clerical authority, the court has a clerk with- 
in the letter and equity of the statute." 
But the statute of the state has expressly 
authorized the judge of probate to appoint 
one or more deputies, and in the language of 
the supreme court of Massachusetts, above 
cited, "the requisition in the act of congress, 
that the court shall have a clerk or prothon- 
otary, means, I think, not that the court 
shall have an officer denominated clerk or 
prothonotary: but a recording officer, char- 
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ged with the duty of keeping a true record 
of its doings, and afterward of authenticat- 
ing them." 

It has been said that a probate court is a 
court of ecclesiastical, and not common law. 
jurisdiction, and is not, therefore, such a 
court as the act of congress authorizes to 
naturalize aliens. Strictly speaking, we have 
no ecclesiastical courts in this countiT. 
Such courts in the English law are held by 
the king's authority, as supreme govei-nor 
of the church for matters which chiefly con- 
cern religion. We have probate and other 
courts which partake somewhat of the na- 
ture of ecclesiastical courts; but they are 
regulated by statutory provisions and the 
principles of the common law. It is enough 
that the constitution of the state of Ohio de- 
clares that the "court of probate shall be a 
court of record," and it is so in fact, and in 
law, as it appeai-s to me. although some of 
its powers are not founded on common law. 

I think that the probate court has juris- 
diction under the act of congress, to natural- 
ize aliens, and that the declaration of Matth- 
ew Smith has been made in due form, and 
that on complying with the remaining requi- 
sitions of the act of congress, the final cer- 
tificate of citizenship may be granted to him. 



SMITH, Ex parte. See Case No. 2,784. 
SMITH, Es parte. See Case No. 12,993. 
SMITH, In re. See Case No. 1,868. 



Case No. 12,970. 

In re SMITH. 

[Nowhere reported; opinion not now acces- 
sible.] 



Case H^o. 1S,971. 

In re SMITH. 

[2 Ben. 113; i 1 N. B. K. 243 (Quarto, 25).J 

District Court, S. D. New York. Jan., 1868. 

Bankruptcy — Choice of Assignee — Ddtt op 

Register— Change op Register— Notice 

OF Objection to Proof of Debt. 

1. It is incumbent upon registers in no man- 
ner to interfere with or influence, directly or 
indirectly, the choice of an assignee by credit- 
ors. 

[Cited in Re Wetmore, Case No. 17,466.] 

2. The policy of the bankruptcy act [of 1867 
(14 Stat. 517)] is to give to the creditors, in the 
first instance, a free, deliberate, unbiased choice 
of the assignee. 

3. Where creditors applied to have the pro- 
ceedings sent before another register than the 
one to whom the case had been referred, on 
the ground that the register had interfered in 
the choice of an assignee, the court granted 
the application, witliout. however, questioning 
the motives of the register in what he had done, 
but because the creditors, who had made afii- 
davits in support of the application, and their 

1 [Reported by Robert D. Benedict, Esq., anrt 
here reprinied by permission.] 
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attorney, ought not to be compelled by the 
court, after all that had transpired, to continue 
the proceedings before the register in question. 
4. Where creditors, who had proved their 
debts, served on the register a notice protesting 
against the proof of any claims against the es- 
tate by certain other creditors, and requesting 
to be notified if any such claims were tendered 
for proof, held, that they had the right to serve 
such a notice. 

[In the matter of John Ogden Smith, a 
bankrupt.] 

2 l>Ir. G. De Forest Lord moved to show 
cause why this case should not be removed 
from the hands of Mr. John Fitch, one of the 
registers in bankruptcy, at present having 
charge of the matter, and sent to some other 
register. Mr. Lord, in support of the motion, 
read several affidavits setting forth the giuva- 
men of the complaint against the register; 
that Mr. Fitch, to whom the case of John 
Ogden Smith, a bankrupt, was referred, im- 
properly sought by misrepresentation to get 
one Isaac M. Andiniss appointed assignee 
for the estate of the bankrupt. Mr. Lord, 
as counsel for one of the creditors, the 
firm of Halleck &. Robbing, having read the 
affidavits of several creditors and counsel 
of creditoi's of the estate of the bankmpt, 
was followed by the defendant, Mr. Fitch, 
who read counter affidavits of pei-sons who 
denied the representations of Mr. Lord as 
set forth in his affidavits, both as to oc- 
currences and dates. Mr. Lord then proceed- 
ed to address the court. He said it was im- 
portant that the bankrupt act should be fi*ee 
from all abuse, and that the register should 
not descend from the bench to take part in 
the contests going on between the creditoi-s 
and the bankrupt. It was desirable that a 
register should have no ends to serve, no axe 
to grind, no friends to push forward. He 
(Sir. Lord) would expect that from eveiy reg- 
ister before whom he appeared. There was 
danger from the appointment of bad as- 
.signees, and good would come from the ap- 
pointment of good assignees. The assignee 
was to take the place of the bankrupt himself, 
to take charge of the property, to deal with 
all claims against the estate, and make the 
most of it for the benefit of all the creditors. 
It depended on the fidelity of the assignee 
whether there should be a dividend at all, 
or whether it should be large or small. This 
was the essence of the bankrupt act, and it 
was all important. The choice of an as- 
signee should be left to the unbiased choice 
of the creditors. Any interference by the 
register with the appointment of an assignee 
was a gross prostitution of his official posi- 
tion, and was introducing into the bankrupt 
act a pi-actice full of evil and danger. He 
stated in strong language that this was ex- 
actly the case he had to complain of In re- 
gard to Mr. Fitch, who, he said, had solicited 
all the creditors who had proved their debts 
to vote for Mr. Andrass as assignee. He 
therefore asked the court to send this case 

2 [From 1 N, B. R. 243 (Quarto. 25).] 



before some other register, who woiold not 
have some friend to push forward as as- 
signee. He might have adopted another 
course by going to Mr. Fitch, and telling him 
he intended to remove the case to another 
register if he did not cease his interference 
with the assignee. But the court could see 
that if he had adopted that course he Q>h: 
Lord) would have stood in the position of 
one who had thwarted Mr. Fitch in the car- 
rying out of a cherished purpose. He (Mr. 
Lord) complained that in the presence pt his 
friends, and among many of the members 
with whom he was accustomed to pi-actice, 
Mr. Fitch had put an indignity upon him and 
done him all the harm he could, and therefore 
he wished that this case should be taken from 
the hands of Mr, Fitch. 

[Jlr. Fitch replied that he had no personal 
feeling against Mr. Lord, whom he lid not 
know at the time he came before him to be 
the son of Hon. Daniel Lord. But he did 
complain that Mr. Lord had attempted to 
get his own assignee appointed, and he would 
always fail to get him (Mr. Fitch) to swerve 
from the due and faithful discharge of his 
duties. He would always treat evei-y person 
and every creditor who came before him 
with courtesy. He did not reprimand Mr. 
Lord because he had applied to his honor co 
show cause, but because he (air. Lord) had 
applied to him to get his own assignee ap- 
pointed in the interest of his own clients. 

[Mr. Lord remarked that the statement of 
Mr. Fitch that he had applied for the ap- 
pointment of an assignee was entirely false. 
He (Mr. Lord) had never mentioned the sub- 
ject at all until it was brought to his notice 
by Mr. Fitch mentioning to him the name 
of Mr. Andruss. 

[Mr. Parsons said that, representing credit- 
ors as he did, he wished to state that they 
had no objection to leave the case in the 
hands of Mr. Fitch. They were sure they 
would get justice at his hands, and that 
was all they wanted. 

[Mr. Coui*son, representing creditors to the 
amount of ?4,000, said that in order to have 
the proper notice given to creditors, it would 
be necessary to have an early decision in 
the matter.] 2 

G. D. Lord, for creditoi-s. 
The Register, in pro. per. 

BLATCHFORD, District Judge. This is 
a ease of involuntary bankruptcy, in which 
an adjudication of bankruptcy was made 
by the court on the 17th of December, 1867. 
The order of adjudication referred the case 
to one of the registers in bankruptcy of the 
court, by name, to take such proceedings 
thereon as are required by the act. On the 
same day a warrant was issued, which ap- 
pointed the 15th day of January, 1868, at 
the office of such register, as the day for the 
meeting of the creditors of the bankrupt to 

2 [From 1 N. B. R. 243 (Quarto, 25).] 
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prove their debts and choose one or more 
iissignees of his estate. An application is 
now made to the court, on the part of Hal- 
lett & Robbins, creditors of the banlirupt. 
who have proved their debt against his es- 
tate, to vacate so much of the order of ad- 
judication as refers the case to the register 
<lesignated in the order, and to refer it to 
some other register, without prejudice to 
proceedings already had in the ease. The 
:ground on which this application is based is, 
that the register has improperly interfered 
in the matter of the choice of an assignee of 
the estate of tlie bankrupt. Uncontradicted 
testimony shows that, on several occasions, 
-on several different days, from two to five 
days prior to the day appointed for the 
first meeting of creditors and for the choice 
■of an assignee, when creditors attended in 
person at the ofiice of the register for the 
purpose of making oath before him to their 
proofs of debt, he presented, or caused to 
be presented, to them, a printed blank of 
form No. 15, with the name of a person in- 
serted in it as assignee of the bankrupt's 
estate, and requested them, either directly 
or through a clerk in his office, to sign such 
blank form, and vote for such person as as- 
signee. It does not appear that such person 
was known to or of by any of such creditors, 
und it does appear that several of them 
did not know him or know of him. The reg- 
ister's reply to these allegations consists in 
31 vindication of his motives in soliciting 
votes for the assignee, and in testimony as 
to the fitness of the person designated, and 
in attacks upon the character and motives 
of the attorney for Hallett & Robbins, who 
are also the petitioning creditors. 

Whatever were the motives of the register, 
and however well fitted for the position the 
assignee of his choice was, his interference 
in the matter, in the manner stated, was 
wholly unwarrantable and improper. The 
register is a part of the court, his duties 
are of a judicial character, and his action 
should, under all circumstances, be free 
from reproach and above all suspicion of in- 
terest or partisanship. The fourth section 
of the bankruptcy act provides, that "no 
register shall be of counsel or attorney, ei- 
ther in or out of court, in any suit or mat- 
ter pending in bankruptcy, in either the cir- 
cuit or district court of his district, nor in 
nn appeal therefrom, nor shall he be execu- 
tor, administrator, guardian, commissioner, 
appraiser, divider, or assignee of or upon 
any estate within the jurisdiction of either 
of said courts of bankruptcy, nor be inter- 
ested in the fees or emoluments arising from 
either of said trusts." This provision indi- 
cates the spirit of judicial impartiality which 
the law expects will be exhibited by every 
register In the discharge of his important 
duties. With the choice of an assignee by 
the creditors he has nothing to do, except to 
preside at the meeting at which the choice 
is made. It is not necessaiy he should ap- 



prove or confirm the choice; for, although 
such an approval by the register is append- 
ed to form No. 15, nothing of the kind is re- 
quired by the statute. The election is sub- 
ject to the approval of the judge; and, al- 
though it is the duty of the register, in trans- 
mitting the result of an election to the judge, 
for his action thereon, to make known any 
objection which exists to an approval of the 
choice, yet, beyond this, the register has 
nothing to do with either the election or ap- 
pointment of an assignee, unless there is a 
failure to choose, or a non-acceptance by the 
person chosen, and then, in certain eases, the 
register can appoint an assignee. In regard 
to the choice of an assignee, the policy of 
the bankruptcy act, as clearly shown in its 
provisions, is, to give to the creditors of a 
bankrupt the free, deliberate, unbiased 
choice, in the first instance, of the person 
who is to take the assets and manage them. 
This is a feature which did not exist in any 
former bankruptcy law of the United States, 
and was adopted from the English system. 
The importance of this policy has been uni- 
formly recognized by this court, and it has 
not failed to approve all elections of as- 
signees by creditors, unless something was 
placed before it to show that the choice w^as 
not a proper one. It is especially incum- 
bent upon registers in no manner to inter- 
fere with, or infiuence, either directly or in- 
directly, the choice of an assignee by credit- 
ors. The action of a register should, in all 
things, be that of strict impartiality, not 
only in fact but in appeai'ance, and he should 
not present the semblance of having any in- 
terest or bias in favor of or against any par- 
ticular person as assignee, any more than of 
being prejudiced for or against the bank- 
rupt, or for or against any creditor, in any 
proceeding. Any other course will lead, if 
not to abuses, to the suspicion of them, and 
will impair the usefulness of the registers 
and derange the harmonious working of the 
system. 

It might not be proper, in this ease, to 
apply the remedy asked for, of transferring 
the case to another register, were it not that 
it is manifest, from the affidavits in the 
matter, and from what transpired in open 
court, on the argument of the motion, that 
it will be a judicious exercise of discretion 
to send the case to another register. This 
I do without at all meaning to qupstion the 
motives of the register in soliciting votes for 
the assignee designated by him. I do it be- 
cause the creditors who have made affidavits 
in support of this motion, and the attorney 
for the petitioning creditors, ought not to be 
compelled by the court, after all that has 
transpired, to continue the proceedings in 
this case before the register to whom it 
was referred. 

Some animadversion was made by the 
register upon the fact that the attorney for 
the petitioning creditors served upon him. 
on the 10th of January, 1868, a notice stat- 
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ing that such creditors protested against 
the proof of any claims against the estate 
by four several creditors, naming them, and 
opposed their claims on the ground that they 
were not entitled either to prove their debts 
or to vote for or be eligible as assignees, and 
requesting that such attorney might be Im- 
mediately notified if any of such persons 
should tender their claims for proof. This 
notice was served in the exercise of an un- 
doubted right. Section 23 of the act pro- 
vides, that ''when a claim is presented for 
proof before the election of the assignee, and 
the judge enteitains doubts of its validity, 
or of the right of the creditor to prove it, 
and is of opinion that such validity or right 
ought to be investigated by the assignee, he 
may postpone the proof of the claim until 
the assignee is chosen." Rule G of this court 
gives to the register the same power of post- 
poning the proof of a claim. The last clause of 
section 22 of the act provides for the mode 
of investigating a claim, with a view to its 
rejection if it shall be shown to be founded 
in fraud, illegality, or mistake. The notice 
in question served on the register seems to 
have been a proper notice preliminary to 
the exhibition to the register of grounds for 
the exercise of his power of postponement 
in regard to the claims specified. 
[See Case Xo. 12,984.] 



Case No. 1S,97S. 

In re SMITH et al. 

[2 Ben. 122.] i 

District Court, S. D. New York. Jan.. 1SG8. 

Costs— Clekk's and Marshal's Fees. 

[In the matter of Jolm P. Smith and James 
Smith, bankrupts.] 

"Where, in a case of involuntary bankruptcy, 
the petitioner advanced the clerk's fees, includ- 
ing $oO for the register, and also ?-iO for the 
mai'shal, as messenger, before he executed the 
wan-ant, and, after an assignee was appointed, 
applied for an order that the assignee repay 
tliem those sums out of the estate; the court 
(BLATCHFf'iRD, District Judge,) held, that 
the motion could not be granted in that shape; 
but, that the court could, under section 47 of 
the act [of 1867 (14 Stat. 540)] and general 
order Xo. 29, direct the assignee to pay the 
register's and marshal's fees out of the estate, 
but it must be r(»gular bills of legal fees, prop- 
erly taxed, and not those gross sums. 

[See Case No. 12.973.] 



Case No. 12,973. 

In re SMITH. 

[2 Ben. 432; i 1 N. B. R. 599 fQuarto. 169); 1 
Am. Law T. Rep. Bankr. 112.] 

District Court, S. D. New York. May, 1868. 
Judgment — Liex — Executiox and Levy. 
1. Where, before a petition in involuntarj' 
bankruptcy was filed, two judgments had been 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



entered, in a state court, against the bankrupts, 
on each of which executions had been issued to 
a sheriff, and he had made an actual levy, under 
the fir.st one which came to his hands, on person- 
al property of the bankrupts, they also huvinf?- 
real estate on which the judgments were liens, 
the validity and bona fides of the judgments 
not being attacked: Held, that the receipt, by 
the sheriff, of the second execution, after the 
levy made under the first one, operated as 
a constructive levy imder the second one, and 
an actual levy iinder it was imuecessary. 
[Cited in The Haytian Republic, GO Fed. 293.] 

2. The judgments were liens on the real estate- 
of the bankrupts, as against the assignee in 
bankruptcy, and came witliin the saving clauses 
of sections 14 and 20 of the bankruptcy act [of 
1867 (14 Stat. 522, 52G)]. 

[Cited in Re Dey, Case No. 3.870.] 

3. The sheriff, therefore, should be allowed 
to sell the personal property, to satisfy the two 
executions, and, if there was not enough to 
satisfy them, the deficiency would continue a 
lien on the real estate, and tlie coxirt would then 
determine, on the application of the assignee^ 
how it shoiild be discharged. 

[In the matter of John P. Smith and James 
Smith, involuntary bankrupts. See Case Xo. 
12,972.] 

John Henry Hull, for J. W. & AA'. H. JIoi-- 
gan. 
W. S. Hascall, for Barkley & Turller. 
A. Fallon, for assignee. 

BLATCHFORD. District Judge. The facts 
in this case are as follows: On the 2.1th of 
October, 1867, John F. Barkley and Jacob C. 
Turfler recovered a judgment in the supreme 
court of New York, against John P. Smith 
and James Smith, the banknipts, for §334.10. 
A transcript of said. judgment was filed and 
docketed in the office of the clerk of the 
county of Rockland, where the debtoi-s re- 
sided, and where real estate owned by them 
Avas situated, on the 29th of October, 1867. 
By the filing and docketing of such transcript, 
the judgment, according to the law of New 
York, became a specific lien on such real es- 
tate. On the 30th of October, an execution, 
issued on the judgment to the sheriff of Rock- 
land county, was received by him. Under 
that execution, he, on the 1st of November, 
1SG7, made a levy on certain personal prop- 
erty of the bankrupts. 

On the 2d of November, 1SG7, Johu W. Mor- 
gan and William H. Morgan recovered a 
judgment in the supi-eme court of New York, 
against the bankrupts, for $213.91. A tran- 
script of said judgment was fil6d and docket- 
ed in the office of the clerk of the county of 
Rockland, on the 4th of November, 1807. On 
the 5th of November, at 10 o'clock a. m., an 
execution, issued on this judgment to the 
sheriff of Rockland coiinty, was received hy 
him. Nothmg was done by the sheriff under 
that execution, except to hold it. 

On the 5th of Novembei', 1867, at 3 o'clock 
p. m., the petition in this matter, it being a 
ease of involuntary bankruptcy, was filed. 

The assignee in banlu'uptcy does not con- 
test the validity of either of the judgments, 
or impeach the bona tides of the ex-acutions. 
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or of the liens, Tvliatever they were, acquk'ed 
by the i*ecoveiy of the judgments and the is- 
suing of the executions and the levy, nor does 
he object to the application to the executions, 
in then* order, of the proceeds of the per- 
sonal property actually levied on by the sher- 
iff under the first execution. The receipt of 
the second execution, after the levy under the 
first one, and while such levy remained in 
force, operated as a constructive levy under 
the second, and an actual levy under it was 
unnecessary. Gresson v. Stout, 17 Johns, 116; 
Van Winkle v. Udall. 1 Hill, 559. 

The judgments became, both of them, liens 
on the real estate of the bankrupts, as against 
the assignee in bankruptcy, such liens having 
been perfected before the commencement of 
tlie proceedings in bankruptcy. The liens on 
the real estate, by the docketing of the judg- 
ments in Rockland county, and the levy un- 
der the first execution, it operating also as a 
levy for the second execution, are such liens 
as are within the saving clauses of sections 
fourteen and twenty of the bankniptcy act. 

An order will, therefore, be made, that the 
sheriff be at liberty to sell the personal prop- 
erty on which he levied, or so much thereof 
as may be necessary to satisfy the two exe- 
cutions, and apply the proceeds thereto in 
the order of the receipt of the executions by 
him. If there shall be any deficiency to sat- 
isfy eitlier execution, it will continue to be a 
lien on the real estate, and it will then be for 
tlie court to determine, on the application of 
the assignee or the creditor, on notice, wheth- 
er thf lien shall be discharged by the assignee 
under general order No. 17, or whetlier some 
other of the courses provided for by sections 
fourteen and twenty shall be adopted. The 
assignee objects to pajing the deficiency out 
of the personal property of the bankrupt in 
his hands. No reason for this objeeUou is 
assigned. Under section fourteen, the as- 
signee is authorized, under the direction of 
the court (and general order No. 17 was made 
to carry out this pi'ovisionjf, to discharge a 
lien on real estate, or to sell the real estate, 
subject to the lien. 



Case Wo. 1S,974. 

In re SMITH. 

[4 Ben. 1; 1 3N. B. R. 377 (Quarto, 98); 3 Am. 

Law T. 7; 1 Am. Law T, Rep. Bankr. 147.] 
District Court, N. D. New York. Dec, 1869. 

Bankbuptcv — Gbnehal Assigkmext without 

PbEFERESCES— IXTEXTIOiT— PUESUMPTIOX. 

1. The eseeiition by an insolvent of a general 
assignment of all his property for the benefit 
of his creditors, without preferences, is an act 
of bankruptcy. 

rCited in Re Silverman, Case No. 12,855; 
Globe Ins. Go. v. Cleveland Ins. Co., Id. 
5,486; Eoese v. King, 108 U. S. 385, 2 Sup. 
Gt. 7(0.] 

[Disapproved in Haas v. O'Brien, G6 N. Y. 
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2. Where the execution of such an assign- 
ment is admitted, an adjudication of bankruptcy 
will be made, even though the respondent denies 
any intention to defeat or delay the operation of 
the bankruptcy act [14 Stat. 517], or to hinder 
his creditors, or to prevent his property from be- 
ing distributed according to the in-ovisions of 
the act, 

[Cited in Re Silverman, Case No, 12,855; 
Curran v, Munger, Id. 3,487; Re Marter. 
Id. 9,143.] 

3. Every person of a sound mind is presumed 
to intend the necessary, natural, or legal con- 
sequences of his deliberate act. This legal pre- 
sumption may be either conclusive or disputable, 
depending upon the nature of the act and the 
character of the intent; and when, by law, 
tlie consequences must necessarily follow, the 
presumption is ordinarily conclusive, and can- 
not be rebutted by any evidence of a want of 
such intention. 

[Cited in Re Silverman, Case No. 12,855; Re 
Bininger, Id. 1,420: Re Rainsford, Id. 11,- 
537; Re Jacobs, Id. 7,159.] 

[Cited in brief in Stearns v. Gosselin, 58 Vt. 
39, 3 Atl. 193.] 

In bankruptcy. 

HALL, District Judge. The first of the pe- 
titions filed in this ease alleges as acts of bank- 
ruptcy the making of two chattel mortgages, 
one to Hemy Tilton, and the other to the Gen- 
esee Valley National Bank, to secure the pay- 
ment of pre-existing debts, the debtor and 
mortgagor being at the time insolvent, and ex- 
ecuting the same with intent to give a prefer- 
ence to the said mortgagees over the other 
creditors of the debtor; and, also, the making 
of a voluntaiy general assignment of all the 
propei-ty of the debtor, for the benefit of his 
creditors, he at the time being insolvent, and 
making such assignment with intent to defeat 
the operation of the banki-upt act. 

[As the same acts of bankruptcy are alleged 
in the second petition, .and with a fuller state- 
ment of the several transactions, and as the 
two petitions have been consolidated, the fuller 
allegations of acts of bankruptcy contained in 
the second petition will be taken as those upon 
which the questions presented in this case 
must be htigated.] 2 

This petition alleges as acts of bankruptcy: 
First— That the said Seymour T. Smith, the 
debtor, on the 4th day of November, 1869, be- 
ing then insolvent, executed to Henry Tilton a 
chattel mortgage of all the merchandize, per- 
sonal property, goods, and chattel^ in the debt- 
or's store for the express purpose of securing 
to said Tilton the payment of ?1,399.6S, due 
and owing to said Tilton, with intent to give a 
preference to said Tilton over the other cred- 
itors of said Smith. Second— That the said 
Smith, on the 6th of November, 1869, being in- 
solvent, made to the Genesee Valley National 
Bank another chattel mortage, upon substan- 
tially the same property, to secure (as ex- 
pressed in said mortgage) the payment to the 
said bank of §600, which, as stated in said 
chattel mortgage, was loaned and advanced to 
said Smith upon his promissoiy note, which 
had become due on the 20th day of September, 
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1869; and that said mortgage Tvas so made 
with the intent to give a preference to said 
bank over the other creditors of said Smith. 
Third— That on or about the 20th day of Sep- 
tember, 1869, the said Smith, being a merchant 
or trader, fraudulently stopped payment of his 
commei-cial paper, and had not resumed within 
a period of fourteen days; and that among 
said paper was the note to the Genesee Valley 
National Bank, mentioned in said chattel mort- 
gage as aforesaid. Fourth— That the said 
Smith, on the 11th day of November, 1869, be- 
ing insolvent, and possessed of certain prop- 
erty, rights and credits, as described, made an 
assignment of all his property, of eveiy name 
and description, to Moses H. Jewell, with the 
intent to defeat or delay the operation of the 
bankruptcy act, and to hinder and delay the 
crcditoi-s of the said Smith, of their just suits, 
and to prevent his property from being dis- 
tributed according to the provisions of the said 
act. 

I Smith, the respondent, tiled his separate an- 
swer to these petitions, but as the answer to 
the petition secondly above referred to is in 
substance like the answer to the first petition, 
so far as it relates to the allegations of acts of 
baukiuplcy contained in the first, only the an- 
swer to the petition secondly referred to need 
be considered.] 2 

The respondent Smith, by his answer, de- 
nies that he committed an act of bankx-uptcy 
by the making of the chattel mortgage to Til- 
ton, or that to the Genesee Yalley National 
Bank, as alleged in the petition. He then af- 
firms, in respect to each of such mortgages, 
that it was executed in good faith to secure an 
honest indebtedness from the mortgagor to the 
mortgagee, to the amount secured by such 
mortgage; and expressly denies that he ex- 
tH'Uted the same with the intent to give a pref- 
erence to the mortgagee over other creditors. 
He atfirms that he then believed tliat he had 
property sufficient to pay all his debts, and in- 
tended to do so. He further alleges that both 
said mortgages were executed by him without 
any knowledge or belief that he was insolvent, 
and without intending to commit any fraud on 
tlie bankruptcy act. He also denies that he 
committed a further act of bankruptcy, as al- 
leged in the petition, in that on or about the 
20th day of "September last past, being a mer- 
chant or trader, he fraudulently stopped pay- 
ment of his commercial paper, but, on the 
contrary, by reason of being unable to collect 
his debts, he could not meet such paper, but 
intended to. and believed he could, meet it 
soon thereafter; but tiiat such intention was 
defeated "by circumstances entirely beyond his 
control;" and he adds an express denial that 
he had fraudulently stopped payment of his 
<-ommercial paper. He also denies that he 
committed an act of bankniptcy in executing 
the genei-al assignment set forth in the peti- 
tion, and also expressly denies that "he ex- 
ecuted the same with tlie intent to defeat or 

2 [From 3 N. B. R. 377 (Quarto, 98).] 
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delay the operation of the said act, and to hin- 
der or delay the creditors of him, the said 
Smith, of their just suits, and to prevent his 
property from being distributed according to 
the provisions of the said act" 

In the conclusion of his answer, the respond- 
ent "alleges and affinus that the said chattel 
moi'tgages were executed in good faith, as- 
above stated, and because the creditoi-s named 
therein requested security, and because he be- 
lieved that he could give them such security 
without injustice to his other creditors, as he 
then believed he had the means to pay all his 
indebtedness, and that said assignment was 
executed without preferences and for the sole- 
purpose of having his creditoi-s share equally 
in bis property in proportion to their indebted- 
ness." 

On these answers being filed, it was in- 
sisted by the petitioning creditors that they 
were entitled to an adjudication of bankruptcy 
against the respondent, upon such answers, 
notwithstanding the denials and defensive al- 
legations of the respondent: and in order to 
present the precise state of the case, a very 
full statement of the answers has been care- 
fully made. Whether an act of bankruptcy 
' was committed by the respondent, by the exe- 
cution of either of the chattel mortgages, is 
a question which will not be discussed. It 
will be assumed, for the puiT)oses of the pres- 
ent ease, and in order to rest the adjudica- 
tion of bankruptcy upon a different ground, 
that the existence of the intention necessary 
to constitute the fact of such execution an act 
of bankruptcy, is sufficiently denied. 

Nor will the case be disposed of upon tlie- 
ground that the commission of an act of baulc- 
i-uptcy by the debtor, in stopping payment of 
his commercial paper, and failing to resume 
payment thereof within fourteen days, is sub- 
stantially admitted by the answer, although 
the decision heretofore made in the Case of 
Wells [Case No. 17,387], is still recognized as 
the law of this court. 

The remaining question relates wholly to the- 
alleged act of bankruptcy by the execution of 
a voluntary general assignment of all the re- 
spondent's property for the benefit of all his 
creditors, without preference, with the al- 
leged intent to defeat or delay the operation 
of the bankruptcy act, and to prevent his 
property from being distributed according toi 
the provisions of that act. 

Id disposing of this question, it will be con- 
sidered as though the respondent's denial of 
an intention to defeat or delay the operation of 
the bankniptcy act, and to hinder or delay 
his creditors, and to prevent his property from 
being distributed according to the provisions 
of the act, had been made in the disjunctive, 
and in such form as to fully deny either of the 
intentions thus imputed to him. The impor- 
tant question will then be, whether, under 
the admissions of the respondent, the law does 
not conclusively presume the intention to de- 
feat or delay the operation of the bankruptcy 
act, and to prevent the property assigned 
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from Ijeing distributed according to the pro- 
visions of that act. 

The insolvency of the respondent at the time 
this assignment was executed is not denied, 
and cannot he controverted. His whole stock 
in trade, if not the whole of his property, had 
heen transferred or eneumhered by two chat- 
tel mortgages within the week next preceding 
the assignment; and the assignment itself 
necessarily broke up the j-espondent's busi- 
ness, if this had not already been done by 
the chattel mortgages; and no creditor, ex- 
cept those he had preferred by his previous 
action, can receive any of the proceeds of his 
propei-ty, if this assignment be sustained, ex- 
cept as it may be converted into money and 
distributed by this assignee of the respond- 
ent's selection. 

The execution of the assignment was the 
voluntary and deliberate act of the respond- 
ent, and there is no pretence that he did not 
understand its provisions, or that he did not 
know that the natural and necessary conse- 
quences of the execution of the trast thereby 
created would be to give to the assignee the 
entire control of the disposition of his prop- 
erty and the pro rata distribution of its pro- 
ceeds. 

If such an assignment be upheld in hostil- 
ity to the creditors of an insolvent and bank- 
rupt assignor, it necessarily and absolutely de- 
feats the operation of the bankruptcy act. It 
commits the disposition of the property of 
the bankrupt and the distribution of the pro- 
ceeds to an assignee selected by the debtor, 
and deprives his creditors of the right given 
them by the bankrupt act to choose an as- 
signee for that purpose; it takes from the 
courts of bankruptcy the legal supervision and 
control— the legal and equitable jurisdiction— 
which they, under that act, are to exercise in 
respect to such propertj', and the hostile 
claims and adverse interests of the bankrapt's 
creditors, and the marshalling of his assets, 
as well as in respect to his conduct, property 
and person; and it also defeats its operation 
in many other respects, by preventing the 
property assigned from being brought within 
the operation and protection of numerous mi- 
nor provisions of the act, and within the pro- 
tection of other provisions of great impor- 
tance, the infractions of which are punished as 
heinous crimes. 

There can be no possible doubt that the ex- 
ecution of the general assignment under the 
circumstances of tliis case was an act of 
bankniptey; and the only question upon 
which there can be the slightest doubt is, 
whether, in the absence of any rebutting 
proof— and even in the absence of a replica- 
tion to the respondent's answer— the denial 
of the intention imputed to him, and which is 
necessaiy to constitute the act of bankniptey, 
must not prevent an adjudication until the 
question of intention has been submitted to a 
juiy. 

Every person of sound mind is presumed to 
intend the necessary, natiu-al, or legal conse- 



quences of his deliberate act. This legal pre- 
sumption may be either conclusive or disput- 
able, depending upon the nature of the act 
and the character of the intention. And 
when, by law, the consequences must neces- 
sarily follow the act done, the presumption is 
ordinarily conclusive ai.d cannot be rebutted 
by any evidence of a want of such intention. 

In such eases the oath of the defendant to 
an answer to a bill in chancery, though ordi- 
narily sufficient to countervail the testimony 
of a single witness, without regard to the 
actual belief of the judge as to the truth of 
such testimony, is not sufficient to destroy 
such legal presumption, even in a case which 
is brought to a hearing upon bill and answer 
without the filing of any replication. Even 
fraud is thus conclusively presumed 'in cer- 
tain cases. Cunningham v. Freeborn, , 11 
Wend. 240; Waterbuiy v. Sturtevant, IS 
"VYend. 353; Fiedler v. Day, 2 Saudf. 594; 
Kobinson v. Stewart, 10 N. Y. 189. And see 
Barney v. Griffin, 2 Comst [2 N. Y.] 365; Col- 
lomb V. Caldwell, 16 N. Y. 486. The docti-ine 
of Cunningham v. Freeborn (which was heard 
on bill and answer alone), that the admission 
of facts which are per se fraudulent in law, is 
as much so and as conclusive upon the de- 
fendant as if he had in express terms ad- 
mitted a fraudulent intent in his answer, and 
that in such case any subsequent disclaimer 
of intent will not avail him, was expressly 
approved in Waterbury y. Stiu-tevant. 

In the former, llr. Chief Justice Nelson de- 
clared, in substance, that it could not be en- 
dured, in principle or practice, that the an- 
swer of a defendant disclaiming a fiuuduleut 
intent, though it admits facts from which 
such intent is a necessaiy or legal inferonce, 
shall still be conclusive upon this point. 

In Fiedler v. Day, the court declared that 
it was of no consequence that the defendants- 
denied all fraudulent intent, and that such a 
denial was of no avail when the answer ad- 
mitted facts conclusively showing the fraud; 
and in Kobinson v. Stewaii:, it was said to be 
a familiar rule that a positive denial of fraud 
in an answer will not prevail against admis- 
sions, in the same pleading, of facts which- 
show that the transaction was fraudulent. 

General denials of fraud, and of fraudulent 
intent, in an answer, even when it is plain 
that such denial should not be made,* seem 
not to be a hard thing for the conscience of 
the party; and if received as of the same- 
force as tiie denial of specific allegations of 
distinct facts, the powers of courts would be 
too much cramped in the exercise of a salu- 
tary jurisdiction. Waterbury v. Sturtevant, 
ubi supi-a. And to give to the denial of in- 
tent, in cases like the present, the effect 
insisted upon by the respondent's counsel, 
woiild be productive of useless and expensive- 
litigation, of frequent perjury, and gi-oss in- 
justice. 

In the present case the answer denies, upon 
the party's own personal knowledge, and 
equally in the most absolute terms, the con- 
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elusion of law that he had eommitted an act 
of hanUniptcy, the absence of the intent Im- 
puted to him, and other allegations of specific 
facts in respect to which a direct denial, of 
his own knowledge, may be proper. In like 
manner he denies "that he knew or believed 
himself to be insolvent when he gave the chat- 
tel mortgages before referred to, although the 
admissions in the answer show that he was 
legally insolvent, and that he knew the facts 
upon which the law judged him insolvent 
But it must in charity be presumed, and 
probably in accordance with the fact, that he 
was ignorant of the legal definition of the 
term insolvency, and that such ignorance led 
to such denial. 

It may, perhaps, be proper to consider the 
argument that the provisions of the bankrupt- 
cy act should not be so construed as to impute 
to congress an intention to invalidate a volun- 
taiy assignment without preferences, under 
which the property of an insolvent will be dis- 
tributed pro rata among his creditors, and, 
perhaps, more expeditiously and with less ex- 
pense than it can be done under proceedings 
in bankiiiptey. 

That the provisions of the banki-uptey act 
fully authorize, if they do not absolutely re- 
quire, such construction, is very clear; and 
this case furnishes a sufficient reason for the 
adoption of such provisions. Unless tlie cred- 
itors can proceed in bankruptcy, the chattel 
mortgages, by which preference has been 
given to certain creditors of the bankrupt, 
cannot be set aside on the ground of such un- 
lawful preference, and an insolvent, by giving 
preference in that mode, and then_ making a 
genei-al assignment without preferences, could 
defeat some of the most salutary provisions of 
the bankraptcy act. 

An adjudication of bankmptcy will therefore 
be ordered. [And the case ref eired to Register 
Husbands for further proceedings.] ^ 



Case No. 1S,975. 

In re SMITH. 

[6 Ben. 187.] i 
District Court, S. D. New York. Oct., 1872. 
Bankrdptoy — Stbikisg OCT Proof of Claim — 

USUQUIDATED DAMAGES. 

A claim by a broker, who had made con- 
tracts as the agent of tlio bankrupt, but in his 
own name, for tlie purchase of goods, which 
contracts the bankrupt refused to carry out, 
whereupon tlie broker settled them at a loss, to 
recover against the bankrupt the amount of 
such losses and of his brokerage, is a claim for 
unliquidated damages, and the proof of it, as a 
claim against the bankrupt's estate, is to be dis- 
allowed. 

[See in Re Bailey, Case No. 729.] 

[In the matter of W. Fleming Smith, a 
bankrupt.] 
The register, in this matter, certified to 

3 [From 3 Am. Law T. 7.] 
1 [Repotted by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



the court that the assignee had requested 
him to re-examine and to disallow a claim 
of one 3"ones, the proof of which had been 
filed with the register, on the ground that 
it was a claim for imliquidated damages, 
and that, in obedience to his order, the par- 
ties had appeared before him in the matter, 
and that the proof of claim stated a claim 
of ?o,246 28, for and on account of moneys 
paid by Jones to various persons, and for 
interest and services, as set out in an ac- 
count attached; that Jones, as broker, pur- 
chased the goods mentioned in the account, 
at Cincinnati, by the direction and for the 
account of the bankrupt, to be delivered to 
him, at Cincinnati, at the times therein men- 
tioned; that the bankrupt failed to accept 
or receive the goods pursuant to the con- 
tracts of purchase made by Jones for him, 
by reason whereof the losses mentioned in 
the account occurred; that Jones thereupon 
settled and closed said several contracts of 
purchase, and disposed of the subject-mat- 
ter thereof, and paid and suffered said sev- 
eral items of loss mentioned in the account, 
for and on account of the bankrupt, amount- 
ing to said sum of $3,246 28. The register 
certified that the only question was whether 
this was a claim for unliquidated damages, 
and that, if it was, it should be expunged. 

BLATCHFORD, District Judge. The 
daim, as proved, must be disallowed and 
expunged. 



Case ls[o. 12,976. 

In re SJIITH et al. 

[9 Ben. 494; i 18 N. B. R. 24.] 

District Court, S. D. New York. May 29, 1878. 

Baskrcptot — AnREST — Factor's Liability — 
Discharge. 

1. S. &, Co. were adjudicated bankrupts in 
June, 1877. On February 5, 1878, an order 
was granted for the arrest of the bankrupts 
in an action in the supreme court of the state of 
New York. S. having been arrested under that 
order, petitioned this court for a discharge from 
the arrest. The debt, to recover which the ac- 
tion in the supreme court was brought, accrued 
prior to the commencement of the bankruptcy 
proceedings and was for the proceeds of goods 
consigned to them for sale as factors: Held, 
that the cases which held that a factor's lia- 
bility is not discharged by a discharge in bank- 
ruptcy (In re Seymour [Case No. 12,684]; In 
re Kimball [Cases Nos. 7,768, 7,769]) have been 
over ruled by the case of Neal v. Clark, 95 
U. S. 704, which ease, though not directly in- 
volving the question, adopted a principle of 
construction as to the 33d section of the bank- 
ruptcy act of 1867 [14 Stat. 533] which is clear- 
ly applicable to the case of a factor. 

2. Under the principle laid down in that case, 
it must be held that the debt, to recover which 
the action in the supreme court was brought, 
would be discharged by the discharge in bank- 
ruptcy, and tliat the petitioner was therefore en- 
titled to be discharged from arrest. 

[Cited in Gibson v, Gorman, 44 N. J. Law, 
328; Hennequin v. Clews, 77 N. Y. 431; 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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Herriich v. McDonald, SO Gal. 479, 22 Pac. 
299; Woodward v. Towne, 127 Mass. 42.] 

Pji tlie matter of Abner B, Smith and 
others, baulcnipts.] 

Ward, Clark & Angell, for bankrupt. 

CHOATE, District Judge. This is an ap- 
plication on behalf of Smith, one of the bank- 
rupts, to be discharged from arrest under 
an order of arrest gi-anted in an action in 
the supreme court of the state of New York, 
June 30, 1S77. The petitioner and his co- 
partnei*s were adjudicated bankrupts on peti- 
tion of creditors. The arrest was made under 
an order dated Febniaiy 5, 1S78, pending the 
proceedings in bankruptej'", and the petitioner 
is now held to bail. 

The petitioner is entitled to be discharged 
provided tlie cause of action on which he has 
been arrested is a debt from which Ms dis- 
charge in bankniptcy, if granted, will release 
him. In re G laser [Case No. 5,474]. The 
debt, for the recovery of which the action 
was brought, as set forth in the affidavit on 
which the order of arrest was gi'anted, ac- 
crued prigr to the filing of the creditor's peti- 
tion against the bankrupts, and is a claim 
against them for the proceeds of goods con- 
signed to them for sale as factors. 

The banki-upt law of 1867 (section 33) pro- 
vided that *'no debt created by the fraud 
or embezzlement of the bankrupt or by his 
defalcation as a public officer, or while acting 
in a fiduciary character shall be discharged 
under this act." There has been consideiu- 
ble conflict of authority as to whether a 
claim against a factor for the proceeds of 
goods consigned to him for sale was protect- 
ed under this section from the efCeets of a 
discharge. It was early held in this dis- 
trict by Judge Blatehford and Mr. Justice 
Nelson, after a vevy careful examination of 
the question, that such a debt was not dis- 
charged. In re Seymour [Case No. 12,684]; 
In re -Kimball [Cases Nos. 7,768, 7,769]. The 
same construction of the act has been declar- 
ed in other districts and in some of the state 
courts. Other cases, however, of great au- 
thority, have held the contraiy. Grover & 
Baker Sewing-:Mach. Co. v, Clinton [Case No, 
5,845] (U. S. Cir. Ct. Wis., Davis, and Hop- 
kins, JJ.); Owsley V. Cobin [Case No. 10,636] 
(Cir. Ct. S. C, by Waite, C. J.). And in Neal 
V. Clark, 95 U. S. 70S, the supreme court of 
the United States appear to approve the con- 
struction given by that court to the corre- 
sponding section of the bankrupt act of 1841 
[5 Stat. 440], in the case of Chapman v. For- 
syth, 2 How. [43 U. S.] 202, as appUcable to 
the 33d section of the act of 1867. The act 
of 1S41, excluded from its benefits "all per- 
sons owing debts created in consequence of a 
defalcation as a public officer, or as executor, 
administrator, guardian, or trustee, or while 
acting in any other fiduciary capacity." - In 
Chapman v. Forsyth, it was held that the 



debt due from a factor for the balance of his 
account was not a fiduciary debt within the 
meaning of the act, that the words "other 
fiduciarj'- capacity," must be construed to 
refer to trusts or fiduciary relations of the 
same kind as those enumerated, that is, pub- 
lie officers, executors, administrators, guard- 
ians, and trustees. The decision of the case 
In re Kimball [supra] proceeded upon the 
theory that the 33d section of the act of 1867 
w.as much broader in its terms and meaning 
than the corresponding section of the act of 
1841. The language of the act of 1867, was, 
"No debt created by the fraud or embez- 
zlement of the bankrupt, or by his defalcation 
as a public officer, or while acting in any 
fiduciary character, shall be discharged un- 
der this act." In Neal v. Clark, 95 U. S. 704, 
the coui-t of appeals of Virginia had held 
that the liability of one who purchased with 
notice from an executor at a discount a part 
of the assets under circumstances which 
made it a devastavit on the part of the execu- 
tor, so to dispose of them, but without actual 
fraud on the part of the purchaser was not 
discharged from his liability by a subsequent 
discharge in bankruptcy. The supreme 
court of the United States reversed the judg- 
ment on the ground that the "fraud" intend- 
ed by the statute is actual and not construct- 
ive fraud, and they make the following ob- 
seiTations on the construction of the act of 
1867: "The banknipt act of 1841, exempted 
from discharge debts 'created in conseqxience 
of a defalcation as a public officer, or as 
executor, administi-ator, guardian, or trus- 
tee, or whUe acting in any other fiduciarj'^ 
capacity.' The question arose under that act 
whether a factor who had sold the property 
of his principal, and had failed to pay over 
the proceeds, was a fiduciary debtor within 
the meaning of that clause. This eouii:, in 
Chapman v. Forsyth [supra], said, 'If the act 
embrace such a debt, it will be difficult to 
limit its application. It must include all 
debts arising from agencies, and indeed all 
cases where the law implies an obligation 
from the trust reposed in the debtor. Such a 
construction would have left but few debts 
on which the law could operate. In almost 
all the commercial transactions of the coun- 
try, confidence is reposed in the punctuality 
and integrity of the debtor; and a violation 
of these is, in a commercial sense, a disre- 
gax-d of a trust. But this is not the relation 
spoken of in the first section of the act. The 
eases enumerated "the defalcation of a pub- 
lic officer," "executor," "administrator," 
"guardian,"- or "trustee," are not cases of 
implied but special trusts; and "the other 
fiduciary capacity" mentioned, must mean the 
same classes of trusts. The act speaks of 
technical tnists, and not those which the law 
implies from the contract, A factor is not 
therefore within the act.' A like process of 
reasoning may be properly employed in con- 
struing the corresponding section of the act 
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of 18G7. It is a familiar rule in tlie inter- 
pretation of written instruments and stat- 
utes, tliat ' a passage will be best intei-pret- 
^d bj' reference to tliat which precedes and 
follows it' So also 'the meaning of a word 
may be ascertained by reference to the mean- 
ing of words associated with if . . . 
Applying these rules to this case we remark 
that in the section of the law of 186T, which 
sets forth the classes of debts which are ex- 
empted from the operation of a discharge in 
bankruptcy, debts created by 'fraud' are as- 
sociated directly with debts created by 'em- 
bezzlement.' Such association justifies, if it 
does not imperatively require, the conclusion 
that the fraud referred to in that section 
means positive fraud, or fraud in fact, in- 
volving moral turpitude or intentional wrong, 
as does embezzlement, and not implied fraud, 
or fi-aud in law which may exist without the 
imputation of bad faith or immoi-ality. Such 
a construction of the statute is consonant 
with equity, and consistent with the object 
and intention of congress in enacting a gen- 
eral law by which the honest citizen may be 
relieved from the burden of hopeless insolven- 
■cy. A different construction would be incon- 
sistent with the liberal spirit which pervades 
the entire bankrupt system." Although the 
precise question of a factor's liability was 
not before the court, I think the principle of 
construction which was made the ground of 
the decision, thus clearly expressed is appli- 
ble to the case of a factor, and that this de- 
cision must be held to have overruled the 
cases in which a factor's liability was held 
not to be discharged in bankruptcy, under 
the act of 1867. No change was made in this 
respect in the re-enactment of the banknipt 
law in the Revised Statutes (section 5117). 

The petitioner is entitled to be discharged 
from arrest. 



Case No. 12,977. 

In re SMITH et al. 

[8 Blatchf. 461.] i 

Circuit Court, N. D. New York. May 19, 
1871. 

B.4XKRUPTCY —Discharge — Wno may Oppose — 
PitooF OF Debt xot Filed. 

If a person appearing to oppose the discharge 
^f a bankrupt he, in fact, a creditor, and that 
appears by the bankrupt's oath to his petition 
and schedules, in his voluntary petition to be 
-adjudged a bankrupt, that is sufficient to ad- 
mit him to so appear, and afterwards to file 
specifications of objections to the discharge, un- 
•der general order No. 24, although he has not, 
at the time of the return of the order to show 
cause against the discharge, filed any formal 
proof of debt. 

tin review of the action of the disti-ict court 
of the United States for the Northern dis- 
trict of New York. 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



[In the matter of Ananias F. Smith and 
Sidney Bickford, banknipts.] 
Francis Kernan, for bankrupts. 
John Ganson, for opposing creditors. 

WOODRUFF, Circuit Judge. In this pro- 
ceeding, the bankrupts, who were so declared 
upon their voluntary petition, had, as they 
allege, complied \\ith all the provisions of the 
banki'upt act [of 18G7 (14 Stat. 517)], and, up- 
on that allegation, they applied for their dis- 
charge. On that application, an order was made 
requii'ing their creditors to show cause on the 
22d of November, 1870, why a discharfie 
should not be gninted. On that day, William T. 
McLaren and another, composing the firm of 
William P. iicl^ren & Co. appeared to oppose 
the granting of such discharge. They had not. 
at that thne, filed any proof of their debt, but 
such proof had, on the previous day, been 
made in Wisconsin, where they resided, and 
proof was thereafter, on the 2(}th of No- 
vember, duly made, in this district; and, on 
the 30th of November, they filed tlieir speci- 
fication of objections to the granting of such 
discharge, as required by the 24th of the gen- 
eral orders in bankraptcy. On behalf of the 
bankrupts, a motion was made in the dis- 
trict, that the specification of the gi-ounds of 
opposition to the discharge be struck out, and 
a discharge be granted, on the ground that 
the said IMcLaren & Co. had not proved their 
debt at the time when they appeared, pm-- 
suant to the order to show cause, on the 22d 
of November, and that, on that day, an order 
of reference was made to a register, to report 
whether the bankrupts were entitled to their 
discharge, and, on the 28th of the said montli, 
the said register had reported that the bank- 
rupts were entitled to their discharge which re- 
port was filed on the 30th, the same day on 
which the aforesaid specification was filed. It, 
however, appeai-s, (according to the answer of 
the siiid McLai-en & Co. to the petition of re- 
view,) that, by the petition of the bankrupts 
praying that they be adjudged bankrupts, 
and in the schedules thereto annexed, the said 
McLaren & Co. are sworn to be creditors, 
to the amount of ?S82.S5. The district court 
denied the motion to strike out the specifica- 
tion of their grounds of objection to the grant- 
ing of a discharge, and, by petition of the 
bankrupts, this court is asked to review and 
reverse the decision of that court. 

For purposes affecting the rights of the 
creditors of a bankrupt as among themselves, 
and, especially, such as relate to the distribu- 
tion of the assets, no one is regarded as a 
creditor, who has not filed proof of his debt, 
in the manner prescribed by the law. This 
is important, in order to prevent fraudulent 
claimants from injuriously affecting the rights 
of bona fide creditors, and to prevent collu- 
sion between the bankrupt and pretended 
creditors, to whom, in fact, nothing is due. 
But, as beti;\'een the banki'upt himself and an 
alleged weditor, no such i-ule is essential for 
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any purpose, except that the orderly conduct 
of the proceeding makes it proper that the 
hanknipt should not he put to litigation and 
expense with third parties who have no in- 
terest in the subject. If the person appearing 
to oppose the discharge of the hankrupt he, 
in fact, a creditor, and that appears by the 
bankrupt's oath to his own petition and 
•schedules, that is enough, as against the bank- 
rupt, to wan-ant the creditor in so appearing. 
In proceedings in voluntary bankruptcy, the 
very first step taken by the bankrupt is to 
state, under oath, all his debts, and to whom 
due, &c., (section 11). Notices are to be 
•served on all who are so declared by him to 
be creditors. True, no such creditor can take 
part in -the choice of an assignee, or interfere 
with the administi-ation of the assets, or re- 
ceive a dividend therefrom, until he has 
proved his debt. This, as already suggested, 
IS for the protection of bona fide creditors. 
But such creditor is not barred of his right to 
prove his debt, nor is his debt deemed extin- 
guished by neglect to prove it at any stage of 
the proceedings. When the thirtj'-first section 
declares, that any creditor opposing the dis- 
C'liarge of any bankrupt may file a specification 
in writing of the grounds of his olpposition, it 
does not, in terms, nor by any necessaiy 
implication, confine the privilege to such as 
have already made foi'mal proof, entitling 
them to dividends. The twenty-ninth section 
directs, not only that notice of the bankrupt's 
application for a discharge shall be given, by- 
mail, to all creditors who have proved their 
debts, but that it shall also be published in 
such newspapersas theeourt shall designate, 
&e. The application for the discharge, and the 
proceedings thereupon,, provided for in the 
twenty-ninth and thirty-first sections, are 
matters strictly between the bankrupt and his 
creditors, or any one of them, seeking to op- 
pose. There is, therefore, no reason why the 
bankrupt's sworn admission that the party ap- 
pearing to oppose is his creditor, should not, 
in that controversy, be taken to be true, and 
to give such party a standing in court, for 
the pui-poses of such opposition. If the bank- 
rupt has thus admitted the debt, he may prop- 
erly be affected by such admission, and no 
other creditor is prejudiced by allowing such 
admitted creditor to oppose the discharge. 
Nothing in rule 24, of tlie general orders in 
bankruptcy, confiicts with this view. 

I can see that eases may often arise, in 
which persons who are confessedly creditors 
of the bankrupt may properly choose not to 
prove their debts, so as to share in the assets, 
or comniit themselves to any acquiescence in 
the bankrupt's proceedings, and yet may and 
ought to be permitted to resist his endeavor 
to obtain a discharge from the debts he owes 
to them. True, the court will not permit a 
stranger to intervene, but the proof which 
should satisfy the court of the right of a 
party to oppose a discharge need not involve 
the formal proof which brings the creditor to 
a participation in the bankrupt's estate. 



By section 34 of the act, any creditor whose 
debt was either proved or provable, may ap- 
ply to set aside and annul a discharge al- 
ready granted, and he may set up and prove, 
as grounds of avoidance, the acts of the bank- 
rupt which, in section 29, are declared grounds 
for refusing the discharge in the first in- 
stance. There is equal reason for permit- 
ting all creditors whose debts are either 
proved or provable to appear ^nd oppose the 
granting of the discharge when applied for. 
Section 34, -therefore, tends to show, that the 
creditor mentioned in sections 29 and 31, is 
not merely a creditor who has proved his 
debt, but any creditor whose debt is either 
proved or provable against the estate. 

The circumstance that the register reported 
that the bankrupts had complied with the pro- 
visions of the act, is of no importance. The 
objections to the discharge are addressed to 
the court, and, on specifications being filed, 
they are to be tried as the court may direct. 

The order sought to be reviewed was, I 
think, correct, and it must be affirmed, with 
costs. 



Case 3Sro. 1S,978. 

In re SMITH. 

[2 Hughes, 284.] i 

District Court, E. D. Virginia. May, 1874. 

Baskuoptct— Assignees— Contempt. 

Assignees in bankruptcy will be treated as 
in contempt when they take any steps in a state 
court without authority from the court of bank- 
ruptcy; more especially when they act in vir- 
tual contravention of the rulings and orders of 
the bankruptcy court. 

The bankrupt [G. W. P. Smith], many 
years before the wai-, had purchased the 
"Meadowville" farm, in Fauquier, in part 
with some $10,000 borrowed for the purpose, 
of Anderson, giving a deed of trust on the 
property. Other unquestionable liens had 
accrued upon the same property, all to an 
amount in excess of its value. The widow 
of Anderson, to whom the original purchase- 
money is now due to the amount of ?15,000, 
is in need of it for her support. The same 
was the case with another tract of land 
called the "Walter Smith Tract," in. Fau- 
quier county, bought by the bankrupt, ex- 
cept that the purchase-money due upon it 
as a lien is itself in excess of its present 
value. The bankrupt had also purchased at 
difEerent times other real estate, some half 
a dozen tracts, all now charged with liens; 
but the liens on all but the two first-named 
tracts are claimed to be subject to credits 
which are claimed not to have been allowed 
in reports of commissioners of courts made 
of liens and their priorities. The circuit 
court of Spottsylvania county made an or- 
der for the sale of the Meadowville and 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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Walter Smitli tracts, and the other real es- 
tate of the bankrupt a year or more ago. 
Whereupon Smith went into banki-uptey, 
filed his petition for exemptions, including 
the homestead exemption, and procured a 
restraining order from the then judge of the 
United States district court, putting a stop 
to the sales ordered by the state court Thus 
the case stood in Februaiy last, when a mo- 
tion was made.at Alexandria by the counsel 
of Mrs. Anderson and other creditors for a 
dissolution of the restraining order of the 
bankrupt court. This motion, after extend- 
ed argument, was granted by HUGHES, 
District Judge, as to the sales of the Mead- 
owville and the Walter Smith land, on the 
ground that it was not shown that any 
credits claimed to be not allowed, even if 
allowable, could affect the amounts due up- 
on these two estates, both incumbered be- 
yond their value by undisputed liens. But 
the restraining order was continued upon 
the other tracts of land belonging to the 
bankrupt. The commissionei's of the state 
court thereupon readvertised the two named 
estates for sale. Against this order of the 
district court an appeal was taken to the 
supervisoiy power of the circuit court, and 
after elaborate argument again of the case 
before the circuit court, that court affirmed 
the decree of the district court. To this de- 
cree of affirmation by the circuit court no 
appeal has been or can be taken to the su- 
preme court of the United States. But the 
assignees of the bankrupt went before the 
judge of the circuit court of Oulpeper coun- 
ty with a bill of injunction setting out an ex 
parte statement of facts, and suppressing 
the fact that the cause had been twice heard 
and decided in the district and circuit courts 
of the United States, and asking of this state 
court an injunction against the sale about 
to be made by the commissioners of the cir- 
cuit court of Spottsylvania. Injunctions un- 
der the practice in the state courts are al- 
lowed on ex parte motion without notice to 
the adverse party; and so, on this prayer 
for an injunction, the Culpeper circuit judge 
awarded an injunction against the order of 
the Spottsylvania circuit judge. This order 
having been obtained by assignees in bank- 
ruptcy, who are officers of the United States 
court and under its control, upon a sworn 
statement, suppressing the fact that the 
cause had been twice heard and decided 
against the prayer of their petition, the 
bankrupt court made an order on April 10th, 
1S74, requiring these assignees at once to 
dismiss their bill of injunction in the state 
court, and to appear in Richmond on the 
oth of Maj', 1874, to show cause why they 
should not be removed as assignees and why 
they should not be attached for contempt. 
On the return day of the order to show 
cause, the assignees purged themselves of 
contempt; but THE COURT nevertheless 
removed them from office, and appointed an- 
other assignee of this bankrupt's estate. 



Case No. 12,979. 

In re SMITH et al. 

Es parte AUGUST. 

[2 Hughes, 307.] i 

Circuit and District Courts, E. D. Virginia. 
Feb., 1874. 

Homestead Exemption — Partneiisoip Assets — 

AlIENATIOX — PniiCHASER. 

1. The homestead exemption allowed by the 
laws of Virginia to housekeepers and heads 
of families cannot be set apart out of the as- 
sets of a partnership of which the housekeeper 
or head of family is a member. 

2. Property set apart as a homestead under 
the laws of Virginia cannot be alienated bv a 
husband without the joint act of his wife. 
Code 1873, §§ 9, 11, 12, pp. 1171-1173. 

3. A purchaser of property improperly exempt- 
ed to the vendor of it, and sold by him without 
the joint action of his wife, takes no title, and 
will be required on proper application to relin- 
quish the property. 

[4. Cited in Re McKenna, 9 Fed. 29, to the 
point that a summary petition to recover posses- 
sion of property withheld by the bankrupt is 
the proper remedy for the assignee, and not a 
plenary suit by bill, or an action at law .J 

The assignee in bankruptcy [B. T. August] 
petitioned for a restitution of property im- 
properly taken by the bankrupts [Smith & 
McCurdy] in lieu of homestead exemptions, 
and sold by them to a purchaser who was 
cognizant of the facts affecting the title to 
the property at the time of his purchase. 
• The bankrupts were partners, and dealers 
in house-furnishing articles, chinaware, and 
the like goods, on Broad street, Richmond, 
Virginia. They filed their petition in volun- 
tary banki-uptey on the 14th of July, 1873, 
and on that day were adjudicated bankrupts. 
They surrendered no individual property, and 
no other property, except their stock ot 
goods, the cost price of which was about 
$5,000. They reported debts in their sched- 
ules to the amount of about $5,700. The 
stock of goods would seem to have been un- 
paid for. Nevertheless, they filed a petition 
on the 18th of July setting forth that they 
were househoidei-s and heads of families, and 
claiming, besides other exemptions, that giv- 
en to heads of families to the amount for 
each of $2,000. On the same paper containing 
their petition for the homestead, and on the 
same day, the district court (Judge Under- 
wood) made an order appointing two ap- 
pi-aisers "to value and set apart to the bank- 
inipts the amount of property allowed them 
by the constitution of Virginia, to wit, $2,000 
each, or such part thereof as they may have;" 
and the order further directed "that, until 
said appi-aisement, the said Smith & McCur- 
dy shall remain custodians of their proper- 
ty." This was all that was contained in the 
order of the district court of the 18th ot 
July, 1873. But the order was illegal in the 
implication it carried, that a homestead ex- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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emption could be allowed out of social assets 
at all, and out of property the purchase-mon- 
ey for -o-Lich had not been paid. 

The appraisement was made, and was re- 
ported on the 19th of July. No proceedings 
were afterward had iu court to ascei-tain 
whether the goods so appraised and set apart 
had been paid for, which was a constitution- 
al prerequisite to their being available as an 
exemption to the head of a family. The 
appraisers reiwrted that the value of the 
whole propeity was ?S,000, and that they 
had set aside to each of the banknipts goods 
to the value of §1,300; but no separate in- 
ventory of the articles set apart to each was 
then or at any time afterwards made, ac- 
cording to the requirements of the Virginia 
act of assembly relating to such exemptions. 
In fact, the report of the appraisers was not 
true in asserting tliat they "had set aside goods 
to the value of $1,500 to each;" for there was 
no such division or separation of the stock 
of goods at all. Being then mere custodians 
of the goods under the order of the court, 
before any of the steps had been taken which 
were necessaiy under the Virginia act of 
assembly to give power to either of these 
heads of families to alienate the goods thus 
designated as an exemption in lieu of a home- 
stead, their wives, if they had any, not join- 
ing in the disposal of them as that act re- 
quires of property exempted in lieu of the 
homestead, these bankrupts went on to sell 
the stock of goods, as if the order of the 
court and the action of the appraisers which 
had been described had vested the property 
in them with unrestricted power to sell. 
They sold for awhile at private sale from the 
storehouse, on Broad street, which they had 
occupied; and on the 7th and 8tb August 
they closed out the stock at auction. On the 
9th the assignee in banki-uptcy was appoint- 
ed. The principal purchaser of this stock of 
goods was 0. L. Foster, who had been ac- 
quainted for a few months with Mc Curdy, 
and was brother-in-law of Smith, the two 
having married sisters. Foster bought at 
private sale to the extent of ?1,212, and then 
at auction to the amount of $336, his whole 
purchase amounting to $1,548, or more than 
half the gross proceeds of the stock of goods. 
He sent these goods to the auction house of 
Redwood &" Crenshaw, Main street, Rich- 
mond, and Smith went down there to act 
as auetioneei: or crier for that firm, the goods 
of Foster being placed in his custody, and 
Foster giving him a power of attorney to 
sell them. Foster was not a merchant and 
not a dealer in such goods. He describes 
himself as a builder of railroads and as a 
collector of taxes in the township of Buck- 
ingham county, Virginia, in which he lives; 
and says that in August, when this purchase 
was made, he was writing in the county 
treasurer's office in Buckingham and in the 
bank at Buckingham coui*thouse. 

On October 30th, 1873, the circuit court ot 
the United States, sitting here, made an or- 



der denying the exemption to the said bank- 
rupts, reversing and setting aside the order 
of the district court of July 18th, and direct- 
ing the district court to proceed to collect the 
assets which had been set aside as described. 
On the 2d of Februai*y, 1874, the assignee in 
this case, B. T. August, filed his petition in 
this court, praying that Smith and Foster 
might be made parties thereto, and required 
to show cause why the goods in the possession 
of Smith, at Redwood iS: Crenshaw's, claimed 
by Foster as his property, should not be de- 
livered to the assignee. Previously, on the 
20th of Januaiy, this court, on affidavit by 
the assignee that these goods had been se- 
creted and were in the possession of Red- 
wood & Crenshaw, had ordjered the marshal 
to take possession of them, and they are 
now in the custody of that officer, subject to 
the order of this court. On February 20th 
Foster filed his answer to the assignee's pe- 
tition, in which he claims that he purchased 
these goods, for full consideration, of Smith 
& McCurdy, and paid for them. In this an- 
swer Foster alleges that after this property 
had Jieen set apart to Smith & McCurdy, as 
has been described, "and had been delivered 
to them as their exemption or household, in 
pursuance of th^ order of said United States 
district court, or the judge thereof, the said 
Smith & McCurdy had and held possession 
thereof as they rightfully and lawfully might 
do; and that afterwards said Smith & Mc- 
Curdy, as owners thereof, made sale thereof 
for their own benefit, etc., etc., etc.; and that 
this respondent having knowledge of the or- 
der and decision of said court or judge, and in 
full reliance, etc., purchased," etc., etc. In 
his deposition taken before the commissioner, 
Foster says that when he made the purchase 
he was advised of the exemption of home- 
stead allowed to the bankr'upts out of this 
stock of goods, by order, etc.; adding dis- 
tinctly, "I saw the order itself." He claims 
that the sale to him was a valid sale; that 
it was bona fide on his part; that the goods 
are lawfully his own, and that they cannot 
now be made assets in the hands of the as- 
signee. There is no denial of the identity of 
the goods at Redwood & Crenshaw's with 
those bought by Foster of Smith & McCurdy. 
A portion of the original purchase has indeed 
been sold; but there are left of them goods 
to the value of about $1,000, according to 
Smith, and of $1,206 or $1,400 according to 
Foster. 

John B. Young, for assignee. 

James Neeson, for purchaser, C. L. Foster. 

HUGHES, District Judge. It is unneces- 
sary to inquire whether the purchase of Fos- 
ter was in good faith. Were the bona fides 
perfect on his part, it could not be sustained. 
Smith & McCurdy had no power, either un- 
der the order of the district court, given on 
the 18th July, or under the law of Virginia 
relating to the homestead, to sell the goods. 
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Foster confesseaiy had knowledge that these 
^oods were set apart and exempted in lieu of 
the homstead. He claims to have seen the 
order. He knew that the order treated the 
goods as property thus exempted. He knew 
that it did not, in its terms or purport, give 
power to Smith & MeOurdy to alienate them. 
He was hound to have knowledge that the 
laws of Virginia expressly forbade the alien- 
ation of personal property exempted in lieu 
of the homestead except by the joint act of 
the husband and wife. Smith & ilcCurdy, 
not being the owners of the property, and 
Foster having notice of the fact, it cannot 
be claimed that their sale to him was valid 
to pass a title in tho goods. That the order 
•of the district court gave power to Smith & 
ilcCurdy to sell the goods cannot be pretend- 
■ed. The only effect of that order, as far as 
its terms go, was to fix the character of the 
-exempted property upon the goods. It was 
^ifterwaids, at some future time, for the 
•court to ascertain whether the purchase- 
money for the property had been paid, and 
whether it was in other respects property 
which could be held as an exemption; and 
if so, tlien to prescribe the maimer in which 
the property should be held and managed 
' for the benefit of the family. Yet before 
any other action of the court in these re- 
spects could be had, these bankrupts, in a 
few days, sold the whole stock of goods as 
their own absolute property, and Foster 
■bought part of them, having before his eyes 
the order of the court giving no such power, 
but fixing the character of this property. 
There being nothing in this order of the 18th 
July giving Smith & llcCurdy power to sell, 
was there anything in the laws of Virginia 
on the subject of homestead conferring a 
power to sell on the men who had custody of 
it under the order of court? This order ex- 
pressly refers to the constitution of Virginia. 
The eleventh article of this constitution 
provides for the exemption of a homestead 
to the householder or head of a family. In 
section 5 it empowers the legislature to pre- 
scribe by law in what manner and on what 
conditions the head of a family may hold 
"for the benefit of himself and family such 
personal property" as may be exempted. 
•The legislature accordingly did prescribe how 
property should be set apart and held as 
an exemption. It first gives directions in 
regard to real estate, among other things 
providing, in section 7, c. 183, of the Code, 
that the homestead shall not be alienated 
except by the joint act of husband and wife, 
if both are alive. It then, in section 11, 
-directs how personalty may be set apart as 
a.n exemption; and in section 12 directs that 
an exemption in personalty shall be held in 
the same manner, under the same limita- 
tions, and subject to the same conditions, 
as to incumbrance and sale, and in all 
other respects as had been provided in re- 
gard to a homestead in realty. Plainly, un- 
>der these provisions of the Virgina law of 
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homestead, these men. Smith & MeCurdy, 
had no title as individuals to this property; 
and no title in it whatever under the order 
of court, except as an exemption for the ben- 
efit of the family, in their character of heads 
of families, without power to alienate except 
jointly with their wives, and then only for 
the purpose of reinvestment in some other 
pi'operty to be held as an exemption. There- 
fore Smith & ilcCurdy had no power to sell. 
Foster had full notice that this was a fam- 
ily exemption, and was bound to know the 
provisions of the laws of Virginia denying 
to them that power. It is a plain principle 
of law that a person who buys goods (other- 
wise than in market overt) acquires no bet- 
ter title than that possessed by his immedi- 
ate vendor, even though such purchaser buys 
bona fide, without notice of any infirmity of 
title on the part of his vendor. Plere Fos- 
ter bought with full notice of facts which, 
as he was bound in law to know, negative 
the right of the venaors to sell. He there- 
fore acquired no right to the goods by his 
purchase. To allow such a purchase as this 
to stand would be to establish a pernicious 
precedent. 

The goods in question must therefore be 
taken possession of by the assignee as part 
of the assets of these bankrupts. 



Case No. 12,980. 

In re SMITH. 

[H Int. Rev. Ree. "re.] 

District Court, S. D. New York. 1870. 

FoHFEiTURE— Brewery— FR.\rnuLEST Masu- 

FACTL-RE. 

In the case of the brewery of Mrs. Clarissa 
Smith, at Kingston, a verdict was given on the 
28th of February against the claimants, the 
jurv refusing to believe the assertion of the de- 
fendant's witnesses, that the "blotter," extracts 
from which were introduced by the prosecution, 
was merely a memorandum book kept by the 
foreman in the absence of the superintendent, 
and that the entries in it were faitli fully trans- 
ferred to the book required to be kept by law. 
On the contrary, they held that the amounts of 
ale entered in the ''blotter" were fraudulently 
manufactured, and consequently the brewery 
and contents, appraised at $1,700, were declared 
forfeited. 

• Case la'o. lS,98i. 

In re SMITH et al. 
[2 Lowell, 69.] i 
District Court. D. Massachusetts. Sept., 1871. 
BAXKitrPTcv— TuADEu— Railkoau Coxtkactok. 
One who contracts with a railroad company 
to grade and build its road is not, by virtue of 
such contract and his acts under it. a merchant 
or trader within section 39 of the bankrupt act 
[of 1867 (14 Stat. 53(;>1. and the suspension of 
his commercial paper is, therefore, not an act 
of bankruptcy. 
[Cited in Daniels v. Palmer, 35 Minn, 350, 
29 N. W. 164.] 



i [Reported by Hon. John Lowell, LL. D.. 
District Judge, and here reprinted by permis- 
sion.] 
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A creditor's petition represented that the 
^defendants were joint traders, who had 
fraudulently suspended payment of their 
commercial paper. It was proved that they 
were contractors to build the Ware River 
Railroad, and were to grade the road, put 
down the ties and rails, and build the sta- 
tions; receiving money, bonds, and shares 
•of the company, in certain proportions, as 
the work proceeded. Whether they bought 
•any materials on credit did not appear. 
They needed money to carry on the work; 
:and raised it in pait by acceptances of the 
l)etitioner's drafts, which he signed for a 
consideration, and some of which he had 
"been obliged to take up. 

G. F. Verry, for petitioner. 
J. W. Allen, for respondents. 

LOWELL, District Judge. The defend- 
■ants are joint contractors for building a i-ail- 
Toad in the Western part of this state; and 
the main point of discussion has been, 
•whether, as such contractors, they are trad- 
■ers within the thirty-ninth section of the 
bankrupt act, so that the dishonor of their 
-commercial paper, continued for fourteen 
days, is an act of bankmptcy. The most 
usual meaning of "trader" is one who buys 
and sells goods. In a writ or deed or indict- 
ment it would not be regular to describe one 
•-as a trader whose business it was to build 
or undertake works upon the land of other 
people. Bouvier, in his Law Dictionary, de- 
lines "trader" as one who makes it his busi- 
ness to buy merchandise, or goods and chat- 
tels, and to sell the same for the purpose of 
making a profit. In the later statutes of 
Tjankruptcy in England, a long alphabetical 
list of the persons who shall be deemed trad- 
ers is made a part of the act; and it may be 
found necessary for congress to enlarge the 
•description of those the dishonor of whose 
promises shall be an act of bankruptcy, since 
this has been found a simple and safe test 
of insolvency; and they have already, by 
the amendment of 14th July, 1870 [16 Stat. 
•27.6], added manufacturei-s, brokers, and min- 
cre. In respect to most majiufacturers, the 
^ct is, perhaps, only declaratory; for they 
have been held to be traders, since they buy 
■goods and sell them again, though after 
changing the form and value of the articles. 
In re Eeles [Case No. 4,302]; Wakeman v. 
Hoyt [Id. 17,051]. The amendment seems 
to show that congress had a doubt whether 
•even mamifaeturers could in all cases come 
within the description of merchants and 
traders; and certainly miners would not 
The cases under the earlier English statutes 
were many, and not altogether harmonious. 
Whether stocks were chattels, and whether 
•certain acts amounted to buying and cer- 
tain others to selling, was disputed; but it 
was agreed, that to be a trader one must 
Ijoth buy and sell chattels or merchandise. 



A clergyman who was largely engaged in 
draining his lands was not a trader; be- 
cause, though he bought goods for use in his 
operations, he did not sell again. Hankey 
V. Jones, Cowp. 745. And see Com. Dig. 
"Bankrupt," B; Henley (Eden) Bankr. c. 1; 
Ex parte Gibbs, 2 Rose, 38; Patten v. 
Browne, 7 Taunt. 409. It was decided un- 
der the act of 1841 that a livery-stable keep- 
er was not a trader. Hall v, Cooley [Case 
No. 5,928]. And it was so of innholders, 
gun-founders, and victuallers to the navy, in 
England. Com. Dig., ubi supra. ' 

I am aware that neither the English stat- 
utes under which these decisions were made, 
nor our own laws of 1800 [1 Stat, 19] and 
1841 [5 Stat. 440] had the word "trader" 
They used a paraphrase, substantially this: 
Any pei-son using the trade of merchandise 
in gross or by retail. But, in all the argu- 
ments and decisions, the word "trader" was 
taken to express the exact equivalent of the 
statute phrase; and such seems to be its 
ordinary and proper meaning. "Trade" has 
a secondary sense, by which almost any oc- 
cupation is called a man's trade; as in the 
proverb, "two of a trade can never agree:" 
but this latitude has not been extended to 
"trader." If, then, it be true, as was ably 
argued, that all who have occasion to bor- 
row money on their notes or acceptances are 
within the mischief of the statute, I must, 
nevertheless, be governed by its language, 
when it is clear. I have heretofore ruled to 
the juiy, that a dealer in real estate, and a 
builder, were not traders and tradesmen un- 
der sections 29 and 39 of the statute; and I 
consider those rulings, though sound, much 
more doubtful than one which denies the 
name to persons who have one contract or 
sevei'al for grading and building a railroad, 
to be paid for by the company who own the 
land and franchise. Petition dismissed. 



Case No. 12,982. 

In re SMITH. 

[1 McA. Pat. Cas. 255.] 

Circuit Court, District of Columbia. May, 
1853. 

Patekts — Patentable Isventiox — Axalooous 
Use— CoMBiSATioxs— Anticipatiox — 
Lettek-Files. 
[1. A mere analogous use is not patentable; 
but where a new or improved manufacture is 
produced by new contrivances, combinations, or 
arrangements, a new principle may be consti- 
tuted, and the application or practice of old 
things produce a new result. The usual test 
is whether the production of the article is as 
good in quality at a cheaper rate, or better in 
quality at the same rate, or with both these 
consequences partially combined. The fact that 
a combination appears to be simple, and the in- 
vention not very great, is not a sufficient objec- 
tion, if the invention be not frivolous and fool- 
ish.] 

[2. A letter-file, consisting of the combination 
of a series of narrow leaves bound in the form 
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of a book with larger covers, the leaves being 
coated on one side with adhesive material be- 
fore leaving the maker's hands, is not antici- 
pated by the well-known device of fastening 
letters to marginal leaves with wafers, paste, 
gum, etc., or by the known practice of prepar- 
ing adhesive paper so that it may be always 
ready for use by merely wetting the surface.] 

[This was an appeal by Hamilton L. 
Smith from the refusal of the commissioner 
of patents to grant him a patent for an al- 
leged invention relating to letter-files.] 

The application under consideration in this 
case afterwards issued as patent No. 9,776, 
June 7th, 18o3. 

P. H. Watson, for appellant. 

MORSELL, Circuit Judge. On the 23d of 
November, 1850, the appellant made his ap- 
plication for letters-patent for an improve- 
ment in paper or letter-files, with his speci- 
fication, drawing, &c. This specification was 
amended as now presented in the form re- 
quired by law. It states that he had invent- 
ed a new and useful article of manufacture, 
to wit, a paper-file, giving a description 
thereof, in which he states that his letter- 
file consists of a series of narrow leaves 
which may be numbered and are bound to- 
gether in the form of a book. The outer 
margins of the narrow leaves are coated on 
one side with a glutinous or adhesive prep- 
aration, common glue, or a solution of gum 
arable, for example, in such manner that by 
simply moistening the glue and applying 
the margins of letters thereto they are se- 
cured permanently to the leaves in the or- 
der in which they have been respectively 
applied. As the boards or sides of the book 
are of sufficient size to cover ordinary letters 
when unfolded, the latter, when filed, are 
protected from injury, and can be conven- 
iently referred to as the pages of a book. 
He states, also, that he had bound up a 
blank index with prepared leaves. 

ITie argument before the commissioner 
was, in substance, that he merely claimed 
the exclusive right to manufacture and sell 
files with prepared adhesive leaves, which 
he contended was a new and useful discov- 
ery in the connection as stated in the speci- 
fication, upon the ground that the paste or 
adhesive matter could be applied to the leaves 
before the files had left the hands of the 
manufacturer much more cheaply and con- 
veniently than it could be applied while the 
files were in use; and, by such means, those 
who should use the file would be saved both 
cost and trouble in the preparation of the 
leaves, and in addition would be enabled to 
put up letters with far greater facility than 
they could be put up in any other file here- 
tofore known; that Smith had, therefore, 
produced a new article of trade and an im- 
provement upon all others, enabling the user 
to file letters at less cost and with greater 
facility and convenience than could be done 
before. The commissioner, after having ex- 



amined into and considered the subject of 
the application, refused to grant the pat- 
tent, and rejected said application upon the 
ground that the letter-folder was found and 
admitted to be old, with the exception of the 
adhesive preparation upon the leaf margins; 
and this preparation was also admitted to be 
old, and used in a similar manner for other 
purposes. The appellant having stated to 
the commissioner that he was under a misap- 
prehension as to the extent of his admis- 
sions, the commissioner, in a letter of the 
19th of February, 1851, to said Smith, says: 
"It has not at any time been admitted or 
asserted that a letter-file with 'prepared ad- 
hesive leaves' has been known before, and 
the official letter of yesterday (containing 
that part of the report) will not admit of 
that construction." And from another part 
of the commissioner's report contained in 
his letter of July 16th, 1851, it appears that 
the analogous use alhided to by him is thus 
stated: "The letters have usually been at- 
tached to the marginal leaves of such letter- 
folders by the common and well-known de- 
vices of stitching and fastening with wafers, 
paste, gum, &e. It is also an old and well- 
known device to prepare adhesive paper s» 
that the paper may alwaj'^s be ready for 
use by merely wetting its surface, &c. The 
commissioner concludes that it is a clear 
case of the substitution of one well-known 
mode of attachment in a letter-folder for 
another, and as such unpatentable." 

The reasons of appeal to which the report 
is intended to be an answer are, substantial- 
ly, first, that the references given by the 
office for refusing a patent were not appli- 
cable, separately or altogether, to his in- 
vention, and would not be used for the same 
purpose; second, that the ease did not come 
within any of the conditions of the seventh 
section of the act of congress of July the 
4th, 1836 [5 Stat 119], which authorize its 
rejection. Upon this state of the case, to- 
gether with all the original papers, the ap- 
peal is brought before me; and on the day 
and place appointed for the hearing the ap- 
pellant appeared by his counsel, and an ex- 
aminer on the part of the office. A written 
argument was received from the appellant's 
counsel, to which no other reply was given. 

The argument relies on the oath of the 
party himself as prima-facie evidence that 
he is the first and original inventor or dis- 
coverer of the said improvement for which 
he solicits a patent. It is contended that 
the commissioner sums up by admitting that 
it does not appear that the precise combina- 
tion of parts for such a purpose had beeu 
used before. The applicant states more ex- 
plicitly the combination of which his im- 
provement forms a part; that it is com- 
posed of a back like the back of a book; of 
a series of narrow leaves bound into this 
back, which are each coated on one side Avitli 
some material which, on the application of 
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moisture, "will instantly soften and become 
sufficiently adhesive to join or cement to 
tlie coated margin a letter or other paper 
that may he applied to it— in other words, 
the cement, the marginal leaves, and the 
"back, to hind them. These constitute a def- 
inite and precise combination of three things. 
The peculiar excellence and advantage of 
this improved mode, in the facilities attend- 
ing it, the saving of cost, and otherwise, 
make it of sufficient utility and benefit to 
business men and the public to comply with 
the requisite of the statute in that respect; 
and it is not, and cannot be, denied that in 
the combination with which it is connected 
it is certainly distinguishable from every- 
thing of the kind that ever was known be- 
fore, and is new in that combination. Anal- 
ogous use and small amount of invention 
seem to be the gi'ound Tipon which the de- 
cision of the commissioner is placed. There 
is some reason to believe that the commis- 
sioner has in some measure misapprehend- 
ed the rule of law on this subject, from 
the application which he has made of it to 
this case. The rule, as I understand it, is 
that a mere analogous use is not patentable; 
but where a new or improved manufacture 
is produced by new contrivances, combina- 
tions, or arrangements, a new principle may 
be constituted, and the application or prac- 
tice of old things will of course be new also 
in the result. The usual test is whether the 
production of the article is as good in qual- 
ity at a cheaper rate, or better in quality at 
the same rate, or with both these consequen- 
ces partially combined; and so is the like 
principle in mechanism. It is true the com- 
bination ai^pears to be simple and the in- 
vention not vei'y great, but that is not a 
sufficient objection if the invention be not 
frivolous and foolish. 

I do not think it will be necessary to refer 
to authorities for these principles, as I sup- 
pose the mention of the principles will be 
enough to bring them to the recollection of 
the learned commissioner. One only will I 
refer to, to be found in Park v. Little [Case 
2fo. 10,715]. In that case the patent was for 
the application of bells to fire-engines, to be 
rung by the motion of the carriage, for the 
purpose of alarms or notice, instead of man- 
Tial action. Here there was the use of old 
things; and the arrangement or contrivance, 
the invention which was determined to be 
patentable, consisted in the modus operandi 
—the motion of the engine instead of direct 
manual action. It was thought also suffi- 
■ciently useful. I cite this case for the prin- 
ciple of it. Ib this case the whole prepara- 
tion is ready as soon as it leaves the hands 
of tlie manufactureri at much less expense, 
and very beneficial to the public as an arti- 
cle of trade, especially to business men. 

I am therefore of opinion that the commis- 
sioner erred in refusing to grant the patent 
in this case, and that the said decision ought 
to be, and is hereby, reversed. 



Case ]Sro. 12,983. 

In re SMITH. 

[1 N. B. R. 214; i Bauk. Keg. Supp. 46.] 

I?istrict Court, D. Massachusetts. July 30, 

1SG7. 
Bankruptcy — Paktxekship — Removal of Case. 

In the United States district court, before 
Judge Lowell of Boston, a heaiing was had 
on the petition of Moses 0. Smith, bankrupt, 
to have the jurisdiction of his case ti-ansfer- 
red from said coux-t to the district court of 
New Hampshire. It appeared that the peti- 
tioner, a resident of "West Newbury, Mass., 
had been carrying on business, in Hampstead, 
New Hampshire, in company with Nathaniel 
C. Smith of that town, under the firm name 
of N. C. & M. O. Smith. The firm had fail- 
ed; his pailner had filed in the district court 
of New Hampshire, on the 20th of last June, 
a petition for adjudication in banla'uptcy. 
The bankrupt act provides, that all cases un- 
der it shall be tried in the district whei-e the 
partners reside, and, as in this case, eacli 
partner resides in a different state, the same 
case would have to be ti-ied in two different 
courts. The petitioner, therefore, prayed that 
further proceedings be stayed, and the court 
of New Hampshire be allowed to have ex- 
clusive jurisdiction over the same. After 
hearing the argument of the counsel, Judge 
Lowell ordered that the proceedmgs be stay- 
ed until further orders. 



Case No- 1S,984. 

In re SMITH. 

[2 N. B. R. 297 (Quarto. 9S); 1 Chi. Leg. News, 
. 123] 2 

District Court, S. D. New York. Dec. 1, 1868. 

Baskkuftcv— Petition— Relief— Appearance. 

1. A creditor may petition the court for relief, 
to be paid a judgment against the bankrupt, out 
of moneys in the hands of the assignee in bank- 
ruptcy, but the proper way to bring the credit- 
or into the case is by petition, setting forth the 
facts on which he relies for relief, and praying 
for the specific relief he seeks. 

[Cited in Re Frizelle, Case No. 5,133.] 

2, In the first 'instance, seeking afiirmative 
relief, he must come in person and not by at- 
torney. 

[In the matter of John Ogden Smith, a 
bankrupt. See Case No. 12,971.] 

W. A. Coui-sen, for the motion. 
6. De F. Lord, for assignee. 

BLATCHFORD, District Judge. In this 
case the attorney for one Matthew P. Read 
moves, on his behalf, on an affidavit made by 
such attorney, and on notice to the assignee 
in bankruptcy of the banlirupt, that such as- 

1 [Reprinted from 1 N. B. R, 214 by permis- 
sion.] 

2 [Reprinted from 2 N. B. R. 297 (Quarto, 
98), by permission. 1 Chi. Leg. News, 123, con- 
tains only a partial report] 
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sisnee be directed to pay to said Read or to 
his attorney the amount of a certain judgment 
recovered l>y said Read, against the bankrupt, 
out of the moneys in the hands of such as- 
signee held by him as such. Read claims to 
be paid tlie nionej' adverselj^ to the assignee, 
and the assignee claims to hold the money 
adversely to Read. This motion is not a suit 
in equity, brought under the second section of 
the act [of 18G7 (14 Stat. 517)], as an independ- 
ent original suit, but is sought to be made a 
part of tlie matter in bankruptcy, under the 
lirst section. I concur in the view of Judge 
Benedict in Re Kerosene Oil Co. [Case No. 
7,725] (Eastern Dist. of N. Y., Nov., 18G8), 
that such relief as Is applied for on this mo- 
tion may be obtained upon a petition in the 
bankrupt matter. There is, however, no such 
petition now before the court. Read should 
sign and verify a petition setting forth the 
facts on which lie relies for relief, and praying 
for tlie specific relief he seeks. Coming into 
court as he does in an original manner, seek- 
ing afftrmative relief, and not brought in by 
another party, he must come in in person in 
the first instance, and not by attorney. For 
these reasons the motion is denied. 



Case ISTo. 13,985. 

In re SMITH et al. 

[a N. B. R. (1871) 20.] i 

District Court. N. D. New York. 

BaNKUUPTCY — DlSCHAKOB — OpPOSIT'IOS— SpEClFI- 
CATIOXS — PlEATJI NG. 

1. A creditor who does not appear upon the 
return day of tlie order to show cause why dis- 
charge should not be granted, has no standing 
in ccurt and cannot subsequently file specifica- 
tions against bankrupt's discharge. 

2. It is not necessary to state in specifications 
that the persons named to whom fraudulent 
payments are stated to liave been made, were 
creditors of the bankrupt. 

3. False sweariii}?, if alleged, must be charged 
to have been wilful. 

4. The strictness of common law pleading is 
not required in creditors' specifications, but the 
bankrupt is entitled to such particularity of 
statement as will give him reasonable notice of 
wliat is expected to be proven against him. 

[In the matter of Smith & Bickford, bank- 
rupts.] 
Geo. Gorham, for the motion. 
J. il. Smith, opposed. 

HALL, District Judge. The bankrupts in 
this case have made an application for an or- 
der striking out the specifications filed by 
George D. Russell & Co. and William P. Mc- 
Lavem & Co., and for their final discharge. 
No appearance for or by George D. Russell 
& Co. was entered on the day on which the 
order to show cause was returnable, and on 
which it was referred to the register to ascer- 
tain and report whether the bankrupts had in 
all things conformed to the provisions of the 

1 [Reprinted by permission.] 



bankniptcy act, and were entitled to their dis- 
charge, and their specifications must there- 
fore be stricken out. The appearance of Mc- 
Lavem & Co. was duly entered and in prop- 
er time, and their specifications were filed 
within the ten days allowed for that purpose- 
by the general orders in bankruptcy; but it 
was insisted that these specifications were in- 
sufficient, and should, for that reason, be 
sti'icken out. These specifications, from the- 
first to the tenth, both inclusive, are based 
upon the express provisions of the twenty- 
ninth section of the bankrupt act, that no dis- 
charge shall be granted if the bankrupt has, 
within the time limited in the act, "given any 
fraudulent preference" contrary to its pro- 
visions, "or made any fraudulent payment, 
gift, transfer, conveyance or assignment of 
any part of his property," or "has been guilty 
of any f i-aiids" whatever, contrary to the true- 
Intent of the act. 

The first of thest specifications alleges that 
the bankrupts, being insolvent, made fraud- 
ulent payments to the firm of Smith, Wemple 
& Co., at Albany, of the sum of one hundred 
thousand dollars and over, on divers days 
from the twenty-first day of September, 1SG9, 
to and including the fourteenth day of the 
succeeding month. Those from the second to 
the tenth, both inclusive, allege in substance 
that the bankrupts, being insolvent, and with 
the intent and design on their part to give a 
preference to the parties or persons particu- 
larly named in such specifications respective- 
ly, and in fraud of the provisions of the bank- 
rupt act, did, at or about certain times or in 
certain montlis named in such specifications, 
(and being within four mouths of the time of 
filing the original petition), pay certain sums 
of money— some specifically and some gen- 
ei-ally stated—to certain persons and firms 
therein named, giving their places of resi- 
dences or stating that they are unknown to 
the opposing creditors. 

It was insisted that tiiese specifications 
were bad because they did not allege tiiaf 
these payments were made in contemplation 
of becoming bankrupt, nor expressly allege 
that the persons to Avhom they were made 
were creditors of the banlaupt. The pro- 
visions of the bankrupt act, before referred 
to, on which these specifications are based, 
do not, in express terms, require that the 
fraudulent preference given, or fraudideni 
payments or transfers made, shall be given 
or made to a creditor of the bankrupt, or 
even to one to wliom he was or might become 
liable, though it is, probable that cases of 
that chai-acter are those intended to be em- 
braced and provided for. Fraudulent pref- 
erences gi^en, and fraudulent payments and 
transfers made, both "in fraud of the pro- 
visions of the bankrupt act," are expressly 
and distinctly alleged, and the obvious and 
ordinary construction of these allegations, 
under the legal rules of construction which 
require a similar interpretation of the lan- 
guage of the provisions of the bankrupt act 
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on wliieli these specifications are based, is, 
that these preferences were given, and fraud- 
ulent payments and transfei-s made, to the 
persons named as creditors, real or supposed, 
of the bankrupts, or as persons to whom 
they were or might become liable. The lan- 
guage of tlie specifications in this respect is 
in substance Uke that of the provisions refer- 
red to- The motion to strike out these speci- 
fications is therefore denied. 

The eleventh and twelfth specifications may 
be literally true, and yet the errors or omis- 
sions alleged, may have been the result of ac- 
cident, honest mistake or want of knowledge 
or information, and there is no allegation of 
wilful false swearing, wilful or intended con- 
cealment, or other fraud or unlawful intent. 
These specifications are therefore considered 
insufficient. 

The thirteenth specification is too general, 
indefinite and uncertain, especially as no 
want of specific knowledge or information is 
averred, or any other excuse given for these 
apparent defects. The strictness of common 
law pleading is not required in these cases, 
but the banki-upt is entitled to such particu- 
larity of statement as to give him reasonable 
notice of what is expected to be proved 
against him; and in this respect the thir- 
teenth specification is deemed objectionable. 
The same objection might also be urged 
against the eleventh and twelfth specifica- 
tions, and perhaps the fltrst ten of the specifl- 
tions might also have been made more spe- 
cific and certain. They are, however, con- 
.sidered sufficient to give to the bankrupts the 
information to which they are entitled, of the 
character and extent of the proof intended to 
be made under these specifications, especial- 
ly as such proof must relate to the acts of 
tiie bankrupt and to matters which must be 
supposed to be peculiarly within their knowl- 
edge. 

The eleventh, twelfth and thirteenth speci- 
fications must be stricken out, unless the op- 
posing creditors elect to pay fifteen dollars 
costs, and amend the same within fifteen 
days. 



Case No. 12,986. 

In re SMITH. 

[S N. B. K. 401; 6 Chi. Leg. News. 33: 5 Leg. 
Gaz. 350; 18 Int. Rev. Rec. 107.] i 

District Court, N. D. Georgia. Oct. 3, 1873. 

BaXKIIUPTCT — CoXSTlTUTIONALITr OP AMENDED 

Act— Exemptions. 

1. The amendment to the bankrupt act of 
March 3d, 1873 [17 Stat 5771, Jidd constitution- 
al in this case. 

[Cited in Re Jordan. Case No. 7,515; Dar- 
ling V. Berry, 13 Fed. -670.] 

2. A bankrupt who files his petition after the 
passage of Act March 3, 1873, is entitled to have 
the assignee set apart to him the exemptions 

1 [Reprinted from 8 N. B. R. 401, by permis- 
sion. IS Int. Rev. Rec. 107, contains only a par- 
tial report.] 
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"as existing in tlie place of his domicil on the 1st 
day of January, 1871," even though there are 
judgments in force rendered prior to the passage- 
of the state act giving the increased exemption. 
[Cited in brief in Wooster v. Bullock, 52 Vt- 
50.] 

3. The amendment of March 3, 1873, does not 
destroy the uniformity of the bankrupt act. 

4. Congress has power to destroy existing 
contracts and to release liens held for their en- 
forcement. 

[Cited in Re Everitt, Case No. 4,579.] 

[In the matter of John W. Smith.] 

Peeples & Howell, for assignee. 
Boynton & Dismuke, for bankrupt 

ERSKINE, District Judge. This petition? 
in bankruptcy was filed in this court on the- 
24th of May, 1873. The assignee, because- 
there are judgments of force against the- 
bankrupt, rendered in the state courts prior 
to July 21st, 1808, refused to set apart other 
property than that allowed by the exemp- 
tion laws 1804. The bankrupt claims the- 
exemption allowed by the constitution and 
laws of Georgia as existing in the year 1871- 
.The register, after argument before him, 
held that the bankrupt was entitled to the- 
benefit of the exemption laws of this state- 
as they stood in 1871, and made the follow- 
ing order: "Let the assignee set apart as. 
exempted property: First. The necessary 
household and kitchen furniture, and suclt 
other articles and necessaries of the bank- 
rupt as he shall designate and set apart,, 
having reference in the amount to the fam- 
ily, condition and circumstances of the bank- 
rupt, but altogether not to exceed in value- 
the sum of five hundred dollars. Second- 
The necessary weai*ing apparel of the bank- 
rupt and that of wife and children, without 
valuation. Third. The uniform, arms, and 
equipments of a soldier in the militia, if he- 
be such, or if he is in the service of the 
United States. Fourth. Such other proper- 
tj' as now is exempt from attachment, or 
seizure, or levy on execution by the laws of" 
the United States. Fifth. Real estate tothe^ 
value of two thousand dollars in specie, and 
personal property to the value of one thou- 
sand dollars in specie." 

The objections of the assignee were con- 
fined to the fifth item of the register's order. 
The validity of certain portions of the four- 
teenth section of the bankrupt act of ilarch 
2, 1807 [14 Stat. 517], and the amendatory 
act of June 8, 1872 [17 Stat. 334], and that 
of March 3, 1873, is questioned. But coun- 
sel for the assignee has pressed his argu- 
ment with more directness against the con- 
stitutionality of the act of IMarch 3, 1873. 
The fourteenth section of the original act 
exempts, in addition to certain property of 
various kinds excepted from the provisions- 
of this section, "such other property not in- 
cluded in the foregoing exceptions as is ex- 
empted from levy and sale upon execution 
or other process or order of any court by the- 
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laws of the state in which the hanlcmpt has 
his domieil at the time of the commence- 
ment of proceedings in hankruptey, to an 
amoimt not exceeding that allowed by such 
state exemption laws in force in the year 
18G4." The amendment of June 8, 1872, 
struck out the words "1864," and inserted 
in lieu thereof "1871." To this followed the 
amendatory or declai-atory act of March 3, 
1873, (just referred to) which declares "that 
the exemptions allowed the bankrupt by said 
amendatoiT act" (of June 8, 1872,) "should, 
and it is hereby enacted that they shall be 
the amount allowed by the constitution and 
laws of each state, respectively, as existing 
in the year 1871, and that such exemptions 
be valid against debts contracted before the 
adoption and passage of such state constitu- 
tion and laws, as well as those contracted aft- 
er the same, and against liens, by judgment 
or decree of any state court, any decision of 
such court rendered since the adoption and 
passage of such constitution and laws to 
the conti*ary notwithstanding." 

The bankrupt act of ilareh 2, 1867, the 
amendatory acts, and the declaratory act of 
1873, make but one system of law; they 
are therefore to be taken together, and in- 
tei-preted and constnied as one entire law 
or statute. One of the objections taken by 
counsel for the assignee to the constitution- 
ality of this law, was that it does not, in 
certain of its provisions, possess the ele- 
ment of uniformity as required by the fourth 
clause of the eighth section of the first ar- 
ticle of the national constitution— the claiase 
which confer on congress the power "to es- 
tablish uniform laws on the subject of bank- 
ruptcies throughout the United States"^ 
and the main reason presented was that it 
gave a bankrupt in one state property, as 
exempted from the pursuit of his creditors, 
to a larger or lesser amount or value than 
it bestowed upon a bankrupt in another 
state, and he illustrated his theory by ex- 
amples: If the bankrupt, he argued, is domi- 
ciled in Georgia, he will (at least if the head 
of a family) be entitled to an exemption to 
the value of two thousand dollars in specie 
in realty, and one thousand dollars in specie 
in personalty; if the bankrapt is a resident 
of ilississippi, he would be entitled to proper- 
ty, as exempted, to the value of four thou- 
sand dollars; if of California to a still larger 
exemption, and if of Maine to an exemption 
far less in value than that allowed in any 
of the states named. This diversity, as was 
urged, showed clearly the want of uniformi- 
ty in the statute, and, consequently, its re- 
pugnancy to the constitution of the United 
States. 

The argument is plausible and apparently 
sound; but when the mind rises from ef- 
fects to causes, the fallacy of the reasoning is 
revealed: for congress has never claimed the 
power, under this or any other provision of the 
constitution, to annul state exemption laws, or 
to mould them to a uniformity and equality 



throughout the United States. Prom this brief 
statement, it will, I apprehend, be seen that 
the words "uniform laws," as used m this 
clause of the constitution, have no reference 
to, or in anywise affect, the exemption laws of 
the several states, no matter how variant they 
may be. And this view is not without author- 
ity to support it. In Re Beckerfoi-d [Case No. 
1,20£>], argued before ilr. Justice Miller of 
the supreme court of the United States, and 
Krekel, J., in the federal circuit court for the 
"Western district of Missouri, this question 
came up for decision, and Judge Krekel, in de- 
livering the opinion of the court, said, "It is 
insisted that the fourteenth section, already 
cited, having adopted the exemption laws of 
the state in which the banknipt is domiciled, 
and these exemptions having no regard to uni- 
foiTQity, violate the constitutional provision au- 
thorizing uniform laws throughout the United 
States to be passed. If congress saw caiise to 
pass bankrupt laws under the gi'ant of power 
refen-ed to, the injunction is that tliey shall be 
uniform throughout the United States. So far 
as the distribution of the bankrupt's assets— 
the point under consideration- is concerned, 
the law is unifonn. * * * Though the 
states vary in the extent of their exemptions, 
yet what remains the bankrupt law distributes 
equally among the creditors." A like view of 
this question was taken by Rives, J., in Re 
"Wylie, 5 Am. Law T. 330, and in Re Kean 
[Case No. 7,630]. So, likewise, by Dick, J., in 
Re Jordan [Id. 7,514]. See, also, Bump 
Bankr. (6th Ed.) 135. If the reason which I 
have advanced is too naiTOW to shoAV that the 
banlviTipt act of 1867, and the amendments 
cited are in harmony with the clause of tlie 
constitution requiring laws on the subject of 
the bankiTjptcies to be uniform throughout the 
United States, then I am content to rest satis- 
fied upon the broader reason of the authorities 
quoted or referred to. A bankrupt system or 
law must be regarded as comprehensive and 
not partial in its operation; so, too, it should 
he accompanied with enlightened principles of 
equity, that honesty may be encouraged and 
protected, and fraud suppressed. True, it is a 
general tenet of ethics, that the author of any 
damage ought in conscience to repair it. But 
if this rule be extended to the case of a debtor 
who makes default of payment at the time ap- 
pointed, by means whereof the creditor sus- 
tains some exti-aordinaiy detriment, a strict 
application of the maxim would in many cases 
be unjust; for it must be also recollected that 
men should not be held accountable for unfore- 
seen contingencies— contingencies proceeduig 
from a concurrence of conflicting circumstan- 
ces over which the debtor could have had no 
eontiol. No one can peruse the declaratory 
act of March 3, 1873,— and which it may be 
said, re-enacts the amendatory act of June 8, 
1872,— without perceiving the prominence of its 
retrospective features, also, its power to impair 
the obligation of conti'acts, and to displace 
liens created by judgments and deci'ees ren- 
dered in state courts. But if there be no con- 
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stitutional infirmity in this enactment it must 
lie taken as absolute and uncontrollable. And 
there is nothing in the federal constitution 
Avhich precludes congress from passing laws 
impairing the obligation of contracts; the inhi- 
bition contained in the first clause of the 
tenth section of the first articles of that in- 
strument is confined to the states respectively. 
White V. Hart, 13 Wall. [80 U. S.] 646; Gunn 
V. Bany [15 Wall. (82 U. S.) 610]. In modem 
days laws of banlcruptcy are considered as 
laws calculated for the benefit of trade, in its 
lai'gest sense, and are foimded on principles of 
humanity as well as justice; and being for the 
good of trade, the thought suggests itself, that 
if a national bankrupt law did not possess the 
element of retx'ospectiveness, and the power to 
impair, or, if necessary, to discharge the obli- 
gation of antecedent contracts, it would but 
half perform its functions. And, indeed, it 
does not strilce my mind that it would be a 
purely speeulatire postulate to say, that if the 
constitution had not expressly granted to con- 
gress the power to establish laws on the sub- 
ject of banlvi-uptcies; still the right of the leg- 
islature to enact laws of this nature— laws so 
intimately connected with the regulation of 
commerce at home- and abroad and with man- 
ufacturing and agricultural interests — would, 
it seems to me, be within its legitimate pow- 
ers, as an attribute of sovereignty in the na- 
tion—as essentially so as the paramount right 
of eminent domain, or the authority to pass 
embargo laws, or laws for the erection of 
forts, lighthouses or pubUc buildings. But not- 
withstanding tlie expression of any theoretical 
ideas, the court has been guided to its conclu- 
sion solely by those reasons which were fairly 
deducible from the language of the constitu- 
tion itself. Confiding the decision to the issues 
made, the validity of the general bankrupt law 
of 1867, the amendatory act of 1872, and also, 
(so far at least as the present matter in con- 
ti-ovei-sy is involved,) the declaratory act of 
1873 is assumed, and cannot, I think, be ti-eat- 
ed as debatable. 

And that I may not fall into the mischiev- 
ous habit of not indicating the sources of my 
infonnation I will name, and, when necessary, 
quote from the cases and authorities mainly 
consulted, to sustain the views exhibited. The 
fifth section of the act of congress of March 
3d, 1797, (1 Stat. 512,) gave a pi-eference to the 
United States in cases of insolvency, and the 
supreme court, in TJ. S. v. Fisher, 2 Oraneh 
[6 U. S.] 358, decided the act to be constitu- 
tional; and also that it was not confined to 
persons accountable for public money, but ex- • 
tended to debtors of the government generally. 
In Evans v. Eaton [Case No. 4,559], Mr. Jus- 
tice Washington said: "There is nothing in 
the constitution of the United States which for- 
bids congress to pass laws violating the obli- 
gation of contracts, although such a power is 
denied to the states individually." Similar 
language was held by Mr. Justice McLean, in 
Bloomer v. StoUey [Id. 1,559]; and see Satter- 
lee V. Matthewson, 2 Pet. [27 U. S.] 330. 

22FED.OAS.— 26 
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Chief-Justiee Chase, in pronouncing the deci- 
sion of the court in Hepburn v. Griswold, 8 
Wall. [75 U. S.] 603, remarked that "congress 
has express power to enact bankrupt laws, and 
we do not see that a law made in the execution 
of any other express power, which, incidentally 
only, impairs the obligation of a contract, can 
be held to be unconstitutional for that reason." 
Mr. Justice aiiller, in his dissenting opinion in 
the same case (concurred in by justices 
Swayne and Davis,) said that "while the con- 
stitution forbids the states to pass such laws" 
(laws impairing the obligation of contracts) "it 
does not forbid congress. On the contrary, 
congress is expressly authorized to establish a 
uniform system of bankruptcy, the essence of 
which is to disdiarge debtors from the obliga- 
tion of then- contracts." Mr. Justice Field, in 
his dissenting opinion in the Legal Tender 
Cases, 12 Wall. [79 U. S.] 457, said: "The 
only express authority for any legislation af- 
fecting the obligation of contracts is found in 
the power to establish a uniform system of 
bankruptcy, the direct object of which is to re- 
lease insolvent debtors from their contx'aets iip- 
on the surrender of their property." Jlr. Jus- 
tice Strong, in giving the judgment of the 
court in the Legal Tender Gases, supi-a, said: 
"Nor can it be ti'uly asserted that congress 
may not, by its action, indirectly impair the 
obligation of contracts, if by the expression be 
meant rendering contracts fruitless or partially 
fruitless. Directly it may, confessedly, by 
passing a banki'upt act embracing past as well 
as future transactions. This is obliterating 
conti-acts entirely. « w * And it is no suffi- 
cient answer to this to say it is true only 
when the powers exerted were expressly grant- 
ed. There is no ground for any such distinc- 
tion." Dick, J., in Re Jordan, and Rives, J., 
in Re Kean [supra], have held the act of 
1873, amendatory of the general bankrupt law, 
constitutional. And the court is indebted also 
to Register Murray, for his written opinion up- 
holding the validity of the act 

The act of 1873, as previously observed, de- 
clares it was the true intent and meaning of 
the act of 1872, that the exemptions "as exist- 
ing in the year 1871," shall be valid against 
debts_ conti-acted before the adoption and pass- 
age of such state constitution and laws as 
well as those contracted after the same, and 
against liens by judgment or decree of any 
state court, etc. This court, in a series of 
cases which arose prior to the declaratory act 
of 1873, ruled tliat, under the general bankrupt 
act of 1867, and also under the act of 1872, 
state exemptions were paramount debts pre- 
existing the passage of these acts; and none 
of these rulings were ever seriously questioned 
here. But whether, before the passage of the 
declaratory act of 1873, a court would have 
been warranted in so interpreting and constm- 
ing the acts of 1867 or 1872, as to adjudge 
exemptions valid against liens by judgment or 
decree of state courts it is now too late to dis- 
cuss. Congress has, however, by the act of 
1873, declared the true intent and meaning of 
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the act of the precediug year, and, so far as 
the ease now before me is concerned, the hank- 
rupt having filed his petition in banlvmptcy 
nearly two months subsequent to the passage 
of the act of 1S73,— the court decides that the 
exemptions claimed by the banlii-upt sup- 
plant the liens of state judgments and decrees. 
See Cooley, Const. IJm. (2d Ed.) 90-94, and 
the cases cited by that learned and accom- 
plished jurist, and also, in Re Kean, supi-a. 

The assignee is instructed to carry into effect 
the order made by Register Murray. 

Affirmed. 



Case No. 13,987. 

In re SMITH et al. 

[13 N. B. R. (1876) 300.] i 

District Court, N. D. New Yorli. 

Bankhuptoy — Individual and Pahtnebship As- 
sets — Expenses. 

1. Where there are assets of a firm and of in- 
dividual members thereof, each estate must pay 
its proportion of the entire expenses of admin- 
istering the estate. 

2. Whore there are partnership assets, the 
firm creditors cannot share in the individual es- 
tate. 

The bankrupts [Elijah E. Smith and George 
Smith] were co-partners under the firm name 
of E. E. Smith & Son, and were declared 
bankrupts under a petition in involuntary 
bankruptcy filed against the firm. The as- 
signee filed a petition in court, inquiring 
whether the firm-creditors covild share pari 
passu with the individual creditors of E. E, 
Smith, and alleging that there was no firm es- 
tate, and no solvent partner. An order for 
the individual creditors to appear and show 
cause was granted, and on the return day sev- 
eral of them appeared and joined issue, and 
the matter was referred to the register to 
take proofs, and report on the same with his 
opinion thereon to the court. The register 
filed the following report: 

By D. F. GOTT, Register: 

In pursuance of an order of this court bear- 
ing date April 6, 1875, in and by which I am 
directed to take the proofs offered by the par- 
ties, and report the same to this court, with 
my opinion as to whether or not the creditors 
who have p^'oved their debts against tlie estate 
of the firm of E. E. Smith & Son, banla*upts, 
should be allowed to prove, or their present 
proofs stand good against the estate of Elijah 
E. Smith, one of said bankrupts, I respectfully 
report: That I have been attended by the 
parties and their counsel, and have taken all 

1 [Reprinted by permission.] 
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the evidence offered before me, which is here- 
"v\ith returned: 

The following facts are established from the 
evidence: 

The total receipts by the assisnee 
from the estate of E. E. Smith & 

i Son, are .? 233 8r> 

From the individual estate of Elijah 

1 E. Smith 3,162 42 

! From the individual estate of George 

Smith nothing 

Total receipts ?3.39G 27 

The total disbursemeuts 1,481 1£> 

Leaving balance in the hands of 
the assignee of §1,915 OS 

Section 36 of the bankrupt act— section 5121, 
Rev. St. U. S.; [14 Stat. 534]— provides that 
the assignee "shall keep separate accounts of 
the joint stock or property of the co-partner- 
ship and of the separate estate of each mem- 
ber thereof, and after deducting out of tht- 
whole amount received by the assignee, the- 
whole of the expenses and disbursements, the 
net proceeds of the joint estate shall be appro- 
priated to pay the creditors of the co-partner- 
ship, and the net proceeds of the separate es- 
tate of each partner shall be appropriated to 
pay his separate creditors." Under the pro- 
visions of this section, it is, I think, clear tiiut 
where there are assets of a firm and of indi- 
vidual members of the firm, that each estate 
must pay its proportion of the entire expenses 
of administering the estate. This would leavt? 
in the hands of the assignee, after payment 
of all the expenses of administration, a fund 
belonging to the firm estate for distribution 
among the creditors of that estate. And such 
being the case, the firm creditors cannot share 
in the individual estate of Elijah E. Smith un- 
til his individual creditors are paid in full. 
In re McEwen [Case No. 8,783]; Story, Partn. 
§ 380. 

All which is respectfully submitted. 



The assignee thereupon filed exceptions to 
the register's report. 

Markham. & Smith for the assignee, cited 
In re Knight, [Case No. 7,880], and cases citcfl; 
In re McEwen [supra], and cases cited; 
XiOrd Loughborough's order of March, 1794, 
given in 1 Mont. & A. Bankr. 748; Rules 7G 
and 113 under the English bankrupt act of 
1869, published in Roche & H. Bankr. 523. 
530; Ex parte Rutherford, 1 Rose, 201; Ex 
parte Longman, Id. 303. 

L. O. Gardner and W. C. Ruger, for the in- 
dividual creditors. 

WALLACE, District Judge. Let an order 
be entered confirming the report of the reg- 
ister. 
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In re SMITH. 

[14 N. B, B. 432.] i 

District Court, N. D. New Yort. Aug. 19, 
187G. 

Bakkrdptcy— ExAMiXATios' OP Assignee— Okher 
OP Register. 

1. An assignee may be subpoenaed and re- 
quired to testify in the same manner as any 
other witness, and the register has authority 
to malce the requisite order, 

2. An assignee is not subject, as of course, 
to an examination by any creditor whenever the 
latter may desire it; but will be protected 
against unnecessary annoyance, by refusing an 
application for his examination unless upon 
some issues regularly referred to the register. 

[In the matter of Elmer C. Smith, a bank- 
rupt.] 

De L. Crittenden, for creditors opposing 
discharge. 
Quincy Van Yoorliis, for bankrupt. 

WAIiLAOE, District Judge. The assignee 
may be subpoenaed and required to testify 
in the same manner as any other witness, 
and he may also be examined orally T?ithout 
subpcEua, upon submitting his account pre- 
paratoiy to a final dividend; and in either of 
these cases the register has authority to 
make the requisite order. But the assignee 
is not subject, as of course, to an examina- 
tion by any creditor, whenever the latter 
may desii-e it. If he fails to file his reports 
according to the rules of the 'courts, or the 
general orders, he may be compelled to do j 
so upon an application to the court, and he I 
may be punished for* contempt for delin- 
quency; but he is not to be subjected to ex- 
aminations, as the bankrupt is, upon the 
mere motion of a creditor, and will be pro- 
tected, against uniftcessary annoyance by re- ! 
fusing an application for his examination, J 
unless upon some issue regularly referred to | 
the register. i 
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In re SMITH. 

[15 N. B. R. 97; = 1 Tex. Law J. 42.] 

District Court. W. D. Texas. May 30, 187G. 

BA?fKRUPTCr- ReOPEXIXG DIVIDEND— ErKOR. 

1. A register has nb power to vacate or re- 
open a dividend for the purpose of paying a 
claim which was not proved and filed or pre- 
sented prior to the dividend meeting. 

2. A register has no power to vacate or re- 
open a dividend for the purpose of paying a 
claim for services rendered to the assignee 
wTiich n-as not presented at the dividend meet- 
ing. 

3. A dividend duly made and filed in court 
cannot be disturbed except for some error com- 
mitted by the register apparent from his mem- 
oranda and papers on file existing at the time 
of or prior to the making of the dividend. 

1 [Reprinted by permission.] 

- [Reprinted from 15 N. B. R. 97, by permis- 
sion.] 



Gn the 6th day of March, 1876, Robertson's 
& Herndon filed a petition addressed to the 
register, representing that on the 4th day of 
November, 1872, they were employed by thu 
bankrupt, B. K. Smith, to institute suit in 
the United States circuit court, in chaucerj-, 
at Tyler, against J. M, H. Parsons, agent, 
etc., to recover damages for the wrongful use 
of a patent right, owned by said Smith, to 
the Rhodern M. Brooks cotton press, tind to 
secure a perpetual injunction against said 
defendant, for further infringement of said 
patent. That they did commence said suit in 
said court, and at the first term of said court 
obtained a judgment against said defendant 
for eight thousand dollars and an injunction. 
That afterwards said decree was set aside, 
and a new trial awarded. That subsequently 
said Smith was adjudicated a bankrupt, and 
his assignee duly made a party to said pro- 
ceedings by an appropriate order of the Unit- 
ed States district court; that said assignee 
assumed the fee contracted by said Smith 
with the petitioners, and directed the peti- 
tioners to proceed with the cause, which they 
did, and retook the testimony in said cause, 
and tried the same at the November term, 
1875, and the same is submitted to the court, 
and is now held under advisement by the 
Baid court. That the fee agreed upon with 
said Smith was the sum of two hundred and 
twenty-five dollars, dated November 4, 1872, 
due May 1, 1873, with eight per cent, after 
'maturity. That they have performed all the 
services in said ease, and tbat said note and 
interest has been due and has been, under 
the order of said court, assumed by said as- 
signee, T. R. Bonner; that the last dividend 
has been declared in said cause, and that the 
funds will soon be paid out, and if paid out 
there will or may be no funds out of which 
to pay them. 

The note attached to the petition was as 
follows, to wit: 

"?225.00. Tyl6r, Texas, Nov. 4, 1872. -Due, 
May first, 1872, to Robertson's and Herndon, 
or bearer, at Tyler. Texas, two hundred and 
twenty-five currency dollars. Value received. 
B. K. Smith." 

The petitioners pi-ayed that the assignee 
might be directed to pay them the amount 
due on the note out of the funds for divi- 
dend. The assignee made an indorsement on 
the petition that he had examined it, and that 
the statements were true. The petition was 
then referred to the register, who made the 
following order, to wit: 

By S. T. NEWTON, Register: 

I have examined the statutes with refer- 
ence to the question presented by the fore- 
going application, and can find no authority 
or precedent which will authorize a register 
of the court to order the assignee of a bank- 
rupt estate to pay a claim of any character 
which had not been pi'oven up and filed in 
court, or presented prior to, or on the day 
appointed for the declaratiou of the dividend, 
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and after tlie same had been declared and 
filed in the office of the clerk of the court. 
I must therefore decline to make the order 
prayed for in this case, without any prejudice 
to tiie eo.uitable rights of the parties for com- 
pensation. 

I do hereby certify that there are no oth- 
er funds in the estate of said bankrupt, ex- 
cept the money on which the dividend is now 
declared, out of which to pay the claim of 
applicants, and that this is the final divi- 
dend, unless the suit now pending and un- 
decided in the United States circuit coui-t at 
Tyler, for which this fee was contracted, 
shall bring sufficient funds for another divi- 
dend. 

The foregoing certificate is made at the in- 
stance of applicants, and at their request. 
My order in refusing to allow said claim is 
respectfully certified to the honorable judge 
of said court for review. 

The register also sent the following certif- 
icate to the court, to wit: 

I, S. T. Newton, register of said court in 
bankruptcy, do hereby certify that the fol- 
lowing proceedings were had before me in 
said matter, and the following question arose: 
Has a register of the court the power to va- 
cate, or re-open a dividend which has been 
duly declared in pursuance to notice of meet- 
ings called and held under the provisions of 
the twenty-seventh or twenty-eighth sections 
of the act [14 Stat. 529, 530], for the purpose 
of paying a claim, which was not proved up 
and filed, or presented prior to or on the day 
appointed for the dividend meeting? 

This question arose upon the following 
state of facts: On the 2d day of January, 
A. D. 1S7G, upon the application of T. R. 
Bonner, assignee, a geneiul meeting of the 
creditors of said bankrupts was ordered, in 
accordance with the provisions of the twen- 
ty-eighth section of the act, at Tj^er, in said 
district, on the 1st day of March inst, and 
notice given as required by law. On the 1st 
inst, pui-suant to said order, the meeting was 
held, and a dividend was declared on all 
claims proved and filed against said estate; 
and proper orders were made for paying the 
same, which were filed in the office of the 
clerk of the court. Subsequent thereto, to 
wit, on the 7th inst., Messrs. Robertson and 
Herndon, attorneys, presented and filed their 
application, praying an order of court re- 
quiring the said assignee to pay them the 
sum of two hundred and twenty-five dollars, 
for professional services, out of the funds in 
the hands of the assignee, upon the dividend 
which had been declared at said meeting. 
Their claim being for the amount of a prom- 
issory note, executed by B. K. Smith, bank- 
rupt, in 1872, prior to commencement of pro- 
ceedings against him in bankruptcy, to said 
attorneys for professional services in pros- 
ecuting a suit pending in the United States 
district court at Tyler, to which said suit 
the said assignee was subse'quently made a 
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party by order of the court. I refused the 
order as prayed for, as shown by my order 
indorsed on their application, and my reasons 
therefor. 
Opinion of Register: 

My order on the application brings under 
review by the court, to some extent, the limi- 
tation of the powers and duties conferred 
upon the registei-s of the court by the law. 
By section 4998, Rev. St., the register is in- 
vested with power of holding meetings un- 
der sections 5092 and 5093, and making com- 
putations of dividend and all orders of dis- 
tribution. By section 5096 of the act it is 
required that the estate of the bankrupt shall 
be divided among such of the creditors as 
have proved their debts, in proportion to the 
respective amount of the debts; and by sec- 
tion 5097 it is declared that no dividend shall 
be disturbed by reason of debts being sub- 
sequently proven up; but the creditors prov- 
ing such debts shall be entitled to a divi- 
dend equal to that received by the other 
creditors before any payment is made to the 
latter. In the case of In re Hoyt [Case No. 
6,S06], it is decided that there is no warrant 
in the statute for paying dividends to cred- 
itoi-s who have not proved their claims, and 
that all the sections on the subject refer to 
creditors who have proved their claims. 
From the foregoing sections cited, I am of 
the opinion, and it seems to be clear, that 
they contemplate that ereditoi-s only who 
have proved their debts and filed them in 
court are entitled to share in the dividend 
declared on them, and that the register of 
the court could not order the payment of any 
claim which was not so proven up before tlie 
dividend was made. I do not question that 
the claim presented by said attorneys has 
merit, and that the services have been per- 
formed; but I hold that t have no power to 
vacate the dividend and order payment; that 
the application should have been presented 
first to the court, which in the exercise of its 
equitable powers could make such order as 
was proper. Respectfully submitted. 

DUVAL, District Judge. In declining to 
make the order prayed for in the foregoing 
application, I think Mr. Register Newton is 
correct. His decision is therefore approved 
and confirmed. 

After this decision was rendered the peti- 
tioners filed a petition of review, addressed 
to the judges of the circuit court for the 
Western district of Texas. In this they set 
forth the facts alleged in the original peti- 
tion and the subsequent proceedings there- 
on. They also charged that there was an 
error in the statement of facts in that the 
note was treated as a claim against the es- 
tate, when in fact it served only the pur- 
pose of showing the amount due by the as- 
signee as a part of the expenses; they also 
averred that they did not file the claim be- 
cause they supposed the assignee had in- 
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eluded it in his account, and prayed for ap- 
propriate relief. This was duly served on 
the assignee. Subsequently the petitioners 
filed another petition, addressed to the regis- 
ter. In this they alleged that the assignee 
agreed to pay the fee; that the note was 
merely a memorandum of the amount agreed 
to he paid, and asked that the same be paid. 
"With this petition they filed the following 
account, to wit: 

Estate of B. K. Smith, in bankruptcy, to Rob- 
ertson's & Hemdon, Dr. 

1876. March 6. To prof essional services 
as attorneys, rendered in the case of 
B. K. Smith v. J. H. Parsons, agent 
of W. H. Reynolds, in which suit T. 
R. Bonner became a party complain- 
ant. Suit pending in United States 
circuit court, in chancery, at Tyler, 
Texas, and said services rendered at 
the instance and request of said as- 
signee $225 00 

"With interest at eight per cent, since 
May 1, 1873. 

This petition was then referred to the reg- 
ister, who gave the following decision, to 
wit: 

The daim herein presented was submit- 
ted to me in a former application, and after 
a careful examination of the law, I declined 
to make the order as then prayed for, and 
assigned my reasons therefor. This appli- 
cation comes before me in the form or nature 
of a petition for a rehearing of the same mat- 
ter, in which the learned attorney, who pre- 
sented the former application, very gener- 
ously takes upon himself the fault for the 
erroneous ruling of the register, as he con- 
ceives, in refusing to make the order asked 
for in that application; and alleging the er- 
ror arose from a misconception of the facts 
and law applicable thereto, and refers me to 
the following sections of the Revised Stat- 
utes: 5096, 5097, 5099, 5101. From an ex- 
amination of these sections I see nothing 
that would cause me to change my former 
I'uling. I held then, as I now hold, that the 
jurisdiction and powers of the register ceas- 
ed after a dividend had been declared, and 
the proper orders made for paying the same 
and "filed in court; and that he could not re- 
open or vacate the dividend, and empower 
the assignee to pay any claim of any charac- 
tex", whether the party applying be regard- 
ed as a general creditor of the estate, or en- 
titled to priority under section 5101, Rev. St., 
when there was no notice of such claim giv- 
en to the register prior to the declaration of 
the dividend. 

I am of the opinion that a dividend, when 
made pursuant to proper notice, and filed in 
court, becomes virtually a judgment of the 
court, and cannot be disturbed, except for 
some error committed by the register, ap- 
parent from his memoranda and papers on 
file, existing at the time or prior to making 
the dividend. The law requires the assignee 
of the bankrupt's estate to file, on or before 
the day appointed for the declaration of a 
dividend, his account under oath exhibiting 



just and true items of his receipts and dis- 
bursements, with vouchers therefor, subject 
to examination by the creditors, and to any 
exceptions which they might think proper to 
make. I think it can make no difference, 
so far as the law of the ease is concerned, 
whether the party asking the payment of 
claims out of the funds in the hands of the 
assignee, upon which the dividend had been 
declared, be a general or preferred creditor. 
If the assignee had paid the claim and ex- 
hibited it as a part of his disbui-sements in 
his final account, it would then have been 
open to exceptions as any other item of his 
account by the creditors, and they would 
have had an opportunity of examining it. 
The assignee, who assisted in preparing the 
list of claims for dividend, and in making 
the dividend sheet, having failed to show the 
claim in his account, or give notice of it at 
the time when the list of claims for dividend 
was prepared, I must therefore decline to 
make the order asked for iu this application, 
and adopting, therefore, the reasons assign- 
ed for refusing the former order, and my cer- 
tificate and opinion of the law as then stat- 
ed, and certified to the honorable judge of 
said court. From this ruling the parties 
give notice *of appeal, and pray the same to 
be certified to the Honorable THOMAS H. 
DXJVAD, judge of said court. 

DUVAL, District Judge. Having consid- 
ered the within iietition for review, and ac- 
companying papers, together with the opin- 
ion of Hon. S. T. Newton, register, etc.. of 
date the 5th inst., my conclusion is that it 
would, not be proper to grant the prayer of 
said petition, for the reasons set forth by the 
register, and which are hereby affirmed. 
The relief sought must be refused. 
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In re SMITH. 
[15 N. B. B. a877) 459; i 2 Gin. Law Bui. 119.] 

District Court, S. D- Ohio.2 
Bankkuptcy — LiEX — Bank Check — Appkopria- 

TION OF Ft'XDS. 

1. "Where one who has purchased a cheque 
of one bank upon another fails to present it for 
payment until the drawer has been adjudged a 
bankrupt, he is not entitled to priority of pay- 
ment from the fund in the hands of the as- 
signee, although there were sufficient funds in 
the hands of the drawee at the time of present- 
ment to pay the cheque. 

[Cited in Re Smith, Case No. 12,992.] 

2. Such cheque creates no appropriation of or 
lien upon the fund in the bank, nor does it give 
a right of action against the drawee. Bank of 
Republic v. Millard, 10 Wall. [77 U. S.] 152, 
followed. 

In bankiTiptcy. On certificate of register 
allowing the claim of Jacob "Witteman as a 
prefen'ed debt. 



1 [Reprinted from 15 N. B. R. 459, by permis- 
sion,] 

2 [Affirmed by circuit court. Case unreport- 
ed.] 
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Tlie facts found by the register were as 
follows: Charles A. Smith, the bankrupt, was 
a private banker in Lebanon, Warren county, 
Ohio, receiving deposits, loaning money and 
selling exchange: being styled "the "WaiTen 
County Bank." On the 20th day of Decem- 
ber, 1S72, he drew and sold to Witteman a 
draft or check, numbered seven thousand 
two hundred and forty-three, on the First 
National Bank of New York, for the sura of 
eight hundred and thii-tj*-six dollars and six- 
ty-one cents, having at tlie time and after- 
wards until the instrument was presented 
for payment, funds on deposit with said 
bank sufficient to pay the same, placed there 
to be drawn upon in the course of his busi- 
ness as a banker. On the iJOth of ilay, 1873, 
he conveyed all his property to trustees, for 
the benefit of his creditors, being insolvent; 
and the trustees, by notice to his New York 
depositary, stopi)ed the payment of his out- 
standing drafts and cheeks. On the 11th of 
June a petition in bankruptcy was filed 
against him, and the voluntary assignment 
was superseded. On the 20th of June, the 
Witteman elieek or draft was presented to 
the drawee in New York City, and payment 
refused; the excuse stated in the protest be- 
ing the notice of the trustees forbidding pay- 
ment. The balance on deposit at the time 
was one thousand six hundred and ninety 
dollars and six cents, exceeding all the 
drafts and checks drawn against it This 
sum was afterwards withdrawn by the as- 
signee in bankruptcy, and is now held by 
him. The draft or check was purchased and 
paid for at the time by Witteman in good 
faith, with no suspicion of the financial 
weakness which ended in Smith's suspension 
and assignment five months afterwards; and 
the amount of the draft, at the date it was 
drawn, was credited by Smith to the ac- 
count of the drawee- These facts, with the 
original draft or check and the protest, fully 
.appear in the petition of the creditor Witte- 
man and in the agreed copies of the account 
between Smith and the First National Bank, 
.as it appears on the books of each, covering 
the period from the date of the instrument 
imtil it was presented for payment. 

The following is a copy of the instrument 
.in question: 

• -$830.01. Warren County Bank. Charles 
A. Smith, Proprietor. Lebanon, O., Decem- 
Tjer 20, 1872. Pay to the order of Jacob 
Witteman, Esq., eight hundred and thirty- 
six dollars and sixty-one cents. (Signed) 
Charles A. Smith. To the First National 
Bank, New York City." 

B. B. Wilson, for petitioner. 
Ward & Probaseo, for assignees. 

Before BROWN and SWING, District 
Judges. 

BROWN, District Judge. We fully concur 
in the opinion of the register, that the instru- 
ment in question is a check and not a bill of 



exchange. It possesses the two peculiari- 
ties of the former, viz.: it is drawn upon a 
bank and is payable immediately upon pre- 
sentment; and the fact that it is drawn by 
one bank upon another in a distant state 
does not deprive it of the character with 
which these features have stamped it. In 
re Brown [Case No. 1,985]; Roberts v. Cor- 
bin, 26 Iowa, 315. We entertain no doubt of 
the correctness of the proposition that in a 
case of this kind the assignee has no greater 
rights than the bankrupt. Whatever de- 
fenses are available to the latter are also 
open to him; he takes the property subject 
to all just claims by the way of lien or oth- 
erwise, and except in cases of fraud where 
he represents the creditors, his title is sub- 
ject to the same equities as that of the bank- 
I'upt Mitchell v. Winslow [Case No. 9,G73], 
and notes; In re Wynne [Id. 18,117]; Brown 
V. Heathcote, 1 Atk. 160; Jewson v. Moulson, 
2 Atk. 417; Mitford v. ilitford, 9 Ves. 87; 
Tiffany v. Boatman's Inst., 18 Wall. [85 TJ. S.] 
387. 

While there is some conflict as to the ex- 
act nature of the contract between a depos- 
itor and his banli, it is now settled, so far as 
the federal courts are concerned, that the 
general relation between them is that of 
debtor and creditor; that in the absence of 
an agreement to the contrary, its deposits 
are not special, but become the propertj' of- 
the bank, and that it does not stand in the 
character of a trustee. Bank of the Republic 
v. Millard, 10 Wall. [77 U. S.] 152; Foley v. 
Hill, 2 H. L. Cas. 28; In re Com Exchange 
Bank [Case No. 3,243]; Carr v. National Se- 
curitj'- Bank, 107 Mass. 45, 48; Chapman v. 
White, G N. Y. 412; In re Bank of Madison 
[Case No. 890]; In re Franklin Bank, 1 Paige, 
254. By accepting the deposit the bank im- 
pliedly agrees that it will honor the checks 
of its depositors in the order in which they 
may be presented, to the full amount of the 
deposit, subject only to revocation by death, 
bankruptcy, or a direct order not to pay. 
Dykers v. Leather Manuf'rs' Bank, 11 Paige, 
612; Butterworth v. Peck, 5 Bosw. 341. No 
contract exists primarily between the holder 
and drawee of a check, and the eases which 
have sustained an action in favor of the for- 
mer, have pi'oceeded either upon the theoiy 
that the check operated as an equitable as- 
signment of the fund, pro tanto, or upon the 
familiar principle that the person for whose 
benefit a contract is made may sustain an 
action upon it. Munn v. Burch, 25 111. 21; 
Chicago M. & F. Ins. Co. v. Stanford, 28 111. 
168; Pogarties v. President, etc., of State 
Bank,' 12 Rich. Law, 518; National Bank v. 
Elliot Bank, 5 Am. Law Reg. 711; Weston v. 
Barker, 12 Johns. 276. The authority of 
these cases, however, is denied in Bank of 
the Republic v. Millard, 10 Wall. [77 U. S.] 
152, above quoted, veiy recently affirmed in 
First Nat, Bank v. Whitman [94 U. S. 343], 
and the doctrine there announced that no 
such action will lie, must be accepted as the 
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law of tliis case. It is abundantly supported 
by such cases as BuUard v. Randall, 1 Gray, 
606; Chapman V. WMte, 6 N. y. 412; Butter- 
worth T. Peck, 5 Bosw. 341; Second Nat. 
Bank T. Williams, 13 Mich. 282; Dykers v. 
Leather Manuf'i-s' Bank, 11 Paige, 616; 
Wharton v. Walker, 4 Bam. & O. 163; War- 
wick V. Rogers, 5 Man. & G. 374, and must 
be regarded as overruling the leading case 
of Munn v. Burch, to the contrary. 

While we need not for the purposes of this 
■ease question the proposition that a check is 
an assignment, pro tanto, of the depositor's 
money in the hands of the bank, it still re- 
mains to be decided when it takes effect as 
such assignment; not, we conceive, when it is 
delivered to the payee, because the check may 
"be revoked by others subsequently drawn but 
earlier presented. If checks worked an im- 
mediate transfer of the fund, an action would 
lie in favor of the payee, and no banker 
would be safe in paying them, since he could 
never know that the money had not already 
"been assigned to persons holding prior checks. 
If, in such case, the bank and its contents 
were burned before the check," in the ordinary 
<course of business, was presented, the loss 
would be that of the payee. We deem it a 
logical conclusion from the case above cited, 
that if the check be an assignment at all, it 
■does not take effect as such until accepted 
or certified by the bank, unless perhaps it be 
taken upon the faith of a previous promise to 
honor it. In Bullard v. Randall, 1 Gray, 605, 
it was held that a check constitutes no assign- 
ment until presented for payment and ac- 
<eepted by the bank, and where the bank was 
garnfshed by a creditor of the depositor after 
the check was di-awn, but before it was pre- 
sented, it was held that the garnishing cred- 
itor had the prior legal daim to the fund. If 
this case be law, we do not see how the peti- 
tion under consideration can be supported. 
See also Butterworth v. Peck, 5 Bosw. 341. 
Whenever the check is accepted or certified 
SI new contract arises between the pa.yee and 
the bank, upon which an action may be 
l)rought, upon a subsequent refusal to pay. 
There is no reason why checks should stand 
in any better position than assignments of 
•other choses in action, against which the oth- 
er party to, the conti-act is always protected 
■until notice of the assignment. Were the 
question an original one, we should be dis- 
posed to regard a check rather as a power of 
•attorney to draw a certain amount of money 
4ind appropriate it to the payee's use, than an 
jibsolute appropriation of the amount. The 
power of revocation remaining in the drawer 
is an incident to the power of attorney but 
3iot to the assignment. Although in several 
cases, (notably the following in Ohio: Mor- 
risons v. Bailey, 5 Ohio St. 13; Andrew v. 
Blachly, 11 Ohio St. 89; Stewart v. Smith, 
17 Ohio St. 82, 85), a cheek is characterized 
.as an appropriation or equitable assignment 
•of a fund; it differs from a bill of exchange 
•only in being payable upon presentment, with- 



out grace, and in the fact that no notice is 
necessary to charge the drawer. 

There are several cases strongly adverse to 
the position assumed by the petitioner. In 
Dickey v. Harmon [Case No. 3,894], a draft 
upon one Jameson was given by the bank- 
rupts to Saekett, and presented to the drawee 
for acceptance. The drawee admitted himself 
indebted to the bankrupt in the amount of the 
draft, but refused to, accept because the money 
in his hands had been attached by the cred- 
itors of the bankrupt. The only question was 
whether the complainants, the assignees of 
the bankrupt, or Saekett should have the mon- 
ey in the hands of Jameson. It was contended 
that the draft was an assignment of the funds 
in the hands of the drawee, and gave the 
payee an equitable right to recover the money, 
and that it was not revoked by the subse- 
quent banki-uptcy, but the court held the as- 
signee entitled to the money. In Bank of 
Commerce v. Russell [Id. 884], complainant, 
in the comse of its banking business, sent 
certain notes to a firm of bankei-s at Pleasant 
Hill, Missouri, for collection. The firm col- 
lected the money and, having two thousand 
dollars on deposit in the Second National 
Bank of St. Louis subject to their order, sent 
the complainant a draft on this bank for a 
portion of the money coUectedi The draft 
was presented, payment demanded and re- 
fused, and the draft protested. The drawers 
having failed, and the assignee having come 
into possession of the two thoiisand dollars 
deposited in the Second National Bank, it was 
claimed: (1) *That the money was held in 
trust for the complainant, and hence that it 
did not vest in the assignee. (2) That the 
drafts drawn by the bankrupts amounted to 
an equitable assignment of that amount in 
favor of the complainant. The court— Dillon, 
J.,— held that "the complainant was not en- 
titled to relief. Except that the instrument is 
termed a draft, the case is directly in point. 
The following cases are veiy nearly if not 
quite analogous: First Nat. Bank of Mount 
Joy V. Gish, 72 Pa. St. 13; Randolph v. Ganby 
[Case No, 11,559]; Walker v. Seigel [Id. 17,- 
085]. 

It is not denied there are several cases 
which support the position taken by the regis- 
ter; but so far as they conflict with the 
leading case of Bank of the Republic v. 
Millard [supra], we are consti-ained by the 
latter as a binding authority. In McGregor 
■ v. Loomis, 1 Disn. 247, a depositor drew a 
check upon his banker which was presented 
and payment refused, although the banker 
still held the funds of the depositor. The 
banker then failed, and his assignee claimed 
the depositor's money, notwithstanding the 
depositor had ordered the banker to pay it 
out, and that order was presented, thus giving 
him notice of the depositor's appropriation of 
the fund. It was held by a divided court, 
that the check was an absolute appropriation 
of so much money in the hands of the banker 
to the holder of the check, and there it ought 
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to remain until called for. Tliis case seems 
to be not only in direct conflict Ti'itli Cliap- 
man v. White, but irreconcilable ■svith tlie rea- 
soning in the case of Bank of tlie Republic 
v. Millard. We do not consider the other 
Ohio eases as conflicting at all with the posi- 
tion taken here, as the point in each seems 
to have been whether the iusti'ument was a 
check or draft, and payable with or without 
grace. In Blin v. Pierce, 20 Vt. 25, and Ex 
parte South, 3 Swan. 392, the orders were 
accepted before the bankraptcy, and the ques- 
tion there involved did not here arise. To the 
same effect is MandeviUe v. Welsh, 5 Wheat. 
[18 U. S.] 277, 286. In Re Brown [Case No. 
1,98-3], certain checks were dra^s^Ti in favor of 
one Curtiss, by Brown's agent, as collateral 
security for a promissory note made by Cur- 
tiss and payable to Brown, for his accommo- 
dation. The checks were made paj^able on 
two certain days, and were presented on those 
days, but not on the last days of grace; but 
during the three days of grace, the drawer 
had not suflieient funds in the bank on which 
they were drawn to pay them, although there 
was a small balance there in his favor. It 
was held that the instruments were checks, 
were properly presented, and were not en- 
titled to grace, and that Brown was not en- 
titled to notice of protest. It is trae that in 
the conclusion of the case Jlr. Justice Stoiy 
decides that the petitioners are entitled to be 
relieved in equity to the full amount of the 
d^bt proved by them, for which the checks 
were given by the bankmpt; but from a care- 
ful perusal of the case we do not gather the 
inference that the petitioners were decreed 
any priority of payment. Indeed, the ease did 
not admit of a preference, as there were in- 
sutfieient funds in the bank at the time the 
checks were made payable, or for three days 
thereafter. The main question in the case 
was whether the fact they were made pay- 
able on a future day characterized them as 
bills of exchange, and it was held it did not. 
That question does not arise in this ease. 

The case of Roberts v. Corbin, 26 Iowa, 315, 
is admitted to be upon all-foui-s with the one 
under consideration. It was held: First. 
That a draft drawn- by one banker upon an- 
other in a different state, haying funds of the 
drawer on deposit, in favor of a third per- 
son as payee, is to be regarded simply as a 
banker's check, and not as a foreign bill of 
exchange. This proposition we expressly af- 
firmed at the outset of this opinion. Second. 
The holder of such a cheek may maintain an 
action thereon, before acceptance, against the 
drawee thus having the funds of the drawer 
in his hands, and wrongfully refusing to pay 
the same. Third. A general assignment of 
the drawer for the benefit of his creditors, 
after drawing the check, but before the same 
is presented, will not invest his assignee with 
the right to the money represented by the 
check, nor affect the rights of the payee there- 
to. Fourth. The assignee, in a general as- 
signment for the benefit of creditors, takes 



the property of Ms assignor, subject to all the 
equities existing against it in favor of third 
parties. He merely stands in the shoes, and 
succeeds to the rights of his assignor. It will 
be obsei-ved that the second proposition lies at 
the foundation of this whole opinion, and the 
correctness of this is expressly denied by the 
supreme court of the United ^States in Bank 
of the Republic v. Millard. The case is rea- 
soned with a good deal of care, although it 
does not carry the weight it would have, had 
all the judges concurred in the opinion. 

While it is conceded that the petitioner 
possesses the same rights, as against the as- 
signee, that he would have against the bank- 
rupt, the only property of the latter upon 
which he could have the pretense of a lien, 
by way of appropriation, would be that in 
the hands of the bank, and if he cannot en- 
force that lien, that is, if he has no right of 
action against the bank, it is because no such 
lien or appropriation exists, until the check is 
accepted or certified. We do not see how, if 
Smith liad settled with the bank before this 
check was presented, and had drawn his de- 
posits, the creditor would have a, lien upon 
that money, or indeed anything but a bare 
right of action against the drawer. It may be 
assumed that he intended to invest the payee 
with the right of drawing the money repre- 
sented by the check, but his subsequent in- 
tent to revoke or countermand that, must be 
conclusively presumed from the act of assign- 
ment. His funds in bank, ujiappropriated. un- 
doubtedly passed to his assignee, under the 
authorities above quoted, and we are eon- 
strained to hold that inasmuch as this check 
was never presented, it wi'ought no appropria- 
tion. We lay no stress upon the want of dili- 
gence in presenting the check until six months 
after it was drawn, as affecting the legal 
rights of the payee, although he thereby fails 
to show that equitable title to relief which 
prompt action upon his part might have sug- 
gested. Conroy v. Warren, 3 Johns. Cas 259. 

As there was no appropriation and no right 
of action against the drawee, we think the pe- 
titioner is not entitled to priority of payment, 
I and his petition must be dismissed. 

On appeal to the circuit court this case was 
affiirmed by Mr. Justice Swayne. [Case unre- 
ported.] 



Case KTo. 13,991. 

In re SMITH. 

[16 N. B. R. 113.] 1 

District Court, E. D. Virginia. Aug. 2, 1877. 

Baxkutjptcy — Partxersuip — Surety for Debt — 
Rights of Solvext P.\htxer. 

Where a partnership of two partners in equal 
interest were bound as a firm as surety for a 
debt, and a decree was rendered against the firm, 
for the debt, to be paid, and which was paid, 
out of the social assets, the firm having been 
dissolved, and a balance having been left due. 
but not ascertained by judicial judgment or de- 
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cree, from one of the partners to the other, and 
the partner who owed the balance having, after 
all this, gone into bankruptcy, held, that the sol- 
vent partner had no right to be .subrogated to 
the rights of the creditor of the firm, who ob- 
tained the decree, for half the amount paid, 
against the individual estate of the banlirupt 
partner, as against other creditors of that part- 
ner. 

On exceptions of P. "W. Harwood, late part- 
ner, to the report of liens and their priorities, 
made by Special Commissioner Howard. G. 
W. Smith and P, W. Harwood were partners 
under the name of Smith & Harwood. In a 
chancei-y suit between the partners for a set- 
tlement of accounts, it was ascertained by a 
decree of June 26, 1873, that as of the 3d of 
June, 1873, their partnership assets amount- 
ed to twenty thousand nine hundred and fifty- 
three dollars and forty-five cents, and their 
debts to thirteen thousand eight hundred and 
seventy-seven dollars and thirty cents, leav- 
ing an estimated sui-plus of seven thousand 
and seventy-six dollars and fifteen cents, 
but that Smith owed Harwood, on account 
of the transactions of the firm, ten thousand 
and seventy-five dollars and fifteen cents. 
There has been no final decree ascertaining 
the clear assets of the firm, and requiring 
Smith to pay any finally ascertained sum to 
Hanvood. In a suit pending at the time by 
Douglass H. Gordon against one L. W. Rose 
as principal, and the firm of Smith & Har- 
wood as guarantoi-s, for a debt held by Gor^ 
don against Eose, there was a recovery, by 
decree of May 13, 1874, against these defend- 
ants. The property of Eose being insufficient 
to pay the whole debt, the decree required 
the firm of Smith & Harwood to make good a 
deficiency of five thousand eight hundred and 
ninety-four dollars and sixty-three cents, due 
as of June 6, 1874, which sum was directed 
to be paid, and was paid, out of the assets of 
Smith & Harwood. Smith afterwards went in- 
to bankruptcy, and this court became charged 
with the duty of settling his estate. Harwood, 
by exception to the report of liens and their 
priorities, made in the cause by Special Com- 
missioner Howard, claims a lien upon the 
individual estate of Smith, by right of subro- 
gation to Gordon, for half the deht of five 
thousand eight hundred and ninety-four dol- 
lars and sixty-three cents, which was paid 
out of the pai-tnership assets to Gordon. 

E. Y- Cannon and 0. U. Williams, for ex- 
ceptant. 
P. M. Conner, for other lien creditors. 

HUGHES, DisUiet Judge. If this debt of 
the fii*m had not been paid out of the social 
assets, but had been paid out of the individ- 
ual property of Harwood, then the question 
of subrogation as to half the debt, in favor 
of Harwood, might arise. But the debt hav- 
ing been paid with social assets, there is 
no right of subrogation as to Harwood's half, 
so far as the debt specifically paid with 
social assets is concerned. If in the suit for 
settlement between the partners a final bal- 



ance had been foimd due from Smith to Har- 
wood, and a decree rendered requiring Smith 
to pay that balance to Harwood; and after- 
wards this debt to Gordon had been decreed, 
and Harwood had paid it out of his individ- 
ual means; then, and in that event, Harwood 
might have had a right of subrogation for 
half against Smith's individual estate. There 
is no reason why a person who is a partner, 
has become surety for another happening to 
be a partner, and has out of his individual 
means, after final settlement of the partner- 
ship affairs, paid a joint debt, should not be 
subrogated to the rights of the creditor of 
both against the individual estate of the 
other partner, for the proportion of the joint 
debt for which his other partner was liable- 
See Will. Eq. Jur. (Ed. 1875) pp. 107-117, and 
cases cited. But this right of substitution 
plainly cannot arise when the debt was a 
social debt, and was paid with social assets; 
certainly not as against the creditors of 
either paitner. The debt to Gordon was a 
social debt, and paid out of social assets. 
The payment consumed, or well-nigh consum- 
ed, the whole assets of the firm, leaving 
Smith's debt to the firm, which amounted on 
the 3d of June, 1873, to ten thousand and 
seventy-five dollars and sixty-three cents, 
wholly or almost wholly^ due. If Hai-wood 
had obtained a decree against Smith for a 
definite sum as the balance due especially to 
himself, into which balance this debt paid to 
Gordon would indirectly have entered, the bal- 
ance itself might have been claimed of Smith 
by Harwood, as any other creditor might claim 
an asceiiained debt But Harw^ood cannot, 
in the absence of such decree of final set- 
tlement, go back of it to the suit of Gordon 
against the firm, and claim contribution out 
of Smith's estate for half of the Gordon de- 
cree. The payment of that decree out of the 
social assets only created an item in the ac- 
count between the two partnei-s and their 
firm, and only indirectly fell upon Harwood 
for payment out of his portion of the social 
assets, or his individual estate. 

The report of the commissioner in this re- 
spect, as in all others, must be confirmed; 
and I win sign a decree accordingly. 



Case No. 1S,99S. 

In re SMITH. 

[16 N. B. R. 399; i 10 Chi. Leg. News, 86; 5 
N. Y. WMy. Dig. 322.] 

District Court, D. Massachusetts. Nov. 10, 
1877. 

Bankkdptct — Appropriation— OuDERS on Fdxds 
IS Hands of Attokney. 

The bankrupt, nearly a year before the peti- 
tion was filed, left for collection with his at- 
torney a note signed by a third person, and sub- 
sequently drew several orders upon him payable 
out of the proceeds thereof. Held, that the 

1 [Reprinted from 16 N, B. R, 399, by permis- 
sion.] 
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holders of the orders were entitjed to payment 
out of such proceeds, in preference to the as- 
signee. 

The decision of this case was sutunltted 
to the court upon a written statement of 
facts in accordance with Kev. St. § 5011. [E. 
il.] Smith, the bankrupt, nearly a year be- 
fore the petition was filed, left for collec- 
tion with Mr. Field, his attorney, a note sign- 
ed by a third person, for eight hundred and 
fifty dollars, and an action was brought upon 
it, which ripened into a judgment at about 
the time the bankruptcy took place, which 
was August 25, 1875. In the meantime, the 
bankrupt drew several orders upon air. Field, 
some of which were negotiable and some not, 
requesting him to pay divers sums to the 
several payees. It was not contended that 
any of these orders were fraudulent or void- 
able for want of consideration, or as prefer- 
ence or otherwise. It was the intention of 
the bankrupt that these orders should be paid 
from the proceeds of the note when collected 
by ilr. Field, and he so informed Mr. Field 
4ind the payees; and the acceptance was in 
■each instance expressed substantially as fol- 
lows: "Accepted when collected," or "After 
■collections made over and above the amount 
of prior acceptance." Mr. Field obtained judg- 
ment for the debt and costs, and levied on 
■certain real estate of the judgment debtors, 
but no money has come to his hands, as the 
<iebtors have a right to redeem within a cer- 
tain time. Soon after the levy, the assignees 
in bankruptcy of Smith's estate notilied his 
attorney, Field, that they discharged him 
from the case, tendering him the taxable 
costs, and offering to pay for his services up 
to that time. They refused to indemnify him 
iigainst the acceptances above mentioned, and 
notified him that they revoked the same; and 
he declined the tender. Upon these facts, the 
question submitted was whether the as- 
signees in bankruptcy or the holders of the 
orders had the better title to the proceeds of 
the note or of the judgment obtained thereon. 

XiOAYELL, District Judge. I suppose that 
the aggregate amount of all the orders given 
by the bankrupt, and conditionally accepted 
by Mr. Field, will be enough to absorb the 
uet proceeds of the judgment, after deduct- 
ing the reasonable counsel fees of Mr. Field. 
If not so, the assignees would, perhaps, have 
a strict legal right to collect the money, even 
though the orders may be valid; in which 
case, they would be trustees for the holders 
of the orders, to the extent of their several 
■demands, and trustees for the general cred- 
itors of Smith, for the remainder. I under- 
stand, however, that the question which the 
parties wish me to decide is whether the 
orders are valid, and create a change in the 
proceeds of the judgment against the as- 
signee in bankruptcy; and that the settlement 



will be readily made by the parties when this 
is decided. It is the law that an ordinary 
bill of exchange, like those which pass be- 
tween merchants, does not operate as an as- 
signment of any funds in the hands of the 
acceptor. The reasons are: (1) That such a 
bill is a well-known commercial security 
which is taken upon the credit of the parties; 
and (2) the great inconvenience to trade if 
merchants and bankers were to be held as 
trustees for the holders of all their accept- 
ances. Harris v. Clark, 3 Comst. [3 N. Y.] 
93; Cowperthwaite v. Sheffield, Id. 243; Hop- 
kins V. Beebe, 2 Casey [26 Pa. St.] 85; Thom- 
son V. Simpson, 5 Ch. App. GoO. 

The supreme court of the United States, 
and the courts of many of the states where 
the question has arisen, have applied a sim- 
ilar rule to bank-checks, "that no right to the 
deposit of the di-awer of the cheek passes to 
the paj^ee by the signing and delivering of the 
check. In other states, the bank-check is 
held to work an assignment. See Bank of 
Republic y. Millard, 10 Wall. [77 U. S.] 152; 
Bullard v. Randall, 1 Gray, G05; Dana v. 
Boston Third Nat. Bank, 13 Allen, 445; Can- 
V. National Security Bank, 107 Mass. 45; 
Lunt T. Bank of North America, 49 Barb. 
221; Strain v. Gourdin [Case No. 13,521]; In 
re Smith [Id. 12,990]; and the cases cited in 
Judge Brown's opinion. The reasons for this 
rule do not apply to a draft or order which is 
made pavable out of a particular fund. Such 
a paper is not, strictly speaking, a bill of ex- 
change, and it is well settled that such an 
order makes an assignment in equity, wheth- 
er accepted or not. Spain v. Hamilton, 1 
Wall. [GS U. S.] 604; Yeates v. Groves, 1 Yes. 
Jr. 280; Ex parte Alderson, 1 Madd. 53; Ex 
parte South, 3 Swanst. 392; Diplock v. Ham- 
mond, 2 Smale & G. 141, 5 De Gex, M. & G. 
320; Cutts V. Perkins, 12 Mass. 206; Robbins 
V. Bacon, 3 Greenl. 346; Legro v. Staples, 16 
Me. 252; Lowery v. Steward, 25 N. Y. 239; 
Moody V. Kyle, 34 Miss. 506. 

Then the only question is, whether these 
drafts were payable out of the proceeds of 
this note; and it cannot be doubted that they 
were. The drafts, as drawn, do not express 
this fact, but the mode of acceptance does. 
An agreement for such payment is perfectly 
good in equity, though made wholly by word 
of mouth; and therefore the facts found in 
this case, that the creditors were severally 
informed that the order was to be paid out of 
the proceeds of the judgment, would bind the 
fund, in equity, even if the acceptance had 
been absolute. It is hardly necessaiy to say 
that an assignee in bankruptcy takes the 
property subject to all equitable as well as 
legal liens. 

My decision, therefore, is that the several 
holders of the orders are entitled to be paid 
the amounts of their several acceptances in 
preference to the assignee in bankruptcy. 



[22 Fed. Cas. page 411] 



(Case No. 12,994) SMITH 



Case No. 1S,993, 

In re SMITH. 

[1 N. Y. Leg, Obs. 249; 5 Law Hep. 372.] 

District Court, S. D. New York. Jan., 1843. 

BANKBDPTCr — INJCKCTIOX — ATTEMPT TO EMBEZ- 
ZLE Estate. 

1. "Wliere it appears that there is a covenous 
•contrivance between the bankrupt and other 
parties to embezzle the estate for the benefit of 
the bankrupt or. his preferred creditors, the 
court will interpose by injunction, upon ade- 
-Quate security being given to cover all probable 
losses. 

2. A party is to be regarded to certain pur- 
poses a bankrupt from the time the application 
is presented to the court, and the decree, when 
rendered, will retrospect, so as to act upon his 
-estate and rights as they existed when the bank- 
ruptcy occurred. 

This was a petition upon the footing of an 
order to show cause in case of involuntary 
bankruptcy, and that the bankrupt [John 
Harper Smith] had secretly and fraudulent- 
ly transferred his goods, etc., by eovenous 
Ingenuity with Smith and Miller, and pray- 
ing an injunction against all. 

P. Clark, for creditors. 

H. P. Barker, for bankrupt. 

BETTS, District Judge. The first section 
of the act manifestly contemplates that on 
facts there indicated being established In 
the manner pointed out, a decree of bank- 
ruptcy was to be rendered iustanter. But 
the seventh section, by requiring a period 
of notice and authorizing cause to be shown 
against a decree of bankruptcy, by necessary 
intendment, defers the decree until the pe- 
riod of notice has expired, and the opportuni- 
ty to avoid the decree has been allowed all 
persons interested. Nevertheless, to certain 
purposes, the party is to be regarded a bank- 
rupt from the time the application is pre- 
sented to the court. The statute expressly 
provides he may be so declared, and the 
decree, when rendered, will necessarily re- 
trospect, so as to act upon his estate and 
rights as they existed when the bankruptcy 
occurred. In case of involuntary proceed- 
ings, such bankruptcy arises upon the com- 
mission of any act designated by the statute, 
and the jurisdiction of the eoui-t attaches in 
respect to it on the presentation of the pe- 
tition. Under the high equity powers con- 
ferred by the statute, it must be eomijetent 
to the court to give full effect to its jurisdic- 
tion for the protection of creditors and the 
preservation of interests in which all par- 
ties are concerned. It may restrain wanton 
waste of the estate, and, by parity of rea- 
son and necessity, must be empowered to 
interfere and secure the property of the 
bankrupt from being dissipated or with- 
drawn by himself or his voluntary assignees. 
In this case the petitioner shows a eovenous 
contrivance between the bankrupt and "the 
other parties to embezzle the estate for the 
benefit of the bankrupt or his preferred cred- 



itors, and the law will not compel creditors 
to await the remedies of suits by the as- 
signee at some future day, and against par- 
ties of questionable responsibility, but will 
at once arrest the propeity, and place it 
where it may be commanded if the decree of 
bankruptcyis perfected. This extraordinary, 
but necessary, power will be so exercised as 
to hold those upon whom it acts indemni- 
fied, in case the creditors fail to establish 
good cause for their proceeding.' Security 
will accordingly be exacted to an amount ad- 
equate to cover all probable losses, and 
thereupon an injunction will issue. 
Decree accordingly. 

[For hearing on a motion to dissolve the 
above injunction, see Case No. 12,994.] 



Case No. 1S,994. 

In re SMITH. 

[1 N. Y. Leg. Obs. 291.] 

District Court, S. D. New York. 1843. 

Courts— Ixjdnotion'—Bankrcptot. 

The United States circuit and district courts 
can exercise the power of granting injunctions 
in cases in bankruptcy ex parte, and without 
notice to the adverse party or his attorney. 
[Cited in Re Muiler, Case No. 9,912; Re Prov- 
idence & N. Y. Steamship Co., Id. 11,451.] 
[Cited in Hill Manuf'g Co. v. Providence & 
N. Y. Steamship Co., 113 Mass. 501.] 

[In the matter of John Harper Smith, a 
bankrupt] 

This was an application to dissolve an in- 
jimction [granted in Case No. 12,993]. 

H. P. Barber, for bankrupt. 
" P. Clark, for creditors. 
Cur, ad vult 

BETTS, District Judge. On the 22d day 
of September, Jacob Tweedy moved the 
court to set aside the injunction issued in 
this case, and served on him on the 16th of 
August preceding. His motion was rested 
on the ground that an injunction was gi-ant- 
ed on the ex parte application of creditors, 
and without notice to him. The counsel con- 
tended that by the act of congress of March 
2, 1793, an injunction cannot be granted in 
any case by the supreme or circuit court, 
or any judge of those courts, without pre- 
vious reasonable notice to the adverse party 
or his attorney; and that the act of Febru- 
aiy 13, 1S07, in extending the power to the 
district judges, gave it also the same limita- 
tion. It would meet this branch of the ar- 
gument with a sufficient answer to obsei*ve 
that the act of 1S07 does not give the power 
to the district court, but constitutes the dis- 
trict judge an injunction master, as it were, 
in a certain class of eases, and in a quali- 
fied manner. When full equity powers are 
given to the court in bankruptcy by a sub 
sequent statute, the limitation or the ex- 
ercise of these new powers is not neces- 
sarily to be understood as accompanying 
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their bestowment. But the more satisfac- 
tory view of tlie subject, and that which has 
induced the court in repeated instances to 
gi-ant injunctions in hanlcrupt eases instan- 
ter, and without notice, is that the restric- 
tion in the act of 1793 [1 Stat. 333] applies 
only to cases or suits pending in the su- 
preme or circuit court. In these particular 
instances the injunction cannot issue with- 
out a previous notice to the adverse party, 
but the restriction does not apply where, as 
under the banla-upt act, a mere equity juris- 
diction is created, and is conferred upon the 
district court in relation to matters pending 
in that court, and within its cognizance ex- 
clusively. I find that Judge Story has ex- 
amined this subject at a later day, and has 
affirmed the construction this court had giv- 
en the act in this respect. His reasoning 
upon the topic cannot be fortified by any 
remarks I could offer, and I shall content 
myself with reasserting the power as it has 
been exercised in this court since the bank- 
rupt act went into operation, and adopting 
his opinion as a satisfactory indication of 
the practice. Carlton's Case [Case No. 2,- 
415]. Judge Judson, of the Connecticut dis- 
trict, pursues the like practice. Calender's 
Case [Id. 2,30S]. aiotion denied, with costs. 



Case No. IS, 995. 

In re SMITH. 

[1 Woods, 478; i 13 N. B. E. 236.] 

Circuit Court, S. D. Georgia. April Term, 
1871. 

Baskruptct— Discharge— Omission to Schedule 

PKOPEKTT — ISTEXTIOS. 

An omission to include all his property in his 
schedule is not of itself cause for refusing a 
bankrupt his discharge. The omission must be 
for the purpose of concealment, or to mislead 
or defraud. 

[Cited in Re Boynton, 10 Fed. 279.] 

This was a petition of review, filed under 
the second section of the bankrupt act, for 
the reversal of an order of the district court. 

H. R. Jackson, for petitioner. 
F. S. Hesseltine, for respondent. 

BRADLEY, Circuit Justice. The petition- 
er asks for a revei-sal of the decree of dis- 
charge, because the district court overruled 
and disregarded a report of the register as to 
certain proceedings had before him, in which 
the creditor objected to the discharge, and 
desired a trial on the subject. If a credit- 
or objects to the discharge of a banki-upt, 
the 31st section of the bankrupt act requires 
that he should file a specification in writing 
of the grounds of his opposition, and enacts 

1 [Reported by Hon. William B. Woods. Cir- 
cuit Judge, and here reprinted by permission.] 



that the court may, in its discretion, order 
any question of fact so presented to be tried 
at a stated session of the court. The 24th 
general order requires the creditor to file his 
specification of the grounds of his opposition, 
in writing, within ten daj's after the time 
for showing cause, and directs that the court 
shall thereupon make an order as to the en- 
try of said ease for trial, etc. Supposing 
that the objections to the discharge in this 
case were properly filed, an examination of 
them, as certified by the register, shows that 
they could not, if fully sustained, have pre- 
vented the bankrupt's discharge. The spec- 
ification is, that the schedule filed by him 
did not contain a full and complete state- 
ment of the property owned by him at the 
time of filing his petition; the following 
items not being contained therein, to wit: 
one tract of land, etc. (describing it, together 
with other property also described). An 
omission to include all his property in his 
schedule is not, of itself, cause for refusing 
a bankrupt his dischai-ge. It must be done 
for the purpose of concealment, or to dc 
fraud, or to mislead. There must be false 
swearing, or some other of those delicts 
which are enumerated in the law as grounds 
for refusing a discharge. They are enumer- 
ated in the 29th section of the bankrupt act. 
A mere omission of property is not one. 

The parties have sent up to the court n 
statement of facts alleged on the one side 
and the other, in reference to the mattci* 
specified; but it does not aid the objection, 
but rather shows that the debtor had an ex- 
cuse, if not an entire justification, for the 
omission. It seems that the property omit- 
ted was, in 1865, decreed to be conveyed to 
a trustee for the benefit of the banknipt's 
wife. The creditor alleges that that decree 
was obtained by the procurement of the 
bankrupt, and was in fraud of creditors. It 
certainly could not have been procured in 
contemplation or in fmud of the bankrupt 
law, for it was rendered two years before 
the passage thereof. It raises an issue en- 
tirely distinct from and collateral to the is- 
sue in this case, and one that the assignee 
may well be justified in subjecting to a le- 
gal investigation. It is very possible that 
the assignee may recover the property, and 
employ it for the benefit of the creditors. 
But it must, at least, be conceded, that there 
was a plausible excuse for its omission from 
the schedule, and that a fraud in. the pro- 
curement of that decree does not necessarily 
imply deceit in the omission of the property 
from the schedule. And as no perjui-y is 
charged against the bankrupt, nor any de- 
sign to conceal the property, but the omis- 
sion alone is relied on for preventing a dis- 
charge, I think the district judge was justi- 
fied in overruling the objection, and refus- 
ing an issue. The decree is affirmed. 
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Case ISTo. 12,996. 

In re SMITH. 

[2 -Woods. 458; 1 2 N. Y. Wkly. Dig. 532; 14 
N. B. a. 295; 8 Chi. Leg. News, 315; 3 Gent. 
Law J. 386; 3 Am. Law T. Rep. (N. S.) 335.] 

Circuit Court, N. D. Georgia. March, 1876. 

BASKRUPTCy — EXEJrPTIOX — COSSTITOTIOXALITX 

OF Amesded Act. 
The act of congress, approved March 3, 1873 
[17 Stat. 577], prescribing what property shall 
be allowed the bankrupt, as exempt from the 
operation of the bankrupt law, is uniform and 
constitutional. 
[Cited in Darling t. Berry, 13 ITed. 670.] 
[Cited in brief in Wooster v. Bullock, 52 Yt. 
51.] 

[See review of the action of the district court 
of the United States for the Northern distiict 
of Georgia.] 

This was a petition filed to reverse a decree 
of the district court in bankruptcy. The facts 
of the case appeared from the pleadings and 
evidence to be as follows: John W. A. Smith, 
was adjudicated a bankrupt by the district 
court on June 3, 1873. At the date of tbe 
adjudication, the petitioner, Mathew Whit- 
field's administrator, was the judgment cred- 
itor of tbe banlampt in the sum of §8,397. 
Tlie judgment "was rendered prior to July 21, 
1S68, -when tbe present constitution of Geor- 
gia went into effect, and was a lien upon the 
real estate of the bankrupt. By an act passed 
prior to and in force in 1864, when the debt 
due to the petitioner was contracted and 
which remained in force until the adoption of 
the constitution of 1868, there was allowed to 
tbe head of a family, as a homestead exempt 
from execution, fifty acres of land, and in ad- 
dition thereto, five acres for each of his chU- 
drou under sixteen years of age. By the con- 
stitution of 18G8, and by an act of the legis- 
lature, passed October 3, 1868, to carry the 
constitutional provision into effect, there was 
allowed to the head of a family a homestead 
of realty, exempt from execution, of the value 
of two thousand dollars. The judgment of 
the petitioner against the bankrupt was duly 
proven and allowed as a debt against the 
bankrupt estate, prior to June 30, 1874. On 
that day the assignee in bankruptcy set off to 
the bankrupt his homestead, according to the 
provisions of the act of 1864, namely, ninety 
acres of land, that being fift^-- acres and five 
acres in addition thereto for each child of the 
bankrupt under sixteen years of age. The 
bankrapt claimed that he was entitled to have 
assigned to him the homestead allowed by the 
constitution of 1868, and the act of October 3, 
1S6S, to wit: realty of the value of $2,000. 
He liierefore filed with the register his objec- 
tions to the assignment made by the assignee. 
The register referred the question thus raised, 
with his opinion thereon, sustaining the objec- 
tions of the bankrupt against the assignment, 
to the district judge who also sustained the 
objections of the bankrupt, and held that he 

1 [Reported by Hon, William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



was entitled to have his homestead set off 
under the provisions of the act of October 3, 
1SG8, notwithstanding the fact that the debt of 
the objecting creditor was contracted, and the 
judgment therefor a lien upon the realty of 
the bankrapt before the change in the home- 
stead law. To review and reverse this deci- 
sion of the district judge is the pui-pose of this 
petition, filed by the administrator of the judg- 
ment creditor. 

C. Peeples and E. P. Howell, for petitioner. 
J. S. Boynton and F. S. Dismuke, contra, 

WOODS, Circuit Judge. The case turns 
upon the constitutionality of the act of con- 
gress approved March 3, 1873, entitled "An act 
to declare the true intent and meaning of the 
act approved .Tune 8, 1872 [17 Stat. 334], 
amendatoiy of the general banla-upt law." 17 
Stat, 577; Rev. St § 5045. This statute en- 
acts that "the exemptions allowed the bank- 
rupt * * * shall be the amount allowed by 
the constitution and laws of each state re- 
spectively as existing in the year 1871, and 
that such exemptions be valid against debts 
contracted before the adoption and passage 
of such constitution and laws, as well as those 
contracted after the same, and against liens 
by judgment or decree of any state court, any 
decision of any such court rendered since the 
adoption and passage of such constitution and 
laws to the contrary notwithstanding." 

To put the question deaily in view, it must 
be stated that after the adoption of the con- 
stitution of 1868, and the act of October 3, 
1868, to carry into effect the exemptions pre- 
scribed by the constitution, the supreme court 
of Georgia, at its January term, 1873, in the 
case of Jones v. Brandon, 48 Ga, 593, decided 
that the provisions of the constitution and of 
the law so far as they increased the exemp- 
tions of property from execution as against 
debts contracted before their adoption were in 
conflict with that clause of the constitution of 
the United States, which declares: "No state 
shall * * * pass any « * * law impair- 
ing the obligation of contracts" (Const. U. S. 
art, I, § 10), and were therefore null and void. 
The same decision had in effisct been previous- 
ly made bj'' the supreme court of the United 
States in the case of Gvmn v. Barry, 15 Wall, 
[82 U. S,] 610. It follows from this state of 
the law as declared by the courts, that when 
the assignee undertook to set off the home- 
stead of the bankrupt on June 30, 1873, he 
was not authorized to set apart as against 
Whitfield's administrator, any greater quanti- 
ty of realty than was authorized by the act 
of 1874 [18 Stat. 178], except as he derived his 
authority from the act of congress of March 
3, 1873, above quoted. In other words, there 
was no valid and opei-atrve state law by 
which the bankrupt could claim that he was 
entitled to a homestead of the value of §2,000, 
as prescribed by the constitution and law of 
1868. 

The question, therefore, whether the act of 
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congress of March 3, 1S73, is constitutional, 
is vital to the decision of tills ease. Tlie ob- 
jection to this act is not that it impairs the ob- 
ligation of contracts, for congress is not pro- 
hibited by the constitution from passing such 
a Isivr. Evans v. Eaton [Case No. 4,559]; 
Satterlee v. Matthewson, 2 Pet [27 U. S.] 380; 
Bloomer v. Stolley [Case No. 1,559]. Be- 
sides, the power expressly given to congress 
"to establish uniform laws on the subject of 
bankruptcies throughout the United States" 
implies the power to impair the obligations 
of contracts. Hepburn v. Griswold, S Wall. 
[75 U. S.] 603; The Legal-Tender Cases, 12 
Wall. [79 U. S.] 457. The ground of objec- 
tion iSj that the law is not uniform as re- 
quired by the constitution of the United 
States. In my judgment, a bankrupt law 
which adopts the exemption from execution 
prescribed by the laws of the several states 
is uniform so far as such exemptions are con- 
cerned. Tiie exemptions may differ widely 
in different states, but such an act would ap- 
ply a uniform rule, namely, to subject to the 
payment of the bankrupt's debts all his prop- 
erty not exempted by the laws of the state 
wherein he resided. Upon this ground, the 
original provision of the bankrupt act, which 
adopted the state exemption laws in force in 
1864, was declared to be uniform. In re 
Beckerford [Case No. 1,209]. But it is said 
that the act of 1S73 does not adopt the ex- 
emption laws as they exist in the states, but 
gives effect to all those which were upon the 
statute books of the states in 1871, even 
though some of them may have been declar- 
ed unconstitutional, invalid and inoperative 
by the state courts; that the operation of 
the act of congress is therefore not uniform, 
because in some states the exemption allow- 
ed by the state law is followed, while in oth- 
ers, exemptions are permitted, which the 
state laws, as interpreted by the courts, do 
not allow. The san^e objection would apply 
to the original bankrupt act of 1867 [14 Stat. 
517]. That declared that the exemptions al- 
lowed by the state laws in force in 1864 
should be allowed under the bankrupt act. 
The unconstitutionality of this provision has 
never been declared, and yet, before the 3d 
of aiarch. 1807, the date of the bankrupt act, 
many of the states might have altered, 
amended or repealed the exemption laws 
v»-hich were in force in 1SG4. Doubtless, 
many of them did so before the passage of 
the act of 1873. Yet the bankrupt act of 
1867 undertook to give effect, not to the ex- 
emption laws as they existed at its passage, 
and as they might be thereafter altered or 
amended, but as they existed in 1864. So, 
if the original act was uniform, the amend- 
ment of 1873 must be uniform. Had the 
bankrupt act made no exemption at all, or a 
liorizontal one, as of such a number of dol- 
lars, or of certain specified ax'ticles. It would 
have been less uniform than the rule adopt- 
ed in 1867 or 1873, because the contracts 
made in each state were subject to the im- 



plied condition that they could never be en- 
forced against the property of the debtor- 
exempted l)y the laws of such state, and a 
horizontal exemption would have cut down 
contracts in one state and aided them in an- 
other, which would not have been uniform; 
that is. it would not have been paying uni- 
form respect to the obligation of contracts 
made in different states. Perhaps the most 
exactly uniform rule would have been to- 
subject every contract to such an exemption 
as it was liable to when made. But that 
would not have been practicable, for the- 
property of the same debtor would, in many 
instances, have been liable to different ex- 
emptions, and his property would always be- 
taken by the claims which were subject to 
the least exemption, but only for the benefit 
of the owners of such claims, so that some 
creditors would get a larger percentage of 
their claims than others. 

It appears, therefore, that the best thing- 
congress could do was to adopt the state ex- 
emptions existing at a recent day and likely 
to affect most contracts made by the bauk- 
i*upt. Congress has undertaken to say that 
all exemptions in force at a certain date by 
laws of the state shall have effect under the 
bankrupt act. I think this sufficiently meets 
the requirement of uniformity, and that, to- 
make the law uniform, it was not neces.«!ary 
to enact that the bankrupt act should follow 
the shifting legislation of the states on the 
subject of exemptions, or the decisions of the 
state courts. Thus, the bankrupt act of 1807 
continued the exemptions that were in force 
in Georgia in 1864, although those exemp- 
tions had been repealed and new ones estab- 
lished by the act of October 3, 1808. Sup- 
pose the bankrupt act of 1867 had declared 
that all exemptions by the state law in force 
at the date of its passage should have effect 
under the bankrupt act That would clearly 
be a uniform enactment. Would it cease to- 
be such and become unconstitutional merely 
because the legislature of a state had, at a 
subsequent time, amended its exemption 
laws, or the courts of another state had de- 
clared its exemption laws unconstitutional? 
I think it would not. In other words, I 
think congress may adopt the state laws on. 
the statute books of the state, at a particular 
date, in reference to exemptions, and that 
the legislation is uniform, although the laws 
In some of the states may afterwax*ds be re- 
pealed by the legislature or declared null by 
the courts. I am advised that a different 
view of the subject has been taken by the- 
United States circuit court for the Eastern 
district of Virginia in Re Deckert [Case 
No. 3,728]. But, in passing upon the consti- 
tutionality of an act of congress, all the i)re- 
sumptions are in favor of the law. While, 
therefore, disposed to yield great weight to- 
this high authority, I cannot forget that, in. 
the opinion of the congress of the United 
States, this law is constitutional, and that 
the highest judicial authority has said that 
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the courts ought not to pronounce a law Tin- 
constitutional unless its incompatibility be 
clear, decidecl and ineritable. Fletclier t. 
Peck, 6 Crancli [10 U. SJ 87; Dartmouth Col- 
lege V. "Woodward, 4 Wheat. [17 U. S.] 625; 
Livingston v. Moore, 7 Pet [32 TJ. S.] 469. 

While I admit that the argument against 
the constitutionality of this act is plausible 
and persuasive, yet I cannot say that it is 
entirely convincing; it does not make the 
unconstitutionality of the act clear, decided 
and inevitable. Resolving doubts, therefore, 
in favor of the law, I must decline to declare 
it unconstitutional, and I must affirm the de- 
cree of tlie district court 
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Case "No. 13,997. 

Case of SMITH. 

[1 Pa. Law J- 149.] 

Circuit Court. N. D. New York. 1842. 

Bankuuptcy — LiBK — Creditor's Bill. 

The mere filing of a creditor's bill against the 
bankrupt, without the service of an injunction, 
gives no snch lien to the complainant as would 
prevail over the rights of the assignee in bank- 
ruptcy. . 

The case [of Charles Smith, Jr.] was ar- 
gued by Mr. Duer for complainants in the 
creditor's bill. 

air. Myers, for assignee, on a former day. 

The matter having been in the mean- 
time held under advisement, the court now 
decided that the assets passed to the as- 
signee, and ordered the same to be deliv- 
ered to him. Judge CONKLING said he 
considered the point entirely clear, both up- 
on principle and authority. There was noth- 
ing in the cases cited by the counsel for 
the creditor, which, properly understood, 
militated at all against the conclusion he 
had formed. 

In the case of Corning v. White, 2 Paige, 
067, on which the counsel chiefly relied, the 
defendant, in his answer, admitted -the judg- 
ment and execution of the complainants, 
and that he possessed equitable assets; but 
alleged that he had other judgment credit- 
ors, whose claims were unsatisfied. The 
only point involved in the ease, and the only 
one decided therefore, was, that the com- 
plainants were entitled, as the reward of 
superior vigilance, to a preference over the 
other creditors. The language of the chan- 
cellor is to be interpreted with reference to 
the facts of the case before him, and to the 
point in judgment. What he says of the 
effect of filing a bill, in giving a preference 
to the complainant over other creditors, is 
to be considered as descriptive of the na- 
ture and form of the proceeding, and has 
no reference to the particular question in- 
volved in this case. And his remark con- 
cerning the effect of such a suit upon the 



title acquired by the assignee of an insolvent 
debtor, is very far from importing that the- 
filing of the bill alone creates a lien on the 
debtor's property. 

If obscurity rested upon the question be- 
fore, (which however he did not admit,) it 
was removed by the recent decision of the- 
court of chancery in the case of Hayden v» 
Bucklin [9 Paige (N. Y.) 512], in which it 
was held that an assignment by the judg- 
ment debtor of his property to a third per- 
son, after the filing of a creditor's bill, but 
before the actual service of a subpoena, was 
valid and effectual in favour of the assignee. 
In that case the injunction, which, together 
with a subpoena, had been issued at the time 
of the filing of the bill, but which was not 
served until the day after the assignment,, 
was, upon this ground, dissolved. His hon- 
our said a decree of bankruptcy certainly 
could not be less efficacious than an assign- 
ment, by the voluntary act of the debtor 
himself, and he was bound to suppose that 
the court of chancery would so decide, and 
would at once, upon application, relieve the- 
bankrupt from the injunction which had 
been issued and served subsequently to the- 
decree in this ease. 

It had been objected, that the court ought 
not thus summarily to decide upon the con- 
flicting claims of the adverse parties. But it 
was the duty of the assignee in behalf of 
the creditors, at once to take into his pos- 
session the property of the bankrupt, and it 
is provided by one of the rules made in pur- 
suance of the act [of 1867 (14 Stat 517)] that 
the assignee on proper evidence and on mo- 
tion of the court, may have the requisite 
order and process of the court put to him in 
possession of the bankrupt's estate, books, 
vouchers, accounts. To the demand of the- 
assignee in this case, the bankrupt replied 
that a creditor's bill had been filed against 
him the day before the decree of bank- 
ruptcy was entered, and that subsequently,, 
and after the decree, an injunction had been 
served on him— that for this reason he must 
decline to surrender his books of account^ 
&c. The assignee, supposing this to be an 
Insufficient reason for his refusal, applied tO' 
the court as he was bound to do, in pursu- 
ance of the above mentioned rule. Notice 
of this application was ordered to be given 
to the prosecuting creditor, who has appear- 
ed by counsel to resist the application of the- 
assignee. 

The facts set forth in the petition of the 
assignee were distinctly admitted. Thus: 
the question was directly presented for de- 
cision, whether the bankrupt could lawfully 
refuse to surrender tlie assets in question, 
and Judge CONKLING said he did not per- 
ceive any ground on which he could justi- 
fiably refuse to decide it. He had patient- 
ly listened to the able argument of the coun- 
sel for the creditor, and had no doubt of the 
soundness of the conclusion at which he had 
arrived. The proceeding, it is true, was. 
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summary; l>ut there was no dispute concem- 
iug the facts, and the parties had been fully 
heard upon the law. The act expressly re- 
quired that the proceedings under it should 
he summary, and enjoined it upon the courts 
to take care that they should he brought to 
a speedy conclusion. In the case of Hay- 
den y. Bucklin, already mentioned, precise- 
ly the same question was decided in the 
same manner, on a motion to dissolve the in- 
junction— a proceeding quite as summary 
as this. 

His honour said he was extremely solicitous 
to aA'oid even the appearance of collision with 
the state tribunals, and if he could properly 
have left this controversy to be decided in 
the state court, he should have been glad to 
do so. But having been first presented for 
decision here, he conceived he had no right to 
refuse to pass upon it; and he regretted this 
necessity less than he should otherwise do, 
because he entertained not the slightest 
doubt that the decision he had felt himself 
compelled to make, was precisely that which 
the state coiirt would have made had the 
question first arisen there. It was scarcely 
necessary, his honour said, to add, that ac- 
cording to his views of the matter, no con- 
flict of jurisdiction could, in fact, possibly 
grow out of this proceeding, because the in- 
junction from chancery could operate, and 
was intended to operate, only on the proper- 
ty of the defendant, which, in the language 
of the bankrupt act, had, ipso facto, been 
divested out of him, and vested in the . as- 
signee, by force of the decree of bankruptcy. 
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Case No. 12,998. 

SMITH V. ADDISON et al. 

[5 Cranch, C. C. 623.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1839. 

Surety — Discharge — Change is Terms of Cos- 
tract — ExTESSios OP Time. 

John Addison having been appointed by the 
"Washington National Monument Society, col- 
lector of subscriptions, in the state of Ken- 
tucky, gave bond to the plaintifE, treasurer of 
that' society, with the defendant and others, 
his sureties for the faithful execution of the 
trust, and to account, &c. "for which services," 
savs the condition of the bond, "he will be en- 
titled to a commission of 10 per cent." &c. The 
society, afterwards, without tlie consent of his 
sureties, agreed to allow him an additional com- 
mission of five per cent., provided the amount 
collected should be equal to, or exceed ten 
cents on each white inhabitant of the state: 
HeVd. that such agreement for an increased com- 
mission did not discharge the sureties in the 
bond; that the bond covered the collection of 
the second year as well as the first although, by 
the condition, he was to make his final return, 
and close his collections in one year from the 
date, unless the society should extend the time; 
and tliat he had no right, under the contract, 
to set ofE his expenses. 

rCited in Pond du Lac Harrow Co. v. Bowles, 
54 Wis. 430, 11 N. ^Y. 79T.] 

1 [Reported by Hon. William Granch, Chief 
Judge.] 



Debt upon a bond for.?5,000, given to the 
plaintiff [Samuel H. Smith], as treasurer of 
the Washington National aionument Society, 
by John Addison, and the defendant James 
li. Addison and others, his sureties, with 
condition that the said John Addison, who 
had been appointed by that society, collector 
of contributions in and for the state of Ken- 
tucky, should use his best endeavoi*s to col- 
lect from all the white inhabitants of that 
state, such contributions as they should be 
willing to make for the erection of a great 
national monument to the memory of Wash- 
ington, at the seat of the federal government, 
&c. &c., and should account, &c., and make 
his final return, and close his collections in 
one year from the date of the bond unless 
the society should extend the time; and 
in all things well and faithfully execute the 
trusts reposed in him, &c., "for which serv- 
ices he will be entitled to a commission of 
ten per cent, upon all moneys which he 
shall have transmitted, deposited, or paid 
over to the treasurer of the said society." 

The defendant's second plea was, in sub- 
stance, that after giving the bond, it was re- 
solved by the society, and agreed to by the 
plaintiff that the collector should be allow- 
ed 15 per cent, on the amount deposited by 
him to the credit of the treasurer of the so- 
ciety within twelve months from the date 
of the bond, provided the sum so collected 
should be equal to, or exceed ten cents on 
each white inhabitant of the state. That 
the said John Addison, the collector, agreed 
to the same, but that the defendant had no 
notice thereof and did not consent thereto; 
and that this agreement is different from 
the condition of the bond, by which he was 
to receive a commission of ten per cent. 
To this plea there was a general demurrer, 
and joinder. 

Wm. M. Addison, for defendant, contend- 
ed, that the sureties were exonerated by 
this new agreement without their consent. 
Although it was intended for the benefit of 
the collector, yet it was injurious to the 
sureties, because the additional commissions 
induced the collector to continue in ofiice, 
whereby he received more money than he 
would otherwise have received, and increas- 
ed the responsibility of the sureties. The 
general rule is, that any material alteration 
of the contract exonerates the sureties al- 
though beneficial to them. Miller v. Stewart, 
9 Wheat. [22 U. S.] 703; Id. [Case No. 9,- 
591]; Rees v. Berrington, 2 Yes. Jr. 542; 
Walsh V. Bailie, 10 Johns. 181, 182; Ludlow 
V. Simond, 2 Caines, Cas. 49, 50; U. S. v. 
Nichol, 12 Wheat. [25 U. S.] 510; Kathbone 
V. Wan-en, 10 Johns. 586; Co. Litt. 232; 
Eppes V. Randolph, 2 Ca'u, 125. The new 
agreement was upon good consideration, the 
continuance of the collector in office. 

Mr. Addison, having given notice of the 
set-off, contended that the defendant had a 
right to charge the society with his travelling 
expenses, &e. The commission is only for 
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his personal services. Expenses of agency 
are always to be charged to the principal 
unless there be some agreement to the con- 
traiy. Green v. Winter, 1 Johns. Oh. 37, 38; 
Fearns v. Young, 10 Ves. 184; Bonithon v. 
Hoekmore, 1 Vem. 316; Dean v. Angus 
tCase No. 3,702]. 

Mr. R. J. Brent, same side, contended, 
that the sureties "were not liable for the col- 
lections of the second year. There is no al- 
legation that the society extended the time. 
The new contract turns the whole into a 
parol contract. No action can be maintain- 
ed upon the bond, even against the principal. 
Lattimore v. Harsen, 14 Johns. 330; Brown 
T. Goodman, 3 Term K. 592, note b; Heard 
T. Wadham, 1 East, 630; Ousterhout v. 
Day, 9 Johns. 115. 

Mr. Smith and Mr. Bradley, contra, con- 
tended that the additional five per cent, al- 
lowed by the society was a mere gratuity, 
not a contract, nor a variatitfn of the con- 
tract, and was without consideration. U. 
S. r. Nichol, 12 Wheat. [25 U. S.] 510; Le- 
more V. Powell, Id. 554; XT. S. v. Tillotson 
[Case No. 16,524]. . The defendant has no 
right to charge his pei*sonal expenses to the 
society. The commission of 15 per cent, 
was to coverall his expenses. Besides, there 
is no privity between the surety and the 
principal which will authorize the surety to 
set off a debt due to his principal. 

THE COURT (nem. con.) was of opinion 
that the subsequent allowance of the ad- 
ditional five per cent, did not avoid the bond 
or exonerate the sureties; that the bond 
covers the collections made in the second 
year, as well as the first; and that the de- 
fendant cannot set off his expenses. 

The demurrer was withdraivn by consent, 
and upon the issue joined the plaintifE re- 
■covered a verdict; upon which judgment 
was rendered for the penalty, to be dischar- 
ged by the payment of ?150.S3, with inter- 
est from the 1st of February, 1837, and 
costs. 



Case Ho- IS, 998a. 

SMITH V. The ALABAMA. 

[19 Betts. D. 0. MS. 70.] 

District Court, S. D. New York. Aug. 5, 
1851. 

SnippiNQ— Maritime Tort— Obsthuctixg Passage 
—Damages— Loss. 

[This was a libel by Belknap Smith against 
the steamer Alabama for a maritime tort] 

Before BETTS, District Judge. 

It is considered by the court: 1. That a 
maritime cause of action arises against a 
vessel unlawfully obstructing the passage of 
another on tide waters, whereby the vessel 
obstructed receives direct damage or preju- 
dice. 

2. That the steamboat Alabama had no law- 
22FED.CAS. — 27 



ful right to be so moored or placed as to in- 
tercept the free passage of the Jenny lind 
to Peek slip, and the use of the floating dock- 
stationed there, and that the manner In 
which the said steamship Alabama was 
moored, as in the pleadings mentioned, was 
an illegal obstruction of the right of way 
or passage to which the Jenny Lind was then 
and there entitled. 

3. That the Alabama .might, with safety to 
herself, have been so moored at the time as 
to allow a free passage and entrance to the 
Jenny Lind to said dock, and the refusal of 
the officers in charge of the Alabama so to re- 
move her was wrongful and tortious in re- 
spect to the Jenny Lind. 

4. That the Jenny Lind is entitled to com- 
pensation, by way of d&.iuages against the 
Alabama, for the expenses or injuries incur- 
red by her directly in consequence of such 
act of the Alabama, she having been towed 
to that place by a steamer, on appointment 
to be there received on the balance dock. 

5. But that the Alabama is not responsible 
for consequential or remote damages suppos- 
ed to arise from such obstruction and hin- 
drance of the Jenny Lind, but only to such 
as are immediate and direct to her. That 
the act of fastening the Jenny Lind to the 
Alabama was voluntary on the part of the 
former, and was at her own risk, unless some 
improper act to her prejudice was afterwar-ds 
done by the Alabama. 

6. That those on board the Alabama were 
justified in cutting the lines of the Jenny 
Lind, when she was found to be sinldng and 
likely to injure the Alabama thereby, and it 
was the duty of those having charge of the 
Jenny Lind, and not of the officers of the 
Alabama, to see to her safety whUst lying 
there, or to have had her guarded or protect- 
ed safely otherwise than by fastening her to 
the Alabama. 

7. The Alabama is not responsible for the 
sinking and loss of the Jenny Lind occur- 
ring after the lines were cut. In her crip- 
pled and sinking state, it was the duty of 
her crew to have had her taken to a place of 
security, or to have proper supports provided 
for her at that place. 

Wherefore it is adjudged that the libellant 
is entitled to recover in tijis action his neces- 
sary charges and expenses for towing the . 
steamer Jenny Lind to the entrance of Peck 
slip, in order to have her placed on the bal- 
ance dock, and which he was prevented hav- 
ing done by the misconduct of the owners or 
officers of the Alabama, and that it be refer- 
red to a commissioner to ascertain and report 
the amount of such charges and expenses. 
And it is ordered that the steamship Ala- 
bama be discharged of all claim for the total 
loss and v^lue of the said Jenny Lind caused 
by her sinking the day after. Because of 
the wilful and obstinate misconduct of the 
officers of the Alabama in refusing to move 
her, and allow the Jenny Lind a passage into 
the slip and to the dock to which she was 
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destined, it is ordered that the libellant, in 
addition to his expenses and damages afoi-e- 
said, recover his costs to he taxed. 



Case No. 13,999. 

SMITH et al. v. ALLEN. 

[2 Fisli. Pat. Gas. 572,] i 

Circuit Court, D. Massachusetts. Oct., 1S65. 

Patents — Applicatiok — Reissues— Priouity or* 
Invention. 

1. Where the plaintiffs' application was much 
earUer than the defendant's, although their pat- 
ent was subsequent to his, and the defendant, 
in his first application, did not in terms describe 
or claim the plaintiffs' invention, but deliber- 
ately disclaimed it; but afterward reissued his i 
patent and procured a reissue identical with | 
the plaintiffs', held, that these facts constituted ( 
a ease against the defendant, which he was j 
called upon to meet. 

2. Priority of mvention awarded to the pat- 
ent granted to Smith and Wesson December 
18, 1860, for improvement in revolvers, over 
that reissued to Ethan Allen February 4, 1862. 

This was a bill in equity, filed to restrain 
the defendant [Ethan Allen] from infringing 
letters patent [No. 30.990], for "improvement 
in revolvers," granted to complainants [Hor- 
ace Smith and Daniel Wesson] December 18, 
1860. The defendant claimed under letters 
patent for a similar improvement, granted 
to himself July 3, 1860 [No. 28,951], and reis- 
sued February 4, 1862 [No. 1,268]. 

The claims of these several patents were 
as follows: 

Patent of Smith and Wesson: "We claim, 
first, the combination of a revolving cylindey, 
having its chambers extending entirely 
through the block, with an unbroken recoil 
shield having a projection on its face, as de- 
scribed, for the purpose set forth. Second, 
the combination of the barrel, hinged to the 
lock plate with a spring catch b, arranged 
with end projections to grasp the barrel and 
plate, substantially as described, for the pur- 
pose as set foilh." 

Original patent of Ethan Allen: "Provid- 
ing the recoil plate of revolving fire arms 
with a projection in the form of an inclined 
plane, so that the cylinder will be free to re- 
volve at the first minute movement of the 
hammer, substantially in the manner and 
for the purpose set forth and described." 

Reissued patent of Ethan Allen: "The 
combination of a revolving cylinder, having 
its chambers extending entirely through the 
block, and an unbroken recoil shield, hav- 
ing a projection on its face, as described and 
for the purpose set forth. Also, in the said 
combination, as described, the making of the 
said projection, on the recoil plate, in the 
form of an inclined plane, substantially as 
and for the purpose specified." 

E. T. Hodges and E. W. Stoughton, for 
complainants, 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



J. E. Ma^'nadier, Causten Browne, and B. 
B. Curtis, for defendant. 

LOWELL, District Judge. In this case 
the parties hold patents for the same inven- 
tion, and their specifications are identical — 
a state of things as novel, probably, as the 
flat projection on the recoil shield of revolv- 
ing fire arms, which is the subject of the 
patents. This fact relieves the case of many 
difiiculties of interpretation, and of mechan- 
ics, usually found in controversies of this na- 
ture, and leaves open only the question of 
priority of invention, and this only between 
the parties to this suit; no invention by any 
third party being alleged. The plaintiffs, 
after many experiments, and after making 
and selling pistols, arranged upon a princi- 
ple, the identity of which with this inven- 
tion is in dispute between the parties, cer- 
tainly made the precise improvement now 
patented, in April or May, 1858, and applied 
for a patent in January, 1839, before which 
time they had completed all their tools and 
preparations for making and selling pistols, 
embodying the improvement. Their applica- 
tion was rejected because the invention was 
supposed to be covered by one of several pat- 
ents granted to RoUin White in 1855. They 
afterward renewed their application, with 
some modifications of their specification, and 
the patent was granted in December, 1860. 

The defendant first applied for his patent 
for a projection in the form of an inclined 
plane, in April, 1860, something more than 
fifteen months after the plaintiffs had first 
made application, but when his petition was 
rejected, and he was referred to the Rollin 
White patent, and to the plaintiffs' applica- 
tion, he promptly disclaimed the flat projec- 
tion, which, indeed, he had not in terms de- 
scribed or claimed, and received his patent 
for the inclined projection some months be- 
fore the plaintiffs received theirs for the flat 
form. He has since obtained a reissued pat- 
ent identical with the plaintiffs'; and it is 
admitted that, in law, the defendant could 
not support a patent for the inclined form of 
projection, if the plaintiffs' invention was 
earlier. 

These facts, the very considerable priority 
of the plaintifEs' application, the nature of 
the defendant's original specification, which 
did not describe or claim, in terms, the fiat 
form of projection, and his deliberate dis- 
claimer on oath of the flat form as not new, 
certainly make a case which the defendant 
is called upon to meet. He introduces his 
own testimonj'' and that of his workman 
Huber, to show that in the autumn of 1857 
a model pistol was made for the purpose 
of testing this kind of fire arm, that is, a 
pistol with chambers bored through the cyl- 
inder. It was manufactured, they say, by 
Huber after a wooden model made by the 
defendant, and, when nearly finished, was 
tried, and found not to revolve easily, and 
the defendant ordered Huber to file the 
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shield away, around the line marked by the 
cartriige, excepting in the Ime of fire. Hu- 
her says he did so file it, and found it to 
work well thereafter. The defendant did 
not try it again, but was satisfied with 
Huber's report, and gave the model to Mr. 
Prescott, then, or soon after, his foreman, 
to make tools by for manufacturing the 
pistols. 

A good deal of doubt is thrown, by the 
plaintiffs' rebutting evidence upon the al- 
leged fact of Huber's making any such pistol 
at that time. 

It is not contended that any other pistol of 
this kind was made until after the admitted 
date of the plaintiffs' invention. And we are 
disposed to consider the weight of the whole 
evidence, including the copy of the defend- 
ant's contemporaneous letter to RoUin White, 
to be that he was not ready to make and 
sell in the market any pistols of this general 
class until January, 1859. This tends to in- 
crease the doubt of the correctness of the 
date for the model pistol, because it makes 
a very long interval for the carrying a 
successful experiment into practice. 

But there is still gi-eater doubt ' whether 
the model pistol, whenever made, contained 
any such protuberance on. the recoil shield 
as would fairly anticipate the plaintiffs* in- 
vention. Prescott, who took charge of it to 
make the tools by, observed nothing of the 
kind, nor did any one else. The pistol itself 
is not produced. Its non-appearance is ac- 
counted for by the allegation sworn to by all 
the witnesses, who are asked to explain that 
circumstance, that, after the tools were 
made, it was of no importance. But no tool 
was made to carry out this part of the model. 
The explanation, therefore, fails, because the 
model would still remain important in this 
pai-t Again, it is perfectly certain, and is now 
admitted, that many, and probably most, of 
the pistols first made by the defendant 
were not filed at all. The plaintiffs have 
produced four such, made by the defendant 
during the year 1859. The defendant has 
produced none that were filed. Many wit- 
nesses who were in a position to know, and 
who examined many of the pistols, and who 
worked on all parts of them, saw and heard 
nothing of such a filing as is now sought to 
be established; and the majority of all who 
knew of any filin'g, speak of it as a filing in 
different parts of the shield, wherever the 
cartridges happened to bind. And the 
weight of the evidence decidedly is, that the 
whole matter of filing was left to the judg- 
ment of the fitters or finishers, without any 
model, or any definite or uniform plan upon 
which it was to be done. And there is no 
evidence that the model pistol was retained, 
for any purpose, for a single day after the 
tools were made. 

Again, when the defendant came to make 
the lai'ge sized pistols, in wliich the binding 
is much greater, as it was obvious that it 
would be, and this was after the plaintiffs' 



original application for a patent, he made 
the shields entirely flat, and three uncon- 
tradicted witnesses say that they saw him 
trying one of these larger pistols in August, 
1859, and that it would not revolve; and a 
suggestion being made by one of the by- 
standers that it needed a raised part on the 
shield, he said that he could not do that, as 
he had a number made in the same wav, 
that is, flat. Soon after this, the defendant 
invented his inclined projection, and pro- 
ceeded to make a proper tool for cutting or 
milling it uniformly upon all his pistols, and 
to take out a patent for it. Upon the rejec- 
tion above mentioned, he disclaimed the flat 
projection as not original with him. Now, 
upon this point the defendant's explanation 
is far from satisfactory. He says he signed 
what his solicitor sent him, which, no doubt, 
is true. But he does not say that he did not 
fully undei-stand what he was doing. There 
is some intimation that he did not know who 
was supposed to have invented the flat pro- 
jection. This is not very material; but he 
certainly had full means of knowledge, be- 
cause he knew all about the White patent, 
and had had some negotiation about buying 
it, and he knew that the plaintiffs had in 
fact bought it. When he was refex-red by 
the commissioner of patents to the patent 
of White, and the application of the plain- 
tiffs, he was put on an inquiiy which he 
could easily satisfy, so far as he was not 
already informed. The pistols of the plain- 
tiffs were in the market, and the solicitor, 
Mr. Cooper, whom the defendant then pro- 
ceeded to. employ, had been their solicitor in 
making their original application. We think, 
under these circumstances, he must be af- 
fected with the knowledge that the plain- 
tiffs were the persons concerned. And his 
disclaimer is a very distinct admission that 
his discovery was not earlier than January, 
1859, the date of the plaintiffs' rejected ap- 
plication. 

Upon all the evidence, of which we have 
refeiTed to only some of the more prominent 
points, we find, as matter of fact, that the 
plaintiffs' invention of the flat projection 
was first in time, and that they are entitled 
to our decree. 

This view makes it unnecessaiy to decide 
whether the invention of the plaintiffs of tip- 
ping the cylinder of their pistols is identical 
in principle and mode of operation with that 
of the flat projection, and, if so, whether *it 
is properly described and claimed in their 
patent. 



Case l^o. 13,000. 

SMITH T. ALLYN. 
[See Case No. 13,064.] 



Case Xo. 13,001. 

SMITH V. ALLYN. 
[See Case No. 13.065.] 
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Case Wo. 13,00S. i 

SMITH V. AMERICAN BRIDGE 00. 

[3 BaL. & A. 565; 1 8 Biss. 312.] 

Circuit Court, N. D. Illinois. Oct., 1878. 

Patents— Dies— Chord-Bar Heads— Novelty. 

1. It being old to cut dies in the face of a 
trip-hammer, or in the anvil upon which a trip- 
hammer works, oo as to forge iron into differ- 
ent shapes, there was no invention in niakmg 
dies in such hammers or anvils of the proper 
shape to form chord-bar heads for iron bridges. 

2. Letters patent No. 101,329, issued to Fred- 
erick J. Smith. April 5th, 1870, for an improve- 
ment in dies for making chord-bar heads, held 
void for want of novelty. 

[This was a bill in equity by Maiy Ann 
Smith against the American Bridge Compa- 
ny to restrain the infringement of lettex-s pat- 
ent No. 101,529, granted to Frederick J. 
Smith April 5, 18T0.] 

Banning & Banning, for complainant. 
Lawrence, Campbell & Lawrence, for de- 
fendant. 

BLODGETT, District Judge. This is a suit 
brought by the complainant to restrain the 
defendants rom the use of a patent issued to 
Frederick J. Smith, April 5, 1870, for an im- 
provement in dies for making chord-bar 
heads. 

The chord-bar head is a bar used in the 
■construction of iron bridges. The dies are 
simply recesses or slots cut in the head of 
a trip-hammer, or the anvil upon which the 
trip-hammer works, and by the working of 
the hammer the bar heads are brought into 
the desii-ed shape from the joint effect of the 
dies and hammer blows. 

It Is simply a hammer with the pattern cut 
in the face of the hammer and the anvil, so 
as to fashion the iron to be manipulated un- 
der it into the desired shape. The shape re- 
quired for these chord-bar heads is an oval, 
and it is contended or claimed by this pat- 
entee that he has made an improvement in 
chord-bar heads by this process. 

There is this peculiarity about the specifi- 
cations that strikes me as noticeable. The 
patentee starts out by stating that he has 
made an improvement in dies for the manu- 
facture of chord-bar heads. He then de- 
scribes the method by which he prepares the 
iron for making chord-bar heads, saying that 
he commences by shingling scrap iron to- 
gether, reheating it, and rolling it into a 
solid bar, and bringing it into the outline 
of the shape finally wanted. Then he places 
it under the hammer into which these dies 
have been cut. and by blows of the hammer, 
when falling upon the anvil, he brings it into 
the proper form, and claims that he draws 
the fibre around the curved portion, so as to 
make the fibre suiTOund the curved portion 
of the bar head, and thereby make it stron- 
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Henry Arden, Esq., and here reprinted by per- 
mission.] 



ger. This is the claim which he puts in for 
making a better bar head, and one which 
will sustain more weight by many tons than 
those cut or chucked out in tlie ordinaiy way. 
The die, however, is all that he claims as 
the patented device, and the question nat- 
ui-ally ai'ises: How much of the patentee's 
improvement results from the better iron 
which he uses by shingling scrap iron to- 
gether, and thereby obtaining a better ma- 
terial with which to make his bar heads, 
and how much is due to the process by which 
he manipulates the iron in his dies after he 
has shingled the bars together? 

Every person familiar with the making of 
iron knows that scrap iron, when shingled 
and reheated and welded together, makes the 
toughest iron that is known to the trade, and 
that it is the process by which the best iron 
is prepared for the extraordinaiy services to 
which it is subjected for many purposes- 
such, for instance, as railroad car axles, 
where the veiy best quality of iron is re- 
quired. But the feature of this invention 
which struck me when the case was first pre- 
sented was, that these dies are old; they 
have been in use many years, as the proof 
in this case shows— many years before this 
man obtained his patent, or claims that he 
made his invention— for as the proof in this 
case shows, for twenty years before this 
man appeared upon the field as an inventor 
of this device, dies similar to this, except in 
shape, were used in Colt's armoiy at Hart- 
ford, Conn., for the purpose of shaping the 
butts of pistols under the trip-hammer, the 
die being partly in the anvil and partly in 
the hammer which fell upon the anvil. So, 
too, the hammers for pistols were struck un- 
der a die in a similar manner; and for many 
years prior to this inventor's entering the 
field, dies were used In a manufactoiy at 
Cleveland, for striking into shape irons, in 
form similar to this, used in making draw- 
bar heads for railroad ears. 

Now, after the art of cutting die^ in the 
face of the hammer and in the face of the 
anvil, so that articles could be shaped to a 
given pattern under the trip-hammer, had 
been so far developed that an ordinaiT me- 
chanic could, with dies in an anvil and ham- 
mer, or in either the anvil or hammer, pro- 
duce shapes like those draw-bar heads, what 
possible invention was there in cutting dies 
of another pattern in your anvil or hammer 
so as to shape these chord-bar heads? It 
was simply changing the form of the die. 

A die which would work, or a hammer and 
anvil which would work a piece of iron into 
a draw-bar head, would work one into a 
chord-bar head when you simply changed the 
form of the die. It seems to me that it is 
preposterous to hold that a man is entitled 
to a. patent for a mere device of this kind. 
It is not an invention of a new die, to change 
the form of a die so as to make a new shaped 
article under it. The time may come when it 
will be desirable to make a chord-bar head of 
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different shape from the one which this die 
makes, and if the principle contended for 
by this patentee is sound, we should have a 
new patent for every conceivable new form 
of die, not only in chord-bar heads, but for 
every other form into which iron can be 
worked by the aid of dies. There is certain- 
ly nothing new in this device; there is no nov- 
elty in the mere change of form of the 
die, so as to change the form of that which 
is manipulated, under the die. 
The bill will be dismissed. 



SMITH (APPIiETON v.). See Case No. 498. 



Case Wo. 13,003, 

SMITH V. ARDEN. 

[5 Cranch, O. O. 485.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1S38. 

Real pROPEUTr — Paramount Title — Sobpdr- 
CHASER — Notes — Kights ov Indorsee. 

1. A. sub-i)urchaser, who gets in the para- 
mount title, is bound in equity to fulfil his con- 
tract with the first purchaser, deducting what 
he has been obliged to pay to get in the title. 

2. The first purchaser of several lots having 
given his several notes for each lot respectively, 
with the same indorser, and the lots having been 
•resold for his default, some of the lots bringing 
more, and some less than the first contract 
price, it was Md that the indorser was entitled 
to the benefit of the surplus of one to make 
good the deficiency of the others. 

[This was an action by Clement Smith 
against Arden's heirs.] 

Upon a motion for ratification of a sale 
which had been made under a decree in this 
cause, and for disposition of the proceeds of 
the sale, the facts, by the statement of the 
parties, appeared to be these: Certain lots 
in the city of Washington had been sold un- 
der a deed of trust from D. C. Mr. Arden 
became the purchaser, and gave a separate 
note for each lot, with J. O. R. as his indorser, 
Arden sold a lot to Hill, who sold it to Mr. 
Coyle. Arden's note, given for the lot, was 
assigned to the complainant, Clement Smith; 
Ai'den failed to pay Smith; Hill failed to pay 
Ai'den, and Coyle failed to pay Hill. The lot 
was resold by the trustee of D. C, and at 
that sale Coyle became the purchaser, with 
notice of the sale by Ai'den to Hill, and of 
BjU's delinquency. 

On the 28th December, 1838, THE COURT 
(jMORSELL, Circuit Judge, doubting) decid- 
ed that Coyle, standing in the place of Hill, 
with notice, must pay the purchase-money 
due from Hill to Arden, deducting what Coyle 
has paid, or is to pay, to get in the legal ti- 
tle. And as some of the lots sold for more, 
and some for less, than the respective notes 
given by Arden, therefore, 

THE COURT (CRANCH, Chief Judge, not 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 
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giving any opinion upon that point) decided 
that the indorser of Arden's notes was en- 
titled to the benefit of the surplus of one to 
make good the deficiency of the others. 



Case Ko. 13,004. 

SMITH V. ARNOLD. 

[5 Mason, 414.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1820. 

Statute op Frauds — Sufficiesct op Memoran- 
dum — Auction Sale sr Administrator. • 

1. Where a sale was made by an administra- 
tor, at public auction, of the real estate of his 
intestate, under a license of the proper court, 
to pay debts, and he acted as auctioneer at the 
sale; it was hdd, that a memorandum by him 
of the sale at the time, was not binding on the 
purchaser, who bid at the sale, and that he was 
not his agent so as to make the sale a valid con- 
tract under the statute of frauds of Rhode Is- 
land. 

■ [Cited in Camden v. Mayhew, 129 U. S. '85, 9 
Sup. Gt. 249; Pewabic Min. Co. v. Mason, 
145 U. S. 362, 12 Sup, Ct S90.] 
[Cited in Barron v. Mullin, 21 Minn. 376; 
Bent V. Cobb, 9 -Gray, 399; Hutton v. Wil- 
liams, 35 Ala. 503; McGuinness v. Whalen, 
16 R. I, 560.] 

2. No memorandum under the statute of 
frauds is sufficient, unless it state the price and' 
material terms of the contract for the sale of 
lands. 

[3. Cited in Blossom v. Milwaukee & C. R^. 
Co., 3 Wall. (70 U. S.) 207, and Blackburn v. 
Selma R. Co., 3 Fed. 695, to the point that a 
sale made under .the direction of a court of 
chancery is not final until a report is made to- 
the court, and it is approved and confirmed. 
The purchaser becomes a party to the suit and 
is subject to the orders of the court.] 

[4. Cited in Bamber v. Savage, 52 Wis. 113;. 
8 N. W. 609; Capehart v. Hale, 6 W. Va. 551 p 
Gwathney v. Cason, 74 N. C. 5; Horton v. SIc- 
Carty, 53 Me. 397; Walker v. Herring, 21 Grat. 
682, — to the point that the memorandum of the 
auctioneer, in order to bind the purchaser, must 
be made contemporaneous with the sale.] 

Assumpsit [by Dutee Smith, administrator 
of Russell Aldridge, against John Arnold]. 
The declaration was for the price of a cer- 
tain farm sold by the plaintiff, as adminis- 
trator of Russell Aldridge, to the defendant, 
the 'defendant refusing to complete the pur- 
chase- Plea, non-assumpsit. 

At the trial it appeared, that the plaintiff 
was duly licensed as administrator, by the 
supreme com*t of Rhode Island, to sell the 
land in controversy; and that it was duly 
advertised for sale, at public auction, in 
May, 1824. The administi-ator acted as auc- 
tioneer at the sale, (administrators being ex- 
empted from the prohibitions of the statute^ 
of Rhode Island as to public sales,) and the 
defendant being the highest bidder at the 
sale, the premises were struck off to him. 
The advertisement was of all the right and 
title of the intestate in the premises. The 
administrator wrote down, at the time of the- 
sale, upon a paper containing the conditions- 

1 [Reported by William P. Mason, Esq.] 
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of the sale, the following memorandum: 
"The home farm of said Aldrich, called 140 
acres more or less, s'aid Aldrich's title in the 
same struck off to John Arnold, highest bid- 
der, for ?1705,50." The memorandum was 
without any signature. But helow it there 
was another memorandum signed by the ad- 
ministrator verifying it, which appeared to 
have been made at a different time and 
with different ink. Some time after the sale 
in September, 1824, the court of probate, up- 
on the application of the widow of the intes- 
tate, set off her dower in his estate, and as- 
signed a considerable part of the premises 
for that purpose. The defendant, in October, 
1824, prayed an appeal to the supreme court 
from the decree for dower, and in his peti- 
tion alleged, that he was *'a creditor to said 
R. Aldrich's estate, and a purchaser at auc- 
tion of the said tract or farm," The condi- 
tion of his bond, given on the granting of 
the appeal, stated, that he was interested in 
the said estate. The memorandum and a 
record copy of the petition and bond were 
offered as a sufficient memorandum, within 
the statute of frauds, to charge the defend- 
ant as purchaser. 

Mr, "Whipple, for defendant, objected to 
the evidence as inadmissible, and argued his 
objection at large, and cited 2 Camp. 203; 3 
Burrows, 1921; 1 W. Bl. 509; 2 Taunt. 38; 
4 Taunt. 409; 4 Johns. Ch. 639; 14 Johns. 
484; 3 Yes. & B. 57; 1 Jac. & W. 350; 4 
Johns. Ch. 663, 669; 9 Ves. 251. On the 
point, as to the inadmissibility of the evi- 
dence of the petition and bond, as evidence 
of the contract per se, he cited Free. Ch. 
560; 2 Schoales & L. 22; 1 Atk. 12; 1 Brown, 
Pari. Cas. 345; 1 Ves. Jr. 326; 10 Mass. 230; 
15 Ves. 516; 1 Hen. & M. 166; 2 Desaus. Eq. 
188; 1 Johns. Ch. 273. 

Tillinghast & Searle argued at large, 6 
contra, and cited on the point, that the mem- 
orandum was sufficient, 7 Ves. 341; 9 Ves. 
234; 13 Ves. 341; 2 Johns. 248; 8 Johns. 520. 
They also contended, that this was a judicial 
sale, and so out of the statute of frauds; 
and cited 12 Ves. 471. 

The arguments are not given at large, as 
they are fully considered in the opinion of 
the court. 

STOE.Y, Circuit Justice. The question here 
is, whether there is a sufficient memoran- 
dum, within the statute of frauds of Rhode 
Island (Rev. Laws 1822, p. 366), to bind the 
defendant as purchaser of the land. The 
statute is the same in substance with the 
English statute of frauds of 29 Car. II. c. 3, 
§ 4. The words are, "No action shall be 
brought, whereby to charge, &c. &c. any per- 
son upon any contract for the sale of lands, 
&c. &c. unless the promise or agreement, up- 
on which such action shall be brought, or 
some note or memorandum thereof, shall be 
in writing, and signed by the party to be 
charged thei-ewith, or by some other person, 
by him thereto lawfully authorized." 



I will first consider, whether the petition 
and bond in the court of probate contain any 
sufficient proof of the conti-act now sued on; 
or contain any reference to the memorandum 
made by the administrator, acting as auc- 
tioneer at the sale, so as to amount to an 
adoption or ratification of the memorandum. 
Now, taking the probate proceedings per se, 
it is very clear, that they contain no sufficient 
statement of the contract to be binding on 
the party. The language of the petition is, 
that the petitioner is a "creditor and pm-- 
chaser at auction of the farm." It is not 
said of whom he purchased, at what sale, or 
at what time; and the court cannot intend, 
that it must necessarily refer to the sale by 
the administrator. But what is fatal is, that 
it contains no statement of any price or con- 
sideration of the purchase; and no memo- 
randum is sufficient within the statute, which 
does not contain in substance the essential 
terms of the conti-act. How can that be said 
to be a memorandum of a contract, which is 
wholly silent as to the consideration and 
terms of the contract? which merely states, 
that there was a contract or purchase;' but 
leaves all in darkness as to the nature and 
extent of it? The probate papers, therefore, 
as a memorandum, may be entirely laid aside. 
Then, do they contain any certain reference 
to the memorandum of the administi-ator, so 
as to admit and adopt it? There is not a 
word of reference to any memorandum what- 
soever. It is not even said, that the pur- 
chase was of the administi-ator; and unless 
there were some certain reference so clear as 
to admit of no doubt, there, is no pretence to 
say, that the court is at liberty to incorporate 
the memorandum into, and make it a part of, 
the petition, as the written admission of the 
defendant. We may, then, lay aside any 
further considei-ation of these proceedings. 
They stand alone, and are of themselves no 
proof of any contract binding on the defend- 
ant. 

Then is the memorandum of the adminis- 
trator sufficient? The memoi-andum is at the 
bottom of the conditions of sale, and so far 
as respects the defendant, it is in the follow- 
ing words: "Struck off to John Arnold, high- 
est bidder, for $1705,50." There is now found 
at the bottom of the paper a signature of the 
administrator's name; but it is almost cer- 
tain, that it was not made at the time when 
the memorandum was written, for it is in a 
very different ink, and apparently of more 
recent date. So that the memorandum is not 
brought within the terms of the statute. It 
is not signed by the party to be charged there- 
with, or by his agent thereunto lawfully au- 
thorized. 

But the important question is, whether, un- 
der the circumstances of the present case, the 
administrator can be considered as the agent 
of the purchaser, authorized by him to make 
and sign the memorandum. If he can, then 
the defendant is bound, for the memorandum 
sufficiently sets forth the terms of the con- 
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tract After much fluctuation and doubt, it 
laas at last been settled in England, that an 
auctioneer is to be deemed the agent of both 
parties in respect to the sale, and authoi-ized 
to make a memorandum for both. Lord 
Mansfield, in Simon v. Motivos, 3 Burrows, 
1021, began that doctrine; and it has, after 
very great hesitation, been followed. It ap- 
pears to me, speaking with all due respect, to 
have done much to destroy the salutary oper- 
ation of the statute of frauds. By the com- 
mon law, if an agent is to execute a deed for 
his principal, his authority must be of as high 
a nature. It must be by deed. By analogy 
it would have seemed convenient, if not in- 
dispensable, to have held, that where the stat- 
ute, to prevent frauds and perjuries, required 
a contract to be In writing, if executed by an 
agent, his authority should be in writing also. 
That the auctioneer is agent of the seller is 
clear; that he is also agent of the buyer is 
not so very clear; and is a conclusion found- 
ed on somewhat artificial reasoning. But the 
doctrine is now established; and the best rea- 
son in support of it is, that he is deemed a 
disinterested person, having nd motive to mis- 
state the bargain, and enjoying equally the 
confidence of both parties. The agency is 
presumed to be given to him on this account 
by the purchasers, trusting to his integrity and 
disinterestedness. But the case is very dif- 
ferent, where the auctioneer is the vendor, 
and is himself the very party in interest, with 
whom the contract is made. There can be no 
reasonable presumption from the mere act of 
bidding, that the purchaser means to trust 
the other party with settling, by his own 
memorandum, the whole terms of the eon- 
tract It would be a very extraordinary posi- 
tion, at war with the ordinary care and cau- 
tion of men, to put into the hands of the oth- 
■er party the unlimited power to settle all the 
terms of an important conti'act by his own 
memorandum. And this would be the result 
of the doctrine -contended for. For if the 
mere act of bidding, being proved by parol, 
would be sufficient to create a virtual agency 
for the bidder, then the party would be 
bound, though he never saw the memoran- 
dum; and when the memorandum was once 
reduced to writing, no parol evidence could 
at law be admissible to show, that the terms 
were mistaken or varied; for the memoran- 
dum would be the proper evidence of the 
-contract, though made by the veiy party in 
interest It is said, that here the adminis- 
trator is not the party in interest; and that 
be has a mere power or license to sell. But 
Le is the.paity, who alone is competent to 
make the contract. The price must be paid 
to him; and non constat, to what extent as 
administrator, he may have an interest in 
the proceeds, either as creditor, or for serv- 
ices. He stands in the same situation as a 
trustee of an estate, selling for the use of his 
cestui que trust He could not be a witness 
to prove the contract And yet, upon the 
docti'ine now asserted, his memorandum is 



better than any testimony. In a legal point 
of view he is the real party to the contract, 
and is alone authorized to sue upon it. And 
whether he has a beneficial interest in it, or 
not, is immaterial. He is the legal party in 
interest in the price and performance of the 
contract. 

The case, then, is not distinguishable from 
that of any other vendor, who acts as auc- 
tioneer. If there were no authority upon the 
subject, we should say, upon principle, that 
a vendor was not to be presumed to be the 
agent of the purchaser for the purpose of sign- 
ing the contract for him. That it would be a. 
presumption against common sense to suppose, 
that the party could act both as buyer and 
seller at'the same time, and that the purchaser 
meant to surrender himself into the hands of 
a party in interest If there were an express 
authority given for such a purpose, that might 
be another thing. But it ought not to be pre- 
sumed from so equivocal an act as bidding at 
a public sale, and having the property struck 
ofE at the bid. There are eases, where courts 
of law have interposed limitations upon the 
construction of the statute, which are not found 
in its words. It is, for instance, decided, that 
the memorandum of the auctioneer, to bind the 
purchaser, must be contemporaneous with the 
sale. It cannot be made afterwards. Now, the 
statute does not say, that the memorandum 
in wnting shall be contemporaneous with the 
sale. But the courts, upon principles of just 
policy, have bound up the words by this re- 
striction, in order to prevent men from being 
ensnared by contracts subsequently reduced to 
writing by agents. See 13 Ves. 456. The same 
reasoning applies to the present case, and with 
far greater force. But there is an authoritj 
directly in point, and even stronger, than the 
case before the court. It is Wright v. Dan- 
nah, 2 Camp. 203. There, the vendor reduced 
the contract to writing, and showed it to the 
vendee, wlio corrected it and approved it But 
it was held by Lord EUenborough, that the 
memorandimi was not sufficient within the stat- 
ute of frauds. On tliat occasion he said, "The 
agent must be some third paity, and could not 
be the other conti-acting party." Now there, 
the very paper was assented to by the party, 
after it had been read; but the court thought 
it dangerous to allow the docti-ine, that the 
mere assent of the vendee to the contract, as 
drawn up by the vendor, should "be deemed 
by implication to make him an agent to bind 
the vendee by the memorandum. It was quite 
consistent witli the facts, that he should be 
satisfied, that it was tx'uly stated, and yet that 
he should not adopt it as his own act, or the 
act of his agent to bind him. 

But it is said, that this is the case of a ju- 
dicial sale, and such sales have been held not 
to be within the statute of frauds. The cases 
alluded to ai-e sales of a very different sort 
from that before the court. In sales directed 
by the court of chancery, the whole business 
is transacted by a public officer under the 
guidance and superintendence of the court it- 
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self. Even after the sale is made, it is not 
final, until a report is made to the court, and 
it is approved and confii-med. Either party 
may object to the report, and the purchaser 
himself, who becomes a party to the sale, may 
appear before the court, and, if any mistake 
has occurred, may have it corrected. He, 
therefore, becomes a party in interest; and 
may represent and defend his own interests; 
and if he acquiesces in the report, he is deem- 
ed to adopt it, and is bound by the decree of 
the court confirming the sale. He may be 
compelled, by process of the court, to comply 
with the terms of the contract. So that the 
whole proceedings, from the beginning to the 
end, are under the guidance and direction of 
the court; and the case does not fall within 
the mischiefs supposed by the statute of frauds. 
In the ease of an administrator, the autnority 
to sell is. indeed, granted by a court of law. 
But the court, when it has once authorized the 
administrator to sell, is functus officio. The 
proceedings of the administrator never come 
before the court for examination or confirma- 
tion. They are mere mattei-s in pais, over 
which the court has no control. .The adminis- 
trator is merely accountable to the court of 
probate for the proceeds acquired by the sale, 
in the same manner as for any other assets. 
But whether he has acted regularly or irregu- 
larly in the sale is not matter, into which 
there is any inquiiT by the court granting the 
license, or by the court of probate having ju- 
lisdiction over the administration of the es- 
tate. So that the present case is not a judicial 
sale in any just sense; but it is the execution 
of a ministerial authority. The sale is not the 
act of the court, but of the administrator. 

For these reasons we are of opinion, that the 
evidence is inadmissible. PlaintifiE discontin- 
ued. 
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SMITH V. ATLANTIC MUT. FIRE INS. CO. 

[Brunner Col. Cas. 573; i 12 Law Reporter, 
408.] 

Circuit Court, D. New Hampshire. Oct. Term, 
1849. 

Pleading at Law — Abatemext — Term of Court 

— Insurance — Limitation in Policy 

—On Whom Binding. 

1. In a suit against a mutual insurance com- 
pany, the latter cannot, by a plea in abatement, 
interpose the objection that under the charter 
suit can only be brought at the term of court 
succeeding the loss. 

2. A clause in an insurance policy that suit 
shall only be brought at a term of court, next 
succeeding the loss, applies to members of the 
company only; not to one who holds the policy 
as collateral security. 

This was assumpsit on a policy of insurance 
made by the defendants to Dana & Carpenter, 
of Attleborough, Mass., on certain paintworks, 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



etc. The amount insured was fifteen hundred 
doUai'S, and in case of loss it was to be paid 
to Joseph Smith, of Pawtucket, who brings 
this action. The defendants were averred in 
the writ to be a corporation under a special 
act of the legislature of New Hampshire, and 
to be doing business at Exeter, in that state. 
They pleaded generally in abatement, that this 
court had no jurisdiction over the present 
ease. On this fact issue was joined by the 
plaintiff, and at the trial the defendants show- 
ed that after the fire, March 28, 1848, the 
plaintiff on the 12th of April, 1S48, demand- 
ed more than the company thought had been 
sustained in damages hy the fire, most of the 
injury being in their opinion caused by the 
explosion of a steam boiler, for which they 
did not consider themselves liable. That on 
the 2d June, 1848, the company voted to allow 
for the loss, two hundred dollars in full, and 
on the 10th July, 1848, communicated the re- 
sult to Mr. Austin, the counsel for the plain- 
tiff, who had demanded the amount due. The 
present action was then instituted in this 
coui-t, for that last supposed amount, although 
a session of a state court had intervened 
since the decision of the company, at which 
this suit might have been brought, and where 
it was insisted that by the act of incorpora- 
tion, the insured were bound to bring it, un- 
der the following clause in the second section 
of their act: — "And the directors upon a view 
of the same, or in such other way as they may 
deem proper, shall ascertain and determine 
the amount of said loss or damage, within 
ninety days after notice aforesaid, and if the 
party suffering is not satisfied with the de- 
termination of the directors, the question may 
be submitted to referees, or the said party 
shall bring an action agahist said company 
for said loss or damage, at the next court to 
be held in and for the county of Rockingham, 
and not afterwards, unless such court shall 
be holden within sixty days after such de- 
termination; but if holden within that time, 
then at the next court holden within said coun- 
ty thereafter." It was contended first by the 
respondents, that on this clause and the facts 
in the case, no jurisdiction existed in this 
court, and it was agreed that this objection be 
considered before instruetmg a jury in rela- 
tion to it. 

Ivers J. Austin, for plaintiff, 

J. Wells, for defendants. 

WOODBURY, Circuit Justice. It is object- 
ed that the respondents cannot interpose this 
exception to the suit, not having been brought 
in the first court sitting in the county where 
they did business, and "not afterwards"; 
first, because they did not communicate their 
decision to the insured or to the plaintiff, 
"within ninety days after notice" of the loss. 
But we do not understand the charter as re- 
quiring this, but only that they shall deter- 
mine on the amount of the loss within that 
ninety days. That determination being a mat- 
ter of record, and the insured being a mem- 
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ber of the corporation, -wliere, as here, it is a 
mutual association, he can obtain informa- 
tion of it as soon as he pleases, or defer it 
as long as he pleases. In respect to such 
notice, a member of a mutual insurance of- 
fice, who is himself one of the insurers, 
stands entirely different from a naked in- 
surer, in a corporation where he has no in- 
terest, and has no means to look at records 
as he has here. 

It is next objected that when the notice 
was given in August, it was not to the as- 
sured, Dana & Carpenter, but to the attorney 
of Smith, the plaintiff. But it will be' seen 
that by our views on the first exception, this 
question becomes immaterial. This special 
notice was unnecessary and useless. Yet 
had it been otherwise, it is somewhat doubt- 
ful whether Smith himself claiming to be a 
rightful plaintiff, and being notified through 
his counsel, is not estopped to deny that the 
proper person had been notified when it is 
the one suing. The respondents then do not 
appear to have done anything or neglected 
anything, so as to disable them from setting 
up as a defense, that they have not been sued 
in the manner prescribed in the policy and 
charter- But though this exception to the 
right of the defendants to take the objec- 
tion that they were not sued at the first court 
sitting in the county, after this decision as 
to the amount of the loss, fail, it by no means 
follows that this objection goes to the juris- 
diction of the court This court has juris- 
diction over the subject-matter, and over the 
parties as residing in different states. See 
the judiciary act [1 Stat. 73], and cases cited 
in Dexter v. Haight [Case No. 3,861] and 
Nunan v. Litchfield [Id. 10,378], Jan., 1849. 
See, also, 2 N. H. 376, and 3 N. H. 232; Steph. 
PI. 217; Catlett v. Pacific Ins. Co. [Case No. 
2.517]. 

The objection seems to be one which gi-ows 
out of the nature of a contract or mutual en- 
gagement between the members of this mu- 
tual insurance assoc'ation, ratified by the 
legislature, and embodied by consent into the 
law itself, by which the corporation exists 
and acts at all as a corpoi-ation. The assur- 
ed stipxilate with each other to sue only at a 
particular time, and the company made up 
of them united, agrees to be sued only at a 
particular time, by a member. This com- 
pact or agreement may therefore be a bar 
at law to a recovery at any other time by a 
member. Such is the contract, and parties 
make contracts for themselves, and not the 
court for them. Whether it may not be such a 
bar if interposed under the general issue, or 
whether it must be specially pleaded in bar 
of the maintenance of this action, need not 
be decided till the question arises in one of 
those modes, and in a suit by a member. It 
suffices now .to say, that in our view it is not 
a valid exception to our jurisdiction in a 
plea in abatement to this action, and much 
less a valid objection to its general jurisdic- 
tion, which is the form of pleading it here. 



1 shall therefore on these pleadings and facts 
instruct the jury that they are bound in point 
of law to return a verdict for the plaintiff. 
If the court entertain these views, it is un- 
derstood that the defendants wish to with- 
draw their plea in abatement, and file the 
general issue or a special plea, to attempt to 
take advantage in a different way or xue 
same objection, and of a further objection 
that no suit for this loss can be sustained in 
the name of Smith, he not being a member 
Of the mutual association, nor the person in- 
sured. I will hear the counsel for the parties 
on this motion when made, and also on an- 
other point of difference, in case the motion 
be not allowed, whether the judgment be 
rendered finally against the defendants on 
the verdict, on the plea in abatement, or 
may be, respondeat ouster. It is laid down 
that if judgment be for plaintiff in a plea of 
abatement, demurred to or replied to, it is 
interlocutory, respondeat ouster. 1 Tidd, 
Prac. 589. But if an issue of fact be made 
and tried and found for plaintiff, the judg- 
ment peremptory, quod recuperet Id. 588; 

2 Bos. & P. 389; 1 East 636. Till the proper 
time arrives I do not propose to go into the 
case cited of Kittredge v. Rockingham Fire 
Ins. Co. [unreported], decided by the supreme 
court of this state, in Rockingham county, 
December, 1847. If that case, as is supposed, 
has decided against an action for the loss be- 
ing sustained in the name of any person ex- 
cept the insured, it must govern this court as 
a construction of a local statute, by the high- 
est local authorities. See Luther v. Borden, 
7 How. [48 TJ. S.] 1. But the cases must be 
exactly parallel before I would relieve the 
coi-poration from its express written promise 
to pay any loss on this policy to the plaintiff. 

If the defendants have libei-ty to amend 
their plea, the plaintiff should have leave to 
amend his declaration also, and to declare on 
a special promise to pay him the amount of 
the loss, rather than the member of the Mu- 
tual Insurance Company. It is well -settled 
that A, may sue on a promise made to B. by 
C, to pay A., though A. be not privy to the 
consideration. A. had a debt against B., and 
B. placed demands with C. to collect and pay 
over to A C. is liable to A. Delaware & 
H. Canal Co, v. Westchester Co. Bank, 4 
Denio, 97. See cases, collected there, page 98. 
See form of declaring, as if promise to A., 
page 99. 1 Bos. & P. 97. And if a third 
person can thus sue an insurance company 
on a special promise which it must be au- 
thorized to make, as being merely to pay the 
loss to the mortgagee instead of the mort- 
gagor, which is highly proper if the property 
mortgaged happens to become lost, it may 
steer clear of the other difficulty, that the 
action must be brought at the next court 
held in the county, because the provision 
pl'obably applies only to an action brought 
by one of the members of the mutual incor- 
poration, and not by a third person on a 
special promise. 
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SMITH et al. v. ATWOOD et aJ. 

[3 McLean, 545.] i 

Oircuit Court, D. Indiana. May Term, 1845. 

Conflict of Laws— Bights— Remedy. 

1. A contract made in Pennsylvania and sued 
•on in Indiana, in regard to the remedy cannot 
1)6 goTerned by the law of Pennsylvania. 

[Cited in Mathuson v. Crawford, Case No. 
9,279.] 

2. Such a rule is impracticable, and cannot 
be enforced. 

3. The law of the contract accompanies it, 
and must govern it; but that relates to the 
xights and obligations of the parties, and not to 
the remedy. 

At law. 

O. H. Smith, for plaintiffs. 

OPINION OF THE COURT, On the 9tli 
oi Novemtier, 1839, Smith and Sample, at 
Philadelphia, in the state of Pennsylvania, 
executed their promissory note to Atwood 
& Co., payable six months after date. A 
judgment was entered on the note in No- 
vember, 1842, for ?1,725, in the circuit court 
of the United States, in Indiana; and ex- 
ecution was issued, which was levied on i 
the real estate of the defendants. The law 1 
of Pennsylvania prohibits the sale of lands on 
execution, if the rents and profits for seven 
years shall be appraised by twelve men to 
a sum sufficient to satisfy the judgment and 
costs, &JC.; and if such return shall be made, 
and confirmed by the court, a levari facias \ 
shall issue to sell the rents and profits; and 
if they shall not sell for a sum sufficient, the 
plaintifC may have the land delivered over 
to him, &c. The laws of Indiana, at the 
<Iate of the contract, and when suit was 
brought, required the rents and profits to be 
fii-st offered, and if they shall not sell for a 
sum sufficient to pay the debt and costs for 
seven years, then the fee of the land may be 
sold for the best price it will bring. 

On the above facts, a motion was made 
to set aside the return of the mai-shal, and 
that he be directed to collect the money un- 
der the laws of Pennsylvania. In support of 
this motion, the case of MeCraeken v. Hay- 
ward, 2 How. [43 U. S.] 608, is referred to, 
where the court say: "The obligation of a 
-contract consists in its binding force on the 
party who makes it. This depends on the 
laws in existence when it is made; these are 
necessarily referred to in all contracts, and 
forming a part of them, as the measure of 
the obligation to perform them by the one 
party, and the right acquired by the other." 
And again, "Tiie obligation of the contract 
between the parties, in this case, was to per- 
form the promises and undertakings contain- 
ed therein; the right of the plaintiff was 
to damages for the breach thereof, to bring 
suit and obtain a judgment, to take out and 



prosecute an execution against the defendant, 
till the judgment was satisfied, pursuant to 
the existing laws of Illinois. These laws, 
giving these x-ights, were as perfectly bind- 
ing on the defendant, and as much a part of 
the contract, as if they had been set forth 
in its stipulations, in the very words of the 
law, relating to judgments and executions." 
If this opinion be law, it is contended, the 
law of Pennsylvania is as much a part of 
the contract as if it had been incorporated in 
it. This must be admitted. The court re- 
ferred to the remedy in the case cited, and 
the principle laid down must apply to all 
contracts. If the remedy be a part of the 
contract, the mode of its enforcement must 
be found not in the state where suit is 
brought, but in the state where the contract 
was made, or was to be performed. No 
proposition can be clearer, than that the law 
of the contract follows it wherever it may 
be enforced. And, on the ground assumed, 
by the mere force of the contract the remedy 
is kept alive, in the state where it was made, 
or elsewhere, in disregard of the legislative 
power. That this is the case, so far as re- 
gards the legality of the contract, is xm- 
doubted; but that the remedy constitutes a 
part of the contract, it is believed, was never 
before asserted by any court. The law of 
Pennsylvania cannot regulate the sale of 
real estate, by execution or otherwise, in In- 
diana. And this shows the impracticabili- 
ty, if not the absurdity, of the rule contended 
for. The motion is overruled. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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SMITH V. AVERILL. 

[7 Blatchf. 29; 1 9 Am. Law Reg. (N. S.) 47; 
3 Am. Law T. Rep. U. S. Cts. 1; 10 Int. Rev. 
Rec. 139, 156; 2 Chi. Leg. News, 57.] 

Circuit Court, N. D. New York. Oct., 1869.2 

InTEKNAL ReVEXDE — FOKFEITCKE— CeKTIFICATE 

OP Reasonable Cause- Action against 
Marshal— Return of PiioPERTy. 

1. Under the eighty-ninth section of the act 
of March 2, 1799 (1 Stat. 695), and the first sec- 
tion of the act of February 24, 1807 (2 Stat. 
422), the fact that a certificate of reasonable 
cause of seizure was made in a case where a 
judgment was given for the claimant of proper- 
ty seized, on the trial of the prosecution on ac- 
count of the seizure, is no defence to an action 
brought by such claimant against the oflBcer 
who seized it, to recover its value, where it has 
not been i-eturned to such claimant. 

2. It was not necessary for such claimant to 
demand the return of such property before 
bringing an action against the seizing officer to 
recover its value. 

3. Although the marshal took possession of 
the property when the prosecution was insti- 
tuted, and held possession of it until the judg- 
ment was given, it was the duty of the seizing 
officer then to return the property. 

This was an action [by Jarvis R. Smith] 
to recover the value of property seized by 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Reversed in 17 Wall. (84 U. S.) 82.] 
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the defendant [Oscar J. Averill], as a col- 
lector of internal revenue, for an alleged 
violation of the internal revenue act, Tlie 
question of forfeiture "was tried in the dis- 
trict court, upon an information founded up- 
on such seizure, and a verdict Tvas found for 
the present plaintiff, "who appeared as claim- 
ant in that proceeding; and thereupon a cer- 
tificate of probable cause was granted by 
that court. The property seized was placed 
In a "warehouse, by the defendant's direc- 
tion, soon after* the seizure; and it still re- 
mained there at the time of the trial in this 
court The judgment of the district court 
was, that the property had not been for- 
feited, and that it should be discharged, but 
it was never returned to the claimant, the 
present plaintiff, who was the lawful owner of 
all the -property so seized. The warehouse- 
man, who held the property seized, testified, 
on the trial, that he still held the same; that 
no one had been there to take possession of 
it; that he had charges against the defendant 
for holding and storing the property; that the 
United States marshal had never notified him 
that he had taken possession of the same; 
and that he had no notice from any one of 
such possession by the marshal. The defend- 
ant testified, that the property was taken in 
possession by the marshal, who showed him 
the order for taking possession of it, in Maj', 
1868, and that he had never heard of or seen 
it since; but the other proofs showed that it 
had remained in the warehouse, where it was 
placed by the defendant's order, down to the 
time of the trial, and bad never been removed 
by the marshal, if he ever took, or ever at- 
tempted to take, formal possession of the 
same. On the cross-examination of the de- 
fendant, he stated that he never saw the prop- 
erty after it was seized. The marshal's re- 
turn to the wan-ant of arrest and monition 
stated, that he had attached the property and 
given the proper notices; but the proof show- 
ed that he had not removed it from the \vare- 
house where it was deposited by the defend- 
ant's order, and there was no proof that he 
liad in any way interfered with the possession 
of the property by the warehouseman, as the 
Tjailee of. the defendant. A verdict was taken 
for the plaintiff, subject to the opinion of the 
■court. 

Church, Munger & Cooke, for plaintiff. 
"William Dorsheimer, Dist. Atty., for defend- 
ant. 

HALL, District Judge. It will be assumed, 
lor the purposes of the present controversy, 
that the return of the marshal is conclusive; 
and that, either by the endorsement and de- 
livery to him of the warehouse receipt for the 
property, or otherwise, he properly executed 
bis process, and afterwards held the property 
under legal arrest until it was discharged by 
the judgment of the district court, or that it 
was so held by the collector, after the mar- 
shal's seizure, as the legal custodian, under 
the act of congress. [A verdict was taken for 



the plaintiff, subject to the opinion of the 
court; and the coimsel for the respective par- 
ties have submitted the case upon their writ- 
ten briefs.] 3 

The important question now to be determin- 
ed is, whether the certificate of reasonable 
cause, granted by the district court, is a good 
defence to this action, as the property seized 
was never returned, or offered to be returned, 
to the owner. In a case of municipal seizure, 
like that complained of in this case, probable 
and reasonable cause is no defence, except 
where some statute creates and defines the ex- 
emption from damages. The Apollon, 9 
Wheat. [22 U. S.] 362, 373. But, in prize 
cases, the captors, if there be probable cause, 
are entitled, as of right, to an exemption from 
damages (Id. 372, 373); and, therefore, deci- 
sions made in prize cases are of no authority 
in respect to the present question, which de- 
pends entirely upon the construction of acts 
of congress. 

In this case, the exemption from damages is 
claimed under the first section of the act of 
Febiniary 24, 1807 (2 Stat. 422), and the eighty- 
ninth section of the act of March 2d, 1799 (1 
Stat. 095); and each of those sections con- 
tains a provision that the property seized 
must be retui-ned. The provisions of those 
sections, in respect to the question now pre- 
sented, are substantially the same; and that 
contained in the act of 1807 reads as follows: 
"When any prosecution shall be commenced 
on account of the seizure of any ship or vessel, 
goods, wares, or merchandise, made by any 
collector or other ofiieer, under any act of con- 
gress authorizing such seizure, and judgment 
shall be given for the claimant or claimants, 
if it shall appear to the court before whom 
such prosecution shall be tried, that there was 
a reasonable cause of seizure, the said court 
shall cause a proper certificate or entiy to be 
made thereof; and, in such case, the claimant 
or claimants shall not be entitled to costs, nor 
shall the person who made the seizure, or the 
prosecutor, be liable to action, suit, or judg- 
ment on account of such seizure and prosecu- 
tion; provided, that the ship or vessel, goods, 
wares, or merchandise, be, after judgment, 
forthwith returned to such claimant or claim- 
ants, his, her, or their agent or agents." It 
was insisted, by the plaintiff's counsel, that, 
under this section and proviso, the certificate 
of reasonable cause is no defence, because the 
property was not returned; and he cited in 
support of his position, the case of Holt v. 
Hook, 14 Mass. 210, decided in the supreme 
judicial court of Massachusetts, by Chief Jus- 
tice Parker, and Justices Thatcher, Putnam, 
and Wilde, in 1817. The property in contro- 
versy in that case had been seized and libel- 
led, and then sold, pendente lite, under the 
order of the district court. After it had been 
sold the cause was tried, and Hoit, the plain- 
tiff, as the then claimant, had a verdict. The 
district judge thereupon decreed that the prop- 
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erty was not liable to forfeiture; that tliere 
was reasonable cause for the seizure; that 
$384.43, for the expenses which had been in- 
curred for the custody and sustenance of the 
cattle seized, should he deducted from the pro- 
ceeds of sale; and that the residue, $151.57, 
should be paid to the claimant- A verdict 
having been taken for the plaintiff in the state 
court, subject to the opinion of that court upon 
the facts stated, the question whether the cer- 
tificate and decree of the district court were 
a defence was argued, and the comt decided, 
that the certificate of reasonable cause could 
operate as a bar to an action only when the 
property was restored, according to the provi- 
so in the statutes above referred to, and or- 
dered judgment for the plaintiff on the ver- 
dict. This case seems to be directly in point; 
and it was decided by judges of the highest 
character for learning and ability. 

It was insisted, however, by the attorney 
for the United States, who appeared for the 
defendant, that he should not be held respon- 
sible, by reason of the non-return of the prop- 
erty seized, because (1) the plaintiff had never 
made a demand upon the collector for the re- 
turn of the property; (2) the collector did not 
have the possession of the property after the 
filing of the information, the marshal having 
taken possession of it under the process of the 
court, and the collector having no longer any 
control of the propeity, was not liable there- 
for. For this, he cited Burke v. Trevitt [Case 
No. 2,163]; The Maria, 4 C. Rob. Adm. 348; 
Shattuck V. Maley [Case No. 12,714]. He also 
insisted that the plaintifE, failing to obtain 
possession of his property, should have ap- 
plied to the district court, which had power to 
compel a re-delivery of the property, or its 
value, into the possession of those who might 
be entitled to it. To maintain this position, 
he cited Slocum v. Mayberry, 2 Wheat. [15 U. 
S.] 1; Gelston v. Hoyt, 3 Wheat. [16 U. S.] 
246; Burke v. Trevitt, ubi supra. The cases 
cited do not sustain these positions or weaken 
the authority of the case of Hoit v. Hook. In 
the ease of Burke v. Trevitt there had been no 
infoi-mation filed against the property in re- 
spect to which a recovery was claimed; and, 
of course, there was no certificate of probable 
cause. The owner of the property failed to 
recover because he failed to make out the tres- 
pass or taking alleged. The case of The Ma- 
ria was a case of capture as an alleged prize, 
jure belli, and, as has been before stated, such 
cases have no application to the present a^es- 
tion. In the cases of Shattuck v. Maley and 
Slocum V. Mayberry there had been no trial 
or certificate of reasonable cause; and in Gel- 
ston V. Hoyt there had been a trial, but a cer- 
tificate of reasonable cause had been refused 
by the district court. In short, these authori- 
ties are not applicable to the present ease. 

It was insisted, however, that, the property 
having been arrested by the marshal, under 
the wai-rant of arrest, it was no longer in the 
custody of the defendant; that it was the duty 
of the marshal to return the property; that. 
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if he failed to do so, the plaintifE should have 
applied to .the district court to compel tke 
marshal to return the projierty; and that the 
defendant was not liable for the marshal's de- 
fault. 

It is quite certain that it was not the duty 
of the marshal to make retiu'n of the property 
to the claimant; and that the district court 
could only require him to release the property 
from the arrest. But, if it were the duty of 
the marshal to make the return, and the court 
had power to require him to perform such du- 
ty, it would, neveilheless, be very doubtful, 
to say the least, whether the marshal's neglect 
of duty would not prevent the statute from 
operating as a protection to the defendant. 
The return of the property forthwith after 
judgment, is a condition precedent to the ex- 
emption from liability declared by the statute; 
and it is clear that it was the intention of 
congress that a failure to make such return 
should &x the liability of the seizing officer. 
If the marshal has neglected his duty, to the 
injiuy of the seizing officer, the latter must 
seek his remedy against the marshal; and, if 
any application to the district court was nec- 
essaiy to secure such return, it was the de- 
fendant's duty, and not that of the plaintifE, 
to take cai'e that such application was made, 
in order to secure the protection of the statute. 
But the marshal had no such duty imposed 
upon him in this case; and the defendant was 
liable to the warehouseman for storage, for 
which the latter could probably retain the pos- 
session of the property, at least as against the 
defendant, and, perhaps, as against the plain- 
tiff, and against the marshal, after the order 
or judgment of the district court that the 
property should be discharged, and that there 
was reasonable cause for the seizure. 

The plaintiff must have judgment upon the 
verdict. 

[This judgment was reversed by the supreme 
court, where it was carried on writ of error. 
17 Wall. (84 U. S.) 82.] 
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687 and 688. 
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SMITH V. BABCOGK et al. 

[3 Sumn. 5S3.] i 

Circuit Coiu-t, D. Massachusetts. May Term, 
1839. 

Pleading is Eqditt — Amendments to Axswek 
— When Allowed — Mistake. 

1. In matters of form, or mistakes of dates, 
or verbal inaccuracies, courts of equity are very 
indulgent in allowing amendments of answers. 

2. But they are slow to allow amendments iu 
material facts, or to change essentially the 
grounds t{>ken in the original answer. 

[Cited in India Rubber Comb Co. v. Phelps. 
Case No. 7,025; Rice v. Ege, 42 Fed. 660.] 

3. Where the object is to let in new facts and 
defences, wholly dependent upon parol evi- 

1 [Reported by Charles Sumner, Esq.] 
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dence, the reluctance of the court to allow 
amendments is greatly increased, since it would 
encourage carelessness and indifference in mak- 
ing answers, and open the door to the introduc- 
tion of testimony manufactured for the occa- 
sion. 
[Cited in India Rubber Comb Co. v. Phelps, 
Case No. 7,025; Page v. Holmes Burglar 
Alarm Tel. Co., 2 Fed. 333; Cross t. Mor- 
gan, 6 Fed. 244; Spill t. Celluloid Manuf'g 
Co., 22 Fed. 96.] 
[Cited in brief in Chouteau t. AUen, 74 Mo- 
57. Cited in Elder v. Harris, 76 Va. 192.] 

4. But where the facts sought to be intro- 
duced are written papers or documents, which 
have been omitted by accident or mistake, there 
the common reason does not apply in its full 
force; for such papers and documents cannot 
be made to speak a different language from that, 
which originally belonged to them. 

[Cited in Wyman v. Babcock, Case No. 18,- 
113. Cited in brief in Reeves v. Keystone 
Bridge Co., Id. 11,660.] 

[Cited in brief in Witters v. Sowles, 61 Yt. 
367, IS Atl. 191.] 

5. The whole matter is in the discretion of 
the court; bat, before the amendments to the 
answer are allowed, the court should be satis- 
fied, that the reasons assigned for the applica- 
tion are cogent and satisfactory; tliat the mis- 
takes to be corrected, or the facts to be added, 
are made highly probable, if not certain; that 
they are material to the merits of the case in 
controversy; that the party has not been guilty 
of gross negligence; and that the mistakes have 
been ascertained, and the new facts have come 
to the knowledge of the party, since the original 
answer was put in and sworn to. 

[Cited in Noale v. Neale. 9 Wall. (76 V. S.) 9; 
Hicks T. Ferdinand, 20 Fed. Ill; Rice v. 
Ege, 42 Fed. 660.] 

6. Where a party sought to amend his an- 
swer, by showing, that the instrument annexed 
to the answer was not the original instrument 
executed at the time of the conveyance, or a 
copy thereof; but that it varied from that in- 
strument in some important particulars material 
to the iwesent controversies; that the original 
was lost or mislaid by the party (not the defend- 
ant) to whom it belonged; that the contents, so 
far as they were material in this application, as 
well as the existence and genuineness of the 
paper, fcould be established by satisfactory evi- 
dence; and that the mistake in the answer was 
not discovered, until long after the answer was 
sworn to and filed; and that its materiality was 
wholly unsuspected, until it was recently 
brought as a point of objection by the other side. 
HeJd, that under the circumstances, a supple- 
mentary answer might be filed, which should 
fully, positively, and accurately state all the at- 
tendant circumstances, and the substantial con- 
tents of the lost instrument, and in what par- 
ticulars, as far as may be practicable, it differs 
from that annexed to the original answer in the 
<;ase. 

Bill in equity [by William Sydney Smith 
against Samuel H. Babcock, Joseph Noble, 
and others]. An application was made by 
Joseph Noble, by motion in this case, for 
leave to file an amended answer upon cer- 
tain circumstances stated in the accompany- 
ing affidavit, which was in substance as fol- 
lows: ''That since making and swearing to 
bis said answer, the said Noble has seen 
and conversed with Cross, and with John 
D. Kinsman, the attorney of said Cross, and 
by whom was written the agreement be- 
tween the said Noble and Cross, setting forth 
the purposes and objects for which the said 



Noble was to hold the property conveyed to 
him by said Cross, and has been furnished 
with the original draft of said agreement, 
as said agreelnent was first written; and he 
says, that the paper annexed to his answer 
to the original bill of complaint of the plain- 
tiff, marked C, is not a true copy of the 
agreement aforesaid, and all its parts and 
provisions, as the same was finally conehid- 
ed and completed by him, and delivered to 
the said Cross; that the paper so annexed 
to said answer, and marked C, originated in 
this manner, that is to say: on the 19th day 
of October, 1835, said Kinsman prepared a 
paper as and for the agreement, which said 
Noble was to execute, and dated it as of that 
date; that the said Noble carried it to his 
house and had it copied, but on the copy the 
date was omitted; that he signed the said 
paper; but on the 22d day of October, 1835, 
when he met the said Cross for the purpose 
of completing the said agreement by delivery, 
it was not satisfactory and was not deliv- 
ered, and a new agreement under date of 
22d October was written, signed, and deliv- 
ered, and was the agreement under and on 
wliich the said Noble took and held the prop- 
ei"ty conveyed to him by the -said Cross; and 
the said Noble, finding among his papei-s the 
copy of the first draft, so as aforesaid taken 
by him, supposed it to have, probably, been 
a copy of the agreement actually concluded, 
with the exception of the date. And the said 
Noble says, that the terms, substance, and ob- 
jects of the said agreement, as finally con- 
cluded and completed, were such as are set 
forth and stated in his answer to the plain- 
tiff's amended bill; and he asks to be permit- 
ted to prove on the hearing, the reasons why 
the first di-aft thereof was not satisfactory; 
and that one principal purpose and object, for 
which that, which was finally executed, was 
prepared, was to express, with more distinct- 
ness and certainty, the intention of the par- 
ties to be, that the property conveyed by the 
said Cross was to be held for, and applied to 
the then existing debts and liabilities from 
and on account of said Cross, J. B. Cross & 
Co., and renewals thereof." Certain other 
aflidavits of Messrs. Kinsman, Mellen, and 
Daveis, and Ci-oss and Poor, were also filed 
in corroboration. 

air. Fletcher and E. H. Detby, for plaintiff, 
Choate & Greenleaf, for Noble. 

STORY, Circuit Justice. The general rules 
of courts of equity in the amendment of an- 
swers are well known. In mere matters of 
form, or mistakes of dates, or verbal inaccu- 
racies, courts of equity are very indulgent 
in allowing amendments. But when appli- 
cation is made to amend an answer in mate- 
rial facts, or to change essentially the 
grounds taken in the original answer, courts 
of equity are exceedingly slow and reluctant 
in acceding to it. To support such applica- 
tions, they require very cogent circumstan- 
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ces, and such as repel the notion of any at- 
tempt of the party to evade the justice of tlie 
case, or to set up new and ingeniously con- 
trived defences or subterfuges. Where the 
object is to let in new facts and defences 
wholly dependent upon parol evidence, the 
reluctance of the court is greatly increased; 
since it has a natural tendency to encourage 
carelessness and indifference in making an- 
swei's, and leaves much room open for the in- 
troduction of testimony manufactured for the 
occasion. But where the new facts, sought 
to be introduced, are written papers or docu- 
ments, which have been omitted by accident 
or mistake, there the same reason does not 
apply in its full force; for such papers and 
documents cannot be made to speak a differ- 
ent language from that which originally be- 
longed to them. 

The whole matter rests in the sound discre- 
tion of the court. I should be soriy, that it 
should be supposed, that the court had no 
authority to grant leave to file an amended 
answer, wherever it was manifest that the 
purposes of substantial justice required it. 
On the other hand, consideriug the solemnity 
of answers. I should be sorry to see any 
practice introduced, which should in any, the 
slightest degree, encourage negligence, indif- 
ference, or inattention to the duties imposed 
by law upon parties who are called upon to 
make statements under oath. And it seems 
to me, that, before any court of equity should 
allow such amended answers, it shoiild be 
perfectly satisfied that the reasons assigned 
for the application are cogent and satisfac- 
tory; that the mistakes to be corrected, or 
the facts to be added, are made highly prob- 
able, if not certain; that they are material 
to the merits of the case in controversy; that 
the party has not been guilty of gross negli- 
gence; and that the mistakes have been as- 
ceitained, and the new facts have come to 
the knowledge of the party, since the orig- 
inal answer was put in and sworn to. Where 
the party relies upon new facts, which have 
come to his knowledge since the answer was 
put in; or where it is manifest that he has 
been taken by sui-prise, or where tlie mistake 
or omission is manifestly a mere inadver- 
tence and oversight, there is generally less 
I'eason to object to the amendment, than there 
is where the whole bearing of the facts and 
evidence must have been well known before 
the answer was put in. 

■ The present case is not an application to 
substitute one written document for another, 
which was annexed to the original answer 
by mistake, the mistake having been subse- 
quently ascertained. If it were, the court 
would not hesitate to allow it; for the dan- 
ger of perjury, or of a corrupt manufacture 
of an instrument to suit a new purpose, 
would not ordinarily occur. And, indeed, 
the coui't, before allow^ing the amendment, 
would require plenary proof of the anteced- 
ent existence, as well as of the genuineness, 
of the instrument. Nor can this be said to 



be a case, in which the amendment prop6ses 
to offer parol evidence to mere facts in pais. 
It is an intermediate case, where the pro- 
posed amendment seeks to show, that the in- 
strument annexed to the answer is not the- 
original instrument, executed at the time of 
the conveyance, or a copy thei*eof ; but that 
it varies from that instrument in some im- 
portant particulars, material to the present 
controversy; that the original has been lost 
or mislaid by the party (not the defendant) to- 
whom it belonged; that the contents, so far 
as they are material in this application, as 
well as the existence and genuineness of tlie 
paper, can be established by satisfactory evi- 
dence of disinterested persons, who were 
present at its execution and knew its con- 
tents; and that the mistake in the answer 
was not discovered until long after the an- 
swer was sworn to and filed, upon a confer- 
ence with the parties, who were connected 
with the original transaction; and that the 
materiality of the mistake was wholly unsus- 
pected, until it was recentlj- brought out, as 
a point of objection, by the other side. 

Now, upon the present application, it is- 
not necessaiT, nor would it be proper finally 
to decide, whether the fact of such a mistake- 
is positively and absolutely made out, or tlie 
existence and genuineness of such an origi- 
nal established beyond all controversy by the 
evidence. That would be more proper for 
consideration upon the final hearing of the 
cause upon the whole evidence, when all 
these and the other matters are put in issue 
before the court by the whole evidence iu 
the cause. All that is required on the pres- 
ent ex parte application, is that the court 
should be satisfied that the defendant. No- 
ble, has not been guilty of gross or inexcusa- 
ble negligence in not before ascertaining the 
facts, or instituting inquiries respecting 
them; that there is a high probability that 
there was such a genuine, original instru- 
ment, different from that annexed to the 
answer; that there has been an entire good 
faith on the part of the defendant. Noble; 
and that there has been a real and inadver- 
tent mistake. I must say, that, upon all 
these points, the evidence is clear and co- 
gent. I do not say that it is conclusive or 
irresistible. That there was such an orig- 
inal, genuine instrument, differing from that 
annexed to the answer, is made out by the 
affidavits of Mr. Cross and ilr. Kinsman, in 
a manner which I can scarcely deem open 
to serious doubt. At least I cannot, in the 
present state of the evidence, overcome it 
without believing both those gentlemen have 
made very gross misstatements, and delib- 
erately affirmed matters absolutely false. 
Certainly I can come to no such conclusion. 
Their narratives carry with them an intrin- 
sic probability; and I may say, that Mr. 
Kinsman's known character at the Portland 
bar forbids such an imputation. 

I have paused a good deal upon this mat- 
ter, because I am exceedingly unwilling to 
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encourage any rashness, or negligence, or In- 
difference in drawing up answers. But I 
deem it indispensable to the purposes of the 
.administration of public justice, to hold to 
a strict course against allowing parties, up- 
on afterthoughts, and new suggestions, and 
new aspects of a cause, to change the pos- 
ture of the case from that in which they de- 
liberately chose originally to present it to 
the court. Still, we must make allowances 
for human eri-or and infirmity; and the ob- 
ject of all courts must be substantially the 
same, not to shut out truth, where it is clear- 
ly seen, but rather to invite its admission, 
If it may be done without the introduction of 
other mischiefs. I believe, that my duty re- 
quires me on this occasion to allow a sup- 
plemental answer to be filed. But certainly 
I ought not to accede to the introduction into 
the cause of that annexed* to > the motion of 
the defendant. It would be injustice to him, 
and not justice to the other side. The pro- 
posed supplemental answer contains no ex- 
planations of the supposed mistake, and no 
statement of the circumstances, under which 
it originated; and no positive allegations of 
the contents of the lost original instrument. 
It amounts to a positive naked denial, that 
the paper annexed to the original answer is 
that, which was executed, when the convey- 
ances referred to were made. So that, upon 
this naked statement, the two answers would 
directly and flatly contradict each other; and 
the answers, being without any circumstan- 
ces to explain the contradiction, would, as 
evidence, become mere nullities, and could, 
neither of them, be entitled to any credit. 
What I shall do therefore. Is to grant the. 
motion sub mode, allowing a supplementary 
answer to be put in, which shall fully, and 
positively, and accurately state all the at- 
tendant circumstances and the substantial 
contents of the lost instrument. 

I have examined the authorities with some 
care and solicitude, to assist my own judg- 
ment upon the present occasion. The known 
caution and senipulous hesitation of Lord 
Eldou make his decisions on such a subject 
of peculiar value. He has not hesitated to 
go as far as I have gone. Nay, he and oth- 
er judges have gone somewhat further. In 
Livesey v. Wilson, 1 Ves. & B. 149, Lord 
Eldon was asked to allow a defendant to 
amend his original answer, which had stat- 
ed, that he took possession of the whole of 
certain real estate, under a contract, of 
which a specific performance was sought, 
so far as to show, that he had taken posses- 
sion of a part only. He refused it, unless 
the defendant would swear, that when he 
swore to the original answer, he meant to 
swear in the sense, in which he now desired 
to be at liberty to swear to 'the fact. This 
seems to convey a manifest implication, that 
if he would so sweai', he might file an 
amendment of the answer, although it was 
merely evidence of a fact in pais, and resting 
in the knowledge of the defendant In 



Strange v. Collins, 2 Ves. & B. 163, the de- 
fendant had sworn in his answer (Aprils 
1813), that he had obtained letters of adminis- 
ti-ation gn his father's estate, in which char- 
acter he was sued for a legacy. He now 
moved to file a further answer, stating 
(among other things) by his aflSdavit, that 
upon looking over papers and deeds, since 
putting in his answer, he found that an ad- 
ministx'ation was granted to him of his fa- 
thei*'s effects in the year 1797, at which time 
the defendant was just of age, and but little 
acquainted with business, and entirely ig- 
norant of law, and considering that he was- 
only doing some formal act, to make out a 
title to some leasehold property of his father 
which he had sold. Lord Bldon, upon the 
whole circumstances, which were detailed at 
large in the aflidavit, allowed the amend- 
ment to be filed. Upon this occasion his 
lordship said: "This is a motion of consid- 
erable importance, for leave to file a sup- 
plemental answer; the object of which is to 
admit that the defendant Is administrator 
of his father, and, as such, has effects suffi- 
cient to satisfy this legacy; which the an- 
swer denies. There is no suggestion by af- 
fidavit, that this application is made in con- 
sequence of any knowledge, or threat of an 
indictment for perjiny. The application is 
supported by an affidavit, stating positively, 
that, when the defendant gave Instructions 
for, and swore to, his answer, he had no 
recollection of the letters of administration; 
or that they in any way related to the mat- 
ters in the bill; and that he never consid- 
ered himself, but considered his mother as 
altogether in possession, she keeping the ac- 
counts; a representation not unnatural by 
an ignorant man. It is obvious, that, unless 
there is some general gi'ound, upon' which 
the defendant ought not to be permitted to 
put in a supplemental answer, it is for the 
benefit of the plaintiff that he should do so. 
But, whether the plaintiff may choose to ex- 
cept to it or not, care must be taken that 
public principle is not infringed; and the ob- 
jection that has been made justifies me in 
requiring commissioners to pay more atten- 
tion to ti-ansactions of so solemn a nature as 
taking answers upon oath, than has been ap- 
plied in this instance; in which there is a 
degree of cal'elessness, which is shocking in 
moral consideration; the answer twice posi- 
tively denying, that the defendant Is the 
administrator, and that he ever possessed 
any part of his father's effects; the former 
a pure denial of a matter of fact; the other 
a fact, upon which an ignorant farmer might 
make a mistake, but commissioners, or the 
attorney, could not." In Edwards v. M'Leay, 
2 Ves. & B. 256, a motion was made to file 
a supplementary answer upon an allegation 
of the discovery of an entry or minute in a 
parish book, after the answer had been 
sworn to and ffled, the defendant by his affi- 
davit stating, that at the time of filing his 
answer he had no recollection of such entry. 
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Lord Eldon granted the application, and 
said: "Tliere are many cases, in which Lord 
Thurlow refused leave to amend an answer; 
and that is obviously right upon this reason, 
that the court, permitting the destruction of 
the answer upon the record, and the substi- 
tution of another, has no security as to the 
propriety, with which the first answer was 
sworn. The course since has therefore been 
to permit an additional answer to be filed, 
which has been done in many instances; 
always with great difficulty, where an addi- 
tion is to be put upon the record, prejudicial 
to the plaintifif; though the court would be 
inclined to yield to the application, if tlie 
object was to remove out of the plaintiff's 
way the effect of a denial, or to give him the j 
benefit of an admission, material, perhaps 
eonelusive, to enable him to obtain a decree. 
Where, therefore, the opposition to such ap- 
plication is not upon the ground, that it is 
against the plaintiff's interest, that such sup- 
plemental answer should be put in, that, 
with reference to his interest in that cause 
or property, any mischief can arise to the 
plaintiff, the only ground for hesitation is 
the public interest, upon the circumstance, 
that the defendant might have been guilty 
of perjury, and a prosecution for that offence 
may be required by the public interest In 
several instances, though that has been al- 
leged, the court has permitted such supple- 
mental answers. On the one hand, it has 
been constantly argued, that, permitting it, 
the court decides against the prosecution; 
on the other, it is frequently urged with 
weight, that the court, refusing this, goes a 
great way towards convicting the defendant. 
The truth is, this permission ought to have 
no influence either way upon such prose- 
cution. But a case was mentioned by Mr. 
Spranger, which throws much difficulty in 
the way. The King v. Garr, 1 Sid. 418; 2 
Keb. 516. Upon an indictment for perjury 
in an answer, to which exceptions were tak- 
en, and a second answer put in, giving an 
explanation, it was resolved, that nothing 
shall be assigned as perjury, which is ex- 
plained by the second answer; because the 
second answer makes that, which was at 
first a pei-jury, no perjury. Whether that 
M'ould be held now, or not, there is a mate- 
rial distinction from this case. The habit 
of the court now is, to consider an insuffi- 
cient answer as no answer. If the excep- 
tions produce an explanation, the two are 
taken as one answer; and perhaps, in favor 
of a person accused, the court might hold 
them to be one answer, containing the ex- 
planation with the assertion constituting the 
charge. I should have had considerable 
difficulty in acceding to that. Upon this ap- 
plication for leave to put in a supplemental 
answer, considering all the consequences, 
and professing not to hold, that the explana- 
tion by such other answer takes away the 
opportunity of indictment upon the fonner 
answer, I think I ought to permit a supple- 



mental or other answer to be filed in this 
case on paj'ment of costs." There are other 
eases to the same effect; 2 but I think that 
these sufficiently show the practice. 

I shall, therefore, make an order allowing 
a supplementary answer to be filed; but I 
shall expect it to contain a full and positive 
statement of all the circumstances, and of 
the substance of the original instrament, 
and in what particulars (as far as may be 
practicable) it differs from that annexed to 
the original answer in this case. Order ac- 
cordingly. 

[For final hearing in this cause, see Case No. 
13,009.] 



Case No. 13,009. 

SMITH V. BABOOCK et al. , 

[2 Woodb. & M, 246.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1846. 

Equity — Rescission op Sale — Fraud — Party 
Benefitted — Bankruptcy — Laches. 

1. In a proceeding in equity to set aside a 
sale of land for fraud, the person who was most 
benefitted by the sale is in a situation to be sus- 
pected of it, if a fraud was actually committed. 

2. If such a person makes statements as to 
material matters connected with the value of 
the land, and which, from being more within his 
private knowledge, or other circumstances, 
were clearly relied on in the purchase, and they 
turn out to be false, the sale is void, whether he 
believes them to be true or not. 

[Cited in Clark v. Manufacturers' Ins. Co., 
Case Iso. 2,829; Iowa Economic Heater 
Co. V. American Economic Heater Co., 32 
Fed. 737.] 

[Cited in Converse v. Blumrich, 14 Mich. 123; 
Newton v. ToUes (N. H.) 19 Atl. 1093.] 

3. It is no objection to rescinding such a con- 
tract, that another remedy or a guaranty may 
exist against that person alone, now become in- 
solvent, but not against the other respondents, 
and particularly if fraud be the ground as- 
signed for rescinding; or that the complainant 
had an opportunity to examine the land, and 
one of his friends did examine it some time be- 
fore the bargain was completed, if the false 
representations of the person, making the sale, 
were relied on as to details, and others hired 
by him, unknown to the examiner, were uniting 
in statements and acts likely to mislead; and 
more especially if the misrepresentations ex- 
tended also to other matters than the timber 
on the land which were material, and were not 
attempted nor offered to be examined. 

[Cited in Mason v. Crosby, Case No. 9,234; 
Perry Manuf'g Co. v. Brown, Id. 11,015.] 

4. A bill charging falsehood and fraud in a 
sale, as to the exaggerated quantity of timber 
on land, may contain enough to justify setting 
the sale aside foi a gross mistake in the quan- 
tity, without setting up the latter as a specific 
and separate cause; but it is better to have 
such cause stated independently, in order to 
give clearer notice to the respondents, of what 
is to be contested. 

2 See Wells v. Wood, 10 Ves. 401; Bowen v. 
Cross, 4 Johns. Ch. 375, and the cases there cit- 
ed, and those collected in the Reporter's note a 
to Livesey v. Wilson, 1 Ves. & B. 149, 150. 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
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5. Where such person owned in common with 
others an undivided share of the land, and the 
whole title of it had been vested in two of the 
nuinber in trust for the rest, and those two 
had agreed to sell to him the whole, at a giv- 
en price, and he had failed to make payment 
at the time a^'eed, or to tender it, the whole 
title was not in him. And if they agree to al- 
low him further time, and he sells for more, 
receiving the escess for himself, and those two 
then convey to him, he .having conveyed to the 
purchasers, and receive the consideration agreed 
from the purchasers through him before deliv- 
ering the deeds, he is to be regarded as their 
agent. If they took the proceeds and benefits of 
tlie sale, they must aid him to refund the con- 
sideration which they received. 

6. More especially is this the case when some 
of the owners in common, beside the person ne- 
gotiating the sale, united in the false representa- 
tions and attempts to mislead, by making simi- 
lar exaggerated statements as to the timber, and 
in forming another company, in which they were 
part proprietors, to purchase of themselves at 
a still higher rate per acre, than he was to give. 
This person was to be the agent to sell for thdt 
company, and at the same time was represented 
as the vendor to them after buying of the trus- 
tees, though, in fact, he never had a conveyance 
from the trustees, nor made one to the other 
company. 

7. Where this person, so negotiating the sale 
to the complainant, keeps a part of the notes 
given for the consideration, and assigns them to 
a creditor of his as collateral security for a 
previous debt, or for a debt partly new, but not 
in payment or satisfaction of it, the note is 
open to any defence which was good against it 
in his hands. 

[Cited in Bowman v. Van Kuren, 29 Wis. 
218.} 

8. More clearly is this the case, where the 
■creditor had notice of the consideration of the 
note, and probably had information of the ex- 
aggerations and misrepresentations practised. 

9 _ A plea in bankruptcy is not to be sustained 
against a claim in equity to rescind a contract 
like this on the ground of fraud. 

10. A delay of two years after the comple- 
tion of a sale alleged to have been fraudulent, 
and of one year after the discovery of the 
fraud, was lield, not to bar a suit for a rescission 
■of the sale. 

[Cited in TJpham v. Brooks, Case No, 16,797; 

Stillman v. White Rock Manuf'g Co., Id. 

13,446.] 
[Cited in Gatling t. Newell, 9 Ind. 586.] 

This -was a bill in equity, entered as long 
iigo as January, 1839. [At that time an ap- 
plication was made by Joseph Noble for 
leave to file an amended answer upon cer- 
tain circumstances. The motion was allow- 
ed. Case No. 13,008.] The defendants were 
fourteen in number, viz: Samuel H. Bab- 
cock, John B. Glover, Josiah Daniels, In- 
•crease S. Withington, Joseph Leeds, Benja- 
min Leeds, Paul Whitney, Levi B. Haskell, 
Jos. P. Leach, Osgood P. McLellan, William 
H, Montague, George L. Montague, John B. 
Cross, and Joseph Noble. The bill prayed a 
i-e-payment of certain money, given by the 
complainant to Cross, and by him divided 
between himself and the different respond- 
ents, except Noble: it having been received 
from Smith in part pajinent of one fifteenth 

of a tract of land, called township , A. 

No. 2, in Oxford county, in Maine. This | 
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portion of that township, Cross on the 9th 
of November, 1835, conveyed by deed to 
[William S.] Smith [Jr.], and it had been be- 
fore owned by the respondents in certain 
proportions, hereafter to be explained. The 
bill prayed also for a return of certain notes, 
then executed by the complainant to Cross 
towards the consideration of that convey- 
ance, and which it was averred were now 
in the hands of Noble, with notice of their 
consideration, as collateral security, to in- 
demnify him for certain liabilities on ■ ac- 
count of Cross. The principal charge in the 
bill was, that in the sale, made in certain 
shares to the plaintiff and five others (con- 
sisting of five thirtieths to Joshua Fanning, 
five thirtieths to George Miller, two thirti- 
eths to Nathaniel TuthiU, Jr., one thirtieth 
to Nathaniel Miller, and two thirtieths to 
Smith), there were fraud, misrepresentation 
and falsehood, on the part of Cross, in sev- 
eral material paiiieulai's, which were relied 
on by the plaintiff in the purchase; and 
that the conveyance ought, therefore, to be 
set aside, and the consideration restored. It 
further averred, that Gross was chiefly in- 
sti'umental in making these misrepresenta- 
tions,- as agent and part owner with the oth- 
er respondents, except Noblej and that those 
others, as principals and part owners, hav- 
ing received the money paid on account of 
the sale of their interests in the land, were 
bound to refund the money; and that Noble, 
as holder of Smith's notes given for the land, 
with full notice of their consideration, and 
only as collateral securiiy, could not recover 
their amount, and ought to return them to 
the plaintiff. 

The brief histoi-y of the other parts of the 
transaction, as set out in the bill, was as fol- 
lows. Some time previous to the 1st of June, 
1835, this township was owned by William 
Reed. On or about that day, Cross having 
become possessed of Reed's bond, given for 
a deed on certain terms specified, took a con- 
veyance from him of the township, and, to 
secure part of the payment, executed a bond 
to Reed for the payment of $24,000 in mon- 
ey, in which E. Wyer was his surety. On 
the 25th of June, 1835, Cross, in pursuance 
of a previous agreement, executed a deed of 
the same township for $3.50 per acre to Bab- 
cock and Glover, or the survivor of them, 
who are two of the defendants, and who 
gave a writing of the same date to others 
who had united with them in the purchase; 
showing that the land was held in tnist by 
Babcock and Glover for those owning the 
ten shares, into which it had been divided, 
each of the defendants but Noble owning 
one, except that the two Montagues as a 
firm, and Leach «& McLellan as a firm, and 
Whitney & Haskell as a firm, owned but one 
share to each firm. The owners of these 
shares constituted what is called the First 
Boston Company, and for whom Babcock 
and Glover were trustees, to manage and 
sell the property, and account for any in- 
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come or proceeds, equally among the share 
holders. The bill then alleged, that with a 
view to dispose of this township at a high 
price, and mislead those who might pur- 
chase as to its true value, the First Boston 
Company soon afterwards commenced a sys- 
tem of deceptions and misrepresentations as 
to the title and sales of the land, and the 
quantity of timber thereon, and the facilities 
of getting it to market, till eventually, in 
November of that year, as before specified, 
the plaintiff made the purchase of one fif- 
teenth of it at six dollars per acre, when its 
true value was not one sixth of that sum; 
and he was induced to over-estimate it to 
that extent by gross frauds and falsehoods. 
Among the means used to accomplish the 
imposition, it was averred, that a second 
Boston company was got up to buy this 
township of Cross, the then supposed owner 
of the whole; that it was to be divided into 
thii-ty shares, and six dollars per acre given 
therefor, and Cross, if desired, was to guar- 
antee one hundred and thirty millions feet 
of good pine timber on it per acre; that Bab- 
cock first signed this undertiaking, and for 
three thirtieths. Whitney & Haskell next for 
two thirtieths, and Benjamin Leeds for one 
thirtieth— all members of the first company— 
and thus others were soon induced to sub- 
scribe for the remaining shares; and after- 
wards, August 10, 1835, that they executed 
a written indenture to Cross, reciting that 
the land had been bought by them of him, at 
six dollars per acre, and that he might sell 
the same for seven dollars per acre, and re- 
tain all he obtained over that sum. On the 
loth of August, 1835, a bond was executed 
also by Babcoek and Glover to Cross, to 
convey the land to him at five dollars per 
acre, on or before the 17th of October; and 
another bond by him to them, that he would 
pay or secure to them this price by that day. 
Previous to this, and as early as June 27, 
1835, certificates had been obtained from 
several persons, that on a careful examina- 
tion of the township, there were one hun- 
dred and thirty millions feet of good pine 
timber on it, and a good stream for getting 
the logs to market the first year; and other 
certificates were given still earlier, in March, 
1835, stating the quantity of good pine tim- 
ber to be at least seventy or eighty millions 
of feet. 

It is then averred that Cross started about 
the 20th of August with these papers for 
New York, and there, * through one Alex- 
ander Chalmers, a former partner of his, 
whom it was stated he hired, at large com- 
missions on all the land sold, to aid him in 
disposing of it, was introduced to George 
ililler, one of these five subsequent purchas- 
ers. Not effecting a sale there at nine dol- 
lars per acre, the price asked, he left and 
returned again the first week in October, 
when Tuthill, one of the purchasers, before 
finishing the bargain, concluded to visit the 
county of Oxford, and make some examina- 



tion of the title or the records, and the lo- 
cality and value of the township. Cross in 
the mean time, on the 17th of October, made 
no payment to the First Boston Company 
under his bond, and became liable for its 
amount; conveyed a large portion of his 
property, on the 22d of that month, to No- 
ble, including the notes of some of the Fii-st 
Boston Company for their original purchase 
of him, doing this for security and indemnity 
to Noble; and having found most of the sec- 
ond company unwilling to settle with him 
and take conveyances of the land, though 
three of them, Babcoek, Jenkins, and Cordis, 
if no more, had given bonds to do it. But 
Cordis had become satisfied that the pine 
timber on the land was much less than Cross 
represented, and hence refused to take it. 
and gave notice to other new members, as 
well as to Cross, of his refusal and the 
grounds for it. 

In consequence of some conversation with 
Tuthill, indicating that he might purchase the 
land at a lower price than nine dollars per 
acre, Cross once more in November visited 
Long Island in company with G. Montagye, 
one of the First Boston Company. The latter 
carried with him deeds of the township in 
different shares, of one tenth each, from Glov- 
er and Babcoek to Ctxiss, with insti-uctions 
not to deliver them till receiving money or 
satisfactory notes, at five dollars per acre 
therefor. After Cross had made the sales in 
New York to the plaintifE and others, of twen- 
ty-six thirtieths of the whole township, he re- 
turned to Boston and settled with the First 
Boston Company, for the amount, by money 
and notes of the purchasei-s, indorsed by him 
to the first company, and delivered to Noble 
the plaintiff's notes to the amount of about 
?28,520 for security and indemnity, as before 
recited. He offered various guarantees, is was 
averred, In New York and elsewhere, to pur- 
chasers, as to the quantity of pine timber on 
the land, being one hundred and thirty mil- 
lions feet per acre, and represented himself as 
a man of large property, and abundantly able 
to fulfil such guarantees. To the plaintiff he 
gave a bond to take back the land again in two 
years, and pay him his -consideration and 
ten per cent, interest, if he was dissatisfied; 
and another bond to him and others, to pay 
them a large sum if he, as their agent, did 
not in five years get off tlie laud lumber 
enough to pay all tliey had given, and twen- 
ty-five per cent, interest thereon. Among tlie 
false representations alleged to have been 
made by Cross to the plaintiff and his asso- 
ciates, were these: That he was the owner 
of the township; that he was a person of 
large estate, able to respond to all his guaran- 
tees and bonds; and that the land had one hun- 
dred and thirty millions feet of good pine 
timber per acre on it, and a stream suitable' 
to transport it yearly to market. 

The bill was amended from time to time, and 
various exceptions made to the answers; but 
the substance of the allegations in the bill, 



[22 Fed. Cas. page 435] 



(Case No. 13,009) SMITH 



not given above, are, so far as material, re- 
ferred to in tlie opinion of the eouil;. 

Ttie answers, after several amendments 
and supplements, are divided cMefly into tbree 
classes. Those by the First Boston CompO/- 
ny, except Cross, are mostly alike; then come 
his separately, and then Noble. The firet re- 
spondents deny the allegations charging fraud, 
or concealment, or misrepresentation, and vir- 
tually admit such deeds and papers as are 
set out in the bill. They also deny any agen- 
cy of Cross to sell the land in their behalf; 
and aver that the certificates "were honestly 
obtained, and were beUeved to be ti'ue. The 
answer of Cross also denies all fraud, and in 
other respects generally, as above named, 
accords with the rest; but goes further, and 
avers himself, at the time of his guarantees 
refeiTed to in the bill, to have been a man of 
large estate, and was so considered by himself 
and others as early as July, 1835, and as 
late as the time of his answers in 1S37 and 
1839. The answer of Noble either denied or 
expressed ignomnce of other matters, except 
the ti-ansfer of the note of Smith io himself 
by Cross; and alleged, that it was given to 
secure him against certain liabilities for Cross 
by him and Wyer, existing before the large 
assignment in October, and instead of some 
of the notes then assigned, which were re- 
turned to Cross in November, and for indem- 
nity on account of some new habilities then 
assumed. And he fm-ther averred, that the 
assignment in October was to secm'e only 
debts and responsibilities then existing, or aft- 
erwards to be renewed, within four years. 

Some other matters in the difEerent answers 
are noticed in the opinion, wherever impor- 
tant, as are also such portions of the testi- 
mony on both sides as are deemed competent 
and material, the whole being too volumi- 
. nous for recital. This case was argued before 
Mr. Justice Story for some days in 184i, but 
left unfinished and never resumed till since 
his death. It came on for hearing again at 
the adjourned term of this court in April 
last, and was then argued at some length, and 
concluded at the May term, 184G, after oc- 
cupying in all most of sixteen days. 

Ml*. Bosworth, of New York, and R. Fletch- 
er, for plaintiff. 

Mr. Cooley, J. P. Rogers, C. G. Loring, and 
Mr. Choate, for different defendants. 

"WOODBURY, Circuit Justice. The lapse of 
time since the proceedings in this case com- 
menced has been such, that the members of 
the court are neither of them the same. Most 
of tlie counsel are also new, and the condition 
of all the respondents, with a single exception, 
has changed, it is said; and several, 'from 
what was supposed to be splendid affluence to 
bankruptcy, and one of them passed "that 
bourne whence no traveller returns." "Where 
the fault has been for such unusual delay, or 
whether there has been none but mere casual- 
ties and postponements, growing out of the 



gi-eat number of parties and counsel, and the 
comiJlexitj' as well as magnitude of the ease, I 
shall not attempt to settle. But my best ef- 
forts have been made to prevent any further 
postponement, not indispensable to a due hear- 
ing and examination of the cause; and I shall 
now proceed to deliver a final opinion on the 
questions necessary to be decided, with a desire 
to put both sides in possession of the reasons 
on which it is founded, rather than with the 
vain expectation of rendering it satisfactoiy to 
both. 

Various questions have- been raised as to the 
competency of some portions of the testimony 
and the sufficiency of other parts, which may 
be first disposed of by a single general remark. 
Without giving in detail my decision in each 
case, it may be taken for granted, where I rely 
on a piece of evidence, and refer to it in sup- 
port of a conclusion of fact, it is deemed com- 
petent; and where a fact has been denied by 
the answers in particulars responsive to the 
bill, it is not considered as sustained by suffi- 
cient pjroof, imless it be by more than the testi- 
mony of one witness. It may be added fur- 
ther in the outset, that I discover no delay in 
the institution of the proceedings by the com- 
plainant, which should be regarded as a bar to 
lus recovery on the merits, if merits exist; and 
which can, therefore, be intei-posed to excuse 
this court from the labor and responsibility of 
examining the rights of the different parties on 
those merits. Warner v. Daniels [Case No. 
17,181]; Mason v. Crosby [Id. 0,234]. The 
proceedings were begtm in less than two years 
after the purchase of the land by the plaintiff, 
and in little more than one year after the defi- 
ciency in the thnber was 'ascertained to be 
great, and after the conduct of the respondents 
was believed to have been unfair and illegal. 
Nor is there undei-stood to have been any alter- 
ation in the property or title since the sale, 
which is sufficient to disable the plaintiff from 
maldng a valid re-conveyance of his share, if 
it should otherwise appear just to rescind the 
sale; though it is stated in evidence that some 
auctions of the land for taxes have since 
taken place. But redemptions are undei-stood 
to have been made before the title was fore- 
closed; and though some timber was got off 
by the plaintiff and others the first winter, it 
is supposed to be not so much as sensibly to 
change the value and condition of the prem- 
ises. 

Proceeding then to the great points in con- 
troversy, as the interests and liabilities of the 
respondents are in some respects different, I 
shall first consider those of Cross, the most 
active and conspicuous participator in the 
transaction; next, those of the rest of the 
First Boston Company; and, lastly, those of 
Noble. 

It is clear, that the respondent. Cross, was 
the sole owner of the' whole township in dis- 
pute, about the 1st of June, 1835. It is equally 
clear, that in all the subsequent transfers of it, 
as well as in all the conti-acts and an-ange- 
ments for sales, whether defeated or perfected. 
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and in all the representations connected witli 
them, Tvhether true or false, and in all the cer- 
tificates obtained as to the timber, and which 
are conceded now to be so en'oneous, he was 
llie chief actor, and probably more deeply in- 
terested than any other individual. For if the 
whole land cost him Only about $30,000, which 
is the price that was to be paid to Reed, ac- 
cording to his testimony, though Oro^ testifies 
to near $20,000 more in various ways; and if 
Cross obtained for it about $70,000 beyond 
this $30,000 from the First Boston Company, 
and next received in New York near §30,000 
more than he was to pay to the First Boston 
Company, and something like $5,000 more net 
profits on his one tenth reserved in his original 
deed, and invested in that company, he would, 
supposing all the payments to be honestly 
made, have realized, in only this one town- 
ship, in about six months, the enormous profits 
of near $105,000; while all the other persons 
miited, so far as is known here, could not have 
profited in this same operation half that 
amount, and no one person over one twentieth 
as much. It will be seen, then, at a glance, 
how great was his interest or inducement to 
effect these various sales, and how sti-ong were 
his motives to press on purchasers such con- 
siderations, as should be likely to throw with- 
in his grasp in so short a time, and in an opera- 
tion as to a single tract of land, such a brilliant 
fortune. Cross being thus situated, as the 
great gainer by these sales, was therefore in a 
condition to be tempted into misrepresentations 
in order to effect them. But having stronger 
motives that any others to do wrong, is only 
one step in the inquiry as to his real conduct; 
and the next is what representations, if any, 
did he actually make concerning the township, 
which were in fact erroneous, and likely to de- 
ceive the plaintiff? 

The first specific examination concerning 
Cross's course, in respect to these sales, may 
as well be in relation to the representations 
about the quantity of pine timber on the town- 
ship. What kind of statements on that sub- 
ject did he actually make to the plaintiff and 
others, about the same period, and connected 
with the sale of this land, so as to render them 
competent evidence? See cases in Warner v. 
Daniels [supra], showing when they are com- 
petent. Next, were they relied on by the 
plaintiff? and were they false? The case is 
full of proof, that he made statements as to 
the quantity of good pine being one hundred 
and thirty millions feet per acre, not only at 
Boston and Hopkinton, in writmg and orally, 
by guarantee separately and in bonds, but at 
Long Island and to this plaintiff, with the oth- 
er purchasers. That they were refied on, also, 
is proved by the fact, that the land was pur- 
chased vrith the view of paying the interest 
and part of the principal speedily, by sales of 
the timber; that Gross' gave a guarantee of 
twenty-five per cent, profits from it by such 
sales; that even before leaving New York he 
was constituted their agent, to go at once on 
the land and begin the removal of the timber, 



to realize these great profits from it; that he 
gave written guarantees of the quantity, and 
computations showing how some $43,200 per 
share could be made by the purchasers of this 
timber. 

It is an objection not well sustained, which 
his counsel have urged against setting up 
such representations as fraudulent, that an- 
other remedy existed on those guarantees. 
It is a novel doctrine, that a written war- 
ranty is a bar to a suit or defense founded 
on fraud in .the same transaction; and the 
cases are not only numerous, that fraud vi- 
tiates all contracts tainted by it, but that 
it may be set up in contests as to the con- 
sidei-ation of the sales, whether a warranty 
existed or not. Semble Schwaii:z v. United 
States Ins. Co. [Case No. 12,505]; 1 Day, 
156-158; 4 Mass. 491, 492; 4 Dura. & E. [4 
Term R.] 67, 337; 6 Johns. ,110. 181; 1 Johns. 
414, 503; 2 Wooddeson. 416; 7 Mass. 68. If 
such an objection was urged in another view, 
as furnishing an ample remedy at law (and 
hence that none in equity exists here, under 
the judiciary act of 1789), the conclusive an- 
swer to it is this: The other remedy is only 
against one of the respondents instead of all, 
and that one entirely insolvent 

All that remains on this point is, to decide 
whether these representations were in reality 
true or false. Perhaps there is no better 
genei-al test of this, than the failure of Cross 
to fulfil his various guarantees concerning 
them, during the four or five years after, 
when the plaintiff and others contended that 
they had turned out to be false, and while 
Gross was not only under guarantees to 
make them good, but sweai-s that he had am- 
ple means for any such purposes, though 
since become insolvent. If they were true, 
it would have been no loss, but a gain for 
him to take back the land; or if doubtful, 
it was honest and honorable to exhibit new 
evidence of their truth, or, with his professed 
ample means, to make good the indemnity 
he had given. On the contrary, if they were 
neither true nor colorably so, but undeniably 
gi-oundless, and made, not in ignorance, but 
with intent to mislead, the course of con- 
duct was likely to have been pursued which 
has been charged in the bill as exhibited on 
the present occasion. Firstly, buying Reed's 
bond, who estimated the good pine at only 
twenty-five millions, then getting a set of 
certificates which were made in March for 
seventy or eighty millions, and then in three 
months, when new sales at a higher price 
were contemplated, obtaining a new set of 
ceitificates for one hundred and thirty mil- 
lions, increasing like the rolling snow ball; 
and whether obtained in some degree by 
presents or "gi-atification money," or by in- 
experience and looseness of morals in certi- 
fying, it is not necessary to settle on the evi- 
dence as to those points; but only that they 
were obtained and used, and were in truth 
great exaggerations. Again, when the cor- 
rectness of the statements as to this large 
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quantity of timber Tvas questioned by Cordis, 
certainly as early as October, if not Septem- 
ber, and the grounds of it stated to Cross j 
and wben in consequence of it, in part at 
least, the Second Boston Company was bro- 
ken up; it is in symmetry with this previous' 
suspicious behavior of his, not to have the 
land more carefully re-examined, and not to 
be more cautious and measured in his future 
statements as to the quantity, but still con- 
tinue to represent it as high or higher than 
the last inflated certificates. And so, when 
letters were written to New York from 
Maine, repeating this charge of deception 
against him, he refrained from taking any 
new steps to disprove it, as incorrect. So, 
when at Long Island, new and more careful 
explorations instead of these were proposed 
to him, not being willing to make them, but 
objecting to the loss of time from them, and 
ofCering his guarantee as to the quantity, 
with assurances of his great wealth and re- 
sponsibility to meet it. 

Lastly, when those who had been thus mis- 
led complained in 1836, it is in perfect keep- 
ing with the same hypothesis, that the cer- 
tificates were false, if not so known to be, 
that lie should not attempt to fulfil his guar- 
antee, though professing in his answer to 
have been amply able, but recommended 
"Christian resignation," and proceeded at 
once to foreclose his mortgages. If satisfied 
that a great error had occurred inadvertent- 
ly, why did he not procure and return the 
notes, and honorably rescind the sale, when 
his ability at that time, though pledging the 
notes to Noble for eei-tain specified liabili- 
ties, is sworn by both him and Noble to have 
been great, and to have rested on much other 
property not pledged, as well as that pledged. 
But the closing survey of the timber, made 
under an ai-rangement between the purchas- 
ei-s, and some of the holders, to give up their 
notes to the amount or extent the quantity 
of pine timber should prove to be less than 
eighty millions of feet, shows beyond ques- 
tion how the actual truth was in respect to 
the representations of there being one hun- 
dred and thii-ty millions. The whole quanti- 
ty was in fact found not to have exceeded 
eight millions, not one sixteenth of the quan- 
tity represented and guaranteed; and two of 
the very certifiers in March, 1835, Russell 
and Paine, when under oath, testify to this 
reduced quantity of eight or ten millions as 
the ti-uth in March, 1835, instead of the eighty 
millions, to which they then certified, and in- 
stead of the one hundred and thirty millions 
which Russell was the pilot to point out to 
the certifiers in June, 1835. How fully does 
this indicate what was to be inferred from 
Reed's own knowledge and belief, for some 
time an owner and explorer of this township, 
that the quantity of good' pine timber was 
then known not to exceed twenty-five mil- 
lions? And how fully could any one pos- 
sessed of that knowledge, like Cross in all 
probability, have been satisfied that certifi- 



(Case No. 13,009; SMITH 

cates swelling the quantity several hundred 
fold most be deceptive, and founded in ig- 
norance or fraud? and that the land, if pos- 
sessing such an increased quantity, would 
never have been sold to him by Reed at a 
dollar per acre, or even two dollars, and that 
he himself, or the Boston Company, with 
such an increased quantity really on it, ought 
not to sell it at even six dollars per acre? 

Whether the exaggeration and falsity of 
these representations and certificates were 
known at the time or not by Cross, is not ma- 
terial in a civil suit, however otheii;\-ise it 
may be in a criminal one. See Doggett v. 
Emerson [Case No. 3,962]. But, to show the 
probability of his knowledge, connected with 
his representations, and the fact of their fal- 
sity, it is apparent that still more evidence 
could have been furnished if deemed neces- 
sai'y- The bond of Reed distinctly appears to 
have been in the market for this land before 
January, 1835, and in the hands of some per- 
son in Bangor, It would have had a very 
material and additional infiuence on this 
point, if this township, as seems probable, 
had in fact been fully explored before he 
bought it, and the quantity of timber ascer- 
tained to be less, or at all events no larger 
than Reed had supposed. As the proof is, it 
certainly was surveyed from Bangor before 
January, 1835; and the result as to the timber 
seems to have been such as to defeat any per- 
manent purchase of the township there. And 
this was probably done by Haynes, judging 
'from Cross's own answer to Tuthill's bill. 
That Cross knew this result before his -pur- 
chase is not improbable, though the evidence 
of it is inferential. Certainly he knew it 
tlu'ough Cordis in September, who had ob- 
tained it at Bangor from Moulton, and made 
it the ground with Gross against completing 
a purchase of a share in the town from him, 
and was thus fully in possession of the facts 
when he made the exaggerated statements to 
the plaintiff in October and November after. 
Before that, also, from Reed's evidence as to 
Cross's frequent inquiries of him about the 
quantity of timber on the land, Ci'oss prob- 
ably must have known that Reed did not, 
though once the owner, compute the quantity 
higher than twenty-five millions. Probably, 
then, through the whole sales Cross knew 
that the survey by Morse and Stone was not 
only a great exaggeration of the true quan- 
tity of pine timber on the land, when calling 
it seventy or eighty millions feet per acre, 
but the survey in June, calling it one hun- 
dred and thirty millions, was a still greater 
departure from the facts. .He had assured- 
ly enjoyed ample means to know the incor- 
rectness of both of them. But if this survey 
under Morse and Stone, was believed by 
Cross to be only as high as the truth, and 
nothing then existing is known which should 
suggest any motive for its being too low; 
but, on the contrary, Moulton's communica- 
tions, founded probably on some other prior 
examination, or facts connected with this, in- 



SMITH (Case No. 13,009j 



[22 Fed. Cas. page 438] 



•dicate a knowledge at Bangor that these were 
too high, the inquiiy arises, how could Cross 
honestly suppose that the statements made 
to the First Boston Company by himself and 
the second lot of surveyors, in June, ISoo, 
nearly doubling this quantity of good pine, 
were unexaggerated and true? But much 
more, how could he in November, after told 
by Cordis in September of Aloulton's. repre- 
sentations, if not known before, honestly re- 
peat his exaggerations and guarantees? Ei- 
ther the first surveyors were incompetent and 
unfaithful, or the last ones were so; and the 
certificates of both could not properly be used 
longer as trustworthy. Or if it be said, that 
he confided in the fia'st ones, and not in the 
last, then the last should not have been ex- 
hibited, and the inflamed quantity set out in 
them should not have been reiteratea by him 
as less even than the truth about the quan- 
tity, and the correctness of it guaranteed by 
him over and over again in writing, as well 
as verbally. But enough as to the timbei'. 

The next important representation, connect- 
ed with the sale, and especially with the con- 
fidence placed in the statements and gu.ar- 
antees of Cross, as to the quantity 'of pine 
timber, related to his wealth. As that was 
asserted and believed by others to be great, 
or otherwise, his guarantee as to the quantity 
of timber, and also as to the profits to be 
made from it, would be more or less confid- 
ed in. and more or less induce a stranger to 
buy. Had Cross represented himself to be 
poor, who believes that his guarantee would 
have had the influence on the purchase by the 
plaintiff which it probably had, when coming 
from a man stated to be so very wealthy? 
So the prior purchase of the land back by 
Cross from the first company, at an enhanced 
price over whai they gave for it, if made by 
a man of property, able and likely to pay, 
and not by a needy speculator, careless 
whether he ever paid or not, if he could only 
obtain the title to sell to others, was an im- 
poitant element to influence the plaintiff and 
other buyers. What others, possessing for- 
tune and responsibility, had done at five dol- 
lars per acre, there could be less risk in do- 
ing at six dollars, than if it had been done by 
those who were irresponsible and never like- 
ly to pay, unless able to sell again at as high 
a price. The importance and influence of his 
wealth on purchasers in trusting to his guar- 
antees, and to the risk he had nin in buying 
at such high prices as a man of fortune, are 
thus very manifest. That he made represen- 
tations of his great wealth to the plaintiff and 
others, and in almost all forms, is not only 
proved again and again, but attempted to be 
shown by himself and some witnesses to 
have been well founded. Without going in- 
to all the details of evidence, as to the truth 
or falsehood of his assertions to the plaintiff 
and others, concerning Ms great wealth at 
that time, it is certain that he has since 
taken the benefit of the bankrupt law, and 
disclosed, in his petition and schedule, rather 



a meagre account of property compared with 
the debts he owed. It is equally certain that 
no particular losses are shown to have been 
sustained by him since 1835, unless it be by 
the Long Island notes; and most of that 
must, as yet, have fallen on others. Much 
less are many specific losses shown, since 
1837 and 1839, wlien his last answers were 
filed, and when he still seemed unwilling to 
be regarded as insolvent. It is evident, too, 
that the depreciation in his property since 
1S3S and 1S3D is not likely to be much, 
though it may have been more since 1835. 
But, even in 1835, the idea of his great 
wealth seems to have rested much more on a 
mere reputation to that effect, than on any 
substantial and particular data, sworn to by 
witnesses. If his own testimony, however, 
were competent, the case, on its face, in its 
general aspect, might appear to be one, show- 
ing his fortune then to exceed .?290,000. In- 
deed, even after his conveyances to Noble, he 
repx'esents himself as retaining "much prop- 
erty," being, as estimated by him in another 
place, over $130,000; and that he has since 
paid "many thousand dollars." 

But the proof as to this, when coming to 
pai*ticulars, is veiy meagre, except his own 
testimony. That he had, even in October, 
1835, much estate of solid and real value, ex- 
cept what was then conveyed to Noble, and 
especially much after paying his debts, is veiy 
questionable from various circumstances, some 
of which it may be here proper to advert to. 
They are, that the conveyance then was made 
on the eve of a threatened suit by the First 
Boston Company; that it contained a long 
list of both real and personal estate; that it 
extended down to his carriage and horses, if 
not to every thing which was exposed to at- 
tachment; that it seemed on its face, so far 
as any writing is put in the case, to contain 
another proof of its being a general convey- 
ance by an insolvent, as it extended so as to 
cover subsequent liabilities for four years; 
that one of his creditors soon after sued him, 
and recovered a judgment which he was im- 
able to satisfy; that others had contests con- 
cerning the title of a part of the property he 
conveyed to Noble; that the only notes he is 
shown to have procured since the conveyance, 
have been likewise ti-ansferred to Noble un- 
der like pledges; and that from his own an- 
swer, and more especially his deposition, giv- 
ing an estimate of the value of his property 
and the amount of his debts, so as to render 
him then worth a balance of nearly $150,000 
by one, and §290,241 by the other, it is quite 
evident that the propei"ty, not assigned to No- 
ble, was chiefly of a "fancy eharactex*." It 
consisted, among other things, of shares in. 
the Maine "Mining Company," "United 
States' Quanying Association," and "HoUis 
Granite Company;" beside, some lands in va- 
rious places, and among the rest in "Shel- 
burne, N. H.," "inclusive of minerals," and 
for which little probably was given, or could 
soon, if ever, be expected. These are valued 
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Tjy him at sixty or seventy thousand dollars, 
^nd including what was assigned to Nohle, 
there are beside, in all his estate, as Cross 
estimated it, some ?200,000 of other lands, 
4ind ?00,yCM: in notes and other obligations; 
making the great aggregate of $390,241. The 
debts owing are put at only $1(X),000. But 
what has been done with these effects, except 
those assigned to Noble, or what was their 
real value, does not appear, as he gives no 
•exact list of sales or collections, and they are 
not contained in the schedule of his effects 
^s a bankrupt. His deposition, furnishing the 
chief specific data concerning them, is con- 
fined, in that respect, to 1833, Some of these 
will soon be referred to for another pui-pose, 
.and others are particularized in the eighth 
page of the testimony taken as to document 
G, and exhibit, among other alleged an.d ex- 
traordinary reservations, when conveying to 
Noble, about $5,000 in money, and this at the 
very time Winslow was attempting, without 
•success, to collect from him less than $1,000. 
Again, taking the property which is in his 
■conveyance to Noble, and putting the value 
on it which Noble would seem to, and making 
the deductions made by him for incumbran- 
ces, and then making a like pro rata reduc- 
tion on Cross's estimates of other property, 
where he is as likely to run into excesses as 
in that with Noble; and it is manifest, even 
■on his deposition if admitted, that he was a 
bankmpt in 1835, not having means enough, 
if thus estimated, to pay all he concedes that 
he then owed. He seems to forget that the 
debts he owed were sure to be exacted with- 
•out reduction, while the claims due to himself 
were subject to great losses and risks, and 
the property he owned was of such a charac- 
ter, that no reliance could be placed on any 
-thing beyond its cost, and not always that, 
until it was actually sold, and the considera^ 
lion realized in money. Thus, as one illustra- 
tion. Of the lands assigned to Noble, the lat- 
. ter seems to value one poi*tion of them at 
.^bout $24,000, after deducting the mortgages 
on them; while Cross, after a like deduction, 
Talues them at $150,000. This is an over- 
estimate by Cross in these lands alone of 
^120,000. Supposing a like over-estimate in 
Jill his property, and the ti'ue value of the 
whole was but $56,000, while his admitted 
<lebts were $100,000. Again, Cross computes 
sill he assigned to Noble, both real estate and 
notes, at about $203,000; but all 'which Noble 
has realized from it, is stated to be only 
J?13,500, or not one sixteenth. His whole 
property, on that scale of depreciation, would 
Tje worth' only $22,000, or not enough to dis- 
charge his debts into $78,000. Again, Noble 
swears that all the signers of the notes as- 
signed to him in the first instance, except 
two firms, have failed; that set-offs existed 
aigainst many of them; that none were secur- 
ed by mortgages; and that half of the debt 
of these two firms was doubtful. From this 
It can readily be computed how little his 
notes, as well as other property, was likely 
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to accomplish in paying $100,000 of debts, 
most of which in the end, as was to be ex- 
pected, seem to have been spunged out by 
the bankrupt law. 

Another striking evidence of Cross's own 
opinion, being entirely unsettled as to the 
value of his property to the extent of over 
^100,000, is, that in his deposition he com- 
putes his wealth to be from $100,000 to $150,- 
000 (vaiTing as doubtful quite $50,000), while 
in his bill of particulars annexed he com- 
putes himself worth $290,241, after paying all 
debts, or nearly $200,000 more than the first 
sum of $100,000. There is another similar 
illustmtion of his habit in over-estimating his 
property, tested by himself, and near the 
time of this transaction, before any depreci- 
ation could have occinTCd. Thus he com- 
putes the Dorchester property at $7,000, 
when he sold it to Noble for only $1,200, a 
depreciation of near five sixths. Such a for- 
tune, like the Indian philosophy of the earth 
resting on an elephant, and the elephant on a 
tortoise, but nothing for the tortoise to stand 
on, falls with the first adverse gale. . So it 
happened, and was verified by Cross himself, 
in relation to the sales and the net profits an- 
ticipated, of more than $100,000 from this 
very tract of land now in controvei'sy. In- 
stead of realizing that princely fortune, the 
very first purchase-money to Reed of the 
small sum of $30,000, according to the proof, 
has never yet been paid, except a few thou- 
sand dollars otherwise raised. The paying of 
that, depended mainly on the paying by the 
First Boston Company to Cross; and their 
paying, depended on Cross's purchase back 
and paying them; and his paying them, de- 
pended on the paying of the First Boston 
Company or somebody else to them; and the 
paying by the Second Boston Company or 
others, depended on the sale and paying to 
them by purchasers in Long Island or else- 
where; and theirs, on the paying to them by 
the purchasers of "the good pumpkin white 
pine timber" at one hundred and thirty mil- 
lions feet, yielding over a million dollars in 
profit, when in fact only seven or eight mil- 
lions grew on the whole township, and with 
a bad stream to get it to market. This foun- 
dation of the whole failing, the entire cob- 
house tumbled down, with fi-agments rolling 
and scattered in all dii-ections, but not a sin- 
gle payment perfected from first to last. 

I refrain from spending time on the evi- 
dence as to Cross's efforts to create, through 
the newspapers and otherwise, in advance of 
the attempts in August to make these sales, 
exaggei*ated notions as to his great wealth 
and philanthropy. It is certain, that when 
in that month he gave his bond to the fii-st 
company, though it was intended as he says 
for a purchase, they were not willing to trust 
him as a man of property, nor did they even 
confide in his notes secured by a mortgage. 
So, again, whether he was intending to dupe 
others, or really duped himself on this topic, 
till the 22d of October, 1835, it is impossible. 
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after the failure wliieh happened then to 
meet his engagements with the First Boston 
Company, and after the Second Boston Com- 
pany had refused to buy of him the same 
land, assigning to him a deceit as to the 
quantity of timber as a cause, and after 
he had become conscious, as stated in his 
answers, that Eastern lands were growing 
duller of sale and falling in the market, and 
after he had felt obliged to make so large 
and sweeping a conveyance of his property 
to Noble, it is almost impossible to suppose 
that the delusion could continue of his being 
likely to turn out very rich. Certainly not, 
unless in the madness of the times, not en- 
tirely over in some places, he could be able 
to dispose of this township in some way so 
as to realize more for it than he had engaged 
to give the First Boston Company. It is veiy 
significant that Noble, who knew Cross's 
means best and his character fully, and was 
less likely, therefore, than others to confide 
in mere reputation, or in newspaper puffs, 
treated him throughout very much as man- 
kind in general do debtors, whom they con- 
sider insolvent His earnest inquiries of 
Cordis as to any payments he intended to 
make to Noble, his procurement of security 
on the 22d of October of almost the whole of 
Cross's property shown to be attachable, and 
to possess much real value, even down to his 
horses and carnage; his obtaining also all 
the new notes belonging to Gross connected 
with the Long Island purchase, almost im- 
mediately after his return, and extending to 
near §30,000 in amount— all indicate that his 
practical course, whatever may have been 
his theoretical conjectures, was precisely that 
of a shrewd man towards one believed by 
him to be of questionable responsibility. 
And when it soon became apparent, that all 
Cross's assignments to him were likely to 
yield much less than his just claims, and that 
these notes wei-e to be contested, it seems in- 
conceivable, if he too then deemed Cross re- 
ally retaining much valuable property, and 
able to secure any of his creditors (as his an- 
swer and Cross's both hold out), that he 
should not have asked for more of it to be 
placed in his hands, considering the confi- 
dential and friendly relations that existed be- 
tween them; and considexing the vei-y large 
liabilities he and his partner Wyer were un- 
der on account of Cross, amounting, as he 
says, to near $80,000. Indeed, in his answer 
in Tuthill's Case, he says he could not in Oc- 
tober, 1835, have realized by a sale over half 
the nominal amount of all his securities by 
notes, and that since, as before remarked, 
eveiy signer of them has failed, except two 
persons, and half the small claim against 
them is doubtful; that set-offs existed against 
many of the rest, and none were secured by 
mortgages, or sureties. Could sotaething 
more and trustworthy as security have been 
got, and his demands against Cross were 
genuine, is it probable he would not have ob- 
tained it, when his existing securities were 



proving to be so worthless, and he had been 
so anxious even in October to be made safe? 

The next misrepresentation, set up as made 
by Cross in August, October, and before the 
sale in November is, that he owned the whole 
township A No. 2, having repurchased it of 
the First Boston Company at an advanced 
price, and from a conviction of its superior 
qualities. Oleai-ly from the evidence, such a 
statement seems to have been made in Au- 
gust, during the negotiations as well as at 
the time of the negotiation in October, and 
the sale in November. Indeed, it is quasi 
admitted, being justified as true on the 
ground, that having obtained a bond for a 
deed- in August, and given a bond to take 
and pay for one on the 19th of October, he 
was virtually the owner till that date; and 
that though he then failed to obtain a deed 
from his inability to make the promised pay- 
ments, yet he obtained a parol extension of 
the time for having the deed and for making 
payment, thirty days longer. However such 
a contract for a purchase may in law or equi- 
ty confer certain rights to the land, which 
may be sustained on making, subsequently, 
the payments stipulated (1 Sugd. Vend. 171; 
1 Atk. 572; 7 Yes. Jr. 265, 274), yet it is dif- 
ficult to see how they amount to an actual 
sale till the condition precedent is fulfilled, 
and which usually is the payment or tender 
of the consideration. 

As between the parties where there is a 
contract to sell and buy, chancery, by consid- 
ering that done, which ought to be done, may 
regard the buyer as owner, and if he is to 
mortgage back, as mortgagor. Longwortb 
v. Taylor [Case No. 8,490]. This must be, 
however, only between them and not third 
persons, aid even a court of equity could not 
consider a deed as executed, unless the con- 
sideration was paid or secured. So what is 
to be conveyed is regarded as personalty, if 
the vendor die before conveying. 7 Ves. Jr. 
436; McKay v. Carrington [Case No. 8,841]. 
Here, too, not a dollar of the money was ten- 
dered or paid at the time agreed, nor till aft- 
er Cross had himself conveyed to the plain- 
tiflP and others, and obtained notes and mon- 
ey to pay over to Montague, who then, and 
not till then, delivered to Cross the several 
conveyances of one tenth each, which had 
been signed by the ti-ustees, and which con- 
veyances they did not mean should have any 
effect till payment and delivery. This was 
as fully known to Cross as to themselves. It 
is equally difficult to see, how sucfi an in- 
choate and imperfect claim to have the land 
in a ceiiiain event, which had not then hap- 
pened, and did not happen at the time agi-eed,. 
nor till after he had made the very sale, now 
in controversy, could, in common parlance, 
be regarded as making him the owner or 
purchaser till that event. Much less can it 
be regarded so in the sense, and for the pur- 
pose and effect manifestly intended in mak- 
ing those representations here, and as they 
were probably understood by others, who re- 
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lied upon tliem. The impression undoubt- 
edly made was, that the land was of such 
clear and high worth from its great amount 
of timber and other circumstances, as to be 
sold over again, by those purchasing from 
himself, and even to one, so well acquainted 
with it as a former owner was presumed to 
be, and at an advanced price on the advanced 
price which he had before obtained for it, 
and that owner also a man of great respon- 
sibility and wealth willing to be risked in 
this way. 

But if the naked truth had been developed 
at the sale, that the money had not been 
paid to Cross by the First Boston Compa- 
ny, for the enhanced price then given by 
them, if it has been to this day, except in 
part; that Cross himself was one of the pur- 
chasers in interest from himself at that en- 
hanced price, to the extent of one tenth of 
the township; that the next purchase back 
by him at a still further enhanced price had 
never been completed, nor a dollar of money 
paid for it, nor any liiiely to be, until he 
could accomplish another sale of the land, 
and thus raise the means; that this had 
been attempted with a second Boston com- 
pany, a part of whom were also members 
of the fii-st one, buying from themselves at 
an advance, but never paying any thing, 
from a conviction among some at least, that 
the pine timber on the land had been greatly 
overrated; looking at all this, can any per- 
son suppose that the purchase back, repre- 
sented by Cross to have taken place to him- 
self, accorded, as understood by the grantees 
in Long Island, or was meant to accord with 
the whole ti-uth? or that it was supposed 
by him to be understood by the plaintiff, and 
other gi-antees, in conformity with what he 
laiew to be the truth in relation to what had 
happened as to that repurchase? And can 
any one for a moment believe, that the real 
facts as to it, if all disclosed, would have 
made the same impression on them, or held 
out the same inducements to buy as the rep- 
resentations did, which Cross then actually 
made? I think not But when you add to 
this the further representation by Cross, that 
he had purchased this land back from a con- 
viction of its superior qualities, there can be 
litUe doubt of the influence he meant to pro- 
duce by the whole statement, and that it 
was at variance with the real gist of the 
whole transaction. 

There was still another matter, connected 
with the land and the sale, which appears to 
have been stated by Gross in a manner not 
according with the facts as proved by va- 
rious witnesses. The value of all the timber 
on the land depended much on the facilities, 
and speed, and certainty of getting it to a 
market. Cross represented that it could be 
sent to mai-ket, yearly, by a stream running 
through a portion of the township, while in 
truth it cannot be so sent, usually, short of 
ttt'o or more years; and he thus impressed 
on the plaintiff and others a belief of a fact. 
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which would naturally lead to a great over- 
estimate of the value of what timber did ex- 
ist on the land, independent of the other im- 
pression he attempted to make, of a quantity 
of pine timber being there so gi-eatly beyond 
the truth as since developed, and as before 
referred to. But, besides these departures 
from what was open, upright and truthful 
in the transaction, certain other measures 
were resorted to with a view to produce the 
sale, which were reprehensible, and tended to 
suppress the real character of the transac- 
tion. In such cases there is little if any dif- 
ference between suppressio veri and sugges- 
tio falsi. 

Thus the whole matter as to the Second 
Boston Company, whose agent it is now said 
by some of the defendants he was, and 
whose bond of August, 1S35, he earned to- 
New York in his pocket, and who in that 
bond state they had pm-ehased this township 
of him, when they had not, but whose failure 
to purchase and pay took place in October,, 
and were well known to him in November, 
as well as the cause of it, in the deficiency 
of timber on the land, which had been as- 
signed to him by some of them,— I say, the 
whole of this seems from the evidence to 
have been carefully concealed or suppressed, 
and did not become known to some of the- 
gi-antees, if to any of them, before the ensu- 
ing spring. Had it all been made known be- 
fore the sale, it cannot be doubted that it& 
influence would have been decisive to pre- 
vent the sale, and could hardly have been 
overcome except through another conceal- 
ment which existed in the case, and which is 
among the most censurable of the whole, and 
was at' the start resorted to by Cross, and 
must throughout the whole of it have natu- 
rally exercised a controlling influence over the 
minds of the plaintiff and others. This was 
the employment of Chalmers, residing in 
New York, and a former partner of Cross^ 
and an acquaintance of the grantees, as a 
secret agent of Cross, to promote the sale, on 
high commissions for the service, while Chal- 
mers was to hold himself out to the grantees 
as a friend of theirs in the trade, a counsel- 
lor, and a purchaser of several shares in 
common with them. 

The proof of all this, though denied by 
Cross in part, is satisfactorily made out by 
Chalmers' own testimony and various corrob- 
orating facts. If Chalmers, thus conduct- 
ing, stood alone to disprove tlie answer of 
Cross, thus conducting, the rules of evidence 
might require us to hesitate as to the pi-oof 
of this charge being sufficient, unless believ- 
ing Cross to be othei-wise much more dis- 
credited by the contradictions to many of the 
allegations in his answer than Chalmers is. 
But, beside such a consideration. Cross ad- 
mits some circumstances which go to sup- 
port Chalmers. Cross admits he had been 
his former partner, and Cross was thus likely 
to use his services, and was not so likely to 
mislead him, as a stranger, in making a sale 
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to him. Cross needed the services of some 
cue to make him acquainted with the New 
York grantees, and he admits that certain 
notes were executed between them, which 
Chalmers avers to have been part of this 
corrupt transaction. Gross admits, that he 
abated $1000 on one note as a compromise of 
-"Ohalmei-s' claim," and "to pacify him." Nor 
does he deny the averment in the bill, that 
Chalmers signed an obligation to take two 
thirtieths of the township at nin^^ dollars per 
Here, to be afterwards shown to the Ijong 
Island purchasers. He also made Chalmers 
the correspondent in relation to this sale dur- 
ing his absence; and letters of Chalmers 
put into the ease, written to some of the pur- 
chasers, as well as to Cross, pending the nego- 
tiation, are of a character to indicate the 
double capacity in which he was acting, or 
rather show much more of the agent for 
Cross, than the ordinary purchaser. One of 
them, written a few days after the sale, 
and addressed to E. "Wyer, another former 
partner of Cross, recommends the responsi- 
bility of the signers of the notes, and shows 
Chalmers still continuing to act in aid of 
"Cross and his interests. The evidence of 
Miller and others proves," likewise, Chalmers' 
efforts to smooth over any difficulties in the 
way of the sale, which were much more in 
conformity with his agency for Cross, than 
with his action merely as a common buyer 
with the rest from Cross. The influence 
which Chalmers, thus situated, could and did 
■exercise, would be sinister, and almost im- 
possible to thwart or resist. While confiding 
in him as their friend and copartner in in- 
terest, even aflBxing his name to and heading 
the written subscription to take shares, and 
expressing solicitude as to the purchase, and 
actually receiving conveyances as if a bona 
fide purchaser from Cross, they in reality 
were cherishing in him, the hired agent of 
Cross, with a deep interest, to tempt them to 
purchase, though ruinously, and himself tak- 
ing really no share in the purchase, except as 
in payment for his fraudulent sei*vices. 

The' notes given to Cross were, as Chalmei-s 
states, but a cover to blind the eyes of all 
concerned, in Boston and New York, with 
counter notes given by Cross to him, to be 
subsequently exchanged or arranged so as to 
oxonei-ate Chalmers from any other payment 
than his commissions as agent. Had the 
grantees known Ohalmei-s' position, it cannot 
be supposed, for a moment, that the tmde 
would probably have been consummated. 
■Connected with this, and the diminished con- 
fidence to me placed in Cross's statements 
when to the contrary, and connected with his 
general behavior as to fairness throughout 
the whole business, is the change in his an- 
swei-s and oaths respecting the form of the 
written contract with Noble. The lame ac- 
coimt also given of his exaggerations concern- 
ing the amount of his property; his apparent 
tampering with some of the certifiers and 
persons living near the land; his conceal- 
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ments as to the Second Boston Company, and 
of the disclosures made to him by Cordis; his 
antedating all the writings in November; his 
antedating the paper signed by Gregg; his hav- 
ing certificates addressed double, as if made 
either at his request or Babcock's; his fail- 
ure to produce the Reed bond; his claim at 
one time to have Noble retain property tt) 
pay it, and then avoiding it when sued; his 
pretensions to be immensely rich in 1835, and 
yet, in that very year, allowing himself to 
be prosecuted, defaulted, and no payment 
made, and assigning most of his estate to 
other creditors; his assumed ability to ful- 
fil all his extravagant guai-antees, and yet 
going into hopeless bankruptcy; his avowed 
loss of the written contract made with No- 
ble, but preserving one not made; the loose- 
ness evinced In his deposition respecting 
his various debts, and the securities for them, 
lodged with Noble, and not accounted for in 
his bankrupt schedule; and, finally, his eager- 
ness to sell what he stipulates and guaran- 
tees shall yield a profit of $1,296,000, thus 
throwing away at once that immense profit! 
—from all these, and from the considerations 
before explained, I regret that it is impossi- 
ble to divest my mind of the conviction, that 
the conduct of Cross, in this transaction, has 
been such as to render his answer entitled 
to diminished confidence, and the sale to the 
plaintiff void on account of material misrep- 
resentations, which could not but have iu- 
fiuenced the plaintiff to make the trade, and 
which have turned out to be unsupported by 
facts. Xor do I entertain much doubt, that 
the bill, in this case, alleges enough to justify 
setting aside the sale on account of a gross 
and great mistake in the quantity of phie 
timber on the land; there being clear evi- 
dence not only of that mistake, but that the 
quantity of such timber f oi-med a principal in- 
ducement to the purchase by the plaintiff and 
others. 

But there is no substantive, distinct claim 
LQ this bill to set the sale aside for a mistake 
alone; and though aU the averments neces- 
saiT to recover for a mistake may be included 
in the higher charges of fraud, and there are 
some analogies to justify the waiver of what 
is surplusage in cases at common law, such 
as finding a prisoner guilty of manslaughter 
under an indictment for murder, and of lar- 
ceny under one for burglary; j-et it is not 
certain that the respondents, under this bill, 
would come fully prepared to make such an- 
swers and proof as they would make, in case 
of a bill asking specifically to have the sale 
set aside for a mistake. The case of Daniel 
V. Mitchell [Case No. 3,uG21 seems to sustain 
such a course; but the printed report of it 
does not set out the bill so fully as to enable 
one to judge, with certainty, whether it is a 
precedent in point or not on this question. 
The manuscript bill, however, on being ex- 
amined by me, is found to declare the repre- 
sentations there made not to be true. It uses 
the words " 'knowingly' and 'wilfully' misled 
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the explorers, witli intent to deceive them;" 
that, relying on them, they purchased as if 
true; that, in fact, the land did not contain 
so much timber, nor of such quality, nor were 
the certifiers honest or acquainted with busi- 
ness; that the respondents knew so; and 
that the plaintiff had not seen the tme tract 
•of land, and the defendants combined to de- 
■ceive him, &c. &c. The words "fraud" or 
■"mistake," ipsissima verba, are not used, 
though the bill seems to rely chiefly on the 
former. But if the doubts first expressed on 
this subject are somewhat shaken by this 
state of the record, in Daniel v. Jilitehell [su- 
pra], it is manifest that Tuthill, one of the 
purchasers, had some means of knowledge to 
correct mistakes; and that, through him, 
some opportunities for information were en- 
joyed by all the parties, which possibly might 
prevent them from setting the contract aside 
for a mistake alone, if no falsehood or fraud 
were employed to prevent the full and fair 
use of those means, and to make the parties 
■enter into the trade, partly on account of 
other circumstances, tainted by such false- 
Ijoods. 

I have therefore turned ray attention to 
the matter of falsehood and fraud, as per- 
liaps necessary, and have inquired what mis- 
representations were made, which were ma- 
terial in the trade, rather than looking to 
mere mistakes; and am convinced that false- 
hood and fraud were practised in all the 
means used by Tuthill, so far as those means 
.are pi-oved to have come to the knowledge 
■of Smith, the plaintifie; and in that mode, as 
well as directly, they extended to other es- 
sential elements in the trade, so as entirely 
to destroy its validity in respect to the re- 
spondent, Cross. More especially is this the 
■case as to many details, where the purchas- 
er, confiding in the representations and guar- 
■antees of Cross, who claimed to be a man 
of great wealth, would be less particular, 
^and surely would be far less so as to matters 
laying more within Cross's private knowl- 
edge. Mason v. Crosby [Case No. 9,234]. 
As to these, still trusting to him, they would 
look only to genei-al appearances and gen- 
eral considerations. There is, to be sure, 
much in extenuation as to Cross, that shows 
"him to have been, in such an insane era as 
1835, in many respects duped as well as 
duping; and after conforming heedlessly to 
•Ji false standard of the times, acting, with- 
out doubt, from recklessness and want of 
•sober reflection, in respect to his statements, 
more than with a view wilfully to misrepre- 
sent and defraud. One striking illustration 
•of this existed in his presumption to guar- 
uintee that the land, even at the high price 
it was sold for, should yield over a million 
•of dollars in profits. Nor is there any solu- 
tion of this, independent of extreme creduli- 
ty and inconsiderate folly, except what is 
worse, a conviction that he was worth noth- 
ing, and hence was risking nothing, though 
professing to be so wealthy. His tempei-a- 



ment seems to have been sanguine, and his 
operations hasty; and hence he perhaps of- 
ten believed what others, even in that cred- 
ulous epoch, distrusted. But it is to be re- 
membered, that in all these cases, the court 
is bound to look only to civil obligations and 
duties. It is not neeessaiT, except in crim- 
inal prosecutions, to find that the mind was 
evilly disposed, or knowingly deceiving un- 
der an entire loss of its moral tone. But it 
is enough if statements were made, whether 
with or without knowledge, which were ma- 
terial to the trade and were relied on, and 
which turn out to have been clearly un- 
founded. He, who hazards such statements, 
should be made to suffer from them civiliter, 
rather than those whom he misleads by 
them; the author of them should suffer rath- 
er than their victims. According, then, to 
this respondent, all which charity and the 
facts may justify, he must still be answer- 
able to the plaintiff for all the money and 
notes he obtained from him. What aid he 
ought to receive from the other parties to 
the bill in meeting this liability, and on what 
terms or conveyances back by the plaintiff, 
will be seen after examining the rest of the 
case 

The next inquiiy is, how does the case 
stand in respect to the other defendants, who 
were members of the First Boston Company? 
They were owners, as cestui que trusts of 
cei-tain shares in common and undivided 
with Cross. Besides this, they had recently 
bought the land of him, and united with' 
him in making a new survey of the timber 
on it; and some of them had visited the 
premises in company with him. He held a 
large amount still duo from them in notes; 
and in a few weeks, if not days, after tak- 
ing them, during the vei*y next month, en- 
tered into a negotiation with Babcock and 
Glover, the ti'ustees authorized to sell and 
manage the land, to repurchase it from them 
at the advanced price of five dollars per 
acre, when they had given only §3.30. This 
was done, either because he believed, after 
so short a time, that he had parted with it 
much below its real value, though at nearly 
treble the price he had agreed to pay Reed 
for it, which belief would be not a little ex- 
traordinary; or from a conviction, which he 
had impressed on the minds of the trustees 
of the company, that although not able to 
pay them so large a sum as the advanced 
price would amount to, even after deduct- 
ing their own notes to him, he could in a 
short time accomplish it, if they would give 
him a bond for a deed by the ioth of Octo- 
ber ensuing; and, in the mean time, would 
co-operate with him in effecting a sale to a 
second company in Boston a t a still further 
advance, and then enable him to make still 
another sale at a still further advance for 
the second company in New York or else- 
where. The whole seems to have been parts 
of one plan; that plan or arrangement was 
to effect a sale by and payment to the own- 
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ers at an advanced price, and for profit to 
them as well as Gross. It was a leading 
object to secure payment no less than a sale, 
in order to discharge their notes to Cross as 
well as realize large gains soon, and, tak- 
ing this idea with us, many of the apparent 
discrepancies will he reconciled. They doubt- 
ed Cross's responsibility, as has been already 
shown, and were under heavy liabilities for 
the considerations, which they must have 
been anxious to provide for and seasonably 
meet. To accomplish this arrangement or 
object through Cross, it was indispensable 
that he should have the aid of his associates 
in the First Boston Company, in order to 
obtain and to give titles, and to makd them 
in a satisfactoi-y degree sure, as to being 
paid such a large considei-ation as they were 
to receive, or even the smaller, but stUl large 
one, they were already liable to pay to him. 
That this was not intended as an actual 
sale to him, it appeai-s that they did not, 
with all Cross's exaggerated wealth, seem 
willing to trust him with a deed, and take 
his note for the balance beyond what they 
owed him. 

It is a very decisive fact, to show it was 
not meant as a sale to Cross, that they did 
not execute to him a deed at once, and aft- 
er taking up their own notes, receive for the 
balance a mortgage from him on the whole 
premises, in order to secure il^ and which 
they could not doubt, after just giving three 
dollars and a half per acre for the land, 
would make them entirely safe. Nor could 
Ci-oss object to this, if the sale was bona fide, 
though at a price so much beyond what he 
had just sold it for; because in this way he 
would secure the first notes that run to him- 
self, and all the consideration for his origi- 
nal sale to them, and only be liable to pay, 
beside, what he had become convinced was 
the increased value of the township. Nor 
would its being incumbered by a mortgage 
be any bar to his subse'quent sale on his own 
account at an expected price still higher, as 
the mortgagees would discharge it on i-e- 
eeiving a due portion of the consideration, 
and a good title could then be made by him, 
and the balance would be his own regrilar 
gains. But not doing this, and resorting to 
the form of a bond on the 15th of August, to 
convey to him on his making payment by the 
19th of October, and receiving back a bond 
from him to make the payment, is much more 
reconcilable with the idea, that the sale was 
either conditional and to depend on his suc- 
cess in other sales by their aid; or was rath- 
er, and as is most likely in the usages of 
that day, regarded merely as one mode of 
enabling Cross, as their agent or attorney, 
to get more confidence as an apparent buyer. 
He might thus be able to make an absolute 
sale, if he could, for them, before the 19th 
of October, and then, on letting them have 
the money and securities to the amount of 
five dollars per acre, convey a title, and re- 
tain the residue of the consideration for his 



services and gains. In the usages as to Iau<i 
sales in Maine, in 1835 and 1836, the agent 
was frequently clothed with papers as an 
actual or expected purchaser, though in truth 
a mere agent. Because his statements as- 
one, who had himself ventured to buy, and 
was more responsible as an owner, would 
be more confided in than those of only an 
agent. Doggett v. Emerson [Case No. 3,9G0]. 
At first the "bonds," so called, were not seal- 
ed, but were mere written slips, agreeing to 
give a refusal a certain length of time at a 
certain price. But others were soon drawn by 
lawyers in common form. They appeared in 
that form more like real sales, and hence- 
misled more in getting credit as owners, and 
at last that form was generally adopted. 
Cross also would be perfectly willing to en- 
ter into such an arrangement, if confident he 
could sell the land with the company's co- 
operation at a higher price, as he would thus 
obtain not only the excess, ,but the payment 
of his notes held against the company for his 
sale to them, and great profits on his one 
tenth still owned in the township. This di- 
rect interest of his seems, before the proceed- 
ings were closed in November, to have in- 
creased to two tenths, if not more, thus mak- 
ing him a larger owner in the first company, 
and hence more likely to be employed as its 
agent; and though an agent, this large pri- 
vate interest accounts also for the circum- 
stance of his being wUling to indorse the- 
notes he procured to the company, having 
it also in his own power to take only good 
ones, and to secure tliem, as he did in this 
instance, by mortgages, which he seems aft- 
erwards to have proceeded to foreclose with 
dexterous speed. What appeai-s to have next 
been done, in order to render this arrange- 
ment successful? The first company engaged 
to unite with other signers, to form a sec- 
ond Boston company to purchase the town- 
ship of Cross forthwith, at even a dollar in 
advance on an acre, or over §28,000 advance 
in the aggregate on the price they had just 
agreed to sell it for to Cross. It is proved 
that they agreed, as a company, to take some- 
thing like one third of the new shares, divid- 
ed into thirty instead of ten, as in the first 
company, and three of the old members ac- 
tually headed a subscription for seven shares 
in the new company. How can this be ac- 
counted for, if the sale to Cross had been 
absolute or bona fide, and not a mere mode 
of enabling the first company to effect in 
that way to others, if possible, an absolute 
sale, in order that they might realize five 
dollars an acre from Cross, for what they 
had just before engaged to pay to him only 
three and a half? 

If they really wished to remain interested 
in the land, why sell to Cross any but the 
portions which they did not wish to retain? 
And why, if so wishing, agree to pay a dol- 
lar per acre more than they were getting 
from him for the very same premises? If 
the old company did not still remain owners. 
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and Cross their agent, why not pay Cross 
the one third thej'' agreed to take in the sec- 
ond company, and convey to him to that 
ij mount in the township, under their con- 
tracted sale to him? And why in the end, in 
November, did tliey not take the balance of 
the towns-hip back from Cross, or retain it, 
And pay the enhanced price as agreed? But 
■considering him in both these arrangements 
AS their agent and a large part owner, and 
tlius acting for them, rather than for himself 
4ilone, and these last acts become consistent 
jind are left unfinislied, as would be natural, 
while, on any other hypothesis, they are in- 
explicable. So if this subscription was not 
intended to be a real bona fide transaction, a 
sale and repurchase on the part of the first 
■company, to this extent and in this way, but 
■only a cover, to induce others ta buy into 
the township at an enhanced price througn 
Cross their agent, though apparently to be a 
grantee, calling Idmself the actual purchaser 
from them, and being called by the new com- 
pany their vendor, it is then reconcilable 
throughout. But without this hypothesis it 
■cannot be. Thus reconciled, it is manifest 
the whole transaction operated deceptively, 
and was calculated to inflame the minds of 
new .subscribers or purchasers with high 
hopes of still greater gains, seeing this town- 
ship pass so rapidly through- the hands of so 
many buyers, and each sale at a; price con- 
stantly increasing. In order to heighten the 
•delusion still more, in this writing of the 
Second Boston Company, which is produced 
and signed by the members, it is not only 
staled that they had bought the land of Cross 
at six dollars per acre, and the statement is 
headed by three of the old members, but that 
Cross was to be their agent to effect another 
sale at seven dollars and a half; taking to j 
himself for his services the excess he might 
sret beyond that, and pajang himself out of 
It also the six dollars per acre they had en- 
gaged to give him. There is some evidence 
■of otber papers having been signed in con- 
nection with this, and certain guarantees 
having been made by Cross on them as to 
the quantity of timber on the land, in order 
to induce some of the subscribers to enter 
into this arrangement. But there being no 
•deed produced from the first company, at 
that time to ' Cross, and none from Gross to 
the second company, and no proof of any 
notes being executed to him by any of its 
members for the consideration, or any bonds 
given to take any portion of the land, except 
in two or three instances; the whole real in- 
terest and title still continued in the first 
■company, and Cross seems in reality, and 
throughout, to have been merely their agent, 
In order, if possible, to accomj)lish a sale, 
which would enable them to realize their ex- 
pected five dollars per acre, and tlms be able 
to pay Cross for the original purchase of him, 
as well as realize large profits, before they 
would convey a title to any one. The repre- 
sentation of an actual sale to Cross by the ( 



first company, made by him and some of 
the other members, when they never had 
executed a conveyance to him, and never 
agreed to, except oji a condition, which he 
had not performed, and did not perform sea- 
sonably; and when they were very careful 
never to make such a conveyance, till he had 
sold and obtained the means, and delivered 
them over to their agent, to pay them for the 
land; was pretty obviously a representation 
made, not because such a sale had been per- 
fected, or was meant, to be, till they were 
paid, but because, in that way, he might ob- 
tain more confidence for his statements in 
selling, and might sell or profess to sell to 
another company, which they could aid in 
getting up, in Order to have the means raised 
to pay themselves, by that other company, 
or hy some subsequent persons, thus induced 
the more readily to buy of the second com- 
pany under Cross's agency. Without such a 
professed sale by them to Cross, it would 
have been too barefaced to join in a com- 
pany to buy again of themselves rather than 
of him. But amidst the whole of this com- 
plicated machinery, and unusual as compli- 
cated, except in times like those of 1835, no 
actual conveyance was ever made by the trus- 
tees of the first company, until the sale was 
completed to the plaintiff and his associates; 
and not a dollar of money appeai-s to have 
been paid to them for any proposed or actual 
sale, tiU that now in question. The second 
company do not, in fact, appear ever to have 
received any deed either from Cross or the 
first company? and after the failure of the 
second company (October 17) to go on, Cross 
could act for nobody except himself or the 
first company; and as he had no deed from 
them, then or previously, he must, of course, 
in law, have been acting for them or nobody. 
Indeed, so much were they, from the start, 
using Cross as a mere instrament to accom- 
plish a sale in their behalf, that some of their 
members aided him in the surveys of the 
timber; some united in the Second Boston 
Company to buy or profess to buy from him; 
some joined in pufBng the lands to the New 
Hampshire purchasers, as if still deeply in- 
terested; some accompanied him to Long Is- 
land, where the sale was to be completed; 
and some received there the consideration, as 
well as delivered there the deeds. 

It is difficult, then, to resist the conclusion, 
that, however, in form they may have given 
Cross a bond, to convey to him on condition, 
and however they did in form convey to him 
in the end, after he had made the bargain 
with and given a deed to the plaintiff; the 
whole was but a mode of making a sale by 
them, through him, as a part owner and 
agent. He was to fix the tei*ms within cer- 
tain limits, negotiate the times of payment 
and amounts, and they then, and not till 
then, were to receive the consideration and 
deliver a deed, to and through him, for the 
pui'cbasers. That this was the real natin-e of 
the transaction, several circumstances, be- 
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side those already specified, tend to confinn. 
They are such as tlie decline in yalue, -which, 
for some months, had been going on in that 
kind of property; such as the refusal of most 
of the Second Boston Company to huy, and 
some of them on account of the quantity of 
timber having been over-stated by Cross; such 
as Cross's inability to pay them, and take a 
deed on the 19th of October; such as the ac- 
quaintance of Gross -with this kind of busi- 
ness, and his supposed usefulness as an agent 
to aid them ; and such, as his being almost in 
form, as -well as substance, the agent of the 
second company also. If all this shows that 
the fii"St company had never sold, and never 
meant to let Cross or others have the land till 
they -were well secured for the consideration, 
these vai'ious negotiations were virtually 
made to enable them to get their price paid 
or well secured, and then, and not till then, 
to part with the title. In accomplishing this, 
Avhether Cross acted as part owner, and thus 
largely interested to succeed, or as agent, or 
as both, is not very material, as, in point of 
law, the acts were, in a great measm-e, for 
all the owners, for their benefit, to complete 
their sale, and secure to them their price. 
They could not, as Jlr. Justice Story said in 
substance, in Doggett v. Emerson [supra], 
take the benefit of these negotiations, and 
some of them join in them, without taking 
the burthen. If they adopt one part of the 
res gestce, they must the whole. They cannot 
repudiate a part, and yet derive all the ad- 
vantages from it. If one claims under an 
agent, he must take the case cum onere, with 
his knowledge and acts. Hovey v. Blanehard, 
13 N. H. 149. If Cross proved an unfaithful 
agent or associate, it should be their misfor- 
tune and loss, rather than those of strangers. 
A principal is answerable for the deceit of 
his factor civiliter, though not criminaliter, 
because, as somebody must lose, it is better 
to be him who employs one dishonest, than 
him who is defrauded. Bull. N. P. 31, b; 1 
Salk. 2S9. And it is of no consequence, wheth- 
er they specially and beforehand empowered 
Glover and Babcoek, the ti-ustees, to appoint 
Cross as the agent of the owners or not, if 
they ratified his doings, and thus adopted 
them, and sti-ove to profit by them. See Dog- 
gett v. Emei-son [supra]. The whole sale is 
to be set aside, then, as void for fraud. 

The measure of the liability of each of the 
respondents in this class will be the amount 
each was entitled to receive, and did receive 
from Cross and the trastees, which was paid 
by the plaintiff, and any notes of the plaintiff 
either may have received from Cross towards 
his share. When a master has reported on 
this, the final decree can be made up to corre- 
spond with the report of the master. If any 
of the respondents be dead since the plead- 
ings closed, a scire facias can issue against 
his executor, to show cause why judgment 
should not be entered, to that extent, against 
his goods and effects. To this extent they 
wiU come, in aid of Cross's general liability. 



The last inquiry is in respect to the liability 
of Noble. He is the holder of some of the 
notes, taken for this sale to Smith, and if he 
took them before due and in the usual coui-se 
of business, as an absolute purchase of them 
for a present or past consideration, and with- 
out notice of any fraud by Cross in the pro- 
curement of them, or any want of au ade- 
quate consideration to the makers, he is a 
bona fide purchaser, and cannot be required 
to surrender them till paid. But, on the con- 
ti-ary, if it is satisfactorily shown, that he 
knew what was the consideration for them, 
and that it was either fraudulent or of little 
value, or if he took them without such knowl- 
edge and notice, yet not as a purchase in the 
usual couise of business, whether for a new 
or past consideration, but rather as a pledge 
to secure existing liabilities; and, much more, 
if he took them to secure future liabilities, 
the notes are open to any defence they would 
be if still continuing in Cross's hands. Among 
those defences is fraud, or want of adequate 
eon.'iideration, or a set-off against the prom- 
isee. Without regard to notice of fiuud, or 
of enough to cast a shade on their considera- 
tion, the first and best test on this subject 
strikes me as being, whether there was an ab- 
solute sale of the notes? Was there auy re- 
siduaiy interest left in the vendor, the in- 
doi-ser? Any equity of redemption? Any 
right to have a return of them on the pay- 
ment of money or performance of some act? 
If so, it was not within the principle of pro- 
tection to negotiable paper in the market, as 
that principle is to protect a purchaser, and 
not a mortgagee, who takes the notes as se- 
curity only for other matters, instead of buy- 
ing them in market overt as negotiable paper. 
He thus holds them merely as he would un- 
negotiable paper, or personal property pledged 
for a like puiipose; as some personal property 
and even land were pledged in this case to 
Noble. In such an event, he does not hold 
them for an agreed price paid outright for the 
notes, or credited for them on a former debt 
at the time of receiving them instead of when 
collected; nor as other property bought and 
not lodged merely as security. The destruc- 
tion or loss, or failure in any way of this last 
property would fall on the assignor, while of 
the former it would fall on the assignee or 
buyer. 

These seem the natui-al and truest tests of 
such transactions, rather than the fact of the 
consideration being new or pre-existing, lo 
N. H. 2GG: Williams v. Little, 11 N. H. GO; 
20 Johns. 037; 6 Hill, 93; [Swift v. Tyson] 
16 Pet. [41 U. S.] 1; [Coolidge v. Pay son] 
2 Wheat. [15 U. S.] 66; [Townsley v. Sumrall] 
2 Pet. [27 U. S.] 170; 4 Hill, 93; McNiel v. Hoi- 
brook, 12 Pefc. [37 U. S.] 84. A pre-existing debt 
is a good consideration for the sale of a note 
when it is sold actually, or taken in actual i ay- 
ment. But, whether the considemtion be one 
or the other of these, new or pre-existing, 
seems of little consequence, except as one 
species of evidence in relation to the fact of 
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the transfer being absolute or merely condi- 
tional. It is more likely to be conditional, 
when tlie debt is pre-existing, being more 
often then taken only to secure the debt; 
whereas Tchen a new consideration is given, it 
is generally to make a purchase, and the 
titinsfer is more likely to be absolute. Yet, 
in either event, there may be other and much 
more decisive evidence than the oldness or 
newness of the consideration as to the trans- 
fer being absolute or otherwise, such as a 
written acknowledgment that it was a pledge 
or a promise to account for the balance after 
collected, or no receipt being given of pay- 
ment of the old or new consideration. While 
these would satisfy most persons of the fact, 
that the propeiiy or notes were pledged mere- 
ly, the reverse of them would prove that there 
was an absolute sale. And the character of 
the sale or the ti-ansfer, whether absolute or 
conditional, and not the consideration only, 
must show, in my apprehension, whether the 
interest has been all parted with or not, and 
whether it is all to be shielded or not in the 
hands of a purchaser of commercial paper, in 
the usual manner and in the usual coiu'se of 
business, in disposing of such paper. If the 
general as well as residuaiy interest in the 
notes has never been parted with, but any 
loss of them, or any loss in their collection, is 
to fall on the assignor, and not the assignee, 
then the transfer is not absolute, and is not 
entitled to protection as negotiated paper, sold 
outright in the usual course of business. 

Now there can be no doubt, that Noble 
took the notes and other property of Cross 
in October, 1835, as collateral security for 
certain debts belonging to him and his part- 
ner, Wyer, and liabilities for which Cross 
was responsible, and that he was to apply 
their proceeds in discharge of those debts 
and liabilities, and return any balance to 
Cross. A similar account is given of the 
transaction by Noble, in his answer in Tut- 
hill's Case, even after the alleged discovery 
of the mistake in the authenticity of docu- 
ment C, as to his agreement with Cross. 
But whether the property so assigned, was 
to be held as security for any new and fu- 
ture liabilities by them, on account of Cross, 
during the ensuing four years, is a matter 
about which there is much controversy, and 
is in the former view, as to the character 
of the transfer, not very material. So it is 
equally certain, that when the present notes 
were handed to Noble by Cross, in Novem- 
ber following, it was done under a like ar- 
rangement as to their being security for the 
former debts and liabilities, and any bal- 
ance was to be accounted for as with the 
others. But the same doubt exists, whether 
they were intended to cover any future lia- 
bilities or debts between the parties, and 
an additional doubt, whether any new re- 
sponsibilities, before not included and not 
assumed, were to be covered by the pledge 
of these last notes. It is also quite clear, 
that some of the former notes, to the amount 



of about $4,800, were given up, when these 
last, amounting to about $29,000, were lodged 
with Noble in November. I speak of what 
is clear, as contradistinguished from what 
is controverted, because the writing itself, 
given by Noble to Cross, October 22, 1835, 
whether in the form as now contended by 
them, or as they originally, in the pleadings 
in this case, set it up to be in respect to 
future debts and liabilities, is conceded on 
all hands to have been an obligation to ac- 
count for the proceeds with Cross, and pay 
over to him any balance. 

Such is its language, as to this, under ei- 
ther view; such the averments in the an- 
swers, as well as the bill; and such the na- 
ture of the transactions Neither the real, 
nor personal estate, nor notes were apprais- 
ed at certain sums, and sold, or pretended to 
be sold, and Cross discharged or released 
from debts to that amount The same re- 
marks are applicable to the pledge of the 
last notes, except that some of the former 
ones were given up then; and there is some 
contest, whether some new debts or liabili- 
ties were not also to be covered by these. 
Giving those up is likewise another evidence 
that they had not been purchased outright. 
It will be seen, that, under these circumstan- 
ces and views, it becomes unnecessary to 
settle the much controverted question, wheth- 
er the writing given back by Noble to Cross 
covered any liabilities not existing at the 
time; and whether its operation would then 
be different in respect to this case, however 
it might be as to subsequent attaching cred- 
itors of the property. For, in either event, 
it is in .other respects on its face, and as- 
proved by the nature of the whole transac- 
tion, and as admitted in Noble's and Cross's 
answer, decisive that the notes were not 
sold absolutely, but only lodged as collateral 
security; the proceeds to be accounted for 
afterwards, and any balance to be paid over 
to Cross, and no past nor present considera- 
tion having been discharged or released at 
the time between the parties, and no Used 
sum having been agreed on, for which the 
notes were sold or bought. Indeed, Noble 
admits, that no specific value was fixed or 
computed by him as to the property or notes 
originally assigned, so little did he thinlc 
of making a purchase of them. 

Again, it is unnecessary to settle another 
moot point, whether when the new notes, 
including that in this case, were pledged^ 
Noble assumed any new liabilities or not. 
For if he did, they were only for the amount 
of a part of tiie notes; and of those formerly 
pledged, a part were given up, and the whole- 
left were held as the others had been, only 
for security for what was due at the time 
they were pledged, whether consisting of old 
or new matter. It was no more an abso- 
lute sale for one set than the other; and 
they both were understood to be held in 
pledge tbe same way and to the like extent, 
and on like terms, though they might be in. 
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pledge for some new as well as old respon- 
sibilities. This renders it not necessary to 
decide still another point much discussed, 
which is, whether these notes, heing made 
in New York, and to be paid there, must 
not be governed by the New York laws, as 
expounded by the decisions in the New York 
tribunals. It is conceded, that they must be 
in such a case, if local statutes existed tliere. 
changing the law merchant. Towne v. 
Smith [Case No. 14,115]; 2 Kent. Comm.459; 
Story, Confl. Laws, 261, 262; [Bank of Wash- 
ington V. Triplett] 1 Pet. [26 U. S.] 25; 9 
Barn. & C. 209; 1 Adol. & E. (N. S.) 43; 12 
N. H. 520: 3 Mass. 77. This is a different 
question, where there is no such statute, 
from what it would be to decide in a suit 
In this court on a contract, made elsewhere 
than in New York, or to be performed else- 
Tvhere, whether one of the parties belonging 
there, or even the suit being brought there, 
the judges of the United States would feel 
obliged, as a matter of course, to conform 
to the New York decisions on a general com- 
mercial question. I think it is clear they 
would not Swift v. Tyson, 16 Pet. [41 U. 
S.] 2, holds, that state decisions on commer- 
cial paper do not bind us, except when on 
state statutes and peculiar local laws,— [The 
Orleans v. Phoebus] 11 Pet. [36 U. S.] 175,— 
and these last bind, though on commercial 
paper. But the question here is, whether, 
in considering a contract, the lex loci con- 
tractus is not to govern the construction of 
that particular contract, when the law on 
it is the law expounded and settled in their 
courts, as much as that is the law which is 
there expounded on their statutes. I give 
no opinion on this. 

There is so much in this long and com- 
plicated case, which it is necessary to decide, 
in order to dispose of it properly among so 
many parties, and such conflicting interests, 
that I am inclined not to agitate and decide 
either facts or points of law which arise, 
unless their decision seems to be, in some 
degree, either necessary or expedient to a 
correct judgment of all the merits. But 
when it so seems, it is the duty of the court,, 
however unpleasant to itself or the parties, 
to probe the truth to the bottom, and an- 
nounce it fearlessly without regard to conse- 
quences. I am more inclined, also, to forbear- 
ance, whenever justifiable, if the questions 
involve imputations on character and moral 
turpitude, such as fraud and palpable misrep- 
resentations, made with aviewto deceive. For 
these reasons, I have offered an opinion on 
the character of Cross's conduct in this case, 
because obliged to do it in order to dispose 
of the merits justly; but I have not express- 
ed any opinion on the evidence, implicating 
several of the First Boston Company in re- 
spect to representations, covering the quan- 
tity of timber on the township in dispute, 
and concerning Cross's title, and which have 
not been shown to be true. It is not neces- 
sary to a just disposal of the case, to pass 



on the character of their own acts, or those 
of some of them, whether fraudulent in de- 
sign or not. Because, without that, I hold 
the members of that company, in law, re- 
sponsible for the statements and conduct 
of Cross, as their agent, and a part-owner 
in selling the land. The sale was for their 
benefit, and the proceeds of it were received 
by them to the extent of their claim on Cross, 
and for whose statements and conduct, while 
so acting, they must, in a civil point of view, 
be liable, if they choose to take the benefit 
or fruits of his doings, whether intending 
themselves to have defrauded the purchasers 
or not. 

In like manner, and for like reasons, I do 
not intend to express any opinion on the con- 
duct of Noble, in respect to his books, some of 
It very remarkable, or on his various an- 
swers as to the paper C, containing what pur- 
ports to be the contract between him and 
Cross, neither of them professing to preserve 
the true contract, but both preserving what 
was wrong, and losing what was right; or, 
on the looseness and imperfections of his ex- 
hibits and accoimts, connected with this large 
transaction; or the variances of dates, sums, 
and positions, taken at different times; or on 
his knowledge of any thing false or fraud- 
ulent in the proceedings of Cross in selling 
this land to the plaintiff and others, so as to 
obtain the notes now in dispute for his own 
security; or on his collusion in any way or to 
any extent with Cross, either to defi-aud his 
creditors by the conveyances to Noble; or to 
defi-aud the plaintiff and others by having 
their notes foilhwith negotiated to himself, 
so as to prevent defences to them, or the sat- 
isfaction of any judgments which might aft- 
erwards be recovered against Cross on guar- 
antees, or warranties, or bonds. But in re- 
spect to the fact of notice to Noble, or knowl- 
edge by him, that these notes were part of a 
large consideration paid by the plaintiff and 
others, for township A., No. 2; and that the 
land was of little value in comparison* with 
the price obtained, if it were necessaiy to de- 
cide, no great doubt can exist, looking to all 
the circumstances and proofs. It probably 
is not necessai'y to show, that Noble had such 
knowledge, if he held the notes merely as 
collateral security. 10 N. H. 226; 11 N. H. 
GQ, But if this knowledge was necessai*y, it 
is well made out, and the facts involved were 
enough not only to excite inquiry, but to 
"cast a shade" over the notes themselves, 
and bring them so as to be open to this de- 
fence on other well settled principles. Chit. 
Bills, 281; Story, BiUs & Prom. Notes, g§ 
194, 197. The fact of his knowledge does 
not, as Is argued, depend merely on the tes- 
timony of George Miller. If it did, the posi- 
tion of Miller, as one of the associate pur- 
chasers, and the attorney and adviser of the 
rest, would require a close scrutiny; and aft- 
er all, it would be but the evidence of one 
person to overcome the denial of Noble in his 
answer. But it besides rests on the evidence 
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of Lord about Noble's conversation with bim, 
disparaging the value of tbis townsbip, on the 
evidence of Heed as to Noble's repeated in- 
quiries of bim concerning the timbex", and 
Reed's opinions that the quantity was small; 
on the fact that Noble himself was a dealer 
in such lands and likely to know the value of 
lots owned by those so intimate with him as 
Gross, a former clerk, a present limited part- 
ner, a large debtor to him; on the fact, that 
Cross's bond to Heed for the price of this very 
tract, was signed by Wyer, another partner of 
Noble, and that propeity was assigned to No- 
ble to secure Wyer for this liabilitj'-, as well 
as others on account of Cross; on the fur- 
ther fact, that Noble was a witness to one 
of Cross's deeds of these premises, was a 
traveller or visitor near to them with Gross 
when about to explore them, was with him 
when' Tuthill was negotiating at Portland 
for his purchase of a share in them, was in 
New York pending the negotiations there for 
them, was suspected of Interfering there, and 
did there speak- disparagingly of them, and 
actually is shown to have made inquiries 
about them, not only of former owners who 
considered its timber as small in quantity 
compared with the surveys, but an inquirer 
of others, such as Cordis, who had proposed 
to buy but refused, because the quantity of 
timber was believed to have been much ex- 
aggerated. 

Now, after all those intimacies and con- 
fidences, and connections, that he should be- 
come the assignee of Gross to the large 
amount of ?S0,000 or §100,000 woith of prop- 
exty, and then take in addition to it near $30,- 
000 more in notes, and not ask Cross the con- 
sideration of them; and that Cross, when so 
asked by such a friend and creditor and 
trustee, should have concealed from him that 
the notes were given for this land, and the 
px'ice per acre; and that Noble did not know 
the purchasers must have given such a price, 
under the supposition that the quantity of 
.timber was much larger than Noble, knew to 
be probable; it is exceedingly difficult to be- 
lieve. This conclusion is strengthened, more- 
over, by the testimony of Gregg, that Noble 
told Ixim that Cross had frequently said to 
him he was agent of the Boston Company; 
showing that they were in the habit of con- 
versing about the land and its sale. For rea- 
sons like these, and those first detailed, with- 
out going into the specific qxxestion of any 
fraud being known or intended by Noble, it 
seems to me eqxiitabie as well as legal, that 
he should be considered as holdhig the notes 
subject to any equities or defences, existing 
against Cross at the time of their indorse- 
ment by him. In holding this, if a loss must 
happen somewhere, it is mox'e px-oper in jus- 
tice, as well as law, that it fall on Cross, and 
those repx'esenting him, and holding the notes 
for him, and for his benefit as well as their 
own, rather than on those whom Cross had 
deceived and misled in order to obtain them. 
But, at the same time, though in tbis view it 
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seems right to require the notes of the plain- 
tiff held by Noble to be surrendered, and it 
must be done, yet it is proper that Noble 
should have the same lien on what is to De 
re-conveyed to Gross or the Pirst Boston 
Company, and what constituted the consider- 
ation for the notes, as on the notes tliem- 
selves. Hence Cross's two or three tenths, 
as owned at the time he* got these notes, 
should go in pledge to Noble till his claims 
ai-e satisfied, rather than go to the general 
assets of Cross as a bankrupt, for the bene- 
fit of all his creditoi-s, pro rata. The re-con- 
veyance by the plaintiff might be made so as 
to do justice in two or three ways. But the 
most natural one is for it to run to Cx'oss, on 
the plaintiff's receiving his money and notes, 
in trust for Noble to the extent of the shares 
owned by Cross at the time of the sale, and 
to be conveyed by Cross to Noble as collat- 
eral security after the notes of Smith are 
surrendered to him, and the residue held in 
trust for each of the Pirst Boston Company, 
and to be conveyed to each, according to his 
shares in the land, after his making the pay- 
ments of money directed by the decree m this 
case. 

I/et a master be appointed to ascextain and 
fix -the sums of money to be paid by Cross, 
and refunded to, or in aid of, him, by each 
owner, and also to px-epare the form of the 
conveyance to be executed by the plaintiff, 
and by Cross to the other parties; interest to 
be computed on all that has been paid by the 
plaintiff, from the times it was paid, and the 
usual deductions made for timber cut, or 
rents received by him. 

During the argument of this case, and aft- 
er the pleading and evidence were closed and 
printed without any reference to the bank- 
ruptcy of Gross, or any other of the respond- 
ents, it was moved that he might have leave 
to file and avail himself of a certificate of dis- 
charge as a bankrupt, which he had obtain- 
ed since this bill was instituted. The motion 
was made in May, 1846. Aftex-wards it was 
found, that such a plea had been made by 
him and others, after the case was printed, 
but had been lost; a duplicate was allowed to 
be filed. Since that motion was made, this 
court, in the Elaine district of this circuit, 
overruled a like motion, both for being made 
too late, and for being, as to a claim, not 
provable before a commission in bankruptcy. 
The grounds of this decision were fully ex- 
plained in the opinion in that ease, and may 
be seen in the concluding part of it. Doggett 
v. Emerson [Case No. 3,962]. Where others, 
or Cross himself, pleaded a discharge in 
bankruptcy at the next term after obtained, 
the objection as to improper delay might not 
apply, but the other objection as to the na- 
ture of the demand, being one merely in equi- 
ty, and tainted by fraud, applies in full force 
to the whole of them. These pleas are, thex*e- 
fore, ovexTuled. 

•It is stated, also, since the case has been 
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argued, that pleas in bankruptcy were filed 
for all the other respondents, except Noble, 
and Whitney & Hasliell; some of them in A. 
D. 1843, and some in 18-14. But they are not 
printed in the record book in this case, nor 
have they been argued, or any reply made 
to them. But this is of little importance, as 
from the views just expressed, they could 
not avail any of the parties, in respect to an 
equitable claim, like this, to rescind a con- 
tract pending in a court of equity, and grow- 
ing out of fraudulent misrepresentation. The 
pleas in bankruptcy are, therefore, overruled. 



Case No. 13,010. 

SMITH T. BAKER. 

[1 Ban. & A. 117; i 5 O. G. 496; 19 Int. Rev. 

Ree. 149; 10 Phil.a. 221; 31 Leg. Int. 

126; 21 Pittsb. Leg. J. 141.] 

Circnit Court, E. D. Pennsylvania. April 6, 
1874. 

ExEcu'>-oRs — Revivoh — Patents — English and 

Amekican Rule— Courts— Fedekal 

Equity JuRismcTiox. 

1. Where the defendant, in a suit for an in- 
junction to restrain the infringement of a pat- 
ent and for an account, dies before the decree, 
his equitable liability as an infringer is not de- 
termined by his death, and a bill of revivor 
against his personal representatives will lie, to 
prevent the abatement of the suit. 

2. The English rule, that, as, upon the death 
of the defendant, there can be no decree for an 
injunction, tlierefore there can be no decree for 
an accounting, because the equity for an ac- 
count is incident to the injunction, is inapplica- 
ble to the equitable jurisdiction of the federal 
courts of the United States, conferred upon 
those courts by the patent laws, and especially 
since this jurisdiction lias been amplified by the 
act of 1870 [16 Stat. 198], to embrace the al- 
lowance of damages in an equitable proceeding 
for infringement, wiiich were before recover- 
able only at law. 

[Cited in Gordon v. Anthony, Case No. 5,- 
605: Atwood v. Portland Co., 10 Fed. 284.] 

In equity. 

Horace Binney, 3rd, and George Harding, 
for complainant. 

Lewis Stover and J. O. Pi-aley, for defend- 
ants. 

McKENNAN, Circuit Judge. The complaua- 
ant's original bill prayed for an injunction and 
an account of profits derived by the defendant, 
Samuel Baker, from the alleged infringement 
of a patent therein described. Before any de- 
cree was rendered, Samuel Baker died, and 
the present bill is filed against his personal 
representatives to revive the original suit, to 
the end that they may be required to account 
for the profits so received by their intestate. 
To this bill the defendants have demurred, on 
the ground that, by the death of the defendant, 
the original bill abated and cannot be revived, 
because the cause of action springing from a 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



fort committed by him does not survive against 
his personal representatives. 

At common law all actions for personal 
wrongs abate by the death of either of the 
parties. But, the rule is operative upon the 
form, rather than upon the cause of the action. 
While, therefore, personal actions in which the 
general issue is, "not guilty" are ended by tlie 
death of either party, yet where, by means of 
the wrong, the wrong-doer has acquired benefi- 
cial property, an action will survive by or 
against the personal representatives of the de- 
ceased party to recover the value of such pmp- 
eity. U. S. V. Daniel, 6 How. [47 U. S.] 11. 

An analogous principle is applicable to pro- 
ceedings in equity, and hence if an interest or 
liability, which a suit has been instituted to 
enforce, is not determined by death, an abate- 
ment, by reason of the death of any litigant, 
may be averted by a bill of revivor. 

An infringer of the lights of a patentee, is 
accountable, in equity, for the profits accniing 
to him by the appropriation to his own use, of 
the patentee's invention. These profits are 
pi-opeity acquired by the infringer, which 
rightfully belong to the patentee. He may, 
therefore, instead of resorting to an action at 
law, to recover damages, commensurate with 
the loss caused by the unlawful act of the in- 
fringer, elect to treat him as a trustee of the 
profits realized by him, and enforce his ac- 
countability for them in that character in a 
court of equity. Cowing v. Rumsey [Case No. 
3,296]. Upon such a basis, the equitable lia- 
bilitj" of an Infringer is, clearly, not deter- 
mined by his death, and a bill of revivor 
against his pei-sonal representatives will lie to 
prevent the abatement of the suit brought in 
his lifetime to enforce it. 

It is urged, further, that, as there can be no 
decree for an injunction, the respondents can- 
not be compelled to account, because the equity 
for the account is strictly incident to the in- 
junction. This is the doctrine of many of the 
English cases, of which Jesus College v. 
Bloom, 3 Atk. 264, is the leading one. Grier- 
son V. Eyre, 9 Ves. 346; Baily v. Taylor, 1 
Buss. & il. 73; Adams, Eq. 219. The reason 
of it, is that, as the gi-ant of an injinictiou nec- 
essarily presupposes that the complainant has 
sustained a loss by the defendant's act, for 
which, in strict right, he is entitled to compen- 
sation in damages, of which a court of law ap- 
propriately has cognizance, and as a claim for 
such damages would involve the necessity of 
proceeding in two couits at once, in equitj' for 
injunction and at law for damages, the court 
of chancery having jurisdiction for the purpose 
of the injunction, will prevent that circuitj' 
and expense; and although it cannot decree 
damages for the complainant's loss, it will sub- 
stitute an account of the defendants' profils. 
But, as was observed by Mr. .Justice Giier, in 
Sickles V. Gloucester Manuf'g Co. [Case No. 
12,S41], "the exceptions to the rule have be- 
come so numerous, that the rule can hardly be 
recognized as existing,"' and, therefore, "when- 
ever the subject-matter cannot be as well inves- 
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tjgated in" an action at law, "a court of equity 
exercises a sound discretion in decreeing an ac- 
count. See Corpoi-ation of Carlisle v. Wilson, 
13 Yes. 27G." The reason of the rule is, how- 
ever, inapplicable to controversies ui the fed- 
eral courts, involving the rights of patentees of 
inventions under the laws of the United States, 
for, as Judge Grier further says: "Exereisiug 
our jurisdiction in these controversies, not by 
assumption for a special pui-pose only, or as 
ancillary to other ti'ibunals, but, tmder plenary 
authority conferred by statute, the technical 
reason which compelled the English chancellor 
to refuse a decree for an account, where he 
could not decree an injvmetion, can have no ap- 
plication." And as this authority is amplified 
by the patent act of 1870, so as expressly to 
embrace the allowance of damages in an equi- 
table proceeding for infringement, which were 
before recoverable only at law, there is no 
longer the semblance of reason for an impera- 
tive observance of the English mle in such 
contentious as this. 
The demurrer is, therefore, overruled. 
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Case Wo. 13,011. 

SMITH V. BANK OP COLUMBIA. 

[4 Cranch, O. O. 143.] i 

Circuit Court, District of Columbia. May 
Term, 1831. 

Execution — Lies — Discharge — Right to Cocn- 

TEKsrAND— Alias "Whit— Banks— 

Chautek— Repeal. 

1. A fieri facias issued by the order of the 
president of the Bank of Columbia, under the 
14th section of its charter, bound the lands 
and goods of the debtor from the time of the de- 
livery of the writ to the marshal, if it bound 
them at all. 

[See Bank of Columbia v. Bunnell, Case No- 
863.] 

2. The 14th section of the charter of the 
Bank of Columbia granted by Maryland was 
repealed by the 8th section of the act of con- 
gress of the 2d of March, 1821 [3 Stat. 618], 
except as to debts contracted with the bank pre- 
vious to the passing of that act. 

3. Notes, given after the date of that act 
and discounted by the bank for the purpose of 
applying the proceeds of such discounting to 
the payment of debts due before the passing 
of that act, are not within the exception in the 
repealing act. By taking and discounting the 
new notes the bank relinquished the riglit to 
the summary remedy annexed to the old debt. 

4. A writ of fieri facias returned executed, 
that is, levied uuon property, is a discharge of 
the debt as to the debtor, unless, by an actual 
sale of the property seized, the value should ap- 
pear to be insufficient to discharge the debt. 
Until that appears, the plaintiff cannot have a 
new execution. 

5. A ^laintifE has no right to countermand a 
fieri facias after it has been executed. 

6. The clerk has no authority to issue a sec- 
ond or alias writ of fi. fa. upon the same or- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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der upon which the first was issued. There 
should have been a new order founded upon a 
new affidavit, &c. 

7. The clause of the 14th section of the char- 
ter, which provides that "such executions sliall 
not be liable to be stayed or delayed by any 
supersedeas, writ of error, appeal, or injunction 
from the chancellor," was only applicable to 
such writ of supersedeas, error, and injunction 
as the debtor himself might attempt to inter- 
pose, or as might be interposed by some per- 
son who has involuntarily subjected himself to 
the summary remedy by becoming a party to 
a note expressly made negotiable at the Bank 
of Columbia. 

8. That clause could only regulate courts es- 
tablished under the authority of Maryland, 

Bill for an injunction to stay the sale of 
lot No. 46, in Georgetown, under four writs 
of fi, fa. issued by order of the president of 
the Bank of Columbia, returnable to the Oc- 
tober rules, 1822. The bill states that on the 
1st of February, 1822, Bunnell and Robinson 
sold and conveyed to Clement Smith part of 
lot No. 46, in Old GeorgetOAvn, for ?3,850. 
That Bunnell and Robinson bemg indebted 
to the Bank of Columbia on four notes at 
sixty days; namely, one for §250, dated 
March 22d, 1821; one for $200, dated March 
Sth, 1821; one for $200, dated February 22d, 
1821; and one for ?200, dated Febi-uary 1, 
1821; the president of the Bank of Columbia, 
on tiie 21st of Januai-y, 1822, ordered the 
clerk to issue four writs of fieri facias, under 
the 14th section of the charter, which writs 
were, on the 29th of March, 1822, levied on 
lot 112 of Beatty and Hawkins's addition to 
Georgetown; but the property was never 
sold, nor have the executions been quashed; 
but after the levy, the writs upon the second 
and fourth of the said notes, were coimter- 
manded. That the four writs were returned 
to April term, 1822, and thereafter other 
writs of fieri facias were sued out on all the 
said notes, returnable to October rules, 1822, 
and were levied on the said part of lot No. 
46, to the abandonment of the firet levies, 
and have not yet been returned. That the 
complainant never assented to the said aban- 
donment of the first levies; and avers that the 
Bank of Columbia had no right to abandon 
them and levy on lot 46, until the property 
first levied on had been exhausted, or the 
levy quashed. That under the Sth section of 
the act of congress of March 2, 1821, the first 
and second of the said writs were issued ille- 
gally and irregularly. That, since the said 
levies, the notes and executions have been 
assigned by the Bank of Columbia to the 
Bank of the United States, That the com- 
plainant has, by way of compromise, offered 
to pay the amount due upon the third and 
fourth notes, if the Bank of the United States 
would assign them to him; which they re- 
fuse to do, except upon terms and conditions 
oppressive and unreasonable; and have caus- 
ed that part of lot 46 to be advertised for 
sale under all the said four last writs of fieri 
facias by the marshal. That Bunnell and 
Robinson are wholly insolvent. That the 



SMITH (Case No. 13,011) 



[22 Fed. Cas. page 45-2] 



complainant has sold the said lot with war- 
ranty, and is therefore liable to make good 
the title. The bill prays for general relief; 
that the plaintifE's title may be perpetually 
quieted, and that the defendants may an- 
swer, &e.; "and meanwhile, and until the 
further order of the court," "to command 
and enjoin" them and their agents "that they 
desist and forbear further proceeding to ad- 
vertise and sell the said part of lot No. 46, 
under the said executions or any of them." 

The joint answer of the defendants ad- 
mits the dates of the notes; the issuing and 
the levying of the executions; and avers that 
they created a lien, from the time of their 
Issue, upon lot 46 in the hands of Bunnell 
and Robinson, or of any purchaser from them 
with notice of the said writs; and that, be- 
ing of record, they were, of themselves, no- 
tice to the complainant of the lien. That by 
the charter of the Bank of Columbia, the 
said writs were as valid and effectual, in law, 
to all intents and purposes, as if the same 
had issued on judgments, regularly obtained 
in the ordinary course of proceeding, and 
should not be liable to b^ stayed by any 
supersedeas, writ of error, appeal, or In- 
junction from the chancellor; so that the in- 
junction, by force of the act of assembly, 
ought to be dissolved. They do not admit 
the circumstances and times of issuing, levy- 
'ing, and returning the said executions, but 
require proof thereof, by the record of the 
marshal's returns or otherwise. 

The order of the president of the Bank of 
■Columbia to the clerk to issue the writs of 
fi. fa. is dated January 21, 1822. They were 
Issued on the same day, and delivered to the 
marshal on the 23d day of Januaiy, 1822, at 3 
o'clock, p. m. The fi. fa. No, 250, was re- 
turned to April term, 1822, "levied as per 
schedule." This execution issued on the note 
■dated March 22d, 1821, The execution No. 
252, was returned levied, as "per schedule in 
No. 250, and countermanded by cashier." 
This execution was issued on the note of 
March Sth, 1821, The execution No. 257. was 
returned levied as "per schedule in No. 250." 
This execution issued upon the note of 22d 
■of February, 1821. No. 259 was issued on 
the note dated Februai-y 1, 1821, was return- 
ed "levied as per schedule in No. 250, and 
countermanded by cashier." The above 
writs of fieri facias were levied on lot No. 
112, in Beatty and Hawkins's addition to 
Georgetown, on the 29th of March, 1822, and 
valued by the marshal at ?4,000, as appears 
by the schedule referred to In the marshal's 
return, which is in these words: "Schedule 
of the lands and tenements of Bliab Bunnell, 
and William B. Robinson levied and taken 
in execution by Tench Ringgold, marshal of 
the District of Columbia, in virtue of writs 
of fieri facias Nos. 250, 252, 257. and 259. 
judicials, to April term, 1822, issued from 
the clerk's office of the said district for the 
county of Washington, to the marshal direct- 
ed at the suits of the Bank of Columbia ver- 



sus said Bunnell and Robinson. Schedule. 
Lot No. 112, in Beatty and Hawkins's addi- 
tion to Georgetown, with all the improve- 
ments thereon valued at $4,000. Georgetown, 
March 29, 1822, Tench Ruaggold, Mai-shal, 
District Columbia." On this schedule was 
indorsed the written consent of Bunnell and 
Robinson to the valuation; and dispensing 
with appraisers; dated the same day. 

C. Cox, for plaintiff. The levy of the writs 
of fieri facias, countermanded, is satisfac- 
tion. There was no judgment to bind the 
lands. This fieri facias had no greater effect 
on lands than a fien facias has upon goods 
and chattels. It has only the effect of an 
execution; not of a judgment; it only binds 
lands from its deliveiy to the marshal. 
When the first writ was countermanded the 
lien was abandoned; and the second writ of 
fi. fa. was the commencement of a new suit 
under the 14th section of the charter. Wood, 
Inst. Eng. Law, 608; Clerk v. Withers, 1 
Salk. 323, 2 Ld, Raym. 1072; Mildmay v. 
Smith, 2 Saund. 3M, note 3; Wilbraham v. 
Snow, Id. 47; Holbrook v. Ross, in this court 
at Alexandria, November, 1824 (not reported). 

Mr. Lear, contra. The 14th section of the 
charter declares that the execution issued by 
order of the president of the bank shall be 
as valid and effectual as if issued upon a 
judgment. The order of the president of the 
bank to the clerk to issue the executions was 
made on the 21st of January, 1822, and they 
were issued on that day. The deed from 
Bunnell and Robinson to the complainant, 
C. Smith, was executed on the 1st of Febru- 
ary, in the same year. In England the judg- 
ment does not bind the lands. The lien does 
not exist until the eligit is issued, when it re- 
lates back to the first day of the term in 
which the judgment was rendered; and such 
also was the case as to goods and chattels at 
common law, until the statiite of frauds, 29 
Car. II. c. 3, §§ 13-16, which limits the lien 
to the time of putting the execution into the 
hands of the sheriff. The execution, there- 
fore, as to lands, binds from the time of its 
issuing, and the lien does not wait till the 
execution gets into the hands of the mar- 
shal. In lot No. 112, the defendant, C. Smith, 
had only an equitable title. The legal title 
had been conveyed to Richard Smith on the 
2Sth of February, 1821, But an injunction 
will not lie to stay an execution issued by 
order of the president of the bank under the 
14th section of the charter, which expressly 
pi-ohibits it. The only remedy is by motion 
to quash the execution. It is true that two of 
the notes bear date since the repeal of the 
14th section; but they were given In renewal 
of notes dated before the repeal, (March 2d, 
1821.) 

O. Cox, in reply. By taking new notes 
since the repealing act of the 2d of March, 
1821, the bank has relinquished its right to 
the sliort process given by the 14th section 
of its original charter. The levy of the first 
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executions "was not void by reason of the in- 
sufficiency of tlie property. The plaintiffs 
in the execution ought to have pursued it to 
a sale. The charter only prohibits the debt- 
or from obtaining an injunction; not a third 
party. Mr. Smith, the complainant, was no 
party to the execution, and could not move 
to quash it. 

Sir. Jones, on the same side, to show that 
the prohibition of injunction does not extend 
to thix'd persons, nor even to the parties, cit- 
ed the following cases, in this court: Mason 
V. Wilson (not reported); Bant of Columbia 
V. Okeley (not reported); Young v. Bank of 
Alexandria, 4 Granch [S IT. S.] 396; Bank 
of Columbia v. Dawes, at May term, 1S29 
(not reported).2 

Before CRANCH, Chief Judge, and TBDEITJS- 
TON and MORSEI/L, Circuit Judges. 

CliANOH, Chief Judge, after stating the 
case, delivered the opinion of the court: 

This cause is set for hearing, by consent, 
on bill, answers, general replication, and ex- 
hibits. It is not important, in the present 
case, to decide whether the lands of Bun- 
nell and Robinson were bound by the order 
of the president of the Bank of Columbia, 
to the clerk, to issue the executions under 
the 14th section of the charter of that bank, 
or by the issuing of the executions; because 
they were, on the 23d of January, 1822, de- 
livered to the marshal to be executed, and 
the deed under which Mr. Smith claims the 
lot No. 46, bears date nine days after- 
wards, namely, on the 1st of February, 1822; 
and there is no question that they bound the 
land and goods from the time of such deliv- 
ery, if they bound them at all. But the 
14th section of the original charter of the 
Bank of Columbia, which was the only act 
under which the clerk of the court had au- 
thority to issue executions upon the order 
of the president of the bank without a pre- 
vious judgment of the court, was repealed 
by the 8th section of the act of congress of 
the 2d of March, 1821 (3 Stat 618), whicli 
has this proviso: "That the said 14th sec- 
tion shall remain in full force and effect in 
relation to all debts contracted with the said 
bank previous to the passing of this act" 
Two of the notes, upon which two of these 
executions were issued, bear date after the 
passing of that act, namely, on the 8th and 
22d of March, 1821. These two executions, 
therefore, were absolutely void, because the 
clerk had no authority whatever to issue 
them; and the two subsequent executions, 
issued upon the same notes, were equally 
void, for the same reason. It has indeed 
been contended that these notes were given 
for a debt previously due to the bank, and 
therefore to be still considered as evidence 
of the old debt. But when these notes were 
discoirated by the bank, the proceeds were 

2 rSee Bank of Columbia v. Baker, Case No. 
862.] 



applied by the bank to the extinguishment 
of the old debt; and it is presumed that the 
bank will not admit that the makers of those 
notes had a right to plead the statute of lim- 
itations to these new notes. By taking the 
new notes, the bank has relinquished the 
right to the summaiy remedy annexed to the 
old debt. But there is no evidence, in this 
cause, that these notes were given for a debt 
due before the 2d of March, 1821. The ques- 
tion therefore cannot be made in this case. 

The notes, upon which the other two ex- 
ecutions were issued, bear date before the 
2d of March, 1821, namely, on the 1st and 
22d of February, 1821, and were therefore 
subject to the summary remedy. But the 
writs of fieri facias, issued upon these notes, 
were returned executed; that is, levied upon 
property valued by the marshal at §4,000. 
This was a complete discharge of the debt, 
as to Bunnell and Robinson, tmless, by an 
actual sale of the property seized, the value 
should appear to be insufficient to discharge 
the debt The plaintiff cannot have a new 
execution; and the marshal is liable to the 
plaintiff, to the amount of the debt or to the 
value of the property as returned by him, 
if It be less than the debt, unless he has 
been prevented by the plaintiff fx*om pro- 
ceeding to complete the execution; or the 
execution be quashed by the court. The law 
to that effect is clearly laid down, in the case 
of Clerk v. Withers, 2 Ld. Raym. 1072, in er- 
ror to the court of common pleas, and afErm- 
ed by the unanimous opinion of the court, 
after argument seriatim by all the judges. 
See also the following authorities, some of 
which were cited by the judges in their ar- 
guments in that case: Rook v. Wilmot Cro. 
Eliz. 209; Atkinson v. Atkinson, Id. 391; 
Langdon v. Wallis, Lutw. 588; Mountney v. 
Andrews, Cro. Eliz. 237; Dyke v. Mercer, 
2 Show. 394;. Ayre v. Aden, Cro. Jac. 73; 
Thoroughgood's Case, Noy, 73; Cleve v. Veer, 
Cro. Car. 459; Wilbraham v. Snow, 2 Saund. 
47, note 1, p. 47m; Id., 1 Lev. 282; Han-ison 
V. Bowden, Sid. 29; Mildmay v. Smith. 2 
Saund. 343; Slie v. Finch, 2 Roll. 57, Cro. 
Jac. 514; Coriton v. Thomas, Id. 566. 

It is averred In the answer, that the lot 
112 had, before the issuing of the first ex- 
ecutions, been conveyed by Bunnell and Rob- 
inson to Richard Smith, ta trust, to secure 
a debt of ?2,000 to the Bank of the United 
States, and had, by him, been sold under 
that trust, before the defendants' resorting 
to the other property of Bunnell and Robin- 
son, namely, part of lot No. 46, had been en- 
joined, &e. But the answer, in this respect, 
not being responsive to the bill, is not evi- 
dence of that fact; and, if it were, still the 
return of the marshal, being matter of rec- 
ord, would be conclusive. There must have 
been a sale, to ascertain the value of the lot 
112, or the marshal must have amended his 
return; or the executions must have been 
quashed before new executions could be law- 
fully issued, if they could be issued at all. 
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-without a new affidavit and order by the 
president of the bank. Upon one of those 
exeeutions, namely, that which was issued 
upon the note of the 1st of February, 1821, 
the mai-shal returned "levied as per sched- 
ule in No. 250, and eountei-manded by cash- 
ier," meaning the plaintifE's cashier. But 
the plaintiff, in that ease, had no authority 
to countermand the writ after it was execut- 
ed, nor had the clerk any authority to issue 
a new writ upon such a return. Besides, 
in the case of Bank of Columbia v. Dawes 
[supra], this court, in May, 1829, decided 
that the clerk could not issue a second, or 
alias, writ of fi. fa. upon the same order up- 
on which the fii-st was issued, but must have 
a new order founded upon a new affidavit, 
&c. This objection, alone, is fatal to the 
new set of executions. 

It has, however, been suggested by the an- 
swer, and insisted upon in argument, that 
by the 14th section of the original charter 
of the Bank of Columbia, "such executions 
shall not be liable to be stayed or delayed 
by any supereedeas. writ of exTOr, appeal, or 
injunction from the chancellor." It is evi- 
dent that this clause was only applicable to 
such supersedeas, writ of error, appeal, or 
injunction as the debtor himself miglit at- 
tempt to interpose, or as might be intei-posed 
by some person who had voluntarily subject- 
ed himself to the summaiy remedy, by be- 
coming a party to a note expressly made ne- 
gotiable at the Bank of Columbia. It never 
could be intended to apply to a stranger to 
the note, whose property miglit be seized un- 
der the execution. But if thifi Is not an an- 
swer to the objection, yet the ease of Young 
V. Bank of Alexandria, in the supreme court 
of the United States, 4 Cranch [8 U. S.] 397, 
seems decisive as to this point. The ques- 
tion there arose upon these words. In the 
charter of that bank: "And from the judg- 
ment given in such cases, there shall be no 
appeal, writ of error, or supersedeas;" and 
the cause came on upon a motion to quash 
the writ of error, because issued in violation 
of that prohibition. Mr. Chief Justice Mar- 
shall, in delivering the opinion of the court, 
said: "The act incorporating the bank, pro- 
fesses to regulate, and could regulate," only 
those courts which were established under 
the authority of Virginia. It could not afCect 
the judicial proceedings of a court of the 
United States, or of any other state. There 
is a difference between those rights on 
which the validity of the transactions of 
the corporation depends, which must ad- 
here to those transactions everywhere, and 
those peculiar remedies which may be be- 
stowed on it. The first are of general obli- 
gation; the last, from their nature, can only 
be exercised in those courts which the pow- 
er, making the grant, can regulate. The 
act of incoi-poration, then, confen-ed on the 
Bank of Alexandria a corporate character, 
but could give that corporate body no pe- 
culiar privileges in the courts of the United 



[22 Fed. Cas. page 454] 

States not belonging to it, as a corporation. 
Those privileges do not exist unless confer- 
red by an act of congress." 

For these reasons, we are of opinion that 
the writs of fieri facias, executed upon Mr. 
Smith's part of lot 46, in Old Georgetown, 
are void, and that the defendants ought to 
be perpetually enjoined from selling the 
same under the said writs, or either or any 
of them. 
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Case No. 13,012. 

SMITH V. BARKER. 

[Brunner, Col. Cas. 52; i 3 Day, 280.] 

Circuit Court, D. Connecticut. Sept., 1808. 

Affidavit for Continuance— Extiussic Evi- 
dence NOT Admissible to Explain. 

An aflSdavit in support of a motion to put off 
a cause for the absence of a witness cannot be 
explained by matters extrinsic. 

[This was an action of assumpsit by Na- 
than Smith against Jacob Barker for breach 
of a contract. The cause is now heard on a 
motion for a continuance.] 

Mr. Goddard, in support of a motion for a 
continuance of this cause, read an affidavit 
of the absence of a witness. 

Mr. Daggett, contra, contended that there 
had been negligence in procuring the attend- 
ance of the witness. 

Mr. Goddard was about to make some re- 
marks in explanation, when he was inter- 
rupted by— 

LIVINGSTON, Circuit Justice. "When an 
affidavit is relied upon the court will not go 
out of it I shall, therefore, decline hearing 
any ore tonus explanation. The name of the 
witness must always be disclosed in the af- 
fidavit unless there are circumstances to 
show that the party, without any fault of his, 
was unable to learn his name. Hereafter 
when a cause is ready for trial no application 
for a continuance will be successful unless 
upon an affidavit conformable to the English 
practice. 

His honor remarked upon the inconven- 
iences of putting off a cause ready for trial 
in this court, and said the English courts, 
and the courts in those states which follow 
the English practice, were growing more 
strict upon this subject. 

[For the hearing in this cause, see Case No. 
13,013.] 

Case K"o, 13,013. 

SMITH V- BARKER. 

[Brunner, Col. Cas. 78; i 3 Day, 312.] 

Circuit Court, D. Connecticut. April, 1809. 

Pleading at Law— Proof— Variance- 
Amendment. 

1. Wliere the declaration alleged an under- 
taking in consideration of a contract entered 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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into by the plaintiff to build a ship, and the 
evidence was of a contract to finish a ship part- 
ly built, it was held that the variance was fa- 
tal. 

[Cited in Stone v. Lawrence, Case No. 13,- 
484.] . 

2. A declaration may be amended in any 
stage of the trial, before the case is actually 
committed to the jury. 

[Cited in Tiernan v. Woodruff, Case No. 14,- 
027.] 

The declaration was as follows: "That be- 
fore the Sth day of Febniary, 1806, tiie plain- 
tiff bad entered into a certain contract with 
the defendant to build him a ship, which, on 
said Sth day of February, was building, the 
same not being finished; and the defendant, 
on said Sth day of Februaiy, in consideration 
of the plaintiff's building said ship, and the 
sums which would become due to the plain- 
tiff for building said ship pursuant to said 
contract, and in part payment thereof made, 
executed, and delivered to tlie plaintiff his 
certain writing or note, in the following 
words, to wit: T)oUars, five hundred. Where- 
n.s Nathan Smith is building a ship for me on 
the contract, for which I shall have to pay him 
a considerable amount, when said contract is 
completed, I hereby agree to pay said Nathan 
Smith, or order, five himdred dollars, as soon 
as that amount shall become due per said 
contract. Jacob Barker'; as per said note 
which, without date, was in fact executed and 
delivered at New York on said Sth day of 
February, now ready in court to be shown, 
will fully appear. And the plaintiff says that 
he did afterwards complete and finish said 
ship according to contract, and said smn of 
five hundred dollars became due to the plain- 
tiff in the month of May, 1S06, when said ship 
was completed and finished, and to the de- 
fendant delivered, and by him received; which 
sum of five hundred dollars the defendant 
hath never paid, nor any part thereof, according 
to the tenor of said writing, but the same is 
now justly due. Whereupon the plaintiff says 
that by reason of the premises, and by force 
«f said writing, the defendant, on or about 
the first day of May, 180G, after said ship 
was completed and delivered to the defendant, 
became justly indebted and liable to pay him 
said sum of five hundred dollars, and being 
so liable and indebted, the defendant did aft- 
erwards, on said 1st day of May, in consid- 
eration thereof, assume upon himself, and to 
the plaintiff faithfxdly promise," etc. 

The plea was non assumpsit. The plaintiff, 
to make out his case, read in evidence the fol- 
lowing eonti-act: "New London, 26th of Oc- 
tober, 1S05. I agree to finish the ship I am 
now building at Stonington, in about one 
month, in a workmanlike manner, with pat- 
ent windlass, flush decks, etc. (particularly 
specifying the manner in which the decks, 
hull, masts, etc., were to be made), when I 
agree to sell her to Jacob Barker at thirty 
dollars per ton, carpenter's tonnage, payable 
one thousand dollars cash in all next month, 



pay my di-aft at sixty days for five hun- 
dred dollars, one hundred dollars of prhne 
flour in New York at the market price, two 
thousand five hundred dollars in six months 
after the ship is completed, and the other half' 
in merchandise, at the market price, such ar- 
ticles as I may want. If, however, the ship 
don't suit Captain G. Barney, the said Bar- 
ker is to take only one half of her at the 
above rates, and these payments to be in pro- 
portion. Nathan Smith. Jacob Barker." 

Goddard & Cleaveland, for defendant, in- 
sisted that the contract proved was not the 
same with that described in the declaration. 

First, the consideration is not the same. 
The declaration states the contract to be for 
the building of a ship. The consideration of 
the contract proved is the finishing and sell- 
ing of a ship to Barker. 

Secondly, the declaration states that the 
money was due on the 1st of May. The proof 
is that it was not due imtil November, six 
months afterwards. 

Thirdly, the contract proved says that the 
ship, when finished, was to be sold to Ba,rker. 
But on this point the declaration alleges noth- 
ing. 

Mr. Daggett, in reply, observed,— 

First, that the consideration stated in the 
declaration, to wit, the building of the ship, 
was taken from the words of the note on 
which, etc. As the note recites the consid- 
eration, we are con-eet in taking the descrip- 
tion of the conti'act which the note has given. 

Secondly, that the money is proved, as we 
contend, to have been due, as stated, on the 
1st of May. This is a question of fact which 
the jury must determine. 

Thirdly, that if the declaration is defective 
for want of more allegations, advantage may 
be taken of such deficiency by motion in ar- 
rest, but it is no variance. 

LIVINGSTON, Circuit Justice. It is the 
opinion of the court that the consideration al- 
leged is so different from the one proved that 
we cannot let it go to the jury. The con- 
sideration alleged is the building of a ship. 
The consideration proved is the finishing of 
the ship Eliza, already built in part, and the 
selUng it to the defendant. Every one knows 
that to build a ship for another is an essential- 
ly different thing from finishing one partly 
built, or selling one finished. This ship was 
Smith's, while she was building, till she was 
finished, and till she was sold and delivered. 
Without deciding any other points which have 
been made,^ we are of opinion that none of 
the proof offered with respect to the conti-aet 
in this case can go to the jury. 

The plaintiff then moved to amend. This 
was objected to on the part of the defendant, 
on the ground that it was too late. 

THE COURT said that the plaintiff could 

2 Several other points of law were made by 
counsel in the course of the trial; but as no 
decision was had upon them, it was not thought 
best to state them particularly in this report of 
the ease. 
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amend in any stage of the trial if tlie case had 
not been actually committed to the jury. 

The declaration -was accordingly amended 
by inserting and declaring upon the contract 
above recited. Then there was inserted a let- 
ter from the defendant to the plaintiff, dated 
November 21, 1805, in -which the defendant 
concludes to take the whole ship, and intro- 
duces a Captain Waterman as his agent, to 
superintend the finishing of the ship. Then it 
was averred that Waterman did superintend 
the finishing and rigging of the ship; and tliat 
the defendant, on the Sth day of February, 
1800, in pursuance of the contract, executed 
the note on which, etc. The plaintiff then in- 
troduced an averment that he finished the 
ship in all respects as specified, sold her to 
the defendant on the 30th of April, 1806, and 
delivered her with a bill of sale to Water- 
man, as the agent of the defendant; that Wa- 
terman received the ship, and made an in- 
dorsement upon the contract in the following 
words: "Received the ship of Captain Nathan 
Smith, agreeable to the within contract; and 
I, as attorney to Jacob Barker, do discharge 
said Smith from all demands that said Bar- 
ker has by law or equity, for not delivering 
her before; as witness my hand this 30th 
day of April, 1806. D. Waterman, attorney 
for J. Barker." 

The plaintiff then averred that by said writ- 
ing of the Sth of February, 1806, the defendant 
assumed and promised to pay the plaintiff, 
or his order, five hundred dollars, as soon as 
that amount should become due by said con- 
ti-act; and that on the 30th of April, 1806, 
said sum was due from the defendant to the 
plaintifE by said contract, and by the comple- 
tion, delivery, and sale of said ship. 

After the declaration had been thus amend- 
ed, it was agreed by the counsel to submit the 
case to the same jury who had heard the evi- 
dence adduced in the former stage of the 
trial. 

LIVINGSTON, Circuit Justice, in his charge 
to the jury said that the contract now stated 
in the declaration was that Smith should 
finish the ship Eliza in a workmanlike man- 
ner, and seU her to Barker in about one 
month. The defendant had objected that this 
contract was not complied with, because the 
ship was not built in a workmanlike manner. 
Little proof had been adduced by the defend- 
ant to this point, and he considered it as not 
much insisted on by his counsel. As to the 
time, it was proved that the ship was not de- 
livered till after six months had elapsed. No- 
body could consider this as the fulfillment of 
a contract to deliver in about one month. 
But it was insisted for the plaintiff that what- 
ever breach of contract there has been on his 
part, all advantage to be derived from it had 
been waived expressly by the defendant. But 
this note was to become payable when the 
sum of five hundred dollai:s should become 
due on the contract. If the contract was not 
complied with, this note could not have be- 
come due. The com't were decidedly of opin- 



ion that if Barker had expressly waived all 
exceptions arising from want of fulfillment of 
the contract by writing under hand and seal, 
yet this note would never have become due. 
The plaintiff thereupon suffered a nonsuit. 

NOTE. Amendment of Declaration, when 
Allowed. Amendments at any stage are within 
the discretion of the court, Tiernan v. Wood- 
ruff [Case No. 14,027], approving above case. 

Variance between Allegation and Proof. See 
Stone V. Lawrence [Id. 13,484], citing case in 
test. 
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Case No. 13,014. 

SMITH V. BILLING et al. 

[3 Cranch, O. 0. 355-] i 

Circuit Court, District of Columbia. Dec. 
Term. 1828. 

Administrators — Sale Set Aside — Title to 

Goods Sold — Personal Representatives — 

Orphans' Court of District of Columbia. 

1. The orphans' court set aside the adminis- 
tratrix's sale, as being fraudulent, and charged 
her with the goods at the appraised value. 
Held, that such charge did not vest the title of 
the goods in the administratrix in her own 
right. 

2. The administrator de bonis non of R. B., 
and not the distributees of the estate of R. B., 
is his personal representative. 

8. The orphans' court had no jurisdiction be- 
tween the parties. 

Replevin [by Nathan Smith, administrator 
of Robert Brown, against W. W. Billing and 
James Kennedy, executors of Margaret 
Brown] for a slave, named Henry, and a 
clock, the plaintiff claiming them as unad- 
ministered assets of the estate of Robert 
Brown, of which estate his wife, the late 
Margaret Brown, deceased, was administra- 
trix. Plea, property in the defendants; gen- 
eral replication and issue. 

Mr. Wallach, for defendants, offered in 
evidence a transcript of the record of the 
proceedings of the orphans' court, on the 1st 
of April, 1826, stating that, "Pursuant to an 
application made to this court," (the orphans' 
court,) "by the attorney for the representa- 
tives of Robert Brown, deceased, claiming 
their respective portions of the residuary bal- 
ance of his personal estate, summonses were 
issued to the securities of his administratilx, 
the late Margaret Brown, his widow, and 
against the executors of the said Margaret, 
now deceased, to appear before this court," 
(the orphans' court,) "on the 25th of March 
last, to show cause why the prayer of the 
applicants should not be granted; it being 
alleged by them that the said Margaret, ad- 
ministratrix of the said Robert Brown, in 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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tlie administration of the estate of lier de- 
ceased husband, had been guilty of fraud, 
Tvhich rendered her and her securities lia- 
ble for the full amount of the appraisement 
of the personal goods, chattels, and effects 
of the said Robert Brown. The parties, ex- 
cept the securities of the said Margaret 
Brown, appearing, by mutual consent the 
case was postponed till Thursday, the 30th 
of March aforesaid, when the depositions of 
Thomas Donoho," and others, were taken 
and filed, tending to show that the sale of" 
the personal estate was not fairly advertis- 
ed, and that the administratrix fraudulently 
purchased the property at a; price far below 
the appraisement. The orphans' court, after 
stating the testimony, proceeded thus: "The 
court, therefore, is obliged to pronounce the 
sale which was thus made by the adminis- 
tratrix, to have been unfair and fraudulent; 
and further to pronounce, on the testimony 
of Nicholas Cassidy, that the articles pur- 
chased by him were bought especially and 
solely for the administratrix; and that the 
negroes were purchased by herself, at a 
price far below the appraisement, as proved 
by the last-mentioned deponent, and the ac- 
count of sales, as furnished by the auction- 
eer, David Bates, and returned and sworn 
to by the administratrix, Margaret Brown. 
On a review of the above facts, the court is 
of opinion that the sale of the said goods, 
chattels, and effects of Robert Brown, de- 
ceased, by Jiis administratrix, was witliout 
due notice, and was so made for the pur- 
pose of purchasing in the same at a price 
below their value or appraisement, for her 
own benefit; therefore she has incurred the 
penalty affixed to such a transaction by Act 
179S, c- 101, and in the third section of the 
eighth chapter of said act; and, therefore, 
in the settlement of her accounts .ought to 
have charged herself with the whole amount 
of the appraisement contained in the in- 
ventory. Is is consequently decreed that 
the register of wills make out a statement, 
charging the administratrix aforesaid with 
the amount of said appraisement, and with 
all moneys received by her, and crediting 
her with the payments made by her, and 
that he allow her a commission of seven and 
a half per cent, on the amount of said in- 
ventory, and of the moneys received by her; 
and that the balance appearing to be due by 
her be divided into two equal parts; one part 
being due to her, as her share of the residu- 
ary personal estate of her late husband, 
Robert Brown; the other part being due to 
the legal representatives of Robert Brown 
entitled to receive the same, each according 
to his rightful portion, on the 18th of Feb- 
ruary, 1817, that being the time,— as she had, 
in fact, made herself the purchaser, and lia- 
ble for the full appraised value of the goods, 
chattels, and effects of the deceased,— when 
she might have finally closed her administra- 



tion, having assets in her hands suflacient 
therefor." The counsel for the defendants 
contend that, by this decree of the orphans' 
court, the title to the goods passed to her In 
her own right; and that she was, and her 
sureties were, and now are, liable to the 
distributees for their share of the balance; 
and if the plaintiff recovers in this action, 
which is brought for the use of the dis- 
ti'ibutees, they may still recover against the 
sureties of the administratrix, and the re- 
covery in this action would be no bar to that. 

Mr. Coxe and Mr. Jones, contra,. The de- 
cree passed no title. It only prevented the 
administratrix from having credit for the 
difference between the appraisement and the 
sale; and she only remains chargeable for the 
amount of the inventory, as she was orig- 
inally. She never made another sale. The 
first sale was void. If she had afterwards 
sold it for more than the appraisement, she 
would have been liable for the surplus. If 
lost without her fault, she would be credited 
for the same, at the appraised value. 

Mr. Key, in reply. She could not be thus 
credited, for the decree of the orphans' court 
is conclusive against her. She is charged, 
absolutely, for the whole inventory; and it 
would be unjust to charge her unless the 
property became hers absolutely, and in her 
own right. 

TEDB3 COURT (nem. con.) instructed the ju- 
ry, that the decree of the orphans' court did 
not change the title of the property. 

Mr. Key, for the defendants, then prayed 
the court to instruct the jury, that the de- 
cree of the orphans' court is void, because 
that court had not jurisdiction between the 
parties, namely, "the representatives of Rob- 
ert Brown," (not naming them,) against the 
executors of Margaret Brown, who was the 
a'dministratrix of Robert Brown, and her 
"securities," to set aside a credit claimed by 
her in her administration account, and to 
compel a distribution. 

Mr. Coxe, contra.. The decree is the de- 
fendants' own evidence, and they cannot im- 
peach it. 

TBTE COURT fnem. con.) was of opinion 
that the orphans' court had not jurisdiction 
of the cause; and that the decree was void, 
because it was coram non judice. The ad- 
ministrator de bonis non of Robert Brown 
was the only party who could call on the 
executors of Margaret Brown for the assets 
of the estate of Robert Brown, which came 
to the hands of Margaret Brown. 

Yerdict for the defendants. Motion for a new 
trial refused. 
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Case nSTo. 13,015. 

SMITH V. BOHN. 

[4 Wash. 0. O. 127.] i 

Circuit Court, E, D. Pennsylvania. April, 
1821. 

"VVrits — Limit of Time or Seevice — CoaiMo;N 
Appearance, 
To entitle the plaintiff to file a common ap- 
pearance for the defendant, under the act of 
the assembly of Pennsylvania of the 20th of 
March, 1724, the summons must have been 
served ten days before the return day. But if it 
was not served that length of time, the writ 
Is not to be dismissed, but the plaintiff must pro- 
-ceed regularly to enforce an appearance. 

Rule obtained by the defendant on the 
plaintiff, to sho-w cause why the writ of 
summons should not be set aside for ix-regu- 
larity, the service not being ten days before 
the court to which it was returnable, 

Mr. Sergeant, in support of the rule, con- 
tended, that under the act of assembly of the 
^Oth of March, 1724 (1 Smith's Laws), 1G5, the 
practice in the state courts has been to set 
aside the writ of summons, where it appears 
not to have been served ten days before the 
return day. The first section of the act pro- 
vides, that (with certain exceptions) the pro- 
•cess against a freeholder inhabiting the prov- 
ince, shall be by summons; and that if the 
defendant shall not appear at the day of the 
return thereof, but makes default, and if the 
officer who served the writ, shall certify on 
oath or affirmation that on or before the re- 
turn day, he summoned the defendant in the 
way prescribed by the act; "upon the return, 
If the defendant has been so served ten days, 
and the plaintiff had filed his declaration 
within five days, before the court to which 
such writ is returnable, it shall be lawful to 
iind for the plaintiff in such action, to file 
a common appearance for the defendant so 
making default, and proceed to judgment and 
■execution by nihil dicit." 

Mr. Wallace, for plaintiff, admitted, that 
unless the writ be served ten days before the 
return day, the plaintiff cannot proceed under 
the act to obtain judgment by nihil dicit; 
but the service is good, and the plaintiff may 
proceed in a regnlar way to obtain judgment. 

WASHINGTON, Circuit Justice. The rea- 
sonable construction of this act seems to be, 
that, to entitle the plaintiff to file a common 
iippeaiunce for the defendant, and to enter 
up judgment against him by nihU dicit, the 
writ must have been served ten days, and 
the declaration filed five days before the 
return day. But if the plaintiff does not 
seek to avail himself of this privilege, but is 
•content to proceed in like manner as if the 
defendant had not made default, there can 
be no reason for setting aside the writ, or 
why the plaintiff may not file his declaration 

1 [Ori^nally published from the MSS. of 
Hon. Bushrod Washington. Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., Esq.] 



at any time after the five days, and proceed 
as if the defendant had entered an appear- 
ance. 
Let the rule be discharged. 
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Case No. 13,016. 

SMITH V. BUCHANAN et al. 

[S Blatchf. 153; i 4 N. B. R. 397 (Quarto, 133); 
3 A'lo. Law J. 97.] 

Circuit Court, N. D. New York. Jan. 18, 
1871. 

Baskruptct — Petition — Subsequent Transac- 
Tioiis — Judgment — When a Valid Lien. 

1. After the filing of a petition in involuntary 
bankruptcy, no person can acquire any inter- 
est, by a receivership created by a state court, 
or otherwise, in the property of the debtor, 
which the decree in bankruptcy will not displace 
or override, 

2. A creditor, with reasonable cause to be- 
lieve that a corporation, his debtor, was insol- 
vent, sued it, in a state court, with a view to se- 
cure payment, without regard to other credit- 
ors, and whether the latter were paid or not, 
knowing, that, if he obtained payment in full, 
it must be at the expense of other creditors, 
wlio could not be paid in full, and that, if ho suc- 
ceeded, hewoiild secure a preference: Held, that 
a preference obtained by such suit could be set 
aside at the suit of the assignee in bankruptcy 
of the corporation. 

[Cited in Haskell v. Ingalls, Case No. 6,193: 
Vanderhoof v. City Bank of St. Paul, Id. 
16,842; Re Lord, Id. 8.503; Buchanan v. 
Smith, 16 Wall. (83 U. S.) 308; Warren v. 
Delaware, L. & W. Ry. Co., Case No. 17,- 
194; Warren v. Tenth Nat. Bank, Id. 17,- 
202; Re Jacobs, Id. 7,159.] 

In equity. This was a bill filed by [Ga- 
briel L. Smith] an assignee in bankruptcy [of 
the Cascade Manufacturing Company of 
Penn Yann against Coe S. Buchanan and 
others] to set aside the apparent lien of cer- 
tain judgment creditors upon the estate of 
the banknipt. 

George Gorham, for plaintiff. 

Bangs, Sedgwick & North, for defendants. 

WOODRUFF, Circuit Judge, stated his 
opinion orally, in substance, as follows: 

The defendants herein, before the debtor 
was decreed a bankrupt, and before the peti- 
tion therefor was filed by other creditors, 
prosecuted suits, and recovered judgments, 
and caused executions to be issued and levied 
on certain personal propeiiy of the bankrupt, 
and commenced proceedings supplementary 
to execution in a state court, and procured 

1 [Reported b.v Hon. Samuel Blatchford. Dis- 
trict Judge, and here reprinted by permission.] 
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the appointment of a receirer of certain chos- 
■es in action of the bankrupt. On the peti- 
tion of other creditors, filed September 9th, 
1S69, a decree in involuntary hanliruptcy 
was, on the 24th of September, 1869, obtain- 
•ed, and, after this, the receivership aforesaid 
was extended by the state court to all the 
property of the bankrupt. The proceeding 
for the last named extension was begun be- 
fore the filing of the petition of the creditors, 
^ind the assignee in bankruptcy was not 
(thereafter made a party thereto. 

The appointment of the assignee in bank- 
ruptcy relates back, and gives to him title 
to all the estate real and personal, legal and 
-equitable, rights, interests and things in ac- 
tion which belonged to the debtor on the pre- 
sentation of the petition. I find, therefore, 
no room for hesitation in saying, that, from 
and after the filing of the petition, the de- 
fendants could acquire no interest, by re- 
■ceivership or otherwise, in the property of 
the debtor, which the decree in bankruptcy 
would not displace or override, and that, 
tlierefore, the defendants are, on that ground, 
■entitled to no benefit or advantage, as 
sigainst the plaintiff, from anything done un- 
der the orders of the state court, made after 
the petition of the creditors -was presented. 

But this discrimination is not necessary. 
I am constrained to find, as facts, that every 
step of the proceeding by the defendants, 
from and including the time of the com- 
mencement of their suits against their debt- 
or, was done with reasonable cause to be- 
lieve, and with actual apprehension, if not 
actual belief, that their debtor was insolvent. 
That debtor is a corporation, and the defend- 
ants acted in the further belief, that the of- 
ficers of the corporation were either fraudu- 
lently disposing of or appropriating its prop- 
-erty, or that they were paying other creditors 
in preference to the defendants. The defend- 
ants, with such reason to believe that the 
•debtor was insolvent, had, therefore, reason 
to believe that the conduct of the debtor, in 
•neglecting to make payment of its debts, in 
■submitting to suit, and in neglecting to take 
the steps contemplated by the bankrupt law 
for the proper and equal benefit of all its 
creditors, according to the plain intent and 
pui-pose of that law, was acting in fraud of 
the law itself. The defendants commenced 
and prosecuted their suits and all the pro- 
ceedings therein, with a view to secure pay- 
ment, without regard to other creditors, and 
-whether the latter were paid or not. They 
knew, that, if they obtained payment in full, 
it must be at the expense of other ereditoi-s 
who could not be paid in full, and that, if 
they succeeded, they would secure a pref- 
•erence. In this condition of things, if the 
•debtor had paid them the money, such pay- 
ment would have been an act of bankruptcy, 
and the plaintiff would be entitled to recov- 
er it back from them. How, then, can they 
Tje permitted to secure it by legal proceed- 
angs, and their debtor suffer those proceed- 



ings to be prosecuted to full and final effect, 
without taking measures to be declared a 
voluntary bankrupt, and the preference ac- 
complished in that mode be permitted to 
stand against the o'ther creditors, against 
the title of the assignee, and "against the fun- 
damental principle of the bankrupt law and 
that which it aims to secure, namely, the 
equal distribution of the property of the 
bankrupt among his creditors, pro rata? 

It is tru^, that, until the debtor commits an 
act of bankruptcy, any creditor may lawfully 
sue him and proceed to judgment, execution, 
levy and sale. It is also true, that mere in- 
solvency is not declared bankruptcy, in such 
sense that the creditor can obtain an invol- 
untary decree against him. But, every such 
suit against an insolvent is prosecuted sub- 
ject to the consequence, that, if the debtor 
suffers the plaintiff to obtain any advantage, 
by judgment, or otherwise, over the other 
creditors, that will be, of itself, an act of 
bankruptcy, and all such advantage obtain- 
ed by the creditor having reasonable cause to 
believe the debtor to be insolvent, must give 
way to the rights of the assignee. This is, 
of course, subject to the qualification which 
the 39th section of the act implies, namely, 
that the other creditors file their petition 
within six months. 

There must be a decree according to the 
prayer of the bill of complaint. 



Case No. 13,017. 

SMITH V. BDRLINGAME. 
[4 Mason. 121.] i 

Circuit Court, D. Rhode Island. Nov. Term, 
1825. 

IssASiTY — Guardian — Power to Appoint — 

KOTICE. 

The courts of probate of Rhode Island can- 
not appoint a guardian of a person, as incapable 
of taking care of her estate, under the statute 
of 179S (page 316), without notice to the par- 
ty and an adjudication on the facts. 

[Cited in North v. Joslin, 59 Mich. 647, 26 N. 
W. 810.] 

Trespass and ejectment [by Mary Smith 
against Stephen Burlingame]. Plea, general 
issue. At the trial the defendant claimed ti- 
tle to the premises under a lease made by one 
Joseph Cady, as guardian of the plaintiff, 
appointed under the laws of Rhode Island, 
which authorize the courts of probate "to ap- 
point guardians of all persons who are de- 
Ih-ious, distracted, or non compos mentis, or 
who, for want of discretion in managing their 
estates, are likely to bring themselves and 
families to want and misery." Dig. R. I, 
Laws 1798, p. 316, § 2. It was under this lat- 
ter clause that Cady was appointed guardian 
by the court of probate; but no notice was 
given to the plaintiff previous to such ap- 
pointment. 

1 [Reported by William P. Mason, Esq.] 
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Steere & Searle, for plaintiff, contended that, 
independent of all other objections to the 
appointment,— and they were prepared to make 
others,— the want of notice was a fatal ob- 
jection, and had been so held in other states 
under statutes giving courts of probate a like 
authority. 

Whipple & Tibbets, for defaidant, arguud 
e conti-a. 

STORY, Circuit Justice. My opinion is, 
that the objection is fatal. The courts of pro- 
bate have no right to put a person under 
guardianship, as unfit to manage her affairs, 
without notice to the party, and an adjudica- 
tion on the facts; and until such adjudication, 
no letters of guardianship can legally be is- 
sued. The case of Chase v. Hathaway, 14 
ilass. 222, is directly in point, and with that 
case I entirely concur. 

Verdict for the plaintiff. 



Case K*o. 13,018. 

SMITH v. BURNHAM. 

[2 Sumn. 612.] ^ 

Circuit Court, D. Massachusetts. May Term, 
1837. 

Pleading is Equity — Pkoofs — Charge in Bili. — 
Equity Pbactice in Federal Courts. 

1. The confessions, conversations, and admis- 
sions of the defendant need not be expressly 
charged in a bill in equity, in order to entitle 
the plaintiff to use them in proof of facts 
cliarged, and in issue therein. 

[Cited in Nesmith v. Oalveii;, Case No. 10,- 
123.] 

2. The practice of the English court of chan- 
cery, and not that of the court of exchequer, 
forms the basis of the equity practice of the 
courts of the United States, 

Bill in equity, wherein the plaintiflE [Fred- 
erick Smith] asserted an agreement between 
himself and the defendant [Daniel Burnham] 
to become copartners in the business of pur- 
eliasing and selling lands and lumber in the 
state of Maine, and the purchase, by the said 
defendant, of lands and lumber, in pursuance 
of this agreement, for which he has never 
accounted to the plaintiff, and praying an 
account thereof, and a conveyance to the 
plaintiff of his share of the property, which 
remained unsold. Admissions by the defend- 
ant of the asserted copartnership were al- 
leged in the bill in the following terms: 
"During all the time aforesaid, as well as at 
divers other times, through all the negotia- 
tions aforesaid, as well as in many other ne- 
gotiations in relation to the contract afore- 
said, the said Daniel Burnham constantly 
spoke of the said interest in the said lands 
of the said Black, as belonging to the said 
copartnership, and spoke of, recognized, and 
treated your orator as having an equal and 
copartnership right therein." The particu- 
lars of the time, place, and circumstances of 

1 [Reported by Charles Sumner, Esq.] 



the admissions were stated in the bill. 
Among the interrogatories, filed by the plain- 
tiff, for the examination of witnesses, were 
several which related to the alleged admis- 
sions of the copartnership by the defendant. 
On petition of the defendant, these were re- 
ferred to a master for impertinence, who, aft- 
er looking into the interrogatories objected to, 
and the bill and answer, certified that the 
intarrogatories were not impertinent or in- 
admissible. To this report of the master, 
an exception was filed by the defendant, as 
follows; "For that the said master has certi- 
fied, that tlie interrogatories refen*ed to, are 
not impertinent or inadmissible, whereas he 
ought to have certified, that the same are 
impertinent and inadmissible." 

The exception was now argued by B. Rand 
for the defendant, and by B. E. Curtis for 
the plaintiff. 

STORY, Circuit Justice. The main ques- 
tion arising out of this exception is, whether, 
where a fact is chai'ged, and put in issue in 
a bill, the examinations of witnesses to the 
confessions, conversations and admissions of 
the defendant, are admissible to prove the 
fact, unless such confessions, conversations, 
and admissions are expressly charged in the 
bill, as evidence of such fact. The argument 
for the defendant is, that they are not; for 
unless they are so charged, the defendant 
has no opportunity given to deny them by 
his answer, or to explain them; and thus is 
liable to be taken by surprise. 

The case of Hall v Maltby, 6 Price, 240, 
258, 259, is relied on in support of the excep- 
tion; and certainly, if the language of that 
decision is to be taken in its full latitude, it 
is directly in point. In that case there was 
a charge of a fraudulent withdrawal of tith- 
able sheep from tithes; and Chief Baron 
Richards, at the hearing, rejected the evidence 
of conversations of the defendant, establish- 
ing the fact; because, though the fraudulent 
withdrawal was charged in the bill, the con- 
versations were not. His language on this 
occasion was: "I, however, entirely lay out 
of this case aU that the witness has sworn, 
as to the declaration of the defendant con- 
cerning the fraud, and his confessing, that it 
was his intention to defraud the tithe owner; 
and my reason is, because there is nothing of 
that kind stated in the bill; so that the de- 
fendant could have had no opportunity of 
answering or explaining it, and he could not, 
therefore, have been aware, that any such 
matter was intended to be proved; and, in 
cases of fraud, declarations of a fraudulent 
purpose are often the veiy gist of the case. 
He had no sort of intimation of it, so as to 
enable him to cross-examine the witness on 
that fact. I am the more anxious to state, 
that we are not now to be allowed to enter 
upon that part of the evidence in this case, 
there being no ground laid for it by the alle- 
gations in the bill; because I wish to have 
it make a due impression on those, who are 
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in tlife habit of dra'sving pleadings in equity, 
in order tliat tliey may take care, that that, 
which is the gist of the cause, should he stat- 
ed on the record; for it is too much for a 
defendant to be overpowered by evidence, 
which he could Lave no idea, from any state- 
ment in the bill, would be brought forward 
at the hearing, when he might otherwise, 
perhaps, have been able, if he had been 
aware of it, to explain it to the satisfaction 
of the court. This, however, I am awai'e is 
a delicate matter for the consideration of the 
pleader, as it is often dangerous to reveal 
the evidence intended to be used. But the 
bill and answer have very great effect on 
the decision of every cause; and although 
we would wish to avoid prolixity, and all un- 
necessary matter, generally speaking; yet it 
is indispensably necessary to state a defend- 
ant's declaration of fraud on the record, if it 
is intended to be used against him on the evi- 
dence at the hearing. In this case, that dec- 
laration, not being mentioned in the plead- 
ings, cannot be suffered to be given in evi- 
dence in the cause; for if that acknowledg- 
ment were proved to be true, there would be 
no necessity for any further proof on the 
subject. In the present case, however, I 
think the evidence of fraud is abundantly 
sti-ong, without reference to the evidence of 
the defendant's declaration, which is not 
warranted by the pleadings. I am of opin- 
ion, under the circumstances, which appear 
by clear legitimate evidence, the fraud is 
here sufficiently apparent; but I must re- 
peat, that although, generally speaking, it 
may not be necessary to state on the record 
declarations by the defendant; yet in a case, 
charging fraud, where such declarations are 
often the gist of the cause, great injustice 
would be done to the party, if evidence were 
received of such declarations, where they are 
not charged in the bill. In the case of Evans 
V. Bicknell, 6 Ves. 183, the lord chancellor,, 
very soon after he came to the gi-eat seal, 
so determined, on occasion of an attempt to 
introduce evidence of this kind, without pre- 
vious intimation to the party, against whom 
it was to be used, by alleging it in the bilL 
He has held the same opinion, I believe, ever 
since; and no man can differ from him in 
thinking, that such a thing cannot be done. 
For that reason, as I said before, I put this 
evidence entirely out of the question." 

It is true, that in this case, there was a 
charge of fraud; and the chief baron seems 
to rely on that as important to his decision. 
And 3Ci0rd Chancellor Hart, in Jlulholland v. 
Hendrick, 1 Mol. 359, Beat. 277, in affirming 
the same doctrine, seems to have placed some 
jeliance on the same fact, of its being a charge 
of fraud, considering fraud as an inference of 
law from facts, and not a mere fact. In other 
cases, however, he does not seem to rely on 
any such distinction. Indeed, it is very diffi- 
cult to understand the ground of such a dis- 
tinction. The facts to be established by such 
confessions, and conversations, and admis- 



sions, are not so much fraud in the abstract, as 
evidence conducing to establish it. If, upon a 
ciiarge of fraud in a bill, stating that certain 
acts done v^ere fraudulently done, evidence of 
confessions admitting the acts and the intent 
cannot be given in evidence, unless those con- 
fessions are also charged in the bill, as evi- 
dence of the fraud; it seems to me, that the 
piinciple of the rejection of the evidence must 
apply equally to all other cases of confessions 
to establish facts, which are to prove any other 
charge in a bill. Take the present case. The 
main object of the bill and of the interroga- 
tories is, to establish a partnership in certain 
transactions between the plaintiff and defend- 
ant, out of which certain rights of the plaintiff 
have sprimg, which he seeks to enforce by the 
bill. The confessions and admissions are not 
charged in the bill; but the partnership is. 
Now, partnership itself is not, in all cases, a 
mere matter of fact, but is often a compound 
of law and fact. And, I cannot see a single 
ground, iipon which the evidence of confes- 
sions and admissions ought to be rejected in 
the case of a charge of fraud, -which does not 
equally apply to the charge of partnership. In 
each case the evidence is, or may be, equally 
a surprise upon the party; and in each of 
them he is equally prevented from giving, by 
his answer, such denials and explanations, as 
may materially affect the whole merits of the 
(ause. It seems to me, then, that the doctrine, 
if it exists at all, must equally apply to all 
cases, where the fact charged, in respect to 
which the confessions, conversations, or ad- 
missions are offered, as proofs, constitutes the 
gist of the matter of the bill. And yet I do 
not understand, that such a doctrine, so uni- 
versal, is anywhere established, unless it is so 
in Ireland by Lord Chancellor Hart, who has 
discussed the subject in a variety of cases, and 
seems to assert it in broad terms. He has ex- 
pressly refused to apply it to cases, where 
written papers, letters, or documents, are rehed 
on as proofs of general facts charged in the 
bill; although such papei-s, letters, and docu- 
ments are not charged as proofs in the bill 
(Fitzgerald v. O'Flaherty, 1 Mol. 350); un- 
less, indeed, those papers, &c. are relied on as 
confessions of the party, which he treats as an 
exception to the general rule of evidence. 
"The general rule" (said he on one occasion) 
"is, that all evidence, hitended to be reUed on 
at the hearing, should be founded on some alle- 
gation, distinctly put on record, of fact, which 
it is calculated to support." "It is a very old 
principle, to be found very clearly stated in 
Vernon, (Whaley v. Norton, 1 Vem. 483); but 
I must be greatly misread, if the evidence, and 
not only the fact to be proved by the evi- 
dence, must be put in issue, to entitle the evi- 
dence to be read." Fitzgerald v. O'Flaherty, 
1 Mol. 351, 352. See, also, Houlditch v. Don- 
egal, Id. 364; Farrel v. , Id. 363. He re- 
peated the same remark with the same excep- 
tion in Blacker v. Phepoe, Id. 357, 358. 

The doctrine of Lord Chancellor Hart, to be 
deduced from all the cases decided by him, 
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seems to tie this;— that, wherever confessions, 
conversations, or admissions of the defendant, 
either oral or written, are relied on in proof of 
any facts charged in the hill, they are inad- 
missible, unless such confessions, conversa- 
tions or admissions are charged in the bill; be- 
cause tliey opemte as a surprise upon the par- 
ty, and he is deprived of any opportunity to 
deny or explain them in his answer. He ad- 
mits the general rule to be the other way; 
and insists upon this as an exception to it. 

The question, then, really is, whether the ex- 
ception, either in its general foi-m, as asserted 
by Lord Chancellor Hart, or in its qualified 
foi-m, as asserted by Lord Chief Baron Rich- 
ards, has a real foundation in equity juris- 
pnidenee. Both of these learned judges rely 
on the case of Evans v. Bicknell, 6 Yes. 174, 
in which they were counsel on opposite sides, 
to support their doctrine. Lord Chief Baron 
Ilichards says, that it was so decided in that 
case. See G Price, 260. Lord Chancellor Hart 
does not agree to that; but admits, that he 
drew the bill in that case with a full knowl- 
edge of the exception. See 1 Mol. 360, 361. 
It is very certain, that the point was not de- 
cided in the case of Evans v. Biclcnell, if we 
are to trust to the printed report in 6 Yes. 174. 
And, upon the state of the pleadings, I do not 
see, how the point could have arisen. The 
bill, in that case, charged, that Bicknell *'has 
admitted or declared, upon different occasions, 
and in the hearing of different persons, and 
that Stansell, at the time of the application, in- 
foimed him, he wanted them (the deeds) for 
the purpose of obtaining credit; and he made 
such declaration or admission in the presence 
of the plaintiff, and Hawlcins, the solicitor, and 
the defendant Taylor." The answer alleged, 
that the defendant "never did admit or de- 
clare, in the presence of Hawkins, Taylor, or 
any other person, nor did Stansell, when he ap- 
plied for the deeds, or at any time, inform him, 
that he wanted to obtain money by way of 
mortgage or otherwise; but he admitted, Stan- 
sell did inform him he wanted the use of the 
title deeds merely to show or convince some 
person or persons, with whom he was in the 
habit of taking credit in the way of trade, that 
he and his wife were legally in possession of 
the rents and profits of the freehold and lease- 
hold estates." The defendant, Taylor, was 
also examined as a witness, who stated, "that 
E. Evans and Hawkins (the attorney) came to 
him about the mortgage, and they and the de- 
ponent went to Bicknell, who strenuously de- 
nied, that he had delivered the deeds for the 
puipose of a mortgage; but at length, after 
much altercation and abusive language be- 
tween him and Hawkins, informed them, that 
Stansell had desired him to lend him the title 
deeds, &c., to show to some pei-son, who would 
credit him with goods in his trade to the 
amount of £40 or ioO, upon seeing them; and 
the person to lend the money was to receive 
two years' rents; that he promised to return 
them in an hour, that he (Bicknell) had lent 
Them; and had often sent, and could never get 



them: and he denied, that he knew 6f the 
mortgage." It is observable, that the testi- 
mony here stated, contains some particularities 
as to the confessions of Bicknell, not contained 
in his answer; which particularities were not 
charged in the bill, and, therefore, not met In 
the answer. And the question was, not wheth- 
er the evidence on this account ought to he re- 
jected; but whether the omission in the bill 
ought to prejudice the defence set up by the 
defendant in his answer. It was to this view, 
that Lord Eldon addressed himself in the pas- 
sages cited at the bai", in support of the argu- 
ment, that more credit ought to be given to 
the defendant's answer than to the assertion 
of one witness, Taylor. "The bill (said he) be- 
ing amended, and this being a case, in which 
the court ought to be particularly sure of the 
ground, on which it decides upon a fact, equiv- 
ocal, or a declaration more or less according to 
the recollection of the precise tenns by the wit- 
ness, it is not unfair to observe, that probably 
before the amendment the plaintiff must have 
collected the account of it from Taylor; if he 
was the only pei"son from whom she could 
have got the account; and the bill was then 
amended, in order to inti-oduce the allegation 
as to Stansell's representation to Bicknell. 
Taylor does not recollect half as much in his 
answer, as in his evidence; and that is a very 
material circumstance, when the defendant is 
to be charged upon this ground; that more 
credit is to be given to the defendant's denial 
than to the assertion of one witness. It ought 
to be with reasonable certainty put in issue by 
the allegations of the bill. Taylor's account is 
not necessarily inconsistent, I do not say it is 
necessarily consistent, with Bicknell's. But it 
must be necessarily inconsistent, and more 
credible than the denial by the answer, before 
the decree can be made. He says, the pur- 
pose, as represented by Bicknell, was to show 
the deeds to some person, who would let him 
Iiave credit in the way of his trade; and in the 
same conversation they were to be brought 
back in an hour. That negatives the very idea, 
that the estate was to be pledged. That mode 
of representing the conversation, instead of op- 
posing, confirms Bicknell's answer. Upon his 
answer, therefore, and Taylor's evidence, 
there is not that sort of contradiction, that en- 
titles the plaintiff to a decree against Bicknell 
on the ground of fraud. The circumstance of 
Taylor's examination shows the danger; for 
Bicknell had no opportunity of answering the 
farther evidence of express charge. It is veiT 
extraordinary to say, this court will not act 
upon the evidence of one witness contradicting 
the answer, and yet it will act upon that evi- 
dence, in order to charge the defendant in a 
circumstance, to which he has had no opportu- 
nity of stating himself. That therefore could 
only be a gi'ound for inquiry." He afterwards 
addedi "I hesitate also in giving Taylor credit 
for his evidence, carried in the depositions so 
much farther than the answer; and the bill 
containing no allegation to give Bicknell the 
benefit of his answer; with the convei"sation, 
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that the money was to be repaid by two years' 
rents; and the circumstance, that in the se- 
curity the rents are really devoted to the 
principal, as well as the interest" So that, it 
is apparent, that Lord Eldon's remarks were 
addressed to the comparative credibility, of the 
answer of the defendant, and the testimony ot 
Taylor as to conversations and circmnstances 
not alluded to in the bill; and not to the ad- 
missibility of the evidence itself. 

The case of Evans v. Bicknell, 6 Yes. 174, 
1S9, 192, does not sustain the doctrine of Lord 
Chief Baron Richards, or of Lord Chancel- 
lor Hart; and I have not been able to find a 
single decision in the English court of chan- 
ceiy, wliich does sustain it. And yet, if the 
doctrine had been well established, it seems 
to me almost impossible that it should not 
be found clearly stated in the books, as it 
must be a case of so frequent reemTence in 
practice. On the contrary, it seems to me, 
that the case of Earle v. Pickin, 1 Russ. & M. 
047, shows, that no such rule is established 
in chancery. There, the question in the cause 
turned upon the fact of notice of a setjtle- 
ment, which was charged in the bill. But 
the names of the witnesses, and the particu- 
lar facts of notice, and the admissions and 
conversations with the defendant, which 
amounted to notice, were not stated in the 
bill, so that the defendant had no opportu- 
nity to meet the testimony. The counsel for 
the defendant objected to the admission of 
this testimony on this account, insisting, that 
the bill ought to have charged the particular 
facts of notice, and the conversations stated 
in the evidence, and the defendant might 
then have disproved them. As to the admis- 
sions of notice, they insisted, that the rule of 
pleading was, that a paity could not rely on 
an admission made by his adversary, not ap- 
pearing in the pleadings, unless it were put 
in issue, so that he, whom it sought to bind 
by it, might either disprove it, or explain it. 
For this defect, the counsel insisted, that an 
inquiry ought to be directed before the mas- 
ter, so as to give the defendant an oppor- 
tunity of meeting a case, which had been 
opened against him by surprise. The counsel 
for the plaintiff denied, that any such rules 
of pleading existed,' as those, on which the 
argument for the defendant was founded; 
and resisted the inqiiU-y. The master of the 
rolls directed the inquiry respecting notice 
before the master upon the ground, that nei- 
ther the names of the witnesses, nor the par- 
ticular facts of notice were stated in the bill. 
Upon appeal, tlie lord chancellor (Lord Lynd- 
hurst) thought the direction of the master of 
the rolls at fii"st right, and afterwards varied 
the order by directing an issue as to the sup- 
posed time of the conversations. 

Now, upon this case it is material to re- 
mark, that, if there existed any such mle, as 
is supposed, the evidence of the admissions 
and conversations ought to have been reject- 
ed, and then there would have been an end 
of the cause; whereas the counsel, who rais- 



ed the objection,' only asked for a further in- 
quiry before the master. The counsel for the- 
plaintiff utterly denied the existence of any 
such rule. And no authority on either side 
was quoted for the doctrine. If the master 
of the rolls, or the lord chancellor, had rec- 
ognised the existence of such a rule, the order 
made by each of them would have been im- 
pertinent and ineon'ect. So that it seems to 
me very clear, that no such rule has been es- 
tablished in ehanceiy. 

If then, in the absence of authority in fa- 
vor of the rule, we look to principle, it seems 
to me impossible, that it can be supported- 
There is no pretence to say, that in general 
it is true, that, as to the facts to be put in 
issue, it is necessaiy, not only to charge these- 
facts in the bill, but also to state in the bill 
the materials of proof and testimony, by 
means of which these facts are to be sup- 
ported. Lord Chancellor Hart has admitted 
this in the fullest manner, saying: "The evi- 
dence of facts, whether documentary or not,, 
need not be put in issue; evidence of con- 
fessions, whether documentary or not, must."" 
Fitzgerald v. O'Flaherty, 1 Mol. 352. Why 
admissions or conversations, as materials of 
proof, should be exceptions from the genei*al 
practice, I profess myself wholly unable to 
comprehend. Other papers and testimony 
may be quite as much matters of surprise, as 
documents or testimonj'-, as conversations 
or admissions; and the circumstance, that 
conversations or admissions are more easily 
manufactured than other proofs, furnishes 
no ground against the competency of such 
evidence, but only against its cogency as sat- 
isfactory proof. 

Two grounds are relied on to support the 
exception. The first is, that the defendant 
may not be taken by surprise, and, (as it has- 
been said) admitted out of his estate; but 
may have an opportunity to cross-examine 
the witnesses. The second is, that the de- 
fendant may have an opportunity, in his an- 
swer, fully to deny, or to explain the suppos- 
ed admissions or conversations. Now, the 
former ground is wholly inapplicable to our 
practice, where the interrogatories and a'oss 
interi'ogatories put to every witness are fully 
known to both parties; and, indeed, in the 
laxity of our practice, where the answers of 
the witness are usually as well known to both 
parties. So that tha-e is no general ground 
for imputing surprise. Indeed, in this veiy 
case, it is admitted by the learned counsel for 
the defendant, that there has not been anj' 
surprise. The second ground is applicable 
here. But, then, proofs, documentaiy or oth- 
erwise, may be offered as evidence of facts 
charged in the bill, as well as admissions and 
conversations, which it might be equally im- 
portant for the defendant to have an op- 
portunity to deny or -to explain, in order to- 
support his defence. Yet the evidence of sucb 
facts is not, therefore, inadmissible. So that 
the exception is not coextensive with the sup- 
posed mischief. 
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But it seems to me, that the exception j 
•would itself tie introduetive of much of the 
mischief, against which the practice of the 
English court of chancery is designed to 
guard suitors. In general, the testimony to 
be given by witnesses in a cause at issue in 
chancery, is studiously concealed until after 
publication is formally authorized by the 
couit. The witnesses are examined in secret 
upon interrogatories not previously made 
known to the other party. The object of this 
course is to prevent the fabrication of new 
evidence to meet the exigencies of the cause, 
and to take away the temptations to tamper 
with the witnesses. Now, if the exception be 
well founded, it will (as has been strongly 
pressed by counsel) afford great opportunities 
and great temptations to tamper with wit- 
nesses, who are known to be called to tes- 
tify to particular admissions and conversa- 
tions. So that it may well be doubted, 
whether, consistently with the avowed ob- 
jects of the English doctrines on this subject, 
such an exception could be safely introduced 
into the English chancery. There is another 
difficulty in admitting the exception; and that 
is, that there is no reciprocity in it; for while 
the defendant in a suit would have the full 
benefit of it, the plaintiff would have none, 
since his own admissions and conversations 
might be used, as rebutting evidence, against 
his claims asserted in the bill, although they 
were not specifically referred to in the an- 
swer. 

Several cases have been refen-ed to, both in 
the English and the American reports, in 
which the case has been mainly decided up- 
on the admissions or conversations of the 
parties, which were not specifically stated in 
the bill, or other pleadings. I have examined 
those eases; and although it is not positively 
certain, that there were not, in any instance, 
any such admissions or conversations char- 
ged in the bill; yet there is the strongest rea- 
son to believe, that such was the fact; and no 
comment of the counsel or of the court would 
lead us to the supposition, that there was 
imagined to be any irregularity in the evi- 
dence. I allude TO the cases of Lench v. 
Leneh, 10 Ves. 511; Besant v. Richards, 1 
Tamlyn, 509; Neathway v. Ham, Id. 316; Ne- 
rot V. Burnand, 4 Russ. 247; Park v. Peck, 1 
Paige, 477; Marks v. Pell, 1 Johns. Ch. 594; 
and Harding v. Wheaton, 11 Wheat. [24 U. 
a.] 103; s. c. [Case No. C,051]. So far as my 
own recollection of the practice in the courts 
of the United States has gone, I can say, 
that I have not the slightest knowledge, that 
any such exception has ever been urged in 
the circuit comts, or in the supreme court, al- 
though numerous occasions have existed, in 
which, if it was a valid objection, it mast 
have been highly important, if not absolutely 
decisive. Until a comparatively recent pe- 
riod, I was not aware, that any such rule was 
Insisted on in England or America, notwith- 
standing the case of Hall v. Maltby, 6 Price, 

250, 252, 258. Indeed, Mr. Gresley, in his 



late treatise on Evidence, has not recognized 
any such rule, although in one passage the 
subject was directly under his consideration, 
and he relied for a more general purpose on 
that veiy ease. See Gres. Ev. 161. If it had 
been clearly settled in England, it would 
scarcely have escaped the attention of any 
elementai-y writer, professedly discussing the 
general doctrines of evidence in courts of 
equity. 

My opinion is, that the principle to be de- 
duced from the case in 6 Price, 250, before 
Lord Chief Baron Richards, supported, as it 
is, by the other cases already cited before 
Lord Chancellor Hart, is not of sufficient au- 
thority to establish the exception contended 
for, as an exception known and acted upon 
in the court of chancery in England, whose 
practice, and not that of the eoml of excheq- 
uer, furnishes the basis of the equity prac- 
tice of the courts of the United States. I 
have a very strong impression, that in Amer- 
ica the generally received, if not the univer- 
sal, practice, is against the validity of the ex- 
ception. If the authorities were clear the 
other way, I should follow them. But if I 
am to decide the point upon general prin- 
ciples, independent of authority, I must say, 
that I cannot persuade myself, that the ex- 
ception is well founded in the doctrines of 
equity jurisprudence, as to pleadings or evi- 
dence. The exception, therefore, to the mas- 
ter's report musj; be overruled. It would be 
a very different question, if the bill should 
contain no charges, as to admissions or con- 
versations of the defendant, and the defend- 
ant should be surprised at the hearing by 
evidence of such admissions and convei-sa- 
tions in support of the facts put in issue, 
whether the court would not, for the purposes 
of justice, enable the defendant to countervail 
such evidence, by giving him leave to offer 
other evidence, explanatory or in denial of it, 
upon reference to the master, or by an issue, 
as was done in the case of Earle v. Piekiu, 1 
Russ. & M. 547. I imagine, that one reason, 
why, when evidence of admissions or con- 
versations of the defendant is intended to be 
introduced, in support of facts charged in the 
bill, and put in issue, such admissions and 
conversations are so often charged in the bill, 
is to avoid the veiy difficulties, in which the 
omission must leave the cause; viz. the lit- 
tle confidence, which the court would give to 
it, as a species of evidence easily fabricated, 
and the inclination of the court to endeavor, 
by a reference or an issue, to overcome its 
force. 

I have not thought it necessary, in the view, 
which has been taken of the exception to the 
report of the master, to consider with much 
care the other objection made to the excep- 
tion; to wit, that the admissions and conver- 
sations are sufficiently charged in the bill to 
let in the evidence, even if the rule were, as 
the plaintiff's counsel has contended it to be. 
The only charge bearing on this matter is, 
that "at all the times aforesaid, as well as at 
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clivers other times, through all the negotia- 
tions aforesaid, as well as in many other ne- 
gotiations in relation to the contract afore- 
said, the said Daniel Bm-nham (the defend- 
ant) constantly spoke of the said interest in 
the said lands of the said Black, as belong- 
ing to the said copartnership, and spoke of, 
recognised, and treated your orator as hav- 
ing an equal and copartnership right therein," 
This language is somewhat indeterminate; 
for it is not charged, whether the defendant 
spoke to the plaintiff, or to third persons; and 
no persons in particular are named, with whom 
he held any conversations on the subject. If 
the rule contended for existed, I should great- 
ly doubt, whetlier such an allegation, in such 
loose and uneei'tain tei'ms, was a sufficient 
compliance with it; for it would lie open to 
all the objections, against which the rule is 
supposed to be aimed. The defendant, to so 
general a charge, could do no more than 
make a very general answer. So, that he 
would be deprived of all the benefit of all ex- 
planations and denials of particular conver- 
sations. But it is unnecessary to dwell on 
this point, as the other is decisive. 
The exception was overruled. 

[NOTE. The cause was subsequently heara 
on a motion for an account and a dissolutioa o£ 
partnership, and for other relief. The bill was 
dismissed. Case No. 13,019.] 
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[3 Snmn. 435.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1838. 

PiliTIfERSniP—EviDEXCE TO ESTABLISH"— SPECIFIC 

Perfohmaxce— Statute of Frauds. 

1. The evidence in the present case was held 
to he too loose and general in its texture, to 
e.stahlish the case, stated in the bill, of a gen- 
eral copartnership in laud and lumber specu- 
lations in Maine. 

2. Evidence by confessions, especially where 
it goes to the whole merits of the case, is open 
to much objection. 

[Cited in Borland v. Zittlosen, 27 Fed. 134.] 

3. A court of equity will not interfere to di- 
rect a specific performance of an agreement, 
where the terms of the contract are not definite 
and full, and its nature and extent are not 
made out by clear and unambiguous proofs. 

[Cited in Brown v. Brown, 47 Mich. 385, 11 
N. W. 205. Cited in brief in Brown v. 
Volkening, 64 N. T. 78. Cited in Perry v. 
McHenry, 13 111. 233. Cited in brief in 
Pmnock v. Clough, 16 Vt. 504. Cited in 
Shaffer v. Petty, 30 W. Va. 257, 4 S. E. 
278; Wheeler v. Reynolds. 66 N. T. 235; 
Whiting V. Gould, 2 Wis. 590.] 

4. A promissory note on interest cannot be 
treated as a mere memorandum of an advance 
for a purchase upon a copartnership account. 

^ 5. A parol agreement, to become copartners 
m the business of pm:chasing and selling lands 
and lumber in the state of Maine, is a parol 
contract respecting an interest in lands, and 

1 [Reported by Charles Sumner, Esq.] 
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void by the statute of frauds, so that it will 
not be enforced by a court of equity. 
[Cited in Re Warren, Case No. 17,191; Re 

Farmer, Id. 4.650; Young v. Wheeler, 34 

Fed. 99.] 

[Cited in Bailey v. Hemenway, 147 Mass. 
328, 17 N. B. 645; Barker v. Wainwright, 
36 Md. 353. Disapproved in Bates v. Bab- 
cock, 95 Cal. 484, 30 Pae. 605. Cited in 
Bird V. Morrison, 12 Wis. 156; Burden v. 
Sheridan, 36 Iowa, 130; Chester v. Dick- 
erson, 54 N. Y. 7. Disapproved in Holmes 
V. McCray, 51 Ind. 363. Cited in brief in 
Kilbourn v. Latta, 5 Mackey, 305. Cited 
in Parsons v. Phelan, 134 Mass. 109; Per- 
ry V. McHenry, 13 111. 236; Printup v. 
Mitchell, 17 Ga. 558; Richards v. Grinnell, 
63 Iowa. 53, 18 N. W. 668. Distinguished 
in Trowbridge v. Wetherbee, 93 Mass. (11 
Allen) 364.] 

6. The bill did not state, in what state the 
parol agreement for copartnership was actually 
made, though it might be taken from the alle- 
gations to have been made either in Massachu- 
setts, Maine, or !N'ew Hampshire. Semble, that 
this would be a fatal omission, if properly pre- 
sented to the court. 

[7. Cited in Richards v. Richards, 9 Gray, 
315, to the point that equitable as well as le- 
gal interests in land are embraced in the stat- 
ute of frauds.] 

Bill in equity [by Frederick Smith against 
Daniel Burnham]. This case bad already 
been before the court on an interlocutory mat- 
ter. [Case No. 13,018.] The bill stated, that 
"about the first of June, 1834, the plalntife 
and the defendant entered into an agreement, 
to become copartners in the business of pur- 
chasing and selling lands and lumber in the 
state of Maine," upon a joint capital, to be 
furnished by both, and the profits and losses 
.to be equally shared between them. The bill 
then proceeded to state, that certain pur- 
chases and sales of laud and lumber (enumer- 
ating them), were made by the defendant, in 
pursuance of the agreement, and that cer- 
tain advances of money were made by the 
plalntiflf to the defendant, on the same ac- 
count. It called for an account of all the 
dealings and affairs of the copartnership; 
and then prayed, that the copartnership might 
be dissolved, and that, if any of the pur- 
chased lands remained unsold, the defendant 
might be decreed to convey to the plaintiff 
his just and equitable share; and for further 
relief. The answer denied the existence of 
any such agreement of copartnership, and 
that any purchases were ever made in pur- 
suance thereof; and that any advances of 
money were ever made hy the plaintiff, as 
asserted in the bill. And it proceeded to 
answer, in full terms, all the allegations of 
the bill, and all the merits thereof, and also 
relied upon the statute of frauds, as a full 
defence to such pretended agreement. 

B. Rand, for plaintiff. 

C. P. & B. R. Curtis, for defendant. 

STORY, Circuit Justice. The main ques- 
tions in the cause are, (1) in the first place, 
whether there was an agi-eement of genei-al 
copartnership; (2) in the next place, whether 
any such advances or purchases were ever 
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made in pursuance thereof, as are cliai-ged 
in the 1)111; (3) and, in the next place, wheth- 
er, if there was any such agreement, it not 
heing pretended to be in writing, but merely 
by parol, it is not utterly void within the 
statute of frauds. To enable the plaintifE to 
maintain his suit, it is indispensable that he 
should make out the aflarmative upon each of 
these points; that there was such a copart- 
nership; that such advances and purchases 
were made; and that the agreement is not 
within the statute of frauds. The answer 
having positively denied the two former, as 
matters of fact, and the denials being respon- 
sive to the allegations of the bill, it follows, 
of course, that it is incumbent upon the plain- 
tiff, by competent and satisfaetoiy evidence, 
to overcome the answer, and falsify its 
statements by two witnesses, or by one wit- 
ness and other equivalent proofs, or it must 
stand for verity. It will not be sufficient, 
that some of its statements may be brought 
into doubt. They must all be positively over- 
come, so far at least as the merits of the 
controversy are concerned. And, first, as to 
the existence of the agreement of copartner- 
ship. And, here, it is most material to re- 
mai-k, that there is not a single scrap of pa- 
per in the cause between the parties, alluding 
to, or in any manner whatsoevei* touching, 
the matter of such copartnei-ship. Although, 
as the allegations of the bill show, large oper- 
ations in the purchase and sales of land were 
contemplated, and large advances might from 
time to time be required to meet the exigen- 
cies of such a business, and entire confidence 
must have existed between the parties, not a 
single letter is produced, which alludes to 
any negotiations or speculations or advances. 
The absence of all such documents, in a case 
of this sort, during the whole period of the 
supposed operations of the partnership, is 
certainly an awakening circumstance, diffi- 
cult to account for in a satisfactory manner, 
if the agreement be real; but of easy and 
natm-al explanation, if it be a mere figment, 
or an unexecuted proposal. In the next place, 
there is no exact proof of the agreement—its 
terms, its nature, its extent, its duration, or 
its objects— from any witness present, when 
it was formed. All, that we know about it, 
is derived from after conversations and loose 
confessions of the defendant, testified to by 
certain witnesses, which convereations and 
confessions, if entirely confidt-d in, still leave 
the nature and terms of the agreement so 
loose and indefinite, that it is utterly impossi- 
ble to ascertain its exact and full import in 
all respects, so as to enable a court of equity 
to execute it with a confidence that it under- 
stood the whole intentions of the parties. For 
example, in what proportions were the par- 
ties to be interested, and to supply funds? 
To what purchases was the eopartnei-ship to 
extend? To all purchases of land or tim- 
ber made by either of them respectively, or to 
those only made on joint account? If the lat- 
ter, how were tlie purchases to be asci'r- 



tained, and, as it were, ear-marked ? What was 
to be the duration of the pai-tnership? During 
pleasure, or life, or for a limited period? All 
these are questions, which must be answered 
with definite exactness and clearness before 
the court could make a satisfactory decree; 
and yet, looking to the whole evidence, it is 
scarcely possible to find sufficient materials 
for satisfactory answers to them; or, at 
least, for such answers as a court of equity 
might rely on with undoubting confidence. 
And then, again, the whole substance of the 
ease is to be made out, as has been already 
intimated, by confessions. Now, evidence of 
this sort, especially where it goes to the whole 
merits of the ease, is certainly open to much 
objection. It was well remarked, by Sir Wil- 
liam Grant, in Lench v. Lench, 10 Yes. 518, 
where an attempt was made to establish, by 
parol declarations and confessions of a party,, 
a trust in real estate, that "it is in all cases 
most unsatisfactory evidence, on account of 
the facility with which it may be fabricated, 
and the impossibility of contradicting it. Be- 
sides; the slightest mistake or failure of recol- 
lection may totally alter the effect of the dee- 
laiution." He added, in reference to the ease 
before him, w^hat is equally true in the cast- 
before us, that "there are no corroborating 
circumstances by any writing under his (the 
party's) hand. In most of the cases thor(» 
has been at least something in writing, some 
account by which it appeared that the fund 
was laid out. This case has not the circum- 
stance, considered of weight in other cases, 
the inability of the defendant to make the 
purchase with other funds." Indeed, it is 
scarcely possible to avoid feeling, that this 
language meets the veiy difficulties of the 
present case. Here there is no writing, no 
account, no proof of the funds of the plaintiff 
being actually laid out in any lands, and no 
proof of inability of the defendant to make 
the purchases, which he did make, without 
the money or credit of the plaintiff to aid him. 
I have read over the whole evidence in this 
ease; and although there is much from the 
confessions of the defendant, which, if it 
stood alone, might lead one to the conclusion, 
that there was some sort of partnership, or 
joint interest, intended by the parties, in cer- 
tain purchases, made or to be made of lands 
and lumber in Maine; yet I am not entirely 
satisfied, that it is so definite and satisfactorj-, 
as to its nature or extent, or the proportions 
of the parties, as would lead a court of equity 
to enforce it; for it is a general rule of such 
courts, not to interfere to direct a specific 
performance of any agreement, whei-e the 
terms of the contract are not all definite and 
full, and its nature and extent are not made 
out by clear and unambiguous proofs. See 
2 Story, Eq. Jur. §§ 751, 764, 767, and the 
cases there cited. But the countervailing' 
proofs, on the part of the defendant, do cer- 
tainly throw great doubts and uncertainties 
over the pi-oofs on the other side, and lead us 
to the conclusion, that there may linve been 
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some mistakes and misapprehensions, to say 
the least, on the part of the plaintiff's wit- 
nesses, as to the purport and effect of the 
conversations of the defendant, to which they 
testify. 

But, if this difficulty could he overcome, 
there are other considerations of veiy grave 
importance, touching the next point, namely, 
of the advances, made by the plaintiff on ac- 
count of the asserted eopartnex-ship; and, if 
such advances were made, of the actual invest- 
ment of such advance moneys in any lands 
or timber on account of the asserted copart- 
nership. Upon this subject, the bill states, 
that about the 20th of June, 1S34, the plain- 
tiff and defendant, being in the state of 
Maine, for the purpose of prosecuting the 
business of the copartnership, purchased o2 
one Babbitt, at Bangor, "one undivided moie- 
ty of a large quantity of logs or timber, for 
the sum of thirty-live hundred dollars, or 
thereabouts"; and the other undivided moie- 
ty was at the same time purchased of Bab- 
bitt by one Robert M. N, Smith, for the like 
sum of thirty-five hundi-ed dollars, or there- 
abouts; and by the terms of the sale, a credit 
was to be given for some part of the pur- 
chase-money GJut for what part the credit 
was to be given, the bill does not state) ; and 
thereupon it was agi-eed, that Smith should 
have the management and control of the tim- 
ber, and sell the same, and account with the 
plaintiff and defendant for their moiety there- 
of; that the plaintiff then advanced to the 
defendant on account of the purchase,, and 
for his share of the money then to be paid, 
the sum of one thousand dollars, or there- 
abouts; that, afterwards, about the first of 
January, 1835, Smith accounted with the de- 
fendant for the proceeds of some part of the 
sales of the timber, and paid to the defend- 
ant the sum of two thousand dollars on ac- 
count of the plaintiff and defendant, and 
thereupon the plaintiff directed the defend- 
ant to retain the same, to be paid on account 
of ceitain lands, purchased on joint account, 
of one Black, and which will be hereafter 
mentioned. 

The bill then states, that, in further prose- 
cution of the copartnership, the plaintiff and 
defendant, about the first of October, 1834, 
contracted with one Packard, that he should 
convey to the plaintiff, or his assigns, a cer- 
tain tract of land in Maine, and thereupon 
Packard executed and delivered to the plain- 
tiff his bond, conditioned to convey the land 
to the plaintiff, or his assigns, upon the mak- 
ing of certain payments by the plaintiff, or 
his assigns; that about the first of December, 
1834, the plaintiff delivered the said bond to 
the defendant, to enable the latter to com- 
ply with the conditions, and obtain a convey- 
ance of the land; that the defendant, instead 
of so doing, gave up the bond to Packard to 
be cancelled, alleging that it was 'not for the 
benefit of the copartnership to receive a con- 
veyance. The bill then states, that about the 
12th of December, 1834, it was ascertained. 



that one Black, in his own right, as agent or 
trustee, was desirous of selling several town- 
ships of land in Elaine, and that one David 
Webster was ready and willing to purchase 
one undivided moiety thereof, and thereupon 
the plaintiff and defendant agreed, that their 
copartnership should pm'chase the other 
moiety thereof; and that the defendant 
should proceed without delay to make a eon- 
tract with Black for the sale and convey- 
ance thereof; and that the sum of one thou- 
sand dollars retained by the defendant should 
go and be applied by the defendant, in and 
towards the first cash payment for the sale 
and conveyance of the said moiety by Black; 
and that, if the defendant should want more 
money for the purpose, he should give notice 
thereof to the plaintiff, who was to assist 
him in raising the requisite funds. The bill 
then states, that the defendant accordingly 
contracted with Black for the one moiety of 
nine and one half townships of land; and 
"Webster contracted for the other moiety 
thereof; that the defendant then paid Black 
the sum of one thousand dollars, and no more, 
toward the purchase money, and to bind the 
bargain; that the contract in writing of 
Black, for such sale and conveyance thereof, 
was, by agreement between defendant and 
Webster, to mn to them both, to convey the 
whole lands to them, of which Webster was 
to be the owner of one moiety, and the de- 
fendant of the other; but whether Webster 
then knew, that the purchase was then made 
by Bumham for the benefit of the copartner- 
ship, the bill alleges the plaintiff to be igno- 
rant The bill then states, that Black exe- 
cuted the contract in writing accordingly. 
The bill then alleges, that the plaintiff and 
defendant aftei-wards, jointly and separately, 
offered the interest of the copartnership in 
the said townships for sale, and endeavored 
to effect a sale thereof; and that the defend* 
ant constantly spoke of the interest in the 
said lands as belonging to the copartnership, 
and spoke of, and recognized, and treated the 
said plaintiff, as having an equal and co- 
partnership right therein. The bill then 
states, that afterwards, about the 12th of 
February, 1835, the time approaching, when 
another payment would become due to Black, 
the plaintiff made a further advance of four 
thousand and four hundred dollars to the de- 
fendant, to be applied towards such payment 
to Black. That soon afterwards the defend- 
ant sold the interest of the copartnership in 
seven and one half of the said township, at 
a great profit; that the plaintiff was ready 
to have made any further advances on ac- 
count of the copartnei*ship, to enable the de- 
fendant to comply with his contract with 
Black, and had actually deposited in a bank 
at Bangor for the pui^pose the sum of five 
thousand dollars, to his own credit; but the 
defendant never asked for any further ad- 
vances; and the plaintiff tmderstood that 
Black did not exact strict payment, so that 
no more money was wanted. The credit was 
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accordingly estended; and ijaymeut was sub- 
sequently made, by means of tlie proceeds of 
the sales of the copartnership interest in the 
lands aforesaid, of all the sums due to Black 
under the contract, and that the defendant 
has sold the interest of the copartnership in 
the remaining portion of the land, and real- 
ized therefrom a large profit, amounting to 
forty thousand dollars. 

These are all the specifications in the bill 
of any advances, for investments made un- 
der the asserted copartnership. As to the 
purchase of Babbitt, the answer gives a veiy 
different account of it from what is stated in 
the bill. It positively denies that there was 
ever any such copartnership interest there- 
in; and as positively denies, that the plain- 
tiff ever advanced the sum of one thousand 
dollars, or any other sum, to the defendant, 
as the plaintiff's share of moneys to be paid 
for the logs. On the contrary, the answer as- 
serts, that on the 23d of July, 1834, the plain- 
tiff" lent one thousand and ten dollars to the 
defendant, and took the defendant's promis- 
soiy note therefor, payable on demand, with 
interest The bill admits the giving of this 
note, and insists, that it was taken and pre- 
seixed as a memorandum of the amount and 
time of such advance, and that this is a cus- 
tomary mode of doing business in like cases. 
A copy of this note is annexed to the bill, 
and it is for the payment of one tliousand 
and ten dollars, to the plaintiff, or order, on 
demand, with interest Now, no satisfactoi-y 
proof has been offered in this case, that in 
transactions of this nature notes in such a 
form are ever given as mere memorandums 
of advances. That notes should be given in 
such cases, payable on demand, would seem 
to be sufficiently singular, and so inexpress- 
ive of the reaj intent of the parties, as to 
excite some doubt whether it could be a 
usual course of business. But that such notes 
should be given, payable with interest, would 
seem to be utterly repugnant to all notions 
of propriety in the conduct of such business. 
Prima facie, such notes must be presumed to 
import a present absolute indebtment of mon- 
ey, for which interest is to be paid. And to 
ailow parol evidence to shew, that such was 
not the intention of the parties would be, not 
only to vary, but to contmdict, the very 
words of the Instrument. It appeai-s to me, 
that this veiy note is written evidence direct- 
ly contradicting the allegations of the bill, 
iiiat there was an advance of one thousand 
dollars on copartnership account, towai'ds 
the purchase of the timber from Babbitt. I 
know not, indeed, where a court of equity 
could stop, if it could, under such circum- 
stances as are presented in the present case, 
allow such a note to be treated as a mere 
memorandum of an advance, for a purchase 
upon a copartnership account. The defend- 
ant has, in his answer, also, expressly de- 
nied, that he has ever received from Smith 
any moneys or notes, on account of the tim- 
ber, beyond the moneys which he had ad- 



vanced without any interest therefor. But, 
as the case made by the bUl is met by such 
direct denials of the copartnership, and oJ: 
the advance of the one thousand dollars on 
account tliereof, and is unsupported by any 
sufficient evidence, the question of such ad- 
vance may be dismissed from any further 
considei-ation. The testimony of K. JI. N. 
Smith, who is principally relied on to estab- 
lish this part of the plaintiff's case, is to the 
following effect: That he saw the plaintiff 
and Burnham, at Bangor, in the summer and 
fall of 1834; that they were there for the 
purpose of speculation in lands and other 
matters. That he was employed by them to 
iise his influence and information for getting 
bonds for lands for them; and was to re- 
ceive, for his compensation, half of the prof- 
its made on the sale of such bonds, and the 
plaintiff and Burnham were to share the oth- 
er half, equally, between them. That both 
the plaintiff and Burnham stated to him that 
they were jointly and equally interested in 
any speculations they should make. That 
they jointly with him purchased a lot of logs 
of Babbitt, in the early part of the summer 
i of .1834; his interest to be one half and that 
I of the plaintiff and Burnham, the other half, 
I jointly and equally, between them. The 
plaintiff did not make any advance of mon- 
ey for the purchase of the logs; but it was 
to be made, and was made by Burnham. 
That when the bargain was closed the plain- 
tiff offered to go and get a sum of money to 
pay, and Burnham told him he had money 
enough in his pocket-book to pay what was 
required; and that the plaintiff and he could 
settle afterwards; and Burnham accordingly 
paid the advance money, about two thousand 
dollai-s. The witness gave to Burnham two 
notes, or receipts, to account for the advance, 
which were afterwards returned to him by 
Burnham, on a settlement in the following 
autumn. The witness was to take the lum- 
ber, and saw it up, and sell it, and then he 
was to have half the profits, and the plain- 
tiff and Burnham the other half. On the set- 
tlement he paid the whole advance of two 
thousand dollars; but no more is stated by 
him to have been paid to Bui'nham. That in 
December, 1834, he saw Burnham at Ban- 
gor. Soon after he i and Burnham, and Colo- 
nel "Webster, went to see Black at Ellsworth, 
and there Burnham and Webster concluded 
a bargain for the lands with Black. That 
the witness had no interest to the purchase; 
but that Burnham told him, that "Webster 
was to have one half, and the plaintiff and 
himself the other half together, they being 
jointly and equally interested In any pur- 
chase's of land;" adding, that the plaintiff's 
capital was not large, but his credit was 
good, and that they could make out their 
parts of the payment well enough. The wit- 
ness added that "in various conversations 
Burnham told him, that he and the plaintiff 
were equally and jointly concerned in any 
opei-ations to be made by either." 
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Now, giving the fullest effect to this tes- 
timony, as to the Babbitt purchase, we see, 
that even Smith, the co-purchaser of the logs, 
does not pretend, that he ever knew of any 
such advance made by the plaintiff to the 
defendant, on account of the logs. On the 
contraiy, he admits, that the whole money 
(two thou^3and dollars) was paid by the de- 
fendant, out of his own funds; and if aft- 
erwards the plaintiff had repaid to the de- 
fendant his share of such advance, the note 
already alluded to could not have been given 
to the plaintiff in that account, but would 
seem to be utterly irreconcilable with the 
vei-y nature of such a transaction. It is re- 
markable, too, that Smith confirms the an- 
swer, as to his repayment of the money to 
the defendant, which was advanced to him; 
and he does not even pretend, that in his set- 
tlement with the defendant he ever paid him 
a cent beyond that advance. So far, then, 
as the Babbitt transaction goes, no case is 
made out in evidence, which shews, that the 
defendant has ever received any money be- 
yond his advance from Smith on joint or co- 
partnership account; and consequently the 
bill on this point is not maintained. Indeed, 
it is not averred in the bill, that any profits 
were in fact made thereon. It should be add- 
ed, that if this objection were not decisive, 
it would be impossible for the court to main- 
tain jurisdiction, to decree an account of this 
matter without Smith being made a direct 
party to the bill, as the proper and ultimate 
accounting pai-ty. I have not thought it nec- 
essary to comment at large upon the bear- 
. ing of Smith's testimony as to the Babbitt 
ti-ansaction and purchase, and the joint in- 
terest of the plaintiff and defendant therein, 
or as to the purchase from Black on their 
joint account. It certainly is, in some par- 
ticulars, strong and direct to the purpose. 
But it consists wholly of asserted confessions 
of the defendant, and does not satisfactorily 
establish any general copartnership, such as 
is charged in the bill, between the plaintiff 
and the defendant, whatever might be 'its 
force as to a joint interest in the Babbitt 
purchase, or the Black purchase. Similar re- 
marks are applicable to the testimony or 
"Woodman as to the Babbitt purchase. He 
testifies to conversations of the defendant of 
a very general nature, and in very general 
terms, in the autumn of 1834, in the latter 
part of September, or the beginning of Oc- 
tober, to this effect; that the plaintiff had 
gone into land speculations with him; that 
he and the plaintiff had purchased logs, on 
which they had made, or should make, six- 
teen hundred dollars; that they had made a 
large purchase of lands, or had the refusal 
of a number of townships; that they ^ould 
make on lands a large sum, say eighty thou- 
sand dollars; and that in the whole conver- 
sation the defendant used the word "we," 
coupling himself and the plaintiff together, 
though he did not use the word partner, part- 
nership, or joint interest. Now it is impossi- 



(Case No. 13,019) SMITH 

ble not to perceive, how very loose and unsat- 
isfactory such statements are to found any 
satisfactory proofs of a definite fixed copart- 
nership. It is also to be remembered, that 
though this convei-sation was long after the 
Babbitt purchase, yet it was long before the 
purchase of Black; so that, as to the latter, 
nothing more could have been contemplated, 
giving the fullest effect to the language, than 
future speculations in those lands on joint 
account. The testimony of Pearson Cogs- 
well, as to the purchase of the lumber, is 
equally loose and unsatisfactory. All that 
he says is, that some time previous to De- 
cember, 1S34, on board of a steam-boat, Burn- 
ham said to him, "I," or "Fvedevick Smitli 
and I, have let Robert M. N. Smith have mon- 
ey to purchase lumber." In respect to the 
pux-chase from Black, he is more full; but 
still very general. He states in effect, that 
in vai"ious conversations with him Burnham 
acknowledged, that the purchase from Black 
was made (with "Webster), on the joint ac- 
count of himself and the plaintiff; that he 
and the plaintiff were in partnership in pur- 
chasing the bond from Black, and other land 
and lumber in Maine, and in their Eastern 
speculations; and that he often spoke of the 
plaintiff's having an interest in their pur- 
chases, and being engaged in the business of 
their purchases in Maine. But at the same 
time, he says, that Burnham did not, as he 
rec'oUects, state, what interest, or what pro- 
portion of interest the plaintiff had with him 
in any lands, or the precise terms, nature, 
limits, commencement, dui-ation, or extent of 
their connection. 

The testimony of Dudley Smith, the broth- 
er of the plaintiff, is even more general and 
loose. In relation to the lumber purchase, 
he says, that on the last of August, or the 
first of September, 1834, he was present at 
a conversation, in Gilford (N. H.) between 
the plaintiff and Burnham, respecting the 
buying and selling of land in Maine. They 
spoke of having been in company in that, 
and selling lumber; and among other things, 
Buraham asked the plaintiff, if he wished 
to continue on in company in the lands; and 
the plaintiff answered, yes. They then 
agreed, that Burnham should go to Boston 
and to Maine, on the business, where the 
plaintiff was to join him, and to pay half 
the expenses. A few days after, Burnham 
said to him: "We (meaning the plaintiff and 
Burnham) shall make something on our lum- 
ber; but I do not see how your brother (the 
plaintiff) is going to make out his part of the 
money? The witness states further, that on 
the 10th of February, 1835, at Gilford, he 
was present at another meeting and conver- 
sation, between the plaintiff and Bumham; 
that they spoke of going to the state of 
Maine together. That afterwards it was 
concluded that Burnham alone should go, as 
it was not necessary to go on the land, and 
that Burnham should take the money. That 
the witness got ?oOO from the village bank. 
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and delivered it to the plaintiff, who handed 
$400 of it to Burnham, and also gave him a 
bundle of bank bills, which he said contain- 
ed ?4,000. Bm-nham received it without 
counting it. The witness further adds, that 
the business spoken of in this conversation, 
as well as on another on the next day, as 
belonging to their (the plaintiff's and Burn- 
ham's) common interest, was the buying and 
selling of lands in Maine, and disposing of 
lumber. But he does not remember that 
Burnham mentioned the precise nature, lim- 
its, commencement, duration, or extent of 
that connection. Taking this testimony al- 
together, it seems to me far too loose and 
general in its texture, to establish the case, 
stated in the bill, of a general copartnership 
in land and lumber speculations in Maine. 
There may have been an agreement, that 
the Babbitt purchase should be made upon 
joint account, or that the plaintiff should 
have an interest therein, at his election. But 
if there was, it does not appear to have been 
consummated by any joint advance made by 
him; and, at all events, Smith, the witness, 
and not Buraham, is the proper accounting 
party, as Burnham is not proved to have re- 
ceived any money thereout except for his 
advances. "We may then dismiss this trans- 
action from any further consideration. 

In the next place, as to the purchase of 
land from Packard, or rather the bond for a 
conditional purchase from Packard. As the 
bond in this case was actually given up, 
and nothing was ever obtained under it, and 
no case is made by the bill for any relief 
touching the same, the only aspect, in which 
it can become material, is as a link of evi- 
dence to establish a particular copartner- 
ship in those lands, or an act of purchase 
under the asserted general copartnership. It 
is in the latter view, that it is presented in 
the bill. Does it establish this latter view? 
In the first place, the bond was taken from 
Packard in the name of the plaintiff alone; 
and so far as this fact goes, although the 
bill asserts the bond to have been taken on 
joint account, it is written evidence of a sole 
right, if not contradicting, at least not eon- 
tirming, the notion of a joint interest. In 
the next place, the answer expressly denies, 
that there was any copartnei-ship or joint 
Interest in the bond, or that it was taken on 
partnership account; and it insists on the 
■conti-ary, that, although the bond was taken 
in the name of the plaintiff, yet it was so for 
the sole account and benefit of the defend- 
ant and one John B. Morgan. The reason 
assigned in the answer for this mode of 
transacting the business is, that before the 
making of the bond, it came to the defend- 
ant's knowledge, that, in consequence of cer- 
tain writings between one Asa W, Babcock 
and the said Packard, Packard could not, as 
the defendant believed, make the bond to 
the defendant, without in some way affect- 
ing a certain contract for taking timber from 
the said land, or interfering therewith. 



That, on this account, the bond was ar- 
ranged to be taken in the name of the plain- 
tiff, without his knowledge or authority, for 
the benefit of the defendant and Morgan. 
That the plaintiff came to Bangor before the 
bond was executed, and the circumstances 
were mentioned to him, and he was told by 
the defendant, that if he wanted to have any 
share in the contract he might have it; that 
the plaintiff made no objection to the bonds 
being made as aforesaid; and it was so ex- 
ecuted, accordingly, and delivered to the de- 
fendant That the plaintiff said he woul,d 
take a share therein; but did not say what 
share, nor was it understood or agreed, what 
share he should have; but that it was never 
understood or agreed, that the plaintiff and 
the defendant should have any copartner- 
ship interest therein. The answer further 
denies, that the plaintiff ever gave to the de- 
fendant the sum of $2,300, or any other sum 
to enable him to comply with the conditions 
of the bond. The answer further avers, that 
it was agreed between the plaintiff, the de- 
fendant, and Packard, that the defendant 
should give a counter bond or contract to 
Packard, and the plaintiff; and the defend- 
ant accordingly did give such bond or con- 
tract to the effect, that the plaintiff and the 
defendant would take the land at $1.25 per 
acre, to be paid for at certain given times 
hy instalments, the plaintiff agreeing to take 
an interest in the lands, if they could be ob- 
tained at the price last mentioned, but not 
as a copartner, as the defendant understood 
the agi'eement. The answer then goes on 
to state, that Packard refused to part with 
the land at less than $1.50 per aci-e; and 
thereupon the contract was rescinded by the 
consent of the parties, and the bonds mutu- 
ally given up. 

The testimony of Morgan, the other sup- 
posed co-contractor, is in the case. He 
states, that in the autumn, and, as he thinks, 
in September, 1834, he had a conversation 
while riding with Burnham, and that in the 
course of the ride, Burnham spoke freely of 
the connection in business subsisting be- 
tween himself and the plaintiff, and inform- 
ed him that the plaintiff had agreed to fur- 
nish $12,000; that the agreement between 
him and the plaintiff was, "that they should 
be equally interested in all purchases of 
land, &c., to be made." Burnham added, 
that the agi-eement between the plaintiff and 
himself was not in writing, and he could 
work the plaintiff out of it; and that he 
would take hold of the purchase with him 
(Morgan), and take one half on his own ac- 
count alone. He adds, that he was con- 
nect^ in the autumn of 1834 with the plain- 
tiff and Burnham in the purchase of the 
Packard lands, his interest to be one third, 
and that of the plaintiff and Burnham to be 
one third each. Afterwards in the same au- 
tumn, the parties all met at Portland, and 
it was then agreed, that Burnham should go 
to Packard, and endeavor to purchase the 
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laud of him at $1,25 per acre, if possible, if 
not, at $1,50 per acre; tliat the plaintiff 
shouia pay to Burnham a sum of money, to 
be employed in the purchase; and, accord- 
ingly, the plaintifiE did pay to Bumham, a 
large package of bank bills, how much, he 
4oes not know. Bumham went away, and 
<on his return, stated, that he had not been 
.able to purchase the land of Packard; and 
that the bonds had been given up. The wit- 
ness adds, that Burnham's explanation and 
<;onduet were not satisfactory to him, or to 
the plaintiff. The witness further, in his 
cross-examination, states, that in the course 
of his ride with Bumham, as abore mention- 
ed, Burnham told him, that he and the plain- 
tiff had agreed to be jointly concerned in 
■equal shares in buying land and lumber; 
that there were no limits to their plans ex- 
■cept their means; and that this connexion, 
between him and the plaintiff, had subsisted 
somewhat more than a year. In this last 
■statement, the witness must certainly be un- 
der a mistake; for the bill itself assigns the 
<;onnexion or copartnership to have commen- 
•ced In June, 1834. The witness also adds, 
that Bumham particularly mentioned, that 
•he and Smith had a joint interest in the land 
to be purchased of Packard, and in certain 
•other land, which the plaintiff had gone to 
Hallowell to secure; and that within two 
years before the time of taking his deposi- 
tion (which was in June, 1S37), Burnham 
had declared to him, that no one was con- 
K^erned with him in the purchase of the land 
from Black, except Colonel Webster; or 
something to that effect. This is the only 
•evidence, strictly applicable to the Packard 
piu-chase. It has been asserted in the argu- 
ment for the plaintiff, that the money, paid 
In Morgan's presence was undoubtedly that, 
for a part of which the second note stated 
in the bill, dated on the 11th of December, 
1834, for $1000, was given as a memoran- 
•dum. The bill does not (as far as I recol- 
lect) contain the same assertion. The terms 
■of the note seem, hawever, inconsistent with 
iiny notion of its being a mere memorandum; 
for it contains a promise to pay the $1,000 
to the plaintiff or order on demand, with 
interest. Like the other notes in the case, 
It is negotiable, and on interest, which would 
seem to show that it was a business trans- 
action between debtor and creditor, and not 
,11 mere deposit of money with a partner for 
partnership purposes. The answer admits 
that the defendant borrowed $1,000 of the 
plaintiff on the 11th of December, 1834; and 
that he gave a note for the same of the same 
•date; but it positively denies that it was any 
thing but a private loan, and as positively 
■denies that it was received for any copart- 
nership business, or as a part of the capital 
■stock thereof. Morgan states nothing on 
this point. But his testimony is inconsist- 
■ent with the bill in one particular; for it 
.states that the purchase cf Packard was on 
the joint account, and for the mutual bene- 



fit of the plaintiff and the defendant; where- 
as, upon Morgan's testimony, he was inter- 
ested therein to the extent of one third. But 
the main difficulty remaining in this part of 
the case is, that Morgan is a single witness 
against the answer; and whatever may be 
the scruples of the court in giving entire 
credit to the stateme'nts of the answer as to 
the Packard purchase, there is no inconsid- 
erable difficulty in giving effect to all the 
statements in Morgan's testimony, as well 
from the looseness of some parts as from the 
want of exact facts in others. If the trans- 
action with Packard, as it is presented to 
the court upon a full survey of the bill, the 
answer and the evidence satisfactorily es- 
tablishes any thing,, I cannot admit it to go 
farther than to show an intended interest of 
the plaintiff in that particular transaction; 
but not clearly, of itself, to establish a gen- 
eral copartnership. If a general copartner- 
ship were established, aliunde, by the evi- 
dence, it would be easy to refer this trans- 
action to that source. 

In the next place, as to the purchase from 
Black, which, after all, constitutes the main 
hinge of the controversy. In regard to this 
part of the case, there is much testimony of 
confessions of Burnham, at different times, 
to different persons, and in different places, 
that the plaintiff was jointly interested with 
him in that purchase, as well as in his East- 
ern speculations generally, in lands and lum- 
ber. Some of this testimony has been al- 
ready stated; and much of the remaining 
part is of the same general character, con- 
sisting of loose declarations of joint interest 
and copartnership between Burnham and the 
plaintiff. I do not pretend to go over the 
particulars of this testimony, though some of 
it is abundantly open to comment. The tes- 
timony of Clark is clearly not admissible, 
since he was not examined on the cross- 
interrogatories. If it were admissible, it 
seems to me utterly discredited by the con- 
tradictions between that and his petition and 
affidavits, filed in the cause of Clark v. 
Burnham [Case No. 2,816], in the circuitcourt 
in Maine. Perhaps the strongest testimony 
is that of William M. Kimball to conversa- 
tit>ns, which he states, that he had with the 
defendant at several times. Pirst, in Jan- 
uary, 1835, at Boston, soon after the pur- 
chase of Black, in which he says, that the 
defendant told him, that he and Frederick 
Smith had lately purchased several town- 
ships in the state of Maine, but he does not 
remember the number of townships, nor the 
precise sums paid for them; but it was sev- 
eral hundred thousand dollars; and that the 
land was in the. Bingham purchase. That 
the defendant added, that he and Smith had 
purchased together; that they were part- 
ners in the purchase; that they both advanced 
money towards the purchase; and that Smith 
had not advanced so much as he had ex- 
pected him to advance. Next he states a 
conversation with the defendant in Febru- 
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ary of the same year, at Meredith Bridge, 
in New Hampshire, in which the defendant 
said, that he and Smith were connected to- 
gether in the purchase of the townships in 
Maine; that Smith had not made out so 
much money as he expected he would; and 
he was sorry he had taken him into partner- 
ship; that he might hare made out all the 
money for the purchase, and have had all 
the profits; that Smith would finally make 
something by the trade, and the witness 
thinks he said forty or fifty thousand dol- 
lars. In the next place, he states a con- 
versation with the defendant, in January, 
183G, in Boston, in which the defendant 
made statements of the same purport as the 
other conversations respecting Smith's in- 
terest In respect to this testimony, it is 
open to the remark, that its whole force, so 
far as the purchase from Black is concerned, 
depends upon this, whether the conversation 
related to the lands so purchased, or to other 
lands in the Bingham purchas^. Now, it is 
expressly stated by other witnesses (Jordan 
and Stuart), that Smith and the defendant 
were jointly interested, as they undei'stood 
from them, in other lands in the Bingham 
purchase, or at least in township No, 1 in 
the Bingham purchase. But I do not dwell 
on these or some other circumstances affect- 
ing this testimony, although I cannot but 
think, that the letters annexed to the bill, 
which passed between the plaintifC and the 
defendant, in November, 1835, have a strong 
tendency to shake the credibility of Kim- 
ball's statement as to all the conversations 
testified to by him, and especially that in 
January, 183G. These letters show, that as 
early as the spring of 1835, the plaintiff ut- 
terly refused to recognize the rights con- 
tended for by the plaintiff, and that there 
was then a controversy subsisting between 
them. 

If the testimony to the conversations and 
confessions of Bumham, that the purchase 
from Black, was made upon Joint account, 
or partnership account, stood alone, it would, 
fi'om the considerations already suggested, 
lay open to some doijbt and difficulty, owing 
to the intrinsic infirmity of all such evidence. 
But it seems to me, that it has to encounter 
so much opposition, if not contradiction, 
from other unexceptionable evidence in the 
case, that a court of equity ought to hesi- 
tate a great while, before it should lend en- 
tire credence to it, for the pui"pose of estab- 
lishing the plaintiff's claim. In the first 
place, to meet this claim at the threshold, 
we have the vvritten contract of Black, by 
which he binds himself to deliver to David 
"Webster and Daniel Burnham, their heirs 
or assigns, a deed in fee, with* warranty, of 
the lands in controversy. This contract, 
therefore, being for the purchase of lands, 
is confined to the immediate parties, Web- 
ster and Bumham, without any mention of 
the plaintiff, or of any other person being in- 
terested therein. The presumption there- 



fore is, that no other person had any such 
interest therein, except Webster and Burn- 
ham. How then is the interest of the plain- 
tiff to be made out? It must be by showing, 
that there is a trust created in his favor in 
the very lands. Now, this is not attempted 
to be shown by any written evidence or doc- 
ument The sole reliance of the plaintiff is, 
and must be, either, that Burnham and he 
were, at the time, copartners in business, 
and that the purchase was made out of the 
partnership funds: or that the plaintiff ac- 
tually advanced his o-vn funds on joint ac- 
count, which were applied to the purchase. 
Now, the bill does not contain any direct al- 
legation, that the moneys of the copartner- 
ship, or of the plaintiff, were actually ap- 
plied to the purchase from Black. The an- 
swer explicitly denies, that any such moneys 
were applied; and as explicitly denies, that 
any person, except the defendant and Web- 
ster, had any right or title, or interest in 
the purchase. It is true, that the defendant 
admits in his answer, that he did apply the 
§4400, for which he gave to the plaintiff a 
negotiable note on the seventh of February, 
1835, with other moneys of his own towards 
the purchase. But he positively states, that 
the §4400 was a mere private loan to himself, 
and was not so applied as the moneys, either 
of the plaintiff, or of the supposed copartner- 
ship. The note itself on its face supports 
the answer in this respect; for its terms are 
just such as ought to exist in the case of a 
loan, and seem altogether irreconcilable with 
such a transaction, as the bill asserts, 
a mere advance to one partner on partner- 
ship account. Another striking fact in this 
part of the case is, that although the purchase 
money exceeds two hundred thousand dollars; 
yet there is not a scrip of paper, showing the 
assent of the plaintiff thereto, or his obliga- 
tion to pay any part thereof, or his being a 
co-purchaser with Burnham. Now, certain- 
ly, in so large a purchase, it is scarcely cred- 
ible, that a person of limited means, like 
Bumham, should take upon himself the 
whole personal responsibility of paying the 
whole money without having his partner a 
party to the contract, or bound to contribute 
towards the payment, or even without hav- 
ing any proof in Tvriting to show that he was 
a partner. Suppose the speculation had 
turned out in the event to be a very losing 
bargain; what recourse could Burnham 
have had against the plaintiff? And if the 
plaintiff had a known fixed copartnership 
interest, how happens it, that there is no 
correspondence showing the fact, and calling 
upon the plaintiff to provide his share of the 
money ? And how happens it, that the plain- 
tiff's name does not appear upon the face of 
the notes given for the purchase money? 

There is another most important portion of 
testimony, bearing upon this part of the case, 
which has not been contradicted, or even its 
credibility doubted. Webster was deeply in- 
terested, not only in his own half of the pur- 
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chase; but also in knowing who were the per- 
sons liable for the other half, as the notes in- 
cluded a Joint responsibility for the whole 
purchase money. Now Webster positively 
states, that the purchase was made on the 
joint and exclusive account of Burnham and 
himself; and that he never knew of any oth- 
er person being interested therein. 'He fur- 
ther states that when the purchase was about 
to be made, Burnham offered the plaintiff one 
half of his proportion, and went on to pro- 
pose to the plaintiff to become interested, and 
to join with Webster and himself, or either 
of them, in the purchase, each taking one 
third; and that the plaintiff "declined under- 
taking the purchase either way, observing 
that it was too great a thing, and that he did 
not dare to take hold of it." Webster fur- 
ther adds, that the plaintiff was present, when 
the agreement was finally concluded between 
Burnham and himself, to make the purchase 
upon their own exclusive account; and the 
plaintiff declined to take any interest in the 
pm-chase. He then asseits, that the plaintiff 
"never had, or took any part, share or inter- 
est in this conti'act or purchase." Now, it 
seems exceedingly difficult to resist the co- 
gency of this testimony. It stands uncontra- 
dicted, and comes from a witness deeply in- 
terested in, and a party to the purchase, and 
who had the most complete knowledge of all 
tlie preliminary arrangements. What gives 
it additional weight is, that it stands in en- 
tire harmony with all the written documents 
in the case. They are just such as ought to 
exist, if the testimony be true; and such as 
naturally followed from the transaction. And 
they are just such, as would not ordinarily 
exist, if the purchase had been made on the 
joint account of the plaintiff and defendant 
and Webster. But an additional circum- 
stance, which sti-ikes me as of great weight in 
this connection is, that if the purchase from 
Black had been made on the joint account 
of the plaintiff and the defendant, in the total 
absence of all written communications and 
correspondence between them on that sub- 
ject, either contemporaneous, or subsequent 
The purchase was one of great magnitude and 
responsibility; large sums were to be raised 
to pay the purchase money; notes "were to be 
given; and yet not a single letter passed be- 
tween the parties, communicating information, 
proposing arrangements, or asking advice or 
assistance respecting it. Such a deep and un- 
broken silence long continued, does, I confess, 
lead my mind to distrust the existence of the 
partnership. It would have a strong tendency 
to create doubts, even if the testimonial evi- 
dence was far more full, and direct, and dis- 
tinct, than it can be admitted to be. But 
when it is brought in connection with the oth- 
er facts of the case, already mentioned, it is 
impossible not to feel, that it has, and ought to 
have, much influence in confirming pre-ex- 
isting doubts, and sharpening other objec- 
tions. 
But, supposing the objections already stated 



not to be insuperable, we come, in the next 
place, to the consideration of the important 
point, whether a parol contract of this sort, 
for a partnership in speculations in land, to 
be bought and sold on joint account, is not 
within the true intent of the statute of frauds. 
It seems to me, that it must be so considered, 
both upon principle and authority. There is 
no substantial difference in the language of 
the statute of frauds of Massachusetts, New 
Hampshire, and Maine on this subject; or be- 
t^veen them and the English statute of frauds 
of 29 Car. II. c. 3.2 The doctrines, therefore, 
decided upon this point in England, as well 
as in each of these states, bear directly upon 
the present case, if not as absolute author- 
ities, at least as containing the opinions of 
the most enlightened judges upon the lan- 
guage and the intent of the provisions of the 
statute. I do not perceive that the bill has 
stated in what state the supposed parol agree- 
ment for the copartnership was actually made; 
and of com*se the coturt cannot, strictly speak- 
ing, say by what local law it is to be gov- 
erned. But as, from the allegations in the bill, it 
may be taken to have been made, either in 
Massachusetts, or in Maine, or in New Hamp- 
shire, it is not of much importance to insist on 
this defect in the bill, although, perhaps, in 
strictness, it might be deemed a fatal omission, 
if properly presented to the court But as the 
statutes of frauds in all these states have re- 
ceived, and indeed require the same constnic- 
tion, the objection may well be passed over. 
Then, in the first place, upon principle, how 
stands this ease? It insists upon a parol co- 
partnership for the purchase and sale of lands 
for the joint account of the partnex-s. If so, 
this is clearly the case of a parol contract, 
respecting an interest in lands. It was con- 
templated, according to the very sti-ucture of 
the bill itself, that, upon eveiy purchase made 
under the supposed contract of partnership, 
the plaintiff should have an interest in the 
lands purchased, to the extent of one moiety, 
or his share in the partnership. Now, if the 
purchase was made in the name of Burnham, 
as to one moiety, it was to be in trust for 
the plaintiff. By the statute of frauds all es- 
tates made or created by parol, and not put 
in writing, and signed by the paity making 
or creating the same, are mere estates at will. 
And all grants and assignments, as well as 
all declarations or creations of trusts or con- 
fidences in lands are also to be manifested 
and proved by some writing, signed by the 
party, who is by law enabled to grant, as- 
sign, or declai-e such trust, otherwise the same 
are utterly void, and of no effect And aU 
.contracts for the sale of lands, or of any in- 
terest in or concerning the same, are also re- 



2 The clause in the Massachusetts statute of 
1783, c. 37, § 3, respecting parol trusts, not re- 
suiting trusts, was not incorporated into the 
Revised Statutes of Maine, in 1821, c. 53. But 
this omission was cured by enacting it in the 
statute of Maine of the 14th of February, 1827, 
e. 358. 
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Kiuired to lie in writing, otlierwise no action 
is maintainable tliereon. There is an excep- 
tion of tiTists and confidences, which arise or 
result by the implication or construction of 
law, or are to be ti-ansferred or extinguished 
by an act or operation of law. 

Now, taking these clauses together, or sep- 
.arately, the same conclusion would seem to 
follow, as to the parol agreement in the pres- 
-ent case. If the agreement could be ti-eated 
-as a sale by the defendant to the plaintiff of 
any interest in the lands to be purchased, it 
would be within the statute. If it could be 
treated as the case of an estate created in 
lands, it would be a mere estate at will, which 
would defeat the whole intention of the agree- 
•ment, and the whole object of the bill. I in- 
^cline to think, that it properly falls under 
neither of these predicaments; but that it is 
the case of the declaration or creation of a 
■trast or confidence in lands, not arising or re- 
sulting by implication or operation of law. 
The tnist arises" eo instanti upon each pur- 
chase, and is then to attach, if at all. If the 
land is not sold, the plaintiff would still be en- 
titled to his moiety of the land as a trust in 
equity, just as much as he would be entitled 
to a moiety of the proceeds upon a subse- 
quent sale. Suppose the defendant should die 
:after any particular purchase, and before the 
rsale, would it not be clear that the trust, if 
it had any legal existence, would attach in 
faror of the plaintiff, as to his moiety, just 
-as much against the heirs of the defendant, 
or pei-sons purchasing \mder them with no- 
tice, as against the defendant himself? Cer- 
•tainly it would. It has been ingeniously ar- 
gued, that the interest of the plaintiff is in 
.a moietj' of the profits, or proceeds of the sale, 
and not in the land itself; and that, there- 
fore, at least, when the land has been sold by 
the defendant, the agreement attaches to the 
■moiety of the proceeds. But the agreement, 
if good at all, attaches also to the land at the 
time of the pm-chase; and it is then an agree- 
ment for an interest by way. of trust in the 
land, a sort of springing trust; and it Is in 
virtue of this trust estate, ajQd of this only, 
that any right can attach to the moiety of the 
proceeds. The right to follow the proceeds is 
SL right which, if it exists at all, flows from 
the interest in the lands, and the trust created 
in favor of the plaintiff. It is not collateral; 
but direct. Indeed, the bill puts the agree- 
ment as one of a copartnership for "purchas- 
ing and selling lands," by means of a capital 
to be furnished by the partners, the profits 
4ind losses to be equally shared by them. 
Then, again, it is suggested, that the agree- 
ment is not within the statute of frauds, be- 
cause it did not so much contemplate an in- 
terest in the lands purchased, as an interest 
in the contracts to convey lands obtained by 
the defendant for the partnership, and the 
profits made on the sale thereof. But it is a 
sufficient answer to this suggestion, that such 
is not the agreement set up in the bill. It is 
not an agreement to purchase contracts for 



the conveyance of lands to be sold for the 
partnership; but an agreement for the pm*- 
chase and sale of lands for the partnei-ship. 
But if the bill had stated tlie agreement to 
be, as the argument has supposed, it would 
not have changed the legal posture of the 
case. A contract for the conveyance of lands 
is a contract respecting an interest in lands. 
It creates an equitable estate in the vendee 
in the very lands; and makes the vendor a 
trustee for him. A contract for the sale of an 
equitable estate in lands, whether it be under 
a conti-act for the conveyance by a third pei-- 
son, or otherwise, is clearly a sale of an inter- 
est in the lands within the statute of frauds. 
See Hughes v. Moore, 7 Cranch [11 U. S.] 176, 
192-194. A partnership to buy contracts for 
the sale of lands, is a partnership for the pur- 
chase of an equitable interest in those lands. 
If the transactions are to be carried on by 
and in the name of one partner, the partner- 
ship is to create a trust for the other in those 
contracts; and consequently, if the agreement 
for the partnership is by parol, it is to create 
such trust by parol. This would bring the 
ease within the punnew of the statute of 
frauds. Let us apply this doctrine to the 
case of the purchase from Black. Webster 
and the defendant only entered into the writ- 
ten conti-act with Black for the purchase of 
the lands. They alone were the parties to it. 
They alone, at law, have the legal rights 
growing out of it. How then does the plain- 
tiff make out any title or interest in that 
contract? It is by setting up a parol trust 
to the one moiety of the land purchased by 
the defendant by that contract, under the 
parol agreement for the partnership; that 
trust being one of the express terms of that 
agi'eement. 

Then, it seems clear, that this is not the case 
of a resulting trust by implication or con- 
struction of law. It is not the purchase of 
an estate by one man in the name of another, 
where the purchase money is paid by the for- 
mer, and the deed taken in the name of the 
latter. It is not the case of a purchase, con- 
fessedly paid for out of the funds of an 
existing partnership, for partnership pur- 
poses, and the deed taken in the name of one 
partner. In each of these cases a resulting 
trust will arise by opei-ation of law, in favor 
I of the party or parties advancing the money. 
See Sugd. Vend. (9th Ed.) pp. 134, 135, c. 15, 
§ 2; Dyer v. Dyer, 2 Cox, Ch. 92, 93; 2 Stoi-y, 
Eq. Jur. §§ 1201-1207. Here no partnership 
funds, as such, existed; and no partnership 
funds, as such, are shown to have been ap- 
plied. Lord Hardwicke, in Lloyd v. Spillet, 
2 Atk. 150, said, that resulting trusts, or 
trusts by operation of law, were, first, when 
an estate is purchased in the name of one 
person, but the money, or consideration, is 
given by another; or, secondly, where a trust 
is declared as to part, and nothing said as to 
the rest, what remains undisposed of results 
to the heir at law. And he added he did not 
know any other instance, besides these two, 
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•wliere the court had declared resulting trusts 
"by operation of law, tinless in eases of fraud, 
and where transactions have heen carried on 
mala fide. The tmst in the present case, if 
Any there was, was one arising directly ex 
contractu, and not by implication, or opera- 
tion of law. I take it to be clear, upon princi- 
ple, that if one person contracts by parol with 
another, that he will purchase an estate for 
the latter, he purchases the estate, and takes 
the conveyance in his own name, and pays 
for it out of his own money, and not out of 
that of the other party, that will not create 
a tnist by implication of law in favor of the 
other party. The law in such ease treats it as 
a parol contract to purchase and hold in ti-ust 
for the benefit of another; and not as a trust 
arising by operation of law, I agree, also, 
that if trust money is invested in lands, 
whether rightfully, or tortiously, it may be 
followed into the land, as a trust created by 
the operation of law. But then the proof 
must be clear, that it is ti*ust money which 
has been so invested. It is the character of 
the fund, in such a case, that creates and at- 
taches the trust to the land. Lench v. Lench, 
10 Ves. 517. Indeed, there is here another 
•difficulty in construing it to be the case of a 
resulting ti-ust in the lands purchased; for 
it would defeat the intentions of the parties, 
as set up in the bill, that the defendant should 
sell the lands on the joint account. White 
V. Carpenter, 2 Paige, 241-265; Leman v, 
Whitley, 4 Russ. 423, 426. 

But let us see, how the present ease stands, 
upon authority, as to this objection. Sir Ed- 
ward Sugden, in the ninth edition of his 
treatise on the Law of Vendors and Pur- 
chasei-s of Estates (2 Sugd. Vend. 9th Ed., 
1834, p. 139), has stated, that "where a man 
employs another person by parol as an agent 
to buy an estate, who buys it accordingly, 
but denies the trust, and no part of the pur- 
chase money is paid by the principal, and 
thex-e is no written agreement, he cannot com- 
pel the agent to convey the estate to him, as 
that would be diredtly within the statute of 
frauds." It appears to me, that this is fully 
borne out by the authorities. It was the 
very point in Bartlett v. Pickersgill, 4 East, 
578, note; s. e. 1 Eden, 515, 1 Cox, Ch. 15. 
There the defendant bought an estate for the 
plaintiff; but there was no written agreement 
between them, and no part of the piurehase 
money was paid by the plaintiff. The de- 
fendant articled for the estate in his own 
name, and refused to convey to the plain- 
tiff, who brought the bill to compel a convey- 
ance. There being no written evidence, that 
the estate was purchased for the plaintiff, 
the question was, whether parol evidence was 
admissible to establish it. Lord Keeper Hen- 
ley held, that it was not admissible. On that 
occasion he said: "The question is, whether 
this evidence be competent or not? That 
will depend on the statute of frauds. To 
allow it in this case would pe to overturn 
the statute. The reason for mia.king the stat- 



ute was the confusion of property owing to 
perjury either for money or affection. The 
statute says, 'No trust shall be of land, un- 
less there be a memorandum in writing, ex- 
cept such trusts as arise by operation of law.' 
It is not 'like the case of money paid by one 
man, and a conveyanqe taken in the name of 
another." I am not aware that the doctrine 
of this case has ever been impugned or shak- 
en. On the contrary, Mr. Chancellor Kent 
has fully recognized its authority on several 
occasions, and particularly in Boyd v. Mc- 
Lean, 1 Johns. Ch. 582, 589; Steere v. Steere, 
5 Johns. Ch. 1, 19; and Botsford v. Burr, '2 
Johns. , Ch. 405, 409. In this latter case he 
acted upon its authority it constituting one 
of the main questions in controversy. 

There is another case of Atkins v. Eowe, 
Mos. 133, where some persons, desirous of 
obtaining a lease of three houses, agreed that 
one of them should bid for all the houses, but 
that the lease should be for their joint benefit. 
Accordingly he bid, and a lease was made to 
him; and a bill was filed by the others to 
have the benefit of the lease, and that the 
purchaser might be decreed to be a trustee. 
He pleaded the statute of frauds in bar to the 
discovery and relief. According to Mosley's 
Reports, the lord chancellor (Lord King), 
seemed to be of opinion in favor of the plain- 
tiff; and ordered the plea to stand for an an- 
swer, with liberty to except, and the benefit 
of it to be saved to the hearing. Sir Edward 
Sugden, however, informs us, that the de- 
fendant by his answer denied the agreement, 
and the cause being at issue, several wit- 
nesses were examined on both sides. There 
was a contiariety of evidence; but the plain- 
tiff proved the agreement by one positive 
witness, con'oborated by circumstances. The 
lord chancellor dismissed the bill with costs; 
and his decree was affirmed by the house 
of lords. 2 Sugd. Vend. (9th Ed. 1834) pp. 
133, 134. 

There is another case (Lamas v. Bayly, 2 
Vem. 627), where two persons entered into 
a treaty for the purchase^ of an estate, and 
one of them desisted, and permitted the other 
to go on with the intended purchase upon 
a parol agreement, that he should have the 
part of the estate he desired. The estate 
was purchased, and then the purchaser re- 
fused to comply with the parol agreement, 
and a bill was brought to enforce it. At the 
rolls the plaintiff had a decree, partly upon 
the ground, that the desisting was a part per- 
fonnance; but chiefly upon the ground, that 
it was a fraud, and like the case, where a 
man agreed to purchase as agent for another, 
and would afterwards retain the purchase to 
himself. Upon an appeal, the lord chancel- 
lor (Cowper) reversed the decree, upon the 
ground, (as the reporter says,) that it was 
within the statute of frauds. However, I do 
not rely on this case; because it appears, 
from Mr. Eaithby's note (1) that the decree in 
the register's book, is, "that his lordship de- 
clared, that the circumstances in this case 
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appeared too slight to ground a decree for 
performance of tlie said agreement." 

In Rastel v. Hutchinson, 1 Dickens, 44, 
the hill charged, that the plaintiff had em- 
ployed the defendant to purchase a house for 
him, and he accordingly made the purchase 
in his own name, and took a conveyance to 
himself, and refused to make a convej'anee 
to the plaintiff; and that in order to prevent 
the plaintiff from enjoying the premises, he 
had reconveyed to the grantor, who was 
also made a party to the bill; and the bill 
prayed a performance of the purchase. The 
defendant pleaded the statute of frauds. Up- 
on the plea being argued, it was ordered io 
stand for an answer, with liberty for the 
plaintiff to except, and the benefit saved to 
the hearing. What afterwards became of 
the ease does not appear. The benefit of the 
plea being resei*ved to the hearing, is an order 
too equivocal in its nature to found any ab- 
solute opinion upon it. 

Then there is the case of Crop v. Norton, 
2 Atk. 74, 9 Mod. 233, 235, where liOrd Hard- 
wicke is reported to have said, "that where 
a purchase is made, and the purchase-mon- 
ey is paid by one, and the conveyance is tak- 
en in the name of another, there is a result- 
ing trust for the person who paid the consid- 
eration. But this is, where the whole consid- 
eration moves from such person. But I nev- 
er knew it, where the consideration moved 
from several persons, for this would intro- 
duce all the mischiefs, which the statute of 
frauds was intended to prevent." Now, if 
this language was meant to apply to all joint 
purchases, where definite proportions of the 
estate were to be purchased for each party, 
as one fourth, one third, or one half, each 
paying his proportion of the purchase-money 
accordingly, it cannot be maintained; and 
the doctrine was overturned in Wray v. 
Steele, 2 Ves. & B. 388, by the vice-chancel- 
lor, Sir Thomas Plumer. But if the language 
was used (as I conceive it was) with refer- 
ence to the case then before Lord Hardwicke, 
where there was a mixture of considerations 
of different natures, and no such definite pro- 
portions of the estate to be purchased and 
held by each party were ascertained, and no 
definite proportions of the' purchase-money 
to be paid by each were fixed, then, in my 
judgment, there is great ground to sustain 
the doctrine. How, under such circumstan- 
ces, would it be possible to say, what inter- 
est or trust in the property each was to take? 
Surely it would be too much to say, that it 
was to depend upon the future valuation of 
the property, or the future contributions 
made by the parties respectively towards the 
purchase, or the possible values of the in- 
terests in other property contributed by each. 
In Crop V. Norton, the purchaser surrendered 
his own interest in the old lease for one life, 
upon taking the new, and the other party, 
claiming as purchaser, paid £1,500 towards 
the renewal for three lives. But no sum was 
fixed as the agreed value of the old lease for 



the one life. Lord Hardwicke would not, 
under such circumstances, allow the parol 
agreement to control an express declaration 
of ti'ust by the purchaser. Sir Thomas Plu- 
mer, in Wray v. Steele, 2 Ves. & B. 38S, 390, 
has taken the same view of the case of Crop 
V. Norton, as that above suggested; saying, 
that the doctrine laid down by Lord Hard- 
wicke must be understood with relation to 
the ease before him, and not generally. 
That it was a mixed case, the consideration 
consisting not merely of money, but of the 
surrender of an old lease; and it was de- 
cided on the particular facts. Mr. Chancellor 
Jones, in his elaborate opinion in White v. 
Carpenter, 2 Paige, 241, took the same view 
of the doctrine of Lord Hardwicke, saying: 
"The grounds of the decision of Lord Hard- 
wicke show, that Lord Eldon was right in 
saying, that this case was misconceived, 
when it was cited as an authority for the 
rule, that a trust could not result from the 
payment of part of the purchase-money. 
The principle is, that the whole considera- 
tion for the whole estate, or for a moiety, or 
a third, or some other definite part of the 
whole, must be paid, to be the foundation of 
a resulting trust. And that the contribution 
or payment of a sum of money generally for 
the estate, when such payment does not con- 
stitute the whole consideration, does not 
raise a trust by operation of law for him, 
who pays it. And the reason of this distinc- 
tion obviously is, that neither the entire in- 
terest in the whole estate, nor in any given 
part of it, could result from such a payment 
to the party, who makes it, without injustice 
to the grantee, by whom the residue of the 
consideration is contributed." Upon the re- 
hearing, Mr. Chancellor Walworth seems to 
have approved the doctrine of Mr. Chancellor 
Jones on this point. Id. 265. The same doc- 
trine was fully recognised in Sayre v. Town- 
send, 15 Wend. 647. Now, under one aspect 
of this case, namely, the doubtfulness of the 
evidence to establish the proportions of the 
partners in the asserted partnership, and the 
extent of the advances made, or to be made, 
by the plaintiff towards the joint purchases, 
this doctrine m'arht have had a most impor- 
tant bearing. But I now refer to it for tlie 
more direct purpose of showing that mixed 
purchases of this sort are held to be within 
the statute of frauds, when there have not 
been definite proportions and advances made 
towards the purchase-money by each of the 
parties interested. 

The 'case of Leman v. Whitley, 4 Buss. & 
B. 423, is a strong case to show the general 
doctrine of the court, as to the admission 
of parol evidence in eases within the statute 
of frauds. There a son had conveyed to his 
father, nominally as a purchaser, but really 
as a trustee, that the father, who was in 
better credit than the son, might raise money 
on the estate by way of mortgage for the 
use of the son. The father died before the 
money was raised by mortgage. Upon a bill 
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brougbt by the son for a reconveyance, it 
■was held tiiat the case fell within the statute 
of frauds, and that parol evidence was inad- 
missible to establish the trust 

The ease of Groves v. Groves, 3 Young & J. 
163, shows how reluctant the court is to cre- 
ate any trust upon mere confessions, even 
confessions that the purchase-money had 
been paid by a third person. 

The case of Forsyth v. Clark, 3 Wend. 637, 
establishes the doctrine, that, if a purchase 
is made of lands by one partner, it will not 
create a resulting trust thereon in favor of 
the partnership, even if the partnership funds 
have been appropriated to the purpose, xui- 
less the appi'opi'iation has been in pursuance 
of an agreement of the partners at the time 
of the purchase. If there be no funds of the 
partnership, as such, to be appropriated to 
the purpose, it would seem, a fortiori, that 
no such resulting trust could arise. The 
same point was decided in Hoxie v. Carr 
[Case No. 6,802]. 

Some cases have been cited on the other 
side, the most material of which I shall pro- 
teed to mention. Of these the most strik- 
ing Is Lees v. Nuttall, 1 Russ. & M. 53; s. 
c, 1 Tarn. 282. There the defendant, an at- 
torney, had been employed to purchase an 
equity of redemption of a mortgaged estate 
for his client, the plaintiff, and the attorney 
had purchased it 'in his own name, and in- 
sisted upon holding it in his own right. But 
the master of the rolls (Sir John Leach) held 
him to be a trustee for his client, and de- 
creed a conveyance to be made to the client 
upon the payment of the purchase-money. 
The ground of the decision was, that the sub- 
sisting relation between the plaintifE and 
the defendant, as principal and agent, or 
client and attorney, disabled the defendant 
from holding the purchase for his own use. 
Now, that case is distinguishable from the 
present in the important fact, that the pres- 
-ent purchase was made by the defendant, not 
as a mere agent, but as a principal in inter- 
est, and properly jn his own name. If, in 
that case, the attorney had been authorized 
to purchase in his own name, in trust for his 
principal, that would have given rise to the 
very question now before the court. Then 
the case of Hess v. Fox, 10 "Wend. 436. 
There a parol agreement was made between 
the mortgagor and mortgagee of an estate, 
that the mortgagor should convey an abso- 
lute title to the mortgagee, in order that the 
latter mightsell the estate, and that, after dis- 
charging his own debt, the mortgagee should 
pay over the surplus to the mortgagor. The 
court held the case not to be within the stat- 
ute of frauds. There, the legal title to the 
estate was vested in " the mortgagee. The 
sale was executed and sui-plus money was 
claimed under the agreement, as the con- 
sideration for parting with the title. Now, 
there was here a plain resulting trust to the 
mortgagor, upon the conveyance of the equity 
of redemption, for he had received no con- 



sideration therefor. The sale of the equity 
was then a sale for his use. Then, the case 
of Bunnel v. Taintor's Adm*r, 4 Conn. 568. 
That was a case, where there was a parol 
agreement of the plaintiff and the intestate, 
to buy and sell lands on joint account. The 
plaintiff was to make the bargain for the pur- 
chasers, and to render all necessary sei-vices; 
the intestate was to furnish the purchase- 
money, and take the deeds in his own name, 
and execute the deeds or sales; and the 
profits were to be divided between them. 
After the death of the intestate, this action 
was brought for an account of the profits 
against the administi*ator. The case went off 
upon other points; but it was the opinion of 
a majority of the couil, that the agreement 
was not "upon any contract for the sale of 
lands, tenements, or hereditaments, or any 
interest in or concerning them, within the 
statute of- frauds of Connecticut"; though it 
was thought to be a mere point of specula- 
tion, not necessary to be decided in the case. 
Now the point in the present case is not, 
whether the contract was a sale of lands, or 
any interest therein, within the statute of 
frauds; but whether it is the case of a tioist 
in lands, or the proceeds thereof, within the 
statute of frauds. This case, therefore, may 
be dismissed from our consideration, as it 
did not turn upon the point now in contro- 
versy. As to the case of Griffith v. Young, 
12 Bast, 513, it is sufficient to say, that in 
that case the money had been expressly re- 
ceived by the defendant from a third person, 
to pay over to the plaintiff upon a considera- 
tion executed. But Lord Ellenborough said, 
that if the contract had been executory, it 
would have been within the statute of frauds. 
There is a case (Pitts v. Waugh, 4 Mass. 424), 
which seems to me also to approach nearly 
to the point of this very question. It was 
there decided, that the law merchant respect- 
ing dormant partners does not extend to part- 
nerships formed for speculations in the pur- 
chase and sale of lands; that when lands are 
sold, no man as a dormant paxtner can claim 
any part of the lands by virtue of any con- 
veyance, to which he is not, on the face of 
it, a party; and that, if the nominal pur- 
chaser choose to hold the lands, the party, 
who has advanced the money, if not named 
as grantee, can have no title to the land (at 
law), whatever remedy he may have against 
him, to whom the land was conveyed (in 
equity). The court were also of opinion, that 
a purchase and sale of that sort, by such a 
partnership, was within the statute of frauds. 
• These are all the most direct authorities, 
on which it seems important to comment. 
It seems to me, that they leave the case of 
Bartlett v. Pickersgill, 4 East, 577, note; s. c, 
1 Eden, 515; s. c, 1 Cox, Ch. 15,— in full force 
unimpeached and unimpeachable. The true 
result to be deduced from the authorities 
seems to me to be, that in the first place the 
present cannot be deemed the case of a re- 
sulting trust in the lands purchased of Black, 
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or of the proceeds thereof, or in any other 
lands to he purchased on behalf of the as- 
serted partnei'ship; and, in the next place, 
that the whole title of the plaintiff resolves 
itself into a parol trust, created "by an ex- 
press agreement of the parties in the pur- 
chase and sale of lands on joint account, 
which is Tvithin the statute of frauds. It 
seems to me, that to admit the plaintiff to 
recover in this case, would break down the 
whole operation and policy of the statute of 
frauds in regard to trusts. I find, too, that 
the same view of the matter has been taken 
by Sir Edward Sugden, a most truly respect- 
able authority upon such a subject, in the 
last edition of his treatise on Vendors and 
Purchasers. 

Upon the whole, my opinion is, that the bill 
ought to be dismissed; but, under all the 
circumstances, without costs to either party. 
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Case No. 13,030. 

SMITH T. CAROLIN. 

[1 Craneh, C. 0. 99.] oi 

Circuit Court, District of Columbia. Nov. 
Term, 1802. 

Notes— SuBSCRiBixG Witness — Obligation to 
Pkoduce. 

If there be a subscribing witness to an in- 
strument, evidence of the confession of the de- 
fendant will not dispense with the testimony of 
the subscribing witness. 

Debt on a promissory note. 

Mr. Jones, for plaintiff, produced a note 
having a subscribing witness who was not 
present in court, and offered to prove that 
the defendant acknowledged the note to be 
his. 

Mr. Youngs, for defendant, objected, and 
cited Esp. N. P. 256, 781. 

THE COURT refused to admit the testi- 
mony, on the general ground that the non- 
production of the subscribing witness in- 
duces a suspicion that if produced, he would 
testify something to the defendant's advan- 
tage. Peake, Ev. 7, 64-66. 

KILTY, Chief Judge, contra,. 

The plaintiff became nonsuit. 



Case ITo. 13,021. 

SMITH V. CATLETT. 

[1 Craneh, C. C 56.] i 

Circuit Court, District of Columbia. Jan. 
Term. 1802. 

CouKTS— Keepixg Ouder— Bail. 

The court will not interfere to prevent the 
bail from seizing the principal further than to 
keep order in court. 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



E. J. Lee presented to the court an affida- 
vit, stating that Smith was bail for Catlett 
in a suit in the Dumfries district court. That 
Smith had this morning arrested Catlett by 
virtue of a bailpiece in the market place,, 
but that Catlett forced himself into the- 
presence of the court while sitting. That the 
marshal refused to suffer Smith to take Cat- 
lett by force out of court, and refused to 
turn Catlett out of court The motion was 
to permit Smith to take him in the presence- 
of the court and carry him away; or that 
the court would command him to surrender 
himself to his bail. 

But THE COURT refused to interfere and 
commanded the marshal to see that order 
was preserved in court. 



SMITH (CHA:MBERS v.). See Case No. 2,- 
582. 



Case No. 13,022. 

SMITH V. CHASE. 

[B Craneh. C. C. 348.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1828. 

Justice op Peace — Bill of Exception's. 

Upon a jury trial before a justice of tht> 
peace, under the act of congress of March 1, 
1823 [3 Stat. 743], "to extend the jurisdiction 
of justices of the peace in the recovery of debt>v 
in the District of Columbia," the justice is not 
bound to sign a bill of exceptions, as no wrir 
of error, or appeal, will lie in such a case. 

Appeal from a justice of the peace, whose 
judgment was given upon the verdict of a 
jury summoned by his order, under tlie fif- 
teenth and sixteenth sections of the act of 
congress of March 1, 1823 (3 Stat. 743), "to 
extend the jurisdiction of justices of the 
peace in the recovery of debts in the Dis- 
trict of Columbia." At the trial, the defend- 
ant tendered a bill of exceptions to an opin- 
ion of the justice, upon a point of law, which 
the justice refused to sign, and a motion was 
now made to compel him to sign it. 

Mr. Ashton, for appellant, (the original de- 
fendant.) The statute of "Westminister (13- 
Edw. I. c. 31) applies to all courts whose 
judgments may be reversed by writ of eiTor,. 
or writ of false judgment, Bae. Abr. tit. 
"Bill of Exceptions"; 2 Inst. 427; 1 Archb. 
Prac. 230. The justice's court is a court of 
common law and of record; for, by the act 
of 1823 (section 3) he is bound to keep a 
docket, and "therein to record and make reg- 
ular entries of their proceedings," and they 
have power to fine and imprison for con- 
tempts. 

Mr. Elkins, contra. A writ of error will 
only lie to a court originating from the com- 
mon law. It does not lie to a coutt of sum- 
mary jurisdiction. Tidd, Pi-ac. c. 43. See 
Maryland Laws 1715, e. 12; 1753, c. 13; 

1 [Reported by Hon. WiUiam Craneh, Chief 
Judge.] 
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1757, e. 11; 17G0, c. 10; 1763, c. 21; 1701, 
c. 68; 179S, c. 70. Tliese acts show tlxat the 
justices' courts are statutory courts. They 
have no common-law jurisdiction. A. certi- 
orari only lies to such courts; but a certiora- 
ri does not lie after issue joined and venire 
awarded. The third section of the act of 
congress only requires the justice to keep a 
docket, and therein record his proceedings. 
This does not make his court a court of rec- 
ord. He could certify nothing hut a copy of 
his judgment. Congress did not intend to 
give an appeal in cases ti'ied by a jury. The 
trial by jury was given in lieu of an appeal. 
The justice is bound to give judgment ac- 
cording to the verdict. 

Mr. Ashton, in reply. By the common law, 
in a juiT-trial, the judge is obliged to give 
his opinion to the jury, if he be required so 
to do by either party. By the seventh sec- 
tion of the act, an appeal is given in all cases 
where the debt or demand exceeds the sum 
of five dollars. No exception is made of ca- 
ses tried, by jury; and boni judicis est am- 
pliare jurisdictionem, to carry into effect the 
intention of the legislature. 

THE COURT, (nem. con. but THRUSTON, 
Circuit Judge, doubting,) was of opinion that 
a writ of error would not lie to the judgment 
of a justice of the peace upon the verdict 
of the jury, and that he was not bound to 
sign a bill of exceptions. 

CRANOH, Chief Judge. The court is of 
opinion that the motion must be overruled. 
Before I proceed to give the reasons which 
induce me to concur in the decision of the 
court in this cause, it is proper that I should 
state that those reasons are exclusively my 
own, and that the court is not responsible for 
them. Seveml 'questions arise in this cause. 
Does an appeal lie to this court from the 
judgment of a justice of the peace, given 
upon the verdict of a juiy? If an appeal lies 
in such a case, in what manner shall the 
cause be tried here? By the court, or by 
a juiy? If this court cannot re-examine the 
fact here, can it re-examine the law of the 
case? And how is the question of law to be 
judicially brought before this court, separat- 
ed from the fact? And how can this court 
judicially know the facts upon which the 
question of law is to be raised? The juris- 
diction given to justices of the peace in ca- 
ses of small debts, is a special authority giv- 
en by the statute. They have no civil com- 
mon-law jurisdiction. Their cognizance of 
such causes is exclusive. No writ of error, 
nor habeas corpus, nor certiorari, will bring 
those causes into this court. Hartley v. 
Hooker, Cowp. '523. By the 6th section of 
the act, the judges of this court are expressly 
forbidden to hold original plea in cases with- 
in the jurisdiction of the justices of the 
peace; and it is only in cases of which the 
superior courts have concurrent jurisdiction 
with the inferior courts, that a writ of ha- 
beas corpus cum causa, or of certioiuri will 



lie, at common law, to remove the cause f ron^ 
the inferior to the superior court. A writ of 
error lies only to a court of record, after 
judgment. It does not lie to the county court 
nor to the court of chancery, proceeding ac- 
cording to equity, because they are not eourts- 
of record. Co. Litt. 2S8b; Brooke, Abr. "Er- 
ror," 95; 1 Rolle, Abr. p. 744, G. 1, 2; 37 
Hen. "^T. p. 13. "Wherever a new jurisdiction 
is erected by act of parliament, and the court 
or judge that exercises this jurisdiction acts- 
as a court, or judge of record, according to 
the course of common law, a writ of error- 
lies to their judgments; but where they act 
in a summarj'^ method, and in a new course- 
different from the common law, there a writ, 
of error lies not, but a certiorari." Groenvelt 
V. BurweU, 1 Salk. 200, 263, 396. "Where- 
ever there is a jurisdiction erected with pow- 
er to fine and imprison, that is a court of 
record, and what is there done is matter of 
record." Same case, 1 Salk. 200, 396. The- 
jurisdiction given to justices of the peace, as 
single magistrates, being a new and special 
jurisdiction, to be exercised in a summary 
Avay, and ndt according to the course of the- 
common law, a writ of error, at common law,, 
would not lie to their judgments, nor a writ 
of false judgment; therefore a bill of excep- 
tions could not be demanded under the stat- 
ute of Westminster 2 (13 Edw. I. c. 31;) 2. 
Inst. 246. But whatever might be the juris- 
diction of the superior courts of common law 
in England, this court, which is the creature- 
of the statute, can only exercise such juris- 
diction as is given to it by the statute. Its" 
appellate jurisdiction over the judgments of 
justices of the peace, is derived entirely from 
the 7th section of the act of the 1st of March,. 
1823; by which it is enacted, "That in all 
cases, where the debt or demand doth exceed 
the sum of five dollars, and either the plain- 
tiff or defendant shall think him or herselt 
aggi'ieved by the judgment of any justice of 
the peace, he or she shall be at liberty to^ 
appeal to the next circuit court to be held in 
the county in which the said judgment shall 
have been rendered, before the judges there- 
of; who are hereby, upon the petition of the- 
appellant, in a summary way, empowered 
and directed to hear the allegations and 
proofs of both parties, and determine upon, 
the same according to law and the right and 
equity of the matter;" "and either of the 
said parties may demand a trial by jury, or 
leave the cause to be determined by the court,, 
at their election." 

The only means by which a cause can be- 
brought up from the justice of the peace to 
this court, is an appeal; which is a term, and 
mode of proceeding, borrowed from the civil 
law, and unknown to the common law. By 
the civil law an appeal brings up the whole 
cause, fact as well as law, to the appelate- 
court; the judgment below is entirely vacat- 
ed; the cause commences de novo in the ap- 
pellate Court, where the plaintiff, (or actor,> 
is allowed to make new allegations, and pro- 
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duce new evidence; "Non allegata allegare, 
et non probata probare." That this is also 
the meaning- of the term, and the effect of 
the process, as used in the statute, is evident 
from its provisions, that the court should in 
a summary way hear the allegations and 
proofs of the parties, and determine both the 
fact and the law of the ease. By the loth and 
16th sections of the act, when the sum de- 
manded shall exceed twenty dollars, either of 
the parties, after issue joined, and before the 
justice shall proceed to inquire into the merits 
of the cause, may demand a trial by a jury, 
whereupon the justice is "required to issue a 
venire; and to swear the jury, well and truly 
to try the matter in difference between the 
parties, and a true verdict give according to 
evidence." "And the jury, being sworn, shall 
sit together and hear the proofs and allega- 
tions of the parties, in public, and when the 
same is gone through with, the justice shall 
administer to the constable" an oath to keep 
the jury togetlier in a private room, &e., until 
they shall have agreed on their verdict, when 
they are to deliver the same publicly to the 
justice, who is "required to gite judgment 
forthwith, thereon." It will be perceived, 
that upon a demand of a trial by jury, the 
cause is taken entirely out of the hands of 
the justice. He is obliged to summon and 
swear the jury, and to render judgment ac- 
cording to their verdict No authority is giv- 
en him to instruct the jury upon matter of 
law or fact, nor to set aside their verdict and 
grant a new trial.i 

It seems to me that he acts as ministerially 
in entering the judgment upon the verdict, 
as the clerk of this court does, in entering its 
judgments. The jury are not bound by the 
opinion of the justice upon matter of law; 
nor do I perceive that he has a right to say 
what evidence they shall hear. If they dis- 
regard his opinion as to the law, or hear evi- 
dence which he disapproves, no new trial can 
be granted. They ai-e to try the matter in 
difference between the parties; whether it be 
matter of law, or matter of fact. The jury 
seems to be a complete substitute for the jus- 
tice, as to the trial of the cause. If a jury 
be not required by either party, the justice is 
to decide the fact as well as the law. If a 
jury be demanded, they are to decide the law 
as well as the fact. The right of appeal is 
given only to him who may think himself ag- 
gi'ieved by the judgment of the justice; not 
by the verdict of the jury. No man can think 
himself aggrieved by the judgment of a jus- 
tice who exercises no judgment at all; who 
has no discretion— no choice— no will; but 
who is bound by law to enter up judgment 
according to the will of another. The 7th sec- 
tion, which gives the right of appeal, de- 

1 Such was the limited authority of the stew- 
ard in the court-baron of the manor; and of the 
sheriff in the torn. See Brskine's argument 
(in Case of Shipley, Dean of St. Asaph,) on the 
rights of juries. Volume 1, New York Ed. 
1813) p. 155. 



Clares the mode of proceeding thereupon 'n 
the appellate court. That mode of proceeding 
is coextensive with the right of appeal; and 
if there be a case in which the appellate court 
cannot constitutionally proceed in that mode, 
it is fair to presume that the legislature did 
not mean to give an appeal in such a case. 
This construction of the statute seems to me 
not only reasonable in itself, but is the only 
construction which will make it consistent 
with the constitution of the United States, the 
7th amendment of which declares that "No 
fact tried by a jury shall be otherwise re-ex- 
amined in any court of the United States than 
according to the rules of common law." The 
only appellate jurisdiction given to this court 
is that Which is given by the 7th section of 
the act; and that is a summary jurisdiction; 
not according to the rules of the common 
law. It is a jurisdiction to hear the allega- 
tions and proofs of the parties, and to deter- 
mine upon the same, both as to fact and 
law; unless either paity should demand a 
trial by jury; and to re-examine a fact by a 
jury, in an appellate court, which has been 
once tried by a jury in the court below, is not 
according to the rules of the common law. 
By that law, a fact, once tried by a juiy, can- 
not be re-examined but in the same court by 
a new trial granted by that court It would, 
therefore, be equally a violation of the con- 
stitution if this court should re-examine the 
fact in a summary way, either with or with- 
out a jury. See Parsons v. Bedford, 3 Pet. 
[28 U. S.] M6-44S. 

As, therefore, the act has not given this 
court any constitutional means of re-examin- 
ing the facts, in such a ease; and has given 
this court appellate jurisdiction over the judg- 
ments of a justice of the peace, only by ap- 
peal, which brings up the facts as well as the 
law, I think there is strong ground to con- 
clude that the legislature did not intend to 
give an appeal in any case where the cause 
should be tried by a jury in the court below. 

The position occupied by the 15th and 16th 
sections, (which is at the close of the act,) 
leads us to suppose that they were added as 
an amendment of the original bill as it was 
first drawn; and this is historically known to 
be the fact The 7th section, when reported, 
did not contemplate a ti'ial by jury before 
the justice. Although this cii'cumstance is 
not a legitimate ground of construction, yet it 
corroboiutes the construction drawn from the 
language of the act itself, which, in its letter 
as well as its spirit, applies only to those 
cases in which the act of the justice is the 
real cause of the supposed grievance. It is 
objected, that this consti'uetion of the act puts 
it in the power of either party to deprive the 
other of an appeal, by demanding a trial by 
jury before the justice. This is true, but it 
is because it makes a case in .which an ap- 
peal is not given; the trial by jury being sub- 
stituted for it. The one prevents what the 
other was intended to remedy, namely, the 
erroneous judgment of the justice. 
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Being, then, of opinion tliat an appeal, in 
this ease, is not given by the statute; and 
that this court has no common-law appellate 
jurisdiction to revise the judgments of jus- 
tices of. the peace, either by writ of error, 
writ of false judgment, habeas corpus, or cer- 
tiorari,— I think the appellant has no right 
to require the justice to sign the bill of ex- 
ceptions; that this court cannot compel him 
to do so; and that the appeal should be dis- 
missed, with costs. 

[NOTE. An action of debt on the appeal 
bond was afterwards instituted by Cliase. The 
defendant, Snutli, demurred, but the demurrer 
was overruled. Case No. 2,629.] 



Case Wo. 13,033. 

SMITH T. CHASE. 

[2 Hask. 106.] 1 

District Court, D. Maine. Nov., 1876. 

Seamen— SnipprsG Articles — Foreign^ Voyages 
— Discharge. 

1. The maritime law requires that contract*! 
touching the service of seamen should be in 
wi'iting. 

2. The statute of United States requiring 
such contracts with the crew of vessels on for- 
eign voyages does not apply to vessels bound 
for the West Indies. Mexico, and British North 
America. 

3. Shipping articles not stipulating the time 
when service shall begin are valid, and the 
service is to commence in a reasonable time, 
and parol evidence is competent to show what 
that would be. 

4. A seaman who has signed articles, and 
does not report for duty on board ship at the 
stipulated time, or, if no time is stipulated, with- 
in a reasonable time, may be discharged from 
further service. 

lu admiralty. Libel in personam [by 
Johu Smith against Charles H. Cliase] for 
one month's wages as mate. The answer 
admitted that the libellant signed articles 
for a voyage from Portland, Maine, to 
the "West Indies, and back to the United 
t^tates, but denied that he seasonably report- 
ed on board ship for duty, and averred his 
discharge before the commencement of the 
voyage for that reason. 

James O'Donnell, for libellant. 
A. W. Bradbury and Bion Bradbury, for 
respondent. 

FOX, District .Tudge. The Revised Stat- 
utes of the United States (section 4.531) pro- 
vide for the execution of an agreement in 
writing or print with every seaman who is 
to be of tlie crew of foreign going vessels, 
except vessels bound to the West India Is- 
lands, Mexico and Biitish North American 
possessions, and prescribe a form for such 
agreement. Section 4527 gives the right to 
recover one month's wages to "any seaman 
who has signed an agreement" and is dis- 
charged without justifiable cause before the 



1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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commencement of the voyage. As this ves- 
sel comes within the exception named in 
section 4511, the question arises whether 
section 4527 applies to this ease. One con- 
struction would limit the application of the 
last named section to such agreements as 
are prescribed by the other, and that would 
deprive the libellant of any claim by virtue 
of the statute. But a more extended exam- 
ination of the Revised Statutes, title, "Mer- 
chant Seamen." makes it plain that other 
agreements with seamen are recognized and 
regulated by the law. Therefore, the words 
"an agreement" must be taken to aiiply to 
any written agreement whatsoever. But 
what is the agreement here proved? It is in 
writing, and is in the form of that directed 
by the statute for vessels not belonging to 
the excepted classes. Now there are two 
important omissions in this written instru- 
ment. The statute requires that the master 
shall first sign, and the paper shall be dated 
oiithe day of his signature. Inspection shows 
that this is dated Jun^ 2d. while several of the 
crew signed .Tune 1st. Or if the date afiixed to 
the master's signature is referred to, that 
will be found to be May 28th instead of the 
day the contract is dated. This is the first 
irregularity; the next is, the law dictate^ 
as essential,- that a time for the seaman to 
go on board and begin work shall be con- 
tained in the written agreement. This re- 
quirement is so wholly disregarded in the 
case of this mate, that if this were a case 
calling for a statute agreement, it is so de- 
fective that it could not be enforced by 
the owners. 

The act of 1790 [1 Stat. 131] provided ship- 
ping articles should be signed in case of 
every foreign going vessel, and rendered the 
owner liable to pay the highest rate of wages 
to every seaman carried to sea withoTit his 
first signing such articles. In the Revised 
Statutes this provision is so altered as to re- 
late only to vessels going from state to 
state. The act of 1873 [17 Stat. 410] amend- 
ed the general shipping commissioners' act 
so as to relieve vessels named above from 
the general obligations; and there cannot 
now be found in the statutes any provision 
demanding contracts in writing to be made 
with sailors going on a voyage to the West 
India Islands. But the general maritime 
law, independent of statute, requires the con- 
tract to be written. Now what contract did 
this libellant enter into? Upon reading the 
articles, one is struck with the fact that they 
nowhere contain any express promise of the 
cre^v to perform the voyage. It is implied, 
but not expressed; and it is doubtful, in 
case of arrest for alleged desertion by a sea- 
man whose name is here signed, if it would 
not be the duty of the court to discharge 
him on habeas corpus. 

This contract is in the statute form, and 
if it were in a case where this form is dic- 
tated by law, it would be more satisfactory 
to overlook its defects. In the present case^ 
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tliouj?li -nith grave question of the propriety 
of the coustnictiou, it is, as a matter of law, 
beld to he a complete agreement. As no 
time is fixed for the heginning of service, 
the law attaches the eontlition of a reasona- 
bio time. The contract being in writing, 
purol evidence cannot legally -be received 
to vary, explain or contradict its express 
terms, or to affect its legal construction. 
But as it was to be performed in reasonable 
time, such evidence may be received to aid 
in determining what in fact, under the cir- 
cumstances, was a reasonable time. The 
evidence presented fails to show that the 
libellant reported for duty in a reasonable 
time, and his libel must be dismissed. 



SMITH (CHASE v.). See Case No. 2,G29. 



Case No. 13,024. 

SMITH T. CHESAPEAKE & O. CANAL 

00. 



to Cranch. C. O. 5(33.] i 



Circuit Court, District of Columbia. 
Term. 1839.2 



Oct. 



Equity— Suit to Ekfohcg JunfiMEXT — M.ist.\ke. 

A court of equity will not lend its aid to eu- 
force a judjrment at law obtained upou a prize ; 
ticket in a lottery drawn by mistake in a place I 
not authorized by law. 

This was a bill in equity [by Joseph Smith i 
against the Chesapeake & Ohio Canal Com- } 
pany], claiming an annual dividend upou an i 
unsubscribed claim against the old Potomac 
(Company, according to the provisions of the 
second section of the charter of the Ches- 
apeake and Ohio Canal Company, granted, 
by Virginia, on the 27th of January, 1824. 
The bill after stating the origin and surren- 
der of the charter of the old Potomac Com- 
pany, and the acts granting a charter to the 
(Miesapeake and Ohio Canal Company, avers 
that the plaintiff is a creditor of the old Po- 
tomac Company upon a judgment of this 
court, obtained by the state of Maryland for 
the complainant's use at April term, 1820. 
for .*il2,7.")0. with interest from the 20th of 
June. 1818. till paid, and $21.61 costs. That, 
l>y the second section of the charter of the 
Chesapeake and Ohio Canal Company, the 
subscriptions might be paid in the claims of 
the creditors of the Potomac Company certi- 
fied by the acting president and directors to 
have been due for principal and interest, on 
the day on which the assent of the said com- 
pany shall have been signified, by their cor- 
porate act, to the new charter of the Chesa- 
peake and Ohio Canal Company as provided 
for in the first section of the charter of the 
27th of January, 1824; provided that the 
amount of claims, thus to be subscribed. 



1 fRoported by Hon. William Craucb. Chief 
Judge] 

2 [Ailirinod in 14 Pet. (39 U. S.') 45.] 



should not exceed ?175.800; and provided that 
the new stock, thus paid for, should be en- 
titled to dividend, only as thereinafter pro- 
vided, (that is, after the cash-stockholders 
should have received ten per cent, upon the 
amount of cash paid upon their subscrip- 
tions. See section 11.) That by the twelfth 
section it is enacted, "that it shall be the du- 
ty of the president and directors of the Ches- 
apeake and Ohio Canal Company, so long as 
there shall be and remain any creditor of the 
Potomac Company who shall not have vest- 
ed his demand against the same in the stock 
of the Chesapeake and Ohio Canal Company, 
to pay to such cretlitor or creditors, annual- 
ly, such dividend or proportion of the net 
amount of the revenues of the Potomac Com- 
pany, on an average of the last five years 
preceding the organization of the said pro- 
posed company, as the demand of the said 
creditor or creditors, at this time, may bear 
to the whole debt of one hundred and seven- 
ty-five thousand eight hundred dollars." 

The bill further states that the revenues of 
the Potomac Company, for the last five years 
preceding the organization of the Chesa- 
peake and Ohio Canal Company, amounted 
to very large sums of money, but the precise 
amount, the plaintiff has been unable to as- 
certain. That the claim on which the judg- 
ment was rendered was assigned to the 

plaintiff for value received by one ; 

and that before he purchased it he inquired 
of the president and many of the directors 
of the Potomac Company whether the claim 
was a fair and valid claim, and would be 
paid; to which inquiries he was answered 
by them in the atiiruiative; and that under 
the assumnee, so given, he was induced to 
make the said purchase, and receive the said 
assignment. That on the 6th of December. 
1824, he assigned to one George Luckley, for 
a full and valuable considei-ation, four thou- 
sand dollars, part of the said judgment, with 
interest thereon from the 24th of December, 
1823, tiU paid. That on the 24th of Decem- 
ber, 1827, the plaintiff presented a copy of 
the judgment to the secretary of the Poto- 
mac Company, to be certified to the Chesa- 
peake and Ohio Canal Company, and were 
informed, by the secretary, that a copy of the 
judgment had already been filed and entei-ed 
upon the proceedings of the said coini)any 
with an assignment of part thereof, as afore- 
said, to the said George Luckley. That on 
the 11th of August, 182S, the plaintiff made 
a written tender of the said judgment to the 
treasurer of the Potomac Company, with a 
request in writing that it should be certified 
to the said Chesapeake and Ohio Canal Com- 
pany under the provisions of their charter; 
and that if such cex-tificate should be refused, 
his application, and the refusal of the cer- 
tificate shoidd be entered on the minutes of 
the Potomac Company. That the certificate 
was refused and that the plaintiff does not 
know what proceedings were had, by the 
board of dii-ectors of that company, on his 
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said application. That he has been inform- 
ed and believes that Luckley was permitted 
to subscribe his interest in the said judg- 
ment, under the plaintiff's assignment, to the 
stocic of the Chesapeake and Ohio Canal 
Company. That the plaintiflE had made fre- 
quent applications to the board of directors 
of that company for his dividend on that 
part of his said judgment which remained 
unassigned, and for -which he has received 
no payment nor satisfaction according to the 
provisions of the twelfth section of the act 
of the 27th of Januaiy, 1S24, and that the 
board have not only refused to pay him any 
dividend, but deny all liability for it. That 
the plaintiff has not the means of knowing 
the amount of the dividend to which he is 
entitled without access to the books and pa- 
pers of the Potomac Company, now in the 
hands of the board of directors of the Chesa- 
peake and Ohio Canal Company, and with- 
out an account to be taken of the average 
revenues of the Potomac Company for the 
last five years preceding the organization of 
the Chesapcjike and Ohio Canal Company; 
that he has not the means of taking such an 
account, but they are in the power of that 
company, who refuse the plaintiff access 
thereto, &c., and he prays that that company 
may be made defendant, and may answer, 
&c.^ and that an account may be taken to 
ascertain the dividend to which the plaintiff 
is entitled upon his judgment, and that the 
defendant may be decreed to pay the same; 
and for general relief. 

The answer of the Chesapeake and Ohio 
Canal Companj', admits all the acts of in- 
corporation of the two companies, &c. De- 
nies that, in making the estimate of the 
debts due by the Potomac Company, amoimt- 
ing to .?175,S0O, the plaintiff's claim was in- 
cluded; and affirms that the claims against 
that company, certified by its president and 
directoi-s according to the direction of the 
act, amounted to ?175,32o.76%, in which no 
claim arising from the lotteiy was included. 
It states that the lottery "out of which the 
claim of the complainant arises," was un- 
lawfully drawn in the District of Columbia 
instead of Maryland, although erroneously 
and in good faith. That this court decided, 
in an action brought for the price of tick- 
ets sold, that the lotteiy was void, and that 
no suit could be maintained for the price 
of the tickets, or for prizes. It denies that 
the judgment was assigned to the plaintiff 
"for value;" or that before he purchased it 
he inquired of the president and directors of 
the Potomac Company, or was by them in- 
formed, that the claim was a fair or valid 
claim, &c. It avers that the judgment was 
given under ignorance "on all sides" of the 
rights of the parties; that althoiigh Luckley 
was permitted, by the commissioners, to sub- 
scribe the amount of a claim. &c., the nature 
of the claim was not understood or investi- 
gated, &c. This answer was not upon oath, 
nor under the corporate seal, but no excep- 



tion was taken to it; and the cause was set 
for hearing upon the bill, answer, general 
replication, and the affidavit of S. B. Hai*per, 
and the deeds from Smith to Harper, admit- 
ted in evidence by consent, and showing that 
the plaintiff purchased the ticket which had 
drawn a prize of ?15,000 for $13,000, paid in 
land, houses, and goods, of that value; 
which prize was the cause of action upon 
which the judgment was rendered against 
the Potomac Company in favo" of the state 
of Mainland, for the use of tnis complainant, 
upon which the present claim is founded. 
The case was then referred to a master com- 
missioner to ascertain and report the aver- 
age net annual revenue of the Potomac Com- 
pany for the last five years, &c., which he 
foiuid to be $5,984.06, and the amount of the 
plaintiff's claim upon the judgment, includ- 
ing the $4,000 assigned to Luckley, to be $17,- 
0.j7.73; so that the plaintiff's annual divi- 
dend of the revenues of the Potomac Com- 
pany would bear the same proportion to his 
claim as the whole revenues bear to the 
whole debts of that company, (namely, $175,- 
800,) if he is entitled to any thing. 

Upon the coming in of the report, and pn 
final hearing, THE COURT (CBANCH, 
Chief Judge, contra) dismissed the bill with 
costs, upon the ground, as it is \mderstood, 
that the drawing of the lottery in Washing- 
ton, D. C, was illegal, as being contraiy to 
the Maryland act of November, 1792 (chap- 
ter 58):, which was continued in force in this 
county by the act of congress of the 27th 
February, 1801 (2 Stat. 103), and which de- 
clares it to be unlawful, without the per- 
missiou of the legislatiire of the state, to pro- 
pose to the public any scheme of a lottery to 
be drawn within the state, under the penal- 
ty of £300 current money for every offence, 
to be recovered by indictment. This court, 
in the case of Hawkins v. Cox [Case No. 6,- 
243], at .Tune term, 1819, decided that that 
act of Marj'Iand was in force in this coun- 
ty, considering the county as standing in th& 
place of the state; and intimated the same 
opinion in the case of Thompson v. Milligan 
[Id. 13,969], at June term. 1820, which was 
an action brought upon a note given for tick- 
ets in the second class of the Potomac and 
Shenandoah lottery, granted to the Potomac 
Company by the legislature of Maryland in 
the year 1809; upon which intimation, Mr. 
Key, for the ijlaintiff, became non-pros. See 
Holman v. Johnson, Cowp. 343, and 2 Comst. 
Cont. 239. 

CRANCH, Chief Judge. 1st The first 
question is, whether the illegality of the 
drawing of the lotterj" in the District of 
Columbia, instead of Maryland, is a defence 
in ecfuity to the judgment at law, it being 
admitted that it was so done erroneously, 
but in good faith. 2d. Whether a claim 
against the Potomac Company, not included 
in the estimate of $175,800, mentioned in the 
second section of the act of the 27th of Jan- 
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nary, 182-1, is entitled to a dividend tinder 
the twelftli section of that act, althougli the 
sum of ?17o,800 of claims should have been 
subscribed as stock in the new company. 
It is a rule in equity, that the court of equity 
will not aid a plaintiff in the reeoverj' of a 
legal claim, contrary to conscience; that is, 
if the plaintiff ought not, in good conscience, 
to insist upon his legal right. 

Whether the error, of drawing the lottery 
in the District of Columbia, instead of draw- 
ing it in Maryland, as stated in the answer, 
is sufficient to deprive the plaintiff of his 
equitable right to enforce his judgment. I 
doubt. (1) Because the answer admits that 
it was done by mistake, and in ignorance of 
the law against it, and in good faith by all 
the parties. There is nothing in it to affect 
the plaintiff's conscience. (2) Because the 
Potomac Company must be presumed to 
have sold the tickets and received the mon- 
ey before the lottery was drawn; and it 
would be against conscience in them, after 
receiving the fund out of which the prizes 
were to be paid, to refuse to pay them, up- 
on the plea that they themselves, who had 
induced the tickfet-holder to venture his mon- 
ey, had drawn the lottery in an unlawful 
place. It is presumed that the case alluded 
to in the answer was that of Thompson v. 
Milligan [supra], at June term, 1S20; but the 
judgment under which the plaintiff claims, 
was rendered at the April term preceding. 
It does not appear that in the case of Thomp- 
son V. Milligan, this court decided any thing. 
Mr. Jones, for the defendant, in that case, 
took the ground that the note, which was 
for .?2,422.."}0, the price of sundry tickets in 
the lotterj', was given for an illegal consider- 
ation, as being contrary to the act of ilary- 
land, 1792 (chapter 58), this court having, at 
June term, 1819. in the case of Hawkins v. 
Cox and Smith [supra], decided that that act 
of Maryland was adopted by the act of con- 
gress as the law in the county of Washing- 
ton. Milligan's note liaying been given in 
that county, was supposed to have been giv- 
en for an unlawful consideration, and ilr. 
Key, for the plaintiff, suffered a non-pros., 
but it has not yet been judicially decided 
that the Potomac Company was not liable 
for the prizes drawn in that lottei-y. (8) I 
do not think that the claims against the Po- 
tomac Company provided for by the twelfth 
section of the-chai"ter of the Chesapeake and 
Ohio Canal Company, are limited to §175.- 
800. That is the limit of the stock of the 
new company, which should be paid for by 
claims of the creditors of the Potomac Com- 
pany, certified by the president and direct- 
ors of that company; but the twelfth section 
provides for all the creditors of that compa- 
ny who shall not have invested their de- 
mands agjiinst the same in stock of the new 
company, and does not require that those de- 
mands should be certified by the president 
and directors of the Potor Company. 

If, therefore, the plaintiff had a valid 
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claim against the Potomac Company on the 
27th of January, 1824, he has a right an- 
nually to his proportion of the net amount 
of the revenues of that company, on an av- 
erage of the last five years preceding the 
organization of the Chesapeake and Ohio Ca- 
nal Company. For these reasons I do not 
concur in the decree of the coin-t, dismissing 
the bill. 

Decree affirmed by the supreme court, at 
January term, 1840. 14 Pet. [39 U. S.] 45. 



Case Wo. 13, OSS. 

SMITH V. CINCINNATI. H. & D. R. CO. 

[2 Cin. Law Bui. 243.]" 

Circuit Court, S. D. Ohio. 1876. 

Equity — Adequate Remedy .4t Law. 

A bill in equity, filed in the I'nitod States 
court, must be dismissed where it appears tliar 
the plaintiff has a complete remedy at law. 

In equity. Plaintiff [Thomas G. Smith] sued 

as assignee in bankruptcy of M. W. Stone. 

alleging that said Stone had been lessee of 

the gi-ain elevator adjacent to the defendant's 

I i-ailroad depot in Cincinnati; that the eleva- 

I tor company and the railroad company had en- 

' tered into a contract on the 11th day of June. 

; 1862, whereby the railroad company agreed 

I to deliver all gi-ain in bulk "arriving here" 

I over its railroad to the elevator company: 

> that the railroad company violated the agree- 

j ment by delivering bulk grain directly to 

1 consignees, at Brighton station, and in its 

I depot yards. The case came on upon bill and 

answer. The defendant raised the point of 

! jurisdiction, which is disposed of in the opin- 

I ion. 

i Hoadly, Johnson & Colston, for plaintiff. 
! Matthews, Ramsey & ilatthews, for defend- 
ant. 

SWAYNE. Circuit Justice. My judgment in 
this case will be confined to a single point. 
The suit is brought to recover damages for 
the violation by the defendant of the conti'act 
set forth in the bill. No other relief is asked 
for. This is the sum total of the case as pre- 
sented in the record. It is therefore in fact 
an action of assumpsit in the form of a bill 
in equity. The objection is taken that there 
is a remedy at law as complete and effectual 
I as c-an be given by a court of equity. Where 
I this objection is appai'ent in a court of the 
United States, such court is hound ^ to recog- 
nize it and give it the sjime effect sua sponte, 
as if it had been presented by demurrer or 
otherwise, and insisted upon by counsel. In 
suc-h cases the defendant has a constitutional 
right to a trial by jury. The principle is 
jurisdictional, and he cannot be denied the 
benefit of its application. Parker v. Woolen 
Co., 2 Black [(57 U. S.] 551; Hipp v. Rabin, 
19 How, [60 U. S.] 278; Lewes v. Cocks, 2:t 
Wall. [90 TJ. S.] 469. That this is a proper 
case wherein to give effect to the objection. 
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is clear IjotU upon reason and autbority. Ricli- 
mond V. Dubnque & S. 0. R. Co., 33 Iowa, 
423, 479. 

That the complainant has prayed for a dis- 
covery and needs it, is no answer, for two 
reasons: 1. The corporation can only answer 
by its officers and servants. The same per- 
sons, in an action at law, can he served with 
a subpoena duces tecum and thus be com- 
pelled to be present and to have with them 
the books of the company. Their testimony 
can thus be readily and fully taken upon a 
trial at law as in a suit in equity. It would 
of course be the same in both eases. 2. The 
act of congi-ess of June 1, 1871 (17 Stat. 1^7, 
§ o), requires that "the practice, pleadings, 
forms and modes of proceeding in civil causes, 
other than equity and admiralty causes, shall 
conform as near as may be" to the same 
things "in the courts of record in the state 
in which such circuit and district courts are 
held." The Ohio Code Civ. Proc. § 103 (See- 
ney's Ed., p. 193) authorizes the plaintiff to 
file interrogatories with his complaint or dec- 
laration, and provides that the defendant may 
be compelled to answer. Thus, a suit at law 
Avould give to the plaintiff all the advantages 
of a bill of discovery in equity, and at the 
same time conserve to the defendant the 
benefit of his constitutional right to a trial by 
jury. The frame of the bill is perhaps liable 
to some technicjxl objections, but I do not 
deem it necessary to consider that subject. 
Whether Avell founded or not tliey are not ma- 
terial to the view which I have taken of the 
case. 

In ray judgment the bill must be dismissed. 
If an action at law shall be instituted, aU 
the depositions taken in this case can prob- 
ably be read in tliat proceeding. Greenl. Ev. 
§§ 553, 554. 



Case K"o. 13,026. 

SMITH V. CLAPLIN et al. 

[19 N. B. R. 523.] i 

District Court, S. D. New York. Dec. 4, 1879. 

BAXKRrjPTCT — Illegal Sale — Conspiracy to De- 
FKAUD— Bill fok Account. 

Tender a. provisional warrant in a hanknipt 
procccrting the marshal seized certain goods 
which Avero in the possession of the firm of D. 
vt A- under a claim of title derived by purchase 
from pi'r.<ions in the emploj" of the bankrupt, 
'I'he goods wore delivered to the assignee by 
tlie marsihat, and have been sold for the bene- 
fit of the estate. D. & A. sued the marshal 
for conversion, and have recovered a judgment 
on the ground that the warrant did not author- 
ize the seizure of goods in the actual possession 
of a third party under claim of right, though the 
title thereto might be in the bankrupt. That 
suit is still pending, in the state court on appeal. 
The price paid by the parties who held the 
goods came to C. & Co., to whom the bank- 
rupt was indebted under circumstances strong- 
ly tending to show that C. & Go. and one L., 
who was guarantor to O. & Co. for the bank- 
rupt's indebtedness to them, had conspired 
with the purchasers to effect a fraudulent sale 

1 [Reprinted by permission.] 
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of the goods for the purpose of using the pro- 
ceeds to pay the debt of the bankrupts to C. 
& Co.; Held, that althouErh the transaction 
might be fraudulent as against the creditors 
and the assignee of the bankrupt, a bill in eq- 
uity for an accounting and payment of the 
proceeds or value of the goods would not lie 
against C. & Co., L. and D. & A., because the 
assignee showed no legal injury to him by the 
fraud, his possession of the goods for the bene- 
fit of the estate being undisputed. 

In equity. 

D. M. Porter, for complainant. 
TV. H. Arnoux, S. T'enney, and J. A. Koones, 
for defendants. 

OHOATE, District Judge. I do not see any 
princiiJle on which this bill can be sustained 
upon the evidence. It is a bill brought by the 
assignee in bankruptcy of the firm of Lagrave 
tfc Otis, praying for an accounting and pay- 
ment to the complainant of the proceeds of 
certain goods of the bankrupt, alleged to have 
been fraudulently and unlawfully taken and 
disposed of by the defendants in pursuance of 
a combination between them to that end. It 
appears that after Lagrave & Otis failed and 
had absconded, the defendant Landers, who 
was a relative of Lagi-ave, and who was liable 
as guarantor for Lagrave & Otis to the defend- 
ants H. B. Claflin & Co. to the amount of five 
thousand dollars— the entire debt of Lagrave 
& Otis to H. B. Claflin & Co. being eight 
thousand three hundred dollars— obtained the 
goods from the defendants, George Wagner 
and George L. Wagner, employes of Lagi-ave 
& Otis, in whose possession they were, upon a 
promise to pay them some one thousand two 
hundred dollars due to them from Lagi-ave & 
Otis, with the avowed purpose of protecting 
himself against his guarantj- by disposuig of 
the goods and paying the proceeds to the de- 
fendants, H. B. Claflm & Co., upon the debt of 
Lagrave & Otis to them. The -goods were 
worth about seven thousand dollars. The 
Wagners clearly had no right to sell them to 
Landers in tliis way, as he well knew, but the 
sale was made by a transfer of the bills of 
lading about one or two hours before the cred- 
itors' petition in bankruptcy was filed. Landers 
was himself a salesman in the employ of tlie 
defendants H. B. Claflin & Co. The goods 
were taken to H. B. Claflui's warehouse, and 
for the sake of secrecy the marks on the cases 
were altered; they were then removed to H. B. 
Claflin's store upon a consent obtained by Lan- 
ders from one of their employes, and examined 
and repacked by Landers, and, with the aid of 
other persons m the esmploy of that firm, sent 
to another warehouse. The petition in bank- 
ruptcy was filed :XIay 30, 1S72. On the 10th 
of June, 1872, the goods being in warehouse. 
Landers sought an introduction to Mr. Doyle, 
of the film of Doyle & Adolphi, who were also 
made defendants in this suit, and who were 
dealers in goods of the same kind as those thus 
taken by the defendant Landers. This intro- 
duction was made at H. B. Claflin & Co.'s 
store by one Wilkinson, a salesman of H. B. 
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Claflin & Co. And thereupon the defoutl:int 
Lauders offered the goods to Doyle for five 
thousand dollars, exhibiting the invoice of the 
floods, and Doyle thereupon agreed to purchase 
ihem upon a credit of four months, and he 
frave his linn's note for five thousand dollars 
at four months. This sale was made without 
an examination of the goods and with no pre- 
vious acquaintance between Doyle and Lan- 
ders, and upon "Wilkiuson's guaranty that it 
was all right. A few days after, the ware- 
house receipts were delivered to Doyle &■ 
Adolplii by Wilkinson, who held them at the 
request of Landers, so that I^andere might not 
be foimd in the apparent possession of the 
goods. While the goods were still in the wai'e- 
house they were seized by the United States 
marshal, wlio held a provisional warrant in this 
bankruptcy iirdceeding. Landers sold the note 
immediately to the defendant Baishfield. the 
cashier of H. B. Qlaflin & Co., for four thou- 
sand eight htmdred dollars. Baishfield drew 
the money out of his account with H. B. Claf- 
lin & Co., in which he had standing to his 
credit about twelve thousand dollars. Ijanders 
immediately paid the amount he received, four 
thousand eight hundred dollai-s, to H. B. Claf- 
lin & Co. on account of the debt of Lagi-ave & 
Otis. Tlie note was paid at maturity. <Jn the 
2Sth of June, 1872, Doyle & Adolphi sued the 
United States marshal in a state court for the 
conversion of the goods, alleging that they 
were the lawful owners and in the lawful pos- 
session thereof. The marshal defended on 
the ground that Doj'le & Adolphi had no title, 
and that he was justified tmder the provisional 
warrant in seizing the goods as the property 
of the bankrupts. The first trial took place in 
June, 1S75, resulting in a verdict for the de- 
fendant by direction of the court. The verdict 
was set aside and a second trial took place in 
December. 1876, which resulted in a verdict 
for the plaintiffs, Doyle & Adolphi, for seven 
thousand four hundred and twenty-three dol- 
lars. The jin-y found as matter of fact that 
Doyle & Adolphi were in possession, claiming 
to hold the goods in their own right, and that 
the sale to them was not a sham sale— that is, 
that they were not acting in the matter merely 
for Landers or H. B. Claflin & Co.— and the 
court instructed the juiy that the provisional 
waiTant did not justify the marshal in seizing 
goods in possession, not of the bankrupts, but 
of a third party claiming them as owner for 
himself. That suit is still pending on' appeal 
in the court of appeals. On the 10th of Sep- 
tember, 1872, an order was entered by this 
court in the matter of Lagrave «& Otis, bank- 
rupts, upon the written consent of the attor- 
neys who appeared for Doyle & Adolphi in 
their action against the marshal, directing that 
the assignee in bankruptcy sell at public auc- 
tion the goods in question then being in his 
possession, and hold the proceeds according to 
the provisions of the bankrupt act [of 1867 (14 
Stat. 517)]. The goods having been seized by 
the mai"shal, were by him delivered to the as- 
signee. 



I think it is a fatal objection to the mahi- 
teuauce of this actiou that the assignee in 
bankiuptcy has sustained no damage whatever 
by the wrongful acts complained of. Without 
qttestion the transfer by the Wagners to Lan- 
ded Avas a fraud upon the creditoi's of the 
bankrupt, and was also without any authority 
derived by them from the instructions of La- 
grave & Otis or from their power as agents 
of that firm. So far as these three defendants 
were concerned, the opm-ation differed little, if 
at all, from robbery. Nor do I see how the 
defendants H. B. Claflin & Co. could hold on 
to the proceeds of the goods as against the as- 
i-ignee, if the payment to them operated to de- 
prive him of the goods. Those proceeds are 
clearly traced into their hands. They gave no 
consideration for them, and they can hardly be 
held ignorant of the proceedings going on in 
their own place of business, transacted by 
tlieir owTi employes for their own benefit, and 
of which they toolc and held the fntits. Nor, 
it seems, did Doyle & Adolphi take, as against 
tlie assignee, any better title than I>itndei*s. 
who, having purchased fi'om agents having no 
authority to sell as this sale was made, took 
no title. And even if he took a technical title, 
which I tliink he did not, the very suspicious 
eircxnnstances under which they bought, and 
not even relying on his apparent possession 
and ownership, but on AYilkinson's guarantj-, 
would, it seems, have made their title void as 
against the assignee, so that he could, after 
demand, have recovered the goods from them 
in a proper form of action. If they came not 
unlawfully into possession of the goods, they 
could not have held them against the aswignee 
after demand. But the state court has held— 
and there is no occasion here to question tiie 
correctness of the ruling- that the provisional 
warrant did not authorize the marshal to take 
the goods from them if they were in possession, 
claiming title in them for themselves. And 
on the ground that tlie title of Doyle »fe Adol- 
phi, that is, their possession under a claim 
of title, was a good enough title against a 
trespasser, the suit was decided against the 
marshal. This decision appears to be in con- 
formity with the construction given by the su- 
preme court of the Cnited States to those parts 
of the bankrupt law defining the summary 
jurisdiction of the district court as a court of 
bankruptcy, which has Ijeen held not to extend 
to the determination of questions of title be- 
tween the bankrupt and third parties. In re 
Waitzfelder [Case No. 17,048]. Btit the fact 
that the marshal in this proceeding was a tres- 
passer did not affect the right of the assignee 
to the possession of the goods. He did not 
instigate the seizure by the marshal, and is 
not prejudiced by it As the court held the 
law, the marshal, in seizing the goods, was not 
acting under his warrant at all. When, there- 
fore, the assignee received the goods from the 
marshal he did not adopt the act of the mar- 
shal by which the marshal obtained them. If 
a thief had stolen them from Doyle & Adolphi. 
and the assignee found them in the thief's 
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possession, I see no reason why he could not 
take them as the goods of the bankmpt if tlie 
thief gave them up to him, -without heiug preju- 
diced in any way by the thief s acts, I know 
of no principle on which the marshal can call 
on the assignee, whatever may he the final re- 
sult of the suit against the firm, for a return of 
the goods or their proceeds, or for reimburse- 
ment of his loss, if it proves such. Nor has 
this court any duty of protecting the marshal 
against the legal consequences of his unlawful 
act. If this is so, then the assignee, notivith- 
standiug all the wrongs intended by the de- 
fendants, is still in imdisturbed possession, for 
the benefit of creditors, of the goods in ques- 
tion, and therefore has sustjiined no loss or 
damage. «If loss results to the mai-shal this 
siiit is not brought to relieve him, if indeed he 
can be relieved at all. And if the marshal 
finally prevails in his defence, it is of no con- 
cern to this complainant how tlie defendants 
may adjust the matter among themselves. 
Bill dismissed without costs. 



Case No. 13,027- 

SJIITH et al. v. CLARK et al. 

[Brunner, CoL Cas. 345: i 3 Am. Law X (N. 
S.) ir)5.] 

Circuit Court, D, Massachusetts. Oct. 17, 
1850. 

Patents — Infkingembxt — "What Constitutes. 

Where parts of a patented article have been 
iu geueral use prior to the patent, such parts 
may be used in another invention, and such use ' 
will not be an infringement on the patent of the | 
first article- 

[This was a bill in equity by Francis O. 
J. Smith and others, against Joseph W. Clark 
and others for the infringement of letters 
patent No. 4,453, granted to S. F. B. Moree, 
April 11, 1846, reissued June 13, 1848 (No. 
118).] 

B. R. Curtis and P. O. J. Smith, for plain- 
tiffs. 

C. L. WoodbuiY, Geo. Giffiord (of Now 
York), and R. Choate, for defendants. 

WOODBURY, Circuit Justice. His honor 
proceeded first to construe the patent of Jlr. 
Morse, which he did in a manner to sustain 
its validity, viz.: that the claim of the prin- 
ciple, or the use of the motive power of elec- 
tro-magnetism, must be understood as being 
in combination with the machinery by him 
invented. To give it a broader signification, 
his honor said would be to make void the 
patent of Mr. Morse. Having determined the 
construction of the patent his honor pro- 
ceeded to consider and comment on the evi- 
dence contained in the record, and after 
briefly considering the numerous European 
telegraphs, electric and galvanic, which were 
invented during the last century and the 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



present one (including Soemering's, Ronald's, 
Schilling's, and one at Madrid and others), 
his honor proceeded to comment on the at- 
tempt of Coxe, in America, una after on the 
electric recording telegraph invented by a son 
of Massachusetts, at Long Island in 1828, 
Mr. Harrison Gray Dyar, which he character- 
ized as of I'emarkable ingenuity, as in the 
application of the idea of time in regulating 
the space so as to compose an alphabet, and 
the first American who had succeeded in this 
purpose of recording, although the system he 
used differed some from both House and 
Jloi-se. The experiments of Prof. Heni-y, at 
Albany, also anterior to Morse's attempt, in 
which he endowed the electro-magnet with 
power equal to raising the weight of a ton, 
and obviated the great difiiculties which had 
lain in the way of using electro-magnetism. 
These all preceded the passage on board the 
ship Sulley, in 1832, when Mr. Morse and 
Dr. Jackson conversed on the subject, and 
when Mr. Morse commenced his labors. Aft- 
er following down the various inventions and 
labors of Stemheil, Gauss, Alexander, Weber, 
Cook, and Wheatstone, on the telegraph, to 
the date of Morse's application for a patent, 
in 1837, his honor remarked that something 
was wanted in all these to produce a re-, 
suit perfect for practical use; that among 
the sixty competitors who had labored for 
this end, Morse appeared to have got the 
most practical and perfect machine. The 
combination of the pen point and the ma- 
chineiy to move paper, with the telegraph, 
his honor thought to be that desideratum and 
the essential point in Morse's invention. His 
honor said that Mr. Morse and his assignees 
would be protected in the method of tele- 
graphing claimed by Mr. iflorse. The pen, 
a most happy thought; the rollers and pa- 
per, a most important thought; and the sten- 
ographic alphabet, the crowning thought; and 
any infringement on the things described, 
etc., would be punjshed. While Morse is 
thus secured, the same latitude is left open 
for his successors to invent as was accorded 
to jNIr. Morse in improving on his many pre- 
decessors. 

Now, has this patent been violated by the 
defendants? The defendants insist they 
have used nothing which was not open and 
public- before the date of Morse's invention. 
While shielding the public in this right, we 
must not allow any one to use the invention 
of Moi^se without his assent. House's ma- 
chine apiiears much unlike Morse's, and in 
its work differs in using two new powers. 
While Morse's is simple, that of House is so 
complicated as to require days of attention by 
mechanics to understand. While Morse's is 
speedy, House's gives lightning to Roman let- 
tei-s; hisspeedof breaking and closing is much 
greater than Morse's, and without this great- 
er speed he could not accomplish his object. 
This is not the same system as Morse's, and 
is much more than that of Alexander. 
Morse's machine traces the signs intended; 
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the type or the lever at one end do so, and 
the pen at the other also. House's machine 
does not do this. It acts at hoth ends by sig- 
nals, and traces nothing. This new power of 
axial magnetism, the invention of which is 
claimed by Mr. House, aids in transfeiTing 
this so as to have it printed, and the U mag- 
net of Mr. Morse would be utterly inefficient 
for this purpose. House's is a signal and 
printing telegraph, and Morse's is a writing 
telegraph. The electro-magnetism between 
the two points had been used long before Mr. 
ilorse, and is, therefore, no infringement of 
his invention. House produces in his ma- 
chine new results, and cannot be considered 
jis an equivalent for ilorse's, as he uses nei- 
ther the pen. the lever, nor the stenographic 
alphabet to translate the signs, as api)ears 
from the testimony of Prof. Henry, Dr. Jack- 
son, Prof. Hare, Col. Borden, Hibbard, Chan- 
niug, etc. 

His honor then commented on the originali- 
ty and novelty in House's machine of the 
axial magnetism and the use of the air tubes 
and eondensei's, and expressed himself as- 
tounded, in examining this case, to find that 
so much which he had su])posed to have been 
near an original in telegraphing, was not of 
late origin nor derived from Mr. Morse's, as 
electro-magnetism, wires, etc., but that the 
invention of Mr. Moi-se lay in a different 
l>lace from what he had formerly supposed. 
Morse's leading novelties, his honor thought, 
were: (1) The local circuits. (2) Writing at 
a distance by electro-magnetism. (3) The 
stenographic alphabet. Neither the electro- 
magnetism, nor the Roman letters, nor the 
printing appai-atus were invented by ilorse. 
The local circuits and the stenogi-aphie al- 
phabet were nof used by House, nor the writ- 
ing, etc. 

The opinion of the experts who testified in 
the case as to the principles of the two ma- 
chines, stood thus: Mr. Morse, who was not 
regularly educated to mechanics, and whose 
profession was that of a portrait painter, and 
beside him Mr. Foss. his assistant, who un- 
til a few days past had been employed only 
as a grocer and baker, alone regarded this as 
an infringement. On the other hand, a nu- 
merous body of experts in mechanics, some 
twelve or fourteen, embracing some of the 
most talented men in the country in theii 
profession, unite in opinion that this ma- 
chine of House's is no infringement. Some 
of these gentlemen say the two machines are 
as unlike as a goose quill and a printing 
press. His honor said he thought the differ- 
ence of Mr. iloi-se and Foss from the rest of 
the experts arose from their attaching a 
wrong meaning to the word "principle," as 
used in the patent law, and that, setting aside 
the battery and wires, etc., which were public 
long before Morse began to invent, there could 
be no question of infringement. The public 
had the same right to malte and re-employ the 
old modes, the same privilege to make improve- 
ments as Morse had in 1832. His honor said, 



on considei'ing the whole. I do not think the 
plaintiff entitled to an injunction. His honor 
expressed his sense of the weight due to tlie 
decision of Judge Monroe of Kentucky, against 
O'Reilly [Case No. 9,859], but thought it did 
not apply in this cause, and said that his 
examination of the evidence in this cause 
had impelled him to take the views of the 
subject he had stated, and which, if wrong, 
he felt gi-atified it was in the power of an- 
other and higher tribunal to reverse. 

[NOTE. A final decree was rendered on the 
17tli day of October, ISHO. for the respondents, 
and on the same day plaintiffs appealed to the 
supreme court, and on the 30tli of Octoher, 
1850. filed his appeal bond with sureties, wliere- 
by execution on the decree was suspended. A 
motion to docket and dismiss the appeal was 
made and overruled. 12 How. (53 TJ. S.) 21. 

[For other cases involving this patent, .see 
Morse & Bain Tel. Case. Case No. 9,801: Smith 
V. Downing. Id. 13.036; Same v. Selden. Id. 
13.104; Same v. Eli, Id. 13.043; O'Heilley v. 
Morse, 15 How. (56 U. S.) 109.] 



Case Wo. 13,038. 

SMITH et ux. v. CLARKE. 

[4 Cranch, 0. C. 293-] i 

Circuit Court, District of Columbia. 
Term, 1833. 



March 



Pleading at Law— Proof— VAiJiASCE—DrK-BiM. 

Made to Wife — Before Marriage — 

During Covektdbe. 

A due-bill made to the wife during the cov- 
erture, and for a consideration accruing during 
the coverture, is not adniissible evidence to 
support a declaration which avers that the due- 
bill was made dum sola. 

The declaration stated that the due-bill, 
which was made to the wife, was made to 
her dum sola. The due-bill offered in evi- 
dence was given to her after the marriage, 
and during the coverture, for a consideration 
accruing during the coverture. 

The defendant objected to the evidence for 
the variance, and the objection was sus- 
tained by THE COURT. (THRUSTON, Cir- 
cuit .Judge, absent.) 



SMITH (OLASON v.). See Case No. 2.S6S. 

SMITH {CLEAVBT.AND v.). See Case No. 

2,874. 



Case No. 13,0S9. 

SMITH et al. v. COLEMAN et al. 

[2 Cranch, C. C. 237.] i 

Circuit Court, District of Columbia. Apiil 
Term, 1821. 

DeI'OSITION — N.\ME IN CAPTION — NOTJCE— 

Practice. 
1. If the name of one of the defendants be 
omitted in the caption of a deposition, it can- 
not be read in evidence in the cause. 

1 [Reported by Hon. William Oranch, Chief 
Judge.] 
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2. It is not necessary that the magistrate who 
•takes a deposition under the act of congress 
[J! Stat, 350], should certify that the opposite 
party liad no attorney within one hundred miles 
•of the place of caption, in order to excuse the 
Avant of notice. 

3. If the defendant call upon the plaintiff to 
produce a certain account at the trial, and, 
when produced, refuses to read it, in evidence, 
the plaintiff cannot read it to the jury, in evi- 
dence, because called for by the defendant. 

[Cited in Griffin v. Jeffers, Case No. 5,817.] 

[This was an action by Joseph Smith & 
Son against George Coleman and others.] 

This was a cause transmitted from Alexan- 
•dria count?'', for trial in this county. 

Mr. Key, for defendants, objected to the 
<leposition of Charles H. Hall, because it does 
not appear to be taken in this cause,— the 
name of James Anderson, one of the defend- 
sints, having been omitted in the caption. 

Mr. .Tones, eonti-il. On an indictment for 
perjury, it might be averred that the deposi- 
tion w^as made in this cause, notwithstand- 
ing the omission of the name. So, in special 
pleading, it might be averred to be taken in 
this suit, and proved by parol. 

THE COURT (nem. con.) rejected the depo- 
sition, because It did not appear to be taken 
in a cause in which James Anderson is a 
defendant. 

Mr. -Key also objected to the deposition of 
David Seldou, because tlie judge Iiad not 
■certified that the defendants had no attorney 
■within one hundred miles of the place of 
■caption. He had certified that no notice was 
given to the adverse parties, because they 
were within one hundred miles, but said 
nothing of their attorney. 

THE COURT (nem. con.) overruled the ob- 
jection, because the judge was not required, 
Ijy the act of congi-ess, to give any reason 
for not giving notice; afid, if he had, his 
■certificate would not be conclusive evidence 
■of the fact that neither the party nor his 
attorney was within one hundred miles of 
the place of caption. The defendants, not. 
having had notice, may object, on that 
4?round, and the plaintiffs may show, in fact, 
that neither the defendants nor their attor- 
ney were within the one hundred miles, &c. 

The defendants having given notice to the 
plaintiffs to produce a certain account at the 
trial, and the plaintiffs having produced it ae- 
•cordingly, the defendants declined to use it; 
whereupon the plaintiffs offered to read it, 
in evidence, to the jury. To this the defend- 
ants objected, and 

THE COURT (nem. con.) sustained the ob- 
jection, and refused to permit the plaintiffs to 
read it to the jury. The plaintiffs became 
nonsuit, but the court permitted the cause 
to be reinstated, upon payment of the costs 
-of the term. 

The cause, at a subsequent tortn. was, by 
•consent, returned to the Alexandria docket. 
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Case Tfo. 13,030. 

SMITH V. CRAWFORD. 

[6 Ben. 497; i 9 N. B. R. 33.] 

District Court, S. D. New York. May, 1873. 

JBankkoptct — LiMiTATioir OF Suits — Advekse 
IxTEBEST— Cases Criticised. 

1. An action at law was brought by an as- 
signee in bankruptcy, to recover a debt due to 
the bankrupt before the adjudication. The pe- 
tition in bankruptcy was filed December 31st, 
1868. and the plaintiff was appointed assignee 
April 1st, 1869, The debt accrued February 
5th, 1867. The defendant pleaded specially, 
"that the cause of action did not become vested 
in or accrne to the plaintiff at any time within 
two years next before the commencement of 
the suit." The plaintiff demurred to the plea: 
Held, that the limitation of two years, pre- 
scribed in the second section of the bankruptcy 
act [of 1867 (14 Stat. 517)] did not apply to 
such actions as the present, and that there 
must be judgment for the pjaintiff on the de- 
murrer, 

[Cited in Brooke v. McCraken, Case No. 1,- 
932; Pickett v. McGavick, Id. 11,126. 
Cited, contra, in Walker v. Towner, Id. 17,- 
089.] 

[Cited in Beeson v. Shiveley, 28 Kan. 580.] 

2. The eases of Jlitchell v. Great Works Mill- 
ing, etc., Co, [Case No. 9,662], and Pritchard v. 
Chandler [Id. 11,436], criticised. Sedgwick v. 
Casey [Id, 12,610], maintained, 

[This was an action by Albert Smith, as- 
signee of Merrick G. Reade and Charles D. 
Chase, bankrupts, against David Crawford, 
Jr., to recover a debt alleged to be due by 
the defendant to said bankrupts.] 

F. R. Coudert, for plaintiff. 
F. F. ^Marburj- and C. M, Da Costa, for 
defendant. 

BliATGHFORD, District Judge. This is 
an action at law to recover an alleged debt 
due to the bankrupts before their adjudica- 
tion. The petition was a voluntary one, 
filed in this court, December 3ist, 1868. The 
plaintiff was appointed assignee April 1st, 
1869. The indebtedness set forth in the 
declaration is alleged therein to have ac- 
crued on the 5th of February, 1867. The 
declaration is on the money counts, and an 
account stated. The defendant pleads the 
general issue, and also a special plea, that 
the "supposed causes of action in the said 
declaration mentioned, touching the rights 
of property of Merrick G, Reade and Charles 
D. Chase, the bankrupts aforesaid," did n6t 
"become vested in, or accrue, to the said 
plaintiff at any time within two years next 
before the commencement of this suit** The 
plaintiff demurs generally to the special 
plea, and the defendant joins in demurrer. 

The only question presented on this de- 
murrer is the same one adjudged by this 
court in Sedgwick v. Casey [Case No. 12,610], 
But this court is pressed to review and re- 
verse the decision then made. 

The plea demurred to is sought to be main- 
tained under the 2d section of the banki-upt- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.]. 
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cy act. which provides, that the several cir- 
<-uit courts of the I'liited States, within and 
for the districts where the proceedings in 
bauliruptcy are pending, shall "have conciir- 
rent jurisdiction with the district courts of 
the same district, of all suits at law or in 
equity which may or shall he brought by 
the assignee in bankruptcy against any per- 
son claiming an adverse interest, or by such 
person against such assignee, touching any 
property or rights of property of said bank- 
rupt transferable to, or vested in, such as- 
signee; but no suit at law or in equity shall 
in any ease be maintainable by or against 
such assignee, or by or against any person 
<*laiming an adverse interest, touching the 
property and rights of property aforesaid, 
in any court whatsoever, unless the same 
shall be brought within two years from the 
time the cause 'of action accrued for or 
against such assignee." It is contended that 
this suit is a suit at law against a person 
<-laiming an adverse interest touching a right 
of property of the bankrupts, which is vest- 
ed in the plaintiff, as their assignee. The 
right of property is said to be the debt or 
claim which is scmght to be enforced in this 
suit. It is said that the suit is one touching, 
and to enforce, tliat right of propertj% and 
that the defendant claims an adverse inter- 
est, because the plaintiff seeks to recover the 
debt out of some property which the de- 
fendant has and claims, and to which, by 
defending the suit, the defendant asserts an 
adverse interest, which interest will be di- 
vested, if such property shall be taken, as 
a result of the suit, to pay the plaintiffs 
claim. 

In Sedgwick v. Casey [supra], the view- 
held was, that the 2d section does not apply 
to a suit merely to collect a debt or enforce 
payment of money due on a contract; that, 
to bring any suit by an assignee in bank- 
ruptcy within the section, it must be a suit 
wherein the plaintiff claims an Interest ad- 
verse to the defendant in or touching some 
property, or right of property, of the bank- 
rupt, transferable to or vested in, the plain- 
tiff, as assignee, or one wherein the defend- 
ant claims an interest adverse to the plain- 
tiff, as assignee, in or touching some such 
property, or right of property; that, in the 
case then before the court, the defendant 
<-laimed no ownership of, or title to, the 
debt or contract which the plaintiff was 
seeking to enforce against the defendant, 
nor did the plaintiff claim any ownership of, 
or title to, any specific property, or right of 
property, as having passed to him by virtue 
of his appointment, which the defendant also 
claimed to own, nor did the defendant claim 
any ownership of, or title to, any specific 
property Avhich belonged to the bankrupts; 
that the limitation of two years applies only 
to such controversies; that, besides, it ap- 
plies to controversies of which, by the same 
2d section, the circuit court of the district 
has con<-urreut jurisdiction with the district 
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court of the same district; and that the- 
circuit court of this district would have no 
Jurisdiction of the suit then before the court. 
The construction I so placed upon the lan- 
guage of the 2d section was, tliat one of tlu^ 
two adversary parties to the suit must claim 
an adverse interest, tnat is, an interest ad- 
verse to the other partj-, respecting some 
property, or right of property, of the bank- 
rupt, transferable to, or vested in. the as- 
signee, and that the suit must be one involv- 
ing such claim of adverse interest. I could 
not and cannot regard a mere debtor to the- 
bankrupt as a claimant of an adverse in- 
terest, within the section, if sued by the as- 
signee, to recover such debt. True, the suit 
is, in one sense, a suit touching a right or 
property of the bankrupt, vested in the as- 
signee; because, the debt was a right or 
property of the bankrupt, and it is vested 
in the assignee, and the suit is founded on it. 
True, also, the defendant is an adverse party 
in the suit. But he does not claim an ad- 
verse interest touching, that is, in or re- 
specting, the debt claimed, in the sense of 
the section. He does not claim an adverse 
interest in anything which, by the suit, tlu' 
assignee claims and seeks to enfoi'ce an in- 
terest in. The assignee cannot claim to b(^ 
vested, by the bankruptcy proceedings, with 
any interest in such property of the debtor 
as may be taken to pay the debt. Any in- 
terest which he could possibly acquire iu 
such property would not be an interest pass- 
ing, or transferable, or vested, by the as- 
signment in bankruptcy, but would be an 
interest resulting solely from a judgment in 
his favor as plaintiff in the suit. Nor does 
the defendant <*laim to own, or liave any in- 
terest in, or title to, the debt sued on. 

If the construciion contended for by Uu^ 
defendant were to prevail, the language of 
the 2d section would cover all suits that an 
assignee, as such, could bring or that could 
be brought against him, as such assignee. 
For, as the assignee has, as such, no prop- 
erty or right of property that does not come 
from the bankrupt, and as the party op- 
posed to the assignee, in the suit, and ther 
assignee, are adverse parties to each other, 
in the suit, the description would cover all 
such suits. Of all such suits the circuit 
court would, by the section, have concur- 
rent jurisdiction with the district court. On 
such view, all that is said, in the section, 
about adverse interest touching the property 
and rights of property mentioned, might as 
well have been omitted, and the jurisdiction 
have been given, concisely, of all suits by 
or against the assignee, toucliing the prop- 
erty and rights of property mentioned. 

Jurisdiction is expressly given to the dis- 
trict court, by the 1st section of the act, to 
collect all the assets of the bankrupt. This 
suit is simply a suit to collect an asset of 
J the bankrupts, without being a suit to recov- 
' er anything as transferred in violation of the 
35th or 39th section of the act, under the 
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right of action given by those sections, and 
in wliichi the transferee claims an adverse in- 
terest, and witliout being a suit to recover 
anytliing else in which an adverse interest 
is claimed. Therefore, the Jurisdiction of 
this court over the subject-matter of this suit 
needs no support, and can receive none, from 
any section of the act except the 1st section. 
A suit brought under the jurisdiction con- 
ferred on the circuit courts by the 2d sec- 
tion, may be a suit to collect an asset of the 
banlcrupt. A suit brought under the right of 
action given by the 3oth and ^th sections 
may result in collecting an asset of the 
bankrupt. But, it has been held by the su- 
preme court (Smith v. Mason, 14 Wall. [81 
U. S.] 419) that the enumeration, in the 1st 
section, of the controversies to which the 
general jurisdiction of the district court ex- 
tends, and which enumeration includes "the 
collection of all the assets of the bankrupt," 
does not include the suits mentioned in the 
2d section; and that a suit by an assignee 
in bankruptcy, to divest a person of an inter- 
est claimed by such person in a fund trans- 
ferred by the bankrupt before the adjudica- 
tion of bankruptcy, must be brought under 
the 2d section, in a plenary way, and not un- 
der the 1st section, as a summary proceed- 
ing, although the thing sued on is, necessa- 
rily, an asset of the bankrupt 

It is contended, for the defendant, that, 
whatever view may be taken of the clause, 
in the 2d section, conferring jurisdiction on 
the circuit courts over the suits specified 
therein, the clause in regard to the limitation 
is so bi*oad as to cover the present suit. The 
provision is, that "no suit at law or in equity 
shall in any case be maintainable by or. 
against such assignee, or by or against any 
person claiming an adverse interest, touching 
the property and rights of property afore- 
said, in any court whatsoever, unless the 
same shall be brought within two years from 
the time the cause of action accrued for or 
against such assignee." It is contended, that 
this is a plain provision, that no suit shall 
be maintainable by or against the assignee, 
touching the property and rights of proper- 
ty of the bankrupt, transferable to, or vested 
in, the assignee, unless it is brought with- 
in two years from the time the cause of ac- 
tion accrued for or against the assignee; and 
that this suit is one touching, and founded 
on, such a right of property. But this view 
allows no meanin'g to the words, "or by or 
against any person claiming an adverse in- 
terest." In order to give any meaning to 
those words, it must be held that the limita- 
tion prescribed refers only to the kind of 
suits mentioned in the previous part of the 
same section. The two parts of the sentence 
are separated by a semicolon. The granting 
of jurisdiction to certain circuit courts, in 
such suits, precedes, in the sentence. Then 
follows the semicolon. Then follows the 
word "but," as introducing a restriction on 
the exercise of jurisdiction, in such descrip- 



tion of suits, by any courts, by a limitation 
thereof, as to time. The limitation must, it 
seems to me, to give effect to all its language, 
be held to mean the same as if it read, that 
"no suit at law or in equity shall, in any 
case, be maintainable by such assignee,, 
against any person claiming an adverse in- 
terest, touching the property and rights of 
propertj' aforesaid, or by any person claim- 
ing an adverse interest, touching the propT 
erty and rights of property aforesaid, against 
such assignee, in any court whatsoever, un- 
less the same shall be brought within two 
years from the time the cause of action ac- 
crued for or against such assignee." 

The ease principally relied on to sustain 
the view urged on the part of the defendant, 
as to the construction of the clause of the 
2d section in regard to the jiirisdietion of 
suits, is that of Mitchell v. Great Works 
Milling & Manufg Co. [Case No. 9,662], 
which arose under the bankruptcy act of Au- 
gust 19, 1841 (5 Stat. 440). The 8th section 
of that act contained this provision: "The 
circuit court within and for the district where 
the decree of bankruptcy is passed, shall 
have concurrent jurisdiction with the district 
couil: of tlie same district, of all suits at law 
and in equity which may and shall be 
brought by any assignee of the bankrupt 
against any person or persons claiming an 
adverse interest, or by such person against 
such assignee, touching any property or 
rights of property of said bankrupt, trans- 
ferable to, or vested in, such assignee; and 
no suit at law or In equity shall, In any case, 
be maintainable by or against such assignee, 
or by or against any person claiming an ad- 
verse interest touching the property and 
rights of property aforesaid, in any court 
whatsoever, unless the same shall be brought 
within two years after the declaration and 
decree of bankruptcy, or after the cause of 
suit shall first have accrued." The language 
of this section is, to all intents, the same as 
that found, as before quoted, in the 2d sec- 
tion of the present act. There is some dif- 
ference in punctuation, as seen in the two 
citations, but none to affect the question in- 
volved. The suit, in the case cited, was a 
bill in equity, brought in the circuit court 
for the district of Maine, by an assignee in 
bankruptcy, to obtain an accounting by the 
defendants in respect of an agency of the 
bankrupts for them, and the payment of a 
sum which, it was alleged, would be found 
due on such accounting. The bill was de- 
murred to. One of the objections taken was, 
that the circuit court had no jurisdiction of 
the case. The court (Mr. -Justice Stoi*y) pro- 
ceeds, first, to consider the question of the 
jurisdiction of the district court over such 
a case, and holds that it finds such jurisdic- 
tion conferred on the district court by -the 
6th section of the bankruptcy act of 1841, 
in its provision, that the "jurisdiction in all 
matters and proceedings in bankruptcy," 
arising under the act, "to be exercised sum- 
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marily, in the nature of suminai-y proceed- 
ings in equity," conferred on the district 
court, "shall extend to all acts, matters, and 
things to he done under and in virtue of the 
bankruptcy, until the final distribution and 
settlement of the estate of the bankrupt, and 
the close of the proceedings in bankruptcy." 
This clause it holds "to include the jurisdic- 
tion to entertain suits to adjust all adverse 
claims, and to collect all outstanding debts." 
It further holds, that the circuit court, under 
the 8th section of the act, vpas given juris- 
diction of the case. The view taken is, that 
"a debt claimed by, and due to, the bank- 
rupt, from any pei-son, is a right of prop- 
erty in the bankrupt," assignable under the 
act, and suable by the assignee; that the 
<lebtor, in every such case, is, necessarily, in 
the sense of the act. an adverse party, be- 
cause he does not pay the debt, and resists 
its payment, on suit brought, and that the 
statement in the 8th section, that the juris- 
diction therein given to the circuit court is a 
eoncurrent jurisdiction with the district court, 
shows that the district court has, by the 
Gth section, jurisdiction of such a suit. This 
reasoning is, to my mind, entirely unsatis- 
factory, and on the grounds before stated. 
The statute does not say that the circuit 
<'Ourt shall have jurisdiction of every suit to 
which the assignee is a party, and wherein 
he is an adverse party to the other party, 
touching the property or rights of property 
mentioned. The fact of bringing the suit, 
makes the party bringing the suit against 
the assignee, and the party against whom the 
assignee brings the suit, a party adverse to 
the assignee, in the suit. The statute does 
not speak of "an adveree party." It speaks 
of a person claiming an interest adverse to 
the assignee, touching the property or rights 
of property referred to. 

In Pritcliard v. Chandler [Case No. 11.43UJ, 
Mr. Justice Curtis follows such decision of 
Judge Stoi-y, and holds that, "a suit by an 
assignee, to recover a debt due to the bank- 
rupt, is," under the Sth section of the act of 
1841, "a suit against a person claiming an 
adveree interest touching a right of property 
of the bankrupt, within the meaning of that 
section of the act, and that such a suit is. 
therefore, within the jurisdiction" of the cir- 
cuit court. 

The case of McLean v. Lafayette Bank 
[Case No. 8.885], did not involve the ques- 
tion, for that was a suit to set aside certain 
alleged liens on the property of the bank- 
rupts, as created in f raiid of the bankruptcy 
act. 

Opposed to the construction put by Mr. 
Justice Story and ilr. Justice Curtis, on the 
Sth section of the act of 1841, is the language 
of Mr. Justice Nelson, in Re Conant [Case 
No. 3,086], where he says, that the limitation 
in that section "applies only to suits growing 
out of disputes in respect to property and 



rights of property of the bankrupt which 
come to the hands of the assignee, and to 
which advei-se claims existed while in the 
hands of the bankrupt, and before the as- 
signment." 

X.'uder the present bankruptcy act, the uni- 
form current of decisions has been in ac- 
cordance with the views of this court in 
Sedgwick v. Casey, no case being cited which 
holds a different view- 
In Woods V. Forsyth [Case No. 17,992], the 
circuit court for the district of Missouri 
(Judges Treat and Krekel) held that it had 
not "concurrent original jurisdiction given 
it by the bankrupt act, for the collection of 
the debts due the banknipt and the settle- 
ment of his estate;" that the concurrent ju- 
risdiction conferred hy the 2d section of the 
act "is confined to cases in which there is u 
disputed title or claim to property, to suits 
in which some title or claim to the property 
or assets, adverse to that of the assignee, is 
set up;" and that the court had no jurisdic- 
tion of the suit before it, which was a suit 
by an assignee in bankruptcy to collect a 
debt due by the defendant to the bankrupt 
prior to the bankruptcy. 

In Re Krogman [Case No. 7,936], the dis- 
trict court for the Eastern district of Mich- 
igan (Judge Longyear) concurred with the 
A'iews of this court in Sedgwick v. Casey. 

In Davis v. Andei-son [Case No. 3,623], in the 
district court for the Eastern district of Mis- 
souri, Judge Treat states his view to be, that 
the limitation in the 2d section of the act 
"is to be confined to controversies about pi-op- 
erty rights, or legal and equitable titles to 
property." 

In Goodall v. Tuttle [Case No. 5,533], which 
was a suit in the district court for the West- 
ern district of Wisconsin, brought by an 
assignee in bankruptcy to collect a debt 
claimed to be owing b.v the defendant to the 
bankrupt at the time of the commencement 
of the bankruptcy proceedings. Judge Hop- 
kins says, that the 2d section of the act does 
not clothe the circuit court with jurisdiction 
of such a case. 

The case of Baehman v. Packard [Case No. 
709], is a case precisely like the one at bar. 
The plaintiff, as assignee in bankruptcy, 
brought suit in the cii'cuit court for Oregon, 
to recover the amount due on a promissory 
note made by the defendant to the bankrupt 
before the bankruptcy. There was a demur- 
rer to the complaint, assigning for cause that 
the court had not jurisdiction of the subject 
of the action. The opinion of the court 
(Deady, J.) is very full, on the question, and 
holds the same views which I have main- 
tained in the present case. It cites the de- 
cision of Judge Story under the act of 1841, 
and examines it, and dissents from it, and 
sustains the demurrer. 

There must, therefore, be judgment for the 
plaintiff, on his demurrer to the special plea. 
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pRisciP.iL AXD SCRETY— Extension' of Time — 
Belease of Scketv. 

If a creditor having tlie bond of his debtor 
with a surety, takes a new security payable at 
a day* beyond the time of payment of tlie bond, 
without the consent of the surety, with the un- 
derstanding that he was not to trouble the 
principal for the money, unless the new secu- 
rity should prove to be good for nothing, the 
surety is discharged, and his remedy is in eq- 
uity. 

This was a suit in equity, in which the 
plaintiff [Joseph Smith] stated that he was 
surety for Thomas Mount, iu two single bills 
for $1000 each, dated in July, 1815; one pay- 
able with interest on the 1st of July, 1817, and 
the other on the 1st of July, 1818, to Anthony 
Crease, the defendant's testator; and when 
he thus became surety, he took a deed of trust 
upon the property of Mount for his indem- 
nification. That the first of the bills having 
become payable, and remaining unpaid; and 
before the second had become payable, the 
creditor, Anthony Crease, without consulting 
the plaintifif, took from Mount an assignment 
of one J. W. Bronaugh's bond for §2000, to 
one Richard "Weedon, who had assigned it 
to one John Moimt, who had assigned it to 
the said Thomas Mount; which bond was pay- 
able on the 1st of Jlarch, 1819, eight months 
after the last of the bills in which the plain- 
tiff was a surety, and was to be held by 
Crease as a collateral secm-ity for Mount's 
debt; that is to say, the said Anthony Crease 
was "to use due diligence to collect the said 
debt of the said J. W. Bronaugh, and if the 
same was not collected, your orator did sup- 
pose that resort was to be had to the said 
Thomas Jf ount, and the other assignors of the 
said bond." That when the plaintiff was in- 
foi'med of this arrangement, he considered 
himself released from his responsibility, and 
gave up to the said Thomas Mount the lien 
which he held for his indemnification. That 
Crease obtained judgment against Bronaugh 
upon the bond, but he never imid it, and was 
discharged under the insolvent act. That 
Crease did not bring suit against the as- 
signors. That after this arrangement. Crease 
never set up any claim against the plaintiff 
for Mount's debt, and died in September, 
1820, leaving the plaintiff under a belief that 
be was no longer liable for the debt; but that 
his executors have obtained judgment at law 
against him upon the bills, and will enforce 
the same unless restrained, &c. 

The defendants, in their answer, deny that 
Bronaugh's bond was received in payment of 
the debt of Mount, or on any other tei*ms than 
as a collateral security. They deny that their 
testator agreed, or bound himself to wait the 



1 [Reported by Hon. William Cranch, Chief 
•Tudge.] 



result of the collection of Bronaugh's bond; 
or in any manner precluded himself from pro- 
ceeding against Mount and his surety when- 
ever he pleased, on their original obligations. 
They deny that the plaintiff took the deed of 
trust for his indemnity when he became sure- 
ty for Mount, and that his supposed exonera- 
tion was the motive for Ms release of his lien 
upon Mount's property. In order to account 
for not having brought suit against the as- 
signors of Bronaugh's bond, they say they 
have been infonned that John Mount and 
Richard Weedon are insolvent. They also 
say tliat they haTe returned Bronaugh's bond 
to Thomas Mount. 

The deposition of Thomas Mount was taken, 
in which he says, that, "as he" (Mr. Crease) 
"appeared imeasy, I told him I would give 
him this bond," (that is, Bronaugh's bond,) 
"with the understanding that he was not to 
trouble me for the money without this bond 
should prove good for nothing, to which he 
agreed, and took the bond, and accordingly 
never did ask me for any part of the principal 
afterwards." The receipt giveh by Mr. Crease 
for Bronaugh's bond was as follows: "Mem- 
orandum. Received, Alexandr-ia, 3 April, 1818, 
of Mr. Thomas Mount, J. W. Bronaugh's 
bond, assigned by Richard Weedon to John 
Mount, and by John ilount to Thomas Mount, 
for S2000, which I hold as coUatei-al security 
for moneys due me. Anthony Crease. Said 
bond becomes due, 1 March, 1819." 

The cause having been set for decree by 
consent, and submitted to the consideration 
of the com-t (in the absence of THRUSTON, 
Circuit Judge) during the vacation, 

. MORSELL, Circuit Judge, at Novemhei- 
term, 1824, after stating the case, delivered 
the opinion of the court, as follows: 

Although the testimony of Mount is thus 
let in, it would be still insufficient, tmless for- 
tified by sti'ong and pregnant circumstances, 
being contradicted by the oatli of the defend- 
ants. Let us, then, examine what the circum- 
stances are. Was there any previous engage- 
ment on the part of Mount to give this addi- 
tional security, at the time it was given, for 
any other and different consideration? None 
such appeai-s in the proof iu the case. In the 
absence of all proof on the subject, what is 
the common and ordinary understanding in a 
case where the bond of another man is as- 
signed as such collateral security? Is it not 
universally and invariably implied that he 
shall use all necessary and legal steps to ob- 
tain payment from the obligor, (unless in- 
solvent) first, and before he proceeds against 
the assignor? And does not the law raise 
such an implied condition? But this is a 
stronger case than the ordinary; for the bond 
of Bronaugh thus received, had actually a con- 
siderable time to run, beyond the time when 
both the notes would fall due, before it could 
even be demanded. Can it be supposed for a 
moment, that it was not understood between 
the parties, that Crease should at least iu- 
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dulge Mount on the bills until Bronaugh's 
bond should become due, so that it might be 
ascertained whether that obligation would be 
paid or not? And what has been the conduct 
of Crease and his executors? Have they not 



Should not such a defence have been set up 
to the action at law, especially as to the single 
bill which had not fallen due at the time of 
the agreement? On this point, I confess I 
have felt considerable difficulty in thecouri^e 



actually waited, and indulged Mount for . of my examination into the subject. I have 

years after the bills became due, and until found the American authorities differing, 

after the suit Against Bronaugh had been I some being on one side, and some on the oth- 

prosecuted to a stage conclusively to show i er. The English authorities are pretty clear 

that no fruits were to be had from the judg- ■ that the chancery forum is the proper one; 

ment; that Bronaugh was a bankrupt; their 1 and I incline to tliink so also, 

own actions thus strictly corresponding with ' Let the decree, therefore, in this ease, be for 

what Mount states to have been the agree- j the complainant, making the injunction per- 

ment. i petual. The authorities relied on are: 7 Bac. 

It does seem to me, therefore, that these | Abr. 306; 10 Johns. ISO, 587; 6 Yes. 73i; 

circumstances are strong and pregnant, and . 18 Yes. 21; 2 Yes. 540. 

completely fortify and establish ilount's j _ 
testimony. Before, however, the legal effect i 

is considered, I will notice some other parts j Case No. 13 OSS. 
of the ease. 

1. As to the time which was suffered to j SMITH v. The CREOLE et al. 
elapse between the time when the bills be- i [4 Am. Law J. (N. SO oo8; o Pa. Law J. Rep. 
came due, and that of suits being brought ; 186; 9 Leg. Int. 74.] 

against Mount and Smith; I should say that i District Court, E. D. Pennsylvania. April o, 

mere delay to call on the principal debtor, | 1852.i 

or mere forbearance to sue him would not i Cor-nsios in Hakboh — Pkesence of Pilot— Ef- 

amount to a discharge of the surety, unless fect of Compulsory Pilot Laws. 

gross laches were proved. I am not prepared [i. A vessi'l having on board a licensed pilot, 

to say that the negligence in this case did in compliance with a compulsory pilot law sucli 

•' , . , „„ i„^T,^c, ■ as the act of Pfunsylvania of Marcli 29, 1803. 

amount to such gross laches. -^ ^^^ ^^^^^^ ^^^. .^ (.ollision which happens 

2. As to what is stated in the answer to ' through her fault while being navigated under 
have taken place between one of the defend- his command. Not being selected by the vohm- 
ants and the complainant Smith, shortly j tary act of the owners or master, his wrongful 
, ' " ' ; . J. .-, -4. „„„5„^4. T,:, * acts are not imputable to them, or to the ves- 
before the bringing of the suit agamst ban, i ^^j^ ^^ ^^^ ground of agency.] 

the negotiation and the offer appear to have \ ^^ ,j,j^^ Pennsvlvania compulsory pilotage la^^■ 
taken place with a view to prevent suit be- ] ^f ^gOS applies to foreign as well as American 
ing brought, and in a spirit of compromise; ; vessels.] 

and there does not appear to have been any j [3, Quaere, whether a vessel may be liable in 
such clear binding promise or engagement '. rem for a tort under circumstances which ex- 

on the part of Smith, as to revive and set : '^^'^fJY ^^'''"'''' ^'"^'"*^' """ ^^"^ ^*'''' °^ ^^'" 
up the claim, if the same was, at the time, > 

extinguished as to him, and which will noAv '• [This was a libel in rem against the ship 
be considered by applying the law to what j Creole to recover damages alleged to have re- 
appears to be the proof in the case. . suited from a collision.] 

The law, as clearly laid down and settled. ^ j^ Wharton and R. R. Smith, for libel- 
will, I think, be found to be this: The surety _ jj^^t. 

being importantly interested in the contract, '■ -^j. i^ane, for the Creole, 
or agreement, there should be no transaction ; ^j;^. Sanderson, for the Sampson, 
with the principal without acquainting him 

therewith. The original implietl contract is, KANE, District Judge. The Creole, a 
that as far as the nature of the original i British ship, outward bound, and in charge 
security will admit, the surety, paying the ■■ ^j g^ licensed pilot, left her moorings at one 
debt, shall stand in the place of the creditor; , ^^ ^-^^ Delaware whaiTes, under tow of the 
so also the surety has a right, the day after I steam tug Sampson, and immediately after- 
the bond is due, to come into a court of ehan- , ^^ard ran afoul of the John Smith, a small 
eery and insist on its being put in suit ; steamer lying at the island opposite the city, 
against the principal debtor; and finally the rpj^^ present libel is against both the Creole 
law seems to be clear, that if a creditor agree , .^nd the Sampson, for the damage which was 
with his debtor to postpone the day of pay- occasioned by the coUison. There was un- 
ment, or in any other way to change the ; questionably fault on the part of one or both 
terms of the contract, without the consent of j ^^^^ respondent vessels, and there was none 
the surety, the latter is discharged, even al- j ^^ ^he part of the libellant. The ship was 
though the change should be for his ad- . arawn out from the dock while the tide was 
vantage. too strong for the steam tug to counteract it; 

The last consideration will be, that admit- ijpsides which, as it seems to me, the opera- 
ting the arrangement thus to have operated ti^n of removing her was performed unskill- 

a discharge, is the complainant in time, and — 

before a proper court, with his defence? 1 [Reversed in Case No. 13,033.] 
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fully; the ship heing made to describe three- 
quarters of a circle, while under full tideway, 
instead of a single quadrant, before her head 
■could get round to her course down the river. 
She had not completed this gj-ration when 
the collision took place. Regarding these, 
then, as the immediate causes of the acei- 
■dent, I should have no difficulty in decreeing 
for the libellant, as the party wronged, but 
for the fact that the real blame seems to me 
to rest upon the pilot alone. The ship and 
the steam tug were both of them under his 
orders, and there is no pretence that he was 
interfered with or disobeyed. 

By an act of assembly of Pennsylvania, 
passed March 29, 1803 [4 Smith's Laws Pa. 
73] provision is made (section 17) for the se- 
lection of pilots by the wardens of the port, 
nnd (section 18) for licensing the pilots so se- 
lected, after they shall have given bond with 
surety in a sum not exceediog five hundred 
■dollars, nor less than three hundred, for the 
faithful performance of their duties. The 
29th section of the same act makes it the 
duty of all sea-going vessels to employ one 
■of the pilots so licensed. The language of 
the section, so far as it bears on the case 
before me, is as follows: "Every vessel, 
l)ound to a foreign port shall be obliged to 
receive a pilot; and the master shall make 
linown to the wardens the name of the pilot 
who is to conduct her; and if he neglect to 
make such report, he shall forfeit and pay 
the sum of sixty dollars; and if the master 
shall refuse or neglect to take a pilot, the 
master, owner, or consignee of such vessel 
shall forfeit and pay to the wardens a sum 
■equal to the half-pilotage of such vessel, to 
the use etc." By a supplement to this act, 
passed Feb. 24, 1820, the penalties I have re- 
cited are declared to be liens upon the vessel, 
4ind process in the nature of admiralty pro- 
'Cess is directed to issue from the state courts 
to enforce their payments. Though claims 
for half pilotage are thus put upon the same 
footing as the claims of material men against 
'domestic ships in regard to which the TJnited 
States courts have always felt themselves au- 
thorized to take jurisdiction of the statutory 
lien, I have not heretofore sanctioned the use 
of our admiralty process to collect them. So 
far as I know, the admiralty courts, like those 
of more general equity, have refused their 
:aid to the enforcement of penalties, even 
such as were imposed by law for a breach of 
^'ontract sti'ictly within our cognizance. I 
have done so myself, under the passenger 
law, more than once, when this very ship, 
the Creole, or one of the same name, was 
the delinquent, and, if my memory serves 
me, in cases also under other acts of con- 
:gress. And I have felt the less inclined to 
.-admit a departiire from this principle in cas- 
>es arising under the Pennsylvania ijilot act, 
because I loiew not only that the act itself 
was the subject of constant and gi-ave con- 
troversy with reference to its effect on the 
Jiavigatiug interests of our port, but also that 



its constitutional validity had not been fully 
conceded among the members of the profes- 
sion. I do not remember that, in any one 
of the numerous cases of collision that have 
been so ably discussed before me, there has 
ever been an inquiry whether there was or 
Avas not a pilot on board the offending ship. 

Whether I shall be required hereafter to 
recognize the half pilotage lien as one to be 
enforced in the admiralty of this district, is 
a question not necessary to be considered 
now. But a recent decision of the supreme 
court of the United States (Jan. T., 1852), 
by declaring that the pilot acts are within 
the constitutional sphere of state legislation, 
has given great interest to the other ques- 
tion, whetlier the presence of a pilot on board 
and in command exonerates the vessel and 
cargo from liability for a collision. I cannot 
disguise from myself that this may be a mo- 
mentous question, in its bearings on the safe- 
ty of our bay and river navigation, and not 
remotely on the prosperity of our city. 1 
fear that our whole system of pilot laws: 
the humble grade of qualification which it ex- 
acts of the candidates for pilot's license; the 
imperfect manner in which their qualifica- 
tions are tested; the tenure of the pilot's of- 
fice, independent of eveiytliing outside the 
board of wardens; the very limited security 
Avhieh he is required to give; and the com- 
pulsion which rests on the master of an in- 
ward-bound, vessel to accept the first pilot 
that boards him,— all these, taken together, 
do not promise such a safeguard against col- 
lisions on our long and intricate river, or 
^uch an assured indemnity for the conse- 
quences of them, as to make us willing to 
forego, if we can help it, all recourse for a 
party aggrieved against the vessel that has 
run him down. I think, too, I can see that 
one class of vessels, which the policy of 
the admiralty has heretofore held to a most 
rigorous accountability, and which has been 
able, as a class, to respond moi-e amply than 
any other for the damage it may have done, 
will hereafter find it politic, if it be practica- 
ble, to devolve its liabilities for collisions up- 
on some licensed pilot and his three or five 
hundred dollar surety, to be sued at common 
law. The "question, however, is not I appre- 
hend, a new one, either in its principle or 
Its terms. There can be no liability for col- 
lision where there has been no wrong. The 
foundation of the demand against the own- 
er, in personam, or his vessel, in rem, is that 
he or his representative had the power to 
prevent the wrong. The master is the own- 
ei-'s representative, for the owner selects him, 
and substitutes him for himself, or does 
without him, if he pleases, and takes the 
command in person. "Qui facit per alium," 
etc., explains this liability very perfectly. 
But it has never been held that the ship 
owner should answer for the conduct of a 
prize master, or the piracies of a revolted 
crew— nay. not even for their contracts, 
thoiagh made for the benefit of the ship,— 
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The Anne [Case No. 412],— and for the sim- 
ple reason that there is no such thing as a 
representative in invitum, and no such thing 
as a liability for the acts of a stranger. The 
pilot, if it is the law that places him in the 
charge of a vessel, is as little the owner's 
representative, as the marshal is who holds 
her in possession under a writ of attach- 
nieut. 

Our only inquiry then is whether it is the 
law or the ship owner that puts the pilot on 
board? Is it a case of compiilsion? or is it 
not? I confess I cannot see what discretion 
is left to the owner or his representative, 
save that which belongs to every man, of 
violating a law and taking the consequences. 
If the Creole had not received a pilot, she 
would have incurred a penalty of sixty dol- 
lars, to begin with, for not reporting her 
pilot's name to the wardens, and a further 
penalty, to the use of the Pilot's Society, 
equal to half the charge for pilotage; and for 
these penalties she might have been arrest- 
ed, brought back to the wharf, libelled, and 
sold. Besides, the words of the act are 
strong ones: "She shall be obliged to re^ 
ceive a pilot;*' and a state court, having full 
criminal jiirisdiction according to the com- 
mon law, might, peradventure. hold that to 
violate an injunction like this, was to com- 
mit a misdemeanor. This looks very like 
compulsion. 

If we pass from principles to authority, 
the question at the present day seems equally 
clear. The reports of some of the early cases 
do not distinguish as carefully as they might 
between the compulsory and the voluntary 
employment of a pilot, and the reasons which 
have sometimes been given in the common 
law courts might apply equally well to one 
or the other. .Milligan v. Wedge, 12 Adol. & 
13. 742, and cases thc-re cited. But I believe 
no judge, except Sir .Tohn NichoU, in The 
Girolamo [3 Hagg. Adm. 169] and other cases 
in 3 Hagg. Adm., has ever held a party liable 
for the conduct of third persons whom the 
law compelled him to employ. The fully rea- 
soned decisions of Dr. Lnshiugton, in The 
Protector [1 W. Rob. Adm. 57], The Maria 
[Id. 95], The Diana [Id. 131], and The Duke 
of Sussex [Id. 275], explained by himself 
in The Agricola [2 W. Rob. Adm. 10], The 
Batavia [Id. 407], The Eden [Id. 442], and 
other cases, in 2 AV. Rob. Adm., must be re- 
garded as tixing the law of the Bnglisli admi- 
ralty on the subject. Where a pilot has been 
received on board in obedience to a statu- 
tory injunction, and the blame of a collision, 
occurring while he is in charge, is not shared 
by the officers or crew, and is not referable 
to the defective character of the vessel itself, 
the vessel and her owners are not responsi- 
ble. Smith v. Condry, 1 How. 34. I thought 
at first, on reading over the adjudications of 
Sir John Nicholl, that there might be a reason 
for not applying the general rule to the par- 
ticular case before me; and I invited, there- 
fore, an argument upon the two questions; 



1st Whether the compulsory provisions of 
our pilot acts apply to foreign ships. 2nd. 
And whether there might not remain a re- 
course in rem, though the owners were dis- 
charged from personal liability. But I now 
see no reason for either of these exc-eptious. 
Whatever may have been the case under 
some of the British pilot laws, the words of 
which might, by reference to other statutes, 
be consti-ued without too much effort, so as t& 
exclude foreign vessels, the general English 
law makes no distinction; and in the I'enn- 
sylvania act, which makes part of our ques- 
tion, the phraseology is too clearly general to 
be misapprehended. Indeed the Pennsylva- 
nia act, so far from relieving foreign vessels 
from its operation, mulcts them in special lia- 
bilities- Acts Pa. 1803. p. 7G, § 27. Obvious- 
ly there is no reason of policy to foun<l a dis- 
tinction on between the two. AVhen the act 
is considered as a police regulation to guard 
against accidents from collision, or us the 
means of providing vessels with guides to the 
navigation of the bay and river, familiar with 
its tides and channels and with the regiila- 
tious and usages of the port, it should bear 
on all alike, for all alike derive benefit from 
it, and alike require to be controlled. 

The other question also, though expressed 
in general terms, was in fact suggested by 
the proviso of British statute, which reserved 
\ to the admiralty its jurisdiction in cases of 
damage under the pilot system, while tak- 
ing away in cei-tain cases that of the courts 
of common law. It is enough to say that the 
question cannot arise on the language of the 
Pennsylvania act. 

This last question might perhaps invite a 
discussion on the broader ground which was 
taken by the advocate for the Creole. AYhat 
is the admiralty import of a proceeding in 
rem? .And does it so connect itself with the 
, (luestion of a personal liability, as that the 
thing may be liable, although the owner 
is not. and never has been? I do not refer 
to the case of a hypothecation, actual or con- 
structive, as there is a bottomry, or where the 
question is of affreightmertt. or supplies, or 
seamen's wages. All these belong to the 
category of contract. But how is it with the 
recourse in rem in a cause of damage by col- 
lision? The English books do not help us 
to answer. The standard treatise of old 
Clerke has not a word about collisions, or 
the redress for them, and not a word about 
proceedings in rem, exceirt wliere the disputo 
concerns the title or right of possession in a 
ship. What we recognize as the process in 
rem would seem to have been introduced into 
the courts of admiralty after the time of 
Queen Elizabeth, and was probably resorted 
to at first as a means of saving some part of 
their ancient jurisdiction from the innovating 
grasp of the common law judges. It must 
have been laiown as early as 1(>48. when the 
ordinance of the commonwealth declared the 
admiralty jixrisdiction to be against the ves- 
sel and her apparel in cases of damage among 
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others; but this ordinance having expired at 
the Restoration, in 1660, Godolphin, whose 
wort -was published the year afterwards, 
malces no allusion to this as a form of pro- 
cess. Godol. c. 4, p. 41. There is, properly 
speaking, no lien in a case of collision, and 
cannot be, for the subject is tort. Yet the 
remedy, according to the ancient and practi- 
cally approved opinion in this district, is not 
affected by a change of property in the thing; 
no one has contended in this court that his 
vessel was free of liabilities for a collision be- 
cause he had purchased her after it took 
place. Doctor Lushington almost asserted a 
doctrine like our own when he decided in 
The Aline, 1 W. Rob. Adm. 117, 119, that the 
decree in favor of the party damaged took 
precedence of a bottomry bond. But in The 
Druid, Id. 399, where the immediate question 
was brought to his notice more directly, he 
passed it by with the remark that an inno- 
cent purchaser may possibly have his ship 
arrested and sold for damages done by her 
before his iDurchase; and, generally speak- 
ing, the judicial opinions in the English ad- 
miralty, and the treatises which follow them, 
Lord Tentei'den's among the rest, seem to re- 
gard the vessel and her owner as legally con- 
vertible terms. Still I cannot help thinli- 
ing that there is a difference between them, 
and that the remedy in rem is not merely an- 
other mode of giving effect to a personal lia- 
bility. I have myself endeavored to ti*ace 
the analogies and historj^ of this form and 
measure of redress through the Roman law 
and the maritime codes of a later period 
But the libraries to which I have access are 
so imperfect as to leave me uncertain of the 
correctness of my conclusions. ITor the pres- 
ent case it is enough to say, the vis major 
of the law must be esteemed as efCective as 
any other in absolving both the ship and her 
owner; and that, therefore, whether the ves- 
sel can or cannot be regarded in any case as 
the subject of an independent liability, she 
can never be regarded as liable for the eon- 
sequences of an act done under legal compul- 
sion. I shall therefore dismiss the libel; but 
without costs. Decree accordingly. 

[The cause was taken to the circuit court on 
an appeal, where tlie decree of this court was 
reversed. Case No. 13,033.J 
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SMITH V. The CREOLE et al. 

[2 Wall. Jr. 485.] i 

Circuit Court, E. D. Pennsylvania. April. 
1853.2 

TowiNO Tugs— Statutes with Penalts— Pi'ulic 

Pilot — Liabilitv op Ship for 

His Negligence. 

1. Where a larger vessel— a ship— is in tow of 

a small one — a steam tug— the latter is in law 

1 [R('])orted by John William Wallace, Esq., 
and lu're reprinted by permission.] 

2 [Reversing Case No. 13,032.] 
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regarded as the servant of the former; and be- 
ing thus its agent, and so hound to obey its or- 
ders, is not responsible for damage in the prop- 
er course of the employment. 

[Followed in The Sampson, Case No. 12,- 
280. Cited in The Belknap, Id. 1,244; 
The Frank Moffat, Id. 5,060; Albina Fer- 
ry Co. V. The Imperial, 3S Fed. 617; The 
Express, 46 Fed. 863; Homer Ramsdell 
Transp. Co. v. Compagnie Generale Trans- 
atlantique, 63 Fed. 853.] 

[Cited in Saulter v. New York & W. S. Co., 
88 N. C. 123.] 

2. The Pennsylvania pilot act of 29th March, 
1803 [4 Smith's Laws (Pa.) p. 67], which 
"obliges" vessels going out of or coming into 
the port of Philadelphia to receive a pilot, under 
a "penalty," and "forfeiture" of half-pilotage, 
which the act makes a lien upon the ship, and 
recoverable in the admiralty, is not compulsory, 
but is optional. The ship need not take a pilot, 
if it prefers to pay the penalty or forfeiture. 
Hence, there being a direct privity between the 
pilot and the ship, the latter is liable in ad- 
miralty for damage caused by his acts. 

[Followed in Chase v. Crary, Case No. 2.626. 
Cited in Camp v. The Marcellus, Id. 2,347; 
The China, 7 Wall. (74 U. S.) 06; Sherlock 
V. Ailing, 93 XT, S. 107.] 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Penn- 
sylvania.] 

An act of assembly of Pennsylvania, passed 
in 1803, provides tor the selection of pilots 
by the wardens of the port, and for licensing 
the pilots so selectea, after they shall have 
given bond with surety in a sum not exceed- 
ing five hundred dollars, nor less than three 
hundred, for the faithful performance of 
their duties. And one section declares that 
"every vessel (including, of course, foreign 
vessels), &c., shall be obliged to receive a 
pilot— in the case of an inward bound vessel, 
the pilot who shall first offer himself; and in 
the case of one outward bound, It is enacted, 
that the master shall make known to the 
wai'dens the name of the pilot who is to con- 
duct her (who, by understanding among the 
pilots, is always the same person who brings 
her up); and if he neglects to make such re- 
port, he shall forfeit and pay the sum of six- 
ty dollars; and if the master shall refuse or 
neglect to take a pilot, the master, owner, or 
consignee of such vessel shall forfeit and 
pay to the wardens a sum equal to the half- 
pilotage of such vessel, to the use of the so- 
ciety for the relief of distressed and decayed 
pilots, their widows and children." By a 
supplement to this act, the "penalties" above 
recited are declared to be liens upon the ves- 
sel, and process, in the nature of admiralty 
process, is directed to issue from the state 
courts to enforce their payment' See Act 
ilarch 29, 1803, §§ 17, IS, 29, and Act Feb. 24, 
1820 [7 Laws Pa. 40]. The act is a long and 
circumstantial one of thirty-seven sections, 
and under its provisions the port of Philadel- 
phia has long been almost exclusively gov- 
erned. It makes in short a complete and 
authoratative code of port warden law. Its 
title is "To establish a boai*d of wardens for 
the port 0^ Philadelphia, and for the regula- 
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tion of pilots and pilotage, and for other pui'- 
poses therein mentioned." It directs certain 
penalties, which it prescribes to be paid to 
the "Society for the Relief of Distressed and 
Decayed Pilots, their Widows and Children." 
But it does not establish or regulate or in 
any other way refer to that society, which 
was one previously in existence. The Penn- 
sylvania act, unlike one or more of the Eng- 
lish pilot acts hereafter mentioned, which, 
in effect, though not in terms, oblige or re- 
quire masters to take pilots aboard, does not 
contain a clause exempting masters or own- 
ers for damage done throiigh the neglect, de- 
fault, incompetency, or incapacity of the pi- 
lot. With this act in force, the Creole, a 
British ship, bound out and in charge of a 
licensed pilot, left one of the Philadelphia 
wharves, under tow of the steam tug Samp- 
son, a small steamer of sixty horse power; 
and in a very culpable manner, owing solely 
to the negligence of this pilot, ran foul of the 
John Smith, which was quietly moored in a 
proper place on the opposite shore. The ship 
and tug were, of course, both under the pi- 
lot's command, and there was no pretence 
that he was interfered with or disobeyed. 
On a libel filed against both the steam tug 
and the ship, the district court, from which 
the case came here by appeal, Avas of opin- 
ion that they were both exempted, from the 
fact that both were in charge of a licensed 
pilot, whom the court considered had been 
compulsorily taken aboard. [Case No. 13,- 
032.] 

In order to understand fully the arguments 
of court and counsel, and the cases which 
they cited on appeal, it is necessary to refer 
to certain other pilot laws, both American 
and EngUsh. The Pennsylvania act, on 
which this question arose, -was passed, as 
has been said, in 1803. Congress, as early 
as August 7, 17S9. had enacted (section 4, 
Act Aug. 7, 1789 [1 Stat. 54]) "that all pilots 
&c.. shall continue to be regulated in con- 
formity with the existing laws of the states 
respectively wherein such pilots may be, or 
with such laws as the states may respective- 
ly hereafter enact for the purpose, until fur- 
ther legislative provision shall be made by 
congress." New .Jersey, on February S, 1.S37 
(Acts 1837. p. 110), passed an act, which, 
though intended to establish and regulate pi- 
lots for certain ports not on the Delaware, 
provides for the case of a master of any ves- 
sel coming into any of the waters of New 
.Jersey, who shall refuse to take on board a 
pilot, &c. And the state of Delaware has 
also a pilot law and system. These three 
states, it is known, are all bounded by Dela- 
ware river and bay. And an act of con- 
gress, passed ilarch 2, 1837 [o Stat. 153], en- 
acts, that it shall be lawful for the master 
of any vessel "coming into or going out of 
any port situate upon waters which are the 
boundary between two states, to employ any 
pilot duly licensed or authorized by the laws 
of either of the states," &e. 



The first English pilot act of importance 
appears to have been passed in 1716. 3 Geo. 
I. c. 13 (5 Ruffh. St. 88; Id. 679; G RufCh. 
St. -iSlj. It recites the antiquity, usefulness, 
and skill of the fellowship known as the 
"Pilots of Trinity House," and that persons 
not belonging to that fellowship, and incom- 
petent, had lately interfered with their busi- 
ness, and lost or endangered many ships. 
It therefore forbids any person not belonging 
to that house to pilot ships under penalty of 
£10; saving, however, to all masters. &c., 
residing at Dover, Deal, or in the Isle of 
Thanet, the right to pilot their own vessels 
from any of those places; and it gives, al- 
ways, to every master, "the liberty to make 
choice of such pilot of the said society or fel- 
lowship as he shall think fit." The act de- 
clares that the number of pilots in the fel- 
lowship shall never be less than 120. It -no- 
where, in terms, "requires" or "obliges" the 
master to take a pilot; nor does it affix any 
forfeiture or "penalty" for his not doing so, 
except so far as he may come within the des- 
ignation of any person not belonging to that 
house, and may not come within the excep- 
tion of a master residing at Dover. Deal, or 
in the Isle of Thanet. And it nowhere, in 
terms, exempts an owner or master for dam- 
age done through the neglect, default, incom- 
petency, or incapacity of a pilot. 

Passing by a subsequent act. that of 48 
Geo. III. (A. D. 1808; 21 Ruffh. St. 479, c. 
104), an important act in the history of Eng- 
lish pilotage, but one not important in the 
statement of the case before us. we come to 
the act of 52 (Jeo. III., passed in 1812 (22 
RufEh. St. 714, c. 39). It recites (section 1). 
among other things, the wrecking of vessels 
and the loss of lives and property, from the 
ignorance and misconduct of incompetent 
persons attempting to pilot; and recites fur- 
ther the antiquity and usefulness of the pilot 
societies of Trinity House; and then provides 
(section 2) for the appointment of a body of 
fit pilots, in connection with the Trinity 
House, their rates of pilotage and contribu- 
tions to be made by themselves, to support 
their house. It enacts (section 0) that no 
person but a i-egular pilot shall take charge 
of vessels, tinder a money "penalty," which 
the act prescribes; that (section 10) not less 
than eighteen pilots, in succession, without 
intermission or any unnecessary delay, shall 
by day and night constantly ply at sea, or 
be afloat to take charge of vessels, &c., 
whose appi'oach is to be ma}ie known to 
them by signals, for the establishment of 
which the act provides; upon the making of 
AA-hich signals the pilots are forthwith to go 
off in time to fall in with such ships and ves- 
sels, "on pain of forfeiting, for the first of- 
fence, £20. for the second," &c. And the 
masters of ships (section 11) coming towards 
laud "shall display and keep flying the usual 
signal for a pilot to come on board;" and if 
a pilot is within hail or approaching, and the 
master does not facilitate his getting on 
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board, and give the charge of piloting his 
ship or vessel to such pilot, he "shall forfeit 
and pay double the amount" of the pilotage 
charge. It then enacts (section 30) that no 
owner or master of any ship shall he answer- 
able for any loss or damage, nor be prevented 
from recovering upon his insurance, for a 
loss occasioned by the neglect, default, in- 
competency, or incapacity of any regular pi- 
lot. It saves (section 31) the right of any 
person to proceed by civil action against pi- 
lots or other persons; and provides (section 
73) that nothing in the act shall "affect or 
impair the jurisdiction of the court of ad- 
miralty." 

Finally came a pilot act, passed in 1825, G 
Geo. TV., quite a long and particular act, but 
containmg, so far as we need refer to it, the 
same provisions as the act of 52 Geo. ITL, al- 
ready quoted. No one of these last acts, in 
terms, either "requires" or "obliges" the mas- 
ter to talje a pilot. The three last acts are 
sometimes severally called the "General Pilot 
Act." Relating, however, chiefly to vessels 
sailing on ceitain waters in the south of Eng- 
land, and not so obviously including vessels 
sailing on other rivers, the term is not clearly 
proper; and the extent of then- application 
lias been a matter of some diversitj' of opiu- 
ion. These acts do not, in tlieir terms, ei- 
ther embrace or exclude foreign vessels, but 
have generally been considered as not apply- 
ing to them. Independently of these so call- 
ed general pilot acts, are certain local pilot 
acts, proper to be mentioned. 

The Liverpool pilot act, 37 Geo. III. See 
3 Price, 318. That act places in the hands of 
a committee the power over pilots for the 
port of Liverpool; and after providing for 
their rates of remuneration for piloting ships 
into and out of that port, enacts, in one 
clause, "that the master of any vessel out- 
ward bound, who shall proceed to sea and 
shall refuse to take on board and employ a 
pilot, shall pay the full pilotage. A subse- 
quent clause of the same act provides, "that 
if the owner, master, or commander shall re- 
quire the attendance of a licensed pilot on 
board any ship or vessel, during her riding 
at anchor, such pilot shall attend such ship 
or vessel, and be paid for every day he shall 
attend, five shillings and no more." No 
clause of compulsion of any kind to have a 
pilot, nor any imposition of "penalty," is 
contained in this act. This act.'^like the Penn- 
sylvania act, and unlike the "general pilot 
act," contains no clause of exemption to mas- 
ter and owners for damage occasioned by the 
negligence, &e., of the pilot on board; nor 
exemi)tion from defence by insurers, from the 
mere want of a pilot. The Newcastle Pilot 
Act, section 41 (Geo. HI. c. 86, § 6; 1 W. Rob. 
Adm. lOS), very much in this respect, re- 
sembling the Pennsylvania statute, and en- 
acting that the owners or mastei-s of any for- 
eign ships, &c., coming into or departing from 
the said port of Newcastle, &c., "shall and 
they are hereby obliged and required" to re- 



ceive and employ a pilot licensed under the 
act; "and in case of their neglect or refusal 
to receive and employ such p^.ots as afore- 
said, they shall severally, nevertheless, an- 
swer and pay to the said master, pilots and 
seamen, the aforesaid pilotage duties." This 
act, like the Pennsylvania and Liverpool acts 
in this respect, and unlike the general pilot 
acts of 52 Geo. III., and G Geo. IV., con- 
tains in terms no clause of exemption of lia- 
bility to the master and owners, for damage 
occasioned by the negligence, &c., of the pilot 
on board. 

G. M. Wharton and R. R. Smith, for libel- 
lant, Smith. 
R. P. Kane, for the Creole. 
Mr. Sanderson, for the Sampson. 

The two questions in the case being: (1) 
Whether, under any view, the steam tug be- 
ing so small a vessel, was liable? (2) Wheth- 
er, having taken a regularly licensed pilot 
aboard, excused the ship; the fault, confess- 
edly, having been the pilot's alone. 

For the to wing-tug, the Sampson: 

It was said, that being so small a vessel — 
only about sixty-five horse power— and tow- 
ing a large foreign ship, she was a mere serv- 
ant of the ship, and that the case was quite 
different from the case of a large steamer 
towing small boats; in which last case, the 
smaller boat, which was often hitched on 
with several others, was necessarily in the 
custody and under the control of the large 
boat, , who, with few or no orders to any of 
them, dragged them just where she pleased. 

And this view, tliough not admitted by the 
libellant, or by the owners of the ship, was 
not so strongly contested. The argument was 
principally on the second point: on which it 
was argued. 

For the libellant: 

I. The language of this act we concede is 
strong. But the act itself has never been 
considered as obligatory. The reason prob- 
ably is, that the right of state legislatures to 
act at all on this subject, may be questioned. 
The subject is intimately connected with the 
duty "to regulate commerce with foreign na- 
tions and among the several states." And 
this duty the constitution of the United States 
gives to congress. Whether to congress ex- 
clusively, or not, is a matter which was long 
a subject of dispute, and is but just now set- 
tled. Cooley V. Board of Wardens, 12 How. 
[53 U. S.] 299. New Jersey, which bounds 
the Delaware bay and river on the east, has 
a pilot law; so has the state of Delaware. 
Since 1837 the United States have a pilot 
law. "That the subject of pilotage in bays 
and rivers bounded by tw^o states, is within 
the constitutional power of the federal gov- 
ernment, cannot," says Judge Rogers (7 Pa. 
St. 311), "I tliink, admit of doubt." Undoubt- 
edly the act of congress will excuse a vio- 
lation, in its favour, of any state act. 

II. On general principles of law, the em- 
ployment of a pilot under the Pennsylvania 
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act, was not obligatory. "In relation to those 
laws," says Blaclistone (1 Comm. Introduction, 
p. 58, § 2), "whiela enjoin only positive du- 
ties, and forbid sucli tilings as are not mala 
in se, but mala probibita, merely without any 
intermixture Of moral guilt, annexing a pen- 
alty to non-compliance, here, I apprehend, 
conscience is no futther concerned than by 
directing a submission to the penalty, in case 
of our breach of those laws. * * 'i' In these 
cases the alternative is offered to every man; 
'Either abstain from this, or submit to such 
a penaltj^;' and his conscience is clear, which- 
ever side of the alternative he thinks proper 
to adopt. *= * * These prohibitory laws do 
not malvc the transgression a moral ofCence 
or sin: the only obligation, in conscience, Is 
to submit to the penalty, if levied." He quotes 
Bishop Sanderson, whose language (De Con- 
sientise Obligations Prael, viii., g§ 17, 24) is 
"Lex pure poenalis obligat tantum ad poenam, 
non item ad culpam." 

III. This question is hardly open; for it 
is a question on a state enactment, judicially 
explained' by the highest court of the state 
itself. Bussy v. Donaldson, 4 Dall. [4 U. 
S,] 206, was decided by the supreme court of 
Pennsylvania in 1800, upon a pilot act similar 
in terms to the present one. Chief Justice 
Shippen then said: "The legislative regula- 
tions were not intended to alter, or obliterate 
the principles of law, by which the owner 
of a vessel was previously responsible for the 
conduct of a pilot; but to secure, in favour of 
every person (strangers as well as residents) 
trading to our poi-t, a class of experienced, 
skilful and honest mariners, to navigate their 
vessels safe up the bay and river Delaware. 
The mere right of choice, indeed, is one, but 
not the only, reason, why the law, in general, 
makes the master liable for the acts of his 
servant; and, in many cases, where the re- 
sponsibility is allowed to exist, the servant 
may not, in fact, be the choice of the master. 
For instance, if the captain of a merchant 
vessel dies on the voyage, the mate becomes 
captain; and the owner is liable for his acts, 
though the owner did not hire him, original- 
ly, nor expressly choose him to succeed the 
captain. The reason is plain: he is in the 
actual service of the owner, placed there, as 
it were, by the act of God. And so, in the 
case under consideration, the pilot was in the 
actual service of the owner of the ship, 
though placed in that service by the provi- 
dent act of the legislature. The general rule 
of law, then, entitles the plaintiff to recover; 
and we have heard of no authority, we can 
recollect none, that distinguishes the case 
of a pilot, from those numerous cases on 
which the general rule is founded." This con- 
struction of the pilot law, after an acquies- 
cence in it for forty-seven years, was again 
judicially established by the same court in 
Flanigen v. Washington Ins. Co., 7 Pa. St. 
306. "The act, it is true," say the court, "in 
its terms seems to justify the position as- 
sumed; * * « but in the consti'uetion of 



this act, we must avoid laying too much 
stress on particular expressions. * « * 
It is very evident from a glance at the act, 
connected with the knowledge we have of its 
history and subsequent legislation, there has 
been a conflict of interests between the own- 
ers of ships and vessels employed in the for- 
eign and coasting trade, and particularly the 
latter, on this subject; one contending for. 
and the other against, the compulsoiy employ- 
ment of pilots in the navigation of these 
waters. This difference has resulted in a 
compromise. The legislature have wisely de- 
cided not to compel the owners to employ 
one, but have permitted them, if they please, 
to compound, by paying half pilotage, for the 
benevolent and beneficial purpose of relieving 
distressed and decayed pilots, their widows 
and children. The act sets out an induce- 
ment to avail themselves of their services, 
but does not compel them to do so. This con- 
struction of the act is reasonable and just. 
The legislature had two objects in view; the 
encouragement of that meritorious and pa- 
triotic class of men, by employment in their 
profession, and when that cannot be accom- 
plished, by providing a fund, at the expense- 
of the owners, for the support of themselves, 
their widows and families, when, either from 
age or disease, they may need assistance. 
It is just, as to the owners, whose interest 
it is to encourage a race of men surrounded 
by peril and hardship, and who contribute- 
so much to the security of life and propertj-, 
in the intricate navigation of our waters. 
But while this object is kept steadily in view, 
care has been taken not to throw too great a 
burden on the owners, which would certainly 
be the result of compelling them to employ 
a pilot, and of course pay full pilotage, even 
when the master of the vessel may have- 
equal, if not greater skill, than those whom 
they may be obliged to employ; many of 
them being selected because of their intimate- 
knowledge of the navigation." 

IV, It is hardly necessarj' to refer to Eng- 
lish decisions on this point, but that of The 
Neptune the Second, in the English admi- 
ralty (1 Dod. 467), is vei-y strong. It was 
in November, 1814, two years and more 
after the act of o2 Geo. HI., containing the 
clause of exemption, but saving the rights of 
the admiralty, had passed. Sir William 
Scott says, "If the position could be main- 
tained, that the mere fact of having a pilot 
on board, and acting in obedience to his 
directions, would discharge the owners from 
responsibility, I am of opinion that they 
would stand excused in the present case; 
for I think it is sufficiently established in 
proof, that the master acted throughout in 
conformity to the directions of the pilot. 
But this, I conceive, is not the true rule of 
law. The parties who suffer are entitled to 
have their remedy against the vessel that 
occasioned the damage, and are not under 
the necessity of looking to the pilot, from 
whom redress is not always to be had, for 
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compensation. The owners are responsible 
to the injured party for the acts of the pilot, 
and they must be left to recover the amount, 
as well as they can, against him. It cannot 
be maintained that the circumstances of hav- 
ing a pilot on board, and acting in conform- 
ity to his direction, can operate as a dis- 
charge of the responsibility of the owners." 
The case of The Transit, not reported, but 
referred to as decided by Sir John Nicholl 
(1 W. Rob. Adm. 50), seems to have been 
decided in the same way. And while Dr. 
Lushington, in cases which will be cited on 
the other side, has said that Sir William 
Scott did not know of the passage of the act 
of 52 Geo, III,, this would seem to be less 
probable than that, considering the juris- 
diction of the admiralty undisturbed by the 
act, he meant to decide that, notwithstanding 
the master was obliged, so far as penalty 
obliged liim, to talie a pilot; and admitting 
tliat the clause of exemption would release 
him and the o-OTiers in a common law court, 
yet, as the act declared that nothing in it 
should affect or impair the jurisdiction of 
his court, the sliip was still liable in his 
court In other words, he meant to decide 
tliat it was the clause of express exemption, 
and not tlio mere penalty on such compulsory 
taking of a pilot, as a penalty made, which 
exonerated the vessel. This view of the act, 
in its effect on proceedings against the ship, 
is also taken by Sir J. Nicholl, in The Giro- 
lamo, 3 Hagg. Adm. 180. "The next clause in- 
deed enacts," says this learned judge, "that 
nothing in this act is to deprive persons of 
any remedy or remedies upon any contract of 
insurance, or of any other remedy what- 
soever, wiiicb they might have had if this 
net had not been passed, by reason or on 
account of the neglect, default, incompeten- 
cy or incapacity of any pilot duly acting 
in charge of any ship:" and then comes the 
section, expressly saving the jurisdiction of 
The court of admiralty. If, then, all the for- 
mer remedies are to remain, and if the juris- 
diction of the court of admiralty is to be 
unimpaired, the remedy against the ship 
still exists, and masters and owners are 
only exonerated from personal responsibil- 
ity. Before any of these acts passed, there 
can be no doubt that a pilot being on board, 
would not have exempted the owner from 
responsibility; what is then meant by "any 
other remedy or remedies whatsoever?" The 
remedy reserved, and the jurisdiction re- 
served, appear to me to mean, by the most 
just and fair construction, the remedy, m 
rem, in this court, according to the existing 
rule of the maritime law of nations. Now 
our act contains no clause of exemption; 
while its obligations to take a pilot on board, 
are really not so compulsory as those of the 
act of 52 Geo. III., for this last contains a 
penalty of double pilotage, whereas ours con- 
tains a penalty of but half pilotage. And 
without considering what might be, or what 
have been the decisions of our state com- 



mon law courts, we have the decisions of Sir 
■William Scott and Sir John J^^icholl, in The 
Neptune the Second and in the Girolamo, 
sustaining the liability by remedy, so far as 
the vessel itself extends, in this, a court of 
admiralty. Fletcher v. Braddiek, 2 Bos. & 
P. (N. K.) 182, though not a case arising on 
the pilot acts, seems to declare a principle 
such as we seek to establish. There the de- 
fendants being owners of a ship, had char- 
tered her— ship, master, mates and men— to 
the government, who put on board a com- 
mander in the navy and a king's pilot; and 
while under the orders of these, damage 
was done by a careless collision. But not- 
withstanding that charter party gave com- 
plete control of the ship to the government 
for the time being, and both master, mates 
and men were stipulated to be under the 
control of government, the court held that 
with regard to third persons, the ship was 
to be considered as the ship of the owners; 
and that they were liable for the damage. 

For the ship, the Creole: 

The question is, whether it is the law or 
the ship owner which put the pilot on board? 

I. The case is to be decided on the lan- 
guage of the act; and that language is to 
be construed by the rules of law— not by the 
understanding of ship owners. The state 
of Pennsylvania, governing by a system 
meant to comprehend the entire subject of 
navigation in the Delaware river and bay, 
"obliges" every vessel to receive a pilot; and 
affixes "a penalty," which it makes a lien, 
for the omission to do so, and gives to pilots 
specific liens and remedies to enforce them. 
The right of the state to pass this law, is 
settled conclusively. Cooley v. Board of War- 
dens, 12 How, [53 U. S.] 300. It was never a 
matter of any practical doubt; for congress, 
as early as August 7th, 1789, acknowledged 
and assisted the states in regulating this 
matter. 

n. The subjection of the navigation to a 
public control, is a most important matter 
of state. The law meant— as public policy 
and necessity requires that it should mean- 
to prevent accidents from collision, in our 
long and intricate river and bay, by a gen- 
eral preventive police. The law commands. 
The party "shall be obliged." A penalty is 
annexed, to be sure, and the argument is 
that the act thus provides an alternative. A 
statute may, indeed, be so worded, as to al- 
low the party an option to do what it aims at, 
or to pay a penalty; to pay a tax, e. g., at 
a certain day, or the tax and 10 per cent, at 
a day after. But this act is not so worded. 
It creates a duty, and punishes for the viola- 
tion of it. Penalty is that which is rendered 
for wrong, and is not commutation or forced 
equivalent for acknowledged right. It im- 
plies, at least, in its general interpretation, 
the commission of some illegal act. The ar- 
giunent of the other side, "would prove every 
trespass to be matter of right, subject only 
to just responsibility." See the argiunent put 
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with great force hy Mr. Webster in reply to 
Lord Asliburtoii (Works, vol. 6, p. 337). A 
man might legally forge, rob or murder, if he 
would ouly surrender himself to be imprison- 
ed or hanged. The doctrine mooted by Black- 
stone (1 Comm. lutroduction, p. 58, § 2) is not 
supported liy the ethical writer, Bishop Sander- 
sou, ^I'hom he qiiotes only in part. It is 
strongly and riglitly dissented from by his 
able eomuientator, tlie present Mr. Justice 
Coleridge, of the C. B. He never, himself, 
meant to apply it, except to cases where the 
law is "simply and purely penal; Avhere the 
thing forbidden or enjoined is wholly a mat- 
ter of indifference," and where it can in- 
volve in it no degree of "public mischief or 
private injury."' Id, "Perbaps," says ilr. 
(,'oleridge, "we shall fiud presently, Avhen we 
consider the principle of obedience to the 
laws, that no matter can be purely indiffer- 
ent, upon which the law acts bj' way of pro- 
hibition or command. But in the mean time 
the opinion seems a little inconsistent with 
other parts of the text, becaiise it admits that 
a part of the law at least, (the penal part,) 
lias a binding force on the conscience. To es- 
cape this, it is said that the law is to be 
understood as offering an alternative, and 
that the lawgiver did not intend the penalty 
as a pmushment. but as a compensation. This 
is not very intelligible, when reduced to prae- 
ti<'e; compensation for what, and to whom? — 
some injiiry to some person or body is as- 
sumed in the very notion of compensation; 
and, in the case before us, that injury must 
flow from the breach of the law; so that the 
hypothesis is, that the legislature, seeing that 
a certain thing cannot be done without in- 
jxu-y. deliberately agrees that it shall be done 
Iry any one, who will pay so much money for 
doing it; and it clothes this agreement and 
permission in the form of a direct prohibition. 
But even this explanation will not serve in 
the common case, iu which, on default or in- 
ability of payment, the pimisliment is whip- 
ping or imprisonment; a fine paid to the king, 
tlie i-epreseutative of the injured community, 
may be conceived to be compensation. But 
in the case now supposed, it must be said, 
that the legislature allows any man to do a 
given act, by the hypothesis injiu-ious to the 
<-ommunity, who will compensate it for that 
injury, by submitting quietly to be whipped. 
Penalty, of ^^-hatever kind, is only another 
name for punishment; and punishment, as 
the author himself tells us (in volume 4. p. 11), 
is not imposed for the sake of atonement or 
expiation, but as a precaution against future 
otfences. The amount of the penalty may in- 
dicate the importance which the legislature 
attaches to the crime, and so indirectly the 
public inconvenience of the breach of the law; 
but it never can be looked upon as calculated 
to heal the wound occasioned by the breach. 
Nor have the wisdom or impoitanee of the 
law any thing to do with the principle Of our 
obedience to it; the true principle of that is 
the authority of the laAvgiver, which must be 



the same, whatever be the law. If we are 
convinced that the authority is sufficient, we 
ought to obey equallj' in great and small; 
nothing will discharge us but the opposition 
of a superior authority, which, in truth, ren- 
ders the inferior insufficient. The same prin- 
ciple, upon which a breach of one command- 
ment is declared to make a man guilty of the 
whole ten, applies to this case, and the more 
closely, the more trivial the matter may seem; 
for the smaller the inducement is upon which 
we break the commandment, the greater is 
the contempt of the authority. Common seuse 
and experience approve tliis reasoning, by 
showing that nothing is in fact Indifferent 
when the law has once prohibited it. The 
breach of any one law must be inconvenient, 
either by way of example to other persons, 
or as diminishing the habit of respect for 
other laws, in ourselves. The laws of a coun- 
try form an entire connected body, and though 
"he that takes a little piece of iron from an 
iron forge, may do no great harm; yet if he 
takes it from a lock or a chain, he disordeis 
the whole contexture." The amount or char- 
acter of the penalty can make no difference 
in the legal or moral obligation to obey the 
law. If the penalty had been imprisonment 
for a twelve month. Avould it be argued that 
the party might rightly disobey the law, if. 
on landing, he would go, without compulsion, 
to gaol? 

III. The two cases cited in the state courts, 
are not obligatory here. Admitting that on a 
statute sti'ictly local— a statute, e. g., relating 
to real estate, the decisions of the state courts 
settle the construction for this court— the case 
of such a state statute as this is xevy differ- 
ent. The act is essentially extra-territorial 
in its sphere of action. It is intimatelj' con- 
ne<'ted with foreign subjects: so much <'on- 
nected with the "regulation of commerce" be- 
tween foreign nations, as to have caused great 
doubt whether the state had a right to pass 
such acts at all. It has been decided that 
they have. But it is indispensable that the 
constmction of them remain to be settled by 
the federal courts, in those cases where ques- 
tions arise in those courts upon them. Inde- 
pendent of this, Bussy v. Donaldson hardly 
has the weight of a well-considered judgment. 
Chief Justice Shippen expressly states, that it 
was a point of law "equally interesting for 
its novelty and its importance, suddenly start- 
ed;" and one of a sort on which it was not 
"agreeable to deliver an opinion," as he did. 
Flanigen v. Washington Ins. Co. was a sharp 
attempt by demurrer, to deny a statutory sea- 
worthiness: no proof being given, of course, 
of the want of any sea-worthiness, in fact. 

IV. In reviewing the English eases, it is 
necessary to advert to the dates of their deci- 
sion, and to observe upon what acts they 
were decided. Bowcher v, Noidstrom, 1 
Taunt. 568, was in 1812, and Tinder the act 
of 3 Geo. I. That was a suit in trespass 
against the master of a Swedish ship, for 
damage done to another vessel, while the 
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Swedish ship was in charge of a pilot, who 
"gave directions to one of the crew"" to do 
an act which the court considered improper 
to have been done, and which was the cause 
of the damage. The master now sued was 
on hoard at the time; hut he was asleep iu 
his bed and gave no orders throughout the 
whole ti-ansaction. Mansfield, O. J., who 
tried the case at nisi prius, being "of opinion 
that, although there was a pilot on board, 
the pilot does not represent the ship, and that 
the master was still answerable for every 
trespass," the jui*y found for the plaintiff. 
But on a rule nisi, in bane, to set aside the 
verdict, and have a new trial, "the court held 
that, as it did not appear that the captain had 
done any act in this case, the rule to enter a 
nonsuit must be made absolute." Here then 
under a statute much less positive than our 
Pennsylvania statute, in requiring the master 
to take a pilot— a statute where the master 
had the liberty to make choice among 125 
different pilots, which one he would have, and 
where there was no clause exempting own- 
ers—the master was held not liable. Certain- 
ly, the ground of this decision must have 
been that the vessel was properly in the 
hands of a legally appointed pilot, who, while 
on board, was the proper and exclusive per- 
son to give ordei*s. The principle of the deci- 
sion relieves the owner just as much as it 
can the master. In the well considered case 
of Attorney General v. Case, 3 Price, 302, in 
the exchequer, in 1816, the ownei-s of a vessel 
which damaged another ship lying at anchor 
in the river Mersej', and not proceeding on 
her voyage, by mismanagement of the helm 
while a pilot was aboard, was held liable. 
But why? "Because," says the syllabus, "the 
Livei-pool local pilot act is not compulsory or 
penal on the captain to take a pilot on board 
whilst lying at anehoi", but merely subjects 
him to the pilot's regulated allowance on re- 
fusal." It will be seen by reference to the 
peculiar terms of that act, how very different 
it is from ours. The counsel in the case just 
cited, who sought to charge the vessel, ex- 
pressly distinguish the Liverpool act from 
the acts of Geo. III., &c. "The Liverpool 
act," they say, "is not imperative; * * * 
there is no penalty in that act * * * as 
there is in the 52 Geo. IU. So that, if the 
master pleases, he may decline the services 
of a pilot on paying him his I'egular allow- 
ance; and the true reason of the indemnify- 
ing clause in the 52 Geo. III., is that the 
taking a pilot on board is compulsoiy." 
Chief Baron Thomson, in giving the judg- 
ment of the court, which adopting this view, 
held the vessel liable for the damage, distin- 
guishes the Liverpool pilot act from the 
other, sometimes though improperly called 
the general pilot act; distinguishing them, 
not by adverting to the express clause of 
exemption in these latter, but by the fact that 
"a penalty" is annexed to the omission to take 
a pilot. His language is (3 Price, 321), "There 
is therefore no obligation imposed by the 37 
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Geo. III. (i. e. the Liverpool act), upon the 
master, to take any pilot whatever on board 
his vessel before she proceeds on her voy- 
age; for the consequence of his refusing to 
take a pilot on board, on other occasions, is 
only a liability to pay the same wages as if 
he had taken such pilot on board. Now, if he 
was proceeding to sea, ha vingtaken such pilot 
on board, and if while the ship was duly and 
properly under the management of that pilot, 
an accident had happened, it might have been 
a fair question, whether the owner would then 
have been answerable; though there have 
been cases which show that, though a pilot 
may be on board, the master is in some in- 
stances deemed responsible, notwithstanding. 
But, I repeat, there is no such ijenal provision 
in this act of the Liverpool pilotage. By the 
thirty-fourth section of that act, indeed, it is 
provided, 'that if the owner, master, or com- 
mander shall require the attendance of a 
licensed pilot on board any ship or vessel 
during her riding at anchor, &c., such pilot 
shall attend such ship or vessel, and be paid 
for every day he shall so attend, five shillings 
and no more.' So that there is nothing here 
compulsory upon the master or owner to take 
on board a pilot while he is riding at anchor 
in this river ilersey. It is optional in him 
whether he will do it or not; but if he chooses 
to do so, he is to pay the pilot at the rate of 
five shillings for every day, he shall attend, 
and no more. His obligation to take a pilot 
is only on his proceeding to sea, and refusing 
to take on board a pilot so licensed. There 
is no penalty for not taking on board a pilot 
while lying in the river Mei-sey; but he is 
enabled, if he thinks fit (and not othenvise), 
to command the services of <a pilot while so 
lying at anchor, paying for him at the rate 
here specified; and it is for that accommo- 
dation that he is to pay the five shillings, if 
he refuses to take the pilot on board. * * * 
He was not compellable, at that time, in any 
way, either under the penaltj' of double, the 
wages, or of paying even the single wages, 
to have any pilot on board." It was his 
OAvn act to have him; and it can be only in 
the case of such an officer having been forced 
upon them and without his own election, 
that the responsibility of the.owner can possi- 
bly be discharged;" But the case of The 
Maria, 1 W. Rob. Adm. 93, which arose on 
the Newcastle pilot act, and was most care- 
fully considered by Dr. Lushington, is in 
point. There can be no doubt that if the 
Pennsylvania statute is compulsoiy, the own- 
ers are discharged. And the case of The 
!ilaria settles what language creates compul- 
sion. The Newcastle act, unlike the general 
pilot act of 52 Geo. III.. &c., contained no 
clause of express exemption; but it "obliged 
and required" masters to receive, take on 
board, and employ a pilot. Neither did it 
prescribe any "penalty" eo nomine, but en- 
acted simply that, "in case of their neglect 
or refusal to receive and employ such pilots 
as aforesaid, they shall severally neverthe- 
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less ansTver and pay to the said master pilots 
the pilotage duties." It was in truth an act 
less strong than our state act. A collision 
liaving occurred -while a pilot was aboard, 
the question in admiralty was, whether that 
fact discharged the owners. And what says 
the court? "Does the section in question im- 
pose any compulsoiy duty and necessity upon 
the owner or master to take a pilot on board? 
I am not clearly of opinion that the section re- 
ferred to is compulsoi-y. If it had been en- 
acted simply that a pilot should be taken, 
without providing that, in case a pilot was 
not taken, the pilotage should be paid, the 
master woiild clearly have been liable to be 
indicted for a misdemeanor, * * * Look at 
the words of the act, 'obliged' and 'required,' 
they are compulsory per se. But is not the 
making the neglect to take a pilot punish- 
able with payment of the pilotage also, a 
compulsion iipon the owners. Suppose the 
statute had mentioned ten times the amount 
of pilotage. It would only be in the degree 
of compulsion, but not in the compulsion it- 
self. * * * The opinion I have thus form- 
ed in this case is foiiuded on the general prin- 
ciples of reason and justice; that no one 
should be chargeable with the acts of an- 
other who is not an agent of liis own elec- 
tion and choice. And I further think, that it 
would be contrary to all sense of eqiiity, to 
say to the owners of a foreign vessel, 'You 
shall take a pilot of our selection, of our 
appointment; be he drunk or sober, negligent 
or careful, skilful or ignorant, you shall be 
i-esponsible for his conduct unless you choose 
to submit to the penalty, and penalty it is, 
of paying the pilotage for nothing.' " So, too, 
in Carruthers v. Sydebotham, 4 Maule & S. 
77, a suit on an insurance, though the court 
of king's bench (ditfering herein from the 
court of exchequer, in Attorney General v. 
Case, 3 Price, 302), held that the general pilot 
act did apply to the port of Liverpool, and 
therefore in the decision which they gave 
against the under\^'riter could have invoked 
the clause of express in*ohibition of a defence 
by the underwriter, when the loss arose from 
the pilot's act, yet the couii; does not do so; 
but puts it on the fact that the tei-ms of the 
general pilot act— terms less strong than in 
ours — are compulsoiy. Lord Ellenborough 
says: "If the master cannot navigate with- 
out a pilot, except under a penalty, is he not 
under the compulsion of the law to take a 
pilot? And if so, is it just that he should be 
answerable for the misconduct of a person 
whose appointment the provisions of the law 

have taken out of his hands? 

The consequence is, that there is no privity 
between them." Le Blanc, J., says: "It ap- 
pears that the master w^as compellable by 
law to take on board a pilot;" and he after- 
wards refers to and relies on the express 
clause, "independently of the general princi- 
ple," Bayley, J., says: "This being a case 
where the master of the ship was bound at 
his peril to take a pilot on board, he cannot 



be identified with the pilot," &c. And see 
Mcintosh V. Slade, 6 Barn. & O. 657, GHr>. 
The position we contend for is embraced in a 
principle of law stronger than it is necessary 
for us to contend for— a principle of law gen- 
erally. Thus in Milligan v. "Wedge, 12 Adol. 
& E. 737, a butcher who had bought a bul- 
lock, employed a licensed drover to drive it 
home; none but licensed drovers being al- 
lowed to drive bullocks. The drover employ- 
ed a boy to drive the animal, which did dam- 
age through the boy's careless driving. Den- 
man, C. J., says: "The party sued has not 
done the act complained of, but has employed 
another, who is recognized by the law as 
exercising a distinct calling. The butcher 
was not bound to drive the beast; he might 
not know how to drive it. He employs a drov- 
er, who employs a servant, who does the mis- 
chief. The drover therefore is liable, and not 
the owner of the beast. * * * So as to de- 
cisions upon the pilot acts: when it is not 
necessaiy to employ a pilot, the master who 
has voluntarily employed one, is liable for 
his act." So Williams, J., "Where tlie person 
who does the injury exercises an independent 
employment, the party employing him is clear- 
ly not liable." And Coleridge, J., "I make no 
distinction between the drover and the boy. 
Suppose the drover to have committed the 
injuiy himself. The thing done is the driv- 
ing. The owner makes a contract with tlie 
drover that he shall drive the beast, and 
leaves it under his charge, and then the 
drover does the act. The relation, therefoi-e, 
of master and servant does not exist between 
them." Now there is no English case which 
establishes a doctrine contrary to the one we 
seek to establish. That of The Neptune the 
Second, 1 Dod. 467, cited on the other side, 
in which Sir W^. Scott uses language broad 
enough to comprehend contraiy doctrine, was 
the ease of a foreign ship, to which none of 
the English pilot laws apply, as was decided 
by Sir J. Nicholl in The Girolamo, 3 Hagg. 
Adm. 169. The report contains no statement 
of the case nor any argument of counsel, 
while Sir "W. Scott's opinion proceeds on the 
supposition that the reporter had done his 
duty, and given both. The grounds of his 
opinion — the antecedents upon which it was 
given — not appearing, an eminent judge (Dr. 
Lushington') has been forced to suppose that 
Sir W. Scott did not know of the act of 53 
Geo. III., passed a year before. Certainly it 
is impossible to believe that with an express 
exemption clause, he still held parties sub- 
ject to that act, liable. But it is almost as 
impossible to believe that he did not know 
every thing important to any decision of his. 
The decision is perfectly explained by sup- 
posing that he was speaking only as to the 
case before him, the case of a foreign ves- 
sel: and that he gives results only of his 
argument without any exhibition of the pro- 
cess of mind, which in the case of The Giro- 
lamo a foreign ship also, brought his suc- 
cessor. Sir J. NichoU, to a similar conclusion. 
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3 Hagg. Adm. 109. After the case of The 
Neptune the Second, comes, in 1834, that of 
The Girolamo, just mentioned, and also cited 
on the other side, in which the presence of 
n pilot was also held no dischai'ge. This case, 
in truth, required no decision upon law. The 
■Girolamo left the London doclis with a pilot 
aboard, and went down the Thames as far 
4is Blackwall, about which place a thick fog 
came on. The master, instead of intei-pos- 
ing, as supreme over pilot and all on 
hoard, and stopping the vessel, "did not in 
the least interfere." The vessel went on, 
and when she got so much further down 
the river as to he below Woolwich, she ran 
afoul of another vessel and injured her. Sir 
J. XichoU says in this part of the ease (page 
176): "But again, did the accident arise 
from the 'neglect, default, incompetency, or 
incapacity' of the pilot? or was the master 
in pai'i delicto? It occiu-red from the vessel 
going on in the fog, not from any act of bad 
:Steerage, want of knowledge of shoals, or any 
incapacity as pilot; but from proceeding at 
:all. » «= « Had he (the master) not a right 
to i-esume his authority? Did he not owe it 
to his owners and to other persons, whose 
property might be damaged by a collision, 
■to insist on bringing the vessel up? If he was 
in as much haste to get out of port, as the 
pilot was to finish his job, are they not in 
pari delicto? Was not the master in duty 
bound, at least, to remonstrate with the pilot, 
.and to represent the danger of proceeding? 
* * * Is the master, or are the owners re- 
lieved from all sorts of responsibility, however 
gross and manifest the misconduct of the 
pilot may be, whilst the master remains a 
passive looker-on, without taking any step 
to guard against damage?" The court, how- 
ever, put the case on other ground, st., that of 
the foreign character of the ship, which, as a 
foreign ship, was not meant to be included in 
the British act: and declares, that as by the 
laws of Austria, a British vessel wouid be 
held liable in similar circumstances, no law 
of national reciprocity could control the court 
in applying the geneml rule of law that the 
owners are responsible. Fletcher v. Brad- 
■dick, 2 Bos. & P. (N. K.) 182, cited on the 
other side, has confessedly nothing to do with 
the pilot acts; nor with the principle of ex- 
emption which they give. There the def end- 
iints had chartered their ship to the govern- 
ment. The commander of the navy, by whom 
the bad ordei-s were given, was placed in the 
situation and power to give them, by the 
voluntary act qt the defendants: and so hav- 
ing voluntarily enabled others to do the in- 
jury, they could not themselves plead ex- 
■emption. 

GREER, Circuit Justice. When canal 
boats, or other like vessels, are towed by 
■steamboats, it is usually under a contract, 
which puts the towed vessel wholly under 
the direction and control of the officers of 
the steamboat. In such cases the steamboat 



would be liable for any collision occasioned 
by the negligence or want of skill of her of- 
ficers. But when the steam power has been 
hired to tow larger vessels in or out of port, 
the contract is different, and creates a differ- 
ent state of responsibility. The tow-boat in 
such eases is the servant of the ship, and in 
the exercise of its physical power is bound 
to obey the orders of the master or pilot 
who has command or control of the ship. If 
the tow-boat obeys the directions of the pilot 
or master of the vessel, he is responsible for 
the consequences. If the ship is brought in- 
to collision with another vessel, by the un- 
skilfuluess or disobedience of orders of the 
officers or hands on the tow-boat, its owners 
are liable to the owners of the vessel or per- 
son who employed them, but not to third 
parties. Their recourse is to the master and 
not the servant, unless in case of malicious 
or wilful injury. It is only necessary to re- 
fer to The Duke of Sussex, 1 W. Rob. Adm. 
270, The Duke of Manchester, 2 W. Bob. 
Adm. 478, and The Gypsey King, Id. 537. 

Second. The position assumed in behalf of 
the ship, and by which it is sought to cast 
the responsibility on the immediate cause 
of it— the pilot— raises a question of vast im- 
poi-tance in its bearing on our bay and river 
navigation. In most, if not all the ports of 
the United States, the laws for licensing and 
regulating pilots, are enacted by the different 
states in which the ports are situated. And 
however variant they may be in their details, 
they generally require a vessel entering or 
leaving a port, to employ a licensed pilot. 
The persons licensed are seldom of sufficient 
property to respond in damages for their acts 
of negligence, nor are they required to .give 
security to a sufficient amount to meet such 
responsibility. If the colliding vessel be dis- 
charged from liability, while under the di- 
rection of a licensed pilot, and recourse for 
the injury can be had against the pilot alone, 
the injured party will, in most cases, be 
wholly without remedy. 

It is a violent presumption against the va- 
lidity of this defence, that in the numerous 
cases of collision daily occurring in the Unit- 
ed States, in many or most of which, no 
doubt, the vessels have been under the con- 
trol of licensed pilots, the owners have not 
endeavoured to avail themselves of it. Nor 
has the learned counsel for the respondent, 
with all his research, brought to my no- 
tice a single case in the common law or ad- 
miralty courts of the United States, where 
this defence has been held available. On the 
contrary, in the case of Bussy v. Donaldson, 
4 Dall. [4 U. S.] 206, in the supreme court of 
Pennsylvania, when this defence was set up, 
it was not sustained, and Chief Justice Ship- 
pen, speaking in 1800, of the pilot law of ' 
Pennsylvania— an earlier law than the one 
now in force, but in this particular section 
the same as the present one— says, "The leg- 
islative regulations were not intended to al- 
ter or obliterate the principles of law, by 
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wliieli the owner of a vessel -^'as previously 
responsible for the conduct of a pilot; l>ut 
to secure, in favour of every person (strau- 
?:ers as -svell as residents) trading to our ports, 
a clas5 of experienced, skilful and honest 
mariners, to navigate their vessels safe up 
tiie hay and river Delaware. The mere right 
of choice, indeed, is one, nut not the only, 
reason why the law in general makes the 
master liahle for the acts of his servant: 
and in many cases, where the responsibility 
is allowed to exist, the servant may not in 
fact be the choice of the master. For in- ; 
stance, If the captain of a merchant vessel j 
dies on the voyage, the mate becomes cap- 
tain, and the ow^uer is liable for his acts, j 
though the owner did not hire him originally, j 
or choose him to succeed the captain. The ■ 
reason is plain: he is in the actual service of j 
the owner, placed there, as it were, by the | 
act of God. And so in the case under con- 
sideration, the pilot was in the actual serv- 
ice of the owner of the ship, though placed 
in that service by the provident act of the 
legislature." 

The doctrine that the owners are not liable 
for a collision by their vessel when under 
the control of a licensed pilot, 'was first in- 
troduced iu England by the pilot act of 7)2 
Geo. III. c. 39. passed in 1812. Previous 
pilot laws, although they required eveiT ves- 
sel to take on board such a pilot under pen- 
alties, did not discharge the owners from 
liability for their negligence. It appears by 
the case of Bowcher v. Noidstrom, 1 Taunt. 
568, which was decided before Chief Justice 
ilansfield in 1809, that this notion that a li- 
censed pilot was not considered a servant or 
agent of the owner, had obtained no place 
in courts of justice; for the chief justice held 
the master liable, on the asaumption that he 
represented the ship or owners; and the case 
was reversed, not because his legal position 
was incorrect— to wit, that the ship or own- 
ers would have been liable for the act of 
either master or pilot, as their sei-vant; but 
because one servant was not liable for the 
act of another, who was not his subordinate. 
The case of Fletcher v. Braddick, 2 Bos. & 
P. (N. R.) 182, though not directly in point, 
seems not to recognise the same principle. 
In cases of collision, the injured party has 
a remedy by action at common law, not only 
against the owners, but the master. And al- 
though the master of the vessel is the serv- 
ant of the owners, and they are liable for 
his acts in the course of his employment, he 
is an exception to the general rule, that the 
remedy of third persons for the servant's 
acts of negligence is only against the master. 
As the pilot, Avhen on board, has the abso- 
lute and exclusive control of the ship, the 
master might well defend himself against 
liability for the acts of one over whom he 
has no control or authority. Therefore by 
the maritime law the master is not held 
liable for the acts of mariners, who are not 
of his own choosing, and who are not acting 



under his orders. Moll, de J. Mar. bk. 2, c 
3, § 12. The pilot is for the time master of 
tlie vessel, and substituted in the place of 
the captain, with the same duties and re- 
sponsibilities. But it is far from being so 
clear as a principle, either of maritime or 
common law, that the vessel or the owners 
are discharged from responsibility for the 
same reason. 

Pilot laws are intended not to burthen com- 
merce, but for its benefit and safety. As a gen- 
eral rule, masters of vessels are not expected 
to be, and cannot be, actpiainted with the rocks, 
and shoals on every coast, nor able to con- 
duct a vessel safely into every port. Xor can 
the absent owners, or their agent, the master, 
be supposed capal)le of judging of tlie <-a- 
pacity of persons offering to serve as pilots. 
They need a servant, but are not in a situa- 
tion to test or judge of his qualifications, anil 
have not therefore the information necessary 
to choice. Tlie pilot laws kindly interfere, 
and do that for the owners which they could 
not do for themselves. It selects persons ol 
skill and experience, and requires them ta 
give bonds for the faithful performance of 
their duties; and if it should happen iu some 
particular cases, that owners may not need 
the services of such pilot selected by law. it 
is but just that they should contribute to the 
support of a system instituted for their ben- 
efit. This compulsion which is supjiosed lo 
annul the relation of master and servant be- 
tween pilot and ownei-s, is more imaginary 
.than real. It has its origin rather in minute- 
verbal criticism of the language of the pilot 
laws, than on fact. The I'enusylvania pilot 
law, it is true, "obUges" a pilot to be tiiken 
on board, under the penalty of paying half 
pilotage. But, as has often been said, there 
is no magic in words. For after all, it 
amounts only to this: That vessels which do 
not find it necessary to avail themselves of 
the services of pilots provided for them by 
the law, may be piloted by the master or oth- 
er person, if they prefer it; but iu sucli case 
they Avill be required to pay a small tax. 
equal to half pilotage, for the benefit of the 
wives and children of those whose lives are 
daily exposed to peril and hardship, for the 
' purpose of tendering their services, if needed. 
Tlie assessment of a tax for the support of a 
system so beneficial to ship owners, where 
the services are declined is no compulsion, 
and calling it a penaltj', will not alter the 
case. The vessel when under the control of a 
pilot, is in the legal possession of the own- 
ers. The pilot is their servant, acting in 
their employ, and receiving ^I'ages for serv- 
ices rendered to them. The fact that he was 
selected for them by persons more capable 
of judging of his qualifications, cannot alter 
the relation which he bears to the owners. 
He is still their servant. 

The court of exchequer in the case of At- 
torney General v. Case, 3 Price, 302, confirm 
what I have said, that before the pilot act of 
52 Geo. III. (1812), the owner was held liable 
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for the act of the pilot as his servant. They 
decided also, that the Ltiverijool pilot act was 
not compulsoiy or penal, though it reqiiired 
the vessel to pay the pilot's wages, whether 
it employed him or not. In the case before 
us the master may decline the sei-vices of the 
pilot, by paying half his wages. I am well 
aware that Dr. Lushiagtou, in the case of 
The Maria, 1 "W. Hob. Adm. 95, which ai'ose 
on the Newcastle pilot act, has given a dif- 
ferent construction to the Liverpool pilot act, 
because it uses the words "oblige and re- 
quire." 

The English cases on this subject, since 
1812, cannot be reconciled with one another, 
and have not been adopted, as precedents 
here. On the contrary, the case of Bussy v. 
Donaldson, in which I have quoted the opin- 
ion given by Chief Justice Shippen, has been 
adopted as founded on the soimder reason- 
ing. See Yates v. Brown, S Pick. 23; Wil- 
liamson V. Price, 4 Mart. (N. S.) 399; 3 Kent 
Comm. 175, 6. And in 1847, quite independ 
ently of that precedent, and without the least 
reference to it, the supreme court of Penn- 
sylvania again interprets the statute before 
us in the same way as he did the one before 
him, in this respect, exactly like it Flanigeu 
V. Washington Ins. Co., 7 Pa. St. 312. 

They say: "The legislature have wisely de- 
cided not to compel tJie owners to employ a 
licensed pilot, but have permitted them, if 
they please, to compound by paying half pi- 
lotage, for the benevolent and beneficial pur- 
pose of relieving distressed and decayed pi- 
lots, their widows and children. This act 
sets out an inducement to avail themselves of 
tlieir services, but does not compel them to 
do so. This construction of the act is rea- 
sonable and just." 

Thus far I have eonsidei'ed the question on 
the principles peculiar to the common or civil 
law relating to master and servant, rather 
than those of the maritime law. The pro- 
ceeding in this case is in rem, for a maritime 
toi-t The rights and remedies of the libel- 
lants are to be tested by the principles of 
that law, imafifected by any stjitutory pro- 
visions. A proceeding in rem, in admiralty, 
is not a mere attachment to compel the ap- 
pearance of the owners, as in civil law pro- 
ceedings, and attachments under the custom 
of London, which are not proceedings in 
rem in the admiralty seuse of the phi*ase. 
The court of admiralty proceeds on the prin- 
ciple that the vessel itself is hypothecated by 
the contracts, as well as the obligations aris- 
ing 'ex delicto of the master, and is herself 
liable for all maritime liens. The owners 
and others interested, are allowed to inter- 
vene pro iuteresse suo; and for convenience 
of trade and commerce, are permitted to re- 
lease the vessel, by substituting their stipula- 
tion and security in its place. But the prop- 
erty attached is, in all cases, treated as the 
debtor, and primarily liable. 

By the maritime law, the power of the mas- 
ter to bind the owners by his obligations ex 



delicto, did not extend beyond the tacit hy- 
pothecation of the property in his possession. 
By surreudei'ing the hypothecated vessel, the 
owners escape further liability, or if they in- 
tervene, cannot be made liable beyond her 
value. 

These principles which prescribe the pow- 
ers of the master of a vessel, are not drawn 
from the doctrine of the civil law concei-ning 
the relation of master and servant, but had 
their origin in the maritime usages of the 
middle ages. By these the ship was bound 
to the merchandise and the merchandise to 
the ship; and both are bound for the mari- 
ners' wages, "even to the last nail of the ship." 
By these the master was authorized to bind 
the vessel by bottomry. And by these the 
vessel becomes hypothecated for the obliga- 
tions of the master arising ex delicto, and is 
herself treated as the debtor or offender. 
Hence, also, the vessel became bound to those 
who dealt with the master, Avhether he was 
appointed to act as their agent, or the ship 
was let to him on charter-x)ai1y. It is un- 
necessary to make an an-ay of the various 
European writers on this subject, as author- 
ity for these statements. I refer for them to 
the opinions of Judge Ware, in the cases of 
Poland V. The Spartan [Case No, 11,246]; The 
Eebecca Ud. 11,619], and The Phebe Lid. 11,- 
0G4], in which the origin and principles of 
maritime law affecting the liabilitj- of ves- 
sels for the contL-acts of the mastei*, are treat- 
ed with the abilitj'^ and research which dis- 
tinguished that judge. 

It would seem to follow from these prin- 
ciples, that third persons, who may be sup- 
posed to be ignorant of the owners, have a 
right to treat the vessel as primarily liable, 
ex delicto, for the acts of the owner, who has 
the legal possession and control of her move- 
ments. The pilot is the master for the time 
being— as such, also, he is legally in posses- 
sion, acting for the owners and in their serv- 
ices. The law which hypothecates the vessel 
for negligent or wrongful acts of her com- 
mander, does not stop to inquire as to the 
mode of his appointment, or the motives or 
degree of consent which accompanied it. 

It is in accordance with these principles 
that the ease of The Neptime the Second, 1 
Dod. 467, was decided by Sir W. Scott, in 
1814, two years after the passage of the pilot 
act of 52 Geo. III., aU-eady referred to. It is 
supposed by Dr. Lushiugton (1 W. Rob. Adm, 
49), that the learned judge overlooked the 
provisions of that statute; but as a true state- 
ment of the maritime law unaffected by stat- 
ute regulations, it has never been impugned. 
In that case the pilot was wholly in fault, 
and it was objected tliat the vessel and the 
owners were not liable for the damages occa- 
sioned by the collision. But Sir W. Scott as- 
serted the law to be, "That the parties who 
suffer are entitled to have their remedy 
against the vessel that occasioned the dam- 
age, and are not under the necessity of look- 
ing to the pilot for compensation. It cannot 



SMITH cCase No. 13,034) 



[22 Fed. Cas. page o08j 



be maintained that the circumstance of hav- 
ing a pilot on board, and acting in conformity 
with his directions, can operate as a discharge 
of the responsibility of the owners," 

I am authorised to say that the point of law 
now before us, has been decided by my Broth- 
er Wayne, in the disti-ict of South Carolina, 
in the same way as I now determine it. 
Judgment reversed. 



Case lHo. 13,034. 

SMITH v. OniMINGS et al. 

[1 Fish. Pat Oas. 152; i 9 Leg. Int. 82.] 

Oircuit Court, E. D. Pennsylvania. May 11, 
1852. 

Ikjuxctiox — Perfoumaxce of Contract — Cox- 

TKOVEUSY AS TO EQUITIES OP THE PaUTIES. 

1. It has been matter of grave question 
whether the writ of an injunction should ever 
be employed, to compel a defendant to perform 
his contract. 

2. To issue an injunction while there is a sub- 
stantial controversy as to the equities of the 
parties, and upon a simple motion which does 
not permit those equities to be inquired of and 
defined according to the approved usages of 
chancery, would be carrying the remedy by in- 
junction too far. 

In equity. This was a motion for a pro- 
visional injunction. Complainant [Francis 
O. J. Smith] was an assignee of S. F. B. 
Morse, under his patent for electric tele- 
graphs. Defendants [A. B. Cummings, J. K. 
Moorehead, Joshua Hanna, and others] were 
operating under a license from parties also 
claiming under Morse. The bill charged the 
defendants with such a violation of the 
terms of their license, as rendered them in- 
fringers. The defendants denied that they 
had violated their agreement, except by the 
fault of the complainant. Affidavits were 
filed on both sides. 

George Harding, for complainant. 
Henry M. Watts, for defendants. 

KANE, District Judge. The motion for an 
intei'loeutory injunction in this case has for 
its object to restrain the defendants from 
using the Sloi'se telegraph on the line under 
their charge, between Harrisburg and Phil- 
adelphia. The bill and accompanying affi- 
davits set forth an agreement, or license, 
from the patentees, to those under whom 
the defendants claim, but asserts that the 
defendants have altogether failed to com- 
ply with their engagements, which were the 
conditions on which the license was granted. 

The counter-affidavit of one of the defend- 
ants, the only one that has been read in op- 
position to the motion, denies all purpose to 
violate either the patent or the contract for 
using it; but it avers that, on the contrary, 
they have sought to keep their engagements 
with the patentees, and have proffered, at 
different times, to perform them fully, pro- 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



vided the patentees, or the complainant, as 
their representative, would perform their en- 
gagements toward the defendants; and it 
charges, that the contract has been and now 
remains broken, by the complainant, and 
those under whom he derives title, to the 
great damage of the defendants; and that 
the complainant and patentees have, by their 
own acts, incapacitated themselves for now 
performing their part of it; for which inju- 
ries sustained bj' the defendants, they say 
they are without adequate recourse other- 
wise than by the action of this court, on a 
full view of the matters embraced in this 
cause. They further assert that theii' means 
are ample to satisfy any decree that may bo 
made against them, and that they would 
necessarily sustain veiy grievous harm if the 
injunction were granted. 

There are other asserted grounds of oppo- 
sition to the motion, which I need not now 
advert to. The points of fact presented and 
controverted by the affidavits, and to be 
passed on by the court, are numerous— in- 
volving questions of feeling, and seemingly 
of good faith. I have, of course, formed no 
opinion whatever in regard to any of them. 
But on the case being opened, I was strongly 
impressed with the opinion that it was not 
one to be safely dealt with on an interlocu- 
tory proceeding, and to that opinion I ad- 
here. 

It has been matter of grave question 
whether the wi'it of injunction should ever 
be employed to compel a defendant to per- 
form his contract, and there is certainly no 
case in which such a writ has been awarded, 
without exactmg, as preliminary, the full 
performance of equity by the complainant. 
To issue it while there is a substantial con- 
troversy as to the equities of the parties, and 
upon a simple motion which does not permit 
those equities to be inquired of and defined, 
according to the approved usages of chan- 
cery, would be to go further than I believe 
it has ever been contended that a chancellor 
ought to go. See 3 Daniell, Oh. Prac. pp. 
18S1, 1882. 

Such seems to me the case here. It is im- 
possible to read over the affidavits of the 
parties, as I have done since the adjourn- 
ment, without seeing that there are facts in 
controvei-sy between them, on which it 
would be most unsafe for me to pass with- 
out full and orderly proofs. Were I to ar- 
rest the operations of the defendants by an 
unconditional order, in anticipation of s\ich 
proofs, I might find, hereafter, that I had 
inflicted irreparable injury upon a party al- 
ready aggrieved, or that I had coerced the 
defendants to a surrender of rights which it 
was my duty to have protected. To frame 
a conditional order would be to assume a 
knowledge of the merits, much more accu- 
rate than I am willing, in a case like this, 
to infer from ex parte affidavits. 

On the other hand, to refuse the writ at 
the present time, is not, I apprehend, to 
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peril the rights of the complainant, or .seri- 
ously to delay his vindication of them. It 
is to save both parties the expense and la- 
bor of a preliminary hearing, repeatedly ad- 
journed to allow the preparation of counter- 
affidavits, on the one side or the other, and 
unsatisfying at last, and to leave the judi- 
cial mind unbiassed till the cause is I'ipe for 
a final adjudication. Motion dismissed. 

PTor other cases involvinK tins patent, see 
note to Smith v. Ely, Case No. 13,043.] 
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Case Wo. 13,035. 

SailTH et al. v. DELAWARE INS. GO. 

[3 Wash. C. O. 127.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 

1811.2 

Makine Insdkaxoe— Illicit or Prohibited Trade 

— NeDTRALITY — ASAXDOSilEST — DELAY. 

1. Action on a policy, on goods on board the 
.Tulius Henry, at and from Baltimore to Ham- 
burgh, with leave to touch at Tonningen, war- 
ranted free from loss, charge, or damage, in con- 
sequence of seizure or detention for, or on ac- 
count of, illicit or prohibited trade. What will 
be considered a delay of an abandonment, so 
as to affect the right to recover from the as- 
surers. 

2. Where a seizure is made within the terri- 
tories of a foreign government, on account of 
illicit trade, it cannot be said the warranty is 
not broken, because the seizure was not made 
before the vessel arrived at her port of destina- 
tion, or before she had an opportunity to do 
some act amounting to an actual trading. 

3. In a case of a warranty of neutrality only, 
the parties have a view to the laws of nations, 
and subsisting treaties; and the insured only 
engages that the property is neutral, for the 
purpose of being protected; and in fulfilling this 
engagement, the insured can never be surprised 
by the want of all proper documents, except 
by his own neglect or fault. 

4. A warrant against illicit or prohibited 
trade, has a view to the municipal laws and or- 
dinances of the country, where the trade is to 
be carried on; and foreigners going there, are 
bound to know and to observe those laws. 

5. The warranty amounts to a stipulation, 
that the trade in which the insured shall engage, 
shall be lawful to the purpose of protecting the 
property insured, and that it shall not become 
unlawful by the misconduct or neglect of the in- 
sured. 

Action on a policy, dated 22d of August, 
1807, on goods on board the Julius Henrj^ 
at and from Baltimore to Hamburgh, with 
leave to touch at Tonningen; valued at 10,- 
000 dollars; vpari-anted free from any charge, 
damage, or loss, which may arise in conse- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Reversed in 7 Cranch (11 U. S.) 434.] 



quence of seizure or detention for, or on ac- 
count of, illicit or prohibited trade. 

The facts of the case are substantially as 
follows: This vessel, belonging to the plaintiffs 
[Smith & Buchanan], sailed with a cargo, 
also the property of the plaintiffs, from Bal- 
timore, about the 22d of August, 1807, with 
a letter of instructions to the master, to go 
to Tonningen, or to Hamburgh, if the Elbe 
should not be blockaded; and upon his ar- 
rival at Tonningen, to write to Van Hollen, 
the agent of the plaintiffs, and consignee of 
the cargo, at Hamburgh, (whose orders the 
captain was to follow,) informing him of his 
ar^rival. The bill of lading, invoice, and out- 
ward manifest, all speak of Tonningen as the 
port of destination. The vessel having pro- 
ceeded as far as Heligoland, was there warn- 
ed by a British vessel of war not to go to Ton- 
ningen, as the Eider -was blockaded; in con- 
sequence of which, he sailed for Hamburgh, 
and arrived at Cuxhaven about the 22d of 
October, where the vessel was seized, the" 
papeifs examined by the custom-house offi- 
cers at that place; and a French officer and 
other persons were put on board, who pro- 
ceeded with her to Hamburgh, -where hex- 
cargo was landed, under the orders of the 
principal officer of the customs at that place; 
and a part of it was then sent off to France, in 
wagons, and the residue was sold at Ham- 
burgh. Hamburgh, as well as Cuxhaven, 
was then in the possession of the French 
government, and aU the transactions in rela- 
tion to this vessel and her cargo, were eon- 
ducted by persons representing the emperor. 
The cause alleged for the seizure, and also 
for the condemnation of the vessel and car- 
go, (which soon followed, and which was aft- 
erwards confirmed by the emperor,) was the 
not having on board a certificate of the ori- 
gin of the cargo, as required by the French 
decree of the 6th of August, 1807. The third 
article of this decree declares, "that colonial 
goods shall not be admitted, but when ac- 
companied with certificates of origin, by our 
commissary of commercial relations residing 
at the ports of embarkation, although they 
did not proceed from England or her colo- 
nies." It appears, by the correspondence be- 
tween Van Hollen and the plaintiffs, that no- 
tice was given by the former to the latter, 
so early as the 11th of September, 1807, ot 
the seizure, and the cause of it; and by 
other letters dated early in November, it was 
stated, by the agent, that he should put in a 
claim at Paris. In December, the agent's 
letters informed the plaintiffs, that the Amer- 
ican minister at Paris could no nothing for 
the relief of the property, and he expresses 
himself very despairingly as to the release 
of it. But by a letter dated the 15th, of Jan- 
xiswy, 1808, the agent expresses some hope 
of success, from a petition which he had pre- 
sented, in which case, he adds, that the ad- 
ventur-e may turn out very advantageous to 
the plaintiffs, in consequence of the high 
price of the articles composing this cargo. 
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These letters, and many otliera, were receiv- 
ed, hy the plaintiffs, from the 21st of Decem- 
ber, 1807, to the 2d of May, 1808; and on 
the 9th of June following, the offer to aban- 
don was made, and after some time refused. 
The plaintiffs, in one of their letters to Van 
HoUen, dated the 17th of April, 1807, express- 
ed their hope that the cargo would be re- 
leased, and that the seizure might ultimate- 
ly turn out to their advantage. 

Upon this evidence, the court left it to 
the jury to say, whether the abandonment 
was made iu due time; expressing, at the 
same time, a strong opinion that it was not, 
and that it was delayed, with a view to take 
the chance of an acquittal, and to speculate 
upon the high market for these goods. The 
jury wei-e directed, in case they should be 
of opinion that the abandonment was not 
made in time, .to find for the defendants, sub- 
ject to the opinion of the court upon the 
points of law arising in the cause; the de- 
fendants agreeing, that judgment should be 
entered for the plaintiffs, for the sum ascer- 
tained by the parties, in case the law should 
be decided against them. The jury having 
found for the defendants, under the charge of 
the court, and consequently, that the aban- 
donment was not made in due time; the 
questions of law arising in the cause, and 
reserved for the opinion of the court, are— 
1. Whether the plaintiffs are entitled to re- 
cover any thing in this action, the loss hav- 
ing become total?— and secondly, "Whether 
the warranty against loss, on account of 
seizure or detention for illicit or prohibited 
trade, has been complied with? 

WASHINGTON, Circuit Justice. The opin- 
ion of the court will be confined to the sec- 
ond question. It is contended by the coun- 
sel for the plaintiffs, that this warranty ex- 
tends only to illicit trading, by sale, barter, 
or otherwise, which did not take place in 
this case, inasmuch as the vessel entered the 
Elbe, not with a view to trade, but from 
necessity, in consequence of the blockade, 
which prevented her from going to Ton- 
ningen; and that she was seized before she 
had broke bulk, or done any act which 
amoimted to a trading. That in fact, the 
trade she contemplated was not illicit or pro- 
liibited, because the cargo had not come 
from a British colony, and consequently, did 
not come Avithin any of the French decrees, 
iu force at the time of the seizure. That the 
decree of the (ith of August, merely re/iuii-ed 
a certain document to accompany the cargo, 
which it was impossible the plaintiffs could 
have complied with, the decree not having 
been known, nor coiild it have been known 
in the United States, at the time the vessel 
sailed; and finally, that the law can never 
be so unjust, as to punish any person for 
omitting to perform an impossibility. 

First, it is said, that this vessel went to 
Cuxhaven from necessity, and that she did 
not trade previous to the seizure. If the 



first branch of this argument were true, it 
would be at once desti-uctive to the plain- 
tiffs' right of recovery. For, if the destina- 
tion of this vessel was to Tonningen, and 
not to Hamburgh, there never was an incep- 
tion of the voyage insured, Avhich Avas to 
Hamburgh, with leave to touch at Tonnin- 
gen; and consequently, the policy never at- 
tached. It is true, that the bill of lading, 
and outward manifest, are for Tonningen, 
and even the letter of instructions, seemed to 
warrant the ending of the voyage at that 
place. But, as no objection on this ground 
was made at the trial by the counsel for the 
defendants, it is fair to suppose, that the 
defendants were satisfied that the termini 
of the voyage were, in reality, such as are 
mentioned in the policy. If so, it will be 
difficult to maintain the ground taken by the 
plaintiffs' counsel, that where a seizure is 
made within the territories of a foreign gov- 
ernment, on account of illicit trade, the war- 
ranty is not broken, because it was made 
before the vessel had arrived at the port of 
her destination, or had an opportunity to do 
some act amounting to an actual trading. 
Where the policy is on the oiitward cargo, 
as in this case, it can seldom, if ever, faii'ly 
happen, that the seizure should not precede 
such a trading; since the illegality of the 
contemplated trade must be discovered, be- 
fore the unlading or breaking bulk would be 
permitted. It is true, that in such a ease, 
if it appear that there has been no mala 
fides, but that the neutral has acted under 
an entire ignorance of tlie municipal law of 
the country, where he intended to trade, 
humanity would seem to forbid a just na- 
tion, from proceeding further than to turn 
him away; yet, if a more rigid conduct is 
adopted, or if an intended breach of the 
law be proved or suspected, and the prop- 
erty is seized and condemned, justly or un- 
justly, but avowedly for a breach of such 
law, it is impossible for a reasonable doubt 
to exist, that the loss has not happened on 
account of a prohibited trade. A different 
construction would render this wari-anty, so 
hazardous to the insured, of very little con- 
sequence to him, and a mere nullity in re- 
spect to the insin-ers. 

Secondly. It is said, that this trade was not 
prohibited, and that the condemnation pro- 
ceeded upon the ground of the want of a 
document to prove the origin of the cargo. 
In order to test the strength of this argu- 
ment, let it be supposed, that the decree of 
the Cth of August had been known in the 
United States, before this vessel sailed. 
Would it, in that case, be contended, that 
the want of the document required by this 
decree, would not have amounted to a breach 
of the warranty? And if it would, it proves, 
that without the document, the trade was 
illicit and prohibited. But we understand 
the decree to amount to this— that articles, 
the produce of the colonies of Great Britain, 
are prohibited from being brought, upon any 
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terms, into any place possessed by the 
French; and the produce of any other coun- 
try is prohibited, which is not accompanied 
by a certificate of origin, no matter liow- con- 
clusive the proof may be, that it Avas not 
the growth of a British colony. In either 
case, the trade is prohibited altogether, 
whether the decree, containing the prohibi- 
tion, were known to the neutral or not. If, 
tlien, the knowledge or ignorance of the 
neutral, in respect to the decree, makes no 
difference in regard to the illegality of the 
trade, the whole question comes to the hard- 
ship and injustice to which the merchant is 
made the victim, as to which, there can be 
but one opinion. But who is to be the suf- 
ferer in such a case? The insured, who 
consented to exempt the insurer from all 
loss which might happen on account of il- 
licit trade; or the insurer, who, in estimat- 
ing the premium for the risk he undertakes, 
lias allowed to the insured, what both par- 
ties supposed to be the value of this exemp- 
tion? Most undoubtedly the former. In the 
case of a warranty of neutrality, the parties 
have a view to the law of nations and sub- 
sisting treaties; and the engagement of the 
insxu-ed is, that the property is neutral to 
the purpose of being protected. It must of 
course be neutral, in fact, in appearance, 
and in conduct. In fulfilling this engage- 
ment, the insured can never be surprised by 
the want of all necessary documents, unless 
by his own neglect. But, the warranty in 
this policy has a view to tiie municipal laws 
and ordinances of the countiT, with which 
the trade is intended to be carried on, which 
the subjects or citizens of foreign countries 
are bound to observe, whether previously 
made Icnown to them or not. Ignorance of 
such laws, will be no excuse for a breach 
of them; and an engagement with a third 
person not to violate such laws, cannot be 
satisfied by a plea, which would be inef- 
fectual in tlie countiy where the law was 
broken, and the penalty incurred. The war- 
ranty against illicit trade, amounts, in short, 
to a stipulation that the trade in which the 
insured engages, shall be lawful to the pur- 
pose of being protected:— that is, that it shall 
not only be lawful in fact, but that it shall 
not become otherwise by the misconduct of 
the insured, or from the want of all neces- 
sary documents required by the laws of the 
country to legitimate it For, what would 
it signify to the insurer, whether the loss 
arose from the circumstance that the trade 
was prohibited altogether, or was prohibited 
unless accompanied by certain documents? 

That the seizure and condemnation of prop- 
erty, because it was unaccompanied by pa- 
pers which the insured could not possibly 
Icnow were required, is to the highest degree 
\mjust, has already been admitted. But is 
this more unjust, or does it impose a greater 
hardship on the insured, than if a trade 
known to be lawful when the voyage was 
commenced, should be prohibited but the 



day before the arrival of the vessel, and on 
this recent order or law, she should be seized 
and condemned? And yet it can scarcely 
be doubted by any one, but that in such a 
case, the warranty would protect the insur- 
er. The truth is, that the insured, by such 
a warranty, takes upon himself every risk 
which can occur in consequence of the trade 
being prohibited, whether absolutely, or un- 
der any qualification, and whether known or 
unknown to him; and for an engagement at- 
tended with so much danger, especially diir- 
ing the present European war, he is entitled, 
and no doubt takes care, to indemnify him- 
self, by a proper diminution of the premium. 

[The judgment of tliis coxu-t was reversed by 
the supreme coiui;, where it was carried on writ 
of error. 7 Cranch (11 U. S.) 434.] 
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SMITH V. DOWNING et al. 

[1 Fish. Pat. Cas. 64.] i 

Circuit Court, D. Massachusetts. June, 1830. 

Patents— Patentability— Abstkagt Prikciple— 

" Art "— " MEcnANiCAL Equivalents "— Sim- 

ilaritv in Mode of Operation. 

1. T^Hiat is to be protected is not an abstract 
or isolated principle, but the embodiment of 
a principle into a machine or manufacture, as 
described in the specification. 

2. What tlie patentee does not, or certainly 
what in the misty future he can not describe, 
he must be presumed not to have invented. 

3. The word "art," in the patent acts, means 
a useful art or manufacture which is beneficial, 
and whicli is described with exactness in its 
mode of operation. Such an art can be protect- 
ed only in the mode and to the extent thus de- 
scribed. 

4. One machine or manufacture is not a vio- 
. lation of another, within the purview of the pat- 
ent system, unless it is substantially the same. 
It need not he identical, but it must be similar 
in the principle or mode of operation. 

5. By equivalents in machinery is usually 
meant tlie mere substitution of one mechanical 
power for another, or one obvious and cus- 
tomary mode for another, to effect a like result. 

This was a bill in equity filed by the com- 
plainant [Francis 0. J. Smith], as assignee of 
S. F. B. Morse, to resti-ain the defendants 
[Hugh DoTVTiiug and othei-s] from infringing 
upon lettei-s patent, granted to said Morse, 
June 20, 1S40, reissued January 25, 184G, and 
again June 13, 1848, and letters patent granted 
to him April 11. 1S46, and reissued June 13, 
1848, both for "electro-magnetic telegraphs." 
The defendants were assignees of R. E. House, 
under letters patent gi-anted to him April IS, 
1846, for a "magnetic letter-printing tele- 
graph." The issues of law and fact, and so 

1 [Reported by Samuel S. Fisher, Esq., and 
hei'C reprinted by permission.] 
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mueli of the evidence as is material, are stated 
in the opinion of the court. 

G. S. Davis, O. M. Keller, and B. R. Curtis, 
for complainant. 

C. L. Woodbury, George Gifford, and Hufus 
Ohoate, for defendants. 

WOODBT;ry, Circuit Justice. This ease 
is full of difiiculty, in respect both to the facts 
and the law. The opemtions of the conflicting 
machines depend much on the principles of 
electricity and galvanism— two sciences not 
very well imderstood, except by those who 
have made them a special study; and the 
trouble in comprehending with clearn<>ss and 
fullness their operations here, is increased by 
the intricate and novel mechanism employed. 

More especially is this last the case with the 
machine worked by the defendants, and al- 
leged to have been invented by Mr. Hoiise, and 
which is made still more complicated by the j 
use of the new species of magnetism called | 
axial-magnetism, and by the use of air as an i 
additional powei" to move parts of the machine. 
As these two inventions are both conceded to 
be remarkable in their character— relating to 
an improvement in telegraphic communication 
by electro-magnetism at great distances, with 
almost lightning speed, and thus forming one 
of the wonders of the age; and, as their value 
is estimated to be very large, both to their 
owners and the public, I have hastened to ex- 
amine the rights of each party as early and as 
fully as other pressing avocations would per- 
mit. 

The prayer of the bill, by Smith, the as- 
signee of Jlorse, is for a permanent and final 
injunction in equity against those who are op- 
erating under House. And this remedy should 
be granted, if it appears on the whole evidence 
that Morse was the original and first inventor 
of what he really claims in his patent, and that 
the machine by House is not different in prin- 
ciple, but the same in substance as Morse's. 

These two questions, with some incidental 
considerations under each, will be found to 
cover the whole case. In order to ascertain 
whether ilorse was the original inventor of all 
which he claims, it will be necessary first to 
examine and settle how much he does claim — 
that is, how much is embraced in his specifica- 
tion. 

This inquiiy is made somewhat complicated 
by his having taken out two different patents 
on the subject of electro-magnetism and its 
use in telegraphs, and having renewed one of 
them twice and the other once, and having 
preceded the fii-st patent by a caveat, describ- 
ing its character and extent. 

But what he claims does not seem material 
in this case, except as set forth in the fii^st 
patent and its various renewals. 

I shall, therefore, confine my inquiry to that, 
though the others must be at times adverted 
to, the better to undei-stand what was meant 
in that. As represented in his letter to the 
treasuiy department in 1837, ilorse says be 



had been attempting, since 1S32, to make elec- 
tricity visible at a distance by signs, intelhgi- 
ble and certain, so as to communicate informa- 
tion. And in his caveat of October 6, 1837, he 
claims to have "invented a new method of 
transmitting and receiving intelligence by 
means of electro-magnetism." Or, in other 
words, in the same instrument, "a Inethod of 
recoiding peimanently electi-ical signs" at a 
distance. His specification, filed in liS^S, April 
7, is much the same in substance. 

Following up a like idea, in 1840, in his first 
patent he claims in that to have invented only 
a "new and useful unprovement in the mode 
of communicating information by signals," and 
by the power of electio-magnetism. 

Such is, in substance, the title of this patent 
in its original form and under all its renewals. 
In his last specifications in 1818, he claims to 
have invented merely "a new method," or "a 
new and useful appai-atus for a system of trans- 
mitting" intelligence, which puts in motion 
machinery for producing signs, and at a dis- 
tance recording said signs. 

From all these, standing by themselves, it 
would seem manifest that he makes no preten- 
sion to have invented or discovered any new 
principles in physics, or to have discovered the 
old principles of electricity or galvanism. Nor 
does he claim to have invented or discovered 
any new principle in mechanics — like a new 
power, resembling the lever or screw. As lit- 
tle would any one have supposed, that he 
meant to claim as his invention and as new— 
the application at all, of electi'o-magnetism to 
the purposes of telegraphing at a distance, 
whether by making intelligible marks or signs 
there, or in some other mode—if it had not 
been for some remarks in one of his letters in 
1837, and some words in the eighth clause of 
his last specification, and the gi'ouud taken in 
the argument, recently, by his counsel. 

Thus, in his letter in Setrtember, 18,'J7, to 
Jackson, he seems to have believed he had 
some claim to this discovei-y, viz; as he de- 
scribes it, "The original suggestion of convey- 
ing intelligence by electricitj*"— as well as to 
the invention, which he calls "the devised 
mode of doing it." 

Yet notliing of this is believed to be inserted 
in any of his official documents, till 1848. In 
his last renewal, in 1848, there are introduced 
for the first time, some changes of language 
and some tendencies in a part of them, as well 
as in some of the arguments, to make the 
claim broader, and, as in the letter just quoted 
—to cover all application of electro-magnetism. 
if not of electricity~to convey intelligence, or 
to telegi-aph to a distance. 

But as late as 1846, so far from claiming 
the discoveiy or invention of any new general 
principle, or art, and asking a patent to pro- 
tect himself in the exclusive use, as inventor 
of all telegraphs by electro-magnetism— he 
asks for protection of only his own improve- 
ment—his own method— his own apparatus. 
And he seems in his last specification, in 
1848, to regard as the great excellence and 
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novelty of his invention, that it imprints the 
signals at one end, -which were sent at the 
other, and in such characters as to he inteUigi- 
hle, -without an observer to note them, and 
easily translated into English by means of his 
stenographic alphabet— and hence he there 
styles it a "recording or printing telegiuijh." 

When there, for the first time, he also 
speaks of "the essence of my invention being 
the use of the electric or galvanic cm-rent," 
"however developed," "for marking or print- 
ing intelligible chai'acters," *'at any distance," 
being "a new application of that power of 
which I claim to be the first inventor or dis- 
coverer," he must, 'by all before said and 
done, be considered as claiming it in the form 
of his application— according to his machinery 
—and in the modes he had described in 1837, 
1838, 1840, and 1816— rather than in this suc- 
ceeding clause of 1848, and by it intending to 
cover the application itself of electro-mag- 
netism to telegraphic purposes, in every pos- 
sible form. Otherwise, his renewed patent of 
ISIS must be regarded as void for claiming 
too much, and for wishing to protect a mere 
principle, or efEect, "however developed," and 
without reference to any method described by 
him, and to cover a principle, also before 
known. 

But, limiting the patent to what is describ- 
ed as his method, or mode, and considering 
that in his "first daim" in 1848, he disclaims 
such broad views as appear in the "eighth 
claim," of that date, and expressly says: '1 
wish to be understood that I do not claim the 
use of the galvanic cm-rent, or current of 
electricity, for the purpose of telegraphic com- 
munications generally, but a new mode of 
using it, to move machinery, to print signs, 
etc., as described." All is consistent, and 
confined substantially to the mode he sets 
out in his specifications and in his own tes- 
timony in the record. 

What he thus sets out is the subject invent- 
ed. What is to be protected is not an abstract 
or isolated principle, but the embodiment of a 
principle into a machine or manufacture, as 
described in the specification; and it is the 
Invention, in conformity to that embodiment, 
or representation of its working, which the 
act of congress will protect. Boulton v. Bull, 2 
H. Bl. 463, 468. 483, 8 Term R. 95; Webst. 
Pat. Cas. 208; Webst. Pat. 4, 58, 126-128; Bean 
V. Smallwood [Case No. 1,173]; Winans v. 
Boston & P. R. Co. [Id. 17,858]; Curt. Pat 
pp. 96, 145, § 4; Stone v. Sprague [Case No. 
13,487]; Gods. Pat. 72; Phil. Pat. 90; Whitte- 
more v. Cutter [Case No. 17,601]; Hind. Pat. 
157. Because by those laws, the inventor is 
not to be protected, unless he describes plain- 
ly and fully what he has done, so that the 
public may copy or imitate, and use it after 
his term expires. 

That is the consideration for the exclusive 
use during the period of the patent, and hav- 
ing this, prevents the patentee from claim- 
ing afterward more than he had invented 
when his patent issued. Webst Pat. Cas. 
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719, notes 1, 2; 8 Term R. 100, 102; Cm-t 
Pat. p. 205, § 128. And what he does not 
or certainly what in the misty futm-e he can 
not describe, he must be presumed not to 
have invented. 2 H. Bl. 483. 

As this broader claim goes far beyond what 
we have already seen was that made in the 
caveat, and in the first specification, and in 
the original patent, as well as in all the sub- 
sequent renewals— as it conflicts with much 
of the language in this very last renewal^ 
looking only to a new method and a mere 
improvement of what existed before, and as 
he seems to disavow it in his own evidence; 
and as, on every thing in the ease it is ques- 
tionable whether he could have intended to 
patent any thing except an improvement on 
what before existed, I do not think it just to 
place a broader construction on his language, 
than the whole subject-matter, and description, 
and nature of the case seem to indicate as 
designed. 

These are all to be looked to; and no fancied 
construction, traveling too far, on a new and 
doubtful ground, is to be adopted; rather 
what is natural and clear, considering what 
already exists on the same subject. Hawoith 
V. Hardcastle, 1 Webst. Pat Cas. 485; Davoll 
V. Brown [Case No. 3,062]; [Grant v. Ray- 
mond] 6 Pet. [31 rr. S.] 218; Wyeth v. Stone 
[Case No. 18,107]; Blauchard v. Sprague jld. 
1,518]; 1 Leeman, 482. 

And I the more readily adopt this course 
for his own protection, as such a broader view 
might subject his patent to be considered 
void, both for claiming too much, and for 
claiming also the invention of a mere princi- 
ple. It would be claiming too much, as it 
would cover the application, in every way, 
of dectro-magnetism to telegraphs, when this, 
as will be seen hereafter, by the history 
of this subject and as is sworn to by a large 
number of highly intelligent experts, had been 
known publicly and for years before Morse's 
first attention to the subject in 1832. In- 
deed, he himself virtually admits the tnith 
of this in his testimony. 

Others, no less than the persons cited, as 
well as the history soon to be given of the 
progress on this subject, show that several 
had, before Morse, not only made this discoA-- 
ery, but applied both electricity and electro- 
magnetism to the purpose of telegi-aphing. 
But if, by his alphabet and record, he had 
been successful in making an improvement in 
the use of electi'icity for that purpose, and 
wished to secure the new method of doing 
it he was at liberty, in point of law, to take 
out a patent for that new mode, but for noth- 
ing more. 

He came into the world too late for truly 
claiming much as new. A large galaxy of 
discoverers on this subject had preceded 
him. The avoidance of patents for claiming 
too much is of frequent occurrence, and 
needs no explanation as to the reasons for 
it, when an applicant is so improvident or 
unjust to others as to claim for himself more- 
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than he inyented, and the credit or profit of 
which belongs to others rather than him- 
self. See Wyeth v. Stone [supra]; Blanch- 
ard V. Sprague [supra]; Amos v. Howard 
[Case No. 326]; 1 Wehst. Pat Cas. 485; 
[Grant v. Raymond] 6 Pet [31 U. S.] 218; 
Davoll V. Brown [supra]. 

As to the second ohjection, that this would 
he seeking to cover, by a patent, a new prin- 
ciple, without reference to any mode or 
method of enforcing it, the patent laws are 
well settled never to permit it 

The impropriety of claiming a patent for 
the invention or discovery of a new princi- 
ple, however important it may he per se. 
rests on the idea that the exclusive use of 
the invention, for a term of years, is given 
to the patentee, to reward his genius and 
expense in making his invention, and point- 
ing out, in his specification, how it can be 
used beneficially; and the machine, if It be 
a machine, easily made by any mechanic for 
general employment. 

The patent is, in such cases, and must be 
in order to possess validity, not for the prin- 
ciple, but for the mode, machine or manu- 
facture, to carry out the principle and to re- 
duce it to practice. Webst. Pat. 45, 48. In 
short, the principle thus becomes the modus 
operandi, and rests in the new mode adopted 
to accomplish certain results. And though 
some expressions may have been used by 
one or two judges, which look like a sanc- 
tion to patenting a principle, yet they are 
used in the above sense, of a principle in op- 
eration, in the manner set out in the spec- 
ification, or, are used too loosely from haste 
and inadvertence. Except for this view as 
to the method, what use would there be in 
a specification describing the machine or 
method? So, where any judge speaks of 
patenting an art, it is not an art in the ab- 
stract, without a specification of the manner 
in which it is to operate, as a manufacture 
or otherwise. But it is the art thus explain- 
ed in the specification, and illustrated by a 
machine, or model, or drawings, when of a 
character to be. It is the art so represent- 
ed or exemplified, like the principle thus 
embodied, which alone the patent laws ever 
are designed to protect. In the English pat- 
ent acts, the word "art" is not used at all. 

And in ours, as well as in our constitution, 
the word art means a useful art, or a manu- 
facture which is beneficial, and which, by 
the same law, Is required to be described 
with exactness, in its mode of operation; 
and which, of course, for the reasons already 
laid down, can be protected only in the mode, 
and to the extent thus described. Wyeth 
V. Stone [supra]; Kneass v. Schuylkill Bank 
[Case No. 7,875]: [McClurg v. Kingsland] 1 
How, [42 U. S.] 204; Webst. Pat 8, 9; Phil. 
Pat 74r-76; Hind. Pat. 49; Curt Pat. 38. § 9. 

No lawyer conversant with the patent sys- 
tem, could for a moment suppose, that be- 
cause Arkwright first invented and i^erfect- 
ed the art of spinning by machinery, he 



could have taken out a patent for this art 
generally, and covered and monopolized all 
kinds of future and different improvements 
in that art. On the contrary, he could shield 
no mode of the art but that which he de- 
vised, used, and described. So it has been 
held that a patent for cutting ice by human 
power does not cover any mode but that de- 
scribed. Wyeth V. Stone [Case No. 18,107]. 

So, though Woodworth first invented plan- 
ing hoards by machinery— he could not take 
out a patent for that art principle, or sys- 
tem generally, and thus either monopolize or 
prevent future improvements, when differ- 
ing substantially from 'his machine. But 
the whole effort of Woodworth's assignees 
has been to describe his particular mode of 
planing, so as not to omit any thing mate- 
rial, or to cover too much — and no attempt 
is made to protect any thing connected with 
planing by machinery, except the mode thus 
described— or what is substantially the same. 

Considering the opinions I have thus form- 
ed on this, and as will soon be explained, on 
other points of the ease, it does not seem 
necessary to decide, on this occasion, wheth- 
er the severe criticism, which has been made 
by the counsel for the respondents on sev- 
eral other portions of ilorse's claims, aiv 
well founded or not; and more especially, 
whether his chief patent is not invalid, be- 
cause covering too long a period— the time 
included by a previous foreign patent not 
having been deducted. It suffices now to 
add that the general conclusion as to tlie 
extent of llr, Morse's claim in his specifi- 
cation, as amended or renewed, is, that he 
intended, in the words of the patent, to em- 
brace only "a new and useful improvement," 
Or, as repeated in the specification itself, 
only "a new method," of communicating and 
recording signs by "electro-magnetism;" and 
he does not seem to have meant to cover 
merely a new object or purpose, to which an 
old principle or machine was to be applied, 
and which is not patentable,— Hind. Pat. 96; 
Webst Pat Cas. 208; Curt. Pat. § 42; Bean 
V. Smallwood [Case No. 1,173]; nor a new 
abstract principle to produce new results 
in telegraphing by means of eleeti'o-magnet- 
ism. 

The essence of his method beyond what 
had before existed or been practiced, was to 
make the electro-magnetism, when excited 
and moving in a particular form, and mark- 
ing at one end of the wires— not merely ex- 
hibit some evanescent sign at the other end. 
but a sign which the machine is made to 
trace, and thus record there permanently. 
This sign is excited by the closing and open- 
ing of the circuit by a stroke, or by lifting 
the wire from the cups, or by a knob pressed 
down and acting by a spring, and the mark 
by machinery is made to assume sevei-al 
forms; but the one generally practiced, is 
that of dots and straight lines. These, 
traced in succession on the rolling paper, 
and by being different in number and com- 
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bination, are, by tlie stenographic alphabet, 
invented by Mr. Moi-se and embraced as a 
part of the system, made to represent all the 
letters, and Tvhen you please, certain words 
in most common use. 

The great result of the improvement is, by 
this machinery and the alphabet of signs 
for lettei-s, to trace at one end the dots and 
lines, which represent what it is wished to 
•communicate, and thus to have the same 
traced at the other end or paper, by like 
■dots and lines. 

The great beauty of the system is the iden- 
tity of the tracing at both ends by the new 
machine (whether through the type rule at 
the beginning or the breaking and closing 
the circuits through the type rule or thumb 
spring), and also the rapidity as well as the 
exactness with which this tracing or record- 
ing is accomplished. 

Indeed, so impressed was the inventor 
with this striking peculiarity in his system, 
that in his last specification he proposes to 
■characterize it as "the first recording and 
printing telegraph by electro-magnetism." 
Desenbing his invention as including these 
Improvements, and limiting it to them, he 
escapes the imputation or fatal error of 
■claiming too much, or claiming to have dis- 
covered only a new or a mere art. 

The next question m connection with the 
first head of inquiry, is, if this improvement 
or method was original with Mr. Morse. He 
states that the first idea he formed in rela- 
tion to the subject of communicating infor- 
mation by electiicity to a distance, was on 
board the Sully, on his return from Europe, 
in the autumn of 1832. But from various 
obstacles and imperfections in existing bat- 
teries, and a want of pecuniary means, and 
the novelty and complicated nature of the 
proposed improvements, he was not able 
nearly to complete it till October, 1837, when 
he filed a caveat on the subject, and in April, 
1838, put his specifications and drawings on 
the records of the patent office, and in June, 
1840, took out his first patent. 

When his attention was first turned to the 
■subject in 1832, not having before been par- 
ticularly engaged in scientific pursuits, 
though possessed of good general informa- 
tion and much ingenuity, he did not appear 
to know with exactness what discoveries 
had before been made in the matter, and 
how far others, by vast ingenuity and sci- 
ence in the same path, had already earned 
into effect what then struck him as practical 
And likely to prove highly usefuL 

Whether he or Dr. Jackson spoke first, on 
that occasion, of what might probably be 
<lone to convert the power of electricity to 
use in recording ideas, as well as in com- 
miipicating them to a distance, is disputed. 
It does not seem necessary to settle this 
point on this occasion; and it is a contro- 
versy veiT unpleasant to discuss, if avoid- 
able, between two gentlemen of such high 
reputation and public usefulness. 



It would seem probable, that, after the mat- 
ter was broached by some one, Dr. Jackson, 
from the nature of his scientific studies, 
fresh from lectures in Paris, with an electro- 
magnet in his baggage on board, and some 
recent books treating of some of the opei-a- 
tions which had been performed with this 
power, could impart more information in re- 
spect to it, and to any probable movement 
in the use of it. While, on the other hand, it 
is certain, from what has taken place since, 
that Mr. Morse possessed the perseverance, 
industry, and skill to go on with inquiries 
concerning the subject, when once started, 
till he perfected an instrument or machine to 
accomplish what was then agitated; and that 
he is, therefore, under the patent system, 
alone entitled to be protected as the inventor 
of what is claimed and described in his speci- 
fication—so far as it had not been completed 
before— by others. Bedford v. Hunt [Case 
No. 1,217]; Washburn v. Gould [Id. 17,214]; 
Allen V. Blunt [Id. 217]. 

Undoubtedly much, which, in his first re- 
flections on the matter, seemed to him noyel, 
had been matter of deep inquiry and fre- 
quent experiments in the universities as well 
as private laboratories of Europe, and even 
of America. 

It appears, on examination, that as early 
as 1746, Winkler at Leipsie, had used com- 
mon electricity for telegraphic communica- 
tions by the discharge of Leyden jars in con- 
nection with a long wire. In 1748, the same 
was done by Watson with two wires on an 
extended circuit of four miles. And in 1784 
or 1787, Loneard, by f rictional electricity and 
a wire extending thence into another room, 
transmitted telegraphic signals. In 1794, 
Reizer, by an electric spark and wires, il- 
luminated letters of tinfoil at a distance on 
a glass plate. And in 1798, Betancourt, in 
Spain, sent this spark by Leyden jars and a 
wire, twenty-six miles; and in the same 
year, Salva, at Madrid, worked for many 
miles what was called "an electric spark 
telegraph." 

If nothing more had occurred than these 
cases, it would be a little surprising that any 
one acquainted with the subject, should in 
1832, near thirty-eight years after, ■ anxiously 
inquire, as if a novelty and wonder, whether 
electricity could not be used for telegraphic 
communications. 

But galvanism having been discovered in 
1790, it is not strange, after the experiments 
with it for seventeen to nineteen years, that 
Soemering should, at Munich, in 1807, be able 
to erect a galvanic telegraph, and to make 
the voltaic pile decompose water, and show, 
as signals, air bubbles over the proper let- 
ters, and connect a wire to a trough, in 
which were thirty-five gold pins, with letters 
or numbers on each, and so airanged as to 
complete a communication of information. 

Common electricity had been found too in- 
tense and erratic, and difiieult to be confined, 
^^'hereas, that generated by galvanism has 
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proved more quiet and manageable, and not 
costly. Inquiries, therefore, did not stop 
here, but under that were much multiplied 
and advanced, long before the year 1832. In 
1813, Oersted, the Danish philosopher, com- 
menced his experiments on the subject, and 
by 1819 or 1820, discovered that a magnetic 
needle at a distance might oe deflected by a 
galvanic cun-ent, and thus mark information, 
and he is generally considered the discoverer 
of the magnetic properties of electro cur- 
I'ents. 

In the interim of 1816, Doctor John Red- 
mond Cox, of Philadelphia, describes the use 
of galvanism as a telegraph by decomposing 
water. How its decomposition and the air 
bubbles enable the machine to act, is fully 
explained by Channing. 

In the same year, Ronalds constructed a 
telegraph at Hammersmith, which operated 
for eight miles, and used the disc of clocks 
for his signals at both ends, keeping exact 
time, and one, when touched, indicating the 
same at the other end. But it worked veiT 
slowly, the interval between each being so 
great. 

In 1820, Arago, Ampere, and Sir Hum- 
phry Davy, all experimented and discovered 
as much as Oei-sted had, and Ampere express- 
ly stated, that the deflective needle would, 
in his opinion, be used for telegraphing by 
the magnetic fluid. 

The use of magnetism in connection with 
electricity to make communications by tele- 
graphs, thus became known and practiced to 
some extent, twelve years before ilr. Morse 
proposed to commence any improvements on 
the subject. 

This last period was a new era in the sci- 
ence and the mode of operating by deflecting 
the needle or lever by magnetism. The pre- 
ceding era, from 1790 to 1820, had been dis- 
tinguished by decomposing water, ringing a 
bell, exploding a pistol, and other great chan- 
ges and improvements, introduced by gal- 
vanism, in a manner superior to common 
frictional electricity- All before that had 
been the circuit by wires, and the use, so far 
as practicable, of the spark and other sig- 
nals connected with it, through ordinary elec- 
tric power. 

It is not a little remarkable, looking to 
both Morse and House as inventors, that 
Ampere's plan was to have as many wires 
as letters, and press down a key on each as 
wanted. And that the same year. Cavallo 
proposed the communication to be made by a 
spark as a signal. 

The public mind, among the scientific and 
machinists, had got so excited on the topic 
four years previous to 1832, the period of the 
voyage in the Sully, that numerous attempts 
were made in 1828 to carry out into more 
practical use, and to perfect what had be- 
fore been indicated so often and so dis- 
tinctly, the use of electricity and electro- 
magnetism for the purpose of telegraphing. 
Jacob Green wrote on it. Travoilot proposed 



to act by a wire from Paris to Brussels, and 
Sturgeon actually constructed at Woolwich 
an apparatus with a horse-shoe magnet, and 
the end of a wire coiled aroimd it, communi- 
cating with the opposite poles of a galvanic 
machine, and thus supporting a weight or 
bar of nine pounds. 

It is believed that Prof. Henry had dis- 
covered and described as early as this, and 
shown at Albany in 1829, how to increase the 
power at little expense. And Feckner sug- 
gested that galvanism could thus be applied 
to telegraph from Leipsic to Dresden. 

But the most surprising discovery on this 
subject, about this period, was by Harrison 
Grey Dyer, another enterpi*ising American. 
In 1827 or 1828, he is proved by Cornwell to- 
have constructed a telegraph on Long Island, 
at the race-course, by wires on poles, and 
using glass insulators. Doctor Bell fortifies 
this statement, having seen some of his- 
wires, and understood its operation to be 
by a spark sent from one end to the other,, 
which made a mark on paper, prepared by 
some chemical salts. 

Dyer's own deposition, taken since this 
cause was argued, and to be substituted for 
a letter from him to Doctor Bell, which was 
then objected to by the plaintifC, and ruled 
out, now verifies the truth of the letter, and 
goes into several details as to the condition 
of his invention, when abandoned in 1830. 
from fears of prosecution by some of his 
agents. 

He used common electricity, and not elec- 
tro-magnetism, and but one wire, which op- 
erated by a spark, which, after going through 
paper chemically prepared so as to leave a 
red mark on it, passed into the ground, with- 
out a return ch-cuit. The difference of time 
between the sparks was, by an arbitrary al- 
phabet, to signify difEerent letters, and the 
paper was to be moved by the hand, while- 
the telegraph operated, though machinerj' 
was contemplated to be introduced for that 
purpose. This device of an alphabet by 
spaces of time between sparks, evinced re- 
markable ingenuity, and differs, in some de- 
gree, from either Morse's, or House's, though 
much nearer in principle to the former. 

It seems that in 1830, Booth, in Dublin, ex- 
plained fully how electro-magnetism could be- 
used to telegraph at a distance, and caus& 
marks to be made by the fall of the armature 
from the horse-shoe magnet, when the cir- 
cuit was broken. 

But Barlow had failed of success in Eng- 
land from want of more pow^er; and follow- 
ing out the new idea to increase the power 
of the magnet by closer coils of wire and 
otherwise, and when the want of greater 
power to operate further and quicker, and 
at less expense, seemed the chief desider- 
atum, Mull, in 1830, succeeded in making a 
magnet which would sustain seventy-five 
pounds, and soon after one hundred and fif- 
ty pounds; and Prof. Henry, in 1831, com- 
pleted one that could sustain a ton. During 
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this last year, also, Farraday liad matured 
fully the horse-shoe magnet, and caused, un- 
der Saxton, at a distance, a strong circular 
motion, and brought magnetic eleetrieitiy al- 
most to maturity. 

While all these clearly preceded what took 
place on the Sully, and removed very much 
Jill novelty in some of the Ideas then sug- 
gested, yet it is certain that there yet re- 
mained to be constructed, on these or othei 
principles, some practical machine for prac- 
tical, popular, and commercial use, which 
would communicate to a distance, by electro- 
magnetism, and record quickly and cheaply 
what was thus communicated. 

From that time forward, Morse is entitled 
to the high credit of making attempts to do 
this, however imperfectly informed he may 
then have been of what had already been ac- 
complished toward it; and he has the still 
higher credit, among the experimenters from 
that time to 1837, of having then succeeded 
in perfecting what he describes at that time 
in his caveat and specification. Laboring on 
the same subject, and before 1838, Sturgeon, 
in 1832, had formed a rotary "electro-magnetic 
machine," which gave motion to working mod- 
■els of machinery, so as to pump water, saw 
wood, and draw weights. He had batteries 
■of zinc, and electro-currents from them, and 
magnets with attraction and repulsion. And 
Baron de Scliilling, the same year, or the 
nejct, constructed an electric telegraph, at 
St. Petersburg, which had thirty-six magnetic 
needles, and sounded alarms, and made sig- 
nals by the deflection of the needle, which 
indicated letters by numbers. In 1833, Dr. 
Soulther, at Zurich, caused, a pendulum mo- 
tion between two horse-shoe magnets, and 
Ritchie, with various others, showed how in- 
■creased power could be cheaply created, and 
used at a distance. 

And Professor Henry made experiments 
for this object, with success, and explained 
that the fall of the weights, or armature, 
would ring bells, etc. Gaus and Weber con- 
structed the first magnetic telegraph, at Got- 
tingen, the same year, carrying the wire 
above ground, and over houses, and making 
signs for letters. Some of their wires are 
still standing. And in 1834, Jacobi made one 
similar in some respects. And Mr. Gurley, 
at Dublin, made another; and in 1836, Ta- 
<iuin and Eutychausen carried another over 
the streets of Vienna. All which remained 
to complete what was desirable in a tracing 
or writing telegraph at a distance was to 
make dots or marks— intelligible or signifi- 
cant of letters and words— so as to be read 
or translated with ease, and to perform the 
operation with useful speed. 

To make dots, and color them by the paper 
being chemical, had already been discovered, 
but not an alphabet in connection, unless by 
Dyer, in 1828; nor a movement of the paper 
on a roller, so as to make the dots and marks 
successive, unless by him with the hand. 
The struggle was such, in 183T, to finish what 



was wanted, that Morse became alarmed lest 
others might first complete and obtain pat- 
ents, for. the invention, and hence proceeded 
more actively with his, and in 1837, filed his 
caveat in the month of October. 

In the same year, whether earlier or later 
is not known, Alexander formed an electiic 
telegraph, by which, through signals some- 
what like House's, he communicated an5 
spelt out at a distance, the word "Victoria. 
See evidence that this was done earlier, us- 
ing a key-board, and letters on each key, like 
House's. Davenport, too, in Vermont, an- 
nounced another, and obtained a patent, in 
1838. And M. Cook, Whetstone, and Stein- 
heil, some using the needle, deflected; some 
making dots and lines; and some using the 
ground and water for a part of the circuit. 
Cook and Whetstone took out a patent for 
theirs in June, 1837, making the deflection 
of the needle point to letters on a board. 

Steinheil that year had, at the Royal Ob- 
servatoi-y, an electro-magnetic telegraph, halt 
a mile long, on poles. This made dots ana 
short marks on paper, and preceded Morse's 
caveat, being before July 19, 1837. It used 
the ground as part of the circuit, which had 
been before discovered, but which Morse 
does not appear to describe or claim, till his 
fii-st renewal in 1848. 

Nor did Morse use poles or posts at first, " 
in 1844, when constructing a telegraph, be- 
tween Baltimore, and Washington. Though 
they were used by Steinheil before 1839, and 
by Dyer, even in 1828, and were suggested to- 
Morse early in 1840 by Prof. Henry, yet 
Morse thinks he himself invented them. Aft- 
er all this, there still was wanting a more 
perfect succession of marks to be made or 
recorded, which were letters themselves, or 
signs of letters, intelligible by an alphabet 
and power obtained and applied so as to do 
it quick enough for purposes of business. 
This deficiency was at length supplied. 

Among about sixty-two competitors to the 
discovery of the electric telegraph by 1838, 
Morse alone, in 1837, seems to have reached 
the most perfect result desirable for public 
and practical use. This may not have been 
accomplished so wholly by the invention of 
much that was entirely new, as by "improve- 
ments," to use the language of his patent, on 
what had already been done on the same- 
subject — improvements, ingenious, useful, 
and valuable. By the needle, or lever in- 
stead, not only deflected by the magnet, but 
provided with a pen to write, or, in other 
words, a pin at the end to make a dot or 
stroke, when thus deflected, as the circuit 
was held longer closed or broken, with ma- 
chinerj"- to keep the paper moving in the 
mean time, and so as to .describe the dots and 
lines separately, and more especially with an 
alphabet, invented and matured, assigning 
letters and figures to these dots and lines 
according to their number and combination, 
he accomplished the great desidemtum. 
Thus the fortunate idea was at last formed 
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and announced, whicli enabled the dead ma- 
chine to moTe and speak intelligibly at any 
<Iistant'e, with lightning speed. 

It will be seen, that amid all these efforts 
at telegi-apliic communication by electricity 
and electro-magnetism, more or less success- 
ful from 1745 to 183S, none had attained ful- 
ly to what Morse accomplished. Some had 
succeeded in sending information bj' signals, 
even beyond the decomposition of water and 
the declivity of the needle. They had made 
persons at a distance recognize the sign used, 
and thus obtain intelligence. They had also 
made marks at a distance. But in no way 
does it appeal" that they had sent information 
to a distance, and at the same moment, by 
the same machine, ti-aeed it down and re- 
corded it permanently, intelligibly, and quick- 
ly. 

This triumph was reserved to Morse's in- 
flexible perseverance in experiments and ob- 
servation; and chiefly after arming the end 
of the needle or lever with a pin, by use of 
a roller, with appropriate machinery to move 
his paper, so as to trace successive dots and 
marks, and by a stenographic alphabet to 
explain the marks made on the paper, and 
by more power tlirough his combined cir- 
cuits, to effect all at a greater distance, and 
■^^'ith greater dispatch. 

Afterward by the improvements in batter- 
ies made by Daniel and Groves, in 1843, he 
was enabled, witliout these local circuits, to 
increase the power of the electro-magnet so 
as to accomplish this at any distance, and 
with a speed and economy which rendered 
the invention applicable to general use. Be- 
fore 1843, Harse's battery was used, and was 
too feeble, and before that, Cruikshank's. 
The want of this increased power has ren- 
dered former attempts at times abortive for 
practicable purposes; and its being recently 
supplied by the science of Farraday and 
Henry, tended more speedily (by Daniel and 
Grove's battery, founded on them) to remove 
the greatest obstacle to success. 

Others had before, and about the same 
time, as has been noticed already, made 
marks on paper at a distance by the deflec- 
tion of the needle, and by sparks, and at- 
tached special meanings to them, and the 
spaces between them. But the evidence is 
strong that Morse's, if not the very first, in 
these respects, was the most perfect and 
available for practical use, and the improve- 
ments by others in batteries came very op- 
portunely to aid in its power for distant oper- 
ations, beyond what even the local circuits 
had done. His special advance beyond oth- 
ers, except some new combinations, looks as 
if chiefly mechanical, but still it sufficed to 
promote the desired object. 

By them and his new combinations, he was 
going a step further than any of his prede- 
cessors, for practical use, had accomplished, 
and this entitles him to protection and the 
fame he has achieved. This he and his as- 
signees can therefore protect, but not par- 



ticulars known long before him, or which he 
neitlier claimed, nor described, nor invented. 
As before explained, he must not be consid- 
ered to have claimed the invention of the 
general principle or art of telegraphing by 
electro-magnetism, nor could he, as already 
shown, have protected it if he had. But all 
he clearly claimed was "a method" of doing 
it— "an improvement" in doing it, and these 
he has a right to protect, and these only. 
They were a pin to mark or trace in the end 
of his lever or needle— a happy thought, but 
the movement of the paper on a roller Avas 
almost as necessary to receive marks in suc- 
cession — and his alphabet to be thus applied 
and used, was the crowning art of his inven- 
tion. 

Much, more might be offered as to the de- 
tails of Morse's machinery, and as to those 
inventions existing before and since — and 
how far the latter may have been imitative 
or independent. But it is not necessary to 
explain or discuss them, for the purpose of 
settling the present case. 

It is certain that in 1837, he had so fai- 
completed his invention as to announce it in 
his caveat, and have it described also, by a 
brother, in a public paper called the Observ- 
er, and in Silliman's Journal. And that 
though a specification followed in 1838, and 
a patent in 1840, without putting it in opera- 
tion for pi-actical purposes, yet, by the aid 
of congress in 1844, it was successfully used 
from Baltimore to Washington. It thus be- 
came perfected and turned to practical ac- 
count; and is to be protected to its legiti- 
mate extent against eveiy real violation. 

However ingenious, then, have been some 
of the attacks on the originality of Morse's 
invention, and however cogent may be some 
of the objections to its validity, on other 
grounds urged in argument by the defend- 
ants, I do not find it necessary, as before re- 
marked, to give an opinion on them in this 
ease. Because, considering Morse's patent as 
good, if limited to the extent claimed in his 
specifications, as we have construed it on 
this occasion, and as we feel bound to con- 
strue it on the law of the case and the evi- 
dence before us, and considering it as orig- 
inal to the extent we have already explained— 
the situation of the House machine, as used 
by the defendants, is such as to render no 
further examination useful concerning the 
first two points. 

The character of House's machine, and 
more especially as compared with Morse's, 
does not seem, to a very wide extent, to have 
been fully examined and understood. 

Having ascertained, with some care, what 
must be considered the real claim of Morse 
in his patent, and how much of it is new. 
we are prepared better to decide the chief 
and final inquiry, what there is in the ma- 
chine used by defendants, and alleged in 
their answer, to have been invented by 
House, which violates what is novel in 
ilorse's. 
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Firstly. What is meant, in law, by a viola- 
tion or infringement of a patent? It would 
amount to an infringement of such an in- 
vention ds Morse's, or the patent for it, to 
adopt his mode of acting, operating, etc., or 
merely to change it by substituting some 
mechanical equivalent in a part of it, or al- 
tering only the form and proportion, so as 
not materially to affect results, or making 
any change merely evasive, colorable, axid 
not "substantial," or "considerable"- in its 
character. Jupe v. Pratt, 1 Webst Pat. Cas. 
140-149; Neilson's Case, Id. 342; Barrett v. 
Hall [Case No. 1,047]; Whittemore v. Cutter 
[Case No. 17,601]. But one machine or man- 
ufacture is not a violation of another, within 
the purview of the patent system, unless it 
is substantially the same. It need not be 
identical, but it must be similar in the prin- 
ciple or mode of operation. 

When its results differ favorably and con- 
siderably, it is considered that there must be 
an improvement involved in it over and be- 
yond the other, or this could not happen. 
So, when its mode of operation is unlike the 
other in material respects, the author of it 
is not culpable, and is of course not guilty of 
any mechanical piracy. 

The same latitude for further inventions 
and improvements is open to others as was 
open to Mr. Morse himself. He was allowed 
to make any improvement on his predeces- 
sors; and others are equally allowed to 
make any improvement on him. To be sure, 
if his improvement was engrafted on a ma- 
chine or manufacture before made and pat- 
ented, he could use or patent only his im- 
I)rovement, and not what bad been previous- 
ly patented, witbout obtaining first a license 
or purchase from the patentee. So of others 
in relation to him. But if his machine did 
not amount merely to an improvement on 
others, but to more— and did constitute a 
new and useful combination, he had a right 
to use it without license from others. Eden 
V. De Costa, 37 Lond. Jour, Arts, 130. 

So as to others, in respect to their improve- 
ments after his. 

But the new combination, when the patent 
is for that, is not violated when only parts 
of it are used by others, and not all of them, 
which are material. Prouty v. Kuggles, 16 
Pet [41 U. S.] 336. Scrutinizing the two ma- 
chines together, the defendants insist that 
House's operates on a principle radically dif- 
ferent from Morse's; that its results are 
greatly superior, and that it resembles 
Morse's in nothing which did not exist be- 
fore Morse's invention, and which was not 
produced before by others rather than by 
him. 

In answer to this, it is true that the gen- 
eral object of the two is the same, and so it is 
with all rival inventions. But this, of course, 
does not necessarily make all new inventions 
or patents for a like object an encroachment 
on all previous ones. Such a doctrine would 
discourage progress, rather than encourage 



useful arts, as th^ constitution wishes to be 
done by gi-anting patents. 

It would, after one invention as to the same 
subject, principle, or art, halt and bar all fur- 
ther advances on the same subject. It would 
petrify everything as it stood, to the great loss 
of mankind, and in derogation of both private 
and public rights to advance human improve- 
ment and human power. It would also ren- 
der the first improver a monopolist, and ex- 
clude the exercise or reward of further genius, 
science and labor in the same line, however 
useful, and howaver much needed, beyond 
what has already been accomplished. 

But limit the doctiine, as we have done al- 
ready, to the particular improvement made, 
and the patentee of it is allowed to protect 
that improvement, as he ought to be— it being 
his own invention, his' own property, and the 
fruit of his own exertion, though, of course, it 
does not protect, and should not, a monopoly 
of what else may have been invented by others 
before, or maj^- be invented by them afterward, 
on the same subject— the chief care must be, 
while allowing others their rights, to shield 
his, and not let others claim or use his meth- 
od of improvement colorably or fraudulently, 
but only use what is substantially different. 
Elec. Tel. Co. v. Little, 34 Lend. Jour, Arts, 
130. 

Analyzing and comparing these inventions 
together in particulars, it will be difficult to 
designate anything in House's, which, in point 
of law or fact, amounts to a violation of the 
other— under the principles of well-settled law, 
applicable to the subject which we have laid 
down. 

It is certain, on examination of the two ma- 
chines, that they appear to the eye entirely 
unlike, except in some particulars as to wires, 
magnets and batteries, which were in exist- 
ence and use before Slorse's invention, or have 
been since improved by others. 

It is certain, too, that Morse's is less compli- 
cated, and more easily intelligible, while 
House's is veiy difficult to be comprehended 
in its operations in detail, and works with the 
addition of two more powers — one, air, and the 
other called axial-magnetism. 

Indeed, the difference is, in these respects, 
so strongly marked to the eye and to the 
mind, that while Morse's can readily be un- 
derstood by most mechanics and m*en of 
science, it requires days, if not weeks, with 
some, thoroughly to comprehend all the parts 
and movements of House's. And House's, 
without any patent, has been sufficiently pro- 
tected thus far from piracy, by the apparent 
inability of others to imitate it with success. 

It is manifest, still further, that while 
Morse's operates rapidly, and records in a 
species of hieroglyphics or stenogi'aphy, which 
has to be translated into English, House's 
moves much faster, at the astonishing rate of 
sixty or seventy strokes or breaks in a second, 
and at once records' the information, by its 
own machinery, in Eoman letters. 

It literally gives "letters to lightning," as 
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well as "lightning to letters." In short, the 
system of Morse, in one respect, viz: in its 
ti-acing or writing, is essentially different as 
to its mode of recording from that of House's, 
and depends on machinery and devices orig- 
inal in Horse; whereas House's does not copy 
this, either in form or substance, but records 
in a different manner, and by new machinery, 
and by aid of one new power in axial-mag- 
netism, and of another old, but different pow- 
er in air, applied in a new way. And it does 
this in letters, not signs, and with wonderful 
speed and aecui-acy. This was a thing at- 
tempted before Morse or House, and, to a cer- 
tain extent, realized, though not then, by the 
same powers, nor then so perfect as to be use- 
ful. 

To be more minute, as before indicated, the 
chief principle or characteristic of ilorse's. 
Is, that by its type-rule or knob-spring at the 
starting place, it is able to make dots and 
lines, by breaking the circuit, for a longer or 
shorter time, and then being felt along the 
wires to the other end, trace there on paper, 
passing over or under the needle or pin, at the 
end of the lever, like dots or lines, which re- 
main on it permanently written, to be after- 
ward, by the stenographic alphabet, trans- 
lated into Roman letters and words. 

But this does not appear ever to have been 
accomplished before, so as to be turned to 
practical account, though developed in part 
and approximated as before described. But 
House's makes no such tracing at either end 
of the circuit. It acts at both ends by means 
of signals, and traces nothing, and at the 
closing end, by the power of air, operating on 
the type-wheel, it literally prints the letter 
signalized on the rim of the wheel. Such sig- 
nals were known, and some used, long before 
Morse's patent, and they are here perfected 
and printed by House, in a manner exceed- 
ingly ingenious, rapid, and interesting. 

Without going into fuller details in explana- 
tion of the principle in House's machine, oper- 
ating so unlike Morse's, it may suffice to add, 
that the machine of the former, at the start- 
ing point, does not trace any marks or dots, 
and lines, but has signal letters stamped on 
twenty-four keys, like those of a piano. The 
operator touches one of these, so as to hold 
the circuit closed till, by means of the ma- 
cbinei-y, the same signal letter is presented at 
the other end of the rim of the tj-pe-wheel, 
where twenty-four letters are separately at- 
tached. There the signal letter is not then 
traced on the paper like Morse's, by the 
movement and tracing which have taken 
place at the other end, but this real letter on 
■the tj'pe-wheel is itself printed on the paper, 
and others in rapid succession follow, till the 
words and sentences appear, as the paper 
rolls onward, printed in perfect form. 

It will, therefore, be manifest that one ma- 
chine— Morse's— traces at the distant end 
what is traced at the other; while House's 
does not ti-ace at either end, but makes a 
signal of a letter at the distant end which 



has been made at the other, and thus, by new 
machinery, and a new power of air and axial- 
magnetism, is enabled to print the shigle 
letter at the last end; and this with a rapid- 
ity marvelous, and at the same time novel, 
and practicable for commercial use. In short, 
one is a tracing or writing telegraph, the oth- 
er a signal and printing telegraph. 

This distinction between writing and print- 
ing may not be very material for some pur- 
poses when a. name or assent is wanting on 
paper, as under the Statute of Frauds, or in 
voting (4 Pick. 313j. 

Yet the art of writing is a different one 
from the art of printing; the latter being a 
modern invention, and the former a very an- 
cient one, and eveiy one knows that the 
process to form each rests on principles whol- 
ly different. Again, it must be conceded that 
House uses a moving power, such as the oth- 
er does, for some purposes, when employing 
electro-magnetism between two stations. But 
this had long been employed by others for a 
like purpose before Morse or House used it; 
and hence the conduct of the latter in this re- 
spect is no infringement on any thing original 
and duly patented by the former. 

There are other material aifferences; the 
rest of the machinery in one, that is in 
Morse's, is simple, and in some respects new; 
while the rest in tlie other, that is in Plouse's, 
is complicated, is aided by new forces, and 
causes new results, though founded on a the- 
ory of signalizing older than either of these 
inventions. 

In the next place, an objection urged against 
House's is, that if not like Morse's in most 
material respects, it is in all of them a mere 
equivalent. By equivalents in machinery is 
usually meant the substitution of merely one 
mechanical power for another, or one obvious 
and customary mode for another of effecting 
a like result. 

That these two machines are not equivalents 
seems manifest from a fact, admitted in the 
argument, and testified to by Foss, a witness 
for the plaintiff, that though by some changes 
House's could do all which Morse's does, yet 
Morse's could not be made to do all which 
House's does. 

Looking, also, into details, it is manifest, 
that differences exist between Morse's and 
House's, which consist of nothing resembling 
equivalents, such as the different results pro- 
duced by each on the recording paper, and 
this by a different moae of operation, and by 
the assistance of two different powers. 

Another difference, which prevents the two 
from being equivalents, is not only the want 
in Morse's of much that is in House's, but 
vice versa. Besides what the latter omits, 
before enumerated, he throws away entirely 
the "U" magnet, as well as other parts of 
Morse's as a combination. 

Among other material things not used by 
House, which are used by Morse, and show 
the machines neither identical nor equivalent, 
are a local circuit— one of the two galvanic 
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"batteries and one of the circuits of conductors 
— tlie mode of closing and opening tlie eir- 
•euits— the pen and lever, etc. 

Again, most if not all wliieh House uses, 
that is in Morse's, was known before Morse's 
patent Where House uses powers and machin- 
ery known before Morse, he does not use the 
«ame or an equivalent, which Morse invented 
•or can protect. He has the same right to use 
-all known, and not patented before, as Morse 
had. Among them, we have already seen 
where the wires and the circuit— the galvanic 
battery— the use of the posts, and the ground 
for a part of the circuit— the breaks in it by 
various devices, as by lifting the wure out, or 
:a blow— the making of signals and marks— the 
paper and the clock-work, and the needle de- 
flected, if not the lever. There has been, too, 
in use in other business, numerous arrange- 
ments and machines for self-recording, such 
.as gasometers for measuring the gas used, 
registers of tides and the quantity of rain 
falling, or work of certain kinds performed, 
■direction of winds, distances traveled by men 
•or carriages, etc. Some of these resembled 
much Morse's system of marks on paper. 
Ajid to imitate those by like means would be 
permissible, though not by new means or ma- 
•chinery obtained from Morse. 

It would likewise be difficult to consider 
House's as identical or equivalent with 
Morse's, when he uses neither of tlie new 
:and distinguishuig parts in Morse's, viz: the 
pin in the lever or needle to trace or record 
•characters, nor the stenogiuphic alphabet to 
make them intelligible. 

House also uses some thhigs, which seem 
now and peculiar to his machine, and prevent 
it from being a mere equivalent. The sup- 
posed new discovery and use by House of 
4ixial-maguetism, operating perpendicularly 
within a cylinder, covered by coils of wire, 
4ind helping to produce the astonishing num- 
ber of fifty-four or eighty-four vibrations in a 
second, are. claimed to be important, and to aid 
materially in the operations of his machine. 
How that may be, must be decided by ex- 
perts, where necessary, as also the impor- 
tance of the air and air apparatus which he 
•employs. It is true that air is as old as crea- 
tion, and its use as a moving power, almost 
•coeval with navigation; but the employment 
of this all-pervading and nearly spiritual ele- 
ment in telegraphic machinery, to move by 
its vacuums, with superhuman strength and 
«peed, and conti-ibute to print rather than 
speak ideas, may be new and original. 

But it does not seem useful, on this occa- 
sion, to go into details concerning either of 
them— considering how the machines stand on 
•other grounds, and their exta-nal appearance 
4n connection with it 

Indeed, we are compelled by the history of 
this subject, and the most decisive weight 
of evidence on the stand, to believe what is 
■certainly not in accordance with our own 
previous general impressions, that much we 
supposed new in connection with both of 



these machines, is not new, nor to be pro- 
tected against use by others. For instance: 
The use of the electro-magnetism general- 
ly, for communicating intelligence at a dis- 
tance, and there recording it, is, as hereto- 
fore shown, not new to either Morse or 
House. The idea had, as already explained, 
been long conceived prior to the experiments 
of either. But the want of a sufficient pow- 
er to operate at a great distance, till after 
the discovery of galvanism and the horse- 
shoe magnet, prevented its complete suc- 
cess for practical objects, leaving it rather, 
as then called, a "philosophical toy," in most 
places. After this discovery and improve- 
ment, the want of mechanism to repeat the 
breaks rapidly enough for general use, and 
mark down the results, presented difficulties. 
To be sure, the marldng down a dot at the 
distant end, made at the starting place, was 
known by the deflection of a needle and oth- 
er devices, such as the spark,^ though not 
with the pin and the kind of machinery 
throughout used by Morse, or with the sten- 
ographic alphabet invented by Morse. So 
the signal of a letter at one end plainly un- 
derstood at the other, was known before 
House's invention, but never made to work 
with the speed of his, and to print that let- 
ter as well as know it, at the distant place 
where it was signalized. 

The lever, of which so much is said, seems 
only the old needle depx*essed at one end by 
the magnet, and of course elevated at the' 
other till the circuit is broken; and by put- 
ting a pin or a pen in the last end, a dot or 
stroke is made on the paper rolling above or 
below, and the stenographic signs are then 
recorded. One other view to illustrate, ' 
whether House has or has not encroached on 
what Morse Invented, and we shall be done 
with this mode of investigating this branch 
of the subject From the examination 
made, it appears that the novelties in Morse's 
patents are— first, local circuits—and for these 
his last patent seems chiefly to have been 
taken out; secondly, recording or writing at 
a distance by electric magnetism; and, third- 
ly, doing it by a regular stenographic alpha- 
bet on rolling paper. Now, as to the local 
circuits, they are not used at all by House. 

As'to the tracing or writing at a distance 
in any way and by the aid of electro-mag- 
netism alone, it is not the mode in which 
House's machine operates. But, on the con- 
trary, it records by a distinct art, viz: the 
art of printing, and by meajQS of two addi- 
tional powers in axial-magnetism and in air, 
and by new and different machinery. To 
be sure, he uses, also, the power of electro- 
magnetism,^ but Morse did not invent that 
power or its employment in telegraphing. 

Lastly, as to a stenographic alphabet, as 
invented and used by Slorse— it is manifest 
that it is not employed by House at either 
end of his line, but the ancient Roman let- 
ters, unchanged and unmodified in any re- 
spect whatever. It seems thus demonstra- 
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ble, that all which Morse appears entitled to 
protect as new, is untouched by Housa 

If we proceed next to the opinion of ex- 
perts, whether House infringes on Morse, 
or, in other words, whether the principle of 
the two machines he unlike or not, there 
seems to be a remarkable preponderance in 
favor of House's machine. Mr. Morse, him- 
self, is the other vraj a gentlemen—not edu- 
cated specially to any branch of science, but , 
having the general information of a man 
liberally taught, and a highly ingenious 
mind. He was a painter by profession, ac- ' 
cording to his evidence, and beside him re- 
garding House as infringing, is only Mr. 
Poss, an assistant in working one of his 
machines, but a baker and grocer till 1845. 
These are all against House's machine; and 
neither of them seem to be experts, such as 
usually are relied on to give scientiiic opin- 
ion rather than mere facts. On the other 
hand, [to show] that the principles of the two 
machines are clearly unlike, [there] are nu- 
merous experts, including some of the most 
experienced and talented men in this line of 
science in the country, and some of them also 
very practical men. They all, twelve or 
fourteen in number, unite in the conclusion, 
that the principle of the two is wholly dif- 
ferent. 

Some consider the two as unlike as "a 
goose-quill is to a printing-press." And sev- 
eral of them express a decided opinion that 
House's is superior— some think as a work 
of science, some as a piece of mechanism, 
and some as to its practical utility. 

Though more complicated, its results are 
in Roman letters, and require no translation; 
its speed in action is greater; and is not so 
liable to mistakes in transmitting or constru- 
ing and copying. Many of the patents or in- 
ventions which have been upheld, are such 
slight changes from former modes or ma- 
chines as to be tested in their material di- 
versity chiefly by their better results, such 
as the flame of gas rather than oil, the hot 
blast rather than the cold, charcoal used in 
making sugar, hot water in place of cold in 
making cloth, etc. 

The meaning attached to the word "prin- 
ciple," may lead to a part of the difference 
expressed by Messrs. Morse and Foss.' But 
the larger number concurring in a different 
view— and the definition which the law, as 
heretofore explained," requires us to place 
on the favored principle, in the patent sys- 
tem, leave no doubt that, setting aside the 
use of wires, batteries, and electro-magnets 
—which neither Morse nor House invented— 
their machines or improvements rest on prin- 
ciples, in some respects, totally and clearly 
unlike. 

Again, regarding Morse's as a new com- 
bination of old parts, or improvements with 
one new part, invented by him, which is 
perhaps nearest the truth. It is then mani- 
fest that if House's does not adopt the new 
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part, or all the different elements of the new 
combination, it is not an infringement. Curt- 
Pat. 93; Barrett v. Hall [Case No. 1,0471- 
In order to violate a new combination, all 
the material parts of it must be used, or 
that is not used which the patentee claimed 
as necessary to constitute his new improve- 
ment. As before shown, on the evidence, it 
can not be pretended that House uses at all 
many things material in Morse's, such as^ 
the "U magnet," the "clock-work," the lever, 
the pin, or pen, or type-rule, or local circuits. 
The last machine, there, in such a case, be- 
ing in parts, in principle and combination, so 
unlike the first, exctpt the general use of 
electro-magnetism, invented by neither, can 
not be regarded as an infringement on the- 
first, but its author has the same right to 
invent and employ it, as the author of the- 
first haji to invent that. The public, too, as 
Avell as men of genius, have the same right 
to make and employ still further improve- 
ments, in telegraphing by electro-magnet- 
ism, and in recording the results, as Morse- 
had in 1832, or in 1838. or 1840. 

All, however, must take care not to use 
anything which Morse, himself, invented, 
but only, like him, use the fruits of their 
own perseverance and ingenuity. While they 
do not go beyond this, as the defendants un- 
der House do not appear to have done in; 
this case, the plaintiff as assignee of Morso, 
is not entitled in equity to the extraordinary 
remedy of an injunction to stop forever the- 
operations under House's machine. 

On the evidence presented to me on both 
sides, and after a careful examination of 
that and the legal principles which should 
govern my decisions, I have been forced to 
the conclusion, contrary to my previous im- 
pressions, that the defendants have not been, 
proved guilty of any such wrong. 

If I have fallen into an error in this con- 
clusion, I deeply regret it; but it is some- 
satisfaction to reflect that it can easily h<y- 
corrected. For any views expressed by me. 
in this case in equity, can not only be re- 
vised by another tribunal, the supreme court,, 
and, if erroneous, corrected, but another rem- 
edy exists at law, if the plaintiff supposes- 
he will be able to prove there, with clearness, 
that the House pattnt is a violation of the 
principles involved in Morse's. 

A decision by the district judge of Ken- 
tucky has been cited for the plaintiff on some- 
of the points of this case. But as the de- 
fendants were not parties to it, and as it 
related to another telegraph than House's,, 
it can not bind the defendants, and can not 
on any legal question, be an authority to 
govern this court, though its reasoning has 
received and is entitled to respectful con- 
sideration, where it refers to any legal prin- 
ciple. Injunction refused. 

[For other cases involving these patents, see 
notes to Smith v. Clark, Case No. 13,027; Same 
V. Ely, Id. 13,043.] 
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Case ITo. 13,037. 

SMITH et al. t. DRAPER. 

[5 Blatchf, 238; 1 2 Int. Rev. Rec. 6.] 

Circuit Court, E. D. New York, June 30, 1865. 

Cdstoms Duties— Tea— Act June 30, 3864r~RETiio- 
AOTiVE Effect. 

1. Under the joint resolution of April 29, 
1864 (13 Stat. 405), and the 20th section of the 
act of June 30, 1864 (Id. 216), the legal duty 
payable upon a consumption entry of imported 
teas, made April 29, 1864, was 30 cents per 
pound. 

2. The 20tb section of the act of June 30, 
1864, did not have a retroactive efE^ct, Its in- 
tention was to equalize the operation of the 
joint resolution of April 29, 1864, as between 
two classes of persons— those whose goods, 
owing to a failure to enforce the resolution un- 
til a late hour on the 30th of April, had gone in- 
to consumption upon payment of the former 
rates of duty, and those who, on later hours of 
the same day, had been compelled to pay the ex- 
tra duty of 50 per cent, upon similar entries; 
but it made no provision for those who, al- 
though their goods arrived on the 29th or 30th 
of April, did not on those days enter them for 
consumption. 

3. Under the act of June 30, 1864, all teas in 
warehouse on the 1st of July, 1864, were sub- 
ject to a duty of 25 cents per pound, when after- 
wards withdrawn for consumption. 

This was an action [byWiUiamH. Smith and 
others] against [Simeon Draper] tlie collector of 
the port of New York, to recover the sum of 
$9,000, as an alleged excess of duties exacted 
by him from the plaintiffs, on a quantity 
of teas imported by them Into that pout. The 
teas arrived in port at about 9 o'clock p. m. 
of the 29th of April, 1864. On the next day, 
at about 2 o'clock p. m., the plaintiffs, pre- 
pared -with their entry, invoice, and bill of 
lading, and with gold sufficient to pay the 
duties, applied to be allowed to enter the 
teas for consumption, on paying a duty of 20 
cents per pound. The entry was refused by 
Mr. Barney, the then collector, unless the 
plaintiffs would pay a duty of 30 cents per 
pound. This the plaintiffs declined to do, and 
they withdrew their application, under pro- 
test. On the 2d of May following, the plain- 
tiffs made a warehouse entry of the teas, 
and, on the usual bond being given, the goods 
were placed in a government warehouse. On 
the 3d of January, 1865, 500 packages of the 
teas were withdrawn, on an entry for con- 
sumption, and the payment of a duty of 25 
cents per pound, without protest. On the 16th 
of Januaiy, 500 more packages were with- 
drawn, on a like entry, and on the payment, 
imder protest, of the same rate of duty. On 
the 2d of February, 1865, more packages were 
in a similar manner withdrawn, paying a 
like duty, also under protest. These amounts 
of duty were demanded by the defendant by 
virtue of an act of congi'ess passed June 30. 
1864 (13 Stat. 202). This action was brought 
to recover the difference between a duty of 20 
cents and a duty of 30 cents per pound on 
the teas, on the ground that the legal rate 

1 [Reported by Hon, Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission,] 



of duty chargeable under the circumstances 
was only 20 cents per pound. 

Mr, Culver and Mr. Lowiy, for plaintiffs. 
District Attorney Silliman, for defendant 

BENEDICT, Disti-ict Judge. The difference 
of opinion as to the proper rate of 6nty on the 
teas arises out of the somewhat anomalous 
legislation of 1864. On the 29th of April, 
1864, the day on which these teas arrived, 
congress passed a joint resolution (1-3 Stat. 
405), which provided, "that, until the end of 
sixty days from the passage of this resolu- 
tion. 50 per cent, of the rates of duties and 
imposts now imposed by law on aU goods, 
wares, merchandise, and articles imported, 
shall be added to the present duties and im- 
posts now chai'geable on the importation of 
such articles," The first section of the act of 
June 30, 1864, provided, that teas imported on 
and after the 1st day of July, 1S64, shoiild 
be subject to a duty of 25 cents per pound. 
The 19th section of the same act declared, 
"that all goods, wares, and merchandise which 
may be in the public stores or bonded ware- 
houses on the day and year this act shall take 
effect, shall be subjected to no other duty, 
upon the enti'y thereof for consumption, than 
if the same were imported respectively after 
that day," The 20th section of the same act 
provided, that the joint resolution of April 
29, 1864, "shall not be deemed to have taken 
effect until after the thirtieth day of April, 
eighteen hundred and sixty-four, and shall 
be and remain in force until and including 
the thirtieth day of June, eighteen hundred 
and sixty-four, and any duties which shall 
have been exacted and received, contrary to 
the provisions of this section, shall be re- 
funded by the secretary of the treasury." 

In this state of the law, I consider it clear, 
that the legal duty payable upon a consump- 
tion entry of teas, made April 30, 1864, was 
30 cents per poimd. The act of 1861 had fixed 
the duty at 20 cents, and the resolution of 
April 29, 1864, Increased that duty by 50 per 
cent. This resolution took effect at the begin- 
ning of the day of its passage, U. S. v, Wil- 
liams [Case No. 16,723]; The Ann [Id. 397]; 
U. S. V. Arnold [Id. 14,469]; Arnold v. U. S„ 
9 Cranch [13 U. S.] 104. These teas, having 
arrived on the 29th of April, were subject to 
the provisions of the resolution. It was, there- 
fore, the duty of the collector to refuse the 
consumption entry, on the refusal of the plain- 
tiffs to pay the duty of 30 cents, and any ar- 
g[ument based on a supposed illegality in his 
action in this respect must fall. 

It is insisted, on behalf of the plaintiffs, that 
the effect of the 20th section of the act of 
June 30, 1864, is, to forbid courts to declare 
that any other rate of duty than 20 cents 
was lawful before the 1st day of May, 1864, 
and that, consequently, the demand of 30 
cents in this ease must be held to have been 
iUegal, I do not understand the statute to 
have such retro-active effect. There are no 
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Avords in the act wliieh declare an intention 
that it shall be retro-active, while the provi- 
sion for relief in cases where the extra duty 
lias been paid, indicates a contrary' effect. 
For, if the effect of the act were to make 
illegal all exaction of extra duties which had 
been made on the 29th and SOtli of April, the 
provision directing the secretary of the treas- 
ury to refund such duties would be unneces- 
sary. The ordinary remedy against the col- 
lector would give perfect relief. 

The intention of this 20th section, was to 
equalize the opei-ation of the joint resolution 
of April 29th, as between two classes of per- 
sons—those whose goods, owing to the failure ; 
to enforce the resolution until a late hour on 
the 30th of April, had gone into consumption 
upon payment of the former rates of duty, i 
and those who, on later hours of the same ' 
day, had been compelled to pay the extra duty ' 
of 50 per cent, upon similar entries. The act 
provides, as a measure of relief, for refund- 
ing the extra duties actually paid on the 29th 
and 30th of April, and relieves from their obli- 
gation to pay such extra duties those who had 
entered their goods for consumption on pay- 
ing only the former rates; but it makes no 
provision for those who, although their goods 
arrived on those days, did not enter them for 
consumption. I am unable to see how the 
plaiutiflfs can claim relief under this section. 
They are not within the classes there provid- 
ed for. The duty which they seek to recover 
back was not the extra duty exacted under 
the resolution of April 29th, but was the duty 
of 25 cents per pound imposed by tbe 1st 
and 19th sections of the act of June 30, 1864. 
Those articles plainly declare, that all teas 
in warehouse on the 1st day of July, 1864, 
shall, on being entered for consumption, be 
subject to a duty of 25 cents per pound, and 
to no other duty. No question is raised be- 
fore me, as to any want of power in con- 
gress so to declare. The teas of the plaintiffs 
were in warehouse on the day named in the 
act, and mvist be held to have been legally 
subjected to the rate of duty which the act 
prescribes, when they were entered after that 
day for consumption. 

The argument on the part of the plaintiffs 
amounts to this, that an illegal demand by 
Collector Barney compelled them to put their 
teas into a warehouse; that such teas were 
there under duress; and that the subsequent 
exaction by the defendant must, therefore, 
be held to have been unauthorized. But the 
demand made by Collector Barney was not 
illegal, nor did it, in any legal sense, com- 
pel the plaintiffs to put their teas into a ware- 
house. That disposition of their goods was 
volimtarily selected by them on the 2d of 
May, to escape any present demand for duties, 
and to await future legislation. Moreover, if 
illegal action by Collector Barney, on the 30th 
of April, had compelled the plaintiffs to ware- 
house their teas, it is not clear how such ac- 
tion would make illegal the subsequent act 
of the defendant, and warrant a judgment 



against Mm in an action on his implied prom- 
ise to repay moneys illegally exacted. The 
question raised by the action is—Did or did 
not the law in force when the duties were 
exacted, authorize the defendant to exact the 
duties which he did, upon a consumption en- 
try of the teas so in warehouse? The words 
of the act are express, and it cannot be held 
that the act had no effect on the teas be- 
cause the importer offered, on the 30th of 
April, to pay a less duty on them than was 
then legally chargeable. 

It may, also, be noticed, as affecting any 
argument founded on the supposed duress in 
this case, that the act of warehousing the teas 
on the 2d of May, is the act which is claimed 
to have been performed under duress. But 
the act of warehousing on that day did not 
subject the teas to the charge of 25 cents 
duty. The teas might have been withdrawn 
for export before the 1st day of July, 1804, 
without payment of this duty. The allowing 
them to remain in warehouse until the stat- 
ute of June 30, 1864, took effect, and then en- 
tering them for consumption, did, however, 
bring them directly within the provisions of 
that act; and then the defendant became au- 
thorized to demand the duty of 25 cents per 
pound. My conclusion, therefore, is, that the 
plaintiffs cannot recover; and it has been ar- 
rived at after giving to the elaborate and in- 
genious argument presented on their behalf 
the most careful consideration. The case has 
features of hardship, but the hardship arises 
from the failure of the act of June 30, 1864, 
to provide relief for such a case. I must de- 
clare the law as I find it laid down by the 
law-making power. 

The view of the case which I have taken 
makes it unnecessary for me to notice the va- 
rious questions raised by the defendant "as to 
the sufficiency of the tender and of the pro- 
tests, and as to the effect of the warehouse 
bond. There must be a judgment for the de- 
fendant. 



Case Wo. 13,038. 

SMITH V. DKEW et al. 

[10 Ben. 614.] i 

District Court, S. D. New York, Nov., 1879. 

Chaktek Pabtt — ToxNAOE Dues— Pout Charges 

— ACCOOXT ST.iTED — PRESUMPTION. 

1. S., the master of a schooner, chartered her 
in Jacksonville, Florida, to D. and B., to carry 
a cargo of lumber to Cape Haytien, "charterers 
to pay all the vessel's port charges at Cape 
Haytien, including pilotage, consul's fees," etc. 
The vessel took the cargo and delivered it at 
Cape Haytien to L., the consignee named in 
the bill of lading, who was a contractor for the 
building of a dock for which the lumber was 
destined, and who had an agreement with the 
Haytian government that vessels coming to the 
ports of Hayti, laden exclusively with materials 
for the dock and clearing in ballast for a for- 
eign port, were exempted from tonnage dues. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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Tliis agreement was not known to either of the 
parties to the charter before the arrival of the 
vessel at Cape Haytien, and "before her arrival 
the master had executed another charter to take 
a cargo from Miragoane, another Haytian port. 
By the laws of Hayti the schooner, before 
clearing from Cape Haytien for JBragoane, 
was bound to pay ?381 of tonnage dues. The 
master claimed that under the charter the 
charterers were bound to pay the tonnage dues, 
as being "port charges." The consignee re- 
fused to pay them except by deducting tliem 
from the freight. This, therefore, he did, and 
took a receipt for the rest of the freight mon- 
ey, which read that it was "in full for freight, 
* * *■ less advances, tonnage dues, etc., paid 
for my account," which the master signed and 
he also made a protest against the deduction. 
The master then filed a libel against the char- 
terers to recover the $381: Held, that the ton- 
nage dues payable at Cape Haytien for the 
cargo to be taken on board at Miragoane were 
port charges payable by the charterers. 

2. The parties being ignorant of the con- 
signee's agreegaent when the charter was made, 
their rights, under the charter, were not affected 

• by it. 

3. The presumption would be, not that the 
vessel was going to leave Cape Haytien in bal- 
last, but that she would take an .outward cargo. 

4. The giving the receipt did not, under the 
circumstances, constitute an account stated be- 
tween the parties, and the libellant was entitled 
to recover. 

[This was a libel by John Smith against 
George F. Drew and Louis Bucki to recover 
a balance of freight money.] 

R. D. Benedict, for libellant. 
G. H. Fletcher, for respondents. 

OHOATE, District Judge. This is a suit on 
a charter party to recover an alleged balance 
of $381 of the freight money. The charter was 
executed in Jacksonville, Florida, on the 20th 
day of March, 1877, between the libellant, 
master of the schooner Col. S. W. Razee of 
Philadelpliia, and the respondents Drew and 
Bucki, lumber merchants. The charter was of 
the whole of said vessel, with the usual neces- 
sary exceptions, for the carriage of a cargo of 
lumber at a certain stipulated freight, to the 
port of Cape Haytien in the republic of Hayti, 
"charterers to pay all the vessel's port charges 
at Cape Haytien, includmg pilotage, consul's 
fees," etc. The vessel gave bills of lading im- 
der which the cargo was deliverable . to one' 
Loynez at Cape Haytien, and ifl due course she 
arrived at that port and delivered her cargo. 
The freight amounted to ?1785.19. When the 
master came to settle his accoimt with the con- 
signee, Loynez, he received ?1069.59, Loynez 
charging him with $715.60 as disbursements 
advanced on account of the vessel. This sum 
of $715.60 included, besides other sums not 
objected to, the sum of $381 tonnage dues paid 
at Cape Haytien. The captain objected to this 
charge, claiming that under the charter the 
charterers were obliged to pay the tonnage 
dues as a port charge at Cape Haytien. By 
the laws of Hayti the captain could not clear 
the vessel without the payment of these ton- 
nage dues, and the consignee positively refused 
to pay them except by taking them out of the 



freight money due; and the captain, in order 
to clear his vessel and having no other means 
to do so, accepted the balance which the con- 
signee offered, protesting against the same, 
and signed a receipt therefor drawn up by the 
consignee. This receipt was as follows: "Re- 
ceived from C. F. Tjoynez in a draft on Pier- 
son & Co., New York, at 30 days, the sum of 
1069 59/100 dollars in full for freight of a 
cargo of lumber per the schooner Col. S. W, 
Razee, less advances, tonnage dues, etc., paid 
by him for my account. Signed in duplicate. 
Gape Haytien, May 3, 1877. John Smith." 
Immediately after this settlement the master 
noted a protest before the American consul. 

By the laws of Hayti every foreign vessel 
bringing cargo to a port in tie country was 
chargeable with tonnage dues which, by law, 
were required to be paid at her fii-st port of 
discbarge before she could be cleared from 
that port, and whether she left in ballast or 
with cargo for a port out of Hayti or for an- 
other port of Hajix to take on there her re- 
turn cargo. If she went to another port in 
Hayti she also paid at her first port a fee for 
changing ports. The cargo of lumber carried 
out by tliis schooner was for the use of the 
contractors to build a wharf at Cape Haytien, 
who had a special convention with the govern- 
ment of Hayti, under which vessels coming to 
the port of Cape Haytien, laden exclusively 
with materials for this new wharf and clear- 
ing in ballast for a foreign port, were exempted 
from the payment of the usual tonnage dues. 
It did not appear that this special agreement 
", was known to either of the parties to this char- 
ter-pai-ty prior to the arrival of the vessel at 
Cape Hajiien, and by a charter for a return 
cargo, entered into by the libellant before his 
anival at Cape Hajtien, the vessel was bound 
to go to Miragoane, another port in Hayti, to 
load with a cargo, thence to Boston. She was 
therefore liable, before she could clear from 
Cape Haytien on her projected homeward voy- 
age, to pay this sum of $381 tonnage dues at 
Cape Haytien. And soon after her arrival a 
question arose between the captain and the 
consignee as to whether the consignee or the 
ship should pay it. At the time this matter 
was arranged, as above stated, it was under- 
stood between the captain and the consignee 
that the captain would make a claim on the 
charterei-s for this sum which the consignee 
refused to pay otherwise than out of the 
freight money. 

Several objections are now made by the 
charterers to the recovery of tliis sum: (1) 
that tonnage dues are not port charges; (2) 
that, if tonnage dues are port charges, yet 
these dues, though payment was required at 
Cape Haytien, were not levied as tonnage dues 
for tbat port, but as tonnage dues for the port 
of Miragoane, and therefore, and imder the 
particular facts of this case, that they were 
not tonnage dues "at Cape Haytien" within 
the meaning of this charter-party which the 
charterers were bound to pay; and (3) that the 
libellant is precluded from claiming this sum 
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from the charterers by Ms assenting to an ac- 
count stated and tiy his receipt of the balance 
paid him in full of that account at Cape Hay- 
tieu. 

1. I think there can be no question that ton- 
nage dues are port charges. 

2. The claim that these were dues for the 
port of Miragoaue rests on the testimony of 
certain government officials at Cape Haytien, 
that this exaction is made, not for the port of 
discharge, but for the port where the return 
cargo is taken on board. They indeed give it 
as their opinion and understanding that the tax 
is levied on account of the cargo exported, but 
as it is uniformly exacted at the first port at 
which the vessel arrives, I think it is properly 
described, and must be held to be within the 
contemplation of both paities, a port charge at 
that port, whatever may be the groimds which 
actuate the government in imposing it. All 
that parties entering into such a contract in a [ 
foreign country can be presumed to know about | 
it is, that it is exacted at the first port, and ' 
therefore it is properly to be considered as a 
l)ort charge of or at that port, as they look at 
the matter. The distinction drawn by these 
witnesses is, it seems to me, a distinction 
without a difference, so far as this contract 
is concerned. It is said, however, that, in 
this particular case, if the vessel had come 
home in ballast from Cape Haytien she 
would not have been chargeable with any 
tonnage dues, and hence it is argued that as 
this charter-party provides for the outward 
voyage only, ending with the deliveiy of the 
cargo, it was not within the purview of the 
contract that the charterers should be made 
chargeable with any burden to enable the^ 
ship to bring home a return cargo, and that 
neither legally nor equitably is the libellant 
entitled to charge this payment on the char- 
terers under this charter-party. The answer 
to this argument is, I think, conclusive that 
the parties must have contemplated the pay- 
ment of tonnage dues, since the private 
agreement between the consignee and the 
government did not enter into their calcula- 
tions, and the mere fact that by that agree- 
ment the consignee was relieved from pay- 
ing it should not charge it upon the ship as 
between her and the charterers, nor can this 
court assume, as insisted on the part of the 
respondents, that the ship, within the con- 
templation of the parties to this contract, 
was to return from Hayti without cargo. On 
the contrarj', there being nothing in the char- 
ter to restrict the ship-owner in this respect, 
this court will assume that it was under- 
stood that the ship would bring back a cargo 
if the same could be obtained. I see no 
equity in the respondents' position if these 
dues are properly held to be port charges 
at Cape Haytien. for it is distinctly agreed 
that the ship shall not be charged with 
them, and so far as either party knew when 
the contract was made they had to be paid, 
and certainly not by the ship. 

3. The defence of an account stated cannot 



avail the respondents, because the captain 
did all that he could do to induce the con- 
signee to pay these charges, and simply took 
all he could get of the freight from the con- 
signee, without waiving any rights against 
the charterers. He was compelled to submit 
in order to clear his vessel, and the settle- 
ment that he made did not purport and was 
not understood by either party to be a set- 
tlement with the charterers, but only with 
the consignee of the cargo, who claimed that 
he was relieved of the charge by favor of the 
government, and did not profess or under- 
take to settle the accomit as between the 
ship and the charterers. It is evident that 
a clear case is made out which overcomes 
the prima facie case made by the account 
and receipt. The recital in tlie receipt that 
the payment was on the captain's account, 
was inserted by the consignee; so far as 
appears, it was not specially called to the 
attention of the captain and is inconsistent 
with the fact, as proved by the evidence. 

Decree for libellaat for §381 and interest 
from May 3, 1877, and costs. 



Case No. 13,039. 

SMITH et al, v. EASTERN RAILROAD, 

[1 Curt. 253; i 16 Law Rep. -101.] 

Circuit Court, D. Massachusetts, Oct. Term, 
1852, 

Maritime Lien— Materials Furnished to Con- 
tractor — Notice. 

1. The act of Massachusetts (St. 1848, c. 
290) does not give a lien for materials sold, to 
a person who has contracted with the owner of 
a vessel to make certain repairs for a stipulated 
sum, the vendor liaving notice of such con- 
tract. 

[Cited in Purinton v. Hull of a New Ship, 

Case No, 11,472.] 
[Cited in brief in Parker v. Bell, 7 Gray, 

434.] 

2. The object of the act was to create liens on 
domestic vessels for repairs, supplies, &c., tothe 
same extent as the general maritime law gives 
such liens on foreign vessels. 

[Cited in Harbeck v. The Francis A. Palmer, 
Case No. 6,045a.] 

3. By the maritime law, the vendor of ma- 
terials, who sells them to a mechanic whom he 
knows to have contracted to make repairs for 
a stipulated sum and to whom, exclusively, he 
gives credit, can have no lien on the vessel. 

[Cited in The Wandrahm, 14 O, C. A. 414, 
67 Fed. 359.] 

This was an appeal from a decree of the 
district court The cause was heard on. an 
agreed statement of facts, which was as fol- 
lows: "The libel in this cause was filed in 
the district court of Massachusetts, on the 
19th of August, 1851, by the libellants [Oli- 
ver Smith and others], copartners, and deal- 
ers in lumber, to enforce a lien claimed by 
them upon the steamboat owned by the re- 
spondents. Judgment was entered against 
the respondents by consent, and thereupon 

1 fReported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 
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they entered an appeal to this court. The 
<;ase is submitted on the foUoTi'ing facts: On 
ov about the ISth of February, 1851, said 
boat being^ in need of divers repairs, the re- 
spondents made a written contract -with one 
Nathaniel P. Roberts, by which he agreed to 
-do a portion of the work, and make a por- 
tion of the necessary repairs and improve- 
ments on said boat. By the terms of the 
■contract of which the libellants had knowl- 
edge, said Roberts was to furnish all the nec- 
essai-y materials, as well as perform all the 
labor for the repairs, for a certain sum stat- 
ed in the contract And he performed and 
completed his work about the 20th of July, 
1851, having furnished all the materials, pur- 
suant to his agreement, and the respondents 
paid him therefor in full, before notice of 
any claim made by libellants. The lumber 
used for said repairs, was furnished and de- 
livered to Roberts by the libellants at divers 
times, partly at their shop, and partly at 
planing-mills, on his orders, to the amount of 
•$1,075.13. And there was an understanding, 
before they began, that the libellants should 
furnish the materials for this Job. At the 
times these materials were delivered, they 
were entered and charged in the libellants' 
books, and a transcript of such entries in the 
journal and ledger is annexed, marked *A,' 
which, it is agreed, may be used instead oi 
said books and entries, and be entitled to 
the same weight as the books and entries, 
if, in the opinion' of the court, such books 
and entries are admissible and competent evi- 
dence for the libellants, which the respond- 
ents deny. About the time of the completion 
of said work, Roberts failed in business. 
Previous to February 18, 1851, Roberts had 
been a customer of tlie libellants, and had 
had a running account with them to the ex- 
tent of several thousand dollars annually, 
for several years, on a credit usually of six 
months; bills therefor being rendered usual- 
ly, on the 1st of January and July, in each 
year. At the time Roberts purchased the 
materials in question, nothing was said or 
done by him or by the libellants, indicating 
that the materials were not sold on the indi- 
vidual and sole responsibility of Roberts, nor 
was any thing said or done by either indicat- 
ing that he purchased or they sold, in any 
other manner than previously. During the 
time of the purchases in question, Roberts 
bought other lumber of libellants, to ' the 
amount of about ?100, and there was an un- 
settled accoxmt for lumber, on which Rob- 
erts owed them $600 or $700. Prior to 1st 
August, 3851, and after the work was com- 
pleted, the libellants demanded payment of 
said Roberts of the bill of materials in ques- 
tion; and on the 13th day of August, 1851, 
the libellants caused a writ to be sued out 
against said Roberts, a copy of which and 
the papers in that suit may be referred to as 
a part of this statement. Before the filing 
of said libel, but after the respondents had 
paid Roberts in full, the libellants made a 



demand on the respondents fof the amount 
of said bill. The deposition of Roberts, ana 
the contract, may be referred to as a part of 
this statement by either party. The steam- 
boat in question is of the burden of 242 sa/oo 
tons, and without masts. She was enrolled 
and licensed under the laws of the United 
States, 19th August, 1842. The license ex- 
pired 19th August, 1843, and no other has 
been taken out, and she has been employed 
only as a ferrj'-boat to carry passengers to 
and from the railroad in the harbor of Bos- 
ton^ between Boston and East Boston. If 
upon the foregoing facts the court shall be 
of opinion that the libellants had a lien on 
said boat, which they could legally enforce 
at the time of the filing of said libel, judg- 
.ment shall be entered for the libellants for a 
sum to be agreed upon, and for costs; other- 
wise judgment shall be entered for respond- 
ents for costs." 

■ Milton Andros, for libellants. 
'William Pehon, for respondents. 

CURTIS, Circuit Justice. The lien assert- 
ed by the libellants depends for its validity 
upon the construction of the act of the leg- 
islature of Massachusetts, passed on the 9th 
day of May, 1848, entitled, "An act estab- 
lishing a lien on ships and vessels in cer- 
tain cases." The principal question is, 
whether by this act it was intended to cre- 
ate a lien, for the security of a debt, incur- 
red for materials sold to one, who had en- 
tered into a contract with the owner of the 
Vessel, to make certain repaii*s for an agi'eed 
sum of money, to be paid to him by the own- 
er, of which contract the vendor of the ma- 
terials had notice at the time of the sale. 
That it is competent for the legislature to 
provide for liens on domestic vessels, to se- 
cure not only the debts contracted by, or on 
behalf of the owner, for laboi-, materials, 
and supplies, but also debts contracted by 
those undertaking the repairs of such a ves- 
sel, must be admitted. Such laws, in re- 
spect to buildings on land, exist in many of 
the states, and there is an act of congress to 
the like effect in the District of Columbia, 
which received a consti-uction by the su- 
preme court, in the case of Winder v. Cald- 
well, 14 How. [55 U. S.] 434. The question 
is, whether this act was intended to apply 
to any other debts than those of the owner 
of the vessel. 

The first section is as follows: "Whenever 
a debt is contracted for labor performed, or 
materials used in the construction or repair 
of, or for provisions and stores and other ar- 
ticles furnished for, or on account of, any 
ship or vessel within this commonwealth, 
such debt shall be a lien upon such ship or 
vessel, her tackle, apparel, and furniture, 
and shall be preferred to all other liens there- 
on except mariners' wages." The terms of 
the section are not decisive respecting this 
qiiestion. "A debt contracted," may mean 
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by or on behalf of the owner of the vessel, 
or hy and on behalf of one who, having un- 
dertaken the repairs, purchases the mate- 
rials on his own account, and uses them up- 
on the vessel in the execution of his con- 
tract. The intention of the legislature can 
be an-ived at only by considering the nature 
of the act, and of the rights involved in it, 
and its adaptation to carry out the object 
contended for by the libellants. If the act 
is to be so Interpreted as to embrace this 
case, it is obvious that by its operation dou- 
ble liens were created; one, securing the 
stipulated price agreed to be paid to Roberts 
for all the work and materials under his eon- 
ti-aet with the owner, and others securing 
to the libellants, and all persons with whom 
Roberts contracted for materials and labor, 
the prices he agreed to pay therefor. The 
act contains no provision for marshalling 
these liens, or for restricting the amount of 
those of the second class, to the contract 
price agreed to be paid to Roberts by the 
ownere, nor for any means of protecting the 
owners, by notice or otherwise, against be- 
ing compelled to pay twice for the same ma- 
terials. Suppose Roberts had filed his libel 
to enforce his lien for the contract price; ac- 
cording to this act he must have had a de- 
cree. No authority is given to call in other 
parties with whom Roberts contracted, in 
order to ascertain whether debts are due to 
them, for materials used in the repairs, and 
the owners would ordinarily have no means 
of knowing with whom Roberts contracted 
for materials. And yet, having forced the 
owners to pay Roberts, if he failed to meet 
his own engagements, the court would be 
compelled, on the application of those who 
had sold materials to him, to make a decree 
in their favor; and thus oblige the owner, 
who was in no fault, and had neglected no 
means of self-protection, to pay Roberts's 
debts, contracted at his discretion, both as 
to amount and terms of credit, in addition 
to their own. This practical operation of the 
construction contended for, is so unjust, that 
I cannot suppose the legislature intended it. 
It would require very clear language to con- 
vince me that the law was designed to give 
rights which cannot exist, without producing 
so much embarrassment and wrong, that it 
would be really beneficial to no class of per- 
sons. 

These views are strengthened by looking 
at other acts passed by the legislature of 
Massachusetts upon a kindred subject, and 
which may, therefore, be considered as in 
pari materia. Besides the provisions of the 
Revised Statutes, on this subject, there are 
two acts now in force for securing to me- 
chanics and material-men payment for labor 
and materials used in erecting or repairing 
buildings on land— the Acts of the 24th day 
of ilay, 1851, and of the 21st day of Maj-, 
1852. The first applies only to labor; and 
it provides, in terms, for contracts with the 
owner, "or other person who has contracted 



with such owner for erecting, altering, or re- 
pah-ing such building," &c.; and it requires 
a notice of the claim to be recorded in the 
registiy of deeds, within sixty days after 
the labor is performed. The other act ap- 
plies to labor and materials, and limits the 
amount of the liens of sub-contractors to the^ 
amount of the contract with the owner; and 
declares that there shall be no lien for ma- 
terials, "unless the person claiming such lien 
shall, before furnishing such materials, have- 
given notice, in writing, to the owner of the- 
land, and to the person who has contracted 
with the owner of the land, that he intends 
to claim such lien, for materials furnished 
as aforesaid." It can hardly be supposed 
.that the legislature should thus enable the- 
owners of buildings to protect themselves 
against embarrassment and injustice, and at 
the same time leave the owners of vessels 
no means of doing so; or that they should 
have used clear and express terms to confer 
a lien on sub-contractors upon buildings, and 
intend to confer it on sub-contnictors upon 
vessels, by a mere ambiguity. My opinion 
is, that so far as respects vessels already 
built and equipped, the object, and the whole 
scope of this act was, to create the same liea 
upon domestic vessels, for materials, repairs, 
and supplies, as existed by the general mar- 
itime laws of the United States upon for- 
eign vessels. The second section of the act 
provides "that nothing in this act shall al- 
ter, or be construed to alter, or in any way 
affect, the lien as now existing on foreign 
ships and vessels." To them it was not de- 
signed to apply; probably for the reason 
that the regulation of liens upon vessels en- 
gaged in commerce between the several 
states, or with foreign nations, and not be- 
longing to citizens of the state, is not a prop- 
er subject of state legislation. It is a regu- 
lation of commerce, within the power confer- 
red on congress by the constitution. Now, it 
is true that, under the maritime law, mate- 
rials and supplies are presumed to be fur- 
nished on the credit of the vessel and owners 
until the contrary is proved. But the con- 
ti-ary is proved, when it appears that the msi- 
terials were sold to a mechanic for his own 
account. It is true that the libellants expect- 
ed, when they sold these materials, that they 
would be used on the steamer, and that, in 
point of fact, nearly all of them were so used. 
But they knew that Roba'ts did not purchase- 
them under any agency for the owners; that 
he purchased them for himself; that they be- 
came his property when delivered; that they 
were at his risk; and he was at liberty t<v 
make any use of them, he might please to- 
make. They were, therefore, bought by him 
on his own account, and the credit must be- 
deemed to have been given exclusively to 
him, for he was and was known to be, the 
sole debtor; and in such a case there is no 
lien by the maritime law. 

It has been argued that this act ought to> 
receive a liberal construction, for the security 
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of those ■whose labor and materials go to the 
benefit of owners of vessels, and that such 
liens are favored by the maritime law from 
sound policy. I entertain no doubt that the 
liens which that law creates, are for the ad- 
vantage of commerce, and of the seamen, 
mechanics, and material-men, in whose favor 
they exist But I am equally clear that, to 
give sub-contractors liens upon vessels, with 
no adequate means to work them out, with- 
out embarrassment and injustice to owners, 
would, in the end, benefit no one. Its prac- 
tical effect would be, either to compel own- 
ers to employ only those who had so much 
capital, as to afford undoubted security that 
they would meet tlieir eugagements with 
third persons, or to transfer the business of 
repairing vessels, to places where the laws 
created no such dangers. And either of these 
effects would be injurious to the classes of 
persons, whom this law was intended to bene- 
fit. In my judgment, sound policy requires 
an observance, in the case of domestic ves- 
sels, of those limits prescribed by the general 
maritime law, which have been deduced by 
experience from the practical necessities of 
commerce, and of the interests of those con- 
nected witli it. 

The decree of the district court must be 
reversed, and the libel dismissed, with costs. 
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Case No. 13,040. 

SMITH V. ELLIOT. 

[4 Graneh, 0. O. 710.] i 

Circuit Court, District of Columbia. March 
Term, 1836. 

AppttESTiCE — Indentures — Presence is Court. 

In the indentures of an apprentice, bound out 
by the orphans' court, it is not necessary to 
state that the apprentice was present in court. 
It will be presumed, unless the contrary ap- 
pears. 

[This was an action by Thomas Smith 
against Jonathan Elliot] 

Petition, by an apprentice, to be discharged 
from his indentures. 

Mr. Brent, for petitioner, contended that the 
indentures were void because they did not 
state that the boy was present in the or- 
phans' court when he was bound out as an 
orphan child, under Act Md. 1793, c. 45. 

THE COURT (nem. eon.) was of opinion 
that it was not necessaiyto state that fact in 
the indenture; as it will be presumed that 
he was present, unless the contrary should 
be proved. 

The complaint was that the boy was not 
well fed and clothed; but THE COURT 
thought that the complaint was not support- 
ed by the petitioner's witnesses, and dis- 
missed the petition, without hearing the de- 
fendant's witnesses. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

22FKD.OAS. — 34 
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SMITH V. ELLIOTT. 

[0 Blatchf. 400; 5 Pish. Pat. Gas. 315; 1 O. G. 
331; Merw. Pat. Inv. 193.] i 

Circuit Court, S, D. New York. Feb. 7, 1872. 
Patents — Corded Elastic Fabric — Novelty. 

1. The reissued letters patent granted to Wil- 
liam Smith, June 30th, 1868, division B, for an 
"improvement in corded elastic fabrics," the 
original letters patent having been granted to 
him April 5th, 1853, and subsequently extended, 
are void for want of novelty. 

2. The claim of such reissued patent, name- 
ly, "the corded fabric, substantially as herein- 
before described, in which the cords are elastic, 
and are held between the upper and under weft 
threads, and separated from each other by the 
interweaving of the upper and under weft 
threads with the warp threads, in the spaces 
between the cords, and only there, substantially 
as above shown," is anticipated by a like fab- 
ric which existed before, although not woven 
of a width, or fineness, or elasticity, suitable 
to be used for the gores of boots, and not so 
used, and although the fabric introduced by the 
patentee possessed the qualities which fitted it 
to be used for the gores of boots, and it was so 
used, and displaced other elastic fabrics before 
used for that purpose. 

[Cited in Meyer v. Pritchard, Case No, 9.517; 
Kilbourne v. W. Bingham Co., 1 C. 0. A. 
617, 50 Fed. 699.] 

3. The fabric not being new, its application 
to a new use was not invention. 

[Cited in Ansonia Brass & Copper Co. v. Elec- 
trical Supply Co., 144 U. S. 18, 12 Sup. Ct. 
604.] 

[This was a bill in equity by William Smith 
against Henry Elliott, administrator of 
Joseph T. Whitehouse.] 

[Final hearing on pleadings -and proofs. 
Suit brought on letters patent [No. 9,653] for 
an "improvement in corded elastic fabrics." 
granted to William Smith, April 5, 1853; re- 
issued, in three divisions, June 30, 1S68 [No's. 
2,843, 2,844 and 3,014], and extended for seven 
years from April 5, 1867. The nature of the 
invention in controversy is fully set forth in 
the opinion.] 2 

Thomas A. Jenckes, for plaintiflC. 
George Gifford, Benjamin Dean, and Wil- 
liam C. Witter, for defendants, 

WOODRUFF, Circuit Judge. This case 
and seven other cases, brought by the same 
complainant against different defendants, 
were argued and submitted together, upon 
like pleadings and upon the same proofs, un- 
der a stipulation that the proofs taken in 
either should be read or used in all. The 
bills of complaint are filed to restrain the re- 
spective defendants from infringing a patent 
granted to the complainant, April 5th, 1853, 
and subsequently extended and twice reis- 
sued. The patent was last reissued to the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. 
The syllabus and opinion are from 9 Blatchf. 
400, and the statement is from 5 Fish. Pat. 
Cas. 315. Merw. Pat. luv. 193, contains only 
a partial report] 

2 [From 5 Fish. Pat. Cas. 315.] 
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comijlamant in 18G8, in three divisions:— 
one, described as for "improvements in weav- 
ing," in which the process is claimed; an- 
other, entitled, "improyements in looms for 
weaving," wlierein a certain part of the loom, 
in combination with mechanism, is claimed; 
and a third, in which the specification is en- 
titled, "improvement in corded elastic fab- 
rics," in which the fabric is claimed by the 
complainant as his invention. The bills al- 
lege, that the defendants, respectively, have 
infringed the last named division of the re- 
issued patent, for the new fabric, which is 
dated June 30th, 18GS, and is called, "divi- 
sion B"; and they pray an injunction and an 
account. Without setting out the answer, it 
is sufficient to say, that the defendants rest 
their defence ou the denial of the novelty 
of the invention, and upon proofs tending to 
establish that a fabric answering fully to the 
description of the fabric described and claim- 
ed in the complainant's specification, was 
made by many persons, and was in public 
use and on sale in this country, several years 
before the alleged invention by the complain- 
ant. 

The description in the specification first 
gives the loom m which the fabric is made, 
and its opemtion, then mentions the manner 
in which corded fabrics have theretofore been 
produced, and the peculiarities of such fabrics, 
and then proceeds to describe the fabric 
claimed to be new. Modified by a disclaim- 
er, made pending these suits, the descrip- 
tion is as follows: "The features which dis- 
tinguish my hnproved corded fabric, from all 
others before known, are as follows, viz.: 
The cords are longitudinal, and may be term- 
ed cord warps. They are separated from each 
other by the interweaving of the warp 
tlu-eads and weft threads, * * * be- 
tween the cords onlj', and not over and under 
the cords; and the cords are covered on both 
surfaces by weft threads only. The weft 
threads are not interwoven with the cords, 
* * * but each weft thread passes either 
over or under all the cords, instead of pass- 
ing first under one cord, and then over the 
other, and so on across the fabric; and it is 
interwoven only between the cords, and only 
so interwoven with the warp threads. The 
fabric being so constituted at every part of 
the length, the coi*ds are griped between two 
weft threads, one above and the other below, 
which two weft threads are drawn each half 
way around each one of all the cords, by be- 
ing interwoven with the warp threads, in the 
several spaces between the cords." Then, 
proceeding, in terms, to limit himself to such 
fabrics when the "cords" are elastic, the 
patentee states his claim thus: "What, there- 
fore, I claim as my invention, in this subdi- 
vision of my patent, is, the corded fabric, 
substantially as hereinbefore described, in 
which the cords are elastic, and are held be- 
tween the upper and under weft threads, and 
separated from each other by the interweav- 
ing of the upper and under weft threads 



with the warp threads, in the spaces be- 
tween the cords, and only there, substantial- 
ly as above shown." 

The proofs herein indicate, that the plain- 
tiff, at or about the date of his patent, pro- 
duced a woven elastic fabric of great utility, 
adapted to purposes for which no similar fab- 
ric before made in this eounti-y was suitable, 
possessing a beauty of finish and texture 
most desii-able and attractive, and having 
firmness and durability combined with great 
elasticity, to a degree not before found in 
any fabric in the market. Although the pur- 
poses for which it might be used were sev- 
eral, its most impoi-tant use was for gores in- 
serted in the tops of gaiter boots, to be 
stretched in drawing on the boot, and, by 
contraction, binding the top of the boot firm- 
ly around the ankle, after the boot was 
drawn on. Made of silk, or silk and cotton, 
warp and weft, the latter covering elastic 
cords, (india rubber being, in practice, used 
therefor,) the threads of silk or cotton being 
of great fineness, the fabric has a fine glossy 
appearance. The cords lying veiy close to 
each other, the whole is not greatly unlike 
very rich, heavy, corded silk goods found in 
the stores. The manner in which the weft 
threads are tightly bound upon the enclosed 
elastic cords, by the interweaving of the 
warp threads therewith, holds the cords so 
firmly that they cannot slip or slide; and, 
hence, the fabric can be cut, and its cut edge 
may be attaclied, by seising, to leather or 
cloth, &c., without any withdrawing of the 
elastic cords, when stretched in use. By 
reason of its excellence in these and, perhaps, 
other respects, the fabric has gone into ex- 
tensive use; and it is alleged that it has oc- 
cupied the market, and, for the especial pur- 
pose of elastic gores in gaiter boots, is the 
only fabric now used. 

The complainant being the meritorious 
cause or agent in such a result, whether the 
same is due either to his industry as a la- 
borer, his skill as a weaver, his judgment as 
an observer and experimenter, or his inven- 
tion as an originator of either machinery, 
process or product, he is entitled to very fa- 
vorable consideration; and a certain sense of 
justice would seem to require that, if possi- 
ble, an adequate reward for the benefit de- 
rived therefrom by the public should be se- 
cured to him. The law, however, gives no 
monopoly to industry, to wise judgment, or 
to mere mechanical skill in the use of known 
means, nor to the product of either, if it be 
not new. These are within the proper field 
of competition, and open to all. In general, 
they will, in that competition, be justly ap- 
preciated, and will command their proper 
remuneration, if usefully employed. It is 
invention of what is new, and not compara- 
tive superiority, or greater excellence, in 
what was before known, which the law pro- 
tects, as exclusive property; and it is that 
alone which is secured by patent. Whether 
the results attained by the complainant, 
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above mentioned, aue due to improved ma- 
cliinery invented by Mm and secured to him 
by patent, or are due to a peculiarity in the 
process of manufactux*e invented by him and 
patented, it is xmneeessary, in this case, to 
enquire. For auglit that appears here, either 
of these may be true; but the defendants 
are not charged "with violating his rights as 
an inventor of ^ither machine, loom, or pro- 
cess, but only as invading his alleged exclu- 
sive title to the product itself. 

On that subject, it should be observed, that 
there are many changes "which may be sug- 
gested by the judgment or taste of the manu- 
facturer, or by the particular uses to which 
the article produced is to be applied, which 
are not invention; and many exhibitions of 
superior skill, in producing an article of 
greater excellence, which are not invention. 
Thus— if a fabric be already known and in 
use, change of color, change of mere ma- 
terial, change in its degree of fineness, or in 
the fineness of parts tliereof, if these changes 
involve nothing new in construction, in the 
relation of its parts, in the ofiice or function 
of either part or of the Avhole, do not con- 
stitute invention, although, for many pur- 
poses, these may constitute the greater ex- 
cellence of the fabric. Indeed, in the present 
case, not even such changes are claimed, in 
the complainant's specification, to have been 
made; and yet the argument submitted on 
his behalf dwells largely on peculiarities in 
the complainant's fabric, as it has actually 
be«x made and used, which are of this char- 
acter only, and largely, also, on the special 
use to which it has been applied, namely, to 
the making of gores for boots, and its fit- 
ness for such use. Biit the complainant, in 
his specification, claims nothing on this 
ground. In practice, for the making of the 
fabric, the elastic cords now used are made 
of vulcanized india rubber, for greater elas- 
ticity and, perhaps, greater durabiiitj-; but 
the claim of the patent is for any elastic cord, 
of whatever material; and it is by no means 
clear, that, when the complainant received 
his patent, he used vulcanized rubber him- 
self. In practice, for the making of the fab- 
ric for shoe gores, silk, upon the upper sur- 
face of the fabric, is used, and, no doubt, is 
required, in order to the beauty and finish 
<lesired for that use, and, it may be, for other 
uses; but the claim of the patent is for any 
warp threads and weft threaas, and this will 
embrace any fibrous materials from which 
such threads may be wrought. In practice, 
the threads used for warp and weft are very 
fine, by which, first, the cords are permitted 
to lie verj' close to each other, and, second, 
their covering by the weft is veiy smooth, 
and so the whole fabric has an evenly and 
compactly corded surface; but the claim of 
the complainant embraces warp threads and 
weft threads of whatever quality or fineness, 
only limited by the practicability of weaving 
them in the manner pointed out. In practice, 
few threads of warp are woven or interlock- 



ed between the cords; but the claim of the 
complainant includes warp threads inter- 
woven with weft threads between the cords, 
whether such warp threads be few or many. 
In practice, when such fabric is intended for 
goring for boots, it is woven of a width cor- 
responding with the length of the gore; but 
the claim of the complainant 'makes no dis- 
crimination in respect of the width of the 
fabric claimed. In fact, it is made, for other 
purposes, exeeedingly narrow, and, within 
the description in the patent, it may be made 
of any width desired, and for any purpose. 
In practice, its special adaptation for gores 
of boots, and its value for that use, is il- 
lustrated in the particulars wherein they re- 
quire fineness, smoothness, finish, durability 
and, especially, very great elasticitj^; but the 
claim of the complainant is not for any pe- 
culiarities in these respects, nor is it for an 
improved gore at all. If it were conceded 
that the complainant might have obtained a 
patent for an improved elastic gore for boots 
or shoes, founded upon facts appearing in 
the proof herein, it would, for the purposes 
of this case, be necessary to say, that he has 
not done so. 

Once more, if the fabric be not new, the 
application of it to a new use is not inven- 
tion, when nothing novel is required for its 
adaptation. If the complainaiit had first in- 
vented the combination of an elastic gore 
with the other parts of a boot or shoe, there 
might be therein something which was the 
proper subject of a patent; but this has no 
bearing on the question, whether the elastic 
fabric of which the gore is made is the com- 
plainant's exclusive property. 

Aided by the foregoing observations, how 
stands the present ease, upon the proofs? 
The complainant must abide by the specifica- 
tion and claim which he has made. If he 
has rights which, under that specification and 
claim, are not protected, the coiu't cannot aid 
him. The question here is— was the fabric, 
which he has described and claimed to be 
his invention, new? 

The claim is, for "the corded, fabric, sub- 
stantially as hereinbefore described, in which 
the cords are elastic, and are held between 
the upper and under weft threads, and sepa- 
rated from each other by the interweaving of 
the upper and under weft threads with the 
warp threads, in the spaces between the 
cords, and only there, substantially as above 
shown." This claim is, of comse, to be con- 
stnied with reference to the preceding speci- 
fication; and above I have stated what is ma- 
terial to its full meaning. "Width of fabric 
is not of the substance of this specification or 
claim. They embrace all widths. Degi'ee of 
elasticity is of no significance, nor is fineness 
or coarseness of threads, nor the material of 
either the threads or cords, nor the number 
of weft threads, nor the number of warp 
threads between each cord. AH these may 
be varied indefinitely, and yet be witliin the 
specification, and within this claim; and the 
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uses to which the completed fabric is adapted 
are in no wise suggested as any test of its 
likeness to what is claimed, or as at uli ou- 
tering into the complainant's alleged inven- 
tion. 

It is shown, on the part of the defendants, 
that, seyeml years prior to the alleged mven- 
tion, a fabric was made extensively, and was 
in general use, which answers in eveiy par- 
ticular to this claim of the complainant. It 
was chiefly used for suspenders, braces, gar- 
tei*s, and the like. It was generally made of 
cotton warp and weft threads, and cords of 
native India rubber. True, it was not, in 
general, of either a color, fineness, width or 
finish which was suitable for the gores of 
boots. But it was a "corded fabric," in which 
the cords were "elastic," in which the cords 
were "held between the upper and under weft 
threads, and separated from each other by 
the interweaving of the upper and under weft 
threads with the warp threads," aud in which 
tliis interweaving was "in the spaces between 
the cords, and only there." The testimony of 
the witnesses is to complete identity, in these 
respects, with the fabric claimed. A careful 
examination of the fabrics fails to disclose 
any difference in the crossing of the threads, 
in the interweaving, or in any other respect, 
which discredits or contradicts the witnesses; 
and they are uncontradicted, in fact, on these 
points, by other testimony. A short mode of 
disposing of this evidence was repeatedly 
suggested by the complainant, in the conduct 
of the examinations before the examiners, 
namely, by imputing to witnesses iraud and 
perjury— conduct, on his part, in the course 
of such examinations, deserving severe repre- 
hension; and it may be added, that the pro- 
ceedings before the examiners are returned 
to the court abounding in improper remai'ks, 
prolix statements touching the conduct of 
coimsel, offieei's of the patent oflOlce, witness- 
es, and others, which are not proof, and which 
ought to have been expunged at the cost of 
the complainant, before the case was brought 
to a hearing, or the proofs printed for the use 
of the court. 

The court must deal with the unconti-adiet- 
ed testimony according to the ordinary rules 
by which evidence is to be weighed; and it is 
quite clear, that the defendants have estab- 
lished the facts above stated. True, these 
fabrics do not appear to have been woven of 
a width sufficient for gores of boots. The 
material does not appear to have been of 
suitable fineness to render the fabric atti'act- 
ive for that purpose, although there is some 
evidence which may qualify this observation. 
Such a use does not distinctly appear to have 
been made of those fabrics, until the com- 
plainant commenced the manufaetm'e. It is, 
at least, doubtful, whether those fabrics had 
the elasticity which is required for shoe 
gores; and, in other particulars, there were 
differences, not in construction or kind, but 
only in degrees and qualities, not of the sub- 
stance of the invention claimed. 



If the complainant's patent had been prior 
iu date to the manufacture of these fabrics, 
aud was otherwise valid, there is not a doubt, 
there can be none, that these fabrics are di- 
rectly within the claim of the complainant, 
and would have been plain infringements of 
his patent This is a rational and, in general, 
when they include the whole of an alleged 
invention, a conclusive test of the originality 
of the latter. 

It would be a work of superei'ogation, as- 
well as of great labor, to recite the testimony 
which establishes that such fabrics were 
made before the complainant even began his 
experiments. It runs through the mass of 
the testimony given by the witnesses exam- 
ined by the complainant as well as those ex- 
amined by the defendants. Those fabrics 
were made in various coloi-s, and with vari- 
ous differences in ornamentation; some with 
a large number of threads of warp between 
the cords, so interwoven as to produce cloth 
in the intermediate spaces, and some witK 
few threads binding the upper and lower weft 
threads together; some with a selvage like 
the complainant's and some with a round- 
corded selvage, and some with a cloth edge, 
which, when it was contracted, formed a 
ruffle. But the whole substance of the com- 
plainant's alleged invention is there, some- 
times in its simple and literal exactness, and 
sometimes with accessories. 

I am compelled to say, that the fabric, as 
claimed by him in the specification annexed 
to his patent, was not new, and that these 
actions cannot be maintained. The bills of 
complaint must, therefore, be dismissed. 

[For otlier cases involving this patent, see 
note to Smith v. (Jlpiidalo Elastic Fabrics Co.. 
Case No. 13,0.10.] 



Case No. 13,04S. 

SMITH V. BLWOOD. 

[4 Cranch, C. 0. 670.] i 

Circuit Court, District of Columbia. March 
Term, 1836. 

Apprentice — Potyek of Justice of Peace to 
BiSD — Practice. 

1. Justices of the peace have no power to bind 
out an orphan child not brought before them. 

2. If the court discharge an apprentice, they 
will order him to be bound out by the orphans' 
court to a person named in the order. 

Henrietta Smith, a colored child, between 
nine and ten years of age, by J. A. M. Dun- 
causen her next friend, filed her petition stat- 
ing that she has no parent but her mother, a 
free colored woman of bad character, and un- 
able to maintain the petitioner; that for three 
or four years pa§t she was taken care of b3" 
Mrs. Dunkley, from motives of charity, who 
recently, on leaving this city, provided a home^ 
for the child with the said Duncausen, where 
she now is, and who is willing to keep her 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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as an apprentice. That tbe mother, to pre- 
vent the child being hound to the said Dun- 
causen, has recently gone hefore two jus- 
tices of the peace and entered into some writ- 
ing purporting to be an indenture of appren- 
ticeship, binding the child to one Isaac El- 
wood, who claims her as his apprentice. That 
the child was not brought before the said 
Justices and that it was done on the day of 
the sitting of the orphans' court. It prays 
that Elwood and the mother may be cited to 
appear and answer the petition; that the sup- 
posed indentures may be declared void; and 
that the said Elwood and the mother may be 
enjoined from taking the child. The answer 
of the defendants denies all the facts char- 
ged in the petition, except tiiat the mother 
was unable to maintain the Child; and that 
the child never was before the Justices. 

TV. L. Brent, for defendant, contended that 
it was not necessary that the child should be 
before the Justices at the time of binding, or 
at any other time. 

THE COURT, however (nem. con.), -vyas of 
opinion that the Justices had no Jurisdiction, 
as the child was not before them, 

Mr. Duncausen and Mr. Elwood, each ap- 
plied to the court to have the child bound to 
him. THE COURT said they were willing to 
hear the statements of both, and any evidence 
which either might produce. 

Mr. Duncausen then read a statement of 
the facts which preceded the present appli- 
cation; whereupon 

THE COURT ordered the child to be dis- 
charged from the indentures, and to be bound 
out to Mr. Duncausen by the orphans' court, 
on the terms mentioned in the discharged in- 
dentures; 

CRANOH, Chief Judge, doubting; being 
rather of opinion that it was a case in which 
the court could only discharge, and could not 
make, any further ordei*. 



Case Wo. 13,043. 

SMITH V. EliT et al. 

[5 McLean, 76; i 1 Fish. Pat. Rep. 339.] 

Circuit Court, D. Ohio. ISTov. Term, 1849. 

Patents— Duuation- of Grant— Fokeigs Pate.nt 
—Act of 1836— Pr.EADisG— Plea in Bar— Oyer 
OF Letters Patent — Patestability — Prin- 
oiPLE— Application of Motive Power. 

1. By the patent act of 1836 [5 Stat. 117], 
if a person claim a patent for an invention for 
which he had obtained a foreign patent, his do- 
mestic patent must be limited to fourteen years 
from the date or publication of his foreign pat- 
ent. 

2. If, under such circumstances, a domestic 
patent purports to give the exclusive right of 
fourteen years from its date, the patent is void. 

[Cited in Oanan v. Pound Manuf'g Co., 23 
Fed. 186: Consolidated Roller-Mill Co. v. 
Coombs, 39 Fed. 38.] 

3. The officers of the government have no 
power to grant an exclusive right, except in 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



conformity with the law. They are the mere 
instruments of the law. 

4. A plea in bar must show that the plaintiff 
has no right to recover. 

a 

5. If the facts of the plea may he admitted, 
and yet the action may be maintained, the plea 
is bad on demurrer. 

6. Oyer is not demandable of letters patent. 

7. A principle cannot be patented. 

8. An exclusive right to a motive power of 
electricity or steam, can only be secured by the 
instrumentality of mechanical inventions or 
combinations which produce a certain effect. 

[Action on the case by Francis O. J. Smith 
against Heman B. Ely and others. Demur- 
rer to defendants' pleas. Suit brought on 
letters patent [No. 1,647] for'the electro mag- 
netic telegraphy granted to Samuel P. B. 
Morse, June 20, 1840, reissued January 13, 1848 " 
[No. 117]; also on letters patent for new and 
useful improvement in electro magnetic tele- 
graph, granted to said Morse, April 11, 1846. 
The alleged infringement consisted in mak- 
ing and using said inventions upon and Qver 
the magnetic telegraph route from Pitts- 
burgh, in Pennsylvania, to Cleveland, in 
Ohio, the plaintiff being the grantee of the 
exclusive right to make for and use upon 
said route the said inventions. The facts of 
the case, and the points raised by the plead- 
ings, are fully set forth in the opinion of the 
court.] 2 

Andrews & Swan, for plaintiff. 
Chase & Gholson, for defendants. 

BY THE COURT. (The following opinion 
was prepared by McLEAN, Circuit Justice, 
but not delivered, as the parties agi-eed to cer- 
tify certain points to the supreme court, em- 
bracing the principal matters in controversy; 
but, as the opinion is on several questions 
arising under the patent law, it is published.) 

This action is brought by the plaintiff, who 
claims the exclusive right to construct a 
telegraphic line between Wheeling, in the 
state of Virginia, and the city of Cincinnati, 
s& assignee of Morse's patent, on the plan of 
his electro magnetic telegraph, against the 
defendants, who are charged with having" 
infringed said patent, by establishing a simi- - 
lar line on the same route. The defendants 
filed eighteen pleas, to several of which the 
plaintiff has demurred, which brings before 
the court questions of law that are now to be 
considered. The sixth plea alleges, "that be- 
fore the supposed grant of the said original 
letters patent, in the first count mentioned, 
to-wit, on the 18th day of August, 1838, the 
said Samuel B. Morse took out and received - 
letters patent for the same invention and dis- 
covery in the said c&unt mentioned, in a for- 
eign country, to-wit, in the kingdom o£ 
Prance, and from the then king of the 
French; and said defendants aver- that the 
said letters patent, in said count mentioned, ' 
are not limited to the term of fourteen years 

2 [Prom 1 Pish. Pat. Rep. 339.] 
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from the date or puWication of said foreign 
letters patent." To this plea the plaintiff 
filed a demurrer, which admits that the pat- 
ent hears date at the time of its emanation, 
■without reference to the foreign patent. The 
seventh plea is suhstantially the same as the 
sixth, to Avhich there is also a demurrer. 
By the Sth section of article 1 of the consti- 
tution of the United States, power is given 
to congress "to promote the progress of sci- 
ence and useful arts, hy securing, for limited 
times, to authors and inventors, the exclusive 
right to their respective writings and discov- 
eries." The act of 10th April, 1790 [1 Stat. 
109], which was the first law passed by con- 
gress on the subject of patents, authorized a 
patent to be issued for a useful invention, for 
any term not exceeding fourteen years. The 
same limitation is imiMjsed in the acts of 1793 
[Id. 318] and 1836 [supra]. The Sth section of 
the act of 1S36 provides, that nothing con- 
tained in it "shall be construed to deprive an 
original and true inventor of the right to a 
patent for his invention, by reason of his 
having previously taken out letters patent 
therefor in a foreign country, and the same 
having been published at any time within 
six months next preceding the filing of his 
s^pecification and drawings." This limits the 
right of application by a foreign patentee, to 
six mouths from the date of his foreign pat- 
ent. But this limitation was repealed by the 
Oth section of the act of 1839, which provides, 
"that no -person shall be debarred from re- 
ceiving a patent for anj' invention or discov- 
ery, as provided in the act of 1836, by reason 
of the same having been patented in a for- 
eign country more than six months prior to 
his application: provided, that the same 
shall not have been introduced into public 
and common use in the TJnited States, prior 
to the application for such patent: and pro- 
vided also, that in all cases, every such pat- 
ent shall be limited to the term of fourteen 
years from the date or publication of such 
foreign letters patent." 

The pleading admits that Morse's patent ii? 
this country, was dated at the time it was 
granted, for the term of fourteen years, al- 
though the foreign patent, for the same in- 
vention, had been obtained by him some time 
before; and this raises the question, whether 
the patent is valid for fourteen years from 
its date, or from "the date or publication" of 
the foreign patent. It is not pretended that 
the patent is good beyond the latter limita- 
tion; although upon its face it pui'poi'ts to 
grant an exclusive right for a longer period. 
It is insisted that a grant for a larger estate 
than the grantor possesses, is good for any 
lesser interest which he iiiay have. This is 
true; but is such a case analogous to the one 
under consideration? The goverament has 
no power to grant, and can convey no right, 
except in the mode authorized by the law. 
It is the mere instrument of the law, and can 
exercise no discretion where the law has de- 
fined its power. The constitution authorizes 



eougress t.o grant an exclusiA'e right to the 
inventor for a limited term. And that term 
is limited in all the acts of congress, to a 
time not exceeding fourteen years. Morse's 
patent purports to give the exclusive right 
for fourteen j^ears from its date; but the 
law limits it to fourteen shears from the date 
or publication of his foreign patent. It is, 
therefore, a patent issued, not only without 
the authoritj' of law, but in violation of it. 
As the law limits an exclusive right to four- 
teen years, it is argued that no limitation is 
necessary on the face of the patent. If this 
were admitted, it would not aid the patent 
under which the plaintiff claims. It con- 
tains a limitation which extends the exclusive 
right bej'ond the act of congress. And if 
this may be done in one case, it may be done 
in all cases. There are no circumstances 
which should exempt a foreign patentee from 
the limitation imposed by law. On the con- 
trary, there are stronger reasons why he 
should be strictly limited, than any other per- 
son. The fact of his having obtained a for- 
eign patent may not be known in this coun- 
try, unless disclosed by him; and it is his 
duty to see that his patent here shall not ex- 
ceed fourteen years from the date or publi- 
cation of his foreign patent. Any conceal- 
ment on his TDVLVt, in this respect, however 
innocently done, counteracts the law, and is 
a fraud upon it. 

By an examination of the records of the 
patent office, any one may correct the date 
of a domestic patent; but this cannot be 
done in regard to a foreign patent, without 
a trouble and an expense which the law does 
not impose. If patents which give an ex- 
elusive right beyond the limitation of law be 
considered valid for any purpose, the policy 
of the law is subverted, and numberless 
frauds may be practiced upon the public. 
Every act which regulates this right recpiires 
the aijplicant to state his daim in terms so 
clear and specific as not to mislead the pub- 
lic; and if there be any concealment, from 
which a fraudulent intent may be inferred, 
the patent is void. And it is also void, where 
the specifications do not describe the inven- 
tion, so as to enable any person of skill to 
make the thing invented. The limitation of 
the exclusive right, is a material part of the 
patent, and it must be truly stated. And if 
this is not done, where a foreign patent for 
the same thing, of prior date, has been taken 
out, the neglect is not chargeable upon the 
officers of the government, but upon the pat- 
entee, for not representing his right truly. 
The demuiTers to the sixth and seventh pleas 
must be overruled. 

In taking this view of a patent for an in- 
vention so creditable to the country, and 
which, if original, renders so illustrious one 
of our citizens, we are relieved by the con- 
sideration that the error is not fatal to the 
right of the patentee, but may be corrected 
by an application to the patent office. 

As the publication of this opinion has been 
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delayed some years, and tlie above point hav- 
ing been ruled by the supreme cotirt differ- 
ently from the above view, I take occasion 
here to saj', that the reasons assigned iu 
that opinion bave not shaken my convictions 
as above stated. I yield to the authority, 
because it bas been so decided by the court, 
but it fails to convince my judgment. 

It is true, the application by Morse for a 
patent in tliis country was made before he 
obtained his French patent, but tbe applica- 
tion referred to was not in the pleading, and 
was rather with the view to save bis r^ght, 
than for any other purpose. At that time 
his discovery was imperfect, and if secured 
would have been of no advantage to him. 
Subseqxient discoveries were made, and three 
or four patents were issued, assigning in 
each re-issue, that by reason of an imper- 
fect description of tbe invention, the previ- 
ous patent was void. The ai)i)lication was 
made, it is presumed, under the 8th section 
of the patent law of 1836, which provides 
ithat "whenever the applicant shall request 
it, the patent shall take date from the time 
of filing the specification and drawings, not, 
however, exceeding six months prior to the 
actual issuing of the patent; and on like 
request, and the payment of the duty herein 
required, by any applicant, his specification 
and drawings shall be filed in the secret 
archives of the office, until he shall furnish 
the model and the patent be issued, not ex- 
ceeding the term of one year, the applicant 
being entitled to notice of interfering ap- 
plications." But the corrected patent or 
specifications last issued, was issued, if I 
mistake not, more than two years after the 
application was made. Under the 13tli sec- 
tion of the act, where a patent is void by 
reason of a defective specification, if the er- 
ror has arisen by inadvertence or mistake 
of the patentee, he may have the mistake 
corrected \>y a surrender of the patent, and 
a new patent issued for the residue of the 
unexpired term. But the re-issued patents 
in this case do not appear to have been is- 
sued for the unexpired term. The term of 
fourteen years from the date of the patent, 
was the time specified on its face. 

There is believed to be nothing in the 
patent office which shows that a foreign 
patent had been obtained by Moi-se, or that 
the officers of the patent office had anj' 
knowledge of the fact. In the 6th section of 
the act of 1839 [5 Stat. 333], which repeals 
the act of 1836, which limited to six months 
from the date of the foreign patent, within 
which application must be made in this 
country for a patent for the same thing, but 
to that section there is a proviso "that in all 
cases every such patent shall be limited to 
the term of fourteen yeai-s from the date or 
publication of such foreign letters patent." 
This limitation is as specffic as the term of 
fourteen years in the obtainment of a patent 
and seven years on the renewal of it. And 
it seems to me if the time limited to the 



date of a foreign patent in the case stated, 
may be disregarded, it may be disregarded 
in the original grant and also in the re- 
newal of a patent. If a patent were issued 
for twenty years instead of fourteen, and 
if "it were renewed for fourteen years, under 
the general law, instead of seven, I suppose 
the patent could not be sustained. The same 
answer could be given to either of the above 
cases, as in the case of JNIorse, "the patent 
is limited by the law." But sound policy 
requires tllat the forms of the law should 
be observed, especially in the performance 
of a clerical dutj^ when a deviation from 
such forms may lead to endless frauds. The 
reason for accuracy is much stronger where 
a foreign patent has been obtained, than in 
the cases stated, for there is no means with- 
in the reason of the law, by which the date 
of the foreign patent can be ascertained, 
whilst our own patent office is accessible to 
every person. In their eighth plea, the de- 
fendants say, that the use of the motive 
power of the electric or galvanic current, 
"however developed, for making or printing 
intelligible characters, signs or letters at any 
distances, is a substantial and material part 
of the thing patented by the said letters pat- 
ent in the said count mentioned; and the 
said defendants aver that the said Samuel 
F. B. Morse was not the original and first 
inventor or discoverer of the said part of the 
thing patented, but that the same was be- 
fore known to one Dr. Steinheil of Munich, 
in the kingdom of Bavaria, and used on a 
line of telegraphs" in that country, &c. The 
ninth plea states that the mode and process 
of propelling and connecting currents of 
electricitj^ or galvanism through two or more 
circuits of metallic conductors, is a stibstan- 
tial and material part of the thing patented, 
&c.; and the said defendants aver, that the 
said Samuel F. B. Morse was not the original 
and first inventor of the thing patented, but 
that the same was before known to one Ed- 
ward Davy, of London, in England, &c. 

By the 6th section of the patent act of 1836, 
to entitle the apphcant to a patent his inven- 
tion must be original; "not known or used by 
others before his discovery; and if, on ex- 
amination, it shall appear to the commissioner 
that the applicant was hot the original and 
first inventor or discoverer thereof, or that 
any part of that which is claimed as new, 
had before been invented, or discovered, or 
patented, or described in any printed pub- 
lication in this or any foreign country," &c., 
no patent shall be granted. The loth section 
of the same act provides that the defendant 
in any action, for an infringment of a pat- 
ent, may plead the general issue, and give no- 
tice "that the patentee was not the original 
and first inventor or discoverer of the thing 
patented, or of a substantial and material 
part thereof claimed as new, or that it had 
been described in some public work anterior 
to the supposed discovery thereof by the pat- 
entee," &c., "provided, however, that when- 
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ever it shall satisfactorily appear that the 
patentee, at the time of making his applica- 
tion for the patent, believed himself to be the 
fii-st iuventor or discoverer of the thing pat- 
ented, the same shall not be held to bt* void 
on account of the invention or discovery, or 
any part thereof having been before known 
or used in any foreign country; it not ap- 
pearing that the same or any substantial part 
thereof had before been patented or describ- 
ed in any printed publication." This section 
is somewhat modified by the 9th se*btiou of the 
patent act of 1837 [5 Stat. 194], which provides, 
"that, whenever by mistake, accident, or inad- 
vertence, and without any wiUful default or 
intent to defraud or mislead the public, any 
patentee shall have in his specification claimed 
to be the original and fii-st inventor or dis- 
coverer of any material or substantial part 
of the thing patented, of which he was not the 
first and original inventor, and shall have no 
legal or just right to claim the same, in every 
such case the patent shall be deemed good and 
valid for so much of the invention or discovery 
as shall be tmly and bona fide his own; provid- 
ed, it shall be a material and substantial part 
of the thing patented, and be definitely distin- 
guishable from the other parts so claimed 
without right as aforesaid." And a right is 
given in the same section, to the patentee, to 
sustain au action at law or in equity, on the 
patent for an infringement of the part he has 
invented, notwithstanding he claimed, in his 
specifications, more than he invented, without 
costs, unless he shall have entered a disclaim- 
er before the suit was commenced, and then 
he may recover costs; and provided, that he 
shall not have "unreasonably neglected or de- 
layed to enter a disclaimer." These provi- 
sions must be construed as though they were 
embodied in the same act. Prior to the act 
of 183G, the patent was held to be void where 
the claim extended beyond the invention. 
And imder that act it was void where a sub- 
stantial part of the thing invented had "before 
been patented or described in any printed pub- 
lication." These ai-e exceptions to the provi- 
so in the 15th section, "that the patent shall 
not be held void" if the patentee "believes 
himself to be the first inventor." This act 
embraces the case where the claimant, acting 
in good faith, had invented tlie thing patented, 
not knowing that the same thing had before 
been invented, and it had never before been 
patented nor described in any printed publica- 
tion. And the 9th section of the act of 1837 
somewhat enlai'ges the rights of the patentee, 
as it provides that, notwithstanding the 15th 
section of the act of 1836, the patent shall not 
be held void where the patentee has acted in 
good faith, if through "mistake, accident or in- 
advertence," he claimed more than he invent- 
ed, and that the patent, under such circum- 
stances, shall be held valid for so much as he 
invented; provided he has not unreasonably 
neglected or delayed entering a disclaimer. 
An action may be maintained without costs 
on a patent which is within these provisions, 



although the claim be wider than the inven- 
tion. 

The eighth and ninth pleas in bar, allege 
that the patentee was not the inventor of the 
thing claimed, and two pei-sons are named, 
one in Bavaria and the other in England, \\-h() 
were the first and original inventors. This, 
it is insisted, is not a full defense in bar of 
the plaintiff's right, as the patentee, not know- 
ing of the prior invention, may have invented 
the thing claimed, and believed himself to be 
the^first and original inventor; and if the 
prior invention had never been patented nor 
described in a printed publication, the right 
of the plaintiff is sustainable under the ISth 
section of the act of 1836. A plea in bar 
must contain a full defense against the right 
of the plaintiff, and if it fall short of this, it 
is bad on demurrer. Now, if the truth of these 
pleas may be admitted, and the action is still 
maintamable, the pleas are essentially defec- 
tive. It is said that the defendants could not 
aver that Morse did not believe himself to be 
the inventor, as a matter of belief is not sus- 
ceptible of proof. And that such an aver- 
ment can only be made by the party who has 
knowledge of the fact. It is true that the be- 
lief of any thing, being an act of the mind, 
can only be proved by external developments 
in words or actions. But the pleader is not 
limited to the matter of belief, or its ordinary 
developments. He may aver the fact of no- 
tice of the prior invention, and prove it on is- 
sue joined, by circumstances. No one can 
shelter himself imder a belief, against facts; 
and any facts or circumstances which show a 
knowledge of the prior invention, would be 
fatal to the right asserted. And this may be 
averred and proved with as much certainty as 
that an individual had notice of an outstand- 
ing equity, when he purchased and acquired 
title to real property. I think the eighth and 
ninth pleas are defective in not averring this 
knowledge, and the demurrers to them are, 
therefore, sustained. 

The eleventh plea of the defendant, which 
is to the second count in the declaration, al- 
leges "that the said improvement in the said 
count mentioned, was at the time of the ap- 
plication of the said Morse for a patent there- 
for, in public use, with the consent and allow- 
ance of the said Morse." To which the plain- 
tiff demurs. The 7th section of the patent 
act of 1839, provides, that where the right has 
been sold before the inventor obtains a pat- 
ent, the purchaser may continue in the exor- 
cise of his right, but "that no patent shall be 
held invalid by reason of such purchase, sale 
or use, prior to the application for a patent, 
except on proof of abandonment of such in- 
vention to the public; or that such purchase, 
sale, or prior use, has been for more than two 
years prior to the appUcation for the patent." 
This plea is defective. It does not state that 
the xase was more than two years before the 
application for the patent, nor that the in- 
vention was abandoned by Morse. It may 
have been in public use through a purchase 
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made of tlie riglit within two years preceding 
tlie application for the patent, and this, under 
the abo.ve section, does not render the patent 
invalid. By the 6th section of the act of 1S36, 
the inventor was entitled to a patent, on ap- 
plication, if the thing invented had not heen 
"known or used by others before his inven- 
tion thereof, and not, at the time of his ap- 
plication for a patent, in public use or on sale 
Avith his consent or allowance, as the invent- 
or." But this provision being incompatible 
with the 7th section of the act of 1839, is 
necessarily modified. If the sale and use of 
the invention before the application for the 
patent, gives the assignee the same right after 
the emanation of the patent as before, to use 
the thing invented and to sell it to others, 
without affecting the validity of the patent, 
■such sale or use, within the limitation of two 
yeai-s before the application, can constitute no 
objection to the obtainment of the patenL To 
bar the action, the plea should have averred 
an abandonment, or that the sale or prior use 
had been for more than two years before the 
application. The demurrer to this plea is sus- 
tained, and also the demurrer to the twelfth 
plea, which involves the same principle. 

The 13th plea avers a public use of the im- 
provement on several lines specified, "with 
•the consent and allowance of the said Morse, 
to wit: on the first day of June, 1844." This 
plea differs only from the two preceding pleas 
by the averment of the date of the public use 
imder a videlicet. The date as stated seems 
not to be material, and the plea is defective 
in not averring an abandonment, or a public 



claim anotlier patent for a substantial part of 
the same thing; and this is what the plea 
alleges Morse to have done, which is admitted 
by the demurrer. In such a case there is nc 
fraud in appropriating the invention of an- 
other, but it is an attempt, it would seem, to 
extend beyond the limitation of the patent, 
law, the exclusive right. This act must be 
held void as against the policy of the law. 

If there be any error or defect in the specifi- 
cations, it may be corrected by a surrender 
of the patent without prejudice to the rights 
of the patentee. If any improvement be made 
on the original invention, a patent may be ob- 
tained for the improvement. But a substantial 
part of the original invention cannot be pat- 
ented as an improvement. The specifications 
are not made a part of this plea by reference' 
or otherwise, nor are they contained in the 
declaration, so as to enable the court to say 
whether the alleged improvement is so de- 
scribed as to distinguish it clearly from the 
original invention. We can Judge only from 
the face of the pleadings, and from Hiem it 
appears that a substantial part of the improve- 
ment was contained in the original patent. 

On the principles laid down in relation to 
the 8th and 9th pleas, the 14th plea is de- 
fective. The tiiith of the plea may be ad- 
mitted, and yet the action may be maintained 
under the 9th section of the act of 1837. The 
claun for more than was new, may have been 
made "by mistake, accident or inadvertence, 
and without any willful default or intent to 
defraud or misle'ad the public;" and the claim- 
ant may be "the inventor of a material or sub- 



use, more than two years prior to the applica- j stantial part of the thing patented;" and un- 

tion for the patent. We suppose the act re- j der the circumstances, tlie patentee, &c., may 

fers to the original application for a patent, 

iind not to the surrender of it with the view 

to correct some error in the specifications. 

The demurrer, therefore, to this plea must be 

sustained. 

In bar to the second count, the defendants, 
in their 14th plea, say, "that the combina- 
tion of a pen lever, pen point or points, and 
roller, in the specification annexed to the said 
letters patent, is a substantial and material 
part of the thmg patented by the said letters 
l)atent," and they aver that said part was be- 
fore known, and "was a part of an electro 
magnetic telegraph, for which the said Morse 
had taken out and received letters patent in 
the United States on the 20th June, 1S40." To 
this plea the plaintiff filed a demurrer. The 
12th and loth sections of the act of 1830, 
which provide that the commissioner shall 
not issue a patent where the thing claimed to 
have been invented has been previously, or a 
substantial part of it, patented; or where the 
patent having been issued, shall be void un- 
<ler such circumstances, was designed chief- 
ly, if not exclusively, to apply to a stran- 
ger to the application, and not to the ap- 
plicant personally. But in a certain sense it 
may apply to liim. An individual who has 
■obtained a patent for a thing which he claimed 
to have invented, cannot at any future time 



not have "unreasonably neglected or delayed 
to enter a disclaimer." A defense is not com- 
plete agamst the right of the plaintiff, under 
the above section, which does not deny these 
hypotheses. "In all actions the defendant may 
plead any matter which shows why the ac- 
tion does not lie, and which being matter of 
law, is proper to be shown to the court." Bat;. 
Abr. "Pleas," 9, 3, as m assumpsit, mfancy, 
payment, &e. In these cases, from the nature 
of the defense, the plamtiff has an impUed 
color of action, bad, indeed, in pomt of law, if 
the facts pleaded be true. 1 Chit. PI. 444. 
And this is the character of eveiy plea in bar. 
It must show, if the facts alleged be true, 
that the plaintiff has no legal right to recover. 
In the 15th plea of tbe defendants, which is 
also to the second count in the declaration, thej 
say, "that the mode of combining two or 
more circuits of electricity or galvanism men- 
tioned and described in the specification an- 
nexed to the said letters patent as an improve- 
ment, is a substantial and material part of the 
thing patented, &c. And the said defendants 
aver that in electro magnetic telegraphs be- 
fore known, modes of combining, on the same 
principle as that mentioned and described in 
the specification annexed to the said letters 
patent, two or more circuits of electricity oi- 
galvanism, existed and foi-med part thereof. 
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to wit: iu one pti tented to the Kiid Samuel B. 
Moi'se, on the 20th .Time, 1840, hy the United 
States of Araenea, and in one patented to one 
Ed-ward Davy, of London, in England, on the 
■1th day of July, 1S3S, &c. And the said de- 
fendants fni-ther arer that the said specifica- 
tion annexed to the said letters patent in the 
said count mentioned, do not specify and point 
out the improvement in the said mode of com- 
bining two or more circuits, &c., so as to dis- 
tinguish the same from the said modes before 
known and patented," &'C. With the exception 
of the last clause, the remarks made on the 
fourteenth plea are applicable to this one. 
And as regards the objection to the last clause, 
ihat the new improvement is not distinguished 
from the former mode, it is sufficient to say j 
that the specificutions are not so incoi-porated 
into the plea as to constitute a part of it. 
(^yer of letters patent is not demandable, as of 
a deed (1 Archb. 1<54; 1 Term R. 149), but be- 
ing a motter of record, it is accessible to the 
defendants, and should have been stated in 
the plea, as it is not necessarily a part of the 
declaiation. so as to enable the court to act 
upon the face of the plea. The demm-rer to 
this plea is sustained. 

In the sixteenth plea of the defendants, 
which is to the first count in the declaration, 
they say, that "a system of signs, consisting 
of dots and spaces, and of dots, spaces and hor- 
izontal lines," set forth and deseiibed in the 
said letters patent in the said count mentioned, 
is a substantial and mateiial part of the thing 
patented by the said lettei-s patent, &e. And 
the said defendants aver that the said part of 
the thing patented is not any art, machine, 
manufacture or composition of matter, or any 
improvement of any art, machine, manufacture 
or composition of matter. The patent not be- 
ing before us, as it would be, if offered m evi- 
dence, or copied into the declaration or plea, 
we cannot decide this question. Craving oyer 
does not make the specifications a part of the 
]jlea. It would seem tliat the system of signs 
named in the plea, constitutes a language, and 
■would come appropriately under the copy-right 
atrt. But, if these signs are only named as 
the effect produced by certato mechanical in- 
ventions or combinations, they may not be 
liable to objection under the patent laws. This 
can only be decided hy an inspection of the 
patent The demurrer to tliis plea, on gi-ounds 
stated iu regard to other pleas, is sustained. 

In the seventeenth plea, Avhicli also applies 
to the first count in the declaration, the de- 
fendants say, "that the use of the motive pow- 
er of the electro galvanic current, however 
developed, for making or printing intelligible 
characters, signs or letters at any distances, is 
a substantial and material part of the thing 
patented by said letters patent, and separately 
and distinctly claimed in the specifications an- 
nexed to said letters patent;" and the defend- 
ants aver that Morse was not the first and orig- 
inal discoverer, &c. And in the eighteenth plea 
after stating the above, the defendants aver 
that the thing so "patented and claimed, is 



not any art, machine, manufacture or composi- 
tion of matter, or any improvement on any art, 
machine, manufacture or composition of mat- 
ter," &c. These pleas are subject to the ob- 
jection that the specifications are not brought 
before us by the declaration or pleas, and we 
cannot, therefore, determine the points raised 
by the demurrers. It may not, however, be- 
improper to remark, that a principle is not pat- 
entable. And "the motive power of the gal- 
vanic current, however developed to produce- 
a given result," can no more be patented than 
tiie motive power of steam to propel boats, how- 
ever applied. The discovery or application of 
a power in physics can give no monopoly of 
that power. Electricity and steam were long 
known as powerful agents in nature, before- 
the application of either as a motive power. 
And neither can be exclusively appropriated, 
except through the instnimentahty of mechan- 
ical inventions or combinations which produce- 
a certain effect. 

[NOTE. Pursuant to the agreement between 
the parties, the cause was certified to the su- 
preme court. The cause was then remanded to- 
the circuit court, with directions to permit 
either party to amend his pleadings, and also- 
to allow the defendants an opportunity to dis- 
tinguish their ease from that of O'Reilly v. 
]Morse, 15 How. (56 U. S.) 62, which the court 
relied upon as deciding this case, lo How. (5(>- 
U. S.) 137.] 

[For other cases involving this patent, sec 
O'Reillv V. Morse, 15 How. (56 U. S.> 62 r 
Morse v. Bain, Case No. 9,861; Smitli v. Down- 
ing, Id. 13,036; French v. Rogers, Id. 5,103; 
Smith V. Cummings. Id. 13,034; Smith v. Sel- 
den. Id. 13.104; Olum v. Brewer. Id. 2.909: 
Western Tel. Co. v. Magnetic Tel. Co., 21 How. 
(62 r. S.) 4."56; Western Tel. Co. v. Penniman,. 
Id. 460.] 



Case No. 13,044. 

SMITH V. ELY et al, 

[10 N. B. R. (1874) 553.] i 

Ch-cuit Court. N. D. New York. 

Chattei^ Mortgage— Possession axi> Poweu to 

Sei.i.— Pkoceebs of Sales — Bank- 

iicpTov — Assignee. 

1. Where by the terms of a chattel luortgaKO- 
the mortgagor is permitted to remain in pos- 
session and sell the goods, buying others to re- 
place—under an agreement to let the goods 
bought replace those sold, this rendor.s the 
whole mortgage void as an illegal hindrance to- 
creditors outside of the bankrupt law [of 1867 
(14 Stat. 517)]. 

2. Where a mortgagee leaves the mortgagor 
of personal property in possession as the agent 
of the mortgagee, the mortgagee will be charge- 
able as against other creditors with the amount 
sold by the mortgagor, whether applied on the- 
debt or not. 

3. An assignee in bankruptcy may set aside- 
any conveyance or fraudulent transfer, that 
but for the bankrupt act might have been set 
aside by creditors after having obtained judg- 
ment. 

In April, 1869, Jenkins, Newton, Pierce &r 
Co. commenced business in the city of Roch- 
ester, as retail dealers in dry goods. The de- 

1 [Reprinted by permission.] 



[22 Fed. Cas. page 539] 



(Case No. 13,044) SMITH 



fenclaut [Joseph N. Ely] sold that firm be- 
tween five tliousand and sis thousand dollars 
worth of goods, of which four thousand two 
hundred and thirty-three dollars was unpaid 
on Januai-y 1st, 1S70. On that .day that firm 
was succeeded by the firm or Jenkins, New- 
ton & Pierce, which assumed the liabilities 
of the former firm. Jeninns, Newton & 
Pierce, wishing to secure tnis indebtedness 
and to secure future purchases, executed 
chattel mortgages to defendants. These 
mortgages were dated respectively January 
13th and February 3d. 1S70, were never re- 
leased, and the firm of N. & R. M. Stearns 
took the property covered by them, with 
knowledge, and subject to the incumbrance. 
On the 2Sth of February, 1870, the firm of 
Jenkins, NcAvton & Pierce was dissolved, and 
was succeeded by the firm of N. & R. M. 
Stearns, of which this plaintiff [Vincent M. 
Smith] is assignee. N. & R. M. Stearns as- 
sumed the liabilities of Jenkins, Newton & 
Pierce, and took their stock of goods, sub- 
ject to the chattel mortgages to the defend- 
ants. There was due on those chattel mort- 
gages in the vicinity of six thousand seven 
hundred dollars. Early in March, 1870, one 
of the firm of N. & R. 31. Steams applied to 
the defendants for a line of credit. He was 
asked as to the condition of the firm, and said 
it had a capital of twenty-five thousand dol- 
hirs over liabilities, and the members had 
also individual property. The defendants 
refused to give credit unless they had securi- 
ty, and N. & R. M. Steams agreed to give a 
chattel mortgage on their stock of goods. 
This mortgage was accordingly executed, dat- 
ed March 2d, 1870, and delivered to the de- 
fendants. It was duly signed in the clerk's 
office in Monroe county, on July 6th, 1870, 
and conveyed "the fixtures of N. & R. M. 
Stearns; also, the merchandise in the store, 
and what might be put in during the year 
ending January 12, 1871," conditioned to se- 
cure the defendants for goods to be sold N. 
& R. M. Stearns. Also, to secure one Nelson 
TV. Steams, who had guaranteed the firm's 
indebtedness to a certain amount, it was pro- 
vided that Nelson TV. Steams should take im- 
mediate possession of the stock as trustee for 
himself and Ely, Oberholsei- & Co., and re- 
tain possession until that firm should be 
paid or should themselves take possession 
under the mortgage. Mr. N. W. Steams did 
remain in the store, superintending and re^ 
ceiving a certain salary for his services as 
ti-ustee, but N. & R. M. Steams bought and 
sold goods in their own name, and the de- 
fendants' account was kept with them. Un- 
der this chattel mortgage the defendants sold 
N. & R. M. Stearns goods to the amount of 
thirty-nine thousand dollars. On November 
12th, 1870, N. & R. M. Steams were indebted 
to them 'for over thirty-five thousand dollars. 
The defendants sold the firm down to the 1st 
of November, selling them several thousand 
dollars worth in September. The Steamses 
repeatedly stated that they were solvent in 



September, claiming they were worth twen- 
ty-five thousand dollars, and also stating that 
they bought goods on credit of no one but 
the defendants. On the 12th of November, 
1870, as the Stearnses were slow in pay- 
ments, the defendants' agent came up to 
Rochester and examined their books. Then 
for the fii'st time, the defendants found that 
the Stearnses had bought goods on credit 
from other parties. Their total indebtedness, 
aside from that to the defendants, was for 
some six thousand or seven thousand dollars. 
The Steamses had grossly misrepresented 
the value of their stock, and that it was not 
sufficient to satisfy the amount' secured by 
the chattel mortgage. Thereupon, on Novem- 
ber 12th, 1S70, the defendants took posses- 
sion under the chattel mortgages executed to 
them by Jenkins, Newton & Pierce, and by 
N. & R. M. Stearns, and aftenvards sold the 
goods. The stock was worth fifteen to six- 
teen thousand dollars in cash. The proceeds 
failed to satisfy the indebtedness to Ober- 
holser & Co. by sixteen thousand dollai-s. 
The goods taken possession of imder this 
chattel mortgage, one thousand two hundred 
dollars worth, was in fixtures. From ten 
thousand to fifteen thousand dollars worth 
of the goods came from Jenkins, Newton & 
Pierce, and wei-e subject to the mortgages ex- 
ecuted by them. Not more than two thou- 
sand or three thousand dollai*s worth of these 
goods had come from any store but that of- 
the. defendants. On January 13, 1871, a peti- 
tion in bankruptcy was filed against N. & R. 
M. Steams, on which they were afterwai*ds 
adjudicated bankmpts,. and the plaintifE was 
chosen their assignee. 

John M. Pomeroy, for complainant. 

First. Independently of tlie provisions of 
sections 35 and 39 of the bankrupt act, the 
mortgage from N. & R. M. Stearns to tlie 
defendants, dated March 2, 1870, was null 
and void under the laws of the state of New 
York, on the ground that it was given to 
hinder, delay, or defraud other creditors of 
that firm; all the proceedings under it were, 
therefore, null and void, and the complain- 
ant, as assignee, representing the creditors 
at large, can maintain this action for an ac- 
count of the proceeds of the goods, etc., talc- 
en by the defendants. It is the settled law 
of New York, and also of the banlcrupt 
court, that when a chattel-mortgage purports 
to be given upon goods to be after acquired 
by, or afterwards to come into the posses- 
sion of, the mortgagor, it is as a matter of 
law fraudulent and void as against other 
creditors, at least in respect to such after- 
acquired goods, even if not absolutely void 
in respect also to the goods on hand when 
it was given. This doctrine is too firmly es- 
tablished to require more tiian the citation 
of the recent eases directly in point. Ed- 
gell V. Hart, 5 Seld. [9 N. Y.] 213; Gardner 
V. McEwen, 5 Smith [19 N. Y.] 123; Mitt- 
nacht V. Kelly, 3 Keyes 1*42 N. Y.] 407; Otis 
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V. Sill, 8 Bai-b. 102; Milliinan v. Nohor, 20 
Barb. 37; Conderman v. Smith, 41 Barb. 404; 
Powers V. Freeman, 2 Lans. 127; In re Kali- 
ley [Case No. 7,593]; In re Eldriclge [Id. 4,- 
330], The theory of the rule is, tliat such 
a provisiou is at most an agreement to sell, 
and does not amoimt to a transfer of prop- 
erty, even between the parties. As between 
them it creates only an equitable lien, which 
the mortgagee cannot enforce by taking pos- 
session, but can only enforce by a decree in 
equity establishing the lien. As an hievita- 
ble result there is no lien as against other 
<2reditors. Filing such a mortgage, and even 
actual notice of it, does not create a lien 
as against third persons, purchasers or cred- 
itors, because, in respect to such provision, 
it is not a mortgage or sale, but merely an 
agreement to give a lien. 

Second. But the mortgage was wholly void 
as to goods on hand as well as to after-ac- 
quired goods, for another reason. It is set- 
tled that if a chattel mortgage, expressly or 
by necessary inference from its terms, al- 
lows the mortgagors as traders to go on and 
sell the mortgaged goods and buy others, 
and thus carry on a regular trading business, 
with stipulations that the mortgage shall 
continue to apply to and bind all the goods 
thus at any time on hand, it is void in toto. 
Edgell V. Hai-t, 5 Seld. [9 N. Y.] 213, 217, 
219; Ford v. Ti'illiams, 3 Kern. [13 N. Y.] 
.177, r>83, .184; Frost v. Warren, 42 N. Y. 204; 
In re Kahley [supra]; In re Manly [Case 
Xo. 9,031]; In re Hussman [Id. 6,951]. 

Third. If the mortgage stipulates, or par- 
ties agree, that the mortgagor maj' sell the 
goods, and that the proceeds shall be applied 
on the mortgage debt, then the mortgagor 
becomes an agent of the mortgagee; and 
moneys received by the mortgagor from 
sales are, so far as the other creditors are 
concerned, to be considered as applied on 
the debt, either diminishing or destroying 
the lien, as the case may be. This is so, 
even though the mortgagor actually applies 
such moneys to his own use and does not 
pay them over to the mortgagee. Cohklin 
V. Shelley, 1 Tiff. [28 N. Y.] 360; Hawkins v. 
First Nat. Banlc [Case No. 6,241]. As a chat- 
tel moi*tgage purporting to be Tipon after-ac- 
quired property, creates no lien even as be- 
tween the parties, but is only a personal 
agreement, such a mortgage is not in itself 
a preference or transfer; but the taking pos- 
session of the goods under the mortgage, is 
the transfer and the imlawful. preference 
condemned by sections 3d and 39. Harvey 
V. Crane [Id. 6,178]; In re Eldridge [supra]; 
Second Nat. Bank v. Hunt [11 Wall. (78 U. 
S.) 391]; Graham v. Stark [Case No. S,676]. 
So in cases relating to warrants of attorney 
and judgments thereon; the preference dates 
from the time of taking possession under 
the judgment, and not from the time of giv- 
ing the warrant. Golson v. Niehoff [Id, 5,- 
,124]; In re Lord [Id. 8,503]; In re Dibblee 
Lid. 3,<«84]; In re Teriy [Id. 13,835]; Clark 



V. Iselin [Id. 2,825]. When an insolvent debt- 
or transfers all his property, or even any 
considerable portion of it, to a creditor, a 
preference is necessarily created, and a fraud 
upon the act is necessarily perpetrated; and 
when, in addition to these facts the debtor 
and the preferred creditor know of the in- 
solvency, both of them are conclusively 
charged with the intent to commit a fraud 
upon the act, which is made unlawful by 
the provisions of sections 35 and 39. This 
is a mere application of the familiar rule 
that a man shall be presumed to intend the 
natural and necessary consequences of his 
own acts. In re Drummond [Case No. 4,- 
093]; In re Black [Id. 1,457]; In re Suther- 
land [Id. 13,638]; In re Pibblee [supra]; 
Farrin v. Crawford [Case No. 4,686]; In re 
Smith [Id. 12,974]; In re Biuinger [Id. 1,- 
420]; In re Silverman [Id. 12.855]; Ilison v. 
Knapp [Id. 11,861]; In re Crogg [Id. 5,797]; 
In re Manly [supra]; Graham v. Stark [su- 
pra]; Scammou v. Cole [Case No. 12,433]; 
Driggs V. Moore [Id. 4,083]; Hall v. AYager 
[Id. 5.951]; Toof V. Slartui [13 Wall. (80 U. S.) 
40]; S N. B. E. 49; Warren v. Tenth Nat. 
Banlc [Case No. 17,202]; Buchanan v. Smith 
[10 Wall. (83 r. S.) 277]; "V^^albrHn v. Bab- 
bitt [Id. 577]; Stobaugh v. Mills [Case No. 
13,461]; In re Forsyth [Id. 4,948]; Hall v. 
Wager [Id. 5,951]; Sa^v■yev v. Turpin [Id. 
12.410]; Traders' Nat. Bank v. Campbell [14 
Wall. (81 U. S.) 87]; Golson v. Neehoff [su- 
pra]. The assignee does not take the rights 
and property subject to the equities of the 
defendants, but adverse to them, as he repre- 
sents the other and innocent creditors, and 
may maintain actions which the bankrupts 
could not maintain. This is now settled by 
the highest court. Edmonson v. Hyde [Case 
No. 4.285]; Massey v. Allen [17 Wall. (84 U. 
S.) 351]; In re Leland [Case No. 8,234], per 
Woodruff, 3". 

James, Breck & Perkins and W. F. Cogs- 
well, for defendants. 

The chattel mortgage executed bj- N. & R. 
M. Stearns to the defendants, was valid, and 
can be supported on various grounds. So 
far as it conveyed the fixtures, etc., its le- 
gality cannot be questioned. This is ex- 
pressly decided by Judge Blatchford, in Ke 
l»errin [Case No. 10,995]. The fixtures com- 
posed about one thousand two hundred dol- 
lars of the property coming into the hands 
of the defendants. (PIff.'s Ev., fol. 194.) The 
mortgage is valid, because imder the clause 
providing for the appointment of a trustee, 
the defendants at once took possession of the 
mortgaged goods. Mortgages somewhat sim- 
ilar to this have been held void, because 
there was no change in the possession of the 
mortgaged property. But no case, can be 
cited where a mortgage was held void, con- 
taining such a clause as is here found. The 
validity of this mortgage is esfciblished by 
the case of Brown v. Piatt. 8 Bosw. 324. 
In the opinion of Woodruff, J., he holds that 
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where a mortgage contained the same condi- 
tions as this as to after-aequired propeily, 
but tlie goods were delivered to the plaintiffs 
before the creditors questioned its Talidity, 
the mortgagor could hold the goods. ThiS" 
is precisely this ease. The mortgage is cer- 
tainly valid as to all property in the store at 
the time it was given. In re Eldridge [Case 
No. 4,.'i30]. 

As to tlie goods coming from Jenkins, 
Stearns & Pierce, the assignee can make no 
claim. There are here no creditors of the 
firm of Jenkins, Stearns & Pierce, and no 
purchasers without notice. In re Stowe [Case 
No. 13,513]. The defendants had not the 
right to avoid the sales made by them to the 
Stearnses, and to seize the goods on the 
ground that the goods were obtained by fraud- 
ulent representations. The assignee cannot 
question the validity of the defendants' mort- 
gage. He is neither a creditor, nor subse- 
quent purchaser in good faith. This was 
held under the former bankrupt act by Mr. 
Justice Story. Winsor v. ■McGleUan [Id. 17,- 
8S7]. The com-t held, in Re Dalby [Id. 3,- 
540], that an um-ecorded mortgage was good 
against the assignee, though void against ex- 
ecution creditors. The reasoning covers this 
case. But this question has been finally set- 
tled by the late decision of the supreme 
court of the United States. Gibson v. War- 
den, 14 Wall. [81 U. S.] 244. This was an 
action brought by the assignees against par- 
ties holding chattel mortgages given by the 
bankrupt, and claiming the mortgages were 
void under the state laws. The statute ren- 
dered undeposited mortgages void as against 
"creditors, subsequent purchasers, and mort- 
gagees In good faith." The assignees had 
judgment below. On appeal the supreme 
com-t reversed this judgment, and Mr. Justice 
Swayne, giving the opinion of the com't, 
cites the wording of the statutes and says: 
"These assignees are neither. As bet\veen 
the mortgagor and mortgagee, and subsequent 
mortgagees, and purchasers with notice, the 
mortgage was valid and took effect from the 
time of its delivery, more than six months 
before the filing of the petition," Pages 249, 
250. 

■WOODRUFF, Circuit Judge. This case in- 
volves the consideiation of three questions. 
First Were the mortgages which were held 
by the defendants valid irrespective of the 
alleged possession of the goods by Nelson W. 
Stearns? Second. What effect had the al- 
leged possession of Nelson W. Stearns upon 
the rights of the parties? Third. How did the 
delivery or surrender of possession by the 
bankrupts to the defendants November 12th, 
1870, affect the rights of the assignee? Up- 
on these questions, my conclusions must be 
very briefly stated: 

First The mortgages were fraudulent and 
void as against creditors. They were so in- 
dependently of the bankrupt law. Although 
it is not in terms so expressed in the mort- 



gages, yet' it is clear upon the evidence that 
the understanding of all parties was, that 
tlie mortgagors should continue their business 
as merchants, as such sell the goods then on 
hand, buy others, and sell them in turn in 
their discretion, for the purposes of gain. If 
they succeeded in making profits enough, or 
actually appUed the proceeds of sales, or the 
profits, to the satisfaction of the mortgage 
debt, then the mortgagee would be content, 
but if not, then all the goods on hand when, 
the mortgage was made, and all that should 
thereafter be added thereto, should be swept 
into the net prepared by the defendants, to 
gather whatever there might be of value into 
their possession. Such an arrangement is- 
most clear-ly void as to other .creditors, and 
has again and again been so adjudged by 
the courts of this state. 

Second. The principal mortgage provided^ 
at the time it was executed, that Nelson W. 
Stearns, who was surety for the payment to- 
the defendants by the bankrupts, might 
take immediate possession of all the propertj'- 
in the store, and of all that might be thereafter 
placed therein, as trustee under the mort- 
gage, and that he should retain possession tm- 
til the mortgage indebtedness should be paid. 
If the intention was, as is most manifest^ 
that notwithstanding this clause in the mort- 
gage, the mortgagors should, as in fact they 
did, control the property, sell in their discre- 
tion, buy other goods to replenish, receive the 
proceeds of sale and appropriate them as they 
saw fit the suggestion of actual possession 
and trusteeship becomes absurd; such posses- 
sion and tiiisteeship was, at most, a pretense, 
T^Tiat Nelson W, Steai-ns did was only to 
watch the progress of affairs, and as a' watch- 
man to observe that the business was regu- 
larly conducted agreeably to the obvious in- 
tention, viz.: by the banki'upts; they buy- 
ing and selling and receiving the proceeds un- 
der some supervision not very well defined, and 
not in fact interfering with their actual con- 
duct of the whole business. In this view, 
there was nothing in this which relieved 
the transaction from the condemnation first 
above stated. The ostensible possession and 
the actual possession were in the bankrupts; 
who were thus held out to the world as the 
owners of the propertj^ The only alternative 
possible under this clause of the mortgage, 
is to treat Nelson W. Stearns as in possession 
and as trustee for the defendants, holding- 
and controlling the property for their benefit 
and security. He held the property for them 
or he did not. If not, then what has been al- 
ready said applies. If he did, then through 
and by the aid of the banki-upts he sold and 
received payment for them in cash, to the 
amount according to testimony, of between 
fifty thousand and sixty thousand dollars, a 
smn more than sufiicient to satisfy the whole 
mortgage debt. If it be nevertheless said, 
that the bankrupts took the money, and that 
as among themselves it was competent to per- 
mit them to take and use the money, with- 
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out applying it to the mortgage debt, ami so 
shift the lien from the goods sold to the 
goods purchased, and thus keep the mort- 
gage alive, this only brings us around again 
to the exclusion of the idea that the trustee 
ever had, or was intended to have, any such 
trusteeship or possession as could add any 
validity to the mortgages, and they remain 
liable to the objection that the mortgagors 
had possession and coiitrol, -with power to sell 
and appropriate the proceeds as they saw 
fit. That Nelson W. Steams was a sort of 
-supervisor or watchman to guard against the 
carrying off of the property, or its disposal in 
fraud of the understanding of the parties, 
does not help the "defendants. 

Third. Under these views of the rights of 
the parties and of the validity of the mort- 
gages, how did the delivery or surrender of 
possession by the bankrupts to the defendants 
on the 12th of November, 1870, afCect the 
right of the assignee in bankruptcy. If, as 
against creditors, the mortgages and the al- 
leged title of the defendants to the property 
was fraudulent and void, their taking posses- 
sion in the mere exercise of their claim of the 
title would not aid them. Their title remain- 
ed fraudulent and void still as against cued- 
itoi-s. If, on the other hand, the assent of the 
bankrapts to their taking possession, the de- 
livery of the property and surrender of the 
keys were, of themselves, an appropriation of 
the propertj' to the payment of the mortgage 
debt, then the bankrupt law pronounces it 
void for this reason, both parties then knew 
that the bankrupts were insolvent; it swept 
the entire partnei-ship property into the hands 
of the defendants; it operated, and was clear- 
ly intended to opei-ate to give them security 
and payment to the exclusion of their credit- 
ors, and it Avas within four months next pre- 
ceding the filing of the petition upon which 
the defendants were adjudged baula-upts. 
The defendants can therefore gain nothing 
from this latter view of the transactions. Nor 
aiQ I inclined to adopt the last-mentioned con- 
struction of the acts done in November. They 
were, on the part of the defendants, a setting 
up of their claim to the property, and the ac- 
quiescence of the debtors therein, when they 
supposed resistance would be useless, if not 
on their part improper. I do not think so 
harsh an effect should therefore be given to 
the taking of possession in November. To 
hold it the giving or acceptance of new title 
to the property, would exclude the defendants 
from any right to prove their debt against the 
estate of the bankrupts. 

Fourth. It is not then on the ground that 
these instruments are made void by the bank- 
rupt law itself, but because they are fraudu- 
lent and void as against creditors, and might 
be set aside at their instance independently of 
the bankrupt law, that the complainant is en- 
titled to a decree. That an assignee in bank- 
iiiptey can set aside such fraudulent convey- 
ance, and recover property so fraudulently 
held, is not, I think, doubtful. On general 



principles, without express words in the act, 
I should hold the assignee to represeut cred- 
itors who, after adjudication, can no longer 
obtain judgments, and so place themselves in 
the position to attach fraudulent conveyances. 
But section. 14 expressly declares "that all 
property conveyed by the bankrupt in fraud 
of his creditors shall be at once vested in 
such assignee." The proviso in the 39th sec- 
tion, which requires that the petition of a cred- 
itor who asks that a debtor be adjudged a 
bankrapt against his will, must allege some 
act of bankraptcy committed within the si.x 
months next preceding, does not per se de- 
termine what property shall vest in the as- 
signee. 

Suppose the act of bankruptcy alleged be, 
suffering commercial paper to remain unpaid 
for more than fourteen daj'^s. If the creditors 
allow six months to pass they cannot make 
that a ground of adjudication. But on the 
other hand, if they do proceed in due time 
and obtain an adjudication, declaring the debt- 
or a bankrupt, the effect, and the determina- 
tion of the question what property vests in the 
assignee, is to be ascertained by the 14th sec- 
tion, as well as the 3oth, 39th, and others. 
It may be that transfers which are otherwise 
lawful and valid, and which can in no wise be 
impeached, except upon the ground tliat they 
are expressly made acts of bankruptcy by the 
bankrapt law itself, cannot be impeached by 
the assignee if they are made more than six 
months before petition filed. The creditors 
may in such case be deemed to waive the ille- 
gality created by that act, and be not only for- 
ever ban-ed to allege that they are acts of 
bankruptcy, but that they are invalid under 
that law. Although no transfer made more 
than six months before the filing of the pe- 
tition, can be made the ground of adjudicating 
the debtor a bankrupt, it in no sort follows 
that Avhen the debtor has upon lawful ground 
therefor been decreed a bankrupt, the assignee 
cannot impeach any conveyance and recover 
any property which, were there no bankrupt 
law, the creditors (having first obtained judg- 
ment) might impeach and recover on the 
ground that it was conveyed or transferred to 
defi-aud them. On the contraiy, the 14th sec- 
tion expressly, and the general rales of equity, 
with equal certainty, do permit it. 

The mortgages must be declared void, and 
the defendants must be decreed to account for 
the property of which they took possession on 
the 12th day of November, 1870. It appeai-s 
that the defendants proceeded from that date 
to sell from the store, according to the usual 
course of business, down to the 12th of Janu- 
aiy, 1871, at or about which time the petition 
in bankruptcy was filed, and that they then 
sold out the residue in gross. I think that jus- 
tice will be satisfied by charging the defend- 
ants with the proceeds of sales made in the 
exercise of reasonable diligence and discretion, 
and allowing them just and reasonable ex- 
penses of such sales, doAATi to the said 12th 
day of Januarj-, 1871, and then chai'ging them 
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-with tlie fair market value of the property 
tlien on hand. As to that final sale, the as- 
signee should not he concluded hy the fact 
that they sold out in gi-oss for fifty-five per 
<2ent. of the cost, if he can show that the prop- 
■erty "was worth more. 

Let a decree for the complainants be entered 
in conformity with this view, with costs to the 
complainant, and let a reference he ordered 
for the talcing of the account. 



OP 



Case Wo. 13,046. 

SMITH T. FAT et al. 

[6 Fish. Pat. Cas. 446.] i 

Circuit Court, S. D. Ohio. June, 1873. 

Patents — Mortisikg-Machixe — Elesients 
Combination— SoBOUDiNATB Device- 
Novelty — Anticipations. 

1. Patent for improvement in mortising-raa- 
cliines, granted Hezeliiah B. Smith, January 
10, 1854, construed and sustained. 

2. The patent lield to be for the combination 
of the power of reversing by friction, with a 
stop to arrest it, as distinguished from the spe- 
cific devices. 

3. Tliis construction does not malie it a pat- 
ent for a principle. 

4. The idea was new and highly beneficial, 
and deserves liberal protection. 

5. The law demands no such strictness as that 
insisted upon by defendants, in reference to the 
employment of all the elements of a combina- 
tion. 

[Cited in Brickill v. Baltimore, 50 Fed. 2TG.] 

G. A subordinate device is not an element 
within the rule applied to combination claims. 

7. Tliere are here but two elements. 

8. When the instrumentalities described are 
used, by equivalent devices, operating in the 
same general way, for the same end, the patent 
is infringed. 

9. When the idea is once suggested, and one 
mode of utilizing it pointed out, others are 
easily adopted. 

10. The Holly machine 7iel(l not to anticipate 
— First, on account of uncertainty as to what 
its principle was; second, on account of imper- 
fect organization and imperfect power. 

[Cited in American Bell Telephone Co. v. Peo- 
ple's Telephone Co., 22 Fed. 313.] 

11. The maker or workers of the Holly ma- 
chine did not understand complainant's idea. 

12. Holly's ignorance of it is shown by the 
fact that he, being a patent-man and dealer in 
machines, did not secure this improvement by a 
patent. 

13. There is no such evidence on the point of 
time, as after twenty years' uninterrupted use 
of a valuable machine, should be supposed to 
antedate it. 

14. The statute of limitations furnishes the 
philosophy for disposing of evidence of anticipa- 
tions remote in date. In such cases a mere 
preponderance of evidence is not sufficient. 

15. The presumption arising from silence is 
far stronger than' preponderance in the num- 
ber of witnesses. 

IG. Uncertainty as to the character of the 
machine adds greatly to the demand for cer- 
tainty as to the time. 



1 [Heported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



In equity. Final hearing on pleadings and 
proofs. 

Suit [by HezeMah B. Smith against J. A. 
Fay & Co. and others,] brought upon letters 
patent [No. 10,422] for "improvement in mor- 
tising-machiues," granted to complainant 
January 10, 1854, .and extended seven years 
from the expiration of the original tei*m. 





No. I (Smith). 



No. 3 (Smith). 



In the above engravings. Fig. 1 represents 
a back elevation, and Fig. 2 a side elevation, 
of the complainant's machine, as shown in 
his patent. The following is the substance 
of the specification, with the claim: 

"The principal and main features of novel- 
ty in my moitising-maehine consist of a com- 
bination so arranged and operated that the 
chisel is reversed by power (by friction, with 
band or other contrivance), and stopped in 
the required position to finish either head of 
the mortise. The stock to be mortised is to 
be placed upon the table, which can be seen 
at B. This table is connected to the ti*eadle 
O by two rods, W. The operator, by placing 
his foot on the treadle C, and deijressing the 
same, then the table B, together with the 
stock or wood to be mortised, will be raised 
until the chisel J penetrates or is forced in- 
to it by the vertical movement of the piston I 
and chisel J, sufficient to give the required 
depth of the mortise; then the stock or 
wood is moved longitudinally— by the hand 
or otherwise— until the chisel an-ives at one 
end of the mortise; then, by raising or re- 
moving the foot from'the treadle C, the table 
B, together with the stock or wood to be 
moi-tised, is lowered so that the chisel is en- 
tirely free from the piece being moltised; 
at that instant the rod D depresses or lowers 
the out end of the arm or lever B, said arm 
being connected with the slide U, the said 
slide being connected with the said arm, so 
that, as the outside end of the arm is de- 
pressed, the slide U is raised sufficiently to 
disconnect it from the stop-pins G, attached 
to the reversing cj'linder F, which then in- 
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stantly reverses the chisel by means of the ■ 
frietiou band P; the said chisel is not al- 
lowed to turn more than one-half of a revo- 
lution until the treadle C is again depressed 
and raised on account of the slide V, as it 
is raised from the stops G, and coming in 
contact with the tooth V, the said tooth V is 
firmly secured to the reversing cylinder F. In 
the piston that holds the chisel there is a 
spline or guide-pin. This spline guides or 
governs the vertical movement of the piston 
and chisel by fitting to a slot in the reversing 
cylinder. By this arrangement, the revers- 
ing band P, and the reversing cylinder P, 
govern perfectly the reversing of the piston 
and chfeel, and also allow the said piston 
and chisel to move up and down freely. The 
out end of the lever B is forced upward by 
a spiral spring, when the foot of the operator 
is placed on the treadle O, and depressed. 
The rod D, by being connected with the 
out end of the said treadle O, is raised 
through the hole in the out end of the lever 
B, thereby lowering the slide U, thereby 
stopping the chisel by the stop-pins G; on 
the reversing cylinder F coming in contact 
with the said slide U, by means of the ring 
seen at X, at the upper end of the piston, the 
said piston is allowed to revolve freely, and 
at the same time to move vertically, by 
means of a groove being turned near the 
upper end of the piston, and a steady pin 
or spline fitted to the said groove, and firmly 
secured to the ring X, it being understood 
that the said ring moves only vei-tically, 
while the piston moves vertically, and is re- 
volved, or reversed, at the pleasure of the 
operator. The piston-stands H may be seen 
as attached to the frame A at H. The con- 
necting rod may be seen at K, the crank at 
L, and the driving-pulley at N. The revei-sing 
band pulley is seen at O. At M may be seen 
the driving-shaft, and at Q may be seen the 
friction rolls to guide the reversing band P. 
I have described the parts on which I base 
my claim much more thoroughly than the 
other parts of my improved mortising-ma- 
chine, for the reason that the novelty of my 
improvement requires more explanation than 
the other parts that have been before known 
—all of which will be readily understood by 
inspection at the di-awings. What I claim 
as my invention is the afore-deseribed com- 
bination for reversing the chisel by power 
applied by friction (with band or otherwise), 
and stops opei-ated so as to stop the chisel, 
when reversed in the manner essentially as 
set forth." 

The defendants, in their answer, make the 
following admission: 

"These defendants, further answering, say 
that it is true that they have been and are 
extensively engaged in the manufacture and 
sale of mortising-maehines at Cincinnati, 
Ohio, but they deny that they have ever 
made, used, or sold any mortising-maehines 
containing the patented improvement, or any 
part thereof covered by the said patent, or 



which the said complainant claimed, or had 
a right to claim, as his invention. They say 
that, in some of their mortising-maehines, 
the chisel was reversed by positive motion; 
that in others the chisel was reversed by a 
device which was described and claimed in 
letters patent No. 68,791, granted to defend- 
ants, J. A. Fay & Co., as assignees of John 
Richards and William H. Doane, September 
10, 1SG7; and that others differed from tho.so- 
made in accordance with said patent No. 
08,791, in the fact that the belt did not slip 
upon the pulley in the rear of the standard, 
when the chisel was at rest, but said puUey 
turned freely upon its axis; but when tho' 
chisel was pei*mitted to turn, it was rotated 
by means of a leather washer intei^posed 
between the said pulley and a wheel on the 
end of the horizontal shaft." 

1'he accompanying engi"aviug represents the 
Richards & Doane machine in side eleva- 
tion, as shown in their patent of Septem- 




No. 3 (Rieliards & Doaiio). 

ber 10, 1867. The substance of the following 
description is taken from their specification: 
"In Fig. 1, A represents the main column, 
forming the support on which the machineiy 
is mounted, with the side removed to show 
the mechanism within. B is the treadle for 
opeiuting the table G. It is hinged at D, 
and is adjustable at different heights by 
means of the pawl and ratchet shown at E, 
which determines its position witli relation 
to the pivoted lever-piece P, and also regu- 
lates the throw of the table, which is moved 
by the link H and rod I, passing through 
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stem J, TvMcIi is fastened into the table 0, 
and works in a slot in the front of the post 
A. K is a feed-roller, of India-rabber, or 
other similar material, and is revolved by 
hand-wheel L and bevel-gear M, the roll 
resting at the bottom on the face of the 
match-gear below, which is not shown in the 
drawing. N is a piece of wood being mor- 
tised, and is kept down upon the table-plate 
O, and in proper position, by means of the 
guard P, which adjusts to take pieces of 
different depths. The piece N is moved by 
the friction of the roll K, in either direction, 
to suit the length of mortise required. Screw 
Q is to adjust the roll K. The main table- 
support Gis pivoted on the plate R, so as to 
form angular moi-tises. S is the chisel-bar, 
receiving motion from shaft T by means of 
ci-ank- wheel U and pitman V. S3 is a 
shell, carrying the lugs 1 1, in which the bar 
S revolves by means of the reversing device 
at the lower bearing TV, consisting of the 
geai-ing X, pulley Y, and belt Z. The hub 
of the gear a forms a shell around the chisel- 
shaft S, and passes down through the bear- 
ing at W, having a feather or spline for re- 
volving: the bar S." 

Judge Emmons, at the time of deliveiing 
his opinion, had sketched it in brief, intend- 
ing to elaborate it afterward. The state of 
his health prevented his doing so, and the 
opinion, as given below, is taken almost 
literally from this sketch, with only such 
insertions of data and slight changes in the 
phraseology as were necessary to make it 
intelligible, and could be made from the 
record, without in any way modifying the 
force of the language used. 

* 

Charles B. Collier, for complainant. 
Fisher & Duncan, for defendants. 

EMiXONS, Circuit Judge. The court Is of 
the opinion that defendants' machine infringes 
complainant's patent. "We do not suppose they 
would seriously deny this if the claim is held 
to be' for the combination of the power of re- 
versing by friction, with a stop to aiTest it, 
as distinguished from the specific devices. It 
is held to be for this. With any other constnic- 
tion, the patent would be of little value. It is 
so constiTied by two experts, whose testimony 
in this particular is uncontradicted. The court 
would, from an examination of all the devices 
in evidence and of the state of the art, reach 
the same conclusion. This construction does 
not make it a patent for a principle. The de- 
fendants certainly employ the idea of the pat- 
ent. ■ This idea was new and highly beneficial, 
and deserves liberal protection. The adjudica- 
tions upon the doetiine of equivalents war- 
rant such protection. 

Although the court can not follow fully the 
precise distinctions taken' by complainant, the 
law demands no such strictness as that in- 
sisted upon by defendants in reference to the 
employment of all the elements of a combina- 
tion. Their error lies in the use of the term 
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"element." A subordinate device is not, with- 
in this rule, an element. There are here but 
two elements— the constantly acting power by 
friction to effect the rotation, and the "auto- 
matic engagement and disengagement of 
stops." These are protected, so far as the in- 
strumentalities described and their equivalents 
are concerned, and when these are used by 
equivalent devices co-operating in the same 
general way, for the same end, the patent is in- 
fringed. Ovei'looking aU literalisms and dicta, 
the facts of the case, and what has been 
actually administered in the current of cases, 
compel the judgment given on this point. 
When this idea is once suggested, and one 
mode of utilizing it pointed out, others are eas- 
ily adopted. 

Were it necessary, we should say that the 
Holly machine did not in priuciple antedate thu 
patent: first, on account of the unceitainty as 
to what its principle was; and, second, on ac- 
count of its imperfect organization, want of 
success, and practical power. 

We do not, in tliis, overlook what some wit- 
nesses say about its efficiency; but it went out 
of use. Those who contrived and worked it 
did not xmderstand complainant's idea. Holly 
did not understand it or patent it. The reason 
he assigns for not patenting it is absurd, in 
view of the law, and his belief that he had 
invented so valuable a device. He was a pat- 
ent-man, and knew his rights. He was a 
dealer in machines, and would have secured 
this improvement if it had been his. What lie 
patented is what he before made, after he had 
perfected it. It was not the device described 
by the witness. Slistakes in this regard are 
not only probable, but morally certain. 

But we find no such evidence, or approach 
to such evidence, on the mere point of time, as 
after twenty years' uninterrupted use of a 
valuable invention should be supposed to ante- 
date it. The danger of such proof generally 
must be considered. The accident of discover- 
ing the engraving saved complainant from in- 
nocently using false evidence, and is conclusive 
on the point of time. The witnesses swore posi- 
tively on this point, and are all conclusively 
conti-adieled. Westcott, of all men, ought to 
know whether he first used the Holly ma- 
chine in 1S53 or 1S52. He refers to data 
from the iron-works books. His whole evi- 
dence is worth no more than theirs, and they. 
In the opinion of the court, fully conti-adict his 
conclusions from them, and all others who 
swear to a manufacture in 1851 and 1852. 
Had they been made then, the books would 
have disclosed it. No entries on them before 
1854 have any plausibly certain connection 
with such a machine. These books do show 
pretty fully other machines. But Holly him- 
self, although literally dating in 1852, is sub- 
stantially uncextain. No witness fixes the 
time in a mode, or by a reference to facts, 
which show him dishonest, if wrong. When- 
ever a date or fact is fixed, the nature of the 
conditions show that it might just as well 
liave been afterward. There is in no instance 
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a necessaiT connection. This is illustrated by 
cases cited by complainant on the question. 
The statute of limitations furnishes the phi- 
losophy for disposing of such a case. There 
may he cases where the proof is beyond crit- 
icism and -without conflict In such cases this 
rule does not apply; hut, if there is any doubt, 
a mere preponderance of evidence is not suf- 
ficient. If this -were sufficient, the same rule 
would apply as if recent facts "were in Issue. 
Tlie presumption arising from silence, -where 
there is so much interest to assert, an occasion 
to assert it, and the paiiy intelligent, and the 
lesults certain, if the facts -warranted it, has 
far more strength than any preponderance in 
number of -witnesses and literal statements 
made by them in this case. T.Tncei-tainty as to 
the character of the machine adds greatly to 
the demand for certainty as to the time. 
Decree for injimctJon and account. 



Case No. 13,046. 

SMITH T. FENNER. 

[1 Gall. 170.] 1 

Circuit Court, D. Rhode Island. June Term, 

1812. 

Wills— Fhaud in Obtaisisg— Declarations of 

Testator— Res Gest^— Intention to Change 

— Alterations — Handwriting. 

1. The declarations of the testator before and 
at tlie time of making a will, and afterwards, if 
S!0 near as to be a part of the res gestae, are ad- 
missible to show fraud in obtaining the will. 
But not declarations at any distance of time 
after the will has been executed, especially 
where tlie will has always been in the testator's 
possession. 

[Cited in Comstock v. Hadlyme, 8 Conn. 264. 
Distinguished in Dinges v. Branson, 14 W. 
Va. 114. Cited in brief in Gibson v. Gib- 
son, 24 Mo. 228. Cited in Herster v. Her- 
ster. 122 Pa. St. 256, 16 Atl. 346; Kenyon 
V. Ashbridge, 35 Pa. St. 159; Runkle v. 
Gates, 11 Ind. 98.] 

[See Richards v. Dutch, 8 Mass. 507.] 

2. The declarations of the testator as to his 
intention to alter his will, and being prevailed 
upon not to do so, are not admissible to show 
that the will was fraudulently prevented from 
being revoked, even supposing that under the 
statute of wills, such fraudulent prevention of a 
revocation would avoid a will, there being no 
act or attempt shown to revoke the will, &c. 
which act or attempt was fraudulently pre- 
vented. 

[Cited in Robinson v. Hutchinson, 26 Vt. 
45: Waterman v. Whitney, 11 N. Y. 163, 
168.] 

3. An alteration of a pecuniary legacy in the 
will, bv the legatee or a stranger, does not 
avoid the will as to other bequests. Quaere, 
whetlter it does as to any bequests. 

[Cited in Doane v. Hadlock, 42 Me. 76. 
Cited in brief in Mclntire v. Mclntire, 19 D. 
C. 485.J 

4. Where a question arises, whether an^ al- 
teration in a will were made by the original 
draughtsman or by a stranger, evidence of 
other writings proved by witnesses, and also of 
witnesses, is admissible to show that the pe- 
culiarities in the alteration are such, as the 
party frequently used in his ordinary and genu- 

1 [Reported by John Gallison, Esq.] 



ine handwriting. Vide 3 Gas. Ch. 61, 94; 1 
Greenl, Ev. (2d Ed.) § 581, and authorities tliert- 
cited in note 2. 
[Cited in Myers v. Toscan, 3 N. H. 48.] 

This -was a real action, to recover an undi- 
vided seventh part of certain parcels of land^ 
described in the declaration. The title of 
the plaintiff [Freelove Smith] -was derived 
from Arthur Fenner, senior, -who was her 
father, and grandfather of the defendant, 
and who died on the 2Sth Jan., 1788. The- 
defendant claimed the property by title by 
descent from his father, the late Governor 
Arthur Fenner, who claimed it by a devise- 
from his father, the said Arthur Fenner,. 
senior, under a will of the testator made in 
March, 1781, and proved 4th Feb., 1788. 

Mr. Bridgham and Tristram Burgess, for 
plaintiff. 
S. Dexter and Mr. Howell, for defendant. 

The will was attempted to be impeached, 
1st, as having been originally procured by 
fraud, circumvention and imposition. 2d. 
As having been fmudulently kept in force, 
whereas the testator wished to revoke it, but 
was fraudulently prevented. 3dly. Because 
the will was, after the testator's death, and 
before probate, altered by the devisee, Ar- 
thur Fenner, in a pecuniary legacy to one of 
his daughters, by inserting "seventeen" iu 
lieu of "six hundred"— and the will thereby 
became void. 

It was alleged on the one side, and denied 
on the other, that by the law of Rhode-Is- 
land, a probate of a will was conclusive, as 
well to real as personal estate. But on the 
counsel for the defendant's expressing a 
willingness to go into the evidence, and in- 
timating that they should reserve the ques- 
tion ultimately for the consideration of the 
court, if the ease should require it, the evi- 
dence was admitted to go to the jury. 

To prove the first point, the plaintiff ofEered 
to prove by witnesses, the declarations of 
the testator to that effect, made before and at 
the time of the making of the will, and imme- 
diately afterwards; and the counsel then offer- 
ed to prove declarations of the testator to the 
same effect, made after^vards at several times 
during the space of the seven last years of 
his life, and cited Swinb. Wills, pt. 7, e. 18, 
p. 540 (folio.) 

The counsel for the defendant objected to- 
the admission of the subsequent declarations 
of the testator, made so long after the execu- 
tion of the will, that they could not be con- 
sidered as a part of the res gestae. 

BY THE COURT. The declarations of the 
testator, made before and at the execution 
of the will, are admissible in evidence, to 
prove the point. And so declarations made 
after the execution of the will, if so near the 
time of the execution, as to be considered a 
pait of the res gestse or necessarily connect- 
ed -n'ith it. See Richards v. Dutch, 8 Mass. 
507. But I shall not admit any other subse- 
quent declarations of the testator, because 
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such declai-ations are of the nature of hear- 
say, and have never been held admissible in 
any case, which is within my recollection. 
The nature of such evidence is exceedingly 
suspicious; of veiy easy fabrication, and yet 
of very difficult refutation. And the evi- 
dence ought not to be allowed one jot beyond 
what the authorities have already decided. 
Especially in the present ease, the evidence 
is inadmissible, Inasmuch as the testator liv- 
ed in the full possession of his mind for 
many years after the execution of the will, 
and it is in proof, that it had remained com- 
pletely in his own possession during all that 
time, and was found in his possession at 
his death. If fraud or imposition have been 
practised, it is competent for the plaintifiE- to 
prove it aliunde, but it will be too much to 
depend upon the light sayings of testators, 
made long after the delibemte execution of 
their wills, to set aside the force of their 
solemn and written declarations. 

On the second point, the plaintiff's counsel 
offered to prove by the testator's deelai-a- 
tions after the execution of the will, that he 
intended to give to his son John, by deed, a 
farm, which was devised to his son Arthur 
in the will, and that he intended to add 
codicils to his will, and to give further lega- 
cies to his daughters; and that he intended 
to have had his estate appraised in order to 
a more equal distx'ibution among his family, 
and that his son Arthur had induced and pre- 
vailed \ipon him not so to do. But the plain- 
tiff's counsel admitted, they had no evidence 
to show, that the testator ever attempted by 
any act to revolie his will, or to make a codi- 
cil, or to give a deed, and was actually pre- 
vented, by fraud, violence, or circumvention, 
and they cited in favor of the admission of 
this evidence, Swinb, "Wills, pt 7, c. 3, p. 476. 
Esp. Dig. 47. 

Tbis evidence was objected to by the coun- 
sel for the defendant, as contravening the 
express provisions of the statute of wills of 
Rhode Island, which as to revocations is the 
same in substance as the statute of frauds, 
29 Car. II., c. 3. 

STORY, Circuit Justice. The evidence is 
inadmissible. The mere deelamtion of the 
testator, as to his intentions to do or not to 
do any particular act, or to malie any altera- 
tions in his will, is not of itself evidence to 
revoke or destroy it. Even supposing that 
under the statute of wills, the fi-audulent 
suppression or prevention of a revocation, is 
equivalent in point of law to an actual revo- 
cation (see 1 Fonbl. Eq. 199, London Ed. 1799, 
cites 5 Vin. D2i, pi. 31; Vane v. Fletcher, 1 
P. Wms. 352), still it must be proved, not by 
mere declaiutions, but by acts done or at- 
tempted to be done, and suppressed by fraud, 
violence, circumvention or threats. No such 
proof is offered, and mere naked declarations 
cannot be permitted to control or annul sol- 
emn instruments. It is exceedingly doubt- 
ful, whether even evidence to the latter ef- 
fect be admissible, since the statute of 



frauds; but if offered in this case, I will de 
bene esse admit it; "but nothing ought, tvoxa. 
such admission, to sanction its validity; it is 
rather admitted, because other circumstan- 
ces in the case lead to great question, wheth- 
er it can consist with the proof already be- 
fore the court, of the will always having 
been in the control of the testator. As the 
exception has been taken to the declarations 
of .the testator, it must prevail; but it will be 
difficult, if admitted, to give effect to such 
declarations, when there is positive proof 
that the testator always had the means, if 
he had the disposition, to revoke the will. 

As to the third point, it was apparent that 
the word "seventeen" was -written on an "ei"a- 
sure in the will, and the principal controversy 
before the jury was, as to the time when 
made, whether before or after its execution. 

But it was contended by the plaintiff's 
counsel, that an erasure by a devisee, or even 
by a stranger, in a will, after execution, 
avoided it in the whole; and at all events, 
when done by a devisee, it avoided all be- 
quests in the will to him. And they citeil 
Pigot's Case, 11 Coke, 27, and Master v. Mil- 
ler, 4 Term K. 320. 

The counsel for the defendant, in reply, ar- 
gued that such erasure had no operation on 
the will, except as to the altered legacy. If 
the altei-ation was made, and the original 
legacy was known, it should, on the probate, 
be restored, otherwise the probate would be 
conclusive. 4 Burn, Ecc. Law, 49, who cites 
1 P. Wms. 388; 2 Vem. 8, 17. If the orig- 
inal legacy could not be known, or perhaps 
if altered by the legatee himself, it might be 
void as to that particular legacy, but it would 
stand well as to the residue of the will: and 
they cited Hj'de v. Hyde, 1 Eq. Abr. 405; 13 
Vin. "Fait." (P.) 38, 41; Shep. Touch. 55. 
They further urged, that the presumption of 
law was, that the erasure was made before 
the execution of the will, unless the contrary 
appeared. Shep. Touch. 55; 13 Ven. "Fait," 
41. 

STORY, Circuit Justice. Supposing, that 
in Rhode Island, the probate of a will is not 
conclusive ~ (on which I give no opinion) an 
erasure or alteration in it after execution 
does not avoid the will in toto. If the inter- 
lineation, &e. be made by a stranger, and the 
original legacy be known, it will have no 
legal effect, and the legacy will be still re- 
coverable, and ought to be proved as it orig- 
inally stood. If made by the legatee him- 
self, at most in odium spoliatoris it will only 
avoid the legacy so altered, but it cannot de- 
stroy other bequests in the will, either to 
the legatee himself or to others. Tliis is not 
like the ease of a contract, where the altera- 
tion of a security by the obligee himself 
avoids it. The legatees all take by the boun- 

2 See Tompkins v, Tompkins [Case No. 14,091], 
where tliis point is expressly decided. See the 
authorities collected in this case by counsel and 
court. See where the plaintifiFs counsel cite 
Smith V. Fenner, and remark upon it. 
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ty of the testator; tlie object is to carry lais 
will into effect, and not "merely to attend to 
the merits or demerits of those who claim 
under it. If any alteration in a will would 
avoid it, the executor before probate might, 
by such alteration, destroy the rights of all" 
third pei-sons, which would be in the highest 
degree unreasonable. See Haines v. Haines, 
2 Vera. 441; Parker v. Ash, 1 Vem. 256. 

In the course of the trial, the plaintifE's 
counsel offered witnesses acquainted with 
the hand-writing of the scribe, who drafted 
the will, to prove that the altered word was 
not in his hand-writing, and the witnesses 
mainly relied on the manner of forming the 
letter "t," and the use of double hyphens. 
To rebut this evidence, the defendant offered 
witnesses, who were well acquainted also 
with, and swore to the scribe's hand-writing, 
and who swore that certain deeds, &e. then 
in their possession, which they produced to 
the jury, were the hand-writing of the scribe, 
and contained the peculiarity as to the "t," 
and the hyphens observable in the will, and 
that they had frequently known the scribe 
to write in this manner. 

The plaintiff's counsel objected to the pro- 
duction of these deeds to the jury, because 
it was a mere comparison of handwriting. 

THE COURT overruled the objection. 
Nothing is clearer than that this is not a 
mere compai-ison of hands. The witnesses 
swear as to facts and peculiarities of hand- 
writing, and produce the best possible proof 
of their own accuracy. The evidence goes 
completely to rebut the testimony on the 
other side; and it rests on the same basis as 
the admission of witnesses to prove hand- 
writing in ordinary cases. See 1 Greenl. Bv. 
§ 576-579, where the cases are collected and 
commented on. 

A great deal of evidence was offered in the 
course of the trial in favor of the will. 

The jury, without difficulty, found a ver- 
dict for the defendant, and also found the 
fact specially that the erasure in the will was 
made before the execution of it by the tes- 
tator. At the trial, the counsel for the plain- 
tiff stated an intention to offer a bill of ex- 
ceptions to the opinions of the court; but 
afterwards, on in'quiry from the court, they 
declined to proceed further. Vide 6 Term R. 
671; S Term R, 147. 
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SMITH V. FLICKBNGER et al. 

[1 MaeA. Pat. Gas. 4C; Craneh, Pat. Dec. 116.] 

Circuit Court, District of Columbia. March 25, 

1843. 
Patents — Isterfekexoe Peoceedings — Post- 

POXEMENT OF HeARIXG— InFOKMAL DEPOSITIONS 

— Powers of Commissioner — Appeal— Objec- 
tions NOT Made Below. 

[1. The provision of the fourth of the rules 
prescribed by the commissioner for the taking 
of evidence in contested cases, that no evidence 



shall be considered on the day of the hearing 
which has not been taken and filed in compli- 
ance with such rules, does not prevent the 
commissioner, previous to the hearing, from 
looking into depositions which have been in- 
formally transmitted, for the purpose of ascer- 
taining the character of the evidence. And, 
if he is then of opinion that the ends of justice 
require it, he has authority, on his own mo- 
tion, to postpone the hearing until the informali- 
ty may be corrected.] 

[2. An objection to the sufl5ciency of notice 
of the taking of depositions cannot be insisted 
upon before the judge, if not made at the hear- 
ing before the commissioner.] 

[This was an appeal by Benjamin M. Smith 
from a decision of the commissioner of pat- 
ents, in an interference proceeding, awarding 
priority to Daniel Fliekenger and Sebastian 
Krim in respect to an invention of a machine 
for separating garlic from wheat.] 

J. J. Greenough, for appellant. 

ORANGH, Chief Judge. Mr. Smith was an 
applicant for a patent for a machine for sep- 
arating garlic from wheat. The commission- 
er being of opinion that it would interfere 
with a patent already granted to Fliekenger 
and Krim, gave notice thereof to the appli- 
cant and patentees, as required by the act of 
congress of the 4th of July, 1836 (chapter 357, 
g S), and assigned the 19th of December, 1842, 
for hearing the parties upon the question of 
priority of invention. Upon that day it ap- 
peared that the depositions on the part of the 
applicant, Mr. Smith, were taken and trans- 
mitted in due form, according to the regula- 
tions which the commissioner of patents had 
(by virtue of the twelfth section of the act 
of congress of the 3d of March, 1839) made 
"in respect to the taking of evidence to be 
used in contested cases before him." The 
depositions on the part of the patentees, 
Fliekenger and Krim, were correctly taken, 
but not ti-ansmitted in the form required by 
these regulations, and therefore, according to 
the commissioner's fourth rule, could not be 
considered by him upon the day assigned for 
hearing touching the matter at issue. But as 
It appeared to the commissioner that the facts 
stated in the depositions thus informally 
transmitted would, but for that informality, 
clearly show that the applicant was not the 
first and original inventor, he postponed the 
hearing to the 27tb of Febioiary, 1843, of 
which he gave to Mr. Smith the following 
notice: '"The day of hearing in the matter of 
interference between your claims and those 
of Messrs, Fliekenger and Krim has been 
postponed to the 27th of Februaxy, 1843, the 
evidence on their part being informal in the 
manner of transmission to the commissioner 
of patents. The case is open for the recep- 
tion of further evidence taken and transmit- 
ted, according to the rules in the enclosed 
circular." At the hearing on the 27th of Feb- 
ruai-y, 1843, the depositions on the part of 
the patentees, Fliekenger and Krim, having 
been regularly taken and transmitted, they 
were considered with the other evidence In 
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the case by the commissioner, who thereupon 
made the following decision: "This case 
came up for hearing on the 27th instant; and 
on examination of the evidence on the part 
of Messrs. Flickenger and Krim it appears 
that he invented and constructed a machine 
for separating garlic from wheat, by passing 
the grain between elastic rollers, in the year 
1835. On the part of Benjamin M. Smith it 
appears that he firs.t invented a similar ma- 
chine in the year iS37. The testimony on 
both sides being duly taken and transmitted 
to this office, it is hereby decided that Messrs. 
Flickenger and Krim are the first and orig- 
inal inventors of the said improvement, and 
as such entitled to their patent." 

From this decision Mr. Smith has appealed, 
and filed his reasons of appeal, with a peti- 
tion that it may be heard and determined. 
Those reasons of appeal are: 

IsL That the commissioner could not law- 
fully postpone the hearing of the case from 
the 19th of December, 1842, to the 2Tth of 
February, 1843, on account of anything ap- 
pearing in the depositions which had been in- 
formally transmitted, because, by the fourth 
of the rules which he had made in respect 
to the taking of evidence to be used in con- 
tested cases before him, he had precluded 
himself from considering any "evidence, 
statement, or declaration upon the day of 
hearing which shall not have been taken and 
filed in compliance with these rules," unless 
in the case provided for in that rule, which 
case is not applicable to these patentees. 
The applicant contends that it was his right 
to have the case decided on the 19th of De- 
cember, 1842, the day assigned for the hear- 
ing, upon such legal and competent evidence 
as was then before the commissioner, who 
had no authority to postpone the hearing, 
without the consent of the applicant, upon 
any ground appearing in the depositions In- 
formally transmitted. 

2d. The second reason of appeal Is "that 
the appellees did not give a sufficient time for 
the appearing of the opposite party to cross- 
examine the witnesses, as required by the 
rules for taking evidence; and therefore the 
deposition taken by the appellees on the 23d 
of Febi-uary, 1843, is not legal, and should not 
have been entertained in deciding the case; 
for the appellant would have been required 
to travel four hundred miles in five days to 
appear at the time appointed for taking the 
evidence, which is obviously impossible." 

These are all the reasons of appeal alleged 
by the appellant, and to these the "revision" 
is expressly required to be "confined;" and 
the appellant says, at the close of his first 
reasons of appeal, that he has forebome to go 
into the merits "of the two claims at this 
time, because he considered his right to a 
patent under the rules as fully substantiated, 
and prefers deciding the validity of the for- 
mer patent before a jury." 

The grounds of the commissioner's decision, 



which he is required by the eleventh section 
of the act of March 3d, 1839 [5 Stat 354], 
fully to set forth in writing, are to be con- 
fined to the points involved in the reasons of 
appeal. As to the first reason of appeal— the 
posti)onement of the hearing— he says that 
"upon examination of the papers, the affi- 
davits clearly showed that Mr. Smith was not 
the first and original inventor;" that the affi- 
davits to show this were duly taken, but not 
duly transmitted; that this fact was present- 
ed to his consideration by the examiner, and 
that, having a due regard to tie public in- 
terest, he postponed the case to a future day, 
giving both parties the opportunity to pro- 
cure further testimony if they thought prop- 
er, of which he gave notice to Mr. Smith by 
the letter produced by him with his reasons 
of appeal; that no motion of the opposite 
party was filed for postponement, and that 
he adopted that course to further the ends 
of justice. As to the second reason of appeal 
— ^that sufficient time was not given to Mr. 
Smith, the appellant, to be present at the tak- 
ing of the deposition taken on the 23d of Feb- 
ruary, 1843— the commissioner says that this 
objection did not arise at the time of trial, 
and should have then been made, but Mr. 
Smith was anxious to hasten, rather than 
postpone, the case for any cause. 

The question arising upon the first reason 
of appeal is whether the commissioner was 
bound to hear and decide on the merits of the 
case upon the evidence which was regularly 
taken and transmitted to him, and which, ac- 
cording to the rules for taking and transmit- 
ting evidence, he could, on the 19th of De- 
cember, 1842, have considered upon the hear- 
ing of the matter at issue, or whether he 
had a right to postpone the hearing to enable 
the patentees to cure an informahty in the 
transmission of their evidence, if he should 
deem such a postponement necessai'y to fm-- 
ther the ends of justice, giving, at the same 
time to both parties an opportunity to procure 
further testimony. The argument of the ap- 
pellant rests upon the construction of the 
fourth of the five rules made by the commis- 
sioner "In respect to the taking of evidence 
to be used in contested cases before him," 
which rules were made by virtue of the pow- 
er given him in the twelfth section of the act 
of March 3d, 1839. The fourth rule is in 
these words: "4th. That no evidence, state- 
ment, or declaration touching the matter at 
issue shall be considered upon the said day of 
hearing which shall not have been taken and 
filed in compliance with thefee rules: pro- 
vided, that if either party shall be unable 
from good and sufficient reasons to procure 
the testimony of a witness or witnesses with- 
in the above-stipulated time, then it shall be 
the duty of said party to give notice of the 
same to the commissioner of patents, accom- 
panied with statements of the cause of such 
inability, which last-mentioned notice to the 
commissioneif shall be received by him ten 
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days previous to llie day of hearing afore- 
said, viz., tlie day of next." It 

is contended by the counsel for the appellant 
not only that the commissioner cannot con- 
sider the deposition informally transmitted as 
evidence upon the hearing of the matter at 
issue, but that he cannot loolc into it for any 
purpose, and therefore there was no cause 
"Whatever for postponing the hearing; and for 
that reason the decision of the commissioner 
upon the merits of the case ought to be re- 
versed. But the prohibition contained in the 
rule is not to the commissioner's looldng into 
the deposition thus informally titinsmitted, 
or to his reading it and ascertaining its con- 
tents, but to his considering it on the day of 
hearing as evidence touching the matter at 
issue. The commissioner did not consider it 
upon the day of hearing as evidence touching 
the matter at issue, and, in that respect, com- 
plied "with his o"wn rule. The proviso in the 
fourth rule is applicable only to the case 
"Where the party is unable to procure the tes- 
timony in sufficient time for the appearance 
of the opposite party and for the transmission 
of the evidence to the patent office before the 
day of hearing, in which ease it shall be the 
duty of said party to give notice of the same 
to the commissioner of patents; but the rule 
does not say "what the commissioner shall do 
in consequence of such notice— "whetlier he 
shall receive the testimony, although taken 
"Without reasonable notice, or "whether he shall 
postpone the hearing, so that if the patentees 
had given such notice to the commissioner he 
"would have still been as much "without power 
to postpone the hearing as he was on the 
19th of December, 1842, The notice, there- 
fore, would have availed them nothing. 
There is nothing in the laws relating to the 
patent office, or in the rules adopted by the 
commissioner, to prevent him from postpon- 
ing the hearing of a eaiise if, in his opinion, 
the justice of the case should require it, and 
especially for the correcting of an irregulai-ity 
in matter of form. To deny him this power 
would be to stifle justice in hel" own forms. 

As to the second reason of appeal, viz., that 
sufficient time was not given to Mr. Smith to 
be present at the taking of the deposition 
taken on the 23d day of Februaiy, 1843, it is 
a sufficient answer to say that the objection 
was not made at the hearing; but it appears 
also that the notice was served on Mr. Smith 
personally on the 11th of February, at Mas- 
sillon, in Stark county, Ohio, to take the depo- 
sition of witnesses at Manhime, in York coun- 
ty, in Pennsylvania, on the 23d of February- 
eleven days— which seems to be a reasonable 
time, even if the distance was four hundred 
miles, as suggested in the reasons of appeal. 

Upon the whole, therefore, I am of opinion 
tliat in this case the alleged reasons of ap- 
peal are not sufficient to sustain it, and that 
the decision of the commissioner of patents 
as to all points involved in the reasons of ap- 
peal must be affirmed. 
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SMITH et al. v. FRAZER et al. 

[5 Fish. Pat. Cas. 543; 29 Leg. Int. 196; 3 

Pittsb. R. 397; 2 O. G. 175; Merw. Pat. 

Inv. 121; 19 Pittsb. Leg. J. 154.] i 

Circuit Court, W. D. Pennsylvania. May 13, 
1872. 

Patents— Ore Ckusheh — Noveltt — Proofs — No- 
tice. 

1. A claim for introducing water into the 
pan of a stone-crushing machine to aid in dis- 
integrating the rock and to cleanse and dis- 
charge the pulverized sand, the auxiliary and 
dependent relations of the water to the mechan- 
ism and its co-operative agency being fully set 
forth in the specification, embodies a patentable 
subject-matter. 

2. The letters patent of John It. Smith, for 
improved machine for crushing and washing 
sand, granted August 27, 1867, are void for 
want of novelty. 

3. "Where the gate in a machine for crushing 
and cleansing gold ores had been placed in the 
side of the pan, above the bottom, with a view 
to discharging the water and lighter impurities, 
but retaining the gold: held, that if it were de- 
sired to discharge the entire contents of the 
pan, this could so obviously be effected by ex- 
tending the aperture to the bottom that the 
change would fall below the rank of mi inven- 
tion. To conceive and malre it would require 
but a small amount of mechanical knowledge. 

4. If in the notice of special matter relating to 
the novelty of the patented invention, the 
sources of defendant's proofs are indicated with 
such distinctness that the complainant can 
identify and resort to them, the purpose of 
that provision of the law which requires the 
defendant to give the "names and residences 
of those whom he intends to prove to have pos- 
sessed a prior knowledge of the thing, and where 
the thing had been used," is answered. 

5. Where the defendants gave the name of cer- 
tain mining establishments in a specified coun- 
ty as the places where the prior use of the in- 
vention had taken place: Jield, that they had 
fairly supplied the complainants with the means 
of verifying their proofs, and had filled the 
measure of their legal duty. 

[This was a bill in equity by John R. Smith 
and others against William E. Frazer and 
others.] 

Final hearing upon pleadings and proofs. 
Suit brought upon lettei-s patent [No. 682,481] 
for an "improved machine for crushing and 
washing sand," gi-anted to John R. Smith 
and William H. Denniston, assignees of John 
R. Smith, August 27, 1867. The invention 
will be readily understood by reference to the 
accompanying engraving, in connection with 
the claims, which were as follows: 

1. The introduction of a stream or flow of 
water into the crushing-pan of a revolving 
sand, sand-rock, or sandstone-crusher, to aid 
the crusher or crushers in disintegrating the 
rock, and to cleanse and discharge the pul- 
verized sand, substantially in the manner 
and for the pui-poses hereinbefore set forth. 

2. The rotating and revolving crashing- 
wheels b in a sand-rock crusher, in combina- 
tion with a crushing-pan, a, provided with a 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
121, contains only a partial report.] 
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discharge-gate, s, and a Avater-supply pipe, h, 
■or its equivalent, all constructed and operat- 
ed substantially as and for the purposes 
above set forth. 

; Bakewell & Christy, for complainants. 
' John Mellon and John H. Bailey, for de- 
fendants. 

McKENNAU, Circuit Judge. The first 
■claim of the patent in controversy is for the 
use of -water as a detersive agent, in con- 
nection -with the mechanism described in the 
specification. The functions of the -water and 
its auxiliary and dependent relations to this 
mechanism, are fully set forth in the specifi- 
■cation, which is expressly referred to and 
made part of the claim. Both are insepara- 
ble constituents of a method indicated for 
the production of a specific result. While 
each of them has its special office, the co- 
efficiency of all is expressly stated as neces- 
saiy to effectuate the patentee's method. 

By the -words of the specification the pat- 
entee purposes to employ only the co-oper- 
iitive agency of water, and the patent must, 
therefore, be construed to claim, not its ab- 
stract functions, but the special mode in 
"Which, in connection with the mechanical de- 
vices described, its power is made available. 
In this view of the patent, the objection that 
the claim is for a subject not patentable, is 
■clearly unfounded. 

The second claim is for "the rotating and 
revolving crushing-wheels in a sand-rock 
crusher In combination with a crushing-pan 
provided with a discharge-gate, and a water- 
supply pipe, or its equivalent, all constnicted 
iind operated substantially as and for the 
purposes set forth" in the specification. The 
invention, then, as here claimed, consists in 
the combination of the described devices. 
Each of them had been in use before, and un- 
less the patentee's combination of them is 
new, and originated with him, he can not re- 
cover. 

The first claim can not be sustained inde- 
pendently of the second, because, as the use 
■of water in roek-erushing processes was not 



new, the patentability of its use must depend 
upon the novelty of the mechanical organiza- 
tion by which its efficiency is made available. 
Claimed, as it is, as merely an auxiliary 
agency in the method of optfration set forth, 
the patentee can not assert an exclusive right 
to its use, except when employed as a co- 
efficient with the mechanism with which he 
has inseparably associated it. Both claims 
must, therefore, stand or fall together. 

The invention in question must not be con- 
founded with that of a machine, or of an im- 
provement in a machine, where a diflEerence 
•of operation is to be taken as establishing a 
difference of construction from previously 
existing machines. As before stated, it con- 
sists of a combination of specified mechanical 
elements, in aid of which water is used in 
producing the prescribed result. If the ele- 
ments of the combiuation are shown to have 
been substantially embodied in a crushing- 
machine previously constructed and used, 
the patent here can not be sustained. 

Upon this point I regard the proofs as de- 
cisively against the complainants. To sup- 
port this conclusion it is sufficient to refer to 
the testimony of Charles E. Seidel. While 
acting as superintendent of several mining 
companies in Louisa county, Virginia, and 
near Fredericksburg, Virginia, in 1848 to 
1852, he used what are known as the Chilian 
mills for crushing and cleansing ores con- 
taining gold. These mills were constructed 
with two rotattug crushing-wheels which re- 
volved in a pan, provided with a hole in its 
side to wash the sand and debris away, and 
with a constant stream of water flowing into 
the pan. There can be no doubt, from the 
explanation given of their construction and 
mode of operation, that they are substantial- 
ly identical with machines embodying the 
invention claimed by the patentee. It is 
true that their discharge-gate does not ex- 
tend to the bottom of the pan, so that the 
gate was adapted to carry off the water with 
only the lighter impurities suspended in it. 
And such was its intended function where 
the machine was used for crashing and 
cleansing gold ores, and it was desired to re- 
tain the particles of gold in the pan; but 
where it is desired to discharge the whole 
contents of the pan, it could be so obviously 
effected by extending the aperture to the bot- 
tom that the change would fall far below the 
rank of an invention. To conceive and make 
it would require but a moderate degree of 
mechanical knowledge. Certainly it would 
evince no patentable merit,^ and can not, 
therefore, in any of its relations, be treated 
as within the protection of a patent. ' 

This evidence is, however, objected to on 
the ground that the notice of special matter 
in the answer is not sufficiently specific. 
The act of congress requires notice to • be 
given by a defendant of "the names and 
places of residence of those whom he in- 
tends to prove to have possessed a prior 
knowledge of the thing, and where the same 
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had been used;" and tlie averment in the 
ansAver is, that prior knowledge of the inven- 
tion claimed and of its use at the works of 
the "Walnut Grove Mining Company, of the 
Louisa Mining Company, and of the State 
Hill Mining Company, all in Louisa county, 
Virginia, and at the works of the Vancieuse 
Mining Company, near Fredericksburg, Vir- 
ginia, was possessed l>y Charles E. Seidel, 
residing in the city of Pittsburg. 

In Latta v. Shawk [Case No. 8,116], Cin- 
cinnati was stated as the place of residence of 
the witnesses, and Cincinnati, Covington, 
Newport, Pittsburg, Philadelphia, and Wayne, 
county, Indiana, as the places of usej and 
the specification was held to be too indefinite, 
for the reason that it should name the street 
or factory where the patented stnicture was 
used, or that the name of the owner or per- 
son using it should have been given. 

In Hays v. Sulsor [Id. 6,271], the court 
said: "ITiis provision is designed to give the 
patentee the benefit of an examination into 
the facts of the supposed prior use. It has 
been ruled by the court that the notice given 
for this purpose in this case was defective in 
referring merely to the county in which the 
thing was used. This reference the court 
held was not sufficiently dehnite and explicit 
as to the place to fill the requirements of the 
spirit of the act." The act was designed to 
secure the disclosure of specific facts, pre- 
sumptively without the complainant's knowl- 
edge so that the patentee might be informed 
of the exact nature of the defense set up, and 
might be enabled to obtain full knowledge of 
aU the facts and circumstances pertaining to 
it. Whei'e prior knowledge and use are al- 
leged, he must be informed of the name and 
residence of the person possessing such 
knowledge, and of the place where such use 
occurred. But it was not intended to dis- 
pense with the necessity of inquii-y and re- 
search on the part of the patentee. The 
notice is only a guide to the sources of the 
defendant's proofs. If they are indicated 
with such distinctness that the complainant 
can readily identify and resort to them, the 
purpose of the law is answered. So in Phil- 
lips V. Page, 24 How. [65 U. S.] 168, where 
the notice set forth the name and place of 
residence of the person having knowledge of 
the prior use, and Fitchburg, Massachusetts, 
as the place of such use, Mr. Justice Nelson 
said: "The name of the person, and of his 
place of residence, and the place where it has 
been used, are suflieient. * « « With this 
infonnation of the nature and ground of the 
defense, the plaintiff was in possession of all 
the knowledge enabling him to make the 
necessary preparation to rebut, that the de- 
fendant possessed to sustain it." And in the 
cases cited by the complainant's counsel, 
above referred to, it is evident that the name 
of a street or factory in a populous city, or of 
a village or hamlet in a county, were regard- 
ed as sufficiently explicit to meet the de- 
mands of the act. 



Now, in the present case, at least as much 
precision as these cases seem to require is 
observed. Not only is the name of the coun- 
ty furnished, but the localities within it of 
the prior use are precisely indicated by the 
names of three several mining establish- 
ments where it is alleged to have occurred. 
Thus the respondents have fairly supplied 
the complainants with the means of verify- 
ing their proofs, and have filled the measure 
of their legal duty. 

The bill must be dismissed at the cost of 
the complainants, and it is so decreed. 



SMITH (FREEMAN'S NAT. BANK v.). 
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Case "No. 13,049. 

SMITH V. FRYE. 

[5 Crunch, 0. C. 515.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1838. 

Banks— ^ExpiHATiojT of Charter — Debts Due — 

Right to Sue for— Note is Resbwal 

— AoENor. 

The debts due to the late Bank of the United 
States on the J5d of March, 1836, were not ex- 
tinguished by the expiration of the term for 
which the corporation was created; and it had 
a right to use its corporate name, style, and ca- 
pacity, for a further period of two years, for 
the final settlement of its affairs. A note given 
after the 3d of March. 1S36, to the plaintiff, 
(who was an agent of the Bank of the United 
States,) by way of renewal of a note due be- 
fore that day, was not void; nor was it nec- 
essary to use the name, style, or capacity of the 
hank to enable the plaintiff to recover upon such 
a note. 

Assumpsit [by Richard Smith against Na- 
thaniel Frye] upon the defendant's note, dated 
May 17, 1836, by which 60 days after date he 
promised to pay to the order of Richard Smith, 
cashier, &c., $6,063, for value received, pay- 
able at the oflice of the Bank of the United 
States, at Washington. This note was given 
in renewal of a note to the plaintiff dated 
March 15, 1836, which was given in renewal 
of a note to the plaintiff, due November 17, 
1835. 

Mr. HeUen, for defendant, contended that the 
debts due to the bank were extinguished by the 
expiration of the term for which the charter 
was gi-anted, xmless there is some saving clause. 
2 Kent, Comm. 307. The note was given to 
the plaintiff as agent of the bank, and must 
be considered as given to the bank itself. But 
the banlr was not competent either by itself, or 
an agent, to make a new contract. If the 
plaintiff was appointed as agent before the 
3d of Jlarch, 1836, his authority ceased on that 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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(lay by the expiration of the charter. Aug, & 
A. Corp. 161. The renewal of a note consti- 
tutes a new contract, ■which abrogates the old 
one. Thornton t. Bank of "Washrngton, 3 Pet. 
[2S U. S.] 41, 42. The charter reserves no 
authority to make a new contract. The twen- 
•tj'-first section of the charter, which author- 
izes "the use of the corporate name, style, and 
capacity, for the purpose of suits, for the final 
settlement and liquidation of the affairs and 
accounts of the corporation, and for the sale of 
their estate, real, personal, and mixed; but 
not for any other purpose, or in any other 
manner whatsoever, nor for a period exceed- 
ing two yeaxs after the expiration of the said 
term of incorporation," gives no power to make 
new conti-acts. It gives no implied powers; it 
only saves existing contvacts. It is only a power 
to use the corporate name, style, and capacity, 
for the purpose of suits on subsisting contracts; 
and of suits for the final settlement and liquida- 
tion of their affairs and accoimts. The use of 
tlie name, style, and capacity, is limited to the 
objects named inthetu'enty-first section; other- 
wise the words, "for no other purpose," would 
have no meaning or use. The -bank might have 
enforced the payment of the note due on the 
17th of November, 1835, and may yet. 

Mr. Helien then prayed the court to instruct 
the jui-y, in substance, as follows, namely: 
That if the note of 17th May, 1836, upon which 
this suit was brought, was given in renewal 
as aforesaid, to the plaintiff, as agent of the 
Bank of tlie United States, he cannot recover 
in tliis action; the charter of the bank having 
expired oh the 3d of March, 1S36. Which in- 
struction THE COURT (THRUSTON, Cir- 
cuit Judge, absent) refused to give. 

He then prayed the court to instruct the jury, 
in effect, that if the plauitiff, as agent of the 
bank, discounted the note on which suit was 
brought, he cannot recover. Which instruction 
THE COURT also refused to give. 

He then further prayed the court to Instruct 
tlie jury, in effect, that if the note in suit was 
given to the plaintiff as agent of the bank, 
according to the usage or direction of the bank, 
in renewal of notes for $6,000, theretofore dis- 
counted by the bank, or its branch at Wash- 
ington, and that the plaintiff has charged and 
taken from the defendant more than six per 
cent, interest on the loan, the same Is usury 
and in violation of the charter of the bank, 
and the plaintiff is not entitled to recover. But 
THE COURT refused this tastniction, also, 
and the defendant took his bill of exceptions; 
but has not taken a writ of error. 
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SMITH (GEORGETOWN v.). See Case No. 
5,347, 

SMITH (GIVEEN v.). See Cases Nos. 5,466 
and 5.467. 



Case No. 13,050. 

SMITH V. GLENDALE ELASTIC FAB- 
RICS CO. 

[1 Ban. & A. 58; 1 Holmes, 340; 5 0. G. 429.3 

Circuit Court, D. Massachusetts. Feb. 13, 
1874.2 

Patents — ^Weaving — Novelty — Ab.*.ndoited Ex- 
pekiments. 

1. Where the complainant's patent is assailed 
for want of novelty, and neither of the witnesses 
give any drawings or models of the looms, 
which they testify were used prior to the com- 
plainant's invention, and neither of them nor 
the experts testify that the mechanism described 
by them was substantially like that described 
by the complainant in his specification, and it 
is not easy to determine how much of the prod- 
uct was made by the use of such looms, they 
are to be regarded as abandoned experiments, 
and will not affect the validity of the com- 
plainant's patent. 

2. The fact that defendant prefers to use the 
mechanism patented to complainant, instead 
of other mechanism which would accomplish 
his purpose and not infringe complainauj's pat- 
ent, is evidence that there is suflacient utility in 
the invention to support a patent. 

3. Divisions, numbers 2,843 and 2,844, of the 
reissued patent, for an improvement in weaving, 
granted to William Smith, January 14, 1868. 
lidd valid. 

[This was a bill in equity by William .Smith 
against the Glendale Elastic Fabrics Com- 
pany for the infringement of cei-tain letters 
patent.] 

Thomas A. Jenekes, for complainant. 

B. R. Cm'tis, and Benjamin Dean, for de- 
fendant. 

SHEPDBY, Circuit Judge. This is a bill in 
equity founded on alleged infringement of let- 
ters patent, reissued to the complainant, num- 
bered respectively, 2,843 and 2,844. The orig- 
inal patent was granted to the complainant on 
the fifth day of April, 1853; extended for seven 
years from the fifth day of April, 18G7; reis- 
sued on the eighteenth day of June, 1867; and 
again reissued in three divisions, numbered 
2,843, 2,844 and 3,014. The latter reissue, 
3,014, covered the fabric made upon the mech- 
anism covered by reissues 2,843 and 2,844, and 
was the foundation of the suit in behalf of this 
complainant against Nathan Nichols, decided 
against this complainant at the October tei-m,. 
1872, of this court. The claims of division A, 
2,843, and division C, 2,844, are respectively 
as follows: "The process herein specified, of 
weaving, consisting in the use of stationary 
warps in combination with moving warps and 
filling that inclose such stationary warps, sub- 
stantially as set forth." "The heddle or its 
equivalent, for supporting the stationary cen- 
ti'al warps, in combination with mechanism, 
substantially as set forth, for performing the 
weaving." 

The answer does not specifically deny that 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [AflSrmed in 100 U. S. 110.] 
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the defendant has used looms and processes 
iu the manufacture of elastic weighing substan- 
tially like those covered by the complainant's 
patents, and the evidence in the record estab- 
lishes the fact of such use. 

The defence is based upon a denial that the 
complainant was the original and first in- 
ventor of what is claimed in the reissued pat- 
ents. 

The evidence in the very voluminous record 
presented in this case relates principally to 
the product, and but a small portion of it has 
any relevancy to the issue of the novelty of 
the invention of the mechanism described in 
the claim in reissue 2,844. Ferdmand Doebly 
and Heniy G. Gurney, witnesses in behalf of 
the defendant, testify to the use of looms with 
stationary wai-ps before the date of complain- 
ant's invention. Neither of them give any 
drawing or model of the looms to which they 
testify, nor do the witnesses themselves, or 
any experts in the case, testify that the mech- 
anism described by them was substantially 
like that described by the complainant in his 
specification. In the case of Gurney, only a 
trifling quantity of the elastic web was made 
in the loom described by him. It is not easy 
to determine from the testimony how much of 
the product, which Doebly says was made by 
his father, was made on the loom with a sta- 
tionaiT warp. I think they are to be regarded 
in the light of abandoned, and, judging from 
the specimens of the work filed as exhib- 
its in the case, as unsuccessful, experiments 
before the date of complainant's invention. 
There, is considerable testimony in the ease 
tending to show that the elastic webbing can 
be well made by the use of a rising and falling 
rubber wai-p. Machinery operating in that 
way is open to be used without infringing the 
complainant's patent. The fact that defend- 
ant prefers to use the mechanism patented to 
complainant is evidence that there is sufficient 
utility in the invention to support a patent. 

Decree for complainant. 

[On appeal to the supreme court this decree 
was affirmed. 100 U. S. 110. 

[For other eases involvinj? this patent, see 
Elastic Fabrics Co. v. Smith, 100 U. S. 110; 
Smith V. Elliott. Case No. 13,041; Smith v. 
Nichols, Id. 13,084; s. c, 21 Wall. (88 U. S.) 
112.] 

Case Wo. 13,051. 

SMITH et al. v. GLOVER. 

[2 Cranch, O. O. 334.] i 

Circuit Court, District of Columbia. Oct. 
Term. 1822. 

Notes— Notice op Dishoxor— Cdstom is Wash- 

IXGTOS. 

In the county of Washington. D. C, according 
to the usage and practice of the banks and no- 
taries pubUc in that county, demand of payment 
of a promissory note, and notice to the indorser 
on the day after the last day of grace, is not too 
lato to charge indorsers resident in that county 



having a knowledge of such usage and prac- 
tice at the time of indorsing. 

Assumpsit against the indorser of the prom- 
issory note of Cruikshank and Owens, for 
$216.85 at four months after date, due 13th- 
16th of June, 1817. The demand and notice 
were on the 17th. 

Verdict for the plaintiffs [Smith & MorganJ 
subject to the opinion of the court on a case 
which stated, that it had for many yeai-s 
been the usage of the banks and notaries 
public in the county of Washington to de- 
mand payment of promissory notes on the 
day after the last day of grace, and, if not 
paid, to give notice to the indorsers on the 
same day, although the usage had been dif- 
ferent in the other county in this district, 
and in the commercial cities of the United 
States genei-ally, where the usage was to de- 
mand payment and give notice on the last 
day of gi-ace. Tliat in 1816, and at other 
times, payment of notes drawn or indorsed 
by the defendant [Charles Glover] had been 
demanded on the day after the last day of 
gi-ace; and that the defendant had been a 
director of one of the banks in Washington 
county. That the makers of the note, Cruik- 
shank and Owens, had made a deed of as- 
signment to the defendant of all their stock 
in trade and the debts due to them, in trust 
to sell the goods and collect the debts, and 
out of the proceeds thereof, to indemnify him- 
self against all his indorsements for them, 
and to divide the surplus among his other 
creditors pari passu. 

THE COURT rendered judgment for the 
plaintiffs. 



SMITH (GOODYEAR DENTAL VULCAN- 
ITE CO. v.). See Case No. 5,598. 
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Case "No, 13,052. 

SMITH V. GORDON et al. 

[2 N. Y. Leg. Obs. 325; 6 Law Rep. 313.] 

District Court, D. Maine. Oct. 2, 1843. 

Bankruptcy— Suit bt Creditok— RmuT of As- 
signee TO Prosecute — Liex. 

1. A creditor of a banlirupt by filing a bill in 
equitv against the bankrupt and his trustee for 
discovery and relief, before the petition of the 
debtor to be declared a bankrupt, does not re- 
quire a lien or right of priority against the as- 
sets in the hands of the trustee, that is pro- 
tected under the last proviso of the second sec- 
tion of the bankrupt law [of 1841 (5 Stat. 440) j. 

[Distinguished in Trow v. Lovett, 122 Mass. 
572.] 

2. If the suit is pending at the time of the pe- 
tition in bankruptcy, the assignee, when ap- 
pointed, has a right to take upon himself the 
control and management of the suit, for the 
benefit of the general creditors. 

3. If he elect to prosecute the suit for the ben- 
efit of the estate, it must be on condition indem- 
nifying the plaintiff in the suit for all his rea- 
sonable expenses incurred in prosecuting it, 
and in taking himself the responsibiUty of cost.s. 

[Cited in Norton v. Switzer, 93 U. S. 3G6.] 
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4. If he elect not to take the suit into his 
own Imnds and allow the plaintifE in equity to 
proceed to a final decree, such decree will give 
the plahitiCf a lien or rii?ht of priority against 
the property that is within the saving of the 
liroviso." 

5. Though all the property and rights of prop- 
■erty of the bankrupt, are by operation of law 
-transferred to and vested in the assignee by 
virtue of the decree of bankruptcy, the assignee 
is not bound in all cases to take possession of 
•every part. 

[Cited in Re Ttn Eyck. Case No. 13,829; 

Glenny v. Langdou, 9S "0. S. 30.] 
[Cited in Berry v. Gillis, 17 N. H. 15.] 

6. If any of the property or any right of prop- 
■crty would be rather a burden than a benefit to 
the estate, the assignee will not ordinarily be 
bound to take possession of it. 

[Cited in Glenny v. Langdon. 98 U. S. 30; 
Garrett v. Sayles. 1 Fed. 377J 

7. If he elect not to take, the jiossessory right 
remains in the bankrupt, and is good against 
all the world but his assignee. 

[Cited in Amory v. Lawrence, Case No. 336.] 

S. The assignee's right of election must be es- 
ereised within a reasonable time. If he lie by 
for an unreasonable time and allow tliird per- 
sons in the prosecution of their legal rights to 
acquire an interest or lien on the property, he 
will be held by such delay to have made his 
election not to take. 

[Cited in Re McKinney. 15 Fed. 538; Taylor 
V. Irwin, 20 Fed. 620.] 

In bankruptcy. This case was heard on 
41 motion to dissolve an injunction issued on 
the petition of Smith, the assignee of [A. D.] 
Lowell, to resti-ain the defendant from carry- 
ing into execution a decree in equity of the 
state court in his favor, against Lowell and 
Lis trustee, Tukey. The bill was filed by 
■Gordon in December, 1839, charging that 
Lowell, having in 1836, failed in trade and 
stopped payment, purchased a valuable fann 
in China, and paid for it with his own mon- 
•ey, and caused the same to be conveyed to 
Tukey for the purpose of keeping it from his 
creditors, who held it in secret trust for the 
Ijenefit of Lowell, the bankrupt. The cause 
proceeded, and was brought to a hearing ia 
June, 1841, but owing to causes which it is 
not necessary here to state, the decree was 
not made until June, 1843. While the bill 
was pending, Lowell petitioned for the bene- 
fit of the bankrupt law, and was by a decree 
of the court duly declared a banknipt, March 
2, 1842, but no certificate of discharge has 
yet been gi*anted. After the decree of the 
-court on the bill in equity in favor of Gor- 
don, on the petition of the assignee claiming 
the benefit of the decree as assets for the 
general creditors, an injunction was granted 
restraining the plaintiff in equity from carry- 
ing the decree into execution, and the ques- 
tion now was on dissolving the injunction. 

Mr. Rand, for assignee. 
F. Allen, for Gordon. 

WARE, District Judge. It is contended on 
"behalf of the defendants that they acquired a 
lien against the property in question, by the 
filing of their bill, that is within the saving 



of the last proviso of the second section of 
the banknipt act; and the case Ex pai-te 
General Assignee [Case No. 5,305], is relied 
upon as a conclusive authority in their favor. 
If that case, decided under another jurisdic- 
tion, is applicable to the jurisprudence of this 
state, it must be admitted that -the authority 
is directly in point. That case was decided 
in the Noithera district of New York, and 
was, what in that state is called a creditors' 
bill; that is, a bill by a judgment creditor 
for the pui-pose of discovering and reaching 
property, which cannot be taken on an exe- 
cution at common law. "It is," says Judge 
Conkling, "a highly stringent remedy in fa- 
vor of judgment creditors given (or recog- 
nized) and regulated by statute," and by the 
constniction of the statute, or by usage in 
that state, is held to give to the creditor a 
lien, a priority or privilege against the assets 
discovered, to have them appropriated to the 
payment of his debt, in preference to the 
other creditors. It is to be observed that 
the decision in this case is professedly placed 
on the statute and the local usage of that 
state, and not on the general principles of eq- 
uity jurisprudence. Eager v. jpriee, 2 Paige, 
333; Corning v. White, Id. 567. It does not, 
therefore, necessarily follow that a lien will 
be gained by the mere filing of such bill in 
this state, where no such statute exists and 
no such local usage prevails, modifying or 
extending the general remedies in equity. 
The clause of the bankrupt act saves rights 
and liens, which are valid by the laws of the 
states respectively and these liens may be 
various in the different states. The bank- 
rupt act adopts the laws of the states re- 
spectively, and saves the liens in each state, 
which are valid by its own laws. 

Whether tlie filing of a bill in equity by a 
judgment creditor, for the purpose of reach- 
ing property, which the debtor had conveyed 
in fraud of creditors, will give the plaintiff 
a lien or xlght of prior payment out of the 
property discovered over the other creditors, 
has never yet been decided in this state.' The 
case of M'Dermutt v. Strong, 4 Johns. Ch. 
687, in some of its features bears a strong 
analogy to the present case. That was a 
controversy between the assignees of an in- 
solvent debtor and a judgment creditor for 
the possession of equitable property, which 
could not be reached by an execution at com- 
mon law. The defendants claimed to hold 
the property as assignees of an Insolvent 
debtor for the benefit of his general creditors, 
and the plaintiff ^ claim It as judgment and 
execution creditors, entitled to a preference 
over the general creditors. The court decid- 
ed in favor of the claims of the plaintiffs. 
And the reasoning of the court proceeds on 
the general principles of equity, and not on 
the local statute or any peculiar usage of 
local jurisprudence. Their preference, how- 
ever, was placed not on the ground that they 
had filed a bill in equity for the purpose of 
reaching their property and having it ap- 
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plied to the satisfaction of their debt, but 
that they had acquired by their judgment 
and execution a legal preference and lien on 
the property. It -n^as the judgment, and not 
the filing of the bill in equity, that was 
held to give them the preference. The deci- 
sion, if I rightly understand it, stands on the 
general rule of equity in the administration 
of assets, that a creditor, -who by his dili- 
gence has obtained a judgment, is enti'ded in 
the administi-ation of the assets in a court 
of equity, against the heir of an executor, to 
a preference over the general creditors. 
Thompson V. Brown, 4 Johns. Ch. 643. Un- 
der the banlirupt law a judgment creditor 
has no such preference over the other cred- 
itors, but must come in under the bankrupt- 
cy, and share equally with them. If indeed 
the judgment creditor had attached this 
property to his suit at law, and thus ac- 
quired an inchoate lien, that might have 
been so perfected by a judgment as to bring 
it within the saving proviso of the act; but 
in the case of this creditor there was no at- 
tachment, and by the law of this state a na- 
Ised judgment without an attachment gives no 
lien on the lands of the debtor. 

The creditor's lien, therefore, if he has one, 
stands on his bill in equity, and the proceed- 
ings under it The special object of the suit 
was to reach property particularly described 
in the bill and alleged to have been fraudu- 
lently placed by Lowell in the hands of Tu- 
key for the purpose of keeping it from his 
creditors, under a secret trust for Lowell, the 
bankrupt. It is supposed that a bill of this 
nature is a sort of proceeding in rem, and 
gives to the creditor in equity a prefei-ence or 
right of prior payment out of the property 
over other creditors. But if the institution 
of a suit in equity gives to the plaintiff a 
privilege or priority, it is a privilege or lien 
analogous to that of an attachment, and in 
this circuit it has been decided upon grounds 
that I believe are satisfactory to the profes- 
sion, that the lien created by an attachment 
is not such a lien as is within the proviso un- 
til it is perfected by a judgment Ex parte 
Foster [Case No. 4,960]. Allowing, then, for 
the filing the bill all the effect that is con- 
tended for, by this analogy it will not create 
such a lien as is within the proviso until it is 
confirmed by a decree. And as the lien was 
but inchoate and imperfect when the decree 
of bankruptcy passed, the right of the bank- 
rupt to the property, whatever it was, passed 
to the assignee. And this conclusion is in 
conformity with the principjes which govern 
in equity, in the administi-ation of assets. A 
creditor may file a bill against the personal 
representative or the heir of a deceased debt- 
or, for the discovery of assets and the pay- 
ment of his debt; and on such a bill the 
court may make a decree in his favor. 1 
Story, Eq. Jur. § 546. And as a decree is in 
equity, although it is not regarded at law, of 
equal dignity with a judgment, the decree 
will give the same priority or preference in 



the administration of assets as a judgment; 
that is, it will give to the creditor a priority 
or preference over the other creditors. 
Though it seems that the court may on such 
a bill enter a more general decree for the 
benefit of all their creditoi-s, such as is en- 
tered on what in equity is properly called a 
creditoi-s' bill, that is, a bill which a creditor 
brings for himself and for all the other cred- 
itors who choose to come in and prove their 
debts tmder the decree (1 Story, Eq. Jur. § 
546, note 2, § 547; Thompson v. Brown, 4 
Johns. Ch. 620, 631), if in point .of fact such 
is not the decree most usually made (4 Johns. 
Ch. 631, 688; Martin v. Martin, 1 Yes. Sr. 
211; Douglas v. Clay [1 Dickens, 393], cited 
in 10 Yes. 40; Brooks v. Reynolds, 1 Brown, 
183). Such a general decree is considered as^ 
a judgment for all the creditors, and binds 
the assets so as to exclude all preferences 
after the decree. But a creditor neither at 
law nor in equity gains any preference by a 
race of diligence before judgment or a de- 
cree. It appears to me therefore that Gor- 
don gained no preference or exclusive right 
to have his debt satisfied out of this prop- 
erty by the institution of his suit alone, on 
the general principles of equity, however it 
may be under the statute of New York; but 
when that suit was carried to a final decree, 
the decree did give him such preference. The 
true course, it seems to me, would have been 
for the assignee, after the decree of bankrupt- 
cy, to have come in and taken the manage- 
ment of the suit into his own hands, for the 
benefit of all the creditors. 

But there is another ground upon which I 
think Gordon has a right to hold his proper- 
ty, or so much of it as will satisfy this debt 
against the assignee. By the bankrupt act, 
all the property and rights of property of the 
banknipt, by force of the decree of bank- 
ruptcy, pass to the assignee by operation of 
law, and become vested in him as soon as it 
is appointed. But though the legal title 
passes, he is not bound to take possession of 
all. It is perfectly well settled with respect 
to leasehold estates, under the English bank- 
rupt laws, that the assignee is not bound to 
take the lease, and charge the estate with 
the payment of rent. Copeland v. Stephens, 
1 Bam. & Aid. 593. The rent may be greater 
than the value of the lease, and thus the es- 
tate may be burthened instead of being ben- 
efited by taking the lease, and in such a case 
the damnosa hereditas may be abandoned by 
the assignee. I have had occasion to consid- 
er this question in another case, and I came 
to the conclusion that this doctrine equally 
holds under our bankrupt law. Ex parte 
Whitman, Dec., 1842.i And I take the prin- 
ciple to be a general one, that the assignee is 
not at least ordinarily bound to take into his 
possession property, which will be a burthen 
instead of a benefit to the estate. If the as- 
signee elects not to take, the property re- 
mains in the bankrupt, and no one has a 
riglit to dispute his possession. His posses- 



1 [Unreported.] 
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sory title is good against all the world but 
Ills assignee. Webb v. Fox, 7 Term R. 391; 
Fowler v. Down, 1 Bos. & P. 44. Tbus in this 
■ease if the assignee elected not to take the 
right of tlie bankrupt and charge the estate 
with the costs of a suit in equity, the issue of 
which was uncertain, the right, whatever it 
was, remained in. the banki'upt, and might 
be pursued by any creditor who had not 
proved under the bankruptcy. But the as- 
signee now elects to claim the property. Ad- 
mitting that the claim might have been main- 
tained, if it had been asserted while the bill 
in equity was pending, and I am of the opin- 
ion, on the whole, that it might, and conced- 
ing further tliat a final decree of the court 
is not a bar to the claim which I think it is; 
still my opinion is, that for another reason 
it is too late for the assignee successfully to 
make the claim now. If the assignee may 
elect to take or not to take any part of the 
banknipt's property, some period of time 
must be limited within which the election is 
to be made. If he elects not to take, the 
property remains in the bankrupt, for his 
possession gives him a good title against 
eveiy person except the assignee, and the as- 
signee cannot be allowed to hold the title in 
tliis kind of abeyance for an indefinite or tm- 
limited period. If with the knowledge of the 
bankrupt's title, or with the means of knowl- 
edge, he stands by without asserting his 
claim for a length of time, and allows third 
persons in the .prosecution of their legal 
rights to acquire an interest in the propeiiy, 
it appears to me that he then comes too late 
to assert his claim; that the time for his 
election is then passed. In this ease, the 
property or ::ight of property, had been in 
litigation for more than two years, when 
Lowell was declared a banknipt. Large ex- 
penses had been incurred in the prosecution 
of the suit, and the issue was still undecided 
and doubtful. Admitting that the assignee 
had then a right to assert and maintain his 
claim, he must be allowed a reasonable time 
to investigate the title, and determine wheth- 
er it would be for the interest of the credit- 
ors to assert his claim or not. If he had 
elected to assert his rights, it must have 
been on the condition of reimbursing to the 
plaintiffs In equity the reasonable e^euses 
they had incurred in the prosecution of the 
suit, and of becoming responsible for costs. 
If the assignee had no assets in his hands to 
meet these expenses, and such was the fact 
in this case, it would be imreasonable to re- 
quire him to assert a doubtful claim for the 
sole benefit of the creditors at the hazard of 
being personally liable for the expenses and 
costs. But the general creditors might have 
come forward and required him to assert his 
rights by giving him an indemnity. But it 
would be iiighly inequitable to allow either 
the creditors or the assignee to stand by and 
await.the issue of a doubtful suit, and where 
it is decided in favor of the plaintiff, to come 
forward and wrest from him the finiits of an 



expensive and hazardous litigation. On this 
ground, I think it is too late for the assignee 
in behalf of the general creditors,' now to 
elect, to asseit his title. The injunction must 
therefore be dissolved. 
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SMITH V. HAMMOND. 
[Hoff. Op. 532.] 
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Shipping — Registbt Laws — Repeal — Sale to 

FoREiGNEiis — Repurchase — Misconudot of 

Collector— Liability for Dajiages. 

n. The act of March 27, ISOi (2 Stat. 296), 
taking away the privileges of American ships 
from vessels owned hj naturalized citizens who 
continued to reside' for a certain time in for- 
eign countries, but which further provided that 
nothing therein contained should prevent the 
registering anew of vessels before registered, in 
ease of a sale thereof to American citizens, did 
not repeal the act of June 27, 1797 (1 Stat. 523), 
which denied registry to American vessels cap- 
tured and condemned by a foreign power, etc., 
even if they again became American property,] 

[2. The act of June 27, 1797, which declares 
that no registered American vessel "seized or 
captured, and condemned under the authority 
of any foreign power, or that shall by sale be- 
come the property of foreigners," shall thereaft- 
er be permitted to receive a new register al- 
though she again becomes American property, 
does not apply to American vessels sold at pri- 
vate sale to foreigners, and again repurchased 
by Americans; and such vessels are entitled to 
be registered anew.] 

' [3. A collector who wrongfully refuses to re- 
register a vessel which, being originally Ameri- 
can, was sold to a foreigner, and then again 
purchased by an American, is not personally 
liable in damages, when his refusal is based on 
an honest mistake in the construction of the / 
law.] 

[This was an action at law by Smith against 
Hammond, collector of the port, to recover 
damages for his refusal to grant a certificate 
of registry to a certain vessel.] 

HOFFMAN, District Judge. This action 
is brought against the defendant, collector of 
this port, to recover damages for a refusal by 
him to grant a certificate of registry to a cer- 
tain vessel alleged to be entitled thereto. The 
ship in question is an American vessel, and 
has been heretofore registered. Her fonner 
American owner sold her, however, to a for- 
eigner, by whom she has been resold to her 
present owner, an American citizen. During 
the whole time that she continued to be the 
property of her foreign owner she remained 
in this port, and was used as a storeship; but 
her American owner now desires a certificate 
of registry, in order that she may be sent to 
sea and enjoy the privileges of an American 
vessel. It is not suggested that the refusal 
of the collector proceeds from malice, caprice. 
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or willfulness; but it is founded solely on the 
construction given by Mm to the registry laws, 
under which, as he considers, the vessel is not 
entitled to be registered anew. It is said that 
the department concura with him In the view 
taken of the statutes. 

Under these facts two questions arise: 1. 
Is the vessel entitled to be registered anew? 
2. If she be, is the collector, under the circum- 
stances, personally liable for damages occa- 
sioned by his refusal to register? 

1. The provision of the statute which, in the 
opinion of the collector, prohibits the registering 
anew of the vessel, is as follows: "Be it en- 
acted, that no ship or vessel which has been 
or shall be registered pursuant to any law of 
tlie United States, and which hereafter shall 
be seized or captured, and condemned under 
the authoritj'- of any foreign power, or that 
shall by sale become the property of a for- 
eigner or foreigners, shall, after the passing 
of this act, be entitled to, or capable of receiv- 
ing a new register, notwithstanding such ship 
or vessel should afterwards become American 
property, but that all" such ships or vessels 
shall be taken and considered to all intents 
and purposes as foreign vessels: provided, that 
nothing in this act contained shall extend to 
or be construed to affect the person or per- 
sons owning any ship or vessel at the time of 
the seizure or capture of the same, or shall 
prevent such owner, in case he regain a prop- 
erty in such ship or vessel so condemned by 
purchase or otherwise, from claiming and re- 
ceiving a new register for the same, as he 
might or could have done if this act bad not 
been passed." Act June 27, 1797. 

It is contended by the counsel for the plain- 
tiff that this act is repealed by the proviso to 
the first section of the act of March 27, 1804." 
But to this construction of that section I jim 
unable to assent. Independently of the fact 
that the section does not refer in any manner 
to the act of 1707, but purports to amend an 
entirely ditferent act,thatof 1792 [1 Stat. 287],— 
and should therefore be construed, if possible, 
so as to give efficacy to the statutes. I do 
not see that its language admits, still less de- 
mands, the construction sought to be put upon 
it by the plaintiff's counsel. The object of 
the law was to take away the privileges of 
Ainerican ships from all vessels owned by 
naturalized citizens who have contiimed to re- 
side for a certain time in foreign countries, 
unless such resident be a consul or public 
agent of the United States. The proviso mere- 
ly enacts "that nothing herein contained" — 
that is, in the enactment just recited — "shall 
prevent the registering anew of any ship or 
vessel before registered in ease of tlie sale 
thereof to any citizen or citizens resident in 
the United States," The object and effect of 
this law are apparent: To deprive the ship of 
her American privileges while owned by a non- 
resident naturalized foreigner, but to restore 
her to those privileges whenever she passed 
into the hands of a resident citizen. This was 
the whole intent of the law, nor can I per- 



ceive that it, either in terms or by implica- 
tion, repeals the law of 1797, which applies 
to a different case, and was intended to ac- 
complish a different object. But the inquiry 
presents itself,— an affirmative answer to which 
seems to have been assumed,— does the act 
of 1797 prohibit the registering of a ship in 
the situation of the plaintiff's vessel? In my 
opinion, it does not. If the operation of that 
act be to deprive forever every American ves- 
sel which may, for no matter how short a 
period, have become the property of a for- 
eigner, of all right to be restored to American 
privileges, though she may afterwards be own- 
ed by a citizen, it is difficult to conjecture the 
motive of the law. The policy of the registiy 
law is to give certain advantages to American 
built and American owned vessels. Vessels 
in the situation of the plaintiff's ship satisfy 
both these conditions. What motive can be 
assigned for depriving a ship — belonging to the 
very class which the laws intended to protect 
—of all her privileges for the seemingly insuf- 
ficient reason that duiing one period of her 
existence she may have been owned by a for- 
eigner. If such be the law, not only is an 
American owner of an American built ship un- 
reasonably deprived of an important privilege, 
but the value of the vessel in the hands of 
her original American owner is unnecessarily 
impaired, for the foreign purchaser will be un- 
willing to offer for her a price as high as 
he might have been ready to give if he were 
able to dispose of her to some American vendee, 
in whose hands she would regain her national 
character. If the object of the act were to 
denationalize forever all American vessels sold 
to foreignei"S, it would seem that enrolled ves- 
sels are at least as much within its policy as 
registered vessels; and yet the first clause of 
the act only mentions "vessels which have 
been or shall be registered." and declares such 
vessels incapable of receiving a new register. 
But the strongest argument against the con- 
stniction under consideration, is that derive<l 
fiom the terms of the proviso. The vessels re- 
ferred to in the first clause of the section, are 
those "wliich shall hereafter be seized or cap- 
tured, and condemned mider the authority of 
any foreign power, or that shall by sale be- 
come the property of a foreigner or foreign- 
ers." These vessels were declared incapable 
of being re-registered by any American citi- 
zen. The proviso obviously was intended to 
make an exception in favor of the previous 
American owners. The exception in the pro- 
viso otight, therefore, to embrace the owners 
of all vessels included within the description 
in the general clause of the law. But if that 
description be construed to embrace vessels 
which have been sold at private sale to for- 
eigners, the exception does not in terms ex- 
tend to tlie ownei-s of such vessels,— for the 
proviso only enacts "that nothing in the act 
contained shall extend to or affect the persons 
owning any ship or vessel at the time of the 
seizure or capture of the same, or shall pre- 
vent such owner, in case he regain a property 
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in such ship or vessel so condemned, from re- 
ceiving a new register," etc. If the terms of 
this proviso he considered in connection vsith 
the foregoing enactment, to limit the operation 
of which it was introduced, it seems clear to 
me that the true intent of the statute was to 
embrace within its provisions only such ves- 
sels as might he seized or captured and <K)n- 
demned, or, by sale under the authority of any 
foreign power, become the propeity of a for- 
eigner. By construing the word "or" to mean 
"and," in the last part of the clause descrip- 
tive of the vessels to which it was intended 
to apply, the meaning of the enactment would 
be unmistaliable; and such a construction has 
sometimes been resorted to by courts in cases 
lilie the present, Douglass v. Eyre [Case No. 
4,032]; Smith, Comm. 733; Cro. Eliz. 307,— 
and the same effect would be given to the stat- 
ute if the order of the phraseology is inverted, 
and the words "under the authority of any 
foreign power" are placed after the word 
"sale." If such be the meaning of the statute 
its object and policy are at once apparent. 
Passed at a time when our commerce was con- 
tinually the subject of spoliation, it was in- 
tended to provide that the ships so talien from 
us should in the hands of their captors have 
the least possible value; that the price, at 
which on condemnation they might be sold, 
should at least not be enhanced by the expec- 
tation on the part of the foreign purchaser, of 
subsequently selling her to an American citi- 
zen in whose hands she might regain her na- 
tional privileges; and that as we were un- 
able at that time to maintain om* neutral rights 
inviolate, we would at least, diminish as far 
as possible to foreigners the fruits of their 
spoliations. Under this view of the statute tlie 
proviso becomes expedient and consistent, for 
it secures to the former owner the advantage 
of being able to buy back his vessel at a di- 
minished rate, as in his hands alone she regains 
her national privileges, and the effect of the 
injury he has suffered by her seizure and con- 
demnation is thus mitigated so far as congi'ess 
could effect that object. But if tbis act be 
construed to embrace vessels sold at a private 
sale to a foreigner, it is difficult to imagine why 
an exception should be introduced or a dis- 
crimination made in favor of the previous 
owner, for every consideration of policy would 
seem to apply to the vessel in his hands, as 
strongly as in those of any other American 
citizen. If the object of the law was to dena- 
tionalize forever all vessels which might be- 
come the property of a foreigner, it is singular 
that the act did not say so in terms; and yet 
it speaks only of vessels which shall "by sale" 
become such property, leaving the case of ves- 
sels which may by gift or in any other mode 
become foreign property unprovided for; and 
yet there is as much reason for denationaliz- 
hig such vessels as those which may be sold 
to a foreigner. 

If then the statute be constnied as prohibit- 
ing the registering anew of those vessels only 
wJiich have by seizure, condemnation, or sale 



under the authority of any foreign power be- 
come the propei-ty of a foreigner, the next 
point for determination is, can this action be 
maintained against the collector for damages 
arising from the refusal to register, that re- 
fusal having arisen solely from a mistake in 
the construction of the law? I think that it 
cannot. In Drewe v. Coulton, 1 East, 563, 
note, Wilson, J., says: "This is in the nature 
of an action for misbehavior by a public officer 
in his duty. Now I think that it cannot be 
called misbehavior unless maliciously and wil- 
fully done, and that the action will not be for 
mistake in law." In Jenkins v. Waldron, 11 
Johns. 121, Spencer, J., says, for the whole 
court, "It would in our opinion be opposed to 
all the principles of law, justice and soimd 
policy, to hold that officers called upon to ex- 
ercise their deliberate judgments are answer- 
able for a mistake in law, either civilly or 
criminally, when their motives are pure and 
imtainted with fraud or malice." And the 
same views were expressed in Vanderheyden 
V. Young, 11 Johns. 160. The same doctrine 
was held in Wheeler v. Pattei-son, 1 N. H. 
90, and in Seaman v. Patten, 2 Gaines, 313- 
315, and it received the sanction of the su- 
preme court, in Wilkes v. Dinsman, 7 How. 
[48 U. S.] 131, where all the cases above cited 
are referred to with approbation. This prin- 
ciple, thus firmlj^ established, is decisive of the 
present case, as no doubt -can, I think, be en- 
tertained of its applicability to it. The de- 
murrer must therefore be* sustained. 
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SMITH et al. v. HARTWELL. 

[4 McLean, 206.] i 

Circuit Court, D. Illinois. June Term, 1847- 

Jddgmest— MoTiox TO Set Aside— Power of 
Attorney. 

A judgment will not be set aside on motion, if 
entered under a power of attorney, before the 
obligation becomes due. 

[This was an action by Smith, Mui-phy & 
Co. against John Hartwell to recover the 
amount of a bond.] 

Thompson & Lincoln, for plaintiffs. 
Mr. WaiTen, for defendant. 

OPINION OP THE COURT. On the lltli 
November, 1846, .Tohn Hartwell executed a 
bond to the plaintiffs, in the penalty of eight 
thousand dollars, conditioned for the pay- 
ment of four thousand in one year from the 
date. On the same day, a power of attorney 
was executed by Hartwell to Sibley, or any 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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other attorney at law, autliorizing him to 
appear in any suit brought or to he brought 
against said Hartwell, at the suit of the 
plaintiffs, on said obligation, as of any term 
or time, past, present, or any other subse- 
quent term or time, there or elsewhere to be 
held, and confess judgment thereupon against 
me, the said Hartwell, for the sum of eight 
thousand dollars, etc. In December, 1S16, by 
Tiilue of the above warrant, a judgment was 
confessed by E- A. Thompson, an attorney at 
law in this court, for eight thousand dollars; 
and a remittitur at the same time was en- 
tered for upwards of five thousand dollars, so 
as to reduce the judgment to the sum due. 
And a motion is now made to set aside the 
judgment, on the ground that it was entered 
on the bond before it was due. Affidavits 
were read, showing the transactions between 
the plaintiffs and defendant, and the amount 
due. The court set aside the judgment, on 
-the ground that there was no appearance, 
and the judgment was entered prematurely. 
There was no appearance by the defendant. 
The bond was a part of the power of attor- 
ney. From the facts, the court have no 
doubt that the attorney acted in good faith. 
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SMITH V. HEISKEIiL. 

[1 Cranch. 0. O. 99.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1802. 

Fixtures— Stoves — Vendor akd PoiiOHASEn. 

Franklin stoves fised, in the usual manner 
with bricks and mortar, pass to the vendee of 
the house. 

[Cited in Rahway Sav. Inst. v. Irving St. Bap- 
tist Church, 36 N. J. Eq. G2.] 

Trover for Franklin stoves fixed in the fire- 
places of the house which the defendant pur- 
chased of the plaintiff. They were fixed In 
the usual manner with bricks and mortar. 
The jury found that when the plaintiff sold 
the house to the defendant, he expected to be 
paid for the stoves in addition to the price of 
the house. The cases cited were, Lawton v. 
La^vton, 3 Atk. 13; 2 Bac. Abr. (Gwillim's 
Ed.) 420- 

Judgment for the defendant, it being a case 
between vendor and vendee. 
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SJIITH V. HAZEL. 
[3 Cranch. 0. G. 53.] i 

Circuit Court, District of Columbia. Dec 
Term, 1826. 

Replevin — ^Title— Mitigatiox of Damages. 

In an action upon a replevin bond the defend- 
ant may, in mitigation of damages, give evi- 
dence of title in himself of the property replev- 
ied. Qusere? 

Debt on replevin bond [by William Smith 
against Zaehariah Hazel]. The plaintiff in 
replevin was non-prossed, and the defendant 
had judgment for a return. The writ of re- 
torno habendo was returned "elongata." 

Mr. Wallach, for defendant Hazel, offered 
to give evidence, in mitigation of damages, 
that the property of the goods replevied was 
in him"; and cited McDaniel v. Fish [Case 
No. 8,744], in this court, at December term, 
1818, and Wilson v. Slye [unreported]. 

THE COURT, at first, thought that the evi- 
dence was not admissible, because it was 
matter of defence to • the original suit, of 
which the plaintiff in that suit might have 
availed himself, but did not, and that the de- 
fendant could not give evidence that the 
plaintiff in this suit ought not to have had 
judgment in the replevin; but, upon recon- 
sideration, permitted the defendant to give 
the evidence, reserving a right to the plaintiff 
to move for a new trial, on the ground of ad- 
mitting improper evidence. 

Verdict for the plaintiff, $200 damages. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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SMITH V. HIGGINS. 
Circuit Court, S. D. New York. 



1856. 



Patents — Isfringemest — Damages — ^Theout vr 

1. The general rule is, that the patentee or hi& 
assignee, in case of an infringement or appro- 
priation of his invention by another without 
his Ueense, is entitled to the actual damages he 
has sustained by reason of such infringement. 

2. The theory or principle in respect to dam- 
ages is, that a third person who adopts, appro- 
priates, or uses the improvement of another, 
interferes with his custom, his monopoly, or, 
rather, property, and affects the benefits which 
he would otherwise be entitled to. 

3. The rule excludes any exaggerated or vin- 
dictive damages which are sometimes allowed 
in cases of wilful trespass. 

4. In order to constitute an infringement, it 
is not necessary that the arrangement and com- 
bination of the party charged with the infringe- 
ment should be the same to the eye, or m pomt 
of fact. If they embody the ideas of the pat- 
entee, and the machinery of the defendant oper- 
ates by such adoption and appropriation, then, 
though the arrangement may be apparently 
different, in reality and in judgment of law, an 
infringement exists. 

[Cited in Law, Pat. Dig. 238, 309, to the 
points as stated above. Nowhere reported; 
opinion not now accessible.] 



Case ia"o. 13,068. 

SMITH V. HIGGINS. 
District Court, S. D. New York. 1857. 

Patents— Combination— Damages— Presump- 
tions— -Peiok Knowledge and Use 
— Identity. 
1. Where the right of recovery rests on a 
combination, the plaintiff must piove that all 
those parts substantial to their combination 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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have been used by the defendants. The em- 
ployment of one or more of those parts less 
than the whole will not constitute an infringe- 
ment. 

2. No precise standard by which damages are 
to be measured is supplied by the law. The 
statute gives the patentee his actual damages, 
but these must be proved; they cannot be pre- 
sumed. If he fails to give evidence to the 
point, the jury can award no other than nom- 
inal damages. 

3. It is exceedingly difficult to ^ve direct evi- 
dence of the real amount of damages. Facts, 
which imply damages, may be regarded as proof 
of damages, under the restriction that they do 
not warrant giving presumijtive or speculative 
damages. There must be either positive proof 
of damages, or facts proved which import the 
amount proper to be awarded. 

4. It is a presumption of law that what the 
patentee does not distinctly assert to be his 
invention was known before. 

5. It is to be assumed that persons obtaining 
patents have acquainted themselves with the 
state of the art in which they are interested as 
made known in books, or by machines built and 
put in use, and evidence is not admissible to 
prove the contrary: nor is it matter of inquiry 
whether machines described in printed works 
were ever practically put to use or not, 

6. A change in the forms or proportions of in- 
strumentalities — a substitution of one motive- 
power for another, a different position or gear- 
ing of the working apparatus, a superior finish 
in any other particular, resting in mere mechan- 
ical skill or taste, and not involving invention — 
does not render machines appearing to the eye 
exceedingly unlike substantially different in 
judgment of law. 

7. As to the question of infringement, it is 
a standing principle of law that every person 
is entitled to the free use of whatever was 
known and used prior to the patent which at- 
tempts to appropriate it as a new discovery; 
and it is unimportant whether the character 
and capacities of machinery open to general 
use are understood or not by the public at large, 
or had been used by many. It is sufficient to 
show the public had free means of access to it, 
and to employ it, and the law then presumes it 
was well known and in public use. 

8. If the thing used by a defendant corre- 
sponds substantially with that known and in 
use before the discovery of the patentee, or de- 
scribed in printed works, then his acts are 
no infringement of any right of a patentee; and, 
jf the thing used by the defendants and that 
patented to the plaintiff are substantially alike, 
the question of infringement will still depend 
upon the further inquiry whether the patentee 
was the first and original discoverer of the pat- 
ented invention. 

9. The question of identity is one of fact to be 
determined by the jury upon the evidence, un- 
der the instructions of the court as to what in 
law constitutes a substantial identity. 

10. One machine need not be a perfect trans- 
cript of the other, nor correspond exactly in ar- 
rangements, manner of action, or results. But 
a patentee is protected against any use of his 
invention by the employment of means appar- 
ently dissimilar to his own, if they possess the 
same functions, are employed for the same pur- 
pose, and embody a common principle. 

11. Nor is the substantial identity of two 
machines established by proof that they bring 
out the same products, and use the same me- 
chanical powers, and have other resemblances. 
But in such case the evidence must show that 
the two are of the same nature and character, 
and constructed and operated upon a common 
principle, and to the same purpose. 
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12. And it is exclusively the province of the 
jury to ascertain and determine whether the 
patentee is the original inventor of the inven- 
tion described in the patent, and whether the 
patent embraces the thing used by the defend- 
ants. 

[Cited in Law, Pat, Dig. 190, 239, 284, 337, 
364, 439, 457, to the points as stated above. 
Nowhere reported; opinion not now accessible.] 



Case No. 13,069. 

SMITH et al. v. HIGGINS et al. 

[1 Fish. Pat. Oas. 537.] i 

Circuit Court, S; D. New York. Dec, 1859. 

Patents — Akrangement and Combiitation — 
Prisciple op Patent. 

1, In order to constitute an infringement, it 
is not necessary that the arrangement and com- 
bination of the party charged with the infringe- 
ment should be the same to the eye as the pat- 
ented invention. If they embody the ideas of 
the patentee, and the machinery of the defend- 
ant operates by such adoption and appropria- 
tion, then, though the arrangement may be ap- 
parently different, in reality and in judgment 
of law an infringement exists. 

[Cited in brief in Tillotson v. Bamsay, 51 Vt. 
311.] 

2. Hence, it will not only be proper, but es- 
sential, that the jury should look into the ar- 
rangement and operation of the machinery used 
by the defendant, for the purpose of ascertain- 
ing whether or not it embodies within it the 
principle of the patentee; whether, or not, its 
successful operation is attributable to such ap- 
propriation. If it does, then it is an infringe- 
ment. If it does not, then there has been no 
infringement. 

This Tvas an action on the case [by Alex- 
ander Smith and Jonathan Smith against 
Alvin Higgins and others] tried by Sir. Jus- 
tice NELSON and a jury, and brought to re- 
coTer damages for the infringement of let- 
ters patent [No. 7,446] granted to Alexander 
Smith, June 18, 1850, and reissued May 11, 
1852 [No. 217], for a new and useful "appa- 
ratus for parti-coloring yarn," an undivided 
half of which was assigned to Jonathan 
Smith. 

The claims of the reissued patent were as 
follows:- "What I claim as my invention, 
and desire to secure tly letters patent, is the 
method substantially as specified, of parti- 
coloring 3'ams that have been reeled, by di- 
rect and free immersion by means of frames 
carrying the reeled yams, and combined 
with the vat containing the dyeing liquor, 
by means of machinery adapted to let down 
and draw up said frame, and measure the 
extent of immersion substantially as set forth. 
I also claim connecting one or both of the 
reels in each frame by means of slides, to 
admit of moving the reels from contact with 
the yams, while in the process of dyeing, 
substantially as specified." 

Chas. M. Keller and Samuel Blatchford, 
for plaintiffs. 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



SMITH (Case No. 13,059) 



[22 Fed. Cas. page 562] 



George Gifford, for defendants. 

NELSON, Circuit Justice (charging jury). 
Tlie patent in tliis case was originally grant- 
ed to Alexander Smith, June 18, 1850. On 
December 10, of the same year, an undivid- 
ed half of the patent was assigned to Jona- 
than Smith. The suit is in the name of the 
two. The patent was surrendered and reis- 
sued with an amended specification on May 
11, 1852. The suit is founded upon this reis- 
sued patent and amended specification. 

The first question to he considered by the 
court and jury is, what is the invention of 
the patentee? This we must ascertain and 
settle in order to be able to determine intel- 
ligibly whether or not it has been appropriated 
or infringed by the defendants. The inven- 
tion is described by the patentee as a new 
and useful apparatus for parti-coloring yam. 

It is therefore a patent for machinery— for 
the means to be used in this work. The pat- 
entee then refers to the modes of parti-color- 
ing in use at the time he made his inven- 
tion; the first being by printing, and the sec- 
ond by dipping the skeins into a dye-vat, 
the part not to be dyed being clamped, or 
tied, or wrapped around, to prevent the ac- 
cess of the dye. 

He then states that these methods in pre- 
vious use were imperfect, the printing not 
admitting of permanent colors, besides re- 
quiring complex machinery, and the dyeing 
by clamping, tying, etc., being unsuccessful 
on account of the access of the dye to the 
parts sought to be excluded. He then speaks 
of the nature of his improvement, which he 
says consists of parti-coloring yams that 
have been reeled, by means of direct immer- 
sion in the dye, by the use of movable 
frames, adapted to receive and hold the 
skeins at they are arranged upon a reel, and 
so combined with the dye-vat that they will 
permit the yarn to be let down to a deter- 
minate distance in the dye. There is then 
a particular description of the machinery 
used in this process, and finally, the more 
material part of the specification, particular- 
ly when we are inquiring as to the thing in- 
vented or discovered— the claim. What the 
patentee claims to have secured is the meth- 
od substantially as described, of parti-color- 
ing yams which have been reeled, by direct 
and free immersion, by means of frames car- 
rying the reeled yarns, combined with the 
dyeing-vat by machinery adapted to let 
down and draw up the frame and measure 
the extent of the immersion. The reel on 
which the yarn is reeled (which was exhib- 
ited in court) is not a part of the combina- 
tion, and as regards this question of novelty 
in the combination described by the pat- 
entee, and in which his invention consists, 
may be laid out of view. The thing invent- 
ed, then, is this: The horizontal frame car- 
rying the reeled yarns combined with the 
dyeing- vat by machinery adapted to let down 
and draw up this frame and measure the ex- 



tent of the immersion, or the extent of the 
line of dyeing upon the yam. In other 
words, the thing discovered is the combina- 
tion of the horizontal frame carrying the 
reeled yarns with the dyeing-vat by machin- 
ery—which must always be kept in view as 
very important— which lets down the frame 
carrying the yam, and draws it up, and at 
the same time measures the line of yam to 
be dyed. 

Now, this being the thing invented— the 
improvement patented— the next question Is, 
is it new and useful? It must be both in or- 
der to constitute a valid patent. The utility 
of the arrangement and combination I have 
not imderstood to be contested by the learn- 
ed counsel for the defendants. 

As to the novelty of the arrangement and 
combination, there has been introduced in 
the course of the trial, intending to boar up- 
on this question, as well as upon the ques- 
tion of infringement, the previous printing 
apparatus, the clamping process and appa- 
ratus, and the methods of Graham, Steven- 
son, Whittock, and that of Kerr, one of the 
witnesses who testified on the part of the de- 
fendants. 

Now, the question of novelty is not wheth- 
er free immersion has been before used for 
dyeing parti-colored yarns; but whether this 
dyeing of parti-colored yarns by free immer- 
sion was done previous to the date of the 
invention of the patentee, by an arrange- 
ment and combination of machinery like that 
described in his patent. This is not a pat- 
ent for the discovery of the idea of dyeing 
parti-colored yams by immersion in the dye, 
but it is for an arrangement and combina- 
tion of machineiy, as a means to be used in 
dyeing parti-colored yarns by immersion in 
the dye. In order, therefore, to disprove the 
novelty of the invention, it must be shown 
that these previous modes used practically 
in dyeing parti-colored yarns by immersion, 
or otherwise, embraced within them this 
combination and arrangement of the machin- 
ery described in the patent. If it were done 
by modes and processes not embracing this 
combination and arrangement, then such pre- 
vious use would not disprove the novelty of 
the plaintiffs' invention. 

On this point, therefore— the question of 
novelty— it will be your duty to look into 
these old modes of parti-coloring yarn by 
immersion, or otherwise, in the dye, and say 
whether they contain the special combina- 
tion and arrangement of the machinery de- 
scribed and used by the plaintifEs. 

If you should arrive at a conclusion in 
favor of the plaintiffs as to the novelty or 
utility of their improvement, the next ques- 
tion will be as to the alleged infringement 
by the defendants in the adoption of machin- 
ery whereby yarn is parti-colored by immer- 
sion. That question will depend upon the 
fact whether or not the arrangement of the 
machinery used by the defendants in dye- 
ing yarn embraces the combination of the 
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plaintiffs; in other words, whether the de- 
fendants' mode and machinery emhodies 
within it the new ideas of the patentee; 
whether or not they have appropriated the 
ideas which lie at the foundation of the 
plaintiffs' improvement or discovery. 

In order to constitute an infringement, it 
is not necessary that the arrangement and 
combination of the party charged with the 
infringement should be the same to the eye, 
but in point of fact. ,If they embody the 
ideas of the patentee, and the machinery of 
the defendants operates by such adoption 
and appropriation, then, though the arrange- 
ment may be apparently different, in reality 
and in judgment of law an infringement ex- 
ists. Hence, it will be not only proper, but 
essential, that the jury should look into the 
arrangement and operation of the machinery 
used by the defendants for the purpose of 
ascertaining whether or not it embodies with- 
in it the principle of the patentee; whether 
or not its successful operation is attributa- 
ble to such appropriation. If it does, then 
it is an infringement If it does not, then 
there has been no infringement. 

It has been insisted by the learned counsel 
for the defendants that they do not use the 
reeled yarn, or rather the yams on a reel, 
as is done by the plaintiffs; and hence it 
is insisted that, in this respect, the defend- 
ants' arrangement or combination of ma- 
chineiy differs from that of the plaintiffs'. 
It Is true, however, that the combination and 
arrangement of the machineiy of the plain- 
tiffs is useless, and would not be patentable 
without yam to be operated upon in the 
process of dyeing; and in order to make out 
an infringement, it must appear that the 
defendants not only used the combination of 
the plaintiffs, but that it is used for dyeing 
by letting down and taking up the reeled 
yai-n into and out of the vat, and measuring 
the extent of the immersion at the time. 

I will state this proposition again, as it is 
undoubtedly important. I have said that 
the combination and an-angement of the 
plaintiffs' machinery is useless, and would 
not be patentable without' yam to be oper- 
ated upon in the dyeing process. The inven- 
tion is the combination for the purpose of 
dyeing by immersion, and the machinery 
which is employed to effectuate this process. 
It must therefore appear, in order to consti- 
tute an infringement, that the defendants 
use this combination and arrangement for 
the purpose of dyeing by immersion, by 
means of machinery which lets down the 
yarn into the dye; that they use the com- 
bination of machinery which effects, or ap- 
pears to effect this, and at the same time 
measures the extent of the dyeing. Whether 
or not the yarn to be dyed is on a reel, like 
the plaintiffs', is not material. If the yam 
is so arranged as to be acted upon by the 
plaintiffs' combination, and is so acted upon 
by the defendants' an-angement that it may 
be let down into the dye and taken up, and at 



the same time measure the extent of the im- 
mersion, then an infringement exists. There 
would then be an embodiment of the ideas 
of the patentee in the axTangement or com- 
bination of the machinery of the defendants, 
and an appropriation of the improvement of 
the patentee. Gentlemen, this branch of 
the case, the question of infringement. Is a 
question of fact which, under the views of 
the law which I have endeavored to explain 
to you, must be examined and determined 
for yourselves. Undoubtedly, before the 
plaintiffs are entitled to recover, they must 
have established to your reasonable satis- 
faction that their new mode, method, com- 
bination, arrangement of machinery for the 
purpose of dyeing parti-colored yarns, and 
the ideas involved and embodied in this new 
arrangement and combination which enabled 
them to work out their improvement is a 
useful one; that these are substantially, 
practically Involved and embodied in the de- 
fendants' aiTangement and operation of their 
machinery. If you find these there, although 
the form may be different to the eye— if you 
find the essence of the plaintiffs* arrange- 
ment, the practice and operation of it em- 
bodied within the defendants', then, in judg- 
ment of law, there is an infringement. This 
Is a question of act, which it is your prov- 
ince to determine. 

The remaining question in the case is the 
question of damages, which has been presented 
by the counsel for the plaintiffs. Upon this 
question the general rule is, in case of an in- 
fringement or appropriation of his invention 
by another without his license, the patentee 
or the assignee, as the case may be, is en- 
titied to the actual damages, which he has 
sustained by reason of this infringement It 
is often, indeed, almost always, an exceed- 
ingly difficult question to arrive at, upon 
any certain or satisfactory data. The the- 
ory, or the principle in respect to the dam- 
ages, is that a third person who adopts, 
appropriates, or uses the improvement of an- 
other, interferes with his custom, his mo- 
nopoly, or rather property (for It is not a 
monopoly, being the fruits of his own mind), 
and affects the benefits which he would 
otherwise be entitled to; and the jury should 
look into the case with a view to ascertain 
the actual damage which the patentee, un- 
der such circumstances, has" sustained. The 
rule of law excludes any exaggerated or 
vindictive damage, which is sometimes al- 
lowed in eases of willful trespass. That rule 
of damage has no application in this case. 

In this case, one view probably to be taken 
upon the question of damages would be this: 
the benefits and advantages, whatever they 
may be, if there are any, derived in the use 
of the plaintiffs' improvement over the old 
modes practiced and in use; and this Is the 
useful result, if any, consequent upon the 
new invention over old. modes. If it can be 
shown that there are benefits and advanta- 
ges derived by the use of the new mode over 
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the old, these are such as are to be taken 
into consideration upon the question of dam- 
ages. 

You have heard the testimony which has 
been offered. I shall not go over or call at- 
tention particularly to it. These estimates 
and opinions are not always reliable or very 
certain. But still they are competent and 
admissible on the question of damages, and 
proper to be taken into account by the jury 
in attempting to arrive at the actual dam- 
ages which the plaintiffs have sustained. 
This is also a question of fact which belongs 
to the jury, and with which I do not desire 
to interfere. 

Mr. Gifford then submitted the following 
points, to which the court assented: 

First That it is for the jury to decide 
whether or not the defendants' clamp-frame 
is or is not combined by machinery with 
the vat. 

Second. That unless the juiy find that the 
clamp-frame of the defendants is combined 
with the vat by machinery, there is no in- 
fringement. 

Tliird. That unless the jury find that in 
the use of such combination the machinery 
measures in its use the extent of the im- 
mersion, there is no infringement. 

The jury disagreed. 

[For another trial of this case, in which judg- 
ment was rendered for defendants, with costs, 
see Case No. 13,060.] 



Case Ho. 13,060. 

SMITH et al. v. HIGGINS et al. 

[2 Fish. Pat. Cas. 9T.]i 

Circuit Court, S. D. New York. Aug., 1860. 

Patents— Machine for Dteisg Yaks— Combina- 

* TIOX. 

1. Smith claimed "the method, substantially 
as specified, of parti-coloring yarns that have 
been reeled, by direct and free immersion, by 
means of frames carrying the reeled yarns and 
combined with the vat containing the dyeing 
liquor, by means of machinery adapted to let 
down and draw up the said frame, and measure 
the extent of immersion substantially as set 
forth." Held, that this was a claim for a com- 
bination of the frame carrying the reeled yarns 
and the vat containing the dyeing Uquor, by 
means of machinery adapted to let down and 
draw up said horizontal frame and measure the 
immersion; and not a claim for the parts. 

2. A machine which dispensed with the hori- 
zontal frame, or its equivalent, and contained 
no arrangement for measuring the extent of the 
immersion of the yarn, was no infringement 
of the patent. 

This was an action on the ease [by Alex- 
ander Smith and others against Alvin Higgins 
and others] tried, by consent of parties, by 
Mr. Justice Nelson, without a jury, to recover 
damages for infringement of letters patent 
[No. 7,446], gi-anted to Alexander Smith June 
18, 1850, and reissued May 11, 1852 [No. 217], 
for an "improvement in apparatus for parti- 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



coloring yarn." A report of a former trial, 
in which the jury disagreed, will be found 
in [Case No. 13,059]. The claims of the pat- 
entee will be found in the opmion of the 
court. 

Charles M. Keller, for plaintiffs. 
George Gifford, for defendants. 

NELSON, Circuit Justice. This suit Is 
founded on a patent for "the improvement in 
apparatus for parti-coloring yarn." The pat- 
ent was issued to Alexander Smith, June 18, 
1850, and surrendered and reissued May 11, 
1852. 

The patentee recites that yams heretofore 
have been parti-colored either by printing, or 
dipping skeins in a vat of dyeing liquor, with 
the parts not to be colored tied or clamped 
so as to exclude the dye, and states the diffi- 
culties attending the use of these modes, and 
also the nature of his own invention— name- 
ly, that it consists in coloring yams that 
have been reeled laj direct immersion in the 
dye, by means of moveable frames, adapted 
to receive and hold the skeins, and so com- 
bined with the dye-vat as to admit of letting 
down the yams to the determined measured 
distance, and then withdrawing and shifting 
them as required j and, after giving a detail- 
ed description of the machinery used by him, 
he winds up with his particuar claim as in- 
ventor, and which is "the method substan- 
tially as specified, of parti-coloring yams 
that have been reeled, by direct and free im- 
mersion, by means of frames carrying the 
reeled yams, and combined with the vat con- 
taining the dyeing liquor, by means of ma- 
chineiy adapted to let down and draw up the 
said frame, and measure the extent of im- 
mersion substantially as set forth." 

The yams to be parti-colored are wound 
round two reels particularly described in the 
specification, and then the reel-frame is sus- 
pended on a horizontal frame also described; 
and as many of such reel-frames, containing 
the skeins of yarn as the horizontal frame 
will carry, can, in like manner, be suspended. 
A scale is then applied to one of the reel- 
frames, and, by turning a crank-handle, the 
whole is let down into the vat to the depth 
desired, as indicated by the scale, depending 
on the figure to be produced in the weaving 
of any given fabric, such as carpets and the 
like. These reel-frames may be inverted to 
dip the other end of the skeins in like man- 
ner, in the same vat, or in one of any other 
color, or the reels may be turned to bring 
other parts of the skeins in position to be 
immersed in the same vat, or a vat of an- 
other color. 

The claim, which we have given above ver- 
batim, is not entirely free from difficulty in 
its construction. The phi-ase, "by means of 
frames carrying the reeled yarns," may em- 
brace, not only the horizontal frame upon 
which tiie reels are suspended, but the reel- 
frames upon which the yam has been reeled. 



[22 Fed. Cas. page 565] 

The difference in tlie construction is material, 
for, if tlie reel-frames are included, tben the 
combination with tlie vat would he a differ- 
ent one from that on which the horizontal 
frame alone is embraced. 

When this case was before us at the circuit, 
on the jury trial, we were inclined to think, 
and so held, for the purpose of the trial, that 
the combination embraced only the horizontal 
frame which carried the reels, and confined 
it to that In connection with the vat. Prom 
the view we have taken of the case upon the 
evidence, the difference in the construction 
would not change the result; but, we are 
free to say, that on further examination of 
the claim, in connection with the description, 
we think the better opinion is, that the reel- 
frames were intended to be embraced in the 
combination. 

Assuming, however, for the present, that 
the horizontal movable frame only is em- 
braced, then the claim consists of a combina- 
tion of this frame carrying the reeled yams, 
and the vat containing the dyeing liquor, by 
meaus of machinery adapted to let down and 
draw up the said horizontal frame, and meas- 
ure the extent of the immersion, substantial- 
ly as described. The parts are not claimed 
—the combination only. 

The idea of parti-coloring yarns, in skeins, 
by free immersion in a vat containing the 
Uquor, was not new, nor the measuring the 
extent of the immersion at the same time. 
The novelty consists in the machinery, or 
meaAs by which the parti-coloring is effected 
in equal and measured proportions; and, con- 
ceding the novelty of this combination, which 
we think is fully established by the evidence, 
the material question in the case is, whether 
or not the means or machinery used by the 
defendants infringe upon it? 

In other words, do they use the combina- 
tion of the horizontal frame, carrying the 
reeled yarns, and the vat by means of the 
patentee's machinery to let down and draw 
up tlie said frame, and to measure the extent 
of the immersion, or do they use the combi- 
nation by equivalent means? 

After the best consideiution we have been 
able to give to the case, we have come to the 
conclusion that these questions must be an- 
swered in the negative. 

We have already said that the idea of dye- 
ing parti-colored skeins of yarn by free Im- 
mersion into the dye, and, at the same time, 
gauging or measuring the extent of coloring 
of the skein, was not new— the idea is not 
tlie patentee's. He is entitled to the merit 
only of embodying, it into machinery and 
adapting it to practical use In a new and su- 
perior mode to any that had preceded it 
And, in order to establish an infringement 
against the defendants, he must show that 
they are employing substantially the same 
description of machinery. If they employ 
machinery of a different description, a differ- 
ent mode of accomplishing the same result, 
the patentee has no ground of complaint. 
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Now, in the first place, the defendants do 
not employ the reel-f I'ames of the patentee, 
upon which the skeins of yam are reeled or 
placed, at all; nor any equivalent for the 
same, nor, indeed, any ari*angement resem- 
bling them. And hence there is no necessity 
for the horizontal movable frame found in 
the patentee's combination, in the defend- 
ants' arrangement, as this horizontal frame 
is impoitant only as connected with the reel- 
frames. Nor is there, in fact, any frame re- 
sembling the peculiarities or functions of the 
horizontal frame employed by the defend- 
ants. And the machinery for letting down 
in, and drawing up the skeins of yam from, 
the liquor in the vat used by the patentee, is 
altogether different from that used by the 
defendants, and there is no arrangement at 
all used by them for measuring the extent of 
the immersion by machineiy in the process of 
letting the yarn down into the vat. 

By the ai'rangement of the defendants, the 
skeins of yam are stretched upon two poles 
— one above the other; and while thus sit- 
uated, the skeins are clamped by a clamp of 
wood at the distance from the bottom de- 
sired to be colored, or rather fixing the meas- 
ure of the immersion. This clamp is attach- 
ed to a frame independently of the two poles 
which support it. The poles are then with- 
di"awn, and the clamp frame attached to and 
carried by a lever, operated by machinery, 
to the vat of liquor and lowered into it, the 
clamps, which float, determining the extent 
of the immersion. This extent is not deter- 
mined by the machinery, as in the patentee's 
arrangement, but is fixed in advance by the 
hand of the operator. There is no machin- 
ery adapted to let down and draw up the 
frame with the skeins of yam, and at the 
same time, or in the same process, measure 
the extent of immersion. The functions of 
the machinery are simjily to carry the clamp 
frame to the vat, and lower it into it, and 
afterward lift it out. 

The measurement is by an independent op- 
eration, namely, by the damp, which is fixed 
to the yam by the hand. The truth is, that 
the defendants' device is but an ingenious 
improvement and adaptation of the old mode 
of parti-coloring by clamping the skeins of 
yam, and immersing them in the vat. In- 
stead of immersing the entire skein, separate 
parts or portions are colored at a time, the 
clamp sei-ving to exclude or stop the coloring 
material, and, at the same time, determining 
the extent of the immersion, this depending 
upon the portion of the skein to which the 
clamp is applied. The germ of the device 
may be found in Graham's patent of May 13, 
1S42, for "an improved manufacture of that 
kind of carpeting, usually denominated Kid- 
derminster carpeting." 

I am entirely satisfied that judgment should 
be rendered for the defendants, with costs. 
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Case IsTo. 13,061. 

SMITH et al. t. HOFFMAN et al. 

[2 Cranch, O. O. 651.] i 

Circuit Court, District of Columbia. April 
Term, 1826. 

PARTNEItSOtP— COSTIIACT IX NaSIE OF ONE — PaBOL 

EviDESOE — Appeal— BiiL op 

EXCEPTIOXS. 

1. Parol evidence is not competent to vary 
41 written agreement. 

2. A written contract by one of two joint 
ipartners, made in his own name, does not bind 
the other partner, although the money obtained 
thereby is brought into the joint concern. 

3. The court will not sign a bill of exceptions 
to the terms in which a certain paper, which 
had been offered in evidence, is described in the 
instruction of the court to the jury (the paper 
itself being referred to;) but will sign a bill of 
exceptions to the refusal of the court to sign 
the former bill of exceptions. 

4. A written contract, the terms of which 
are clear and imambiguous. is conclusive; and 
parol evidence is not admissible to contradict it. 

This was an action of assumpsit [by Wal- 
ter and Clement Smith], against Jacob HofE- 
man and George Johnson, for money paid, 
laid out, and expended by the plaintiffs, for 
the use of the defendants, and at their re- 
quest. Johnson only "was taken, and the writ 
abated, as to the other defendant, by the 
marshal's return that he was not an inhab- 
itant of the district. 

Upon the trial of the general issue, the 
plaintiffs offered evidence, that on the IQth 
of December, 1823, the defendants entered 
into a special partnership in the business of 
making baeon and packing pork, which part- 
nership was dissolved by mutual consent on 
the 21st of January, 1824. That the de- 
fendant Hoffman boriowed of the plaintiffs 
their two notes for ?y,000 each, at 60 days, 
one dated January 9, 1824, the other, Janu- 
ary 17, 1824, and as security against the first 
of those notes, the plaintiffs received from 
Mr. Hoffman, the said George Johnson's note, 
indorsed by Mr. Hoffman for the like amount 
at 60 days, dated on the 8th of January, 1824, 
so as to fall due one day before the plaintiff's 
note of the 9th of January, 1824; and when 
they lent Mr. Hoffman their note of the 17th 
■of January, 1824, he gave them his receipt 
therefor in the following words: "George- 
town, 17th January, 1824. Received from 
"Walter and Clement Smith, their note dated 
this day for $5,000 payable in the Bank of 
Alexandria, being issued for my use I prom- 
ise to provide for and pay the same at ma- 
turity. Jacob Hoffman." The plaintiffs also 
offered parol evidence, by the depositioi; of 
the said Jacob Hoffman, that he borrowed of 
the plaintiffs their note, dated January 9, 
1824, for $5,000, for the use of Hoffman & 
Johnson; that he informed them of their 
partnership in purchasing pork; that the 
note was discounted in the Bank of Potomac, 
and the proceeds exclusively applied to the 

1 [Reported by Hon. William Craneli, Ohie/ 
Judge.] 



payment for pork in the eoncera of Hoffman 
& Johnson; that the said Hoffman obtained 
f i-om the plaintiffs their other note for §5,000, 
dated January 17, 1824, for the use of the 
baeon concern of Hoffman & Johnson. That 
in applying for that loan, he stated to on ' 
of the plaintiffs, that the character of the 
said Johnson was most respectable, and thai 
he was competent to transact the business 
in case of the ill health of the said Hoffman. 
That about the same time he made an assign- 
ment of steamboat stock and slaves, to one 
Richard Smith, to secure the plaintiffs for 
the loan of those notes. That the last-men- 
tioned note was discounted at the Bank of 
Alexandria, and the proceeds (except $508,) 
applied to the bacon concern of Hoffman & 
Johnson, That the only sum paid upon those 
notes, to his knowledge, was $500, paid by 
himself in April, 1824. That the effects of 
the concern were placed in the hands of Mr. 
Johnson in May, 1824, to be disposed of con- 
formably to the articles of copartnership. 
That w^hen he borrowed the notes, the undei*- 
standing was, that they were to be renewed 
until he could pay them out of the effects of 
the baeon concern of Hoffman & Johnson. 
The plaintiffs also oft'ered parol evidence that 
the said Hoffman kept an account in the 
Bank of Alexandria, in his own name, which, 
by the officei-s of that bank, was usually de- 
nominated as the *'pork account," and was 
intended and declared by both the defendant 
and the said Hoffman to contain the bank 
account in relation to the pork business of 
the concern of the said Hoffman &, Johnson. 
That the offer of the said note for discount 
in the said bank, (of which the said Johnson 
was one of the directors,) by the said Hoff- 
man, and the discount of the same were enter- 
ed in the books of the bank as for the us« ^f 
the said Hoffman, and the proceeds thereof 
credited to the said Hoffman in the said ac- 
count, and drawn out by checks of the said 
Hoffman alone, and applied as aforesaid. 
That the said note of the 17th of Januaiy, 
1824, was renewed from time to time, until 
it was finally taken up by the plaintiffs on 
the 19th of October, 1824, the discounts upon 
the renewals having been paid by Mr. Hoff- 
man, except the two last in May and July, 
1824, which were paid by Mr, Johnson. The 
plaintiffs also offered in evidence a letter from 
Mr. Hoffman to Clement Smith, president of 
the Farmers and ilechanics Bank in George- 
town, and one of the plaintiffs, bearing the 
same date as the note, (17th January, 1824.) 
in which he says, "This will be handed to 
you by Mr. George Johnson, my partner in 
the pork establishment, and friend. He will 
hand you a check for $2,.500 to meet a check 
for that amount drawn on you yesterday," 
&c. Also a letter from ^Ir. Johnson to the 
same, dated March 2d, 1824, in which he says, 
"I inclose a note of Mr. Hoffman for $2,500, 
which he says was promised to be discounted 
at your bank to-morrow, to renew the same 
amount paid there the last week. Mr. Hoff- 
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man is absent from town, and the money ab- 
solutely relied on to meet engagements to 
same amount I hope therefore your board 
-will be so good as to give us the money. 
Please -write me, by to-morrow's mail, when I 
may check for the amount" And the plain- 
tiffs further offered parol evidence that on 
one or two occasions .when the account of 
Mr. Hoffman in the Bank of Alexandria was 
overdrawn, the defendant, being notified 
thereof, said, "he would see Mr. Hoffman 
and have it attended to." That the note of 
the 9th of January, 1824, which was dis- 
counted for Mr. Hoffman at the Bank of 
Potomac, was curtailed and renewed from 
time to time until October, 1824, when it was 
taken up by the plaintiffs, the discounts hav- 
ing been paid by Mr. Hoffman, except the 
two last, which were paid by JNIr. Johnson. 
The plaintiffs also gave in evidence sundry 
advertisements in the name of Hoffman & 
Johnson. 

The defendant then offered in evidence the 
before-mentioned receipt and promise of Mr. 
Hoffman of the 17th of January, 1824; and 
two deeds of trust, of certain slaves, and 
steamboat stock from Mr. Hoffman to Rich- 
ard Smith, of the 17th of January, 1824, (exe- 
cuted on the 22d of January, 1824,) and the 
10th of November, 1824, to secure the plain- 
tiffs against then: notes loaned as aforesaid, 
both of which deeds state the note to have 
■been loaned to the said Jacob Hoffman, and 
that he was desirous to secure the plaintiffs 
from any loss which might accrue to them 
"from the non-payment of the said notes by 
the said Jacob Hoffman;" and authorize the 
ti-ustee to sell the said slaves, &c., "if the 
•said Jacob Hoffman, his heirs, executors, or 
administrators, shall fail to pay, when re- 
quired, the notes aforesaid of the said Walter 
•and Clement Smith." The defendant also 
offered in evidence.the advertisements afore- 
said, and testimony to prove that the said 
Hoffman & Johnson carried on their said 
-pork concern in that name, and kept their 
Ijooks of sales and accounts in that name; 
■and the said Hoffman at the same time car- 
ried on various branches of trade and busi- 
ness, in which the said Johnson was not 
concerned. That the said Hoffman, during 
the continuance of the said concern of Hoff- 
man & Johnson, was in the habit of draw- 
ing checks for credits standing in his name 
in the said account in the Bank of Alexan- 
dria, as well as in other banks indiscrim- 
inately for the general purposes of all his 
concerns and for his private expenses. That 
the defendant also, at the same time, was 
engaged in other ti-ade and business on his 
own account, in which the said Hoffman had 
no concern or interest, and never drew out 
or attempted to draw out of any of the said 
banks any money standing to the credix of 
the said Hoffman. 

The plaintiffs, upon the evidence aforesaid, 
claimed to recover of the defendants the 
amount of the plaintiffs' note of the 17th of 
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January, 1824, thus taken up by them, de- 
ducting half of the proceeds of the sales of 
the negroes, the other half having been ap- 
plied to the credit of the other note of the 
9th of January, 1824. 

Whereupon THE COURT (THRUSTON, 
Circuit Judge, absent) instructed the jury 
that the written. documents, so given in evi- 
dence in this case, immediately relating to 
the note of the 17th of January, 1S24, lent by 
the plaintiffs to Jacob Hoffman, and dis- 
counted at the Bank of Alexandria, taken in 
connection with the written documents re- 
lating to the nature, name, and extent of 
said partnei-ship, do by their own terms im- 
port that the said note of the 17th of Janu- 
ary, 1824, was lent by the plaintiffs to Jacob 
Hoffman, upon his sole credi\ and responsi- 
bility, and not upon the credit and responsi- 
bility of Hoffman & Johnson; and that the 
promise of the said Hoffman, in the said re- 
ceipt, to provide for and pay the said note at 
maturity, was the sole and separate promise 
of the said Hoffman, and not the joint prom- 
ise of Hoffman & Johnson. That the parol 
evidence produced by the plaintiffs in this 
case as aforesaid, is not competent and suffi- 
cient to change the import or terms of the 
said -written documents, so as to charge the 
defendant in this action, for the failure of 
Hoffman to provide for and pay the said note 
at maturity, according to the promise con- 
tained in his said receipt. To which instruc- 
tion the plaintiffs excepted, and took their 
bill of exceptions. And the plaintiffs by their 
counsel objected to that part of the foregoing 
instruction which describes the said paper, 
pui-porting to be the receipt of the said Jacob 
Hoffman, as having been "given by said Hoff- 
man to the plaintiffs for the said loaned note, 
and as promising to provide for and take up 
the said note at maturity," because no other 
evidence was offered in relation to the said 
facts than is hereinbefore stated in the state- 
ment of all the evidence in the cause as of- 
fered both by the plaintiffs and by the de- 
fendant, the said statement comprehending 
all the evidence offered on both sides in re- 
lation to said receipt. 

But THE COURT, notwithstanding this ob- 
jection, retained the said words in their in- 
struction, and described the said receipt as 
having been given to the said plaintiffs by 
the said Hoffman for the said loaned note of 
17th January, 1824; to which description of 
the said note the plaintiffs, by their counsel, 
excepted, and prayed the court to sign and 
seal their bill of exceptions. But THE 
COURT refused to sign the same; to which 
i-efusal the plaintiffs excepted, and THE 
COURT signed and sealed the bill of excep- 
tions to such refusal, on the 3d of May, 1826. 

The plaintiffs, then, upon the statement of 
facts upon which their first prayer in the 
trial of this cause was predicated, prayed the 
court to instruct the jury, that the receipt 
signed "Jacob Hoffman," offered in evidence 
by the defendant, and its being in the plain- 
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tiffs' possession, are not conclusive to show 
that the plaintiffs took the said receipt as their 
security for the loan of their note of .?5,000, 
of the 17th of January, 1824; and that if the 
jury believe from all the circumstances given 
in evidence, that the same was not so taken 
as their security for such loaned note of the 
plaintiffs, then the plaintiffs are not pre- 
cluded from recovering by such receipt. 
Which instruction THE COURT refused to 
give as prayed; but instructed the jurj^ that 
the said receipt, being admitted by the plain- 
tiffs to be in the handwriting of the said 
Jacob Hoffman, and having been produced at 
the trial of this cause by the plaintiffs in 
consequence of a notice from the defendant 
calling upon them to produce the same, is 
prima facie evidence, and, in the absence of 
contradictory evidence, is conclusive that the 
said receipt was given by the said Hoffman 
to the said plaintiffs, at the time it bears 
date, and that it relates to the aforesaid note 
of the 17th of January, 1824, for ?5,000, dis- 
counted as aforesaid, at the Bank of Alexan- 
dria; and that if the jury should be satisfied 
by the said evidence that the said receipt 
was so given and does so relate, then the said 
receipt, taken in connection with the other 
written documents given in evidence in this 
cause, is conclusive evidence that the said 
note of the 17th of Januai-y, 1824, was lent 
by the plaintiffs to the said Jacob Hoffman, 
upon his sole credit and responsibility, and 
not upon the credit and responsibility of the 
said joint concern of Hoffman & Johnson. 
To which refusal to give the instruction 
prayed by the plaintiffs' counsel, the plain- 
tiffs excepted, and took their bill of excep- 
tions. 

After the delivering of the foregoing opin- 
ions and instructions of the court to the jury, 
the plaintiffs' counsel having still insisted 
and argued before the jury upon the suppos- 
ed inconsistency between the deposition of 
Jacob Hoffman and his said written receipt 
and promise of the 17th of January, 1824, as 
contradictory evidence, from which, with the 
other evidence, the jury may infer that the 
said receipt was never given by the said 
Hoffman; the defendants still objected and 
pi-ayed the opinion and instruction of the 
court, that the said deposition contains no 
evidence from which the jury could infer, 
(against the evidence of the production of 
the said receipt by the plaintiffs, and their 
admission of the handwriting,) that the said 
receipt was never given as it purports; which 
instruction THE COURT gave as prayed, 
and the plaintiffs took their fourth bill of 
exceptions. 

Mr. Jones, for defendants, cited Emly v. 
Lye, 15 East. 7. 

ilr. Swann and Mr. Key, contrS,, cited Wil- 
let V. Chambers, Cowp. 814. 

The juiy found a verdict for the defend- 
ants. 

The plaintiffs carried the cause to the su- 
preme court by writ of eirror, where the par- 



ties settled the matter by compromise, and 
the writ of en-or was dismissed by consent 
at January term, 1828. 

[See Case No. 13,067.] 
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SMITH V. HOUTZ. 

[25 Leg. Int. 244; i 15 Pittsb. Leg. J. 409.] 

Circuit Court, "W. D. Pennsylvania. July, 
1868. 

Courts — Federal Juktsdictios — Following 

State Pkactice — Pd-blic Lands — Survey 

— Plat— WaJ£RANT — Vacant Lands. 

1. Jurisdiction of the circuit court of the 
United States in civil cases. Courts of the 
United States, in their decisions, are independ- 
ent of the courts of a state, except as to the 
laws regulating landed property. 

2. As to these, when they differ, the courts 
of the United States are governed by the deci- 
sions of the supreme court of the state. 

' 3. "Where surveys are made and returned into 
the land ofl&ee in blocks, they are to be located, 
on the ground, in blocks. 

4. If any of them are found to interfere with 
tracts belonging to the older blocks, the young- 
er must give way to the elder. 

5. The marks on the ground really constitute 
the survey, and determine the rights of the par- 
ty. The plot or diagram returned to the land 
office being only evidence of the survey. Where 
they differ, the latter must yield to the former. 

6. The act of 1785 requires that every survey 
made, and to be returned upon warrant, shall 
be made by actually going upon the ground 
and marking the lines — otherwise it is clandes- 
tine and void. 

7. A "chamber burvey" is where the surveyor 
contents himself with plotting out a supposed 
survey, in his chamber, with all the appearance 
of an actual survey, and returns it to the land 
office. 

8. Such survey, not returned, is utterly worth- 
less and void. But if returned and accepted, 
it is not void, but voidable, and a new survey 
may be made upon the same warrant upon an 
order of re-survey. 

9. Warrants only authorize the survey of va- 
cant lands, for they, alone, belong to the com- 
monwealth to grant. 

10. Whether lands are vacant or not, the sur- 
veyor general and his otScers do not undertake 
to determine, and, in many instances, have not 
the means of ascertaining. Of that the ap- 
plicant must judge for himself. 

11. It is against conscience, to take out a 
warrant, if the warrantee knew that the lands 
were appropriated by prior right, 

12. For decisions upon other questions see 
the answers of the judge to the points submit- 
ted. 

This is an action of ejectment for two tracts 
of land in Clearfield county. What gives it 
consequence is, that the decision affects titles 
to farms and timber lands of great value, and 



1 [Reprinted from 25 Leg. Int. 244, by per- 
mission.] 
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covering an area of many nailes around the 
lands in controversy. To the old land lawyers 
of Pennsylvania, the legal principles decided, 
■will seem familiar. By the juniors of the 
profession this report will he appreciated. The 
history of the ease, the trial of which occupied 
nearly a month, will he found in the charge 
hy the court to the jury. 

John G." Jliles, Henry D. Foster, J. B. Mc- 
Enally, and Thomas J. Keenan, for plaintiff. 

Mr. Purviance and H. B. Swope, for de- 
fendant. 

McCANDIiESS, District Judge (charging 
jury). The jurisdiction of the circuit court of 
the United States, in civil actions, extends only 
to cases between the subjects of foreign na- 
tions and citizens of the United States; and 
to cases between citizens of the United States 
residing in different states. Also to cases of 
patents for new and useful inventions, and to 
all actions where the government is a party. 
Pi-uner and Burley, the waixantees, being 
citizens of Pennsylvania, could not sue an- 
other citizen of Pennsylvania, but would be 
compelled to lesoit to the coui-ts of Clearfield 
coimty, where the lands lie. Their vendee, 
Samuel C. Smith, being a citizen of New 
Jersey, gives us jurisdiction. This provision 
was designed to give citizens of other states 
a forum, fi-ee and imembarrassed by the sup- 
posed paiiialities and prejudices which might 
exist in the locality of the subject-matter in 
eontrovei'sy. Jurors in the federal courts are 
selected from the body of an extensive district, 
which, in this district, is two-thirds of the 
territory of Pennsylvania. You come here 
wholly ignorant of the parties or the subject 
matter, and after a patient hearing of several 
weeks, whatever your dedsion may be, the 
parties are bound to presume that they have 
had a fair and impartial ti-ial, before an up- 
right and enlightened jury. 

Except life and Uberty, there is nothing so 
Important to the citizen, as that the rules of 
property should be loiowa and certain, and 
that he should feel secure in the enjoyment ot 
liis title. What gives gravity and significance 
to this case is, not merely the land immediate- 
ly ta dispute, but the .fact that its result may 
affect and unsettle surveys for miles around, 
and disturb parties who have been for years 
in the peaceable and quiet possession of their 
lands. In all matters of litigation, the courts 
of the United States are independent of the 
courts of the state, with the exception of the 
laws regulating landed property. However 
we may differ on these questions, we are 
bound by their decisions, and it always affords 
us pleasure to concur with them in opinion. 
In the conclusion, therefore, at which you and 
the court may arrive, in the adjudication of 
this case, we shall be guided and governed by 
the land laws of Pennsylvania. 

With these preliminary obseivations, we shall 
now proceed, as briefly as possible, to consider 
the merits of the controversy which has oc- 



cupied nearly four weeks of your thne. This 
is an action of ejectment brought by Samuel 
G. Smith against Dr. Daniel Houtz, to re- 
cover between six and seven hundred acres of 
land in Clearfield county. The plaintiff de- 
rives title by two warrants from the land of- 
fice, one dated 3d October, 1859, to E. J. 
Pruner, a survey by H. P. Trezulney for IVIr. 
Cuttle, the deputy surveyor, which was ac- 
cepted at the land ofi^ice on the 29th of the 
same month, and a patent from the common- 
wealth, dated the same day; the other war- 
rant to Jacob Burley, dated the 3d October, 
1859, survey made by the same pei-son, on the 
15th October, returned and accepted on the 
29th, and a patent issued on the same day. 
Both of these surveys have a warning writ- 
ten upon tliem by the deputy surveyor, that 
they are believed to interfere with the sui-veys 
of 1793. On one it is said, "the above sm-vey 
is believed to interfere with the surveys made 
in 1793 on warrants granted to George Bick- 
ham and Benjariiui Johnston," &c., and on the 
other, that "the above survey is believed to 
interfere with surveys in the name of George 
Bickham, William Shaff, Jacob R. Howell, &c., 
made on warrants dated in 1793.'* With this 
notice of prospective litigation, the plaintiff ac- 
cepts a deed from Pruner and Burley, on the 
oOth December, 1864, for the consideration of 
$17,000, for what his gi-antors paid the com- 
monwealth about ?200, five years before. 

Thus far, this shows a prima facie case for 
the plaintiff. To repel this the defendant ex- 
hibits warrants to Bickham, Howell, Wm. 
Johnston aud Loast, dated in 1793, surveys reg- 
ularly made and returned into the land office, 
patents to Richard Peters, and with the excep- 
tion of one deed, deduces a regular legal title 
from Morgan, Rawle and Peters, the owners 
of a batch of thirteen surveys, through the 
Bank of North America, at Philadelphia, and 
the representatives of the Rawle and Peters 
estate, by deeds dated in May, 1853, to Daniel 
Houtz, the defendant. They further show a 
continued possession by the payment of taxes 
from 1805 to 1863, a period of nearly sixty 
years. They then caU the deputy surveyor, 
who locates their surveys on the land in dis- 
pute and within the surveys of 1793. This, 
being the elder survey, must prevail unless 
the plaintiff can show you that the location 
was not made there, but upon other and dif- 
ferent ground, and that is a question of fact 
for the determination of the jury. 

Here really begins the wager by battle— the 
point in controversy. The plaintiff throws 
down the gauntlet which is promptly taken up 
by his adversary, with what success you must 
decide. The plaintiff shows the warrants, sur- 
veys and patents for the surveys of 1784, and 
also the wari-ant and survey of 1794 on the 
north, and the residue of the batch of thirteen, 
of 1793, relying upon that of Casper Haines as 
the leading warrant, by the location of which 
as contended for by him, all the rest are to 
be governed. This warrant calls for "400 
acres on the north side of Big Mushanon creek. 
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und west of the upper Beaver dam, beginning 
-at a beech, comer of land surveyed for John 
Musser & Co., bounded on tiie southeast by a 
Kne of marlied trees, that run south fifty de- 
gi-ees Tvest, and to extend north and west- 
wai-dly." It will be well for the jury to keep 
in mind this description. Th.e plaintiff daims 
that this warrant was located west and north 
of the line of the sui-veys of 1784, beginning at 
the Anderson white oak, and to sustaui this 
position calls five surveyors, Mr. Africa, Judge 
Guinn, Mr. Trezulney, Mr. Moore and Mr. Mc- 
Oloskey. They do so locate it, but their tes- 
timony as to what they found upon the ground 
was more of a negative than of a positive char- 
acter. They found some lines and corners 
which corresponded with the surveys of 1793, 
but omitted or failed' to find others, and they 
■did find a line at the southern base which 
(Carried them into, and overlapped the Phillips 
■sui-veys. That line was so faintly exhibited 
on the plaintiff's map, that I requested Mr. 
Africa to define it more distinctly in the one 
before the court, and which exhibits on thai 
side a correspondence with defendant's loca- 
tion. It could not be expected that at the pe- 
riod when these gentlemen ran the lines the 
artificial marlcs upon the trees made in 1793, 
would manifest themselves as distinctly to 
them, as they did to surveyors of an earlier 
■date. These are liable to decay, but natural 
tfjbjects, sucli as rocks, streams of water, 
l)eaver dams, &e., are more durable and more 
satisfactorj'. 

It is not my purpose to advert further to the 
testimony of these witnesses. You have heard 
it ably and eloquently discussed by distinguish- 
•ed lawyers, and it is your province, and not 
that of the court, to decide upon the facts. 
Does it satisfy you that the Casper Haines 
warrant was actually located on the ground, 
■as claimed by plaintiff, and that on their map 
it is "on the north side of the Big Mushanon 
<;reek, and west of the upper Beaver dam." 
Has it satisfied you that the Haines survey on 
the ground, "begins at a beech, corner of land 
surveyed for John Musser & Co.," and is 
bounded on the southeast by a line of marked 
trees that i-uns south fifty degrees east," and 
that it extends "north and westwardlyV" If 
I am not mistaken, in the connected draft from 
the land oflBce, the Casper Haines should lie in 
the same range with the Benj. Johnston, part 
•of the boundaries of which seem well defined. 
Is it clear to you that the Casper Haines was 
the leading warrant actually located on the 
ground, or were the other twelve of the block 
first surveyed, and the Casper Haines after- 
wards, being on irregular lines blocked ai 
home by the deputy surveyor, and returned to 
the land oflice? These are questions of fact 
for you. 

There are one or two legal principles to 
which I here invite your attention. These 
thirteen are to be treated as one survey. As 
Chief Justice Woodward says in S Casey [32 
Pa. St.] 355: "Where surveys are made and 
returned into the land office in blocks, they 
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are to be located on the ground in bloclis. If 
any of them are found to interfere with 
tracts belonging to the older blocks, the 
younger must give way to the elder." As 
you have observed here in the surrender of 
a portion of these lands to the prior claims of 
the Phillips survey. Another legal principle, 
well established by a long current of authori- 
ty is, that the marks on the ground constitute 
the sui-vey, and determine the rights of the 
paitj-; the plot or diagram returned to the 
land office being only evidence of it; and 
when they differ, the latter must yield to 
the former. Serg. Land Laws, 126. By the 
0th section of the act of 1785, it is provided 
that every sui-vey to be returned on any 
warmat issued after the passing of the act, 
shall be made by actual going upon and 
measuring the land, and marking the lines, 
to be returned on such warrant and eveiy 
survey made theretofore was deemed clan- 
destine and void, and of no effect whatever. 
This act has been deviated from in seveml 
ways. The deputy surveyor may never go 
upon the ground at all, but content himself 
with plotting out a supposed survey in his 
chamber, with all the appearance of an actual 
survey, and return it to the surveyor gener- 
al. This is termed a chamber survey, and is 
a manifest breach of the law and of the of- 
ficers' duty. Such survey, not returned, is 
utterly worthless and void. But if returned 
to the office, and accepted, as has sometimes 
been the case, it is not void so as to be treat- 
ed as a nullity, and so that the warrant may 
be again surveyed, as if retaining all its orig- 
inal validity. 2 Watts, 397. Other legal 
questions will claim your attention, when I 
come to answer the points submitted re- 
spectfully by the counsel for the plaintiff and 
defendant. 

We now recur to the defence. They give 
in evidence sundry wan-ants and surveys of 
1793, 1794 and 1784, together with connecte<l 
drafts of numerous tracts, and a certified 
copy of the purchase voucher which shows 
the John Roll's to be leading warrant of the 
surveys of 1784. It is described as "on the 
head of Mushanon creek, to include a large 
Beaver dam, above the upper forks of said 
creek." They then call Maj. David Hough, 
an old, intelUgent and practical surveyor of 
thirty-five years standing familiar with this 
and the neighboring surveys, and who had run 
and blocked some of the lines in 1855 or '56, 
when some of the trees, dating to 1793, were 
green and standing. He made a subsequent 
survey in 1864, recognizing the old corners 
he had been at in 1856, and blocking not 
only the interior lines of the thirteen surveys, 
but the exteiior of the Benj. Johnston, and 
found them counting to 1793. He also tes- 
tified to the Dan. Turner reference line of 
1792, and showed, I think, to the satisfac- 
tion of the jury, that whatever might be the 
discrepancies in that line, at the land office 
and upon the official drafts, that on the 
ground, there was no break in its entiie 
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length, a distance of nineteen miles. And fur- 
ther, that according to the marks he found 
there, that that line would be the southeast- 
ern boundary of the Casper Haines survey. 
If you believe the testimony of that witness, 
and we see no reason why you should dis- 
credit him, that establishes the location claim- 
ed by the defendant. • 

The deposition of David Ferguson, a sm*- 
veyor from 180G, since dead, shows that in 
1S29 he spent a week trying to make the 
batch of thirteen sun-ej's fit the Vought and 
Anderson surveys of 17S4-, by the call of the 
Casper Haines for the Anderson white oak, 
and could not do it. That it could not be so 
located without abandoning all the marks on 
the gi'ound, and this, we have it by other 
evidence in the cause, would extend to sev- 
eral miles. He says fm-ther, that the Benj. 
Johnston bemg an outlying tract, with its 
exterior lines well marked on the ground, 
blocking to date (1793) to make it correspond 
to the call of the Casper Haines for the An- 
derson white oak, would move it two tracts 
from its lines thus marked on the ground. 
This is strong evidence for the defendant's 
location. The credibility of the witness is 
for you. You have also the deposition of 
John D. Hoover, taken on a commission to 
Iowa, sustaining the same location. He ran 
the lines in 1852. Then Samuel Hagarty, 
who ran the lines as early as 1822, testifies 
to the lines and corners, then green and liv- 
ing, and coimting to the date of the survey, 
1793. Henry Haggarty corroborates this as 
to some of the trees which he saw in 1838, 
when he was in the company of the surveyor, 
John Hoover. Isaac Toss, who lived on the 
Henry Shaffer tract for twenty-four or twen- 
ty-five years, was present at a smrvey by 
Hoover in 1842, and proves the lines of 1793. 
And Abraham Toss says that, thinking there 
was some vacant land somewhere there, he 
got Mr. Trezulney to search for it, and that 
after running from the hickory down to the 
birch on the bank of the Mushanon creek, 
Trezulney said there was no vacant land there. 
It will be remembered that jVIi-. Trezulney 
was the surveyor who located the warrants 
under which the plaintiff now claims. The 
credit to be given to these several witnesses 
is a matter wholly for the consideration of 
the jury. 

I do not know how it struck the minds of 
the jury, but to the court, after the testimony 
of Major Hough, that of Major OrisweU shed 
a flood of light upon this case. He is evi- 
dently a gentleman of high intelligence, and 
a skillful and accomplished artist, perfectly 
at home in the woods and with a theodolite. 
After finding and tracing the lines of 1793, 
both the interior and exterior of the batch 
of "thirteen," so often repeated in your hear- 
ing, hfe took up the individual returns made 
to the land office. He then says: "With 
these surveys in my hand, and having been 
over the graund, I believe the surveys were 
located by the sm-veyor on the ground, as I 



[ have found the marks; and that location is 
correctly I'epresented upon the large map of 
the defendant." He then gives satisfactory 
reasons for the faith that is in him. "I find 
the marks of the date (1793) on the ground, 
and cannot find them anywhere else. I find 
both the artificial and natural marks upon 
the ground to correspond with it (defendant's 
location, as exhibited on the large map,) suf- 
ficient to reUeve my mind of all doubt." He 
proceeds: "The official copy of the Geo. Bick- 
ham, which I hold in my hand, shows that 
the Casper Haines sm:vey joins it on the 
east, and it shows that the Casper Haines lies 
there by the dotted line and the 'Casper 
Haines' written upon it, and that dotted line 
is called for north of the maple. In the lo- 
cation of the surveys as I find the marks on 
the ground, the liickoiy comer north of Bea- 
ver run (Beaver dam branch) is common to 
four sm-veys, -to wit, the Howell, the Wm. 
Johnston, the Matlock and the Casper Haines. 
I find the Beaver run on the ground, about 
as represented by the official drafts of the 
Howell and the Matlock. By that location 
the southeast boundary of the Casper Haines 
intersects the Geo. Bickham line above the 
maple. The call of the Casper Haines desig- 
nates a beech, corner of the Pigot, Shaw and 
Joseph Ashbridge, and calls for a line of 
marked trees running south fifty degrees 
west. That beech is found, and is within the 
boundary of the George Bickham survey. 
The Bickham, then, includes a portion of the 
ground called for in the Haines warrant. 
Findhig no work on the ground for the Casper 
Haines of the date according to the location 
of either -plaintiff or defendant, except the 
work from the hickory, on the north side of 
the Beaver branch, for the whole distance of 
the Casper Haines running south from there, 
and finding the surveys of the George Bick- 
ham, Jacob R. Howell, Israel Wheelan and 
Wm. Johnston well defined, I would locate 
the Casper Haines at that place on defend- 
ant's map. The calls for the Jolin Anderson 
and Gilbert Vought, I do not consider as hav- 
ing been made after actual inspection, and 
going upon the ground, by the artist. But I 
do consider the Casper Haines a 'chamber' 
survey. And that from the fact that the 
Beaver dam branch as laid in the Howell and 
Matlock surveys, both of which the Haines 
survey calls for, is not laid down in the 
Haines.' Neither are the streams, flowing 
into the sui*veys of 1784 from the north, laid 
on the survey of the Gasper Haines as re- 
turned to the land office. According to the 
location of either plaintiff or defendant, water 
should be foimd flowing through the Gasper 
Haines. The survey as retm-ned shows no 
water. There is further evidence on the face 
of the papers, the returns of survey, which 
to my mind affords conclusive evidence that 
the aitist did no work on the ground east of 
the north and south lines running from the 
maple to the hemlock sapling. The tier of 
surveys, of which the Casper Haines is one, 



SMITH (Case No. 13,0G2) 



[22 Fed. Cas. page 572] 



was protracted from the north and south line 
as found on the ground. One of the facts 
favoring such an opinion is that the stream 
(of water) as laid in the official return, flow- 
ing out of Wm. Johnston through the north 
west corner of the Joseph Matlock across the 
south east comer of the Koht Hiltziman is 
erroneously made to run over a high hill, ac- 
cording to the papers." He testifies further 
"that the stream on the western boundary of 
the Benj. Johnston, flowing into Clearfield 
creek, is found upon the ground. A stream is 
called for in the official return of the Benj. 
Johnston." He concludes his examination in 
chief by saying: "From what appears on the 
ground, I could not make any other location 
than that on defendant's map. To obey the 
call for the Anderson white oak, would aban- 
don all the work on the giound, and trans- 
pose all the comers." 

If you beUeve this testimony,— and I do not 
see why you should disbelieve it, and if you 
beUeve the testimony of Maj. Hough, there is 
an end to the plaintiff's case. For I have 
already announced to you the legal principle, 
well established, that the artificial marks and 
natural boundai'ies, found upon the ground, 
control and are paramount to all the papers 
in the land office. It. is therefore for you to 
&.ay, whether there was any vacant land there 
at' the date of the warrants to Pruner and 
Burley. The warrants only authorized the sur- 
vey of vacant lands, for they alone belonged 
to the commonwealth to gi*ant. Whether the 
lands applied for were vacant or not, the land 
officers do not undertake to examine or de- 
termine, and in many instances do not pos- 
sess the means of ascertaining. Of that the 
applicant must judge for himself. But if he 
knew they were appropriated by prior right, 
(and in this case he was warranted by the 
caveat of the deputy surveyor) it was against 
conscience to take out a warrant for them, or 
to have them surveyed as vacant. 4 Watts, 
150. 

I will now proceed to answer the longer 
and sliorter "catechism," propounded to me 
by the learned counsel of the plaintifiE and de- 
fendant; and after that submit the case for 
your decision. 

Plaintiff's Points— Answer of the Judge. 

The plaintiff's counsel ask the court to in- 
struct the jury as follows: 

(1) That as the Casper Haines warrant was 
the leading warrant of the Morgan, Rawle 
and Peters batch of surveys, it was the duty 
of the deputy surveyor, in locating them upon 
the ground, to execute that warrant fii'St, and 
the others in the order of their calls. 9 Casey 
[33 Pa. St.] 474. 

Answer. Assuming the Casper Haines to be 
the leading warrant, this point is affirmed. 

(2) That if in making that location the Cas- 
per Haines warrant was executed upon the 
old line of the sui-veys of 1784, in the names of 
Jolm Anderson and Gilbert Vought as a bound- 
ary, and returned by that line as a bound- 



ary, and by the white oak comer of the John 
Anderson survey, as a common comer of the 
Anderson and of the Casper Haines surveys, 
that location cannot be departed from in as- 
certaining the present position of the Haines 
survey upon the ground. 9 Casey [33 Pa. St.] 
474; 10 Watts, 263; 4 W^atts & S. 326. 

Answer. If the jm-y believe from the evi- 
dence that the Casper Haines was actually 
located on the ground, by the Anderson white 
oak and the line of 1784, it cannot be de- 
parted from in ascertaining its present posi- 
tion. 

(3) That if the Casper Haines survey was 
so located upon the line of 17S4 as a boundary, 
and by the Anderson white oak, as one of its 
corners, there was no necessity for remarking 
either the comer or the line, and it would 
have been improper to do so; that if the 
marks of the date of the survey are not found 
upon either at the present time, it affords no 
presumption that the survey was not tlius lo- 
cated. 3 Serg. & R. 283; 8 Watts & S. 139; 
7 BaiT [7 Pa. St.] 73. 

Answer. The first part of this proposition is 
affirmed with the qualification that the jury 
must be satisfied that it was so located. If 
so, then the second branch of the proposition 
is true, and the absence of marks at the pres- 
ent time would afford no presumption that it 
was not thus located. 

(4) That the fact that marks of the date of 
the survey are found upon a part of the old 
line of 1784, from the Anderson white oak, a 
short distance below the intersection of the 
short east and west line of the survey, raises 
a powerful presumption that the deputy sm*- 
veyor did actually run that line upon tlie 
ground in executing the wari-ant, and did re- 
mark it, although the marks of that date may 
not now be found on the fine. 3 Sei-g. & 11. 
R. 283; 8 Watts & S. 139; 7 Barr [7 Pa. St.] 
73. 

Answer. We refuse so to instmct you. 

(5) That the thirteen wairants of Morgan, 
Rawle and Peters having been shown to be- 
long to one party or person, and to have been 
suiveyed at one time as a block, the surveys 
are to be treated as one entire sui-vey. 9 
Casey [33 Pa. St.] 474; 7 Casey [31 Pa. St.] 
348; 1 Wright [37 Pa. St.] 67. 

Answer. This point is affirmed. 

(6) That tf the Haines survey was located 
upon the line of the Anderson and Vought 
surveys, and by the white oak corner as a 
common corner of the Anderson and Haines, 
sm-veys, that location must fix that comer and 
line as a boundary of the block on that side, 
and if the maple gmb, as proved by Thomas 
Henderson, is a corner of the Benjamin John- 
ston and Thomas Maston surveys, or of the 
Israel Wheeler, occupying the same ground as 
the Benjamin Johnston, that corner and the 
lines running south from it, to the southwest 
comer of the Thomas P. Wharton survey, 
those lines covmting to the date of the sur- 
veys if believed by the jmy to be the original 
lines of the block, and that corner will fix the 
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boundaries on the opposite side, and must 
have a controlling influence in determining tlie 
position and location of the entire block. See 
authorities already cited. 

Answer. If the Casper Haines was actually 
located on the ground by the Anderson white 
oak, and it was the leading survey of the 
batch, it does not fix the eastern boundary of 
the batch, but it is for the jury to say wheth- 
•er a line runnhig south from the maple gmb 
in Henderson's field is the western boundary, 
when the Benjamin Johnston, by the ofScial 
return of survey, is surrounded on three sides 
by vacant land, and three of its lines are well 
marked, and counting to 1793, the date of tJie 
survey, can establish the western boundary of 
the batch. 

(7) That if the jury believe the Haines sur- 
vey was located upon' the Anderson and 
Vought line as a boimdary, and the Anderson 
white oak as a comer of the sm-vey, after the 
time that had elapsed since the making of the 
surveys constituting the block, they may pre- 
sume the existence of the birch comer called 
for in the return of survey as a corner of ihe 
Robert Hiltzheimer and the Joseph Cox sur- 
veys on the line running north from the An- 
<lerson white oak, and that the line was run 
upon the ground from the white oak to the 
birch, even in the absence of marks counting 
to the date of the surveys, (if they shall not 
be satisfied that the marks found beyond the 
forked hemlock was an original mark of the 
sui"vey,) and the line running north from the 
white oak to the birch, and from the birch to 
the northeastern corner of the Jacob Cox sur- 
vey, will fix the boundary of the block on that 
side. 10 Casey [34 Pa, St] 4G2; 3 Casey [27 
Pa. St.] 9; 2 Watts & S, IS; 1 "Watts & S. 
79. 

Answer. "We refuse so to instruct you. The 
jury cannot presume a state of facts that dis- 
locates and abandons all the interior lines of 
the block which are proven to have been 
found upon the ground. 

(8) That after the length of time which has 
elapsed since the return of the surveys con- 
stituting the block in question (being more 
than twenty-one years) they are now to be pre- 
sumed not only to have been regularly made, 
but to liave been made upon the groimd as 
returned 'n the surveyor general's office. See 
authorities of 7th point 

Answer. Such' is not the law as decided by 
the supreme court of Pennsylvania in 12 
"Wright [40 Pa. St.] 431, and we refuse so to 
charge you. 

(9) That if the jury are satisfied from the 
evidence that the general location of the block 
of thirteen surveys as claimed by the plaintiff 
is more in accordance with the return to the 
oflice of the surveyor general than that of the 
defendant, that location is to be adopted by 
them as" the true one. 

' Answer. This Is refused,— the mai'ks foimd 
upon the ground override and control the re- 
turns in the surveyor general's oflice. 

(10) That where there are conflicting lines 



and Corners upon the ground, the presumption 
of law is in favor of those which agree with 
the retm-n and against those which would do 
violence thereto. 

Answer. Such a presumption might exist if 
there was uniformity and correspondence in 
the returns made to the land office; but, as 
the official papers produced upon the trial ex- 
hibit a conflict in the land office as well as on 
the ground, no such presumption can avail. 

(11) That if a survey has been returned for 
more than twenty-one years, it must be pre- 
sumed not only to have been rightly made, 
but the records of the land office must fur- 
nish the best evidence of what was done by 
the surveyors and others who are not now 
living to give evidence on the subject. 10 
Casey [34 Pa. St] 462; 3 Casey [27 Pa. St] 
9; 2 Watts & S. 18; 1 Watts & S. 79. 

Answer. This would be the law if there 
■were no marks on the ground conflicting with 
the returns of survey; but if there are, then 
the location on the ground governs and con- 
trols, all the papers in the land office. 

Defendant's Points. 

The court is respectfully requested to in- 
struct the jui-y as follows: 

(1) The marks on the ground dating to 
1793, corresponding with the thirteen sur- 
veys constitute the true survey, and control 
all calls for older surveys, or other fixed 
boundaries. Walker v. Smith, 2 Barr [2 Pa. 
St] 43; Hall v. Tanner, 4 Barr [4 Pa. St.] 
247; HeniT v. Henry, 5 Barr [5 Pa. St] 249; 
Mahon v. Duncan, 1 Harris [13 Pa. St.] 463; 
5 Rawle, 350; 10 Wright [46 Pa. St] 484. 

(2) If the jmry believe there is a prepon- 
derance of marks of 1793 suiting the location 
of the defendant ■which would be abandoned 
by the plaintifE's location, their verdict 
should be for the defendant 

(3) The marks of 1807, and all marks of a 
later date than 1793, are to be entirely disre- 
garded by the jury in determining the loca- 
tion of the thirteen surveys. 

(4) The location of the surveys of 1794 can- 
not in any way affect the location of the sur- 
veys of 1793. The junior surveys having 
been received as a species of hearsay evi- 
dence, and only equivalent to the declaration 
of a deceased surveyor as to where he be- 
lieved the location of the older surveys to be. 
Bellas V. Cleaver, 4 Wright [40 Pa. St] 268. 

(5) The warrant of Casper Haines being 
descriptive, its proper location is a question 
of fact for the jury; and if they believe the 
Beaver dam, the beech, and the line of mark- 
ed trees, running south fifty degrees west, 
called for by the warrant, to be on the 
ground as claimed by the defendant, it is 
powerful evidence taken in connection -with 
the lines of 1793, on the ground south of the 
plaintiff's location, to sustain the position 
claimed by the defendant 

(6) Before the jui-y can find that the lines 
and comers of 1793, on the ground south of 
the plaintiff's location, were abandoned by 
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the surveyor who laid the warrants, they 
must be satisfied either that he obliterated 
the marks or made new marks con-esponding 
with his return. Walker v. Smith, 2 Ban- 
[2 Pa. St.] 45; 4 Watts «& S. 78. 

(7) If the jury believe the testimony of de- 
fendant's witnesses, that the hemlock sap- 
ling, the locust, the hemlock, the hickory, the 
birch and maple on the one line; the white 
oak, the double sugar, the hemlock, the pine 
and the hemlock on the other line; and the 
maple and pine on the western end of the 
Benj. Johnston, as defendant lays it, were, 
on the ground, marked as corners to 1793, 
with lines to and from them of the same 
date, corresponding with the thirteen tracts, 
these comers and lines constitute the sur- 
vey, control the call of Oasper Haines for the 
white oak and surveys of 1784, and the ver- 
dict must be for the defendant. Malone v. 
Sallada, 12 Wright [48 Pa. St.] 426, 428, 430. 

(8) In determining the location of the 
block of thirteen sui-veys the jui-y is to be 
guided by the following rules: 1. The artifi- 
cial marks on the ground constitute the sur- 
vey, and are the highest proof of location. 2. 
The next most important evidence of location 
is natural objects, especially streams of wa- 
ter. 3. In the absence of both of them, and 
then only, adjoining surveys called for are 
to be resorted to. 4. The location may be de- 
termined by fixing any one of the block, 
whether the leading survey or not, by the 
marks on the ground, and then laying the 
rest in their order as returned into the land 
office. Gratz v. Hoover, 4 Harris [16 Pa. St.] 
235. 

(9) If in accordance with these rules the 
jury believe that the Howell and Bickham 
surveys, under which the defendant claims, 
and for which he takes defence, are fixed 
upon the ground by the hemlock, pine, hem- 
lock, maple, birch and hickory eomei*s called 
for, and by lines blocking back to the date of 
the surveys; they may fix the location of the 
body by laying the other tracts to adjoin 
them as returned into the land office, without 
regard to the call of Casper Haines for the 
sui-veys of 1784, and their verdict should be 
for the defendant. 

(10) In the location of the survey the con- 
figuration of the block is to be preserved, 
and it cannot be distorted or dislocated by 
laying one survey upon another. The Benj. 
Johnston calls to adjoin the William Shefe 
and for vacant laud on three sides; it is 
therefore an outlying ti-act on the face of the 
papers and must be located accordingly. 

(11) If the jury believe that the lines of 
Benjamin Johnston, as an outlying tract, are 
upon the ground, counting to the date of the 
sui-vey, and that the maple and pine called 
for, as its western cornel's were upon the 
ground, as claimed by defendant, it fixes the 
location of the block, and the verdict must 
be for the defendant. 

(12) The undisputed testimony of the sur- 
veyors of both plaintifC and defendant estab- 



lish the fact that the lines on the ground, 
blocking back to 1793, and corresponding 
with the thirteen surveys, interlock with the 
older surveys of Phillips, and therefore no 
vacancy exists upon which the plaintiffs 
could lay their warrants, unless the jury is 
clearly satisfied that these lines and comers 
on the groimd were obliterated or aban- 
doned by the surveyor who made the return, 
of which the interference and the location ot 
junior surveys are not sufficient evidence. 

(13) As plaintiff's surveyors, Africa and 
Moore, concur with defendant's surveyors, 
Hough, Cuttle, Criswell, Ferguson and Hoo- 
ver in saying that they would locate accord- 
ing to the defendant's plot, if they found the 
lines and corners therein designated, dating 
to 1793, if the jury is satisfied that such 
lines and corners were upon the ground,, 
their verdict should be for the defendant. 

PER CURIAM. These points are each and 
all affirmed. 

The jury returned a verdict in favor of the- 
defendant. 
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SMITH V. HUNTER. 

[5 Oraneh. G. 0. 467.] i 

Circuit Court, District of Columbia. March 
Term, 1838, 

Personal Pkopeuty — Deed— Possession— Ciied- 

ITORS. 

A deed, from one to another, of personal 
property, to be void if the grantor shall on de- 
mand pay a certain sum to the grantee, is void, 
in law, as to the creditors of the grantor, unless 
the possession accompanied and followed the 
deed, although acknowledged and recorded 
agreeably to Act Md. 1729, c. 8, §§ 5, 6. 

Replevin, for a hackney-coach and twa 
horses, talien by the defendant [Alexander 
Hunter] as marshal of the Distx-ict of Colum- 
bia, under a fieri facias against one William 
Smith, the brother of the plaintiff [John 
Smith]. Plea, property in the defendant, 
and traversing the title of the plaintiff. 

The plaintiff claimed title under a deed 
from the said William Smith, dated :^Iay 21, 
1833, duty acknowledged and recorded on the 
same day, agreeably to Act Md. 1729, c. S, 
§§ 5, 6. The consideration was stated to be 
?333; and the deed was to be void if Wil- 
liam should pay the said sum and interest 
to John on demand. John lived in Annapo- 
lis, William in Washington, and the carriage 
and horses always remained in the po.sscs- 
sion of William, until seized as his property 
by the marshal under an execution against 
William. 

Messrs. Brent & Brent, for plaintiff, con- 
tended, that as the deed was duly acknowl- 
edged and recorded agreeably to Act Md. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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1729, c. S, §§ 5, 6, it was not necessary 
that the possession should accompany and 
follow the deed, in order to protect the prop- 
erty from creditors; the acknowledgment 
and record heing shhstituted for possession. 

But THE COURT (MORSELL, Circuit 
Judge, contra), at the prayer of Mr. Mar- 
bury, for defendant^ instructed the jury, that 
if they should he satisfied, by the evidence, 
tliat the possession of the property did not 
accompany and follow the deed, it was 
fraudulent, in law, as to the creditors of the 
said William Smith, although acknowledged 
and recorded agreeably to the act. 

ORANCH, Chief Judge, observed, that it 
did not appear to have been tlie intention of 
the legislature to make valid against credit- 
ors any deed which would be void, as to 
creditors, by the common law. 

A motion for a new trial was made, but was 
refused at November term, 183S. 

NOTE. On the 7th of July, 1838 [5 Stat. 
306], congress established a criminal court for 
the District of Columbia. Thompson F. Mason, 
Esq., of Alexandria, was appointed judge of that 
court, and held one session in Alexandria, and 
one in Washington, but was too ill to hold the 
December session in "Washington, and died on 
the 21st of December, 1838. James Dunlop, 
Esq., of Georgetown, was appointed in his 
place, and sworn in about the 9th of January, 
1839. 
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Case Wo. 13,064. 

SMITH V. JACKSON. 

[1 Paine. 453.] i 

Circuit Court, N. D. New York. Sept. Term, 
1825. 

Coubts^FedekaIi Jdrisdictiox — CmcciT Court 

— District Court— Sdpreme CounT 

— Makd.\mus. 

1. The jurisdiction of the supreme court is 
pointed out by the constitution; but the dis- 
tribution of tlie powers of the inferior courts is 
regulated and governed by the laws by which 
they are constituted. 

2. The circuit courts have no supervising pow- 
er or control over the district courts other than 
is given by the laws of the United States; which 
is to compel a rendition of a judgment or de- 
cree, and to re-examine it on error or appeal. 

[3. Cited in The Martha, Case No. 9,144, as 
a case implying a doubt whether, after a defin- 
itive judgment pronounced, the court can revoke 
or reconsider that judgment.] 

4. The circuit courts have no power to issue 
writs of mandamus, .after the practice of the 
king's bench, but only where they are necessary 
for the exercise of their jurisdiction. 

5. As, where a district court refuses to give 
judgment, a mandamus lies to compel it. 

[Cited in The New England, Case No. 10,151.] 

6. But a mandamus will not lie to a district 
court, to compel it to expunge amendments im- 
properly made in the record returned to the cir- 
cuit court on a writ of error. 

1 [Reported by Elijah Paine, Jr., Esq.] 



(Case No. 13,064) SMITH 

[This was an action at law by Smith against 
Jackson. Heard on motion for a mandamus.J 

T. A. Emmet and T. Wood, for plaintiff. 
J. Lynch, for defendant. 

THOMPSON, Circuit Justice. The appli- 
cation in this case is for a mandamus direct- 
ed to the district judge of the Northern dis- 
trict of this state, requiring him to vacate a. 
rule which had been granted, allowing cer- 
tain amendments of the record in this cause, 
and also to vacate and annul such amend- 
ments. If it was proper^ to enter into an ex- 
amination of the regularity of such amend- 
ments, or the authority of the district court,, 
to allow them under the circumstances dis- 
closed in the affidavits, the propriety of the 
amendments would at least be very l^ues- 
tionable. 

But the first inquiry is, whether, admitting: 
the amendments to have been irregular and 
made without authority, it belongs to this- 
court to order the rule to be vacated, and the 
record restored to its original form. With- 
out the amendments, the record was clearly 
erroneous, and the judgment must have been 
reversed. They were material and essential 
for the purpose of showing that the district 
coui-t had jurisdiction of the cause, and the 
avowed object of the 'mandamus is to ex- 
pimge the amendments, so as to reverse the 
judgment upon a writ of error. 

By the act of congress of the 9th of April,. 
1814 (4 Laws [Bior. & D.] 679 [3 Stat. 120]), 
the state of New- York is divided into two dis- 
tricts, and a district court directed to be held 
in each; and the act declares, "that the dis- 
trict court in the Northern district, shall, be- 
sides the ordinary jurisdiction of a district 
court, have jurisdiction of aU causes except 
of appeals and writs of error, cognizable by 
law in a circuit court, and shall proceed 
therein in the same manner as a circuit court; 
and writs of error- shall lie from decisions- 
therein, to the circuit court in the said South- 
em district, in the same manner as from 
other district courts, to their respective cir- 
cuit courts." By the 11th section of the ju- 
diciai-y act of 1789 (2 Laws [Bior. & DT] 61 
[1 Stat. 78]), it is declared, that "the circuit 
courts shall have appellate jurisdiction from 
the district courts, under the regulations and 
restrictions hereinafter mentioned," *and 
which is provided for by the 22d section ot 
the same act, which' declares "that final de- 
crees and judgments in civil actions in a dis- 
trict courl^ where the matter in dispute ex- 
ceeds the sum or value of fifty dollars exclu- 
sive of costs, may be re-examined, and re- 
versed or affirmed in a circuit court holden in 
the same district." 

The only jurisdiction therefore expressly 
given to this court over the proceedings of 
the district court, in the Northern district, 
is to reexamine and reverse or affirm its final 
decrees and judgments; and which can only 
be done on appeal or writ of error. If then 
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this court has authority to issue a man- 
damus, it must result as an incident to its 
appellate power, and grow out of the 14th 
section of the judiciary act, which gives to 
the courts of the United States power to is- 
sue "all writs not specially provided for by 
statute, which may be necessary for the exer- 
cise of their respective jurisdictions, and 
agreeable to the principles and usages of 
law," It is necessai-y that final judgment 
should be given before this court can assert; 
its jurisdiction over it by writ of error. If 
the district court should refuse to give judg- 
ment, a proper case* would be presented for 
a, mandamus to compel the court to proceed 
and give judgment. 

This court has not the like superintending 
authority over the district courts, as the 
king's bench in England, and the supreme 
court of this state have over inferior til- 
bunals. Blany cases therefore which have 
arisen in those courts where writs of man- 
damus have been issued, are not applicable 
here. Although the judicial power under the 
constitution may be broad enough, yet con- 
gress has not seen fit to give to the circuit 
courts any other control over the district 
eouils, than a re-examination of their final 
judgments and decrees. The constitution 
vests the judicial power of the United States 
in one supreme court, and in such inferior 
courts as the congress may from time to 
time ordain and establish. The jurisdiction 
of the supreme court is pointed out by the 
constitution. But the distribution of the 
powers of the inferior courts, is regulated 
and governed by the laws hj which they 
are constituted. 

This seems to be the light in which these 
couils have been viewed by the supreme 
court. In the case of M'Intire v. Wood, 7 
Cranch [11 U. S.] 504, it was decided tliat the 
power of the circuit courts to issue writs of 
mandamus, is confined by the judiciary act 
of 1789, exclusively to those eases in which 
it may be necessary to the exercise of their 
jurisdiction. That was a case where appli- 
cation was made to the circuit court of Ohio, 
for a mandamus to the register of a land- 
ofiice, commanding him to issue a final certifi- 
cate of purchase of certain lands. The court 
in delivering its opinion, said, if the 11th sec- 
tion of the judiciary act had covered the 
whole ground of the constitution, there would 
be much reason for exercising this power in 
many cases wherein some ministerial act Is 
neeessaiT to the completion of an individual 
right arising under the laws of the United 
States, and the 14th section of the same act 
would sanction the issuing of the TSTit of 
mandamus for such a purpose; but although 
the judicial power of the United States ex- 
tends to cases arising under the laws of the 
United States, the legislature has not thought 
proper to delegate that power to its circuit 
courts, except in certain specified cases. This 
question is again brought up, and the same 
doctrine maintained and established in the 



case of M'Clung y. Silliman, 6 Wheat, [19 U. 
S,] 598. 

It is very evident that the want of juris- 
diction in the circuit court in these cases, did 
not arise from the circumstance, that the ap- 
plication was for a mandamus to a minis- 
terial officer, but because the power was not 
given by any law of the United States. If 
the authority of the circuit court to issue a 
mandamus, stood on the same footing with 
that of the king's bench in England, or the 
supreme court of this state, it might have 
been exercised in the cases referred to. For 
in numerous instances have those courts ex- 
ercised the authority in analogous cases. 
But in the sense of the constitution, the cir- 
cuit as well as the district courts are in- 
ferior coui'ts, and their respective jurisdic- 
tion is pointed out by acts of congress, and 
the former has no supervising power or con- 
trol over the latter, other than is given by 
laws of the United States, and which, as has 
before been observed, is to compel a rendi- 
tion of a judgment or decree, and to re-ex*- 
amine the same on writ of error or appeal. 

It may not be amiss barely to observe, 
that the complaint in this case is for having 
improperly allowed certain amendments, 
which generally rest in the sound discretion 
of the court when the proceedings are pend- 
ing, and if this was a matter resting in the 
discretion of the district court, it cannot be 
corrected or controlled either by a mandamus 
or writ of error. But the motion in this case 
is denied on the ground that this court has 
not authority to issue the mandamus applied 
for. Motion denied. 

[A motion was afterwards made to set aside 
a judfjment of reversal in this cause. The mo- 
tion was denied. Case No. 13,065.] 



Case Ho. 13,065. 

SMITH V. JAOKSON. 

[1 Paine, 48G.] i 

Circuit Court, N. D, New York, Sept. Term, 
1825, 

Appeal — AJtEyojiESTs — Form — Substa:toe — 
Wkits— Service, 

1. The circuit courts, on appeal from the dis- 
trict courts, have power by the 32d section of 
the judiciary act, to allow any amendments of 
defects in form occurring in the court below, 
which could have been amended there, or to dis- 
regard them in giving judgment. 

[Cited in Buchanan v. Trotter, Case No. 2,- 
075; Heye v. Lieman, Id. 6,445a; Tyson v. 
Belmont, Id. 14,315a; Elting v. Campbell, 
Id. 4,422.] 

2. But this power does not extend to defects 
in substance. Such defects may however be 
amended in the district court, on terms. This 
power is more extensive than any given to the 
English courts. But the amendments must be 
made before final judgment. And this is agree- 
able to the state practice in such cases. 

[Cited in Buchanan v. Trotter, Case No. 2,- 
075.] 

1 [Reported by Elijah Paine, Jr., Esq.] 
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3. An omission of the averment of citizenship 
is a defect in substance, not cured by verdict, 
and which cannot he amended after judgment. 

4. So of the averment of the value of the 
property in dispute when necessary to give ju- 
risdiction. 

5. Amendments at common law were for triv- 
ial errors, and where there was something to 
amend by. Anciently they could he made only 
during the term when the error occurred in the 
record; afterwards they were allowed at any 
time pending the suit; but never after final 
judgment. 

6. Confusion and contradiction in the Eng- 
lish cases arising upon the various statutes of 
amendments and jeofails, 

7. A judgment was entered in the district 
court of the Northern district of New- York, sit- 
ting with circuit court powers, in January, 1824, 
the record filed and execution issued. In Sep- 
tember of the same year it was removed by er- 
ror into the circuit court, and in January fol- 
lowing, the district court allowed the record to 
be amended by inserting in the declaration the 
averments of citizenship, and of the value of 
the property in dispute, which were essential to 
jurisdiction: Held, that the amendments were 
irregular, and that this court would not receive 
them after the original record had been sent 
up. 

8. There is no practice in this court of serv- 
ice of papers upon the agent of an attorney, as 
in the supreme court of the state. 

In equity. 

THOMPSON, Circuit Justice. This is a 
motion to set aside the judgment entered in 
this cause during the present term, reversing 
the judgment of the district couit of the 
Northern district of this state. The motion 
is founded, on an allegation that the judg- 
ment was irregularly entered, being in vio- 
lation of an order to stay the proceedings; 
and the motion is resisted on the ground, 
that the order was not duly served on the 
plaintiff's attorney. The service was upon 
the law agent of the attorney in the supreme 
court of this state, and the first question is, 
whether this was a good service. I think it was 
not. The rules of the supreme court do not 
govern the practice of this court. But admit- 
ting they did, the service was bad. The 
rule of that court would require the attorney 
to appoint an agent; and if he had none, 
the service required is, by putting up the no- 
tice in the clerk's office. But it would not 
follow, that the agent in -that court would 
be the agent in this. But there was evident- 
ly a misapprehension with respect to the 
service of the order, and this court would 
set aside the rule for judgment on payment 
of costs, if any merits were shown on the 
part of the defendant in error, of which he 
could avail himself. It is not pretended but 
that the record as it now stands is errone- 
ous, and the judgment of the district court 
must be reversed, unless the record is 
amended, and the object of setting aside the 
judgment of reversal, is to make way for an 
application for a certiorari, to bring up the 
amendments which have been made in the 
district court. The question then arises, 
whether those amendments would be receiv- 

22FED.CAS. — 37 



ed here, and attached to the record -which 
has already been returned info this court up- 
on the writ of error; and I think those 
amendments ought not to be received here. 
They were made according to my judgment 
irregularly, and without authority. The judg- 
ment in the district court was entered in Jan- 
uary term, 1824. The record was filed, and 
execution issued on the 3d of March follow- 
ing. The writ of error was returned in tlie 
September term, 1S24, of this court, and in 
the January term, 1825, of the district court, 
! the amendments were made, which were, by 
allowing two averments to be inserted in the 
declaration. 1. That Smith the defendant 
was a citizen of the state of New- York. 2, 
That the value of the property in question 
was over five hundred dollars; and then re- 
ceiving proof on affidavit to support these 
averments. It has been decided by this 
court, at the present term, that it cannot by 
mandamus compel the district court to va- 
cate the rules for amendment, and restore 
the record to its original form; and if the 
record so amended, had come up on the writ 
of error, it would present a very different 
question from the present. [Case No. 13,- 
064.] This court might be bound to receive 
that as the only record in the cause, without 
any inquiry about the amendments. But as 
the record or a transcript thereof, has been 
returned, and as this court must lend its aid 
by a certiorari, to bring up the amended rec- 
ord, if it is brought up, we have a right to 
exercise our discretion, whether or not to 
lend this aid; and if the amendments were 
improperly made, the certiorari ought to be 
denied. 

The inquiry then properly arises as to the 
power of the court over amendments. 1. 
At common law. 2. By statute. 

The exercise of the authority of courts to 
amend at common law, has in the history of 
the judicial proceedings of the English 
courts undergone very considerable changes, 
and courts grew much more liberal on that 
subject, even before any provision was made 
by statute. Anciently the amendment could 
be made only in the term in which the judi- 
cial act was done and recorded; as during 
this term the proceeding was deemed to be 
in the judges' breasts, and not in the roll. 
Afterwards a, more liberal practice was in- 
troduced, and amendments were allowed at 
any time pending the suit or proceedings, 
and whilst they were considered in fieri, and 
until final judgment was rendered and en- 
rolled. But in no instance will it be found, 
I believe, that the court made any amend- 
ment whatever after the expiration of the 
term in which final judgment was given. 
And as to what amendments the courts 
would make at common law, there seems to 
be much confusion and uncertainty. As it 
was a matter in some measure of discretion,, 
liberal judges would allow amendments that 
more scrupulous ones would not. The amend- 
ments, however, made at common law were-; 
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generally speaking, of trivial errors, and 
tlien only where there was something to 
amend by. It is unnecessary however to 
pursue this inquiry, for the amendments 
made in this ease were a year after final 
Judgment, and so, clearly not within any 
common law powers of the court. 

2. The limited powers of the courts at com- 
mon, law, gave rise in England to the vari- 
ous statutes of amendments and jeofails. 
Those in England are I believe twelve or 
thirteen in number, passed at various peri- 
ods, from the time of Edward the 3d to 
George 1st. These statutes thus passed by 
piecemeals, and in reference to the succes- 
sive parts and steps, in the pleadings and 
proceedings in the cause, gave rise to almost 
innumei-able cases on this subject, which 
has occasioned no little confusion, if not 
some contradiction. With these, however, 
we have no concern, any farther than they 
are decisions upon statutes analogous to our 
own. So far as any statutory provision goes, 
we must be governed by the act of congress 
on this subject. The 32d section of the 
judiciaiT act [1 Stat. 91] declares, that no 
summons, writ, declaration, return, process, 
judgment, or other proceedings, in civil 
<'auses in any of the courts of the United 
States, shall be abated, arrested, quashed, 
or reversed for any defect or want of form; 
but judgment shall be given without regard- 
ing matters of form, except such as shall 
be specially demurred to. And authority 
is given to the courts to amend such im- 
perfections and wants of form, except such 
as shall be specially excepted to by demur- 
rer; and they may at any time, permit 
either of the parties to amend any defect in 
the process or pleadings, upon such condi- 
tions as the said courts respectively shall, in 
their discretion and by their i-ules, prescribe- 
That eveiy part of this section, except the 
last clause, relates to such defects as are 
deemed mattei-s of form, cannot admit of a 
doubt. And this power over such defects of 
form, extends as well to the appellate court, 
as to the court -where the proceedings have 
been had; not that the amendment is always 
actually made in the appellate court, but 
the defect is not to be regarded as matter 
of error. And the act declares, that judg- 
ment shall be given without regard to such 
imperfections or want of form, and no con- 
ditions are to be imposed on parties by rea- 
son of such formal defects. The last clause 
in the act, however, may be extended far- 
ther, and embrace matters of substance; it 
authorizes the court at any time, to amend 
any defect in the process and pleadings, 
upon such conditions as the court shall di- 
rect. This power is confined to the process 
and pleadings, and reaches all defects; it 
does not extend to the judgment. When, 
therefore, an amendment is made in sub- 
stance, it must be whilst the proceedings are 
in fieri, and before judgment; and the court 
then does it upon such terms as shall be 



deemed just and eqiiitable; and this is giv- 
ing much greater pow^er over amendments, 
than existed at common law. The court be- 
low might in this case before final judg- 
ment, have permitted the amendments upon 
terms as to costs, pleading anew, or issuing a 
venire de novo, &c. Under the English stat- 
utes of amendments and jeofails, neither the 
aid of a verdict, nor an amendment can extend 
to mattei*s of substance, or whatevei' is essen- 
tial to the gist of the action, but only to defects 
in matters of form. All matters of sub- 
stance must be stated in the pleadings; and 
if stated, may occasion a difterent verdict 
from that given when not stated. Hence, 
whatever is thus essential, cannot be cured 
by verdict, nor introduced by way of amend- 
ment; but by the express intent of some 
statute allowing the amendment, or aiding 
the defect. It is a general and essential 
rule of law, that all substantial facts be 
stated in proper time and place, so that the 
other party may know what in substance he 
has to answer to, and prepare accordingly. 
Eveiy material matter must be so clearly 
and directly stated, that the opposite party 
may put it in issue if he pleases, iluch 
nicety may be found in the books, as to what 
is to be deemed form and what substance. 
But as it respects the present case, no 
doubt can exist but that the amendments 
were in matters of substance. That it was 
essential to aver, that the defendant was a 
citizen of a state different from that of the 
plaintiff, has been repeatedly decided by the 
supreme court of the United States; and 
many judgments have been reversed for this 
defect. This was a fact that might have 
been denied, and an issue joined thereon, 
and must be tried by a jury. If there be no 
such averment, there need be no such proof; 
and the verdict of the juiy can therefore 
afford no inference, that there was any such 
proof on the trial. 

In the supreme court of this state amend- 
ments have been made in matters of form, 
after writ of error brought; the court say- 
ing, as the record remains in the supreme 
court, and only a transcript is sent up, it 
has power to make the amendment. The 
statutes of this state in relation to amend- 
ments are very analogous to the English 
statutes. But I am pei-suaded the supreme 
court of this state would not have made the 
amendments which were made in this cause, 
and received affidavits to establish the truth 
of the averments; for by the express terms 
of the statute, such amendments only are 
to be made, either in the court where the 
judgment is given, or to which the record is 
removed by writ of error, as are not against 
the right of the matter of the suit, nor 
whereby the issue or trial are altered. And 
this is evident, from the couree adopted in 
the case of Pease v. Morgan, 7 Johns. 46S. 
The note on which suit was brought was 
drawn by one of a firm; but in the declara- 
tion it was alleged to have been made by the 
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two, without any averment of the partner- 
ship. The court decided, that the note Avas 
not admissible in evidence, without an aver- 
ment of the pai*tnership, and that the judg- 
ment must be reversed, unless, the defendant 
in error would have the necessary amendment 
made on certain terms, viz. : To pay all costs in 
the court below after the declaration, with 
leave to the plaintiff in error to plead anew, 
and a venire de novo to issue. And the court ex- 
pressly admitted, that this was going fax*ther 
than any case had as yet gone. Had the 
court adopted the rule which the district 
court pursued in the present case, the 
amendment would have been made, and 
affidavits admitted to support the averment, 
without directing a venire de novo to be 
issued. The court doubtless considered, that 
a juiy must pass upon the fact contained in 
the averment. So, in the present case, the 
averment that the defendant was a citizen 
of New- York, was a material averment, and 
upon which the defendant might take issue, 
and was proper matter for a jury. As to the 
question of the value of property in dispute, 
I do not see why the same rule should not 
prevail; it is matter essential to give juris- 
diction to the court, and a fact that might 
be put in issue, and which must be proved. 
It would seem, however, from the case of 
Den V. Wright, 1 Pet. [26 U. S.] 73, that after 
verdict in ejectment, affidavits were admit- 
ted as to the value of the property. Were 
it necessary to decide this point, I should 
reluctantly yield my assent to the doctrine 
of this case. But if affidavits are admissi- 
ble, it must undoubtedly be before ffiial 
judgment is given; and the case of Den v. 
Wright goes no farther. The practice of the 
supreme court, in admitting affidavits of the 
value of the matter in dispute, in order to 
sustain its jurisdiction on writs of error, 
does not apply. That court has no other 
mode of ascertaining the value. But admit- 
ting that affidavits might have been received 
by the district court as to the value of the 
propertj'-, at a proper stage of the cause, no 
authority or practice has been shown that 
affidavits are admissible to prove that the 
parties were citizens of different states. And 
numerous cases have occurred in the su- 
preme court where this would most likely 
have been done, if such a course had been 
deemed proper. I am accordingly of opinion, 
that the amendments in the district court 
were improperly made, and that no cer- 
tiorari ought to be allowed to bring them up 
as a part of the record in this cause. 

The motion to set aside the judgment of 
reversal must, therefore, be denied. 
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SMITH V. JOHNSON. 

[4 Blatchf. 252.] i 

Circuit Court, S. D. New York. Jan. 4, 1859. 

COPTKIGKT — PkOVISIOSAL InMUNCTION — ReFER- 
EXCB TO MaSTEK. 

1. On a motion for a provisional injunction, 
for the alleged violation of a copyright for a 
map, a reference will not be made to a master 
to examine the rival maps, and report the facts, 
with his opinion. 

2. Such a motion must be disposed of on the 
moving papers of the plaintiff and. the affidavits 
on the part of the defendant. 

In equity. This was an application for a 
provisional injunction, to restrain the defend- 
ant [D. Griffing Johnson] from publishing and 
selling a map, in violation of a copyright 
granted to the plaintiff [Kobert P. Smith]. 

Alfred Conkling, for plamtiffs. 
Peter Y. Cutler, for defendant 

INGBRSOLL, District Judge. It does not 
satisfactorily appear that Avhat the defendant 
has thus far done is, or what he intends to 
do will be, in violation of the rights of the 
plaintiffs. The proof on the part of the de- 
fendant is explicit, that, in preparing his map, 
he has used materials which he had a right 
to use, and that, in the production of his 
work, so far as it has progressed, he has not 
been aided by any of the maps of the plain- 
tiffs. Neither does it appear that he will, in 
the further progress of his work, infringe up- 
on any of the rights of the plaintiffs. Judg- 
ing from the affidavits which tie has exhibit- 
ed, he intends to make his map from mate- 
rials and sources to which the plaintiffs have 
no exclusive right. Should it hereafter ap- 
pear, in the further progress of this suit, that 
the defendant is doing anything in contra- 
vention of the exclusive rights secured to the 
plaintiffs, the motion for an injunction can 
be renewed. " . - . 

It has been suggested that it should be re- " 
feiTed to a master to examine the maps of 
the plaintiffs, and also the map of the defend- 
ant, and to report the facts as they may be 
made to appear to him, with his opinion on 
the question of the infringement of right. 
Such a course is sometimes adopted upon the 
final heax'ing, but not when the question 
comes up on a motion for a preliminary in- 
jimction. Such motion must be disposed of " 
on the moving papers of the plaintiffs, and 
the affidavits on the part of the defendant in 
opposition thereto. 

I do not see sufficient gi-ound to grant th^ ' 
injunction prayed for. The motion must, 
therefore, be denied. 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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Case No, 13,067. 

SMITH et al. t. JOHNSON. 

[2 Craneh. 0. O. 645.] i 

Circuit Court, District of Columbia. April 
Term, 1826. 

Notes — Place of Patmest — Demasd— Payment. 

1, In action against the maker of a promis- 
sory note, payable at a particular bank, it is not 
necessary to aver or prove a demand of pay- 
ment at that bank. 

2. A promissory note, given as collateral or 
counter security for a note borrowed, is not dis- 
charged or vacated by the borrower's dischar- 
ging or taking up the borrowed note with funds 
furnished by the lender. 

Debt against the maker of a promissory note 
for $5,000, dated January 8th, 1824, payable 
to and indorsed by Jacob Hoffman to tlie plain- 
tiffs [Walter and Clement Smith], and given 
by Hoffman to them as a collateral guaranty 
to secure them against their note for the like 
amount, dated January 9th, 1824, lent to Hoff- 
man for the use of the defendant [George 
Johnson] and Hoffman in a business in which 
they were jointly concerned. The note was 
made payable at the Fanners' and Jleehan- 
ics' Bank in Georgetown, and the declaration 
avers a demand at that bank. 

Mr. Jones and Mr. Taylor, for defendant, 
prayed the court to instruct the jiuy, that they 
must be satisfied that payment of the note was 
demanded at the said bank before the plain- 
tiffs can recover in this action. Rowe v. 
Young, 2 Brod. & B. IGo; Chit. Bills, 321. 

Mr. Key, contra, cited the case of Rhodes v. 
Gent, 5 Barn. & Aid. 244; 7 Serg. & R. 84; 
Foden v. Sharp, 4 Johns. 183; Wolcott v. 
Vantvoord, 17 Johns, 248; 3 Chit. Pi. 4; But- 
terworth v. Le Despencer, 3 Maule & S. 150; 
Pearse v. Pemberthy, 3 Camp. 261. 

THE COURT (nem. eon.) refused to give the 
instruction; considering the avei*ment in the 
declaration as immaterial in an action against 
the maker. 

The counsel for the defendant, prayed the 
court, in substance, to instruct the jury, that 
if the defendant, or Mr. Hoffman, his pai'tner, 
had paid and taken up the lent note, the plain- 
tiffs could not recover upon the guaranty note. 
And the plaintiffs prayed the court, in sub- 
stance, to instnict the jury that, if the lent 
note was taken up, in whole, or in part, with 
funds furnished by the lenders, the plaintiffs 
are entitled to recover upon the guaranty note, 
to the extent of the funds thus furnished by 
them. Both of which insti'uetions THE 
COURT in effect gave. 

Verdict for the plaintiffs, $2,135.68, and in- 
terest from the 31st of May, 1825. 

Five bills of exception were taken; but no 
writ of error was issued. 

[See Case No. 13,061,] 



SMITH (JONES v.). See Case No. T.497. 

1 [Reported Dy Hon. William Craneh, Chief 
Judge.] 



Case No, 13,068. 

SMITH V. JORDAN. 

HITCH et al. v. SAME. 

[Brunner, Col. Cas. 627; i 21 Law Rep. 204.] 

Circuit Court, D. Massachusetts, May Term. 
1857. 

Appeai. — Damages — Seamen — Dishating. 

1. In a case of marine tort the decree of the 
district court will not be reversed on appeal on 
a question of the amount of damages, unless it 
is clearly excessive. 

2. The power of the master to disrate an of- 
ficer or seaman is remedial and not penal, and 
does not authorize a degradation to the lowest 
place, if there is an intermediate office which 
the man may be supposed competent to fill. 

[Appeal from the district court of the Unit- 
ed States for the disti'ict of Massachusetts. 

[These were libels by Edward Jordan: 
against James L. Smith and Charles Hitch 
and others for marine torts, and subtractioa 
of wages. From a decree in favor of libelant 
in the district court (case unreported), re- 
spondents appealed.] 

L. F. Brigham, for appellants. 
O. M. Ellis, contra. 

CURTIS, Circuit Justice. The first of these 
cases was an appeal by the respondent in a 
suit in admiralty, brought by the appellee in 
the district court for several marine torts,, 
on account of which that court pronounced 
for damages in the sum of four hundred and 
sixty-five dollars. The libelant shipped as 
cooper at New Bedford, in May, 1852, for a 
whaling voyage, on board the bark Cleora. 
He has pleaded that he was unlawfully put 
in irons and imprisoned in the afterhold of 
the ship; that this imprisonment was con- 
tinued for about the space of four months, 
during some part of which time, however, 
he was allowed to be on deck during the dayp 
that it was accompanied by circumstances of 
degradation and cmelty; and that on the 17th 
day of January, 1854, he was forced on shore 
at Lahababoo, an island in the Pacific Ocean 
inhabited only by savages, whence he made- 
Ms escape, through the humanity of the mas- 
ter of a British vessel, which was there to 
procure some supplies. The respondent ad- 
mits that the libelant was unlawfully set on 
shore; but has attempted to justify the im- 
prisonment on the ground that the libelant, 
being found indisposed to do his duty as 
cooper, was disrated, and ordered before the 
mast; that he refused to perform the duty of 
a foremast hand, and thereupon was impris- 
oned. In the second case, wherein the opin- 
ion will presently be stated, I have fully con- 
sidered the question whether the master was 
justified in requiring- the libelant to perfonn 
foremast hand's duty, and having come ta 
the conclusion that he was not, it necessarily 
follows that the measures resorted to, to com- 
pel the libelant to do that duty were unjusti- 

1 [Reported by Albert Brunner, Esq., and heii? 
reprinted by permission.] 
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fiable. It appears, upon this view of the 
case, and upon the admission of the respond- 
ent, that he unla-wfuUy set the libelant on 
shore, and that this appeal involves a ques- 
tion of the quantum of damages' due for ag- 
gravated marine torts. T have had several 
occasions to say, what I here repeat, that in 
such a case I cannot reverse the decree of 
the district court, unless I can see that the 
damages are plainly excessive. No two 
minds would come to the same result upon 
such a question, viewed as res integra, and 
when the court of the first instance has fairly 
■exercised its judgment upon no erroneous 
principle, it is not cause for reversing it, that, 
viewed as an original question, I might, and 
probably should, have come to a somewhat 
-difiCerent result. In this case I am not dis- 
satisfied with the amount of damages, and 
the decree is affirmed, with costs. 

The second case is a cause of subtraction 
of wages. The lay of the libelant as cooper 
was to be one fortieth. The district court 
pronounced for wages, but did not allow that 
lay to the libelant. Both parties appealed. 
The ease presents two principal questions. 
First, whether the libelant was lawfully dis- 
rated, and if so, what deduction ought to be 
made from his lay by reason thereof. 

It is admitted by the respondents that the 
libelant "was a fair cooper." I consider this 
to amount to an admission that he was com- 
petent in point of ability to do the duty for 
which he was engaged. It is pleaded by the 
respondents "that the libelant after a fair 
trial of his abilities and disposition to do his 
duty as cooper, being found indisposed to do 
such duty, was disrated from the station of 
cooper, and ordered to do foremast hand's 
duty." If a person contract to perform a par- 
ticular service on shore, and prove incapable 
or negligent, the employer may dismiss him, 
but cannot require him to do- other work not 
included in his contract The necessities of 
the sea services have occasioned a different 
rule in the maritime law. The services of 
each of the crew are necessary, there being 
ordinarily no supernumeraries on board; and 
the master must keep and provision the men, 
and bring them home. Consequently when 
he removes one man from his station for sutti- 
eient cause, and px'omotes another to his 
place, the services of the man who is disrated 
are needed to supply the deficiency occasioned 
by such promotion; and as the man must 
continue on board, he is required by the mari- 
time law to obey the lawful commands of the 
master, and perform such work as he is ca- 
pable of doing, and as the master may assign 
him in the just exercise of his authority, and 
this rule of law may be properly said to qual- 
ify the express contract for service by super- 
adding to it the condition that in case of in- 
ability or indisposition to perform it the man 
will do such other service on board during 
the voyage as the master may properly as- 
sign to him. 

The first inquiry in this case is whether the 



libelant after a fair trial was found indis- 
posed to perform his contract The station 
of cooper on board a whale ship is one of 
much responsibility. Negligence in dischar- 
ging its duties must inflict loss upon all con- 
cerned in the voyage, and may seriously im- 
pair, and even destroy, the fruits of the en- 
terprise. The large lay of one fortieth, ex- 
ceeding that of any other person on board, 
save the master and first and second officers, 
clearly indicates that skill and diligence of 
no ordinary character were contracted for. 
The necessity for having this service well 
performed, and the difficulty of replacing the 
cooper in the course of the voyage, rendered 
it for the interest of the master, who was in- 
terested in the enterprise to the extent of one 
twelfth, not to remove the cooper without 
adequate cause. The Officers and crew have 
the same interest, though less in degree. Up- 
on the evidence, I find that there was a gen- 
eral opinion among the officers that the libel- 
ant did not discharge his duties satisfacto- 
rily. There is evidence of two specific '^in- 
stances of neglect; but of these, two of the 
witnesses who speak of them admit that the 
oversight might have been made by any coop- 
er. On the other hand, the conduct of the 
master towards this man evinces a strong 
personal dislike, which appears to have orig- 
inated some time before he was disrated, and 
which was very imfavorable to a just and 
calm consideration of his case. Nor does he 
appear to have remonstrated with, or re- 
proved him for any instance of neglect before 
he was disrated. There is also a wide dis- 
crepancy as to the time when he was disrated, 
between the answer of the claimants and the 
answer of the master printed in the same 
record, and the accounts of the making up 
of the voyage. The answer of the claimants 
seems to fix the 9th of February as the date, 
though its allegations are very loose and im- 
perfect The answer of the master says he 
was disrated on the 23d of July, while the 
accounts show the promotion of another man 
to the place of cooper on the 6th of April. It 
is the duty of the respondents to plead- the 
cause for and the fact of disrating, with rea- 
sonable certainty, and to prove it as alleged, 
in all necessary particulars. The libelant 
having taken no exception, and both parties 
having gone into proofs on this appeal, I do 
not reject the allegation. But such uncer- 
tainty upon the point of time seriously en- 
hances the difficulty of coming to a conclusion 
favorable to the respondents. It must be 
remembered, also, that, properly speaking, 
the displacement of a man from the position 
in which he contracted to serve is a remedial, 
and not a penal, act The power is not con- 
ferred on the master so to punish for past 
offenses, but to prevent future injury arising 
from neglect or incompetency; and therefore, 
if it be found that the officer can no longer 
be intrusted with the duties of his place with 
safety to the interests involved, it does not 
follow that he is to be degraded to the lowest 
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place possible. He must be removed from 
Ills post as far as may be necessaiy, but no 
fiu'ther; and in tins particular I am satis- 
lied the master did wrong. I think, upon all 
the evidence I cannot say the master Avas 
bound to retain the libelant in the place of 
cooper; with all the responsibility and control 
which belong to that place. But being a 
cooper of competent skill, as it is agreed he 
was, he should have been put into the sub- 
ordinate place of cooper's mate, where he 
would have been under the supervision of the 
person promoted to his place, who could have 
taken care that his negligence occasioned no 
serious injury. -It was urged that his fault 
being a want of disposition to do his duty, 
he could not be trusted at all; but it does 
not follow that occasional instances of neglect 
should necessarily destroy all confidence; 
and, at all events, I think the experiment of 
employing him under proper supervision 
should have been fairly tried. The power to 
take a mechanic from the work which he has 
contracted to do, and is able to do, on ship- 
board, and put him to perform what, it is 
admitted in this case, he was very ill-fitted 
for, is one to be used with much care and 
caution, and no further than shall appear to 
be necessary for the fair protection of the in- 
terests involved. 

Aly opinion is that, though the libelant's in- 
sufficient performance of his duty as cooper 
should cause a proper deduction to be made 
from his wages from the date when another 
was promoted to his place, he should not 
havp been deprived of the benefit of a fair 
trial in the place of cooper's mate, and con- 
sequently should receive the lay which ap- 
pears by the ship's accounts to have been 
paid to the person who filled that place. 
Having made a computation, I find its result 
is the same sum allowed by the district court, 
which, I infer, acted on the same rule I have 
adopted. 

Let the decree of the district court be af- 
firmed, with six per cent damages and costs. 



Case No. 13,069. 

SMITH et al. v. The JOSEPHINE, 

[9 Betts. D. C. ilSS. 20.] 

District Court, S. D. New York. Jlarch 8, 
1847. 

Salvage— Service bt Usitbd States Vessel- 
Costs. 

[This was a libel for salvage by Joseph 
Smith and others, crew of the sloop of war 
Plymouth, against the brig Josephine, her 
tackle, apparel, and cargo.] 

BETTS. District Judge. It appearing to 
the court upon the pleadings and proofs in 
this case, that this action is founded solely 
upon services rendered on the high seas, by 
the United States sloop of war Plymouth, 
her ofiieers and crew, to an American vessel 
and cargo, found a wreck and derelict at 



sea: It further appearing to the court that 
such services were in no way extraordinary, 
and consisted wholly in boarding the said 
vessel, securing hawsers to her, 'and towing 
her into the port of New York, the crew 
being removed from her when the weather 
rendered it dangerous for them to remain 
with the wreck: It further appearing to the 
court that the services aforesaid were ren- 
dered the said brig in obedience to the order.s 
of the officer in command of the said sloop 
of war, and not at the request or the pro- 
curement of the claimants and owners of the 
brig, and were performed and participated 
in by the oflScers and crew of the said sloop 
of war as required and directed by said offi- 
cer in command: and that no acts specially 
meritorious were performed by the libellants 
or other individuals of the crew. It further 
appearing to the court that the commission- 
ed officers on board said sloop of war do not 
unite in, or promote this suit and decline to 
claim or receive any reward of salvage If 
made therein: It further appearing to the 
court that under the laws and regulations 
governing the navy of the United States it 
is a part of the official dutj'^ of ships of war 
and their officers and crews, to afford I'elief 
to American vessels wrecked or otherwise 
in distress: Wherefore it is considered by 
the court that the services rendered the 
aforesaid brig by the said sloop of war, her 
officers and crew, or any part of them, are 
not of the character of salvage services for 
which they or any of them are entitled to 
demand compensation out of the vessel and 
cargo so relieved: It is therefore ordered 
and decreed by the court that the libel in 
this cause be dismissed. 

But it appearing to the court that the libel- 
lants had probable cause upon which to de- 
mand the judgment of the court, in the prem- 
ises, it is further ordered, that no costs be 
taxed or recovered by the claimants against 
the libellants. It is further ordered that the 
said vessel and cargo be discharged from ar- 
rest in this cause, or if sale thereof has been 
already decreed, that the proceeds in court 
be paid over by the clerk to the claimants 
or their proctor, after deducting therefrom 
the costs of the officers of court chargeable 
thereon. 



Case No. 13,070. 

SMITH et al. v. The JOSEPH STEWART. 

HOY et al. v. The JOSEPH STEWART. 

[Crabbe, 218; 1 Liv, Law Mag. 60(5.] i 

District Court, E. D- Pennsylvania. July 9. 
1838; July 23, 1838. 

Salvage— Amocxt of Compensation — Seamen — 
■Wages— Lies. 

1. Where sahors are very meritorious, and 
the value of the vessel and articles saved is very 

1 [Reported by William H. Crahbe, Esq. 1 
Liv. Law Mag. 606, contains only a condensed 
report.] 
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small, the court will exceed, in its allowance of 
salvage, the proportion usually given. 
[Cited in The Carl Schurz, Case No. 2,414.] 

2. Where a vessel is abandoned at sea, the 
crew, shipped for an indefinite period, have a 
Hen on her, in the hands of salvors, for their 
wages due at the last port of delivery before 
the abandonment, 

[Tliese were two libels against the schoon- 
er Joseph Stewart, Crandell, master,— the 
first for salvage, bx George Smith and oth- 
ers, mariners, and Richards & Bispham, for 
the schooner Caspian, and the other for 
wages, by Charles Hoy and others, mari- 
ners.] 

Tlie Joseph Stewart having been libelled 
for salvage by the parties in the first of the 
above suits, the claimants in the second suit, 
who had abandoned the schooner at sea, filed 
their libel for wages up to tlie date of the 
abandonment. It appeared that the libel- 
lants in the second suit shipped for indefi- 
nite periods; that they had made several 
voyages in the Stewart before the abandon- 
pient; and that the abandonment took place 
by order of the master. 

HOPKINSON, District Judge. There are 
. thirteen claimants in this case, for salvage. 
Including the ownei*s of the Caspian. No- 
body appears to oppose the claim, or to offer 
any reasons for regulating the allowance. I 
am obliged to proceed on ex parte evidence, 
and on that evidence the case appears to be 
as follows: On the 12th April last the 
schooner Caspian sailed from Mobile for 
Philadelphia. On the 25th of the same 
month she fell in with the schooner Joseph 
Stewart, on the coast of Florida. The Stew- 
art was loaded with lumber, and was so far 
sunk as to have nearly two feet of water on 
lier deck; her hatches were off, and she was 
abandoned by her crew- She had been 
stripped by another vessel of some of her 
sails, chains, running rigging, and many oth- 
er articles. Some of the crew of the Cas- 
pian went on board of the wreck; the sea 
was breaking over her the whole time; they 
made fast to her a hawser from the Caspian 
and hauled her alongside that vessel, took off 
her deck load and put it on board the Cas- 
pian, as also the anchors, hatches, and every- 
thing left on deck. This so lightened her 
that they could commence bailing. They 
gained on the leak, and got her about half 
clear of water. After pumping for twenty- 
four hours, two plugs were discovered float- 
ing in the cabin, and, on searching, two 
holes were found in the bottom of the ves- 
sel, under the captain's bertli. The lioles 
were four or five inches apart, bored with a 
21^ or 3 inch auger, were freshly cut, and the 
plugs new. The holes were then plugged 
up, and the vessel easily pumped out dry. A 
fresh breeze having sprung up, the hawser 
parted. Some of the crew of the Caspian 
then went on board the Stewart, taking with 



them provisions and other articles; and with 
great exertions and labor, and no small de- 
gree of good management and skill, finally 
brought her into this port. This is the gen- 
eral outline of the ease, without dilating on 
the state of the weather and the hardships 
and dangers incurred in performing the serv- 
ice. It seems tliat the Caspian had some 
passengers on board who took part with the 
crew in these services, and stand on an 
equal footing with them in point of merit. 

The difficulty in this case arises, not in es- 
timating the nature and value of the service, 
nor in ascertaining, from the frequent adju- 
dications in our own country as well as in 
England, a rule of proportion for the reward 
of such a service; but the similarity, be- 
tween this case and those alluded to, fails in 
the amount of property to be distributed by 
the court. The fund in those cases was 
large, and, of course, a fourth, a third, two- 
fifths, or even, as in one case, one-tenth, 
would afford a handsome remuneration for 
the labor and risk of the service, still leav- 
ing a large ainount for the unfortunate own- 
er. Here the fund is so small that the whole 
of it, distributed among these thirteen sal- 
vors, could hardly be considered an extrava- 
gant reward for their services. Yet we have 
no authority to treat this as a derelict Au- 
thority is against it. Indeed the libellants 
claim as salvors, not as finders of property 
which had no owner; they ask fpr salvage, 
for a reward out of the property saved, for 
their services in saving it. The veiy nature 
of this claim is a demand on the owner, for 
a reasonable compensation, for the service 
rendered to him in rescuing his- property 
from a total loss; but if the salvors are to 
take all, the loss would be as total, to the 
owner, as if his property had been swallowed 
up by the sea. It would be manifestly ab- 
surd to call on the owner with such a de- 
mand, to restore him no part of the property 
saved, but to tell him they must have all for 
saving the rest. He is to pay for saving, 
when nothing is saved. Every reason and 
principle applied to a claim for salvage, im- 
plies that a part of the property saved is to 
be awarded to the salvors, and the rest re- 
stored to the owner. Heretofore imder even 
the most desperate cases, by far the greater- 
part was restored to the owner. Here is our 
difficulty in the case. After deducting the 
expenses of these proceedings— necessarily 
heavy,— and allowing to the salvoi-s even a 
Tery moderate,, perhaps it may be thought, 
an inadequate compensation, for their serv- 
ices and paying the demand for wages of the 
crew of the Stewart— not to the time of 
abandoning her by order of the captain, but 
to the last port of delivery— there will be but 
a few dollars left for the owners of the 
wreck. I will do the best I can for these 
salvors, . consistently with the regard I am 
bound to pay to the legal adjudications on 
the subject 
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I will make a short review of these adjudi- 
cations. I ha%'e found no case where one- 
half of the gross proceeds have been given 
to the salvors. In The Aquila, 1 0. Roh. Adm. 
37, the ship and cargo were found at sea, ab- 
solutely deserted, and there would have been 
a total loss but for the salvors. Sir William 
Scott allowed two-fifths. In The Trelawney, 
4 C. Rob. Adm. 223 (Am. Reprint, Phila., 
1804, p. 184), the ship was recovered from 
insurgent slaves, after a severe conflict; it 
was considered by the coui*t as a recapture 
from pirates, and one-tenth allowed. In The 
Blendeu-Hall, 1 Dod. 414, the ship was cap- 
tured Jjy the French and scuttled, and so 
found by the salvors. One-tenth was al- 
lowed. In The Railces, 1 Hagg. Adm. 246, 
the ship was relieved by a steamboat from a 
perilous situation. The judge wished to en- 
courage this service by steamboats, and al- 
lowed £200 for a ship and cargo worth £12,- 
500. In Warder v. La Belle Creole [Case No. 
17,165], the judge, professing to give "an 
exemplaiy reward," allowed one-third, in a 
strong ease of service and danger. In Ty- 
son T. Prior [Id. 14,319], a strong case, one- 
third was allowed. In Bond v. The Cora 
[Id. 1,620], one-third the gross amount of 
sales was allowed. In Weeks v. The Oath- 
erina Maria [Id. 17,351], which was a case 
of mere wreck, without any hope of safety, 
one-third of the articles saved was given. 

The French ordinance says: "If the ef- 
fects, however, wrecked, are found on the 
sea, or drawn from its bottom, the third 
part shall be immediately delivered, without 
expense, either specifically or in money, to 
those who saved them." 

In this case the whole amount of sales, 
of vessel and cargo, was $926 40 

One-half of gross sales allow- 
ed to salvors, is ?463 20 

Charges of sale 36 60 

Proctor's, clerk's, and mar- 
shal's fees and commis- 
sion 121 55 

Costs on wages' suit 12 79 

Wharfage 32 20 

Allowed to owners of Caspian, 
for articles furnished to 
the wreck 55 20 

Wages of crew to last port of 

delivery ..* 15123 

872 79 



§53 61 i 

This statement shows, that by allowing to 
salvors one-half of the gross sales, and de- 
ducting from the other half, all the charges 
and claims upon it, there will remain, for 
the owners, but ?53.61. The salvage will be 
divided into thirteen parts, one of which 
shall be given to the owners of the Caspian, 
and one to each of tlie twelve salvors. 

Decree for the libellants. 

On the 23d July, 1838, HOPKINSON, Dis- 
trict Judge, decreed for the libellants, in the 
second suit, the whole amount of their 
wages, due at the last port of delivery before 
tlie abandonment. 



Case No. 13,071. 

SMITH V. KEHR et al. 

[2 Dill. 50; 1 7 N. B. R. 97; 6 West. Jur. 451.] 

Circuit Court, E. D. Missouri. 1872.2 

Bankruptcy— VoLUNTAUY Uosvetance by Hus- 
band TO Wife — Articles of Separation — Sub- 
sequent Reconciliation — Homestead Exemp 

TION. 

1. A and his wife separated and executed ar- 
ticles under which A gave for his wife's benefit 
$2,000 in cash, and his notes for $5,000, secured 
by deed of trust on his realty, she and her 
trustee covenanting in consideration thereof 
that she would not claim maintenance from A, 
or contract debts on his account, or claim dow- 
er in his estate. After sis weeks' separation, 
the parties came together again and executed 
new articles, declaring the former articles void 
except so far as they created a separate estate 
in favor of the wife. They lived together for 
several years thereafter, when A fled the coun- 
try and was adjudged bankrupt on a creditor's 
petition. Held, in a suit by the assignee in 
bankruptcy of A, that the conveyance for the 
\A'ife'R lien»«St was voluntary and therefore void 
as against creditors. 

2. Held, also, that subsequent as well as an- 
tecedent creditors should be admitted to share 
pro rata in the proceeds of the property. 

[Cited in Phelps v. Sellick. Case No. 11,079.] 

3. The conveyance, though void as against 
creditors, was good as between husband and 
wife, and conveyed the husband's right of home-' 
stead. Held, therefore, tliat the wife was on- 
titled to a homestead allowance out of the pro- 
ceeds of the property. 

[Cited in Fellows v. Lewis, 65 Ala. 343.] 

[4. Cited in Re Hufnagel, Case No. 6,837, to 
the point that a party who has levied an execu- 
tion upon the property of the bankrupt before 
adjudication ought not to proceed to a sale with- 
out the permission of the coiirt, and if he does 
so the sale may be set aside, and he may be held 
liable for the actual value of the property, re- 
gardless of the amount realized upon such sale.] 

This is an appeal in bankruptcy from a de- 
cree of the district court for the Eastern 
district of Missouri. 

The appeal is taken by the assignee [John 
Ford Smith], by Mrs. Meyer, the wife of the 
bankrupt [Martin Meyer], and by Vogler, a 
creditor. Mrs. Meyer claims that the district 
court eiTed in not allowing her the amount 
of the notes for §5,000 given to her by tlie 
bankrupt under the articles of sepai*ation; 
the assignee complains of so much of the 
decree as allows Mrs. Meyer's §1,000 as a 
homestead exemption, and Yogler Insists tliat 
the court erred in not recognizing that he 
was entitled to priority of payment over the 
other unsecured creditors of the bankrupt. 
The facts of the ease and the grounds of de- 
cree which was rendered in the district court 
were carefully stated in the following opin- 
ion of the district judge delivered at the time: 

TREAT, District Judge. In the fall of 
1867, the bankinipt executed to [Edward C] 
Kehr, as trustee, a deed to secure the pay- 
ment of §5,000 to his wife's trustee. Kehr, 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprintea by permission,] 

2 [Affirmed in 20 Wall. (87 U. S.) 31.] 
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Tinder the deed of trust and pending Tiank- 
ruptcy proceedings against Meyer, sold the 
property to her trustee for her benefit, for a 
sum greatly less than the value of the prop- 
erty, but had not delivered the deed when 
this bill Avas filed. 

The bill alleges that there was no consider- 
ation for the deed to Kehr, and that said 
<leed was fraudulent as to creditors, said 
Martin Meyer being largely indebted at its 
date. There was a- prior deed of trust on 
the property to secure the payment of $2,000 
and three interest notes for $180 each, one of 
which interest notes was due when the deed 
was made to Kehr. 

Pending this bill the property was, by or- 
der of court, sold under the prior deed of 
trust, the assignee in bankniptcy joining in 
said order, resei-ving to the parties the right 
to proceed against the fund. At that sale 
the property brought $10,500. At the pre- 
vious sale by Kehr, it brought only $5,000, 
subject, however, to the deed of trust. As the 
sale by Kehr was made after the petition in 
bankruptcy was filed, and without any ac- 
tion had thereon by this court, that sale 
would have been set aside if the subsequent 
sale under a prior deed of trust had not 
passed the title. As it is, Kehr will be per- 
petually enjoined from delivery of deed to 
Mi-s. Meyer's tiiistee. The controversy now 
is against the fund. It is not disputed that 
the amount due under said prior deed of 
trust must first be paid. ^Meyer, at the time 
of making the deed for his wife's benefit, 
was indebted to Yogler, who has intei-plead-; 
<jd, in the sum of $7,12G. 

In August, 1S67, Meyer and wife separated. 
By formal articles of separation, it was 
agreed, among other things, that he should 
pay to Schajfler, as her trustee, $7,000 for 
her maintenance, and she and hen* trustee cov- 
enanted that she would not claim thereafter 
any maintenance or support from said Meyer, 
but that said $7,000 should be in full satisfac- 
tion for any claim for alimony; that she 
would contract no debts on his account; would 
make no claim to any interest or dower in 
his estate, &c. It < was also agreed that the 
separation thus voluntarily stipulated should 
not be considered as any confession of guilt 
on the part of either, and that neither should 
be precluded from an action for divorce, if 
any cause therefor existed. 

On the execution of these articles, Meyer 
paid to Schseffer, as his wife's trustee, for 
her benefit, $2,000 in cash, and executed the 
deed to Kehr to seem-e the payment of the 
other $5,000 with interest. On the 18th of 
October, 1867, Meyer and wife and Schseffer 
made another agreement, whereby Meyer and 
wife agreed to live together again, forgiving 
all past differences and to rescind all the 
stipulations of the articles of separation ex- 
cept so much thereof as created a separate 
estate for her benefit, with the modification 
that while they lived together Meyer should 
not pay interest on said $5,000, It was also 



agreed that the new ariangement should be 
"a complete condonation." Afterward Mey- 
er and wife continued to cohabit as if no 
separation had occurred, and they occupied 
the property in controversy xmtil he fled J&om 
the countrj'. Does the condonation operate 
as a revocation of the post-nuptial settle- 
ment? The agreement of October prevents 
such a result, further than that, it rids the 
case of the question, whether the covenant by 
the trustee in the articles of separation made 
the consideration for the conveyance "valu- 
able and meritorious," instead of "purely 
voluntary." The effect of the deed for $5,000, 
and of the October agreement, is to leave 
that deed a purely voluntary conveyance, un- 
less there entered into the consideration oth- 
er elements than appeai- on the face of the 
papers. It is contended by her counsel that 
there were such elements. 

His views are as follows: Mrs. Meyer was 
the widow of John Johle, and administratiux 
of his estate when she married Martin Meyer. 
He, on her marriage with him, became ad- 
ministi-ator de bonis non. The property be- 
longing to .Tohle's estate was sold by order 
of the probate court, and the realty was bought 
by Meyer for $2,200— a sum far less than its 
real value— with the understanding that when 
Mej-^er resold it he would settle on Ms wife 
whatever profit was made thereon. It is also 
alleged that the profit reaUzed by Meyer from 
that transaction and from the estate of Johle 
was about $5,000, and, pursuant to his re- 
peated promises, the deed of trust to Kehr for 
her benefit was made, and therefore should 
be upheld in equity as a valid post-nuptial set- 
tlement. Without discussing the doctrines in- 
voked with regard to post-nuptial settlement, 
it is sufficient to state that they are inappli- 
cable to the facts before the court. The settle- 
ment of her account in the probate court as 
administratrix shows $6,765 in her hands be- 
longing to tlie estate. 

Mr. Meyer's settlement shows that he was 
charged witli that balance, and that on final 
settlement Joble's estate was indebted to him 
$7,430. Hence, unless those records were fal- 
sified, nothing came to Meyer as belonging to 
that estate. The sale of realty was made by 
the clerk ofthe probate court, by order of that 
court, and as Johle left two children, any such 
pretended agreement between Meyer and wife 
as is alleged, whereby he was to acquire that 
property at less than its real value, and give 
to her the difference between the price at 
which he bought it and that at which he might 
sell it, would have been, if made, a palpable 
fraud on creditors and heli^. But there is no 
evidence to support such allegation; nor is 
there any evidence that the real estate was 
sold by Meyer for more than he paid for it. 
The deeds offered in evidence, together with 
the abstract of titles, indicate that the property 
bought by Martin Meyer at the probate sale 
he sold the same day to F. J. Harke; but as 
the deed to Harke is not produced, the price 
does not appear. There is a deed of tnist 
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from Hai-ke reciting tlie sale to Meyer, and 
by Meyer to Harke, as oceunlng the same 
day, and as being for same property, said deed 
of trust being to secure tliree notes, for $450 
eaeli, as part of the purchase money. The 
probate deed to Meyer and his deed to Harke 
were dated the same day, and there is no evi- 
dence whatever that Harke paid an advanced 
price for the property. But it is contended that 
tlie deed to Kraut for ?6,500, dated April 16, 
X866, was for the Johle property, and conse- 
quently indicates a large profit over the ?2,200 
paid for it. But the Goodfellow deed, dated 
-March 31, 1866, is for that property, showing 
that Meyer acquired his title thereto from the 
Goodfellow estate for $3,000, and not from 
the Johle estate. The deed to Kraut is for 
the Goodfellow tract, and also for the im- 
provements thereon. It may be that there was 
a leasehold or some other interest in Johle, 
but, if so, no evidence to that effect has been 
adduced. True, Mrs. Meyer relinquished her 
dower in the deed of trust to Klein, and in the 
deeds to Harke and to Kraut, but there is 
no evidence of any agi-eement that she was to 
be compensated therefor by her husband. But 
suppose that Meyer tlid promise that he would 
give to her what profits he made out of his 
Johle purchases, it was a voluntarj' promise, 
and would not change the legal aspects of the 
case, even if any profits were shown to have 
been made. The deed must then rest for its 
validity upon other grounds, viz: that Meyer, 
at the time he made it, had ample property to 
meet the demands of existing creditors; that 
after $7,000 had been given to his wife, there 
was other property ample to satisfj' his cred- 
itors' demands. In order to show what prop- 
erty he had, Mrs. Meyer and others state that 
at times he had large amounts of money about 
his person; that he was reported to be rich; 
that prior to 1SG7 he was doing a prosperous 
business, &c. Now testimony of that loose 
kind is of small value in the light of subse- 
quent events. But various deeds of trust in his 
favor are offered to show that he was loaning 
money on real estate security. 

Such evidence is very unsatisfactory. Thus 
it is said Xavier Meyer, his brother, had 
given to him a deed of trust to secure ?1,000 
loaned; but Xavier testifies that his brother 
sold the note to the German bank, and such 
might have happened with regard to the other 
real estate notes. Harke's deed was dated 
February 8, 1866, to secure three notes for 
$450, each one of which fell due before the 
deed in question, leaving in August, 1807, due 
$900. 

Anthony's deed for $2,000 was due in June, 
1867, and was released in September, 1867. 
The Oberselp deed of trust for $3,000 fell due 
in November, 1806, and released March, 1867. 
The Geisel deed for two notes of $1,400 each 
was for the benefit of Martta Meyer (sad- 
dler), evidently a different person. It is shown, 
indisputably, that when the deed for Mrs. 
Jleyer's benefit was made, her husband owed, 
secured by a deed of trust on the .property in 



question. $2,180; that he owed Vogler $7,126 
—making a total of .$9,306. 

Witnesses differ as to the real value of this- 
propeity, but the testimony of one of respond- 
ents' witnesses is confirmed by the result. 

It brought, free from all incum- 
brances $10,500 00- 

Meyer owned two other lots, say. .. 600 00 

If he still owued the St Ferdinand 
block, all the eridence of its value 
whidi we have is what he gave 
for it 32 00- 

Now suppose he had in addition, as 
connected witli his loans and per- 
sonalty, even 5.000 0(> 

Total $l(;.i:J2 OO- 

Deduct,then, the $7,000 to his wife.. 7,000 00 

.$9,132 00' 

Thus he would have only $9,132.00 to meet 
his existing debts, amoimtiug to .$9,306.00. 

A voluntary conveyance under such circum- 
stances cannot be permitted to stand as against 
existing creditors. The next inquiry is as to 
the distribution of the fund. The prior deed 
of trust to Klein under which the sale was 
made must be first paid, for that was a valid 
subsisting lien. The contest for the balanre 
takes this shape: 

Vogler insists that as he was an existing 
creditor, and the deed for Mrs. :Meyer was 
void only as to e.xisting creditors, he must be 
paid before any of the subsequent ci'editor.«!- 
are let in. 

Mrs. Meyer contends that if her deed is set 
aside, then after Vogler and Klein (the only 
existing creditoi-s) are paid, she is entitled tO' 
recover her $5,000; for the deed for her ben- 
efit was void only as to those, and not as to 
subsequent creditors. 

The subsequent creditors contend that, as 
the deed for Mrs. Meyer was void, it is as 
if never made— it is void in toto; and therefon^ 
Mrs. Meyer has no claim whatever on the 
fund until at least all creditors are paid; alwi. 
that as Vogler had no lien on the property., 
although he was an existing creditor, he is, 
as to this property, since Mrs. Meyer's claim 
thereto is out of the way, in no better position; 
than the subsequent creditors. The argument 
is, that the existing and subsequent creditoi-s 
are on the same footing, just as if no deed had 
been made for Mrs. Meyer's benefit 

In some English and American cases, it is- 
said that when a voluntary conveyance is 
set aside, subsequent creditors are let in: 
but it is not said on what footing. In other- 
cases, it is said, they are let in to share pro 
rata with the prior creditors. That ruling 
must be based on the ground that as the- 
prior creditors had no lien on the property 
they are like all other creditors at large, and 
are entitled to no preference. It may not lie- 
entirely satisfactory to hold that when a deed 
is declared void only as to existing credit- 
ors, it shall be held void also as to all cred- 
itors, and more especially under the Ameri- 
can system of recording deeds. A man in 
debt is supposed to act fraudulently towards- 
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existing creditors when lie gives away so 
mueli of his property as to embarrass tliem 
in The collection of their demands, for he 
must be just before he is generous; but sub- 
sequent creditors, it is supposed, knowing, at 
least constructively, that the conveyance is 
made, do not deal on the faith tbat the debt- 
or still owns that propeity. On the other 
hand, the subsequent creditors did not know 
that there were prior creditors, and had a 
right to suppose that the residue of the debt- 
or's property would fiu*nish ample means for 
the payment of subsequent debts. Were the 
questions now to be decided for the first 
time, there might be some hesitancy in hold- 
ing that a deed void as to existing creditors 
was to be considered void as to all creditors; 
for practically, such is the effect of letting in 
subsequent creditors, especially to share pro 
rata. The courts hold, with great uniformi- 
ty, that the deed will not be set aside at the 
instance of subsequent creditors; yet they 
give to the latter the same benefit when the 
prior creditors do cause it to be set aside. 
Why such discrimination as to the right to 
attack the deed when there is none as to 
sharing in the result? 

The well settled doctrines under the stat- 
ute of fraudulent conveyances are: 

1. That a voluntary deed is not fraudulent 
merely because there is some indebtedness 
existing, as was ruled in Eeade v. Livings- 
ton, 3 Johns. Oh, 4S1, but that such a deed 
is void as to existing creditors only when 
made by a person in such embarrassed cir- 
cumstances as not to leave ample margin 
in favor of existing creditors. The statute 
does not use the term voluntary conveyan- 
ces, but fraudulent; and the good faith of 
the transfer is always open for review. It 
is now settled that when there are existing 
debts for the payment of which an ample 
margin is not left, the voluntary conveyance 
is made in bad faith towards existing cred- 
itors. 

. 2. A voluntary conveyance, when there are 
no existing debts, may be void as to subse- 
.quent creditors, if it be shown, by facts and 
circumstances, that the deed was made with 
an actual intent to defraud subsequent cred- 
itors: "Woodson V. Poole, 19 Mo. 340; Pot- 
ter V. McDowell, 31 Mo. 62; Pratt v. Curtis 
[Case No. 11,375]; Salmon v. Bennett, 1 
Conn. 525; Duhme v. Young, 3 Bush, 350; 
Holmes v. Penney, 3 Kay & J. 90; Sexton 
V. Wheaton, 8 Wheat. [21 U. S.] 250; Hindes 
V. Longworth, 11 Wheat. [24 U. S.] 211; 1 
Am. Lead. Cas. 1; Jlattingly v. Nye, 8 Wall. 
[75 U. S.] 370; 1 Story, Eq. Jur. § 355 et 
seq. 

3. Where a post-nuptial settlement is made 
in consideration of relinquishment of dower, 
and of maintenance, especially where the 
wife's trustee joins in the covenants, that 
the wife will, in consideration of the settle- 
ment made, relinquish all claims to doAver in 
her husband's estate, and will contract no 
debts on his account, etc., such a settlement 



is for a valuable consideration, and will be 
upheld in law, and cannot be assailed in 
equity by the husband's creditors, imless the 
amount so settled on the wife is unreason- 
able or excessive: Worrall v. Jacob, 3 Mer. 
2G8; Stephens v. Olive, 2 Brown, Oh. 75; 
Clancy, Mar. Worn. 358; Compton v. Collin- 
son, 2 Brown, Oh. 304; Hale v. Plummer, 
Ind. 123; Harvey v. Alexander, 1 Hand. 
(Va.) 219; Wiley v. Gray, 36 Miss_510; Bul- 
lard V. Briggs, 7 Pick. 536; Harrison v. Gar- 
roll, 11 Leigh, 484; Hargroves v, Meray, 2 
Hill, Eq, 226; 35 Pa. St, 357; 2 Story, Eq. 
.Tur. § 1427 et seq.; Madd. Ch. Prac. 275. 
387. [Respondent's counsel criticise the bill 
in this point with some force, inasmuch as 
it does not charge in clear and distinct terms 
that the deed in question was made to de- 
fraud creditors, but simply charges that the 
notes, to secure which the deed was given, 
were without valuable consideration and 
fraudulent. If, however, the bill was not so 
distinct in its allegations as it should be, 
there was no special demurrer to it, and the 
answer and evidence present fully the real 
question at issue.] = 

The deed of settlement as originally drawn 
and executed was, in legal contemplation, 
for a valuable consideration, and if the sec- 
ond agreement had not rescinded all pro- 
visions of the first, except the grant of the 
separate estate, ' that grant would remain 
valid. But, unfortunately for Mrs. Meyer 
the last agreement withdrew all of the con- 
sideration which was "valuable" as contra- 
distinguished from "voluntary." After the 
last agreement there was no covenant to re- 
linquish dower, etc.; all covenants on the 
part of herself and tnistee were expressly 
rescinded. The grant thus existed as if made 
for love and affection merely. The legal in- 
ference from "condonation" (concerning 
which, see 2 Cox, Ch. 99; 2 AYend. 422; 3 
Paige, 483; 9 Cal. 479; [Walker v. Walker] 
9 Wall. [76 U. S.] 752; 1 Smale & 'G. 501; 
3 Barn. & Adol. 743) does not arise in the 
case, because the intention of the parties is 
clearly expressed in writing, and is there- 
fore not left open for inference. The case 
of Walker v. Walkei*, 9 Wall. [76 U. S.] 751, 
does not apply to this case. 

4, When a deed is void as to existing cred- 
itors and is therefore set aside, all the cred- 
itors, prior and subsequent, share in the 
fund pro rata. Magawiy's Trust, 5 De Gex 
«& S. 1; Richardson v. Smallwood, Jac. 552- 
558; [Gilman v. N. & A. Co., Id. 460-464;] * 
Savage v. Murphy, 34 N. T. 508; Iley v. Nis- 
wanger, Harp. Eq, 295; Robinson v. Stew- 
art, 10 N. Y. (6 Seld,) 189; Thomson v. 
Dougherty, 12 Serg. & R. 448, 455, 458; 3 
Dev. 12-14; 7 Ired. 32-38; 1 Am. Lead. 
Cas, 45; Norton v. Norton, 5 Cush. 529; 4 
Dev. 197-204; 3 Johns. Ch. 481-^99; 2 Ves. 
10; 3 Drew. 419-424. 

8 [From 7 N. B. R. 97.] 
4 [From 7 N, B. R. 97.] 
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It has been suggested that under the pe- 
culiar facts and circumstances of this case, 
Martin Meyer has a homestead right to $1,- 
000 out of the surplus- The doctrine held in 
Clark V. Fotter, 13 Gray, 21, and recognized 
In White v. Rice, 5 Allen, 73, favors the sug- 
gestion of counsel. Recently, in the case of 
■Cox T. TVilder [Case No. 3,308], the circuit 
judge held that where a deed executed by 
husband and wife was set aside as fraudu- 
lent, it being designed to defraud creditors, 
neither the homestead nor dower right was 
lost, but the husband's right to a home- 
stead and the wife's right to dower remain 
just as if the fraudulent or void deed had 
never been made. Tating the doctrine in 
the two Massachusetts eases and the views 
of the circuit judge, and applying them to 
this case, it seems that this result follows, 
viz: That Meyer, so far as the Klein deed 
IS concerned, retained a homestead right to 
the surplus as against his assignee in bank- 
ruptcy; but as the deed of settlement is 
valid as between the husband and wife, this 
homestead right passed to her. 

Hence the decree will be that the deed of 
trust to Kehr be declared null and void, as 
to Meyer's creditors; that Kehr be perpetu- 
«illy enjoined from delivering a deed under 
the sale made by him as trustee, and that 
-out of the funds derived from the sale of the 
property in question, there be paid, first, the 
i^xpenses of said sale; second, to the cred- 
itor secured by the deed to Klein, the amount 
of the debt due to him; third, to Mrs. Meyer 
,51,000; fourth, the costs of this suit; and 
that the residue of the fund be held by the 
assignee, to be divided pro rata among all 
the creditors of the bankrupt's estate under 
the orders of the district court in bankruptcy. 

On the appeal from the foregohig decree 
the case was argued by: 

N- Myers, for Mi-s. aieyer. 
John Ford Smith, for assignee. 
Sla3'b-ick & Haussler, for Vogler. 

DILlXiN, Circuit Judge. In the summer 
and fall of 1867, when the ai-ticles of separa- 
tion and reconciliation were made, Meyer, the 
bankrupt, was engaged in busmess. The ai-- 
ticles of separation and of reconciliation were 
only a few weeks apart, and there does not 
seem to have been in ttie meantime any change 
in the property or pecuniary situation of Mr. 
ileyer. He confessedly owed at that time to 
Mr. Klehi, $2,180, secured by deed of trust on 
his homestead property; and to Yogler the 
sum of $7,126, not secured, and which togeth- 
er amounted to ?9,306. His assets were un- 
certain beyond his homestead property, worth 
about $12,0(10, and his mterest in two other 
lots, worth .$300. The evidence as to his per- 
sonalty and credits does not satisfy me that 
they exceeded the estimate of the district court, 
which was $.j,000. The debts to Klein and to 
Yogler have never been paid; and after the 
iillowance of $1,000 for the homestead right, 



the estate of the bankrupt, consisting chiefly 
of the homestead property, will not much more 
than equal the amount due on debts which an- 
tedated, in their creation, this settlement upon 
Mrs. Mej'er. 

And the main question now made is whether 
Mrs. Meyer has a right, as against creditors, to 
have paid to her out of the proceeds of the 
sale of the homestead property the amount of 
the notes which were given for her benefit by 
her husband, and secm-ed by a deed of trust on 
the homestead propei-ty. 

She claims that this is a valid lien upon the 
property in her favor, and that it should be 
recognized and enforced as such. 

I have grave doubts whether a man in busi- 
ness, with assets not exceerling, if, indeed, 
they equal, $17,000 or $18,000, and who is 
shown to be in debt over $9,000, can, as agahist 
existing creditors, even if there be no actual 
intention to defraud them, make a settlement 
of $7,000 upon his wife, which will stand hi a 
contest by her with creditors who were such 
at the time, and where the alternative is that 
if the settlement or provision in favor of the 
wife is sustained the creditoi^ must suffer. 
But I am of opinion, with the district court, 
that the effect of the reconciliation and of the 
articles then executed, was to make the notes 
and deed of tnist in favor of the wife sub- 
stantially a voluntary settlement or convey- 
ance, and not one for value. If this is so, 
then it is clear that it cannot be upheld to 
the prejudice of creditors then existing. Con- 
scious of the inability to sustain the transaction 
in favor of the wife, unless the agreement to 
pay her the $."5,000 can be made to rest upon a 
valuable consideration, her counsel has labored 
with great ingenuity to show that such a con- 
sideration existed. 

But what value did she give 'that can uphold 
the promise in her favor as against the hus- 
band's creditoi-s? The promise, by the hus- 
band to pay her $5,000, was for her mainte- 
nance apart from him and in consideration of 
her release of dower, &c. All the promises 
were executory. She returns, and the pai-ties 
rescind every portion of the articles of sepai-a- 
tion except that by which he agrees to pay 
her in the future $5,000— and it is this sum 
that she now seets to be allowed, as against 
creditors of tlie husband existing at the time. 
I fail to see any value that a court of equity, 
which looks at substance, can regard in a con- 
troversy between the wife and creditors of her 
husband. It is argued that the promise of the 
husband was valid when made, and if so that 
it cannot be rendered bad by matter after- 
wards arising. But when the parties in a few 
weeks rescinded the whole agreement, except 
in the particular named, when all that the wife 
had promised as a consideration for the hus- 
band's promise had been cancelled, how can 
equity say that here is a consideration to the 
husband which as against his creditors will 
sustain a ti'ansaction otherwise fraudulent in 
contemplation of law? This question is so 
satisfactorily presented in the opinion of the 
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distiict judge, with whose views respecting tlie 
case in its various aspects I concur, that I 
consider it to tie quite unnecessary to dwell 
longer upon it. 

The hushand fled the coimtry and ahandoned 
his wife, leaving her, however, in the actual 
possession of the homestead property. The 
assignee concedes that if the husband claimed 
it, he woiild he entitled to the $1,000 home- 
stead exemption, but insists that the wife can- 
not claim it, or that it cannot be allowed to 
her. It is evident, both from the statute and 
its policy, that its provisions are intended for 
the benefit of tlie family, and, under the cir- 
cumstances, I find no difficulty in secuiing 
this provision to the wife. To that extent the 
court could, if necessary, give efficacy to the 
deed of trust in her favor; if it be necessary 
that the exemption should be applied for in the 
name of the husband, the court would even 
allow her to apply in his name, so as to pre- 
vent the amount from going into the hands of 
the assignee, who has no claim or equity what- 
ever to it. The act of congress of June 8th, 
1872 (17 Stat. 334), has no application to this 
ease, as it was enacted after the adjudication 
of bankruptcy. The decree of the district 
court is aflirmed. Affirmed. 

NOTE. An appeal to the supreme court of 
the United States was prayed by iSIrs. Meyer, 
and allowed. [The decree of the circuit court 
was affirmed. 20 Wall. (87 IT, S.) 31.] As to 
the homestead exemption, see Cos v. "Wilder 
[Case No. 3,308], and note. 
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SMITH V. LITTLE et al. 

[5 Biss. 490; 1 9 N. B. R. Ill; 6 Chi. Leg. 
News, 86.] 

Circuit Court, N. D. Illinois. Nov., 1873. 

Bankruptcy — PuBPEnENCE — Limitation— Prac- 
tice IN Equitt. 

1, Where the obligor on a bond, in order to 
indemnify his suieties, obtains securities from 
one of his debtors and turns them over to his 
sureties, the transaction is a preference between 
the parties, under the first clause of the thirty- 
fifth section of the bankrupt act [of 1867 (14 
Stat. 534)], and not a transfer under the sec- 
ond clause, and the four months' limitation ap- 
plies. 

2, The fact that the securities were made to 
run directly to the sureties does not change the 
character of the transaction when they were 
obtained at the instance of the obligor. A court 
of equity will look at the substance rather iJian 
the form of the transaction. 

1 Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



3. Where a bill must he dismissed for want 
of equity, jurisdiction will not be retained to 
settle the priorities or equities between the de- 
fendants. 

This was a bill, in chancery filed by Joseph 
H. Smith, assignee of Jacob and Ezrom May- 
er, against Charles H. Little and others, to 
set aside certain mortgages made by said 
bankrupts to the defendants. 

Geo, Seoville, for complainant. 

J. M. Bailey, for defendant. 

T. J. Turner, for Mrs. Wm. B. Mayer. 

BLODGETT, District Judge. The facts la 
the case, as they appear from the pleadings 
and proofs, I find to be these: 

On the 14th of May, 1870, and for some 
years previous thereto, Ezrom Mayer had 
been treasurer of the Preeport school district, 
embracing the city of Freeport, and had giv- 
en his official bond as such treasurer, with de- 
fendants Little, Clayton, Bartlett and McCall 
as his sureties. He was also at the same- 
time school treasurer of town 27, N. R. 8, in 
Stephenson county, with defendants Little, 
Clayton, Bartlett, MeCall and MUler as his 
sureties. 

At about the date mentioned, it was as- 
certained that said Ezrom was a defaulter 
in his office as such treasurer, and that his 
sureties would probably be compelled to make^ 
good the delinquency. They accordingly ap- 
plied to him for indemnity and he procured 
his father, Jacob Mayer, to make and deliver 
to said sureties a mortgage on his farm, near 
Preeport, for $5,000, dated May 14, 1870. al- 
so to assign to said sureties a mortgage for 
$2,100, dated May 21, 1869, from Wm. B. 
Mayer and wife, to said Jacob Mayer. At the 
same time Ezrom and wife made and deliver- 
ed to his said sureties a mortgage for $2,000, 
on his homestead in Preeport. 

Suit was brought on the official bond of 
Ezrom, as ti'easurer ,of the Preeport school 
district, and judgment recovered against him 
and his sureties. Little, Clayton, Bartlett, and 
McCall, for $7,351.36 and costs, at the Decem- 
ber term of the Stephenson county circuit 
court, which judgment on appeal was affirm- 
ed by the supreme comt, and has since been 
paid by said sureties, each contributing equal- 
ly, the total amount at the time of payment 
being about $8,000. 

There did not seem to be any defalcation 
as township treasurer, and the defendant Mil- 
ler sets up no claim to the securities turned 
out These mortgages, although dated on the 
14th of May, 1870, were not delivered until 
the 16th of that month, on which day the 
transaction was consummated. 

On the 12th day of November, 1870, a peti- 
tion in bankruptcy was filed in the district 
court of this district, against said Jacob 
Mayer and Ezrom jMayer, on which they were 
subsequently adjudicated bankrupts. The 
plaintiff was duly elected Assignee of said 
banki-upts, and now brings this suit to set 
aside said conveyances as having been made 
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in Tiolation of the bankrupt act. It is ad- 
mitted tliat tlie homestead of Ezrom is In- 
cumbered by a prior mortgage to its full 
value, so that no importance is attached to 
the $2,000 mortgage by him and no argument 
is made in regard to that point. 

It appeal's from the evidence that Ezrom 
Mayer had been for several years prior to the 
tmusactions complained of, cashier of the 
First National Bank of Preeport, and that 
during the years 1865, 1S66 and 1867, Jacob, 
Ezrom, and Martin Mayer were engaged in 
canning on the confectionery and bakery 
business, in Freeport, under the iintn name of 
Jacob Mayer & Sons. This firm was dis- 
solved on tlie first of January, 1868, and Ja- 
cob Mayei- took and continued to carry on 
the confectionery branch of the business, the 
bakery being taken and caried on by his son 
Martin. 

Jacob Mayer is now about sixty-nine yeai-s 
old, and has never taken any active part in 
the management of the business of either said 
fii-m of J. Mayer & Sons or J. Mayer. At the 
dissolution of the firm it was indebted to Ez- 
rom Mayer in about the sum of ?3,367. And 
after the dissolution of said firm said Jacob 
became further indebted to Ezrom to the 
amount of about $4,000. This, together with 
the indebtedness of the old firm to Ezrom, 
with interest, made, as he states, the amount 
upward of ?{>,000, due from Jacob to Ezrom 
at the time of giving the mortgages in ques- 
tion. 

It does not appear from the evidence that 
any direct dealing was had between defend- 
ants Little, Clayton, Bartlett and McCall, and 
Jacob ^Slayer, in regard to these mortgages. 
They called on their principal, Ezrom Mayer, 
to indemnify them against their liability as 
his sureties, and he induced his father to 
make the $5,000 mortgage and assign to them 
the one for $2,100. The negotiations by which 
the mortgages were obtained from Jacob 
Mayer were conducted by or on behalf of 
Ezrom, and not by or on behalf of the sure- 
ties. And it does not appear that in these 
negotiations Ezrom claimed these mortgages 
from his father on account of the indebted- 
ness due him from his father. 

The complainant insists that this mortgage 
for $5,000 and the assignment of the one for 
$2,100, should be set aside as fraudulent with- 
in the second clause of the 35th section of the 
bankmpt law. 

The defendants contend that this transac- 
tion comes within the first clause of said sec- 
tion,— or, in other words, that all tlie facts, 
when taken togethei", characterize this as a 
preference by Ezrom Mayer in favor of the 
sureties on his treasurer's bond within the 
provisions of the first clause, rather than a 
t'oiiveyanee by Jacob Mayer withm the sec- 
ond clause. This is the turning point in the 
ease. 

If this transaction be deemed only a pref- 
erence by .Tacob Mayer, debtor, to Ezrom 
Mayer, his creditor, and by Ezrom to liis sure- 



ties, then it is barred unless a petition in 
bankruptcy is filed within four months of the 
transaction; while if it is to be ti-eated a;3 a 
transaction between Jacob Mayer and the de- 
fendants, under the second clause, then the 
six months given by that clause had not 
ti-anspired, witliin four days, at the time the 
petition was filed. 

The ease is not free from doubt in my own 
mind upon the facts proven, but my conclu- 
sion, after careful consideration, is that the 
giving of these mortgages should be treated 
as a preference of Ezrom Mayer's creditors. 

The defendants had no dealings with Jacob 
Mayer. They demanded security from Ez- 
rom, and he brought them these mortgages. 
They did not know Jacob Mayer in the trans- 
action, and had no concern with the means 
by which Ezrom obtained the security from 
Jacob. The pi-oof shows that Jacob was in- 
debted to Ezrom to an amount largely in ex- 
cess of the two mortgages, and although Ja- 
cob was not requested to execute them on 
the express ground of his indebtedness to Ez- 
rom, but rather on the ground that Ezrom 
needed these securities to relieve his embar- 
rassments with his sureties, and save hinj 
from going to jail, yet there was ample con- 
sidei-ation to support them on account of the 
indebtedness to Ezrom. 

Suppose' Ezrom Mayer had taken the $5,- 
000 mortgage and the assignment of the other 
directly to himself and had then ti-ansferred 
them to defendants, I think there would be 
no doubt but that the ti-ansaction would only 
amount to a preference, and a court of equity 
will not regard the form in which a thing is 
done, but rather its substance and effect. 

Although no allusion seems to have been 
made to the indebtedness existing between 
them at the time Ezrom applied to his father 
for tlie securities, yet I must presume that 
it was in the minds of the parties, and form- 
ed the moving consideration for them. It be- 
ing abundantly established by the proof that 
Jacob was at that time indebted to Ezrom in 
more than the amount of the two mortgages, 
being so indebted, he gave a preference to Ez- 
rom, his creditor, and Ezrom by causing the 
securities to be transferred directly to them, 
gave a preference to the defendants, who 
are under liability for him. As I said before, 
the defendants had no claim on Jacob, and 
did not deal with him, but the form of the 
proceeding ought not to change the rights 
of the parties in equity. If the assignee of 
Jacob or Ezrom Mayer had questioned the 
transaction within four months after the ad- 
judication in bankruptcy, they could have 
had it set aside on a proper case being made, 
but they have waited till after the four 
months expired, and I think are now too late. 
Tlie ti-ansaction was not kept secret. The 
documents in question were duly recorded 
within a short time after their date, and the 
defendants have made no secret of the asser- 
tion of their rights. 
It is true there is plausible ground for the 
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argument made by complainant's counsel, 
that this was a fraudulent gift or grant by 
Jacob Slayer, ■within the second clause of the 
section, and I admit tliat the facts bring the 
tmusaetions fairly upon the debatable ground 
between the two clauses. But the weight 
of eridence, I think, strongly prepondeiutes 
in favor of the view I have taken. 

There was a collatei-al issue raised in the 
■ease which has also been quite fully argued, 
find on which much proof has been presented. 
It seems that the property covered by the 
:?2,100 mortgage was at one time owned by 
Susanna Schlott, the wife of John H. Sehlott, 
and while so owned by her, she and her hus- 
band, John H., gave a trust deed dated Nov. 
16, 1867, to one Barton, to secure the pay- 
ment of two notes, one for $96.59, and the 
oGier for ?2,-119.60, to Wm. B. Mayer. Aft- 
erwards, Mrs. Schlott and her husband con- 
veyed tliis land to Jacob Mayer, and he con- 
veyed it to "Wm. B. Mayer, who gave the $2,- 
100 mortgage in question to Jacob, to secure 
a part of the purchase money. Complain- 
ant insists that when the fee became vested 
in Wm. B. Mayer, it merged the Schlott mort- 
gage, so that the mortgage from Wm. B. to 
Jacob Slayer became the first lien on the 
property. Much evidence has been put upon 
the record in regaM to the intention of the 
parties as to whether the Schlott mortgage 
should be kept alive, but I do not deem it 
necessary for me to follow out and decide 
these questions in tlie light of the proof taken 
and points made, because I think that when 
I have determined that the assignee in bank- 
ruptcy has no claim to the property, I have 
gone as far as my jurisdiction extends. The 
parties contending for this mortgage, or lath- 
er for the question of its priority, are Mrs. 
Mayer, wife of Wm. B. Mayer (who claims 
that she loaned the money to Schlott, and is 
now the holder of the Sehlott mortgage), and 
the assignee in bankruptcy, and Ezrom May- 
er's sureties. They are all citizens of this 
state and district, and when I hold that the 
assignee has no title, I can not retain juris- 
<iietion to settle the controversy between Mrs. 
Mayer and the defendants Little, Clayton, 
Bartlett, and MeCall. 

The decree should therefore be that the 
bill be dismissed for want of equity, as 
against defendants Little, Clayton, Bartlett, 
McCall, and Miller; and dismissed without 
prejudice as between these defendants and 
defendants Wm. B. and Lueinda Mayer and 
Barton, touching the validity and priority of 
the Sehlott mortgage. 

NOTE. Where the creditor loaned the bank- 
rupt money to take up nptes on which the cred- 
itor was liable as indorser, at the same time 
taking a mortgage to secure the loan, Jicld a 
preference under the 35th section of the act 
Scammon v. Cole [Case No. 12,433] ; Cookin- 
ham V. Morgan [Id. 3,183]. 
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Case No. 13,073. 

SMITH T. McCLEOD et al- 

[1 Oranch, C. C. 43.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1801. 

PiiEADiNG AT Law— Plea to Jubisdiction— Whex 
Allowed. 
In a court, of a limited jurisdiction a plea, 
that the cause of action did not arise within the 
jurisdiction of the court, is a plea in bar, and 
good after olfice judgment. 

Debt, in the court of hustings [by Smith 
against McCleod & Braden]. Plea to the 
jurisdiction that the cause of action did not 
arise within the town of Alexandria. 

PlaintifC demurred generally, and contend- 
ed that the plea was not a proper plea after 
an office judgment. 

Mr. Faw, for defendant, cited Downman 
v. Downman, 1 Wash. [Va.] 28; Chumley v. 
Broom, Carth. 402; 1 Bac. Abr. 35. This 
is a plea in bar and not in abatement; it is 
not a dilatory plea— not necessary to be 
sworn. The plaintifE's remedy is not by 
demurrer. He ought to have objected to re- 
ceiving the plea at the time the office judg- 
ment was set aside. The plea is good both 
in form and substance. Several terms have 
passed since it w^as filed. The court cannot 
now go back and 'say the plea ought not to 
have been received. They cannot coiTect 
their own errors after the term. But this 
plea was received in the court of hustings, 
before the existence of this court. Gordon 
V. Frasier, 2 Wash. [Va.] 135. 

Mr. Swann, contra, contended it was a 
dilatoj-y plea, and if put in at an improper 
time, the plaintiff might demur, and cited 
Imp. PI. 294; Barnes, Notes Cas. 264, 

Judgment for defendant, on the demurrer 
quod breve cassetur. 



Case No, 13,074. 

SMITH v. McLEAN et al. 

[10 N. B. E. (1874) 260.] 2 

. District Court, S. D. Mississippi. 

Bankruptcy— Chattel Moutgage— Proceeds of 
Sale— Rights of Pukoh a sek— Part- 
nership — ^Preference. 

1. M. and 0. were "partners in trade, and on 
the dissolution of the firm, M. purchased of C. 
his interest in the business, giving his notes 
in payment, and executing a mortgage to se- 
cure the notes on the stock of merchandise and 
accounts of the firm. M. continued in business 
some time thereafter, and finally sold and trans- 
ferred to O. the entire stock of goods then in 
his (M.'s) store. C. took possession of the 
stock and made sales on his own account. At 
the time of the sale SI. was hopelessly insol- 
vent. Held, that as the mortgage contained no 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reprinted by permission,] 
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provision by which the collections and proceeds 
of sales should be either applied to the pur- 
poses of the conTeyance, to the payment of the 
debts to be secured, or indemnity to be pro- 
vided, or by its reinvestment so as to augment 
the trust fund, the want of which is inconsistent 
with the alleged purpose of the conveyance, and 
therefore it is void upon its face. 
[CHed in Re Foster. Case No. 4,964.] 
2. The sale gave O. a preference over the 
other creditors and was therefore invalid; and 
C. knew of the insolvency of M. at the time of 
the transfer, therefore he must pay into court 
the value of the property, with interest from 
the time of the sale and transfer. ' 

In equity. 

HILD, District Judge.' This is a petition 
in the nature of a bill in equity, filed by the 
complainant [J. J. Smith], as assignee in 
bankruptcy of said George P. McLean, 
against said McLean and Charles B. Clark, 
to set aside a sale of a stock of goods and 
other propei-ty alleged to have been made by 
McLean to Clark, in JanuaiT, 1873, and to 
subject the value thereof to the payment of 
the debts of aicLean under the bankrupt law 
[of 1867 (14 Stat. 517)], the goods and mer- 
chandise so sold having been disposed of by 
Clark or consumed by fire. 

The pleadings and proofs upon which the 
questions for decision arise are voluminous, 
but need not be stated in detail, as the fol- 
lowing facts, appearing therefrom, are all 
that need be stated: 

After the close of the war, McLean, being 
an old merchant without means, and Clark 
a planter with a surplus cash capital, entered 
into a copartnership for the purpose of car- 
rying on a commercial establishment at 
Rocky Springs, in this state, in which Me- 
Lean was to give the business his personal 
attention, and Clark was to advance five 
thousand dollars as capital stock, and to 
share profits and divide losses equally. Un- 
der this agreement the business was com- 
menced, and conducted in the firm name and 
style of George P. McLean & Co., untU July, 
1871, when an agreement for dissolution of 
copartnership was entered into between 
them, and McLean gave to Clark his note 
for thirteen thousand five hundred and nine- 
ty-nine dollars and eighty-nine cents, three 
thousand dollars being for the estimated 
profits due to Clark, and the remainder foi 
the cash and cotton advanced to the firm, in- 
clusive of the five thousand dollars, orig- 
inally advanced as capital stock. In other 
words, it was a purchase by McLean of 
Clark of his interest in the business for the 
amount stated, the notes to secure which 
were made due and payable one day after 
date, and dated on the 14th day of August, 
1871. That, to secure payment of this 
amount and to save Clark harmless against 
the payment of the indebtedness of said firm 
to their other creditors, then amounting to 
about ten thousand dollars, McLean execut- 
ed a mortgage to Clark conveying to him 
all the stock of merchandise then on hand, 



[22 Fed. Cas. page 5923" 



or to be thereafter received, also all the 
notes and accounts then due to him or to- 
said firm, and all those to be thereafter ac- 
quired, also seven mules and one wagon. At 
the time of the dissolution of the partner- 
ship it was agreed between McLean and 
Clark that the business should be continued 
under the firm name and style of George P. 
McLean & Co. Notice of the dissohition was 
given in the local newspaper of the coitnty, 
and posted at public places in the neighbor- 
hood, but there is not suflacient proof of no- 
tice to those formerly dealing with them, or 
in the cities where subsequent purchases 
were made. McLean remained in the pos- 
session of the property thus conveyed, and 
conducted the business as though no change 
had been made by the dissolution of the firm 
or conveyance of the property, until the 17th 
of January, 1873, when, by a private arrange- 
ment between M!eLean and Clark, the entire 
stock of goods, etc., estimated at twelve thou- 
sand one hundi'ed and fifty-five dollars and 
fifty-six cents, was sold and transferred to 
Clark, who took possession of them as his 
own under said agreement, and continued to 
make sales of the same until some time there- 
after, when the store-house with its contents 
was consumed by fire. At the time this 
transfer was made McLean reserved the 
debts due either the old firm or himself un- 
der the old firm name. The goods, etc.. sold 
by McLean to Clark consisted principally of 
a stock of merchandise purchased by McLean, 
in the firm name, of merchants in New Or- 
leans and St. Louis, in the fall of 1872. At 
the time of this sale McLean was unable to 
pay his mercantile debts as they fell due 
in the usual course of business; indeed, had 
no money to pay either Clark or his mer- 
cantile creditors, although the notes and ac- 
counts held by him amounted to some six- 
teen thousand dollars, as they are proved to 
have been of but little value, being upon per- 
sons destitute of means, and conslsteil of the- 
accruing of bad debts from the commence- 
ment of the business. That McLean was 
then hopelessly insolvent, both legally and 
commerciallj', there can be no dopbt. 

Under this state of facts two questions are 
presented: First. Was the mortgage made 
upon the 14th of August, 1871, a valid con- 
veyance as against the creditors of McLean? 
Second. If not, was the sale and transfer 
made on the 17th of January, 1873, a valid 
sale as against the creditors of McLean un- 
der the provisions of the bankrupt law? 

It is insisted for complainant, representing 
the creditors, that both the mortgage and sale 
were void as against McLean's creditors, and 
by Clark that both were valid; that the mort- 
gage was valid and embraced the entire prop- 
eity sold and transferred, and that the sale 
was in fact but a foreclosure of the mortgage, 
made by private arrangement, instead of by 
judicial proceedings. The first question to be 
considered is, was the mortgage void upon its 
face by means of its conditions? If not, was 
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it void in fact, "by reason of the fraudulent in- 
tent of the parties? in other words, was it 
void in law or in fact? The stipulations and 
conditions contained in the mortgage are con- 
tradictory; it professes to he made to secure 
the prompt payment of the notes upon their 
maturity, which occurred upon the next day, 
or allowing days of grace, upon the fourth day 
thereafter. There is no power of sale given 
in the mortgage, hut it is a conveyance, to he- 
come void upon prompt payment of the notes; 
and indemnity against liabilitj" upon the part- 
nership debts, or failure of payment upon the 
matmity of the notes, authorized a foreclosure 
of the mortgage; or if paid, a failure to in- 
demnify him against liahilitj'' upon the part- 
nership debts, authorized the same thing. Yet 
the conveyance embraced subsequent mer- 
chandise to be brought into the business, and 
subsequent credits to be acquired, evidently 
contemplating a continuance of the business 
for an indefinite period of time; as fuiiiier 
evidence of this intention, it was agreed that 
McLean should carry on the business, in the 
same firm name, but for his own benefit; Clark 
permitted the business to be so carried on for 
about eighteen months, and until Mcliean's 
inability to continue his business, when he 
made the purchase. The intention of the par- 
ties as shown upon the face of the mortgage 
evidently was that JMcIrean was to buy and 
sell and to collect the debts due and to have 
the entire control of the propeity and credits 
embraced in the mortgage, then in hands or 
afterwards to be acquired, until Clark should 
see proper to demand pasTnent of his de- 
mands, the income and benefits in the mean- 
time to be received by McLean, There is no 
stipulation in the mortgage that the collec- 
tions or profits shall be applied to the pay- 
ment of either the creditors of the old firm, 
or of that due to Clark, and nothing prohibit- 
ing McLean from, in the meantime, making 
any disposition of the funds received either 
from sales or collections as he might desire. 
Whilst it is true that, aside from the provi- 
sions of the bankrupt act, a debtor may pre- 
fer one creditor to another, yet a conveyance 
for that purpose by which a benefit is reserv- 
ed by the vendor to himself is void as againsl 
creditors. This has been the well settled rule 
from Twyne's Case down to the present time 
Any condition in the conveyance inconsistent 
with the appropriation of the thing conveyed 
to the payment of the debt intended to be se- 
cured, or the indemnity intended to be provid- 
ed, will render the conveyance void upon its 
face; this rule is so universally admitted, that 
reference to authorities or illustrations to 
support it is deemed unnecessary. Applying 
this rule to the stipulations and conditions in 
this mortgage, and it will be found difficult to 
sustain it as a valid conveyance, and especial- 
ly so as to the after acquired property and 
credits. 

It is true that it is now a settled rule that a 
railroad company may encumber by mortgage 
or other security after-acquired property, nec- 
22FBD.CAS. — 38 



essaiy to the running and operation of the 
road. It is for a reason that does not apply 
to the case now under conaidel-ation. The 
value of a railroad consists in the profits of 
operating it; the railway without machinery 
to opei-ate it would be worthless; the railroad 
and its rolling stock, and all the property 
necessary to its successful operation are to a 
great extent one entirety; but not so with a 
mercantile establishment and its income. The 
merchandise is worth nothing aside from its 
sale. The receipts from the sales may or may 
not be reinvested in other purchases; the re- 
maining stock may be sold without it. A 
crop to be planted and cultivated may be en- 
cumbered for means to produce it; such 
means becomes a part of it. The mortgage in 
this case contains no provisions by which the 
collections and proceeds of sales shall be ei- 
ther applied to the purposes of the convey- 
ance, to the payment of the debts to be se- 
cured, or indemnity to be provided, or by its 
reinvestment, so as to augment the tmst fund, 
the want of which is inconsistent with the al- 
leged purpose of the conveyance, and renders 
it void upon its face. Again, the dissolution 
of the copartnership, and this conveyance, al- 
though bearing different dates, must be taken 
as but parts of the same ti-ansaction, one part 
of which was that the business was to be con- 
tinued by McLean for his own benefit in the 
firm name of Geo. P. McLean & Co. What 
was the purpose of continuing in the old firm 
name, if it was not to hold out the inducement 
to those who might thereafter give credit that 
Clark was still a partner, and liable; if not, 
that some other than McLean was? If so, 
this was an intentional fraud upon subsequent 
creditoi-s. Clark had a deep interest in en- 
abling McLean to obtain credit, and thereby 
increase his securitj'. The firm owed debts to 
the amount. of ten thousand dollars, besides 
between thirteen and fifteen thousand dollars 
to him— in all about twenty-four thousand dol- 
lars; if, therefore, the after-acquired property 
inured to his security, the more the better. 
It is not to be presumed that any sane man, 
knowing that the moment he sold goods to 
McLean they became subject to this mort- 
gage, would extend credit to- McLean for their 
payment. It is true that both McLean and 
Clark testify that they intended no fraud, but 
they must be held as intending that which 
was the natural and almost unavoidable re- 
sult of theii' act. Other reasons might be 
stated for holding this conveyance void, but 
it is presumed those stated are sufficient, and 
that this conveyance cannot aid the subse- 
quent sale. 

The remaining question is, was the sale and 
transfer of the stock of merchandise made on 
the 17th of January, 1873, void under the pro- 
visions of the banki-upt act? The sale was 
made in bulk and by wholesale, not in the 
usual course of business of a retail merchant. 
This, under the provisions of the bankrupt 
law rendered it prima facie void as to credit- 
ors, and threw upon the vendee the burden of 
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proof to show its fairness and validity. Tlie 
testimony of both vendor and vendee is that 
it was a fair sale, and that no fraud or prefer- 
once was intended; but whilst these men, 
from the testimony, bear a high character for 
truth and integrity, it nevertheless becomes 
the court to consider the whole transaction 
and determine the validity of the sale, as 
tested by the provisions of the law. That JIc- 
Lean was then both legally insolvent, that is, 
had not sufficient property subject to execu- 
tion to pay all his debts if sold under legal 
process, or commercially insolvent, that is, 
had not the means to pay off and discharge 
his commercial obligations as they became due 
in the ordinary course of business, cannot be 
doubted. The further question is, did Clark 
know that fact, or have cause to beheve that 
it existed? he certainly had cause to believe, 
whether he did so or not, that McLean was 
not able to pay him his demands and continue 
his business. No other reason is given, or 
can tnithfully be given, for the sale. Again, 
he must be held to have known, or to have 
inquired about that which an ordinarily sen- 
sible, prudent man, as he is shown to be, 
would have inquired into, being a subject in 
which he was so deeply interested. He claims 
to have had a mortgage upon the whole es- 
tablishment, including the merchandise on 
hand and credits, not only for the payment of 
his demands, but from liability against the 
debts of the old firm. Such being the case, 
he must be held to have examined into its 
condition, and if he did so, to have known 
its insolvency; and if he did not, cannot avail 
himself of his ignorance to the injury of the 
creditors of McLean, who gave the credit in 
ignorance of his demand. It was the duty, 
and if not was the interest of Clark when the 
dissolution took place, to know the amount of 
indebtedness for which he was then liable. 
If he inquired he must have known it was a 
large amount for an establishment of that 
kind. When he purchased in January, 1873, 
he must have examined the stock, and observ- 
ed that they were mostly new goods, and 
should have inquired whether or not they had 
been paid for; if he did he would have ascer- 
tained that they had not, and whilst he might 
have been informed that there were nominal 
debts due more than the amormt of indebted- 
ness, he must have known that most of them, 
if not worthless, would be difficult to eoUeet. 
In other words, if he had done that which a 
man of ordinary prudence occupying his posi- 
tion, would have done, he must not only have 
had reasonable cause to believe, but must 
have known of the insolvency of McLean, and 
if he neglected to make this inquiry must suf- 
fer the consequences, or rather cannot be per- 
mitted to take advantage of his ignorance of 
that which it was both his duty and interest 
to know. This transfer divested McLean of 
his property subject to execution, of all his 
means which could immediately be converted 
into cash. His credits being of but little 
value could only be reached by the tedious. 



expensive, and tmcertain process of garnish- 
ment. That this transfer gave Clark a prefer- 
ence over the other creditors of McLean there 
can be no doubt, and under all the facts, it is 
difficult to come to any other conclusion than 
that such preference was intended, and the 
statements nmde to the conti-ary only to be 
reconciled by the belief upon the part of Mc- 
Lean and Clark that the mortgage was a lien 
upon the property sold. 

The plain provision of the bankrupt law is, 
that when a debtor is insolvent and makes a 
payment of money, or a transfer of property 
to his creditoi's, in payment or as security for 
the debt due, and the creditor, at the time of 
its reception or transfer, knows, or has cause 
to know, that his debtor is insolvent, the pay- 
ment or transfer is invalid, and the amount 
so paid, or the property transferred, or its 
value, must be returned for the benefit of all 
the creditors whose claims may be proven or 
admitted. It is equally well settled, that when 
the circumstances brought to the knowledge 
of the creditor, or those which his relation to 
the subject requires him to know, are such as 
would lead a prudent man to investigate, and 
which, if investigated, would communicate to 
him a knowledge of the insolvency of his debt- 
or, he will be equally affected by it, whatever 
his knowledge or belief may have been. 

Applying this rule to the facts in this case, 
it is clear that the transfer made by McLean 
to Clark, in payment of his indebtedness to 
him, was invalid; and that Clark must pay 
into the court the value of the property, with 
interest from the sale and transfer, to be dis- 
tributed equally among his creditors. 

The question as to whether Clark will now 
be permitted to prove his debt and share with 
the other creditors, is reserved. 

Case No. 13,075. 

SMITH et al. v. The MANSANITO.i 
District Court, S. D. New York. Oct. 19, 1861. 

Salvage— Sale or Derelict — Right to Fkeight 
— Blockade of Port. 
[A derelict vessel and cargo were sold under 
a decree awarding one half to the salvors. The 
original owners of the vessel purchased her at 
the sale, which was before the sale of the 
cargo, and thereupon notified the cargo owners 
that they held themselves ready to carry the 
cargo to its destination, on the raising of the 
blockade which had been declared in the mean- 
time, and claimed a lien for freight. Held, 
that there was i.o Hen, and that the owners of 
the cargo were entitled to the entire proceeds 
thereof after satisfaction of the salvage decree.] 

[This was a libel by Jonas Smith and oth- 
ers against the bark Mansanito and cargo, 
to recover for salvage services. Heard on 
application for payment of surplus proceeds 
of cargo to the cargo owners.] 

This case came up on an application to the 
coiirt for payment of the remnants and pro- 
ceeds out of the registry. The vessel and 
her cargo were abandoned at sea on March 
28, 18G1. brought into this court by salvors 
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as derelict, and libeled by ihem, and the 
court awarded one-lialf the proceeds of the 
yessel and her cargo as salvage. At the 
time of her abandonment the vessel was car- 
rying a cargo of iron, under a charter to de- 
liver it at City Point in Virginia. The own- 
ers of the cargo abandoned the cargo to the 
xinderwiiters, and appeared in the salvage 
suit only as respecting them. The vessel ar- 
rived in New York April 10th, the decree 
in the case was rendered June 13th, the ves- 
sel was sold June 29th to the original own- 
ers, and the cargo was sold July Gth. On 
July 2d tlie owners of the vessel gave notice 
to the owners of the cargo that they held 
themselves in readiness to forward the cargo 
to its destination as soon as the blodiade of 
Virginia, established April 30th, was remov- 
ed, and claimed their right to hold the cargo 
for that purpose, and suggested that one-half 
of the cargo should be delivered up to„ satis- 
fy the salvage decree against it, and that, if 
the owners of the cargo desired to have the 
oargo remain here, some settlement be made 
as to the freight; otherwise, the yessel would 
claim her lien on the cargo and its proceeds 
for freight No such agreement was made, 
and the cargo was sold, and the proceeds re- 
maining in court, after satisfying the sal- 
vage decree, amounted to about $6,200. The 
owners of the cargo now applied for the pay- 
ment to them of all the proceeds so ••emain- 
ing, while the owners of the vessel claimed 
that the freight should be paid to them out 
of such proceeds. 

Mr. Nash, for the vessel. 
Mr. Lord, for the cargo. 

THE COURT (SHIPMAN, District Judge), 
after hearing coimsel for the respective 
claimants, made an order that the proceeds 
should be paid in full to the owners of the 
cargo, thus disallowing the claim for freight. 
Costs to be divided proportionally between 
vessel and cargo. 



Case No. 13,076. 

SMITH V. MANUFACTURERS' NAT. 

BANK. 
[See Case No. 9,051.] 



SMITH (MARKET BANK OF TROY v.). 
See Case No. 9,090. 



Case No. 13,077. 

SMITH et al. v. MARSHALL et al. 
[2 Ban. & A. 371; i 10 O. G. 375.] 

Circuit Court, W. D. Pennsylvania. Aug. 26, 

1876. 
Patents ~ Combination — Infringement — One 
Element Discarded — Flasks fok 
Casting Ikon Pipe. 
1. The defendants, having discarded one of 
the essential elements of the patented combina- 
tion, lidd, not to be infringers. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



2, The invention described in the patent con- 
sisted of a combination of the two halves of a 
flask for casting iron pipe; of flanges on each 
side of the halves; of ■ stop-hinges applied to 
these flanges on one side; of clamps to be ap- 
plied to the flanges on the opposite side; and 
of staples attached to each half about the mid- 
dle of it. None of the elements were new. 
The defendants used flasks divided horizontally 
into two equal parts, each with flanged edges 
and with staples or handles on each part, and 
clamps applied to the flanges on one side of the 
halves to hold them together, but instead of 
the hinges on the flask, the halves of the flask 
were fastened together by means of bolts and 
nuts, applied to the flanges on one side through 
holes therein provided for that purpose: Held, 
that the bolts and nuts were not the equivalents 
of the hinges described in the patent. 

[This was a bill in e<iuity by William 
Smith and others against James Marshall 
and others for the infringement of letters 
patent No. 142,661, granted to J. B. Aston, 
September 9, 1873; letters patent No. 53,- 
883, giunted to G. Boss, April 10, 1866; and 
letters patent No. 37,037, granted to Firth & 
Ingham, December 2, 1862.] 

Ranken D. Jones, J. J. Coombs, and A. M. 
Brown, for complainants. 
Bakewell & Kerr, for defendants. 

McKENNAN, Circuit Judge. The bill in 
this ease is founded on three patents, viz.: 
No. 142,661, to James B. Aston, for improve- 
ment in devices f or blackwashing molds; No. 
53,883, to George Ross, for improved molding 
and casting apparatus; and No. 37,037, to 
John Firth and John Ingham, for improved 
flasks for cast-iron pipes. 

No Infringement of the first two of these 
patents has been proved, and it has, there- 
fore, been agreed that the bill, so far as it 
relates to them, may be dismissed without 
prejudice. 

To the complaint founded on the Firth and 
Ingham patent several defences are set up 
in the answer, but as the case is decisively 
with the respondents on the question of in- 
fringement, it is only necessary to consider - 
this defence. 

The first claim of the patent is the only 
one involved in the controversy, and is as 
follows: "The combination, substantially as 
set forth, of the two halves A and A' of the 
flask hinged together, the staples I, or their 
equivalents, the flanges a a, and clamps B 
B, or their equivalents, for the purpose speci- 
fied." 

[Drawing of patent No. 37,037, granted Decem- 
ber 2, 1862, to Firth & Ingham; published 
from the records of the United States patent 
office.] 
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From the specification it appears that the 
invention is applicable to flasks for casting 
iron pipes. These flasks consist of iron eyl- 
indei-s divided horizontally into two equal 
parts. The semi-cylindrical parts are each 
provided with a ^ange, and are lield togeth- 
er on one side by stop-hinges attached to 
the flanges, and on the other by clamps 
tightened by wedges. When the pai-ts are 
brought into contact and thus secured they 
constitute a "rigid iron tube, incapable of be- 
ing disarranged." After being placed ver- 
tically in the easting-pit, and then suitably 
manipulated, the molten metal is poured into 
the mold, and the flask is then ready to be 
removed and its contents discharged. This 
is effected by attaching the tackle of a re- 
volving crane to the staples in each half of 
the flask, and swinging it round to a proper 
position above the foundry floor, where it 
will be suspended horizontally. The clamps 
are then removed, and the halves of the flask 
will then open sufficiently to allow the con- 
tents to fall out on the foundry floor, but 
will be prevented by the hinges from open- 
ing further than is necessary for this pur- 
pose. This is the specific and peculiar func- 
tion -of the hinges, and they have no dis- 
tinctive utility, except as necessary devices 
in the mode of manipulating and emptying 
the flask described in the specification. 

The invention, then, as described and 
claimed in the patent, consists of a combina- 
tion of the two halves of a flask for easting 
iron pipe, of flanges on each edge of the 
halves, of stop-hinges applied to these flan- 
ges on one side, of clamps to be applied to 
the flanges on the opposite side, and of sta- 
ples attached to each half about the middle 
of it. None of the elements of this com- 
bination are claimed as the invention of the 
patentees. In point of fact, they are all old, 
so that the novelty of their combination, and 
adaptation to the use for which they are in- 
tended, constitute the essence of the inven- 
tion. 

Whether the respondents have infringed 
the patent will depend, then, upon the fact 
of their use of a flask substantially embody- 
ing this combination in its entirety in the 
manufacture of iron pipe. That their flasks 
are divided horizontally into two equal parts, 
each with flanged edges, that there are sta- 
ples or handles on each of these parts, and 
that clamps are applied to the flanges on one 
side of the halves to hold them together, is 
not denied. But the respondents do not use 
hinges on their flasks, instead of which, the 
halves of the flask are fastened together by 
means of bolts and nuts, applied to the 
flanges on one side through holes therein pro- 
vided for that purpose. And these bolts and 
nuts are claimed to be merely the equiva- 
lents of the hinges described in the patent. 
They cannot be considered abstractly as me- 
chanical equivalents, because they have ap- 
parently very different mechanical adapta- 
bilities. Mechanical equivalents are not 



those merely which produce the same result. 
"A mechanical equivalent, * * * as gen- 
erally understood, is where the one may be 
adopted instead of the other, by a person 
skilled in the art, from his knowledge of the 
ai-t." Curt Pat. § 332, note. Ceitainly no 
degree of skill would suggest the substitu- 
tion of a bolt and nut for a hinge to per- 
form the well-known office of the latter. 

Nor are they equivalents in the sense even 
of producing the same results. The pre- 
scribed function of the hinges is to allow 
the two halves of the flask to separate when 
the clamps on the opposite side are removed, 
and to prevent them "from opening farther 
apart than is necessary to allow the pipe and 
sand to fall out and insure the correct clos- 
ing of the two halves together." That they 
may perform this function at all it is indis- 
pensable that the flask should be removed 
from the casting-pit and suspended in a hori- 
zontal position in pui*suance of the method in- 
dicated in the specification. 

But the mode of manipulation employed by 
the respondents is essentially difi'erent from 
this. They do not discharge the contents 
of the flask from its side; they do not re- 
move the flasks from the casting-pit, but re- 
tain them there in a vertical position. The 
halves of the flasks are held together tightly 
by clamps, and the bolts are used solely to 
prevent the halves of the flask from becom- 
ing detached from each other. When the 
pipe is cast, and it is desired to discharge it 
from the flask, the clamps are taken off the 
flanges, and the bolts being left loose, with 
half an inch or less play, the flasks are pried 
apart as far as the bolts will permit, llie 
chain of a crane is then attachetl to the bowl 
of the pipe, and it is drawn out vertically, 
without removing the flask from its place in 
the pit, and the sand is o permitted to fall 
out into the pit at the other end. 

Now, in a mode of operation so different 
from that in which a hinge is an appropriate 
device, it is obvious that it would be nei- 
ther a necessai-y or proper auxiliary. The 
distinctive capabilities of a hinge are avail- 
able only in a process which contemplates 
an automatic discharging of the flask, from 
its side, when it is horizontally suspended 
for that pui-pose. But in a method wherein 
the flask is kept in an upright position, and 
the pipe inclosed in it is withdi'awn verti- 
cally by the direct application of mechanicar 
force, there is no required or useful place 
for the pecuUar office of a hinge, and the use 
of a bolt cannot, therefore, be regarded as 
merely substitutionaiy. 

It remains only to add that the respondents, 
having discarded one of the essential ele- 
ments of the patented combination, are not 
infringers. Assuming that they use all the 
other elements of the invention, they do not 
encroach upon the right of the patentees, un- 
less they appropriate the invention as a unit, 
or employ merely a colorable substitute for 
one or mox-e of its constituents. This is the 
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result of the application of a very familiar 
principle of the law of patents, and rules the 
case in favor of the respondents. 

Let a decree then he entered, dismissing 
the bill so far as it relates to patents Nos. 
142,661 and 53,883 without prejudice, and as 
to patent No. 37,037 generally, with costs. 



SMITH (MARTIN v.). See Case No. 9.164. 

SMITH (MATOALM v.). See Case No. 9,272. 

SMITH (MATTINGLY v.). See Case No. 9,- 
293. 

SMITH (MAYO v.). See Case No. 9,355. 



Case No. 13,078. 

SMITH et al. v. MERCER et al. 

[5 Pa. Law J. 529; 4 West. Law J. 49; 3 Pa. 
Law J. Rep. 444.] - - ' 

Circuit Court, E. D. Pennsylvania, 1846. 

Patents — Reissue to Admisistkatok — Effect ox 
Grantees of Tebkitorial Rights — Fokejgit 
Ahmikistrators — State Laws — Plakisg Ma- 
chines. 

[1. The administrator of a deceased patentee 
is tlie only one who, under the act of 1836, has 
a. right to surrender the patent for the purpose 
of receiving au amended patent, 'and his right 
to do so is not affected by the fact that he had 
previously made grants of exclusive rights, un- 
der tlie patent, for certain parts of the United 
States.] 

[2. The amendments in a reissued patent inure 
to the beneiit of grantees of exclusive rights, 
under the original patent, for particular locali- 
ties.] 

[3. A patent signed by tlie secretary of state, 
and countersigned under the seal of the pat- 
ent office, by the chief clerk of that office as 
"acting commissioner," during the absence of 
the commissioner, must be recognized as valid. 
Irrespective of the question whether the chief 
<derk has autliority to act as commissioner of 
patents during the mere absence of the com- 
missioner, and while he yet retains his official 
character.] 

[Cited in Woodworth v. Hall, Case No. 18,- 
017.] 

[4. A grantee of a patent right may sue upon 
the patent in the Pennsylvania courts, notwith- 
standing that he derived his right from a for- 
eign administrator, altliough such administrator 
lias never taken out letters of administration in 
Pennsylvania, for the local laws have no ap- 
plication in respect to patent suits.] 

LCited in Goodyear v. Hullihen, Case No. 5,- 
573.] 

[5. The Woodworth reissue patent of 1842, 
for an improvement in the method of planing, 
tongueiug, grooving, and cutting into moldings, 
planks, boards, etc., is not invalid as covering 
a different invention from that of the original. 
Woodworth y. Stone, Case No. 18,021, followed.] 

[6. The original Woodworth patent of 1828 
held valid, and declared to be so well supported 
by judicial decisions as to give a right to a 
preliminary injunction against an infringer.] 

7. The Woodworth patents analyzed and con- 
strued, and Itdd infringed.] 

In equity. 

G. W. Biddle and W. W. Meredith, for com- 
plainants. 
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C. Gillon and H. J. Williams, for respond- 
ents. 

KANE, District Judge. This case came 
before the court on bill and affidavits, upon 
a motion to restrain the defendants, by 
special injunction, from constructing, selling, 
and using Woodworth's planing, tongueing 
and grooving machine, or any of the parts 
or combinations thereof. It was fully ex- 
amined and ably argued by the gentlemen 
who ai'e of counsel in the several eases 
growing out of Mr. Woodworth's patent- 
right; and it was agreed, that the evidence 
adduced in the case of Sloat and Plympton, 
which was considered immediately after 
this, should be applied to both cases. 

The facts, so far as they are undisputed, 
are these: On the 27th December, 1828, 
letters-patent were issued to William Wood- 
worth, of Troy, in the state of New York, 
conferring on him exclusive property of his 
"improvement in the method of planing, ton- 
gueing, grooving, and cutting into mouldings, 
or either, plank, boards or other material." 
The patentee having died on the 9th of 
February, 1839, letters of administration on 
his estate were duly granted to his son, 
William W. Woodworth, by the surrogate of 
New York, at which place the father was 
residing at the time of his death. On the 
29th July, 1842, the administrator applied 
for an extension of the patent for seven 
years; and the board of commissioners, to 
whom the application was referred, under 
the act of 1836 [5 Stat. 117], having certified 
in his favor, the patent was extended in the 
name of the administrator as such. On the 
8th July following, the administrator sur- 
rendered his letters-patent, in accordance 
with the provisions of the 13th section of the 
act of 1836, for the purpose of obtaining a 
renewal upon an "amended specification, de- 
scribing the invention in more full, clear, 
and exact terms"; and the amended patent 
was issued to him on the same day, under the 
hand of the secretary of state, countersign- 
ed and sealed with the seal of the patent- 
office, by "Henry H. Sylvester, Acting Com- 
missioner of Patents." The complainants are 
acting under a gi'ant of the exclusive right 
within and throughout the county of Philadel- 
phia, made by the administrator, on the 29th 
November, 1842, and duly recorded. It is ad- 
mitted that the defendants, Plympton and 
Hogeland, have been using, and they claim 
the right to use again, a machine known as 
Ira Gray's, which effects the same purposes 
as Woodworth's, and which is alleged by the 
complainants to be in principle and sub- 
stantially the same. 

Upon these facts, several preliminary ques- 
tions have been discussed by the counsel for 
the parties, which I shall briefly consider. 

1. It is said that the administrator had no 
power to surrender the patent of 1828, after 
assigning exclusive right under it, and that 
the new letters-patent, being founded on such 
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surrender, are void. It is not easy to see 
how this objection, if valid, could affect the 
oase before the court. The complainants 
do not claim under the new letters-patent 
but under the old; and these cannot have 
been invalidated by an unlawful surrender 
of them. But it seems to me a mistake to 
regard the complainants, or any other per- 
sons whose rights have been brought to the 
notice of the court, as the assignees within 
the meaning of the patent laws. There are 
four classes of persons recognized by the 
13th and 14th sections of the act of 1S36 
as parties "interested." These are the origi- 
nal patentees, their executors, or adminis- 
trators, their assignees, and the grantees 
under them of the exclusive right for a 
specified part of the United States. These 
last, by the express words of the 14th sec- 
tion, have the same rights of suit as the 
patentee or his assignees; and it is by force 
of this, that the complainants, who are 
merely grantees of a limited right, are ad- 
mitted as parties here. But they have no 
power over the letters-patent; these remain 
with the party to whom they were issued, 
or the general representative of his interest; 
and the power of surrendering them for 
amendment and renewal is vested exclusive- 
ly by the 13th section in "the patentee, his 
executors and administrators, or the as- 
signee of the original patent." The admin- 
istrator, therefore, upon the facts disclosed, 
was the only person who could make the 
surrender and receive the amended patent; 
and there is nothing in the act of congress 
which restricts his right to do so, because 
of his having previously made special or 
limited grants or licences. 

2. It is said that the amendments of the 
specification, as made npon the re-issue of 
the patent in 1843, do not enure to the bene- 
fit of the assignees or grantees under the 
patent, as it stood before; in other words, 
that they must stand or fall with the orig- 
inal specification. I cannot assent to this. 
The complainants are not grantees of the 
patent, or any part of it; they are grantees 
of cei-tain rights, of which the letters-patent 
are the evidence and definition. If those 
rights are made more clear and definite, 
not more extensive, by any new or addi- 
tional act whatever, from whomsoever pro- 
ceeding, why shall the complainants be 
denied the adA'antage of using that clearer 
and less equivocal evidence? This is not 
the case of a surrender and re-issue with 
amended specification, where the grantee 
for a district prefers resting his claims on 
the specification as it stood when he pur- 
chased his right; as when the patentee 
makes a disclaimer of part of the invention, 
the prior grantee might in such case re- 
fuse to be affected by it. But here the ob- 
jection comes from third persons. The com- 
plainants adopt the amended specification, 
by making it a part of their bill; and the 
only inquiry is, as to their authority for 



doing so. The question is settled as to 
third parties by provision of the act, that 
the amended specification shall have the 
same effect and operation in law, on the 
trial of actions, as though it had been orig- 
inally filed in its corrected form. 

3. The 5th section of the act of 1836 di- 
rects that all patents shall be issued under 
the seal of the patent office, and be signed 
by the secretary of state, and counter-sign- 
ed by the commissioner. It is argued that 
this patent is invalid, because signed by 
an acting commissioner. Mr. Sylvester, the 
countersigning officer, was the chief clerk 
of the patent office at the time,— and as 
such, by the words of the 2d section of the 
act, in all cases, during the necessary ab- 
sence of the commissioner, or when the 
principal office became vacant, had the 
charge and the custody of the seal, record, 
and other things belonging to the office, 
and was required to "perform the duties 
of commissioner during such vacancy." It 
is contended by the complainants, that the 
words "during such vacancy" apply as well 
to the case of the necessary absence of the 
commissioner as to that of the commis- 
sionership being vacant by death, resigna- 
tion, or removal. This may be a grave 
question. I am not prepared to say, that 
the absence of the commissioner, while he 
retains his official character, constitutes a 
vacancy in the office; or that the inferior 
officer can succeed to or exercise the pow- 
e^rs of the principal station, while that sta- 
tion has a lawful incumbent. But I do not 
regard the question as properly before me, 
at the present stage of the cause. I recog- 
nise the signature of the secretary of state, 
the public seal of the patent office, and the 
counter-signature of a person who has the 
custody of it during the absence of the 
principal commissioner, and the right to 
use and attest it in a certain contingency. 
I find him designating his official character 
for the time, by words that imply his legal 
substitution to the duty in question. There 
is no allegation of fraud or usurpation on 
his part. On the contrary, his act is sanc- 
tioned by the commissioner now acting in 
person. 

It would be too much for me, in an in- 
terlocutory proceeding like this, to deny 
the validity of these letters-patent. I am 
inclined rather to adopt for the time the 
language of Judge Story, in the case of 
Woodworth v. Stone [Case No. 18,021] 1st 
Cir., May term, 1845, on a question not un- 
like the present, and take the countersig- 
nature, as he did the re-issue of the patent, 
"to be a lawful exercise of the officer's au- 
thority, unless it is apparent on the very 
face of the patent that he has exceeded his 
authority." 

4. It is contended, that a grantee of a 
right under letters-patent cannot maintain 
a suit in a circuit which forms part of 
Pennsylvania, if he derives his title through 
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a foreign administrator. This idea refers 
itself to the local laws of Pennsylvania, 
which, as it seems to me, have no applica- 
tion to the case. By the act of 183G, "all 
actions, suits, controversies, and cases" 
whatever, arising under the patent laws, 
are without any exception originally cog- 
nisable in the courts of the United States; 
and it has been held in the case in which 
the question has arisen (Parsons v. Bar- 
nard, 7 Johns 144) that this jurisdiction is 
exclusive. The right, which is vested by 
letters-patent, has its origin in the patent- 
laws, and is transferable and transmissible 
according to their provisions. On the death 
of the patentee in this case, it passed under 
them to his administrator; and, as it was 
a personal right, the administrator con- 
stituted by the forum of the domicil, be- 
came liable to account for it. If the right 
has been since violated, he may sue for 
damages in his own name, as for a wrong 
to his possession. If he has sold it in whole 
or in part, he may recover the price in his 
own name, as for a breach of contract with 
himself. Grier v. Huston, S Serg. & R. 402; 
Wolfersberger v. Bucher, 10 Serg. & E. 13. 

I cannot doubt, therefore, that William W. 
Woodworth, the administrator, to whom the 
letters-patent passed upon the death of the 
patentee, might himself have maintained 
an action in the circuit court for a breach 
of the patent right, without taking out new 
letters of administration in Pennsylvania. 
Still less can I doubt the power of this court 
to intei-pose by injunction in such a case, to 
prevent an intended violation of right. It 
would be almost equivalent to a judicial re- 
peal of the letters-patent upon the death of 
the patentee, to affirm that the restraining 
actions of the courts shall have no opera- 
tions beyond those of the twenty-eight or 
thirty states in which the patentee is repre- 
sented by a local administrator. But were 
the law in this particular otherwise than I 
believe it to be, it is by no means true, that 
the incapacity of a foreign administrator to 
sue implies the same consequence to his 
alienee. On the contrary, it has been ex- 
pressly declared by the highest of our 
com-ts, that where a plaintifiE's title is de- 
rived through a foreign administration; it 
may be asserted in a judicial proceeding 
here, without constituting a domestic admin- 
istrator. Trecothick v. Austin [Case No. 
14,164]; Harper v. Butler, 2 Pet [27 U. S.] 
239. 

5. A good deal of evidence was adduced 
to show that the amended specification de- 
scribes a different improvement from that 
which is embraced in the original patent; 
and it was argued, that the amended patent 
was invalidated by the variance. This, 
however, on the authority of Judge Story, in 
a case affecting this very patent (Wood- 
worth V. Stone, ut supra), I do not regard 
as open to question at this time. "It ap- 
pears to me," he said, "that prima facie, and 



at all events in this ^ stage of the cause, it 
must be taken to be true that the new pat- 
ent is for the same invention as the old pat- 
ent; and that the only difference is not in 
the invention itself, but in the specification 
of it" For the pui-pose of the injunction, if 
for nothing else, I must take the invention 
to be the same in both patents, after the 
commissioner of patents has so decided by 
granting a new patent 

Though thus relieved from the necessity of 
passing upon the question, I feel bound to 
remark that the evidence has not satisfied 
me of the fact it was intended to establish. 
The very title of the patent in the words of 
the inventor, "is improvement in the meth- 
od of planing, tongueing, and grooving, or 
either," and the expression in the body of 
the specification, that after the planing is 
completed, the tongueing and grooving ap- 
paratus is to be used "if required," indicate 
to me that the patentee had in his mind 
from the first a machine of several parts or 
systems, which could be used separately or 
in combination, as his administi-ator has de- 
veloped more fully in the amended specifica- 
tion. So, too, his omission to declax*e in the 
first specification, that he employs rollers 
for retaining the board in its place while 
planing, though fully set out in his amend- 
ed specification, cannot, in my view, support 
the idea that the inventions described are 
not essentially the same. The rollers which 
he -refers to in the first specification, and 
which are more unequivocally shown in the 
drawing annexed to it, as giving motion to 
the board, would almost necessarily perform 
the double office, besides which there are 
other devices well known to mechanics, 
which could be conveniently adapted to the 
object. I see nothing in the two specifica- 
tions which could justify me in referring 
them to different machines. 

These preliminary objections being dis- 
posed of, three questions present themselves: 
(1) Was AVilliain Woodworth the- inventor of 
the machine, for which he obtained letters- 
patent in December, 1828? (2) Has he had, 
since the issuing of the letters-patent, such 
an exclusive and continued possession under 
them, or have his rights as patentee been so 
vindicated by judicial action, as to claim for 
him the summary intervention of equity at 
this time for his protection and repose? (3) 
Is the machine now made or used by the de- 
fendants the same in principle and sub- 
stance with the machine so patented, or 
with any material and distinguishable part 
of it? 

The two first of these questions have been 
so often decided in the circuit courts of the 
United States as to dispense with the con- 
sideration of them at this time: In the case 
of Yan Hook v. Scudder [Case No. 16,853], 
in the circuit court for the Southern district 
of New York, in 1843; and in another case 
in the Northern disti-ict of the same state; 
in that of Wilson v. Curtius [Id. 17,800], in 



SMITH (Case No. 13,078) 



[22 Fed. Cas. page 600] 



the Fifth circuit, Louisiana district; in 
Washhuni v. Gould [Id. 17,214], In the First 
circuit before Judaic Story, at ilay term, 
1844; and in twenty other cases decided 
summarily, immediately afterwards by the 
same judge; and again in Woodworth v. 
Stone [supra], at I^Iay term, 1845. In all of 
these, and in numerous other cases which 
have been alluded to in the arguments, the 
Woodworth patent has been recognised as 
valid, and the claimant under it as entitled 
to protection by injunction. Two cases only 
have been mentioned as iraplj-ing a dift'erent 
opinion. The first is that of Woodworth v. 
Wilson [Id. 18,023], in the circuit court for 
Kentucky, where an injunction which had 
been gi-anted was dissolved after more 
full hearing. But in this case the decree 
dissolving the injunction was reversed by 
the supreme court at its last session, and a 
perpetual injunction directed. The other 
case is that of Richards v. Swimley [Id. 
11,773], on the equity side of this court (Xo. 
1, of April sessions, 1841), in which Judge 
Hopkinson is supposed to have refused an 
injunction to claimants under the Wood- 
worth patent, against a person who used a 
machine closely resembling that of these de- 
fendants. But an inspection of the record 
shows the supposition to be mistaken. The 
bill in that case was filed on the 4th Novem- 
ber, 1840; and notice was given of a motion 
for an injunction, to be made on the 14th. 
On that day the complainants filed two affi- 
davits, which defined the infraction to con- 
sist in the use of Woodworth's tongueing 
and grooving apparatus, making no mention 
of the machinery for planing. It does not 
appear that the motion was ever heard; and 
on the 10th. two days after the time noticed 
for making it, it was withdrawn by the com- 
plainants; since which no proceedings have 
been had in the cause. The right of the 
complainants in the machine expired in 
1842. No judicial opinion on the part of 
Judge Hopkinson can be inferred from these 
facts; and I am left therefore to the con- 
current judgments that have been pro- 
nounced in other circuits. I may add that 
my own very careful examination of the 
different inventions that are supposed to in- 
terfere with Woodworth's has not led me to 
a different conclusion from that which a 
proper judicial comity invites me to adopt. 

6. The only remaining question is that 
which regards the substantial identity of the 
machine used by the defendants with that 
patented by Woodworth, The patent of 
Woodworth, as defined in his amended speci- 
cation, is for a machine, capable of perform- 
ing the operations of planing, tongueing, and 
grooving, at one and the same time, but 
which admits of their being performed sep- 
arately. It consists essentially of two parts 
or systems, — one for planing or smoothing 
the surface; the other for fashioning the 
tongue and groove upon the edges. The ap- 
paratus for feeding the machine, and the 



rollers by which the elastic material is held 
firm while undergoing its action, are subsid- 
iary to these. I shall consider the two sys- 
tems of machinery in succession. 

(1) The planing machine: A practically 
smooth surface may be given to plank or other 
substances, by the application of either of 
three forms of tool: The chisel, which, with 
a gaxige to regulate its action, becomes the 
ordinary plane; the drawing-knife, which 
with a similar gauge, forms the spokes-shaver; 
and the adz. Each of these has its appropri- 
ate or characteristic motion, though by the 
ingenuitj' of the workman, the motion of 
either of them can be modified so as to ap- 
proach that of another. The chisel, when 
in the form of a plane, has its blade fixed at 
an acute angle with the surface to be re- 
duced, and works parallel to that surface, 
the edge cutting generally at right angles. 
The gauged drawing-knife differs from the 
plane in this: That, by means of its two 
handles, its edge may be made to cut obliquely 
or at right angles, at the pleasure of the 
workman. Its general motion is parallel to 
the surface; though, being more under the 
control of the hand, and having its blade 
sometimes slightly arched, it may be made 
to deviate upwards or downwards, with a 
varying angle, or in a cuiTe. 

The adz has an arched edge, and cuts only 
in curves; the level surface being attained 
proximately by a succession of such cuts. 
The plane and drawing-knife operate by shav- 
ing the surface, the adz by chippmg. The 
chisel-plane was combined with apparatus 
for giving it motion and direction, in the ma- 
chines of Bentham in 1791, Bramah in 1802, 
and JImr of Glasgow in 1837. In the first 
and last of these, the character and direction 
of the motion were those of the same tool 
when worked by hand. In Bramah's the 
planing-blades or irons were fixed upon a 
revolving disc; the character of the motion 
thus becoming circular, but still continuing 
J to be parallel with the surface. The planing 
machine of Woodworth, though it uses knives 
or cutters resembling plane-irons in form, is 
essentially a series of adzes. These are attach- 
ed to the outside of the cylinder, in lines either 
parallel or oblique to its axis; and, as the 
cylinder revolves, they cut with an adz-like 
or revolving motion; the knife which is par- 
allel to the axis presenting its whole edge to 
the plank at the same moment, and in this 
respect cutting like the plane; the knife which 
is oblique or in the helix form presenting the 
parts of the edge in succession, and In this 
respect cutting like the drawing-knife; but 
both forms of knife cutting in vertical cm-ves, 
like the adz, not in plane surfaces like the 
chisel-plane, and its combinations by Ben- 
tham, Bramah, and Huir. Regarding the 
Woodworth machine as substantially different 
from the three last mentioned, I find the 
substantial difference to consist in this: That 
they act in plaues parallel to the surface to 
be removed, Woodwoi-th's in vertical cu»^es; 
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that tlieirs produce an, absolutely level surface; 
his a surface apparently level, but in fact 
-corrugated or grooved. 

(2) The tonguelng and grooving machine: 
The idea of tongueing and grooving by modi- 
fications of the circular saw is at least as old 
as 1793, when it was described by General 
Bentham, from whom Muir copied his ma- 
chine many year^ after. The specifications of 
the two concur in describing a thick revolv- 
ing saw or cutter to make the gi'oove, and 
two wheel saws set at right angles with each 
-other on each side the plank, making four in 
4ill. to cut the rebates of the tongue. The ma- 
chine of Woodworth is an improvement on 
these, by substituting a single firm cutting 
wheel for the four circular tongueing saws, 
■and combining this with the equally firm 
grooving cutter on the other edge of the 
plank, to reduce it to an exactly equal width 
throughout. I do not see an essential differ- 
ence between the grooving cutter in this ma- 
■chine and the circular saw or cutter described 
by Bentham and Muir. But their tongueing 
■apparatus is cleary not the same as Wood- 
worth's; and I doubt veiy much whether the 
tongueing and grooving could be practically 
-combined in their machines, with the same 
effect as they are in his; they certainly are 
not. These two systems of machinery, the 
planing, and the tongueing and grooving, 
•seem to me to constitute the essential and 
only essential parts of the "Woodworth. im- 
provement. The amended specification claims 
them, in the several combinations of which 
they are susceptible, as follows: (1) The em- 
ployment of the rotating planes, in combina- 
tion with the subsidiary rollers, or any anal- 
ogous device; (2) the combination of those 
planes with the tongueing and grooving 
wheels; (3) the combination of the tongueing 
with the grooving apparatus; (4) the combina- 
tion of either the tongueing or grooving* 
wheels with the rollers, which by their pres- 
sure hold the plank steadily in its place. 
Having thus analyzed the patent right un- 
. -der which the complainants claim, it remains 
to determine whether the machine used by i 
the defendants is in part or in whole substan- | 
tially the same; and (1) of the planing ma- 
chine, it is apparent that so soon as a planing 
machine having a general resemblance to the 
revolving disc of Bramah ceases to operate 
in an absolutely plane surface, it loses one of 
the characteristics of his machine. On the 
other hand, it is clear that a machine like 
Woodworth's may not exactly conform in its 
structure to the rigid definition of a cylinder. 
The smallest change of diameter between the 
two ends of the revolver, on which the plan- 
ing knives are placed, would convert the cyl- 
inder into the frustrum of a cone; and a coi*- 
responding inclination of the axis of motion, 
or a corresponding adjustment of the plank 
to be acted on, would make the machine op- 
erate as well, or nearly as well, as if the ex- 
act character of the cylinder had been re- 
tained. Yet, just In proportion as the sides 



of the "Woodworth revolver approximate to a 
cone, the machine approaches the planing 
disc of Bramah. It ceases to cut as the adz 
merely, but takes in some degree the charac- 
teristic action of the chisel-plane or the draw- 
ing-knife. 

So, too, when you give a disked form to the 
disc of Bramah, thus eonveiting the disc into 
a cone, j'ou lose in part the characteristic ac- 
tion of the chisel-plane and drawing-knife, 
and introduce in the same degree the appro- 
priate motion of the adz. This deviation 
from the strict form of the Woodworth ma- 
chine towards that of the Bramah, or from 
the Bramah towards the Woodworth, may go 
on increasing till the appropriate action of 
the original machine effectively disappears; 
the cylinder, by a series of progressive 
changes, having lost itself m the disc, or the 
disc in the cylmder. It is impossible to de- 
fine, for the practical objects of a judicial de- 
cree, that angle or degree of deviation at 
which one of these geometric forms shall be 
said to pass into the other. Between the 
two machines, then, the Bramah, unprotected 
by a patent in this country, which cuts par- 
allel to the surface with a planing motion, 
and the Woodworth, which cuts with the dub- 
bing action of the adz, where is the line of 
separation? Obviously, it is at the point of 
the first deviation from the free machine to 
that of which the use is prohibited. 

Turning now to the machine used by the 
defendants, we find it to be a revolving cone, 
its axis or spindle so ari-anged that the tan- 
gent plane of its curve shall coincide with 
the surface to be made smooth. It partakes 
of the disc character, and cuts as the draw- 
ing-knife and chisel-plane also; but just so 
far as it varies from the simple disc of 
Bramah, it embraces the principle of Wood- 
worth's machine, by involving the dubbing 
action of the adz. It cuts as the drawing- 
knife and the plane, while approaching the 
point at which the knives act upon the fin- 
ished surface; and its cutters continue to re- 
volve with a similar motion- after passing^ 
that point; but at the effective moment it 
is not the plane or the drawing-knife, but 
the adz cut, that finishes the work. ' 

Much stress has been laid upon the fact 
that the knives in the defendants' machine 
are not in the lines of the radius, biit have a 
certain obliquity, which brings one part of 
the edge in contact with the board before 
the rest, and gives a sloping or drawing ac- 
tion, not unlike that of the pocket-knife 
while cutting a stick. But I see nothmg in 
this action or arrangement to distinguish it 
in principle or substance from that of the 
Woodworth rotary cutter, when placed in 
the oblique line of the helix. Whether it be 
be the knife, that moves in part lengthwise 
during its revolutions, presenting the points 
of its edge to the board in succession, or the 
board, which, moving onwards, presents its 
face to the several points in succession of 
the knife edge, or whether the action results 
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from the combined motion of the two, the 
machine and its mode of operation are sub- 
stantially the same. I am, therefore, of opin- 
ion, that the planing machine of the defend- 
ants is an infringement of the complainants' 
patent right. 

(3) As to the tongueing and groovmg ma- 
chine: This part of the machine in use by 
the defendants does not vary sensibly in 
form or eliaracter from the tongueing and 
grooving apparatus claimed by Woodworth. 
Until his patent shall be invalidated, he has 
a right to claim of this court the protection 
of its restraining process in regard to this 
also. 

It is my duty, therefore, to grant the full 
injtmction as prayed for. In doing so, I am 
not insensible to that which was so ably 
pressed in argument, that, if I am in error, 
the respondents may be seriously prejudiced. 
But the court can seldom encounter a case 
that does not involve a similar responsibil- 
ity for consequences. To withhold judicial 
action is not to escape from this. The right 
of a party to the most speedy and effectual 
protection against a meditated wrong, is as 
complete as his right to redress for wrongs 
already inflicted; and the accident of posi- 
tion confers no right on one party, whether 
he be plaintifE or defendant, at the expense 
of the other. The special injunction of 
equity, like the arrest on mesne process of 
the law, may be abused to the injury of an 
opponent; but it is no less on that account 
the duty of the judge to further them both, 
when, in the exercise of his best discretion, 
he believes that they are called for by the 
merits and the exigency. 

This is the case of an ancient and highly 
important patent-right. It has been con- 
tested at law and in equity with an eager- 
ness and pertinacity proportioned to its val- 
ue. Yet, during the lifetime of the in- 
ventor,— eleven years— it was "never suc- 
cessfully impeached." Story, J,, in Wash- 
burn V- Gould [Case No. 17,214]. Since his 
death, numerous questions have been raised 
as to the title of his administrator under 
the renewal of the patent, which were only 
settled by the supreme court within the pres- 
ent year. It is under the decision of that 
tribunal, in the case of Wilson v. Kosseau 
14 How. (45 TJ. S.) 646], that the claimants 
assert their right to come before this court 
as parties in interest. They have lost no 
time. The decision at Washington was made 
in March, and they filed their bill in April. 
The motion for an injunction, argued before 
my predecessor in office, and left undecided 
by his death, was brought to my notice on 
the day I first took my seat on the bench. 
.There is here no acquiescence, no laches; 
' but, on the contrary, all promptness and vig- 
ilance. 

I accordingly direct a special injunction to 
issue according to the prayer of the bill, 
and to remain until the hearing of the cause, 
or the further order of this court. 
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SMITH V. MIDDIiETON. 

[2 Cranch, O. O. 233.] i 

Circuit Court, District of Columbia. April 
Term. 1821. 

Judgment— Supersedeas— SuBETiKS. 

A supersedeas judgment is absolutely voiiU 
unless acknowledged by thg original defend- 
ant and two sureties. 

[Cited in Chesapeake & O. Canal Co. v. Bar- 
croft, Case No. 2,644.] 

This was a motion to quash a ca. sa. issued 
against Middleton alone, upon a supersedeas 
judgment against Alexander McCormick, and 
the defendant Middleton. The judgment 
was confessed by McCormick with only one 
surety, whereas the act of Maryland of 1791 
(chapter 67) requires that the judgment 
should be confessed by the principal and two 
other persons. 

Mr. Key, for defendant, contended that the- 
supersedeas judgment was a mere nullity. 
It was a special jurisdiction given to a mag- 
istrate out of couit, and must be strictly con- 
formable to the power given by the statute, 
or it is absolutely void. 

Mr. Taney, contra. The statute requiring 
two sureties was for the benefit of the plain- 
tiff, and he alone has a right to complain, if 
only one be taken. The principal debtor has 
had the full benefit of the supersedeas, and 
the plaintiff had waived the eri-or. 

THE COURT (nem. con.) stopped Mr. Key 
in reply, and said that the supersedeas judg- 
ment was absolutely void. 

Ca. sa. quashed. 
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SMITH V. MILES. 

[Hempst. 34.] 2 

Superior Court, Territory of Arkansas. Oct., 
1825. 

COXSTABLES— Ll.\BlLITr FOll TRESPASS— REGULAR- 
ITY OP Writ— "Malice — Pkopeh 

ACTIOX. 

1. If the subject-matter is within the juris- 
diction of the magistrate, and the execution 
regular on its face, the officer exeeutmg the 
same cannot be Md liable as a trespasser. 

2. No person acting under a regular writ or 
warrant can be liable in trespass, however ma- 
licious his conduct; but case for the malicious 
motive, and want of probable cause for the pro- 
ceeding, is the only sustainable form of action. 

3. In such a case, a motion is not the proper 
remedy to reach the officer executing the writ. 

[This was an action by Benjamin L. Miles 
against Henry L. Smith to recover moneys 
illegally collected.] 

OPINION OP THE COURT. This was a 
motion made in the Chicot circuit court by 
Miles against Smith, as constable of Oden 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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township, to compel him to refund money 
collected from Miles. Andrew Latting oh- 
tained judgment against Miles before Thom- 
as James, a justice of the peace of Oden 
township, which was taken to the Chicot 
circuit court by certiorari; and pending the 
writ of certiorari, the justice issued execu- 
tion, delivered it to Smith to execute, which 
he did do, so far as to make the costs; and 
this is the money pi-ayed to be refunded, 
and judgment was rendered for the purpose. 
It is not shown that Smith, the officer, had 
any knowledge of the existence of the certio- 
rari; and under this state of case, Smith's 
counsel contend that he is not liable at all, 
but, if so, not by motion; and this we hold 
is a correct position. If the subject-matter 
is within the jurisdiction of the magistrate, 
and the execution is regular on its face, the 
constable cannot be liable as a ti*espasser. 1 
Chit PL 210; Wise v. Withers, 3 Cranch [7 
U. S.] 331; 8 Johns. 45. This case falls 
within that rule, as far as we can judge from 
the record. 

K Smith had knowledge of the certiorari, 
and acted maliciously, he might be liable to 
an action on the ease for such malicious con- 
duct In speaking of the action of trespass, 
it is said, that "no person who acts upon a 
regular writ or warrant can be liable in this 
action, however malicious his conduct; but 
case for the malicious motive, and want of 
probable cause for the proceeding, is the 
only sustainable form of action." 1 Chit. PI, 
214; 1 Strange, 509; 2 Term R. 653; 6 Term 
R. 245; Willes, 32. There is no pretence that 
Smith acted with a malicious intention, and 
therefore could not be liable in case (1 Chit, 
PI. 152); and we have seen Is not liable in 
trespass. Can it, then, be seriously contend- 
ed, that if not liable in any form of action, 
he could be held responsible on motion? Sup- 
posing Smith, however, to have acted mali- 
ciously, it is a question of fact to be tried by a 
jury, and not by motion, the latter remedy 
being founded on the record alone, except in 
a few cases under the statute, and provided 
for by statute, to prevent the delay and costs 
of a regular suit, and which does not usually 
admit of a trial of disputed facts. Judgment 
reversed. 
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SMITH V. MILLER. 

[5 Mason, 191.] i 

Circuit Court, D. Rhode Island. Nov., 1828. 

RUAIi PilOPEKTT— WATEB ON LaND—PiSH— LEASE. 

A lease for 500 years of certain land covered 

with a pond of water conveys, as incident, the 

water and the fish therein. 

[Cited in Turner v. Hebron, 61 Conn, 187, 

22 Atl. 952; Sterling v. Jackson, 69 Mich. 

534, 37 N. TV. 868.] 

Trespass [by Stephen H. Smith against Wil- 
liam Miller] for entering the plaintiff's close, 

1 [Reported by William P. Mason, Esq.] 



partly covered with water, and taking fish 
from his pond. Plea, the general issue. At 
the trial, the principal question was, whether 
the plaintiff had any property in the fish. 
The title of the plaintifiE was under a lease 
for 500 years of a certain factory lot, and 
I dam lot, in &c., "together with all the land 
which may be flowed by raising said dam 
seven feet high from the bed or bottom of 
the river." 

Mr, Seai'le, for plaintiff. 
Mr. Bridgham, for defendant. 

THE COURT said: The lease having con- 
veyed all the land under the pond, it passed 
the pond of water and the fish therein to the 
plaintiff, as incidents to the principal grant. 



SMITH (MILLER v,). See Cases Nos. 9,589 
and 9,590. 

SMITH (ailLLS v.). See Case No. 9,615. 



Case Wo. 13,081. 

SMITH V. MILN. 

[Abb. Adm. 373.] i 

District Court, S. D. New York. Dec, 1848. 

Garkjshment — Default — Summons — Practice is 
Admiralty. 

1. Where a warrant of arrest, although con- 
taining a foreign attachment clause, gives no 
direction to bring the garnishee before the 
court, nor any citation to him to answer the 
libel, a default entered against him for non-ap- 
pearance on the return of the process is irregu- 
lar. 

2. The primary purpose of the attachment is 
to effect the appearance of the defendant in the 
action, and not that of the garnishee. 

3. The practice of courts of admiralty in re- 
spect to the process of foreign attachments de- 
fined. 

[Cited in Atkins v. Fibre Disintegrating Co., 
18 Wall. (85 U. S.) 306; The Alpena, 7 
Fed. 363.] 

4. In order to authorize proceedings in a suit 
prosecuted in a court of admiralty by foreign 
attachment, to be carried on against the gar- 
nishee personally, it is necessary that the war- 
rant or process served upon him should contain 
a summons or notice, warning him of the 
claim in suit, and citing him to appear and an- 
swer. 

This was a motion, made on behalf of a 
party against whom, as garnishee, proceed- 
ings in a suit were being prosecuted, to set 
aside the proceedings in relation to him, for 
Irregularity. 

Burr & Benedict, for the motion. 
Alanson Nash, opposed. 

BETTS, Disti-Ict Judge. The following 
facts are presented upon affidavits and the 
files of court, as the foundation of the mo- 
tion and of the opposition to It: 

A libel was filed In this court on the 2d 

1 [Reported by Abbott Brothers.] 
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day of September last, by the present li- 
bellant against one Montgomery, master of 
the brig Margaret, for the recovery of wages. 
Tlie libel charged that George Miln, in wliose 
behalf the present motion is made, had in 
his hands freight moneys out of which the 
libellant was entitled to receive his wages 
for the voyage named in the libel, and that 
he also held other moneys belonging to the 
master and owner of the brig, by whom the 
wages demanded in the suit were owed to 
the libellant. It prayed process of arrest 
against the master of the vessel, and that he 
might be cited to appear and answer; and 
that, if he could not be found, that the prop- 
erty before mentioned might be attached to 
satisfy the libel, and that George Miln him- 
self might be compelled to answer the in- 
terrogatories annexed thereto. 

A warrant was issued against Montgomery 
on the second of September, and the return 
upon it by the mai-shal being "Not found," 
an alias was sued out upon the fifth, for the 
arrest of Montgomery, accompanied with a 
mandate that, if he could not be found, the 
marshal should attach his credits and eft'octs 
in the hands of George ililn, as garnishee. 

The return of the marshal to this writ, 
filed September 11th, was again that re- 
spondent was "Not found," and that a copy 
of the process had been served on George 
Miln as garnishee, personally. 

No one appearing upon the return of the 
process, the proctor for the libellant caused 
a default to be entered against the gar- 
nishee, with an order of reference to a com- 
missioner, to ascertain and report the amount 
of wages due to the libellant. 

The report of the commissioner was filed 
on the 19th of September, finding the sum 
of $.38.16 wages to be due to the libellant; 
and on the same day an order was entered 
confirming that report, with the addition 
that, "on motion of the libellant, it is order- 
ed that the libellant recover in this action, 
against the credits and efCeets of the re- 
spondent in the hands of George Miln, the 
garnishee, the amount reported due, together 
with his costs to be taxed; and that the li- 
bellant have his execution against the said 
credits and effects in the hands of the said 
George Miln, to satisfy this decree." 

The decree having been perfected, the li- 
bellant took out process of execution, re- 
turnable on the third Tuesday of October. 
It recited the libel, and that such proceed- 
ings were had thereupon, that by the judg- 
ment and decree of the court in the cause, 
entered on the 19th of September, the said 
George Miln was required to pay to the li- 
bellant the sum of $38.16, besides costs to be 
tdxed, and that the costs had been taxed 
at $34.49, as by the files of the court fully 
appeared; and it commanded that out of the 
goods and chattels of the said George Miln, 
in his district, the marshal cause to be made 
$72.59; and it further commanded, that if 
for want of goods and chattels, lands and 
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tenements of said garnishee, he (the mar- 
shal) could not make that sum, he should 
then arrest the body of the said garnishee, 
and hold him safely to answer said decree. 
The marshal having proceeded to levy the 
execution on the property of the garnishee, 
an order was granted, at his instance, by 
the court, staying all proceedings in the 
cause; and on that order, and on the pre- 
ceding facts, a motion is now made by the 
advocate of the garnishee that all the pro- 
ceedings in relation to him be set aside for 
irregularity, and with costs. 

All the steps in the cause were taken sub 
silentio on the part of the libellant, without 
the consideration or sanction of the court; 
and the orders entered and the processes 
sued out were accordingly at his peril; no oth- 
er acts being done in court, than to call the 
party and take the common orders of course 
upon his non-appearance, and to move a con- 
firmation of the commissioner's report. The con- 
sequences to the libellant must be the same 
if the steps taken in court were irregular 
and unauthorized, although his proctor, on 
an ex pai'te motion, obtained the assent of 
the court to a formal default, because the 
terms of the order thereon are not prescrib- 
ed or exhibited to the court. They are al- 
most invariably drawn up and entered on 
the minutes, as of course, by the clerk. If 
they are found improvident or contrary to 
tlie course of practice, the aggrieved party 
may come in and have them summarily va- 
cated for irregularity. This principle per- 
vades the practice of courts of every de- 
nomination. 

The exhibit of the papers and minutes of 
court demonstrates the entire irregularity of 
the libellant in obtaining execution against 
the property and person" of the garnishee. 
There is no legal foundation laid for pro- 
cess of that character in any antecedent pro- 
ceeding in the cause. No judgment was ob- 
tained or asked against the respondent, and 
accordingly there was no decree determin- 
ing the right of the libellant to the wages 
or money demanded by the libel. 
■ The libel only prays the attachment of 
Montgomery's effects in the garnishee's 
hands. It does not make the garnishee a 
party to the suit, or demand his arrest or 
citation; the prayer merely asking that he 
may answer interrogatories annexed to the 
libel, in no way connects him with the sub- 
ject-matter of the action. 

The warrant of arrost, with a foreign at- 
tachment clause, gave no direction to bring 
the garnishee into court by monition or 
capias; and accordingly furnished no au- 
thority for entering an order against him for 
contumacy or default, in not appearing upon 
its return. He was not brought within the 
jurisdiction of the court over the cause in 
such manner as entitled the libellant to a 
decree touching his property or person. If 
he held funds belonging to the respondent, 
they could not be rightfully exacted from 
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him, except upon the footing and by virtue 
of an existing debt against tlie respondent, 
duly ascertained and establislied. 

The order or decree entered on confirming 
the commissioner's report was evidently 
awarded on tlie assumption that the re- 
spondent "was duly in court, and adjudged 
indebted to the libellant, and it brought back 
the proceedings to their legitimate restric- 
tion, in directing that execution should go 
against his credits and effects in the hands 
of the garnishee. 

The writ of execution taken thereupon was 
an entire departure from the decree, in sub-_ 
jecting the individual property and the per- 
son, also, of the garnishee, to the satisfac- 
tion of the debt. 

The irregularity of this step is most gross 
and palpable. The antecedent proceedings on 
the part of the libellant in court furnish him 
with no color of authority for issuing final 
process of this sti'ingency, or indeed for any 
final process against the garnishee. He might, 
with equal right, have put the fi. fa. and ca. sa. 
into the hands of the marshal in the first in- 
stance, and without filing a libel or obtaining 
an interlocutory order or decree in the, cause; 
because all those proceedings had relation to 
Montgomery, the respondent, alone, and none 
of them in terms or spirit embraced the gar- 
nishee. 

Tliese considerations render it imperative 
upon the court to set aside the execution in 
toto, with costs to the garnishee. 

Upon the argument, however, it was sought 
by the libellant to maintain the correctness and 
necessity of the practice adopted, as the only 
method by which it was practicable to give 
parties tlie benefit of a foreign attachment. It 
was urged that the notification of the existence 
of such warrant to" the holder of the debtor's 
property was sufficient to compel him to come 
into court and surrender the property, or be 
held to admit, impliedly, that it was m his 
hands, and that it was adequate to satisfy the 
libellant's demand; and thus to novate him as 
debtor for the amount. 

Although the remedy of foreign attachment 
is frequently resorted to In admiralty courts, 
there does not seem to be a very definite or uni- 
form understanding with the profession in re- 
spect to the relation between the garnishee and 
the prosecuting party, or the method by which 
the assets of the debtor in the hands of the 
garnishee are to be brought under the author- 
ity of the court. It may, therefore, be useful 
to inquire into tlie correct and feasible course 
in respect to these proceedings. 

The jurisprudence of civilized communities 
seems studious to furnish means for rendering 
the effects of debtoi-s liable to the claims of 
their creditors; and probably no other tribu- 
nals than courts of common law have found 
themselves incapacitated to effectuate that end 
by their inherent powers, without havuig first 
brought the debtor pei-sonally under their au- 
thority. What, then, in the English common 
law Is an exceptional rule, limited in its opera- 



tion to two small districts, is, in other systems, 
a common and pervading principle. 

The proceeding by way of foreign attach- 
ment is one of the most familiar and effective 
instrumentalities supplied the judicial au- 
thority to that end. In England it is recognized 
in the local customs of London and Exeter on- 
ly, but is established on a broader foundation 
in the polity and practice of the judicatories of 
the continent, Scotland, and the United States. 
In these countries its force and utiUty is 
grounded in the high principle that peisonal 
obligations may be enforqed by, justice by pre- 
liminaiy and direct action on property, botli 
for the purpose of compelling an appearance 
of the debtor, and his submission to the man- 
date of the courts, and also by the sequestra- 
tion or transfer of such pi'operty to the benefit 
of those to whom it rightfully belongs, with- 
out otber action against or coercion over the 
person of the debtor. 

The scope and efficiency of this important 
remedy, and the method of its application, is 
instructively pointed out in the decision of the 
supreme court of the United States, m Manro 
V. Almeida, 10 Wheat. [23 U. S.] 473. It is a 
well-established branch of admiralty process- 
es, not derived from the customs of London, 
but embodied in the admiralty jux-isdiction, m 
common with other essential elements of its 
powers. That case also supplies rules suffi- 
ciently explicit and full to direct the use and 
application of this particular power. 

The proper object for the libellant to seek in 
this case, by means of a foreign attachment^ 
was to compel the appearance of Montgomery, 
the respondent, to the suit instituted against 
him. He could' not be reached by capias or 
summons, and at common law the libellant 
would be remediless against him except by 
the complicated and dilatory proceeding to out- 
lawry. 3 Bl. Comm. 284. 

The writ of foreign attachment would have 
accomplished this purpose, expeditiously and 
with facility, if properly framed and conduct- 
ed. In actions in personam in this court, a 
foreign attachment is never employed as an 
original or independent process. It is auxil- 
iary to a capias or monition to the debtor, and 
subseiTes only the end which an arrest or ap- 
pearance of the defendant by stipulation an- 
i swered. Betts, Adm. Prac. 30. It may be di- 
rected against goods and chattels, or rights and 
credits of the debtor, and be can-ied into opera- 
tion by actual arrest of goods, when they can 
be found, or by notice of the object of the pro- 
ceeding to those who have either or both in 
their possession. Conkhng, Adm. Prac. 478. 

T\Tien the service of the attachment is by 
notice, and not by actual levy upon the goods, 
it must necessarily be shown to the court, be- 
fore any order can be taken against the gar- 
nishee, that he has been warned of the remedj^ 
which the process demands, and for what 
cause, and of the time and place he must ap- 
pear before the court. His duty on appear- 
ance is to discharge hhuself of the effect of the 
citation, by showing that he holds nothing be- 
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longing to the debtor, or hj specifying exactly 
what it is, and submitting himself, in respect 
thereto, to the authority of the court; or he 
may contest the justness or amount of the li- 
bellant's demand, 

A garnishee is a trustee, or one warned by 
legal process in respect to the interest of 
third parties in property held by him (Webst. 
Diet.; Bouv. Law Diet.; Enc. Am. tit. "At- 
tachment, Foreign"), and garnishment is the 
process of warning or citation. Jac. Law 
Diet Under the custom of London, the gar- 
nishee must be warned to refrain from pay- 
ing money to the debtor held for him, and to 
appear and answer to the plaintiff's suit 
therefor. Bohun, Gust. & Priv. Lond. 256; 
Com. Dig. tit. "Attachment." So it seems 
he may plead to the general action, and deny 
the indebtedness of the defendant. Com. 
Dig. tit. "Attachment," E. The same rule ob- 
tains In respect to trustee process. 6 Dane, 
Abr. e. 192, art. 1. And in the American 
courts the proceeding seems to be termed in- 
differently, "garnishment," "trustee process," 
or "foreign attachment." Serg. Attachm.; 
Hildreth, Elem. of Law, 269-273; Bouv, Law 
Diet.; Enc. Am. tit. "Attachment, Foreign." 

Under the English law, the garnishee may 
appear by attorney, and plead that he has 
no property of the defendant in his hands; 
or he may confess it, or he may wage his 
law, or plead other special matter. Bohun, 
Oust & Priv. Lond. 256. The general issue 
is whether the garnishee had, at the time of 
the attachment, or at any time after, any 
money or goods of the defendant in his 
hands. Id. 255. The plaintiff is thus put 
to prove that the garnishee had moneys in 
his hands; and if this proof is not made, a 
verdict will be rendered for the garnishee. 
Id. 258. 

When the proceeding is for the purpose of 
bringing the defendant into court, and he 
makes default on proclamation, a scire facias 
issues against the garnishee. Com. Dig. tit. 
"Foi-eigu Attachment," A. On the appear- 
ance of the defendant, all proceedings 
against the garnishee cease. Cro. Eliz. 157, 
593; Savage's Case, 1 Salk. 291. And he 
must have notice of the foreign attachment 
to bind him in the allotment of his effects to 
the debt by the garnishee. Fisher v. Lane, 
3 Wils. 297. 

In those courts of the different states of 
tlie Union in which the remedy of foreign 
attachment is employed, its effect is i)rinci- 
pally regulated by statute; but in all cases 
the cardinal principle in the proceeding is 
that the trustee or garnishee shall, by sum- 
mons or scire facias, be brought into court 
with notice of the claim upon him, and that 
he should have a full opportunity to oppose 
the demand. 6 Dane, Abr. p. 492, c. 192, arts. 
1-8; and see the practice in various states, as 
explained in Graighle v. Notnagel [Case No. 
5,G79]; Mankiu v. Chandler [Id. 9,030]; Fish- 
er V. Consequa [Id. 4,816] ; Franklin v. Ward 
[Id. 5,055]; Flower v. Parker [Id. 4.891]; 



Picquet v. Swan [Id, 11,133]; Barry v. 
Foyles, 1 Pet. [26 U. S.] 315; Brashear v. 
West, 7 Pet. [32 U. S.] 621; 2 U. S. Dig. 
Supp. 884. 

Although the process of foreign attachment, 
as employed in courts of admiralty, is not 
borrowed from that given by the custom of 
London, yet both remedies being directed to 
a common object, and founded upon unity 
of principle, light is reflected by the one upon 
the other; and we may accordingly recur 
with advantage to the practice of the law 
courts for explications of the methods by 
which the common design may be best effee- 
'tuated. 

In this case, however, the more specific in- 
quii-y is, how the law and practice on this 
head stand In the courts of admiralty. The 
books are not full or explicit on the subject. 
They furnish little more than a clear recog- 
nition of the remedy, and give but scanty 
details of the method used in administer- 
ing it. 

Clarke's Praxis, the earliest historical rec- 
ord of the practice in admiiulty, was com- 
piled, as appears by the preface to the edi- 
tion in Latin, during the reign of Elizabeth, 
and became a standard authority long before 
it was published; and the scattered manu- 
scripts were ultimately revised and arranged 
for publication under the sanction of men 
of great eminence and experience in that 
branch of ihe law. It has always been ac- 
cepted as the most authoritative exposition 
extent of the early course and usages adopt- 
ed in admiralty proceedings. 1 Browne, Civ. 
& Adm. Law, 396; Sir Henry Blount's Case, 
1 Atk. 295; Marv. Leg. Bib. tit. "Gierke," F. 
He speaks of attachments of property by 
warrant in admiralty, as an ordinary usage 
of the court, in case a debtor is concealed or 
absconded, and in ease his goods are held 
by others, in order to compel his appearance 
in eoui-t, and also to appropriate his effects 
to the satisfaction of his debts. The prima- 
ry purpose of the warrant was to enforce 
the personal appearance of the party, that 
his condemnation might afford ground for 
seqixestei'ing his property; and to that end, 
both the debtor and the person holding his 
goods are to be cited to appear in court, and 
answer to the matter of claim in the libel. 
Clarke, Prac. tits. 28, 32. Hall's additions 
to those articles show the root in the then 
civil law from which the proceedings by for- 
eign attachment sprung. Hall, Adm. Prae. 
60, 70. It is plainly the origin, also, of cred- 
itor's bills in chancery. 

The United States district court in South 
Carohna (Bouysson v. Miller [Case No. 1,709]), 
under that authority, issued a warrant to ar- 
rest property of a debtor to compel his ap- 
pearance to a libel; and although the form 
of the warrant Is not given, the case implies 
that the process conformed to the directions 
given by Clarke. 

The rules of practice of this court, first 
compiled in 1828, and revised In 1838, pro- 
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vide, that if a party against whom a war- 
rant of arrest issues cannot he found, and re- 
turn to that effect he made upon the writ, the 
plaintiff may, upon the mandate of the judge, 
have a warrant to attach the property of the 
defendant, and may also have a clause of 
foreign attachment inserted therein, accord- 
ing to the course of the admiralty. Dist 
Ct. Rule 25. The same practice prevails in 
the First circuit. Dunl. Adm. Prac. 139. 

The foreign attachment sued out here must 
he "according to the course of the admiral- 
ty;" and that has been shown to require that 
a notice or citation to the garnishee shall 
compose a part of the process. The argu- 
ment against this motion is, that by rule 29 
of the disti'ict court, the garnishee was 
obliged, on the mere attachment of the goods 
-of a debtor in his hands, to file his affidavit, 
giving a full statement of the property in 
his hands, or to pay it into court; and it is 
accordingly contended that such attachment 
was all the notice or warning necessary to 
be given him. 

The rule referred to will not justify that 
interpretation. It does not prescribe the con- 
tents or regulate the manner of serving a for- 
eign attachment. These proceedings are 
supposed by the rule to have been already 
taken conformably to the course of the ad- 
miralty; and the rule then supplies a sum- 
maiy and cheap method by which the holder 
of the property impounded may become dis- 
charged from the case, and whereby, also, 
the creditor may be secured the control of 
the property attached. 

Rules 2 and 37 of the supreme court (adopt- 
ed since the decision of Manro v. Almeida, 
10 Wheat. [23 U. S.] 473) specify concisely 
the course which the creditor and the gar- 
nishee are respectively to- pursue under a 
foreign attachment The process is described 
by which a defendant may be arrested in 
suits in personam. The mesne process may 
be merely a warrant of arrest of the person, 
or a simple monition, in the nature of a sum- 
mons, to appear and answer to the suit, as 
may be prayed for in the libel, or the war- 
rant for the arrest of the person may have 
a clause therein directing the officer, if the 
defendant cannot be found, to attach his 
goods and chattels, or if such property cannot 
be found, then to attach his credits and ef- 
fects in the hands of the garnishees named 
therein. 

It is insisted that the foreign attachment 
<;lause authorized by this rule is not required 
to contain also a summons or notice to the 
garnishee to appear, and that accordingly, no 
such citation need be made. The argument 
would, however, equally prove that it is not 
necessary to cite or summon the defendant 
himself; for as he is absent and cannot be 
arrested, if no citation is to be served upon 
the holder of his property, the libellant might 
seize the property and take a final decree 
and dispose of it, without notification of his 
proceedings to any person. This, manifest- 



ly, would be a violation of the first principles 
of personal rights and rights of property. 
Rule 37 of the supreme court, instead of fa- 
voring that interpi-etation, on the contrary 
expressly provides that the attachment 
clause shall summon the garnishee to appear 
and answer before the court, as in ordinary 
cases in invitum. He is also required to an- 
swer upon oath as to the debts or effects of 
the debtor in his hands, and to such inter- 
rogatories as may be propounded by the li- 
bellant; and if he refuse or neglect to do 
so, the court may award compulsory process 
in personam against him. Sup. Ct. Rule 37. 

A party will not, upon general principles, 
be subjected to an attachment except for dis- 
obeying or contemning some process or man- 
date of court; and the principle imports that 
he has been brought within the jurisdiction 
of the court by service of proper process up- 
on him. 

In any view to be taken of the subject, I 
am of opinion that the proceedings on the 
part of the libellant in this cause against the 
garnishee, are void for irregularity, and they 
must accordingly be set aside with costs. 
Order accordingly. 
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SSflTH V. MILWAUKEE & S. R. CO. 

[9 Am. Law Reg. 655; 3 West. Law Month. 
355.] 

District Court, D. Wisconsin. June Term, 
1861. 

Railkoad Companies— -MuNiorpAL Aid — Liens — 
Mortgage. 

1. An act of a state legislature, authorizing a 
city to issue its bonds in aid of railroad com- 
panies incorporated and organized, does not ex- 
tend to companies afterwards incorporated. 

2. Where a city issues its bonds in aid of a 
railroad company without authority of law, and 
receives therefor the bonds of ihe company, 
secured with other bonds by a mortgage upon 
its road, the city is not such a lien creditor for 
a valuable consideration as to entitle it to 
claim a share of the proceeds of the sale of 
the mortgaged premises made in satisfaction of 
the mortgage. But the city having received* se- 
curities collateral to the company's bonds, a 
judgment creditor of the company cannot, by 
bill in equity, require the city to surrender these 
securities until its rights are determined by 
judicial proceeding, or it be released. 

In eauity. 

anLLER, District Judge. This is a bill in 
equity. The complainant obtained a judg- 
ment in this court against the railroad com- 
pany, defendant, and issued a fieri facias, 
which was returned unsatisfied. The bill 
charges that the city has in its possession, or 
under its control, notes and mortgages upon 
real estate to the amount of fifty thousand 
dollars, made and executed by divers persons 
to the company, which the company trans- 
ferred to the city without consideration, and 
that should be applied to the debts of the 
company. The company made no defence. 



SMITH (Case No. 13,082) 



[22 Fed. Gas. page 608 ji 



The auswer of the city a.nd John H. Tesch, 
the treasurer, sets forth the acts of the legis- 
lature, undei- which, it is alleged, the city had 
lawful authority for issuing its bonds to the 
amount of one hundred thousand dollars to 
the company in aid of its work, and also the 
ordinances of the city council ordering the is- 
sue of the bonds; and, in consideration there- 
of, the company gave the city its own bonds, 
with the said notes and farm mortgages as 
collateral security. It is alleged that the 
company is insolvent; that the bonds of the 
city were issued, payable to the company or 
bearer, with negotiable coupons annexed; 
that the company negotiated these bonds for 
a valuable consideration to pei-sons unknown; 
that the bonds are not yet payable, and there 
are coupons unpaid; that the road of the 
company has been sold in satisfaction of a 
mortgage; and that the operations of the 
company have ceased. These facts are not 
controverted. 

The bonds of the city bear date the first day 
of January, eighteen hundred and fifty-seven, 
are payable to the Milwaukee and Superior 
Railroad Company, or bearer, and recite that 
they are "issued in pursuance of an orduaance 
of the common council of the city of Milwau- 
kee, entitled *An ordinance authorizing an is- 
sue of citj' bonds to the Milwaukee and Su- 
perior Railroad,' passed June 16, 1856, and 
approved by the legal voters of said city of 
Milwaukee, at an election for that pm-pose, 
on the 4th day of August, 1856; and of an 
act of the legislature of the state of Wiscon- 
sin, entitled 'An act authorizing the city of 
ililwaukee to loan its credit in aid of certain 
railroads,' approved April 2, A. D. 1853 [Laws 
1853, p. 571] ; and of the se^ eral acts amend- 
atory thereto." The act described in the 
bonds authorizing the common council of the 
city of ^Milwaukee to loan the credit of the 
city by "issuing its bonds to aid in the con- 
sti-uction of certain railroads leading from the 
said city, and particularly the Green Bay, Mil- 
waukee and Chicago Railroad Company, the 
Milwaukee and Fond du Lac Railroad Com- 
pany, and the La Crosse and Milwaukee Rail- 
road Company— companies duly incorporated 
and organized: Provided, that there shall be 
loaned to either of said companies an amount 
not exceeding two hundred thousand dollars, 
nor, in the aggregate, an amount exceeding 
six hundred thousand dollars. And no bonds 
shall be delivered to any railroad company 
until at least ten miles of that portion of 
road mortgaged to the city by such company, 
to secure the payment of such bonds, shall 
have been constructed by such company; nor, 
thereafter, shall they be delivered faster than 
the work of construction of such portion of 
said road shall progress, nor shall there, at 
any time, be delivered to such company more 
tlian five thousand dollars in value of bonds 
for every mile of such portion of road con- 
structed; but such bonds may issue, provid- 
ed other equivalent securities shall be fui-- 
nished in lieu thereof." An act in addition to 



an act, authorizing the city of Milwaukee to 
loan its credit in aid of certain railroads, ap- 
proved July 12, 1853 [Laws 1853, p. S44], pro- 
vided the fii-st-named act shall include the- 
Milwaujtee and Watertown Railroad Com- 
pany, and other railroad companies duly in- 
eoi-porated and organized for the purpose of 
constructing railroads leading from the city 
of Milwaukee into the interior of the state, 
which, in the opinion of the common council, 
are entitled to aid from the city. The amount 
of bonds allowed to be issued to each com- 
pany is limited, in this act, to two hundred 
thousand dollars, and the aggregate amount 
is limited to one million; and the question of 
issuing the bonds is to be first submitted ta 
a vote of the voters of the city. 

The Milwaukee and Watertown Railroad 
Company was incorporated by an act approv- 
ed March 11, 1851 [Laws 1851, p. 180], and 
was organized before the date of the last act. 
The Milwaukee and Superior Railroad Com- 
pany was incorporated by an act approved 
March 4, 1856 [Laws 1856, p. 126]. This com- 
pany was incorpoi-ated for the purpose of con- 
structing a road north from Milwaukee to 
Green Bay; and, by section twenty-six of the 
charter, "all the powers, rights, privileges, 
and franchises heretofore granted and con- 
ferred upon the Green Bay, Milwaukee and 
Chicago Railroad Company by an act incor- 
porating that company, approved ilarch, 
1851 [Laws 1851, p. 256], anu the several acts 
in addition thereto or amendatoiy of the 
same, so far as the same relate to or author- 
ize the location or consti'uction of a railroad 
north of the depot of the Green Bay, Mil- 
waukee and Chicago Railroad Company in 
the city of ililwaukee, are, with the consent 
of the last-mentioned company, taken from ii 
and ti-ansferred to the company then incor- 
porated." 

The city claiming a portion of the proceeds 
of the sale made under the mortgage of the 
company to the Farmers' Loan and Trust 
Company of New York, I delivered the fol- 
lowing opinion, disallowing the claim: "By 
reference to the ordinance of the common 
council of the city of Milwaukee, it appears 
that by an ordinance passed April 30, 1853, 
and adopted by the legal voters May 10, 1853, 
city bonds were authorized to be issued to 
the Green Bay, Milwaukee and Chicago Rail- 
road Company, not exceeding in amount two 
hundred thousand dollars. By an ordinance 
passed the same day, a similar amount of 
bonds were authorized to be issued to the La 
Crosse and Milwaukee Railroad Company. 
And by another ordinance, passed on the 
same day, a similar amount to the Milwaukee 
and Fond du Lac Railroad Company. These 
sevei*al ordinances authorize Donds to be is- 
sued on the terms and conditions specified in 
an act authorizing the city of Milwaukee to 
loan its credit in aid of certain railroads, ap- 
proved April 2, 1853, and on the terms and 
conditions therein provided. These appro- 
priations to the three companies mentioned in 
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the act amount to six hundred thousand dol- 
lars, the extent of the sum authorized by the 
act; and they exhausted the power granted 
by the act to the common council. And 
from this, it may be inferred that the act 
was not so consti'ued as to include any other 
companies than those expressed. The act 
of July 12, 1853, included the Milwaukee 
and Watertown Railroad Company, (which 
had been incorporated and organized previous 
to the act of April 2, 1853,) and any other 
railroad company duly incorporated and or- 
ganized for the purpose of constructing rail- 
roads leading from the city of Milwa.ukee. 
This is the only act supplementary to the act 
of April, 1853, refen'ed to in the city l)onds. 
The only company mentioned in this act is the 
Miiwaulcee and Watertown Railroad Com- 
pany, Whether there were any other com- 
panies of the description then Incorporated 
and organized, I need not inquire. The Mil- 
waukee and Superior Railroad Company was 
not then incorporated and organized; and it 
■could not have been contemplated by the leg- 
islature, as a company was then incorporated 
for constructing a road to Green Bay, and 
which was specially mentioned in the act of 
April, 1853. Grants of power are to be con- 
strued literally; and legislative grants are 
not to be so construed as to include subjects 
not in existence, nor not created in the grant, 
nor specially provided for, if created in fu- 
ture. This act must necessarily relate to com- 
panies incorporated and organized at the date 
of its appi-oval. There is not the least refer- 
ence in the act to companies thereafter hicor- 
porated and organized, but the letter of the 
act grants the power expressly to issue bonds 
to companies then incorporated and organiz- 
ed. There is no room for construing xhe act 
so as to include companies to be thereafter in- 
•corporated and organized. It is well under- 
stood that a legislative grant of authority to 
the common council to issue the bonds was 
necessary to their validity. For this reason 
the acts are recited in the bonds under which 
the common council issued them. These acts 
aj.'e public, and it is the duty of every person 
dealing in those bonds to refer to them. They 
form the basis of the contract, and the pur- j 
chaser of the bonds is charged with knowl- 
edge of them. The bonds were issued to the 
railroad company, and receipted for, in two 
parcels of fifty thousand dollars each, in the 
month of March, 1857. In this respect the 
common council did not comply with the ex- 
pressed directions of the act of April, 1853, 
to issue the bonds in proportion as the build- 
ing of the road progressed; but they accepted 
the bonds of the company included in the 
mortgage, in return for the city bonds. If 
there are any purchasers for a valuable con- 
sideration of the city bonds, they are justly 
to be deemed equally as reckless of their 
own Interests as the common council were of 
those of the inhabitants of the city. By the 
acts under which these bonds purport to be 
Issued, the inhabitants of the city are sub- 
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jected to taxation for the payment of prin- 
cipal and interest. For this reason it is right 
that the legaUty of the bonds should be as- 
certained and settled; for the people will not 
consent to be taxed for the payment of an 
unauthorized and illegal debt, particularly 
when they have cause to feel that the city 
authorities have not been guardians of their 
interests." 

In that case, I considered that the bonds 
of the city had been issued without lawful 
authority, and that the property of the people 
could not be lawfully taxed for their payment, 
upon failure of the company to indemnify or 
release the city. And it was thought that, 
by granting the application of the city, the 
matter might become more complicated and 
more embarrassing to the city and its in- 
habitants. I thought that the city had not an 
equal right with the bondholders to receive 
upon the mortgage, as a lien, a portion of 
the proceeds of sale. But this case is an ad- 
verse suit, instituted by a creditor of the com- 
pany, to compel the city to surrender up to 
him tlie securities specially deposited with it 
for its indemnity. As it respects those se- 
curities in the possession of the city, this 
complainant stands on no better footing than 
the railroad company. This proceeding, 
which is an attachment in equity, does not 
give complainant any right to a decree 
against the city for the surrender of the se- 
curities, if the company has no right to de- 
mand their return. 

The company became insolvent, after nego- 
tiating for a large sum of money the bonds of 
the city advanced for its benefit. The city 
stands as surety of %e company; and by the 
receipt of the securities in the character of a 
trustee in equity so far as to entitle the bond- 
holders to claim them. Although the city 
bonds are issued without an existing statute 
expressly authorizing it, yet they were issued 
in pursuance of an ordinance of the city, 
which may be legalized upon application of 
the city authorities, or be confirmed by acts 
of the inhabitants. They may consent to be 
taxed for the payment of the bonds; but it 
is not very probable that they will. We can- 
not tell what may happen before the bonds 
become payable. The city is liable to be 
sued, and put to expense in defending suits 
upon coupons, and upon the bonds after they 
become payable. The court cannot deprive 
the city of its indemnity against these ex- 
penses; nor can the court say to the city au- 
thorities that they shall take advantage of 
the defect of authority for issuing the bonds. 
The city is not here in this case, in such a 
position as to authorize the court in passing 
judgment against it, to that extent. The 
court can make no order in this case, affect- 
ing the rights of holders of the city bonds, or 
preventing them from setting up an equitable 
claim to the securities. The holders of these 
bonds having, for a valuable consideration 
paid the company for them, would, in equity, 
be entitled to follow the securities, if the city 
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should not be damnified. They -would have a 
superior equity to that claimed by complain- 
ant. Equity would reimburse them out of 
those securities, for the money they actually 
paid the company for the city bonds with in- 
terest, although the bonds may have been is- 
sued without lawful authority. At all events, 
the city has a right to retain the securities 
until its liabilities and rights are judically de- 
termined upon some proceeding on the pai-t 
of the bondholders, and until then judgment 
creditors of the company cannot interfere. 

The case of Parker v. Rochester, 4 Johns. 
Oh. 32D, is similar in principle to this one. 
The endorser of negotiable notes received a 
judgment of indemnitj' from the maker; and, 
the notes being negotiated with the Utica In- 
surance Company, the endorsement was void, 
as the company was prohibited by a law of 
the state of New York from doing that kind 
of business. The complainant, as a judgment 
creditor of the maker of the notes, filed the 
bill to remove the lien of the judgment in fa- 
vor of the indorser, upon the alleged ground 
of want of consideration, the plaintiff in the 
judgment not being legally liable to loss or 
injury in consequence of his endorsement. 
The chancellor did not consider that a third 
person, although a creditor, had any equi- 
table right to interfere in the contract be- 
tween a debtor and his surety; or to remove 
the surety's indemnity even when he was not 
legally bound, nor legally liable to loss. Al- 
so, in cases upon contracts void for usury, 
the surety is not legally subject to loss, but 
his indemnity cannot be +aken from him un- 
til his liability is judiciary determined. See, 
also, 1 Vem. 190; 2 Johns. Oh. 561; Ross v. 
McKinny, 2 Itawle, 229. 

Being satisfied that complainant is not en- 
titled to the decree prayed for in his bill, it 
must be dismissed as to the city of Milwau- 
kee and John H. Tesch, the treasurer. 
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SMITH V. MISSOURI VAL. LIFE INS. GO. 

[4 Dill. 353; 1 3 Cent. Law J. 386.] 

Circuit Court, D. Kansas. 1876. 

Insuraxce— Parties— Poi-iCY to Married Woman 

OS Life of Husband — SIissouui 

Legislation Construed. 

1. The plaintift, a married woman, domiciled 
in Missouri, through her husband, applied for 
and received from a Kansas life insurance com- 
pany, doing business in Missouri, a policy of in- 
surance on the life of her husband, of which the 
annual premium exceeded $300; the policy, by 
its terms, was payable, on the death of her hus- 
band, to the plaintifiE: Held, that, under the 
Missouri statute (2 Wag. St. p. 936, § 15), the 
policy was not void because the annual premi- 
um exceeded $300. 

1 {Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



2. The right of action was in the plaintiff, 
and not in the administrator of the husband. 

3. The company cannot set up, to defeat the 
right of action in the plain tiif, that all or some 
part of the recovery money, under the statute 
of Missouri, would be held in trust for the es- 
tate or creditors of her husband. 

The com-t finds, from the evidence, the facts 
to be as follows: 1. That the defendant is a 
corporation existing under the laws of the 
state of Kansas; that on June 30th, 1861, the 
plaintiflC made an application at St. Louis, in 
the state of Missouri, to the defendant, for a 
policy of insm-ance on the life of her husband, 
Heniy Smith, for the benefit of herself; such 
application, signed Augusta S. Smith, by 
Heniy Smith, was soon after delivered to the 
defendant, and on July 3d, 1861, accepted by 
it, and the policy of insurance in suit was 
written, and signed by the president and sec- 
retaiy of the defendant, and the corporate seal 
affixed, at its home office, in Leavenworth, 
state of Kansas, and was afterwards counter- 
signed and delivered by the defendant's agent 
in St. Louis, state of Missouri. All premiums 
paid were paid in St. Louis, and all premium 
receipts were there countersigned and deliv- 
ered. The policy, by its terms, is payable, on 
the death of the husband, "to Augusta S. 
Smith" (the plaintiflO- 2. At the time of 
making such application, and delivery of such 
policy, the plaintifC and said Henry Smitli 
were residents of St. Louis, in the state of 
Missom-i, and citizens thereof, and the plain- 
tifC has ever since continued to be such resi- 
dent, and said Henry Smith continued to be 
such resident and citizen until his decease, iu 
1874. 3. That the insm-ed, Henry Smith, died 
in St. Louis on the 6th day of October, 1874, 
and the plaintifiC soon after gave notice of 
death, and served the proofs of the loss re- 
quired by the said policy. 4. That said Hem-y 
Smith left a last will and testament, appoint- 
ing the plaintiff executrix thereof, which will 
and testament was, on the 24th day of Octo- 
ber, 1874, proved and admitted to probate by 
the probate court of St. Louis county, and 
state of Missouri, in which county St. Louis 
is situate. That the plaintiff, after citation by 
such probate court, refused to take letters tes- 
tamentary or administer said will, and there- 
upon, and on the 18th day of November, 1874, 
said probate court granted letters of adminis- 
tration, with the will of Hemy Smith, de- 
ceased, to George E. Leighton and Lewis B. 
Parsons, then and still residents of the city of 
St. Louis, and citizens of Missouri, and said 
Leighton and Pai'sons qualified as such ad- 
ministrators on the 18th day of November, 
1874, and have ever since been such adminis- 
trators, and now claim, but not as parties to- 
this suit, to be the owners of the policy of in- 
surance sued on, and as such administrators 
to be entitled to recover the money due under 
the said policy of insurance. 5. That said 
Henry Smith was insolvent at the time of his 
death, and his estate is insolvent, but was not 
insolvent when the policy was issued, and for 
a long time afterwards. It does not appear 
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whether the premiums were paid out of the 
husband's or the wife's estate. 6. That, at 
the time the policy sued on was issued, the life 
of said Henry Smith was insured in the sum 
of $21,000 in other insurance companies, In 
which the plaintiff was the beneficiary, which 
policies were in force at the time of his de- 
cease, and the plaintiff has commenced suits 
in New Jersey and Connecticut for the recov- 
ery of the amount of each of them, which 
suits are now pending, and are contested by 
the companies. 7^ That the annual premium 
paid on the policy in suit exceeds the sum of 
three hundred dollars. 8. That chapter 115 of 
the statutes of the state of Missouri (being 
chapter 94, Wag. St.), entitled "Married Wo- 
men," section 15 of which is in the words fol- 
lowing: "Sec. 15. It shall be lawful for any 
married woman, by herself and in her name, 
or in the name of any third person, with his 
assent, as her ti'ustee, to cause to be insured, 
for her sole use, the life of her husband, for 
any definite period, or for the term of his nat- 
ural life; and in case of her surviving her 
husband, the sum or net amount of the in- 
surance becoming due and payablie by the 
terms of the insurance shall be payable to her, 
and for her use, free from the claims of her 
husband, or any of his creditors; but such ex- 
emption shall not apply when the amount of 
premium annually paid shall exceed the sum 
of three hundred dollars," was, at the time 
of making such application and delivery of 
such policy of insurance sued on, and still is, 
in full force and effect. And that section 18 of 
the same chapter, in the words following: 
"Sec, 18. Any policy of insurance, heretofore 
or hereafter made by any insurance company 
upon the life of any person, expressed to be 
for the benefit of any married woman, whether 
the same be effected by herself or by her hus- 
band, or by any third person in her behalf, 
shall enure to her separate use and benefit, 
and that of her children, if any, independent- 
ly of her husband and of his creditors and rep- 
resentatives, and also independently of such 
third person effecting the same in her behalf, 
his creditors and representatives; and a trus- 
tee may be appointed by the cii-cuit comt for 
the county in which such married woman re- 
sides, to hold and manage the interest of any 
married woman in any such policy, or the pro- 
ceeds thereof," was, at the time of making 
such application for insurance and issue and 
delivery of such policy, and still is, in force. 
9. It is admitted that, if the laws of Kansas 
apply to and govern the case, the plaintiff is 
entitled to recover. 

J. C. Douglas, for plaintiff. 

Mr. Hurd and Mr. Monroe, for defendant. 

DILLON, Circuit Judge. The defence is, 
that this is a Missomri transaction; that, imder 
tie statute of that state (2 Wag. St. p. 936, § 
15), the policy is void in toto, as the annual 
premium exceeded $300; or if this be not so, 
the right of action is in the administrators of 



the husband, and not in the plaintiff; and 
that the plaintiff is neither the legal owner 
of the right of action, nor "the real party in 
interest," and hence cannot maintain this suit. 

I concede without inquiry, for the purposes 
of this case, that th% Missouri statute applies, 
and will gova:n in determining the validity 
and effect of the contract. The entire chapter 
in which this provision occurs is one expressly 
designed to enlarge the rights of married 
women, and should be constnied to carry out 
its purpose. A married woman always had an 
insurable interest in the life of her husband, 
and if she paid the premiums for the risk out ^ 
of her own estate, she could insure his life ' 
for any sum upon which she and the insurer 
might agree. And a husband who is free from 
debt may insure his own life for his wife's 
benefit for any sum he may choose. It is a 
mode, and a favorite mode, for making provi- 
sion for wife and children. The statute of 
Missouri (section 15, supra, et seq.) is not en- 
tirely free from obscmity, but the construction 
placed upon it by Judge Treat, of the United 
States district court, seems reasonable, viz.: 
that under its provisions an insolvent husband 
may withdraw from his estate for this pm-pose 
not exceeding $300 annually, where the bene- 
ficial interest in the policy is in the wife. 
K the insolvent husband pays more, the policy 
is not void, but the wife, if she recover, might 
hold in part in ti-ust for the creditors as repre- 
sented by her husband's administi-ator, or as- 
signee in banliruptcy. In re Teager, 8 West. 
Ins. Rev. 378; Charter Oak Life Ins. Co. v. 
Brant, 47 Mo. 419; McComas v. Covenant 
Mut Life Ins. Co., 56 Mo. 573. 

The case before the court, in any view of . 
the Missouri statute as to the respective rights 
of the plaintiff and the creditors of the hus- 
band, is easy of solution. The agi-eement of 
the defendant in the policy is, "to pay the 
amount assured to Augusta S. Smith." This 
gives her the right to sue upon the policy hi 
her own name. If she recovers, it is a differ- 
ent question whether she may not hold the 
proceeds of the recoveiy, or some part thereof, 
for the benefit of the estate of her husband, 
if necessary to pay debts. The company can- 
not set up such supposed rights in others, to 
defeat an action on the policy. The plaintiff, 
having the legal title, may maintain the ac- 
tion, and this wiU protect the company from 
another suit, "and in the event of a recovery 
by her, the equities of others, if any exist, 
which I do not decide, can be adjusted in an 
action between them and the plaintiff. The 
administrators of the husband are not here 
insisting upon theu: rights, if they have any, 
and the company cannot set up rights for 
them, and, on its motion, introduce into this 
suit matters with which it has no concern. I 
am of opmion the plain.tiff is entitled to re- 
cover. Judgment for plaintiff. 
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SMITH T, NICHOLS. 

[Holmes, 1T2; 6 Pish. Pat. Cas. 61; 2 O. G. 
649.] 1 

Circuit Court, D. Massachusetts. Oct. 18, 
1872.2 

Patents — Better Article — How Produced — 
Novelty— Elastic Pabrics. 

1. The fact that an article is better and more 
useful in the trade than those previously in use 
is evidence of novelty; but if the superiority 
is attained by the application of known means, 
in a known way, to produce a known result, 
though a better one, the novelty required by the 
patent law is wanting. 

LGited in Boykin v. Baker, 9 Fed. 704.] 

2. Woven elastic fabrics of various degrees 
of elasticity being old; and the way to mcrease 
or diminish the elasticity, by increasing or di- 
minishing the relative proportion of elastic 
strands to the other threads, being known; a 
fabric differing from those previously used only 
in being more tightly woven, and more elastic 
by reason of having a greater proportion of elas- 
tic strands, is not patentable as a new article 
of manufacture. 

[Cited in Cone v. Morgan Envelope Co., Case 
No. 3.096.] 

[Final bearing on pleading and proofs. 
Suit brought [by William Smith against Na- 
than. Nichols] upon letters patent [No. 9,653] 
for "improvement in corded elastic fabrics," 
gi-anted to William Smith, April 5, 1853, and 
reissued June 30, 1868 [No. 3,014]. A suit 
upon the same patent is reported in the case 
of Smith v. Elliott [Case No. 13,041]. The 
patent was subsequently modified by a dis- 
claimer filed May, 1872.] 3 

T. A. Jenckes, for complainant. 
B. B. Curtis and Benjamin Dean, for de- 
fendant. 

LOWELL, District Jiidge. The complain- 
ant took out a patent in 1853, in which the 
claim -was for a process of weaving by the 
combination of central stationary warps 
with movable warps, and witb weft threads 
passed simultaneously through the two sheds 
by means of two shuttles. The specification 
described a loom, and the mode of using it, 
and declared that the process was specially 
useful where the stationary warps were elas- 
tic. Whether the patent was for a loom or 
a process is not important in this ease. The 
evidence tends to show that a fabric was 
produced by the complainant which was 
highly elastic and remarkably well adapted 
to gores for boots and shoes, and that it has 

1 [Reported by Jabez S. Holmes, Esq., and by 
Samuel S. Fisher, Esq., and here compiled and 
reprinted by permission. The syllabus and opin- 
ion are from Holmes, 172, and the statement is 
from 6 Fish. Pat. Cas. 61.] 

2 [Affirmed in 21 Wall. (88 TJ. S.) 112.] 

3 [From 6 Pish. Pat. Cas. 01.] 



taken the place of all other cloths for this 
purpose. It is further shown that a cloth of 
like quality in most respects may be made on 
looms which have not the distinguishing 
features of the plaintiff's loom. The com- 
plainant, however, maintains that he not on- 
ly improved the process of weaving a known 
fabric, but invented a new fabric; and his 
patent, after having been extended in 1867, 
was reissued in 1868, in. three parts,— one for 
the loom, one for the fabric, and one for the 
process. The bill is founded on an alleged 
infringement of the second of these parts,— 
division B, reissue No. 3,014, dated June 30, 
1868, for the fabric; and it is alleged that the 
defendant makes and sells this fabric. It is 
not contended that he uses the loom or the 
process, and it is not denied that he does 
sell the fabric. The specification of division 
B describes the loom substantially as in the 
original patent, and the fabric much more 
minutely as a corded fabric, in which the 
central cords or cord warps are griped firm- 
ly between two weft threads, each passing 
half way round the cord, one above and the 
other below, and the cords are separated 
from each other by the interweaving of 
warp threads and weft threads in strips of 
cloth between the cords only, and not over 
and under the cords, so that the cords are 
covered by weft threads only. The claim is 
for the corded fabric, substantially as de- 
scribed, in which the cords are elastic, and 
are held between the upper and under weft 
threads, and are separated from each other 
by the interweaving of the upper and under 
weft threads with the warp threads in the 
spaces between the cords, and only there, 
substantially as above shown. 

The bill was filed November 19. 1868. In 
January, 1870, the patentee filed a disclaim- 
er of any fabric in which the warp and weft 
threads are so interwoven between the elas- 
tic cords as to form strips of shirred cloth 
between and by the contraction of the elas- 
tic cords, declaring that in his fabric the 
warp threads are interwoven with the weft 
threads only for the purpose of binding the 
latter tightly about the elastic cords. In 
May, 1872, the complainant filed a second 
disclaimer of any fabric in which the weft 
threads are so interwoven with the warp 
threads which lie between the elastic cords 
that the former are not brought half way 
round each of said cords so as to gripe them 
in such a way as not to pennit said elastic 
cords to slip through between said weft 
threads in case said cords are cut crosswise 
or bias. The defendants maintain that the 
reissue is for a different invention from that 
originally described, and so is void; and that 
the fabric is not new. The evidence certain- 
ly tends to show, that, until about the time 
of the reissue, the patentee said to sevei-al 
persons, at different times, that his patent 
was for the union web, which is faced on 
both sides, or for the mode of making it; 
and this is confirmed by the language of his 
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first patent, in ivhicli lie says that the ob- 
ject of his invention is to furnish means for 
weaving fabrics formed by a centre warp 
Tvhich is enclosed by a fabric formed on each 
side of it by filling from two shuttles, one 
passing above and the other below the centre 
waip. But if we assume that after making 
his loom he discovered that the cloth made 
by it was really a new article, we are not 
prepai'ed to say that he might not by a re- 
issue enlarge his claim to cover the new ar- 
ticle. On this point we give no opinion. 

Upon the question of novelty the evidence 
is that an elastic fabric had been welJL 
known for many years "before the date of 
the patent, in which strands or cords of In- 
dia-rubber were used to give elasticity, and 
cotton was woven between these strands in 
such a way that the latter were covered by 
weft threads only. This article was used 
in making suspenders, and kept the market 
for a long time. In 1844 Mr. Hotchkiss, a 
manufacturer of suspenders, in making ap- 
plication for a patent, described as his in- 
vention a fabric made with cords of India 
rubber from one-eighth to one-half an inch 
apart, connected with a filling of cotton, and 
he distinguished this cloth from others be- 
fore known by the cords being larger and 
farther apart in his fabric. The description 
does not show that the cords were covered 
by weft threads only; but Hotchkiss swears 
that the fact was so, and a sample of the 
doth is produced from the patent oflace 
which confirms it; and, if further confirma- 
tion is needed, it is found in the testimony 
of other witnesses concerning the suspender- 
webbing generally, and the plaintiff's first 
disclaimer, which was filed soon after these 
things were put in proof, is of itself enough 
for the puiposes of this case. This applica- 
tion of Hotchkiss was very properly reject- 
ed by the patent office, because increasing 
the size and distance apart of the India-rub- 
ber cords was not considered to be in- 
vention in the sense of the law. This evi- 
dence, and that of other witnesses, estab- 
lishes that cloth for suspenders was made 
with cords of India-rubber, covered with 
weft threads only, the cords being of vari- 
able sizes, and placed at variable distances 
apart, according to the degree of elasticity 
and other properties that were desired. 

Taking this evidence and the plaintiff's dis- 
claimers into consideration, he appears now 
to claim that his fabric differs from others, 
known before, by being more tightly woven, 
so that it can be cut crosswise without dan- 
ger of the cords slipping back or withdraw- 
ing; and by having the cords so near to- 
gether that they form a greater part of the 
bulk of the cloth. Now it does not appear 
to us that these differences make up a pat- 
entable improvement. The fact that an ar- 
ticle is better and more useful in. the trade 
is evidence of novelty; but if the superiori- 
ty is attained by the application of known 
means, in a known way, and to produce ,a 



known result, though a better one, the novel- 
ty required by the patent law is wanting. 
Looking to the evidence, we find a large 
number of witnesses called to prove that the 
old webbing used for suspenders would not 
be suitable for shoe-goring; but when we 
analyze their testimony, we find, besides 
mere difference of color and style of finish, 
that the real objection is the want of suffi- 
cient elasticity. Many of the dealers give 
this as the only defect, and most of the oth- 
ers say that it is wrong in color, width, and 
elasticity. It is plain that color and width 
are merely questions of contention, and we 
think it not less so that the greater elastici- 
ty of the complainant's fabric will not sup- 
port his claim. The old fabrics were of va- 
rious degrees of elasticity, and the way to in- 
crease or diminish the elasticity was perfect- 
ly well known; namely, by increasing or di- 
minishing the proportion of the elastic cords. 
Any manufacturer could have produced an 
article with greater or less elasticity, as the 
needs of the trade might require, up to the 
maximum which was possible to be attained 
with native India-rubber, the article then in 
use for the elastic strands. Beyond that 
maximum it is now easy to go by using vul- 
canized India-rubber; but this article was 
discovered and its uses were made known 
by Goodyear several years before the date 
of the plaintiff's first patent, and had become 
a well-known substitute for the native India- 
rubber in many combinations, so that if the 
plaintiff had described or claimed the use .of 
the vulcanized gum for his elastic cprds, 
which he does not, it is not probable that he 
could Jiave supported a claim to invention by 
that substitution. 

The other ground on which the second dis- 
claimer distinguishes the old from the new 
article is, that in the latter the cords are so 
firmly grasped by the weft threads, each of 
which passes half way round them, that the 
cords can be cut crosswise without injury 
to the fabric by the withdrawing of the 
cords. I have read the depositions of all the 
witnesses who ^peak of the unsuitableness 
of the old webbing to the use of the shoe 
trade, and have found only one of them, Wil- 
liam A. Brown, who is asked a question on 
this point; and he is of opinion that the old 
fabric would not be imperfect in this partic- 
ular. "Int. 5. If those goods were sufficient- 
ly elastic, but made after the construction 
of these exhibits, where they were to be 
cut bias, as for gores to congress boots, 
would they not be of too loose a texture to 
hold the stitching when inserted in a boot?" 
"Ans. If things were different to what they 
are, it would be very difficult to tell what 
they would be. To that question I would 
answer, no." The fair result of the whole 
evidence is very strongly to prove that the 
old webbing was wanting only in elasticity, 
and that the amount of that quality was 
variable, and could be increased or dimin- 
ished ,by the manufacturer. jBut granting 
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that tlie old cloth was Bot so tightly woven 
that it could be cut crosswise without injury 
(which we do not think the evidence war- 
rants us in granting), that result, too, would 
seem to be within the knowledge of the man- 
ufacturer. Corded elastic fabrics were made 
in which the same mode of weaving was em- 
ployed as in the plaintiff's, and making a 
closer texture by the old means,— that is, by 
drawing the weft threads tighter round the 
cords, — must surely be a matter of construc- 
tion only. Especially is this seen to be true 
when we remember that the cor'ds were of 
various sizes, since the firmness with which 
they would be griped by the weft threads 
would depend much on the relative size of 
the cords and weft threads. 

For my own part, when it is admitted by 
the first disclaimer that elastic corded fab- 
rics like the complainant's, excepting that 
they had strips of shirred cloth between the 
cords, were known before his invention, I 
should wish to be instructed in what is un- 
derstood by a strip of cloth,— how much in- 
terlocking or interweaving is necessary to 
remove it from mere binding, and bring it 
up to a strip. On inspection, I would say 
that the complainant's fabric has strips of 
cloth between the cords, as he describes it 
in his specification; but if not, then it re- 
mains to inquire what essential difference 
there is between fabrics with strips of vari- 
ous sizes, according to the degree of elas- 
ticity required, and one which, being woven 
in a similar way, can be properly said to 
have sometliing less than a strip between 
each pair of cords. The evidence is silent 
on this point. It only goes to show, as we 
have said, that the closer the cords the great- 
er the elasticity; but that was known be- 
fore: it does not show that any difference 
in kind exists at the point where strips end 
and interlocking begins. The whole argu- 
ment on this point seems to depend on a sup- 
posed distinction between interlocking and 
interweaving, which is not pointed out in 
the patent, and is not proved to exist If it 
be intended to disclaim only strips of shirred 
cloth, as distinguished from strips of plain 
cloth, the like difficulty occurs in distin- 
guishing, without evidence, that the shir or 
pucker of the strips is of any essential im- 
portance in the construction of the fabric. 

Upon the whole, we feel constrained to 
agree with the opinion of the learned cir- 
cuit judge of the Second circuit, that the old 
webbing was a fabric of like kind with the 
complainant's, and that the improvement, 
important though it is, must be held to be 
due to the skill and sagacity with which the 
mode of opei-ation by which that webbing 
was made has been adapted and applied by 
the complainant, by the use of better mate- 
rials and a more careful weaving; but not 
by the invention requisite to enable him to 
claim the product as a fabric before un- 
known. "We have not examined any of the 
questions of fact or law which exclusively 



: concern the other divisions of the reissued 
I patent.. Bill dismissed. 

! [On appeal to the supreme court, the decree 
I of this court was affirmed. 21 Wall. (88 XJ. S.) 
; 112. 

[For other cases involving this patent, see 

Smith V. Glendale Elastic Fabrics Co., Case No. 

13,050.] 
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SMITH V. ONTARIO. 

[15 Blatchf. 267.] i 

Circuit Court, N. D. New York. Sept. 17, 1878. 

Towxs — Bonds — Comjiissioseks — Consest op 
Tax Payeks. 

Section 2 of the act of the legislature of New 
York, passed April 19, 1869 (Laws N. Y. 1809, 
c. 241, § 2), provided, that commissioners to be 
appointed might borrow money on the faith and 
credit of a town, and issue bonds therefor, but 
that no debt should be contracted, or bonds is- 
sued, until consent in writing should be ob- 
tained of a majority of the tax payers owning 
more than half the taxable property of the town, 
which fact should be proved by the affidavit of 
the assessors, which should be filed in the- 
county and town clerks' offices, and should be 
evidence of the facts therein contained and cer- 
tified, in the courts and before the judges of 
the state. In a &ait against the town, on cou- 
pons attached to negotiable bonds, issued by 
commissioners professing to act in behalf of the 
town, the plaintiff being a bona fide holder of 
the coupons, before maturity, the only evidence 
of such consent was an affidavit of the assess- 
ors, stating that the consent of the requisite 
majority had been obtained, according to the 
provisions of the statute, that the commission- 
ers of the town, appointed to carry into effect 
t^e purnoses of the act, "are now authorized by 
the terms of" the act, to borrow on the faith 
and credit of the town, a specified sum of mon- 
ey, without anythinsT more about bonds or issu- 
ing bonds, and without stating to what the 
consent had been obtained: Held, that the 
plaintiff could not recover. 

[Distinguished in Irwin v. Ontario, 3 Fed. 60.] 

[This was an action on certain coupons, by 
Andrew J. Smith against the town of On- 
tario. Heard on motion for a new trial.] 

C. T. Richardson, for plaintiff. 
W. F. Cogswell and J. B. Perkins, for de- 
fendant. 



WHEELER, District Judge. This cause 
has been heard on the motion of the plain- 
tiff for a new trial, after a verdict directed by 
the court for the defendant at the June term, 
1877. The action is upon coupons attached to 
negotiable bonds issued by commissioners pro- 
fessing to act in behalf of the defendant under 
special laws of the state of New York. The 
plaintiff appears to be a bona fide holder, for 
value, of the coupons, before maturity, and 
entitled to recover upon them, if such a hold- 
er of the bonds could recover upon them. 
These commissioners had no authority in this 
behalf, except under the provisions of these 
laws. The laws provided, that the commis- 
sioners might borrow money on the faith and 



1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, and here reprinted by permission.] 
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■credit of the town, and execute bonds there- 
for, hut that no debt should be contracted or 
bonds issued, until consent in writing should 
be obtained of a majority of the tax payers 
owning more than half the taxable property 
■of the town, which fact should be proved hy 
the affidavit of the assessors, which should be 
filed in the county and town clerks' offices, and 
should be evidence of the facts therein con- 
tained and certified, in the eoiKts and before 
the' judges of the state. It does not appear, 
from any proof offered outside of the affidavit, 
that any consent of the requisite majority was 
obtained. An affidavit of the assessors was 
made and filed, stating that the consent of the 
requisite majority had been obtained, accord- 
ing to the provisions of these laws, "that the 
■commissioners of the town of Ontario, ap- 
pointed to carry into effect the purposes of 
•the acts,' are now authorized by the terms of 
-•the acts' to borrow, on the faith and credit 
•of said town of Ontario, the sum of one hun- 
dred and seven thousand dollai's," without 
anything more, about bonds, or issuing bonds. 
The bonds recite that they are issued by vir- 
tue of the acts, and that, "these acts author- 
ize" the town "to subscnbe for the stock of 
the Lake Ontario Shore Railroad, and to issue 
town, village, or city bonds in payment there- 
Xor." There is no proof about the origin of 
■the bonds, further than the conceded genuine- 
ness of the signatures of the commissioners, 
jind that the plaintiff bought these bonds and 
•coupons, before maturity, of Irwin & Sloan. 
What the commissioners did with them, or how 
Ii-win & Sloan got them, does not appear. 

The plaintiff, although he is a bona fide 
liolder for value, before maturity, of the 
bonds, cannot recover unless they are genuine 
Tjonds of the town. They are executed by 
.agents of the town. If the agents had actual 
authority, or were held out to have by those 
Mving authority to do that, the plaintiff 
•should recover; otherwise, not. Mechanics' 
Bank v. New York & N. H. R. C!o., 3 Kern. 
[13 N. Y.] 599; The Floyd Acceptances, 7 
Wall. [74 U. S.I 666; Marsh v. Tulton Co., 
10 Wall. [77 U. S.] G76. The town, as such, 
in its corporate capacity, had nothing to do 
xibout creating the agents, or conferring their 
jiuthority. Whatever their authority was, it 
was wholly given by the law. The bonds re- 
leiTed to the law as their source, and all per- 
sons dealing in them would be bound to take 
notice of its provisions. McClure v. Oxford 
Tp., 94 U. S. 429. The law provided and made 
linown all limitations upon the power to act, 
4ind all persons would be as well bound to 
take notice of those as of the parts giving au- 
thority. Pei-sons dealing with the agents, or 
with their acts, would not be situated at all 
like those dealing with general agents having 
private instructions, without notice of the 
instmctions. Here was nothing private. All 
was as open and known as any part. 

There have been a great many cases where 
the law provided for the appointment of 
.agents for such coi^porations to- issue bonds. 



when certain steps should be taken or things 
done, and either provided that they should 
determine, or left it wholly for them to deter- 
mine, when the steps had been taken or 
things done; and it has been held, that, if 
they issued the bonds with a statement in or 
upon them that the steps had been taken or 
the things done, or, in some cases, without, 
it would be, where stated, an express, and, 
where not, an implied, statement, which they 
were authoiized by the law to make, that the 
facts existed which would give them authority, 
and that the corporations for which they act- 
ed would be bound, although the facts did 
not actually exist. Warren Co. v. Marcy, 97 
U. S. 96; Knox v. Aspiuwall, 21 How. [62 
U. S.] 539; St. Joseph v. Rogers, 16 Wall. 
[83 U. S.] 641; Town of Colomo v. Eaves, 92 
U. S. 484; Venice v. Mm-dock, Id. 494; John- 
son Co. Com'rs v. January, 94 U. S. 202. 
This case is not like those. It was not pro- 
vided that these commissioners should deter- 
mine when the consent had been obtained, 
nor left for them to act when it had been ob- 
tained, without provision for other determina- 
tion of the fact. The plain meaning of the 
law is. that the assessors were to determine 
when the consent was obtained, and that the 
commissioners were to issue the bonds after 
their determination, shown by their affidavit. 
In the cases referred to, the commissioners, 
or other agents executing the bonds, had au- 
thority to represent that they had authority, 
and did so. In this case, the assessors had 
authority to declare, by their affidavit, that 
the commissioners had authority to issue the 
bonds, but it was not left to the commission- 
ers thus to hold out that they had such au- 
thority. So, the act of the commissioners 
issuing the bonds did not actually show au- 
thority to do it, neither was it an authorized 
holding out of authority not existing. 

It is sometimes said, that, if a law author- 
izes such coi*porations to issue bonds, and 
bonds are issued certifying that they are is- 
sued tuider the law, they are to be protected 
as commercial paper. It would seem to be 
more correct now to say, that, if they are is- 
sued certifying expressly or impliedly that 
they are issued under the law, by those au- 
thorized to determine that they could properly 
be issued, they are to be so protected. War- 
ren Co, V. Marcy, ubi supra; Town of Colo- 
mo V. Eaves, 92 TJ. S. 484. Here, the only 
authorized representation is that contained in 
the affidavit; and that the plaintiff and all 
others were bound to notice. If that showed 
authority, it Is enough; if not, none is shown. 

It is said, in argument, and in the briefs 
in behalf of the plaintiff, that like affidavits 
have been before the courts of the state, in 
several proceedings upon writs of certiorari, 
and sustained, but not for what purpose they 
have been sustained. The affidavits are evi- 
dence of a sort of judgments. The enquiry 
upon certiorari would be likely to be, wheth- 
er the judgments were correct, as shown by 
the affidavits, and not what the extent of the 
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judgments was. The question liere is not 
but that this affidavit is coiTect and conclu- 
sive so far at it goes, but is whether it goes 
far enough to include authority to issue these 
bonds. If the question of its extent was in- 
volved in the proceedings cited, and the af- 
fidavits appeared to be what the brief states 
they were, they would not be like this one. 
One refen'ed to is stated to have appeared in 
the proceedings as stating that consent had 
been obtained "to bonding said town." There 
is no such expression in this one. The oth- 
ers referred to in this connection are men- 
tioned as being similar to the one quoted 
from. 

It is also said, that Judges Woodruff, John- 
son and Wallace have several times ruled at 
the circuit, in actions on bonds or coupons, 
that affidavits like this were sufficient, and 
several such cases have been mentioned, 
among them, Bullen v. Yates [Case No. 2,123], 
and Phelps v. Yates [Id. 11,081]. The affi- 
davits in these cases have not been furnish- 
ed, but, in Bullen v. Yates, it is stated, that 
there was offered in evidence "the affidavit 
of the assessors, that the consents and roll 
have been examined by them, and that the 
consents are a majority in number and 
amount of the persons and property appear- 
ing on the rolls." If that statement is cor- 
rect, that affidavit was very different in lan- 
guage and effect from this one. If the rest 
were like that, which, from the statement, is 
as likely as that they are like this, those cases 
were all different from this. And it is un- 
dei*stood, that the courts, in those cases, 
made the rulings expecting to review them 
on motions for new trials, which have not 
been heard, or, if heard, not decided. The 
deliberate judgments of those judges would, 
of course, on the same question, have great 
and controlling weight. 

As the cases are made to appear, the ques- 
tion as to the extent and effect of this af- 
fidavit seems to be fairly open. According 
to the statute, the fact was to be proved by 
the affidavit. The affidavit states, as a fact, 
that consent had been obtained, but not 
what to. It states, as a conclusion of law, 
that the commissioners were then authorized 
to borrow money on the faith and credit of 
the town, but not that consent that they 
might had been obtained. Nor does it refer 
to the consents or to the laws, or anything 
outside of itself, to help out its meaning. It 
is argued, that some phrase or word was left 
out by mistake, which may properly be sup- 
plied, but it reads as if the writer wrote what 
he intended to write. Perhaps he intended to 
make an instrument of different effect, and 
was mistaken as to the effect of what he 
wrote; but that does not appear but by con- 
jecture. As it was framed, its meaning seems 
plain, that consent had been given and the 
commissioners had been authorized to bor- 
row money. Here is no fact showing authori- 
ty, apart from the conclusion. If the fact 
and conclusion can be brought together and 



held to amount to a statement that conseni: 
had been given according to the conclusion, 
then it would prove an authority to borrow 
money on the faith and credit of the town 
merely. If so, then the enquiry arises, wheth- 
er that would include issuing negotiable 
bonds. The difference between borrowing 
money, where the liability would be to the 
lender for the amount actually bon'owed and 
received, with interest, and issuing negpti- 
able bonds on long time, which might go in- 
to the hands of an innocent holder, and cre- 
ate liability, whether any money or other 
value had been received for them or not, 
would be very great. Authority to do the 
former might be readily granted, when that 
to do the latter would be carefully withheld. 
Tabor v. Cannon, 8 Mete. (Mass.) 456. The 
statute (Laws 1869, c. 241, § 2) recognizes 
this difference. It provides, that the commis- 
sioners may borrow money and issue bonds 
therefor, but declares, that "no such debt 
shall be contracted, or bonds issued," until 
consent shall have been obtained as provided. 
This signifies that the consent to do both 
shall be obtained before both shall be done, 
if not before either shall be done. 

The consents shown include both borrow- 
ing money and issuing bonds for it, but it 
does not appear that they were ever executed 
by a majority. If that appeared in a proper 
mode, the authority in fact to do both would 
exist. But, the plaintiff does not stand upon 
the ground that such consent by a majority 
was ever actually given. His ground is, that 
it must be taken that the consent by the 
requisite majority was given, Decause the af- 
fidavit states that it was given, whether the 
statement is true or not. In this he is cor- 
rect, for the law so provides. But, while 
such force must be given to what is in the 
affidavit, it must stop short where the af- 
fidavit stops. The affidavit operates as an 
estoppel which shuts out all inquiry into the 
truth of what it covers, but it is not favored 
in the law towards shutting out truth as to 
what it does not cover. By the most strain- 
ed construction it seems capable of, it covei-s 
authority to borrow money only. This con- 
clusive effect of it grows out of the presump- 
tion that there were consents like those men- 
tioned in it executed by a majority, as stated 
in it, and not out of any presumption that a 
majority executed any others. No majority 
executed any other consent, but it cannot be 
disputed but that such consent as that de- 
scribed was properly executed. 

The plaintiff's action is not for money bor- 
rowed by the commissioners. It is upon ne- 
gotiable bonds. They were apparently is- 
sued without authority, and are not the genu- 
ine bonds of the defendant town, in the sense 
of the law governing such subjects. 

The motion is overruled, and let judgment 
be entered on the verdict. 

[A motion was subsequently made for leave 
to reargue the above motion for a new triaL 
The motion was denied. Case No. 13,086.] 
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Case ITo. 13,086. 

SMITH T. ONTARIO. 

[17 Blatchf. 240.] i 

Circuit Court, N. D. New York. Oct. 23, 1S79. 

New Tkial — Reakgdmext, 

1. After tbe court has heard and denied a 
motion for a new trial, in a suit at law, and a 
judgment has been rendered and paid and sat- 
isfied, it has no power to grant leave to re-ar- 
gue the motion for a new trial. • 

2. The decision in Smith v. Ontario [Case No. 
13,085] commented on. 

[This was an action on certain coupons 
by Andrew J. Smith against tbe town of 
Ontario. Heard on motion for leave to re- 
argue a motion for a new trial.] 

Albertus Ferry, for plaintiff. 
William F. Cogswell, for defendant 

WHEELER, District Judge, This is a mo- 
tion for leave to re-argue a motion for a 
new trial made after a verdict for tbe defend- 
ant at June term, 1877, and heard and de- 
nied as of June term, 1878 [Case No. 13,085]. 
The principal grounds upon which this motion 
is made are, as alleged, that there were ma- 
terial differences between the case as drawn 
up and printed, on which the former motion 
was heard, and the ease as actually tried, 
and that the decision upon the former mo- 
tion, while professing to follow, was contrary 
to, the decisions of this court upon tbe same 
questions, when held by resident judges. It 
Is opposed upon the ground that it is made 
out of time, and upon its merits. 

The action was brought upon coupons to 
the amount of §525, from bonds issued in aid 
of the Lake Ontario Shore Railroad, under a 
special law of the state of New York, passed 
April 19tb, 1869 (Laws N. Y. 1869, c. 241). 
The case was made to turn upon the suffi- 
ciency of tbe affidavit of the assessors to 
prove consent to issuing the bonds, required 
by the act before the bonds should be issued. 
By the printed case on which the motion for 
a new trial was heard, it appeared that some 
of the consents were filed in the county 
clei'k's office on different days from others in 
December. 1870, and the affidavit in that 
month, without showing on what day of the 
month; and, in tbe decision of the case, 
stress was laid upon this diversity of filing, 
as showing that the affidavit was not so con- 
nected with the consents as to be helped out 
by their contents. On production now of 
tbe papers used at tbe trial, it appears that 
the affidavit and consents were each ffled 
separately, and then all together as one roll, 
on the 23d day of that December, and that at 
some time they were all tied together. This 
does not seem to vary the case much from 
what it appeared to be before. The point 
was, that, although tbe affidavit showed that 
consent to something had been given, it did 

1 [Reported by Hon. Samuel Blatchford. Cir- 
cuit Judge, and here reprinted by permission.] 



not show to what; and that, not referring or 
being attached to any consent, it could not 
be gathered that the affidavit meant that con- 
sent had been given to what was contained 
in the consents. The fact that the affidavit 
and consents were filed together as one roll, 
and attached together, would, standing alone, 
have some tendency to show that the affida- 
vit, made after the consents, was made with 
reference to them, as was held by Blatchford, 
J., in Phelps v. Lewiston [Case No. 11,076], 
But, when it appears that each paper was 
before filed separately, as if it came from dif- 
ferent sources from the others, this tendency 
is done away with. If any other facts ex- 
isted, tending to show that the affidavit was 
made with reference to the consents produ- 
ced, they were not shown. 

It is true, that the court professedly in- 
tended to follow the former decisions of the 
court, all of which had been made by resi- 
dent judges, so far as appeared, in like cases. 
But, up to the time when the decision upon 
the motion for a new trial was made, no 
former case was produced, which, in its 
facts, appeared to be like this. It was not 
expected that this ease would be decided for 
the plaintiff because all actions upon such 
bonds or coupons had been so decided, nor be- 
cause all actions upon such bonds or coupons 
in aid of the same road, or issued by the 
same town, had been; nor was it expected 
that an ambulatory decision, which would 
follow such as might thereafter be made, 
was to be rendered. It now appears, that 
cases like this upon their essential facts have 
been decided in favor of the plaintiffs, but 
no opinion has yet been produced in which 
any judge has discussed the sufficiency of 
any affidavit like this standing by itself, nor 
holding that the prc-duetion of an affidavit 
is not necessary in order to recover upon 
such bonds or coupons. Such affidavits have 
been held to be sufficient, but upon what 
gi'ounds they have been so held, and whether 
those grounds would be applicable to this 
case as it was in fact presented at the trial, 
has not yet been made clearly to appear. 
The motion was considered upon what was 
in fact proved, and not upon what might 
have been proved at tl^e trial. 

But, the motion was denied, judgment for 
the defendant, to recover its costs, was ren- 
dered on the verdict, and the costs appear 
to have been paid and the judgment satisfied, 
before this motion was filed. So, there is no 
motion to be re-argued, pending anywhere, 
in this case. The question might be re- 
argued, but there would be nothing to be 
decided thereupon, if this motion for leave to 
re-argue should be granted. After the deci- 
sion was made, the court might at any time 
during the same term have, for good cause, 
changed it. And this might have been done 
at any time afterwards, while tbe matter 
was still depending in court, Harris v. 
Hardeman, 14 How. [55 U, S,] 334, But, here, 
the term had ended and another Intervened, 
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and the whole matter had ceased to be de- 
pending anywhere long before this motion 
was filed. It was not filed in any cause, for 
there was no such cause depending; and 
gi-anting it would be wholly unaTailing. 
Courts frequently, or sometimes, overrule 
former decisions upon the same question, and 
decide it differently in new cases; but the 
former judgments, nevertheless, stand. Hep- 
burn V. Griswold, 8 Wall. [75 U. S.] 603; 
Legal-Tender Cases, 12 Wall. [79 U. S.] 457. 
It would not be practicable, nor tolerable, for 
<?ourts to go back and change all judgments, 
to make them conform to every change of 
opinion of the court, held by different or even 
the same judges. There is no doubt but that 
courts have power, after cases therein have 
been ended, on direct application for that 
purpose by one party and sex-vice upon the 
other, to bring forward causes and correct 
the judgments therein; but, when so done, 
the corrected judgments are entered as of the 
time when the corrections are made, and in 
causes brought forward and made to be again 
pending between the parties. Here, no at- 
tempt is made to bring forward the cause. 
The application is not at all for that pur- 
pose, nor adequate to that end. It is based 
upon the supposition, that now the court 
can take up the motion for a new trial, and 
<lecide it over again. If now, then it might 
for a long time hereafter, and the judgments 
of courts, instead of ending litigation abso- 
lutely with reference to mattei-s litigated, 
would end it only at the satisfaction of all 
parties, or the pleasure of the judges. 

The cause was tried as the parties chose 
to present it, was heard on a motion for a 
new trial, in due course, and decided upon 
grounds satisfactoi-y to the court as then 
constituted. This proceeding does not ap- 
pear to be adequate to disturb the judgment. 
The motion is denied. 
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Case 'No. 13,087» 

SMITH T. PARKER. 

[3 Cranch, 0. C. 654.] i 

Circuit Court, District of Columbia. Dec, 
1829. 

Si/AVEiiY — Note to Formeii Master bt Emanci- 
pated Slave. 

A promifsory note of an emancipated slave 
given to his master, after emancipation and in 
consideration of his emancipation, is valid. 

Appeal from the judgment of a justice of the 
peace, for $50, upon a note given by the ap- 
pellant [negro William Smith] to the appellee 
[Daniel Parker] in consideration of his eman- 
cipation by the latter. The note was given im- 
mediately iipon the execution and delivery of 

1 [Reported by Hon. William Crauch, Chief 
Judge.] 



the deed of emancipation, and bears date the 
same day. 

Mr. Worthington, for appellant, contended 
that the note was nudum pactum. The eon- 
sidei-ation was entirely past when the note was 
given. The slave, while a slave, was incom- 
petent to contract, and after emancipation there 
was no consideration for the note. The case 
of Contee v. Gamer [Case No. 3,139], in this 
court at December term, 1818, Avas debt upon 
a bond given by a slave to his master for the 
price of his emancipation. The suit was 
brought after he was emancipated. The de- 
fendant pleaded a special non est factum, 
namely, that when he signed, sealed, and de- 
livered the instrument, he was a slave; and so 
it was not his deed. Issue being joined upon 
that plea, and the court being of opinion that 
a slave could not bind himself at law to pay 
money to his master, exen for his freedom, 
the plaintiff became non pros. 

Z. C. Lee, contra, cited 1 Bl. Comm." 127, 
425; Williams v. Bro\^ai, 3 Bos. & P. 72, in 
which Heath, J., said, "In all countries where 
slavery is tolerated, agi-eemenls between the 
master and the slave respecting the manu- 
mission of the latter, are enforced by the law. 
Suppose the slave, after having obtained his 
manumission, should refuse to perform his 
part of the contract, there is no countrj'- where 
such conduct would be endured. He is com- 
petent to enter into a contract for the purpose 
of his manumission, and therefore such con- 
ti'act may be put in force against him." And 
Chambre, .7., said, "But I do not know that a 
slave is precluded from entering into a con- 
tract. He may do so, provided his contract do 
not affect the rights of his master. Though he 
cannot deprive his master of his sei-vices, yet 
with the consent of his master, he may en- 
gage to do seivice for another." 

Mr. Woithingion, in reply, cited Com. v. 
Clements, 6 Bin. 211, Po,w. Cont 348, and 
Wennall v. Adnej', 3 Bos. & P. 249, note. 

THE COURT affirmed the judgment, with 
costs, GRANCH, Chief Judge, doubting. 
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Case No. 13,088. 

SMITH et al. v. PATTON. 

[3 Pa. Law J. Rep. 508; 6 Pa. Law J. 1S9.J 

Circuit Court, E. D. Pennsylvania. 1847. 

Contempt — Violation or Ixju.'cction— Patent- 
Release. 

An injunction having issued restraining the 
defendant from constructing or using a ma- 
chine, in which complainants, as joint owners, 
had exclusive property, and the defendant hav- 
ing, simultaneously with the issuing of the in- 
junction, leased the machine to one of the com- 
plainants, and subsequently to the assignee of 
that complainant's interest, each of whom had 
since used it, it never having been in the lega 
possession of the defendant since he was en- 
joined. Held, that such act, on the part of the 
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■said complainant, was for all tlie purposes of 
the question an equitable release, acquitting 
the defendant from liability arising from the 
continued use of the machine, and that in such 
•case an application for an attachment would be 
refused. 

[This was an application for attachment by 
•Smith and Sloat against James M. Patton for 
an alleged violation of an injunction issued 
against the defendant.! 

G. W. Biddle and Wm, m/ Meredith, for 
•complainants. 
John H. Markland, for defendant 

KANE, District Judge. In this case, an in- 
junction issued on the ISth of August, to re- 
strain the defendant from constructing, us- 
ing or vending a certain machine, in which 
the complainants, as joint owners, have ex- 
<;lusive property under letters patent. The 
machine being still in use, notwithstanding 
tlie injunction, an attachment was asked. 
The defendant resisted the application, and 
denied, that the machine has been used by 
"him since the injunction was awarded. The 
affidavits before the court sustained this 
<lenial of the defendant, and showed that on 
the 18th of August he leased the machine to 
■one of the complainants, and subsequently to 
the assignee of that complainant's interest. 
Each of these had since used it, but it had 
iiever been in the legal possession of the de- 
■fendant since he was enjoined. 

At law, a tenant in common may release, 
-even to the prejudice of his cotenant, if there 
be no fraud; and tliat, after suit brought 
and continuance had. And equity will not in 
general interfere to prevent it, but will leave 
the parties to their, remedy against each oth- 
^r: Austin v. Hall, 13 Johns. 286; Decker 
V. Livingston, 15 Johns. 482; Eisenhart v. 
Slaymaker, 14 Serg. & R. 157. As between 
these complainants and the defendant, a re- 
lease by one of the cotenants of the patent 
right would be pleadable in bar. There has 
lieen no formal release here; but the act 
now complained of is, that one of the co- 
tenants and the defendant might meritori- 
•ously claim of him indemnity if he were 
made answeiable for the consequence of it. 
It is for all the purposes of the question an 
•equitable release, and bears a dose analogy 
to the modification of a covenant by a joint 
covenantee, which has been held equivalent 
to a release of liabilities under so much of 
the covenant as was modified. 14 Johns. 192. 
If then the act of the defendant's assignee of 
the machine is to be imputed to the defend- 
ant as an infraction of the complainants' 
Tights, the same act being that of a complain- 
ant, must be regarded as acquitting the de- 
fendant from liability in consequence. The 
•defendant therefore cannot be regarded as in 
contempt, and the application for an attach- 
•ment against him must be refused. 
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Case ISTo. 13,089. 

SMITH V. PEAUGE et al. 

[2 McLean, 176; i 2 Robb, Pat. Gas. 13.] 

Circuit Court, D. Ohio. July, 1840. 

Patests— Reissue — Impkovement in Patented 

Machijie—Altekatios— Principle in 

MAcnixB. 

1. Where the specifications of a patent are de- 
fective, under the late act of congress [5 Stat. 
353] a new patent may be obtained with correct- 
ed specifications, which relates back to the date 
of the original patent. 

[Cited in Hussey v. Bradley, Case No. 6,946; 
House V. Young, Id. 6,738.] 

2. A patent for an improvement in a ma- 
chine, which had been previously patented to 
another person, can not protect the right of the 
patentee, unless the improvement be substan- 
tially different in principle from the original in- 
vention. 

3. An alteration merely formal, or a slight 
improvement, will give no right. 

[Cited in brief in Tillotson v. Ramsay, 51 Vt. 
311.] 

4. The jury will determine, from the models 
exhibited, and the other evidence, whether there 
is a dif£ei"ence in principle between the two ma- 
chines. That is called principle in a machine 
which applies, modifies, or combines mechanical 
powers to produce a certain result. 

[This was an action by Jesse C. Smith 
against John Pearce and H. Pearce for the 
infringement of letters patent granted to 
plaintiff January 29, 1830.] 

Ml*. Fox, for plaintiff. 
Mr. Green, for defendants. 

OPINION OP THE COURT. This ac- 
tion is brought for the infringement of a 
patent right, by the defendants, claimed by 
the plaintiff. The plaintiff's patent is dated 
25th September, 1837, and, under the late 
act of congress, relates back to the 29th of 
January, 1830, the date of his first patent, 
for the same invention, which was invalid 
by reason of a defective specification. In 
the specification, or schedule, the plaintiff 
claimed to have invented a "new improved 
mode of grinding, holding, and accommodat- 
ing millstones," for grinding grain, &c. 
"The nature of the invention consists in the 
peculiar construction of the husk or frame, 
to be used for the purpose of accommodating 
and securing millstones for grinding grain 
into meal or flour, or any other business cal- 
culated to be done under the operation of 
grinding. The husk or frame is made of 
iron, compact and firmly secured together 
by bolts. The mills are calculated to be 
transported with safety, all finished in a 
perfect and workmanlike manner ready for 
grinding. They are to be put in motion ei- 
ther by straps or cog-gearing, whichever the 
purchaser shall choose." A drawing with a 
particular description accompanied the ap- 
plication for a patent. 

The defendants pleaded not guilty, and 

1 [Reported by Hon, John McLean, Circuit 
. Justice.] 
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gave in evidence a patent to Henry Pearce, 
one of the defenclants, for an iraprovement 
upon tlie plaintiff's patent. In the specifica- 
tion the improvement is stated to "consist 
in the manner in which the patentee con- 
structs the part which he denominates the 
pressure rod, which is intended to elevate 
the bridgetree, and, consequently, the run- 
ning stone, and to regulate the action of the 
mill in that particular part." This specifica- 
tion was, also, accompanied by a drawing. 

Several machinists, and oliier witnesses, 
testified that the invention of the plaintiff 
was of great utility. That each run of 
stones would make thirteen barrels of flour 
in twenty four hours, and that the flour is of 
a better quality than that which is manu- 
factured in the ordinary way, and sells high- 
er. That a steam engine of fourteen horse 
power, which will consume a small amount 
of fuel, will be sufiicient to turn five pairs 
of stone. The plaintiff, also, proved that for 
some years the defendants had been en- 
gaged in making mills on the same principle 
as the plaintiff's patent, for sale; and that 
he had sent great numbers of them to Mis- 
sissippi and Louisiana; also, some evidence 
as to the profit on the mills thus constructed 
and sold. 

The principal question in the case is, 
whether Pearce's improvement on the plain- 
tiff's patent is such as protects him in the 
right w^hich he has exercised. That part of 
the plaintiff's patent which he claims to be 
new, and of his own invention, is "connect- 
ing the bridgetree with the top part of the 
frame, or whatever may be used as a sub- 
stitute, in the manner herein described, or 
any other manner embracing the same prin- 
ciples and producing the same effect And 
the mode or manner of depressing, as well 
as elevating, the running stone by applica- 
tion of the screw to the bridgetree, in the 
manner here described, or any other pro- 
ducing the same effect." A slight alteration 
in the structure of a machine, or in the im- 
provement of it, will not entitle an individ- 
ual to a patent. There must be a substan- 
tial difference in the principle, and the ap- 
plication of it, to constitute such an im- 
provement as the law will protect. The 
principle here spoken of is not a new me- 
chanical power. For centuries no new pow- 
er in mechanics has been discovered. But 
the pov.'ers known have been so modified and 
combined as to produce results the most ex- 
traordinary. Results which have distin- 
guished the present age. The principle con- 
sists in the mode of applying or combining 
mechanical powers which produce a certain 
result. The law which secures to the in- 
ventor the exclusive benefit of disposing of 
his invention, for a term of years, is found- 
ed upon considerations of sound policy. And 
the right, thus secured, is not to be destroy- 
ed by open infraction, or a mere colorable 
Improvement. The jury are to judge by an 
inspection of the models and from the evi- 



dence, whether the two machines differ in 
principle. 

Nothing is more common than for persons, 
skilled in the structure of machines, to dis- 
agree in regard to the principles of them. 
As it respects their form there can be but 
little difference of opinion among those who 
examine the machines. In this case ma- 
chinists, who have been sworn as witnesses, 
do not agree, but the greater number seem 
to think that there is no substantial differ- 
ence, in principle, between the two struc- 
tures. In their form the machines are alike. 
Indeed, it would seem to require a nice ob- 
server to point out the difference. The prin- 
ciple of elevating and lowering the upper 
stone seems to be that which is new, and 
which gives value to the machine. And it 
will be for the jury to say, whether the rod 
with screws at both ends of it, by which the 
bridgetree, and, consequently, the upper 
stone is elevated or lowered, is not in prin- 
ciple the same, whether it rests by a shoul- 
der on the middle or lower part of the -frame, 
or whether, in fact, there be one rod or two. 

The main question is, whether the princi- 
ple, by which the upper stone is elevated and 
lowered, is substantially the same in both 
machines. If this be the case, your verdict 
must be for the plaintiff, with such damages 
as you shall think him entitled to. There are 
some cases of violation of patent rights more 
aggravated than others. And tiie court 
would remark to the jury, that, in the pres- 
ent case, there do not seem to be any cir- 
cumstances which should much, if any, in- 
crease the damages beyond what may be 
supposed the reasonable profit of the de- 
fendants in manufacturing and selling tbe 
machine in question. The defendants may 
have supposed they were protected under 
their patent But if the jury shall think, 
on a full view of the case, that there is not 
a mere formal difference, but a substantial 
one, in the principles of the machines, they 
will find for the defendants. Treadwell v. 
Bladen [Case No. 14,154]; Phil. Pat 372; 
Davis V. Palmer [Case No. 3,645]; Evans v. 
Eaton [Id. 4,560]; 3 Oar. & P. 502; Evans v. 
Eaton [Case No. 4,559]; Gray v. James [Id. 
5,719]; Whittemore v. Cutter [Id. 17,600]. 

The jury found for the plaintiff, and as- 
sessed his damages at $2,150, on which judg- 
ment was entered. 



Case nSTo. 13,090. 

SMITH V. The PBKIN. 

[Gilp. 203.] 1 

District Court E, D. Pennsylvania. Jan. 28^ 

1831. 

AnHiKALTY — Jurisdiction — Voyage on Inlakd 

Waters— Seamen's Wages. 

A contract for wages on a voyage between 
ports of adjoining states and on the tide water 
of a river or bay, is within the jurisdiction of 

1 [Reported by Henry D. Gilpin, Esq.] 
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the district court, and may be enforced by a suit 

in rem in the admiralty. 

[CTited in Thacbarey t. The Farmer, Case No. 

13,852; Packard v. The Louisa, Id. 10,652; 

New Jersey Steam Nav. Co. v. Merchants' 

Bank. 6 How. (47 U. S.) 390; The Canton, 

Case No. 2,388; The Mary, Id. 9,190; The 

May Queen, Id. 9,360.] 

[Cited in Holt v. Cummings, 102 Pa. St. 215.] 

In the month of March, 1829, Gabriel Smith 
shipped as steward on board the sloop Pekin 
[David David, master], to perform a voyage 
from the port of Smyrna in the state of Del- 
aware, to Brandywine, Wilmington, and 
Philadelphia, and thence to run to and fro 
at the wages of eight dollars and fifty cents 
a month. Under this contract he continued 
performing the voyage referred to, imtil the 
month of December following. At that time 
being at the port of Smyrna, where the sloop 
was moored, and the cargo unladen, Gabriel 
Smith was discharged from the vessel by the 
master, without payment of the wages then 
due to him. On the 22d December, 1830, the 
vessel being in the port of Philadelphia, Ga- 
briel Smith filed his Ubel in this court against 
her, in order to recover the wages thus due; 
praying process of attachment, and also for 
the condemnation and sale of the vessel, her 
tackle, apparel, and furniture. On the 7th 
January, 1831, Jacob Raymond, owner of the 
sloop, for plea to the said libel set forth, 
"that the said sloop at the time when the 
libellant shipped on board of her, was not 
destined or botind for, nor has ever proceeded 
on any voyage on the high seas or within the 
Jm-isdietion of this court, but then was and 
ever had been employed as a river craft, in 
plying to and fro between Smyi-na, in the state 
of Delaware, Brandywine in the same state, 
and Philadelphia, in the state of Pennsyl- 
vania, being an adjoining state, and that the 
sloop is of less than fifty tons burthen; that 
by the laws of the United States it doth not 
pertain to this honom-able court, nor is it 
within their cognisance to interfere or hold 
plea respecting the claim of the said libel- 
lant." 

On the 28th January, 1831, the case came 
on to be heard before Judge HOPKINSON on 
these pleadings. 

I. Norris, for libellant. The question is, 
whether a vessel running on tide waters, 
from a port in one state to a port in another 
state, is subject to the admiralty jurisdiction. 
The ninth section of the act of congress of 
24th September, 1789, gives jurisdiction to this 
court, "of all civil causes of admiralty and 
maritime jm'isdietion.'J A suit for a seaman's 
wages is such a civil cause. Shipwrights are 
entitled to admiralty process; and so are sea- 
men for services even if not done at sea. This 
cause of action, therefore, is one coming with- 
in the jurisdiction of this court. So also is 
the place where it occurred. Admiralty juris- 
diction extends over all places where the tide 
ebbs and flows; and this gives jurisdiction 
rather than the nature of the contract. Navi- 



gable rivers, where the tide ebbs and flows, 
faU within these Ihnits. A coasting voyage 
from one port to another of the same country 
is also within them, as much as if it had been 
on the high seas. All coasting voyages must 
be excluded from this jurisdiction or all ad- 
mitted; it is impossible to draw any line be- 
tween those that are in the tide rivers and 
bays, and those that are along the open coast. 
1 Stoi-y, Laws, oG, 103 [1 Stat. 76, 133]; Abb. 
Shipp. 108, 476; 1 Holt, Shipp. 463; U. S. 
V. The Sally, 2 Oraneh [6 U. S.] 406; U. S. 
V. The Betsey, 4 Cranch [8 U. S.] 443; Gib- 
bons V. Ogden, 9 Wheat. [22 U. S.] 195; The 
Thomas Jefferson, 10 Wheat. [23 U. S.] 428; 
The Jerusalem [Case No. 7,294]; De Lovio 
V. Boit, [Id. 3,776]; Stevens v. The Sandwieh 
[Id. 13,409]: Shuster v. Ash, 11 Serg. & R. 
90; Hook V. Moreton, 1 Ld. Raym. 397; Mills 
V. Gregory, Sayer, 127. 

Mr. Lowber, for respondent. The jurisdic- 
tion claimed is larger than was ever before 
pretended for an admiralty court In its prac- 
tical effects, it wiU, if sustained, lead to great 
inconvenience and manifest absurdities. It 
will embrace all ferry boats, plying across the 
Delaware between Pennsylvania and New 
Jei-sey; it wiE include the coal boats, and other 
craft of that sort, navigating the Schuylkill. 
The real question is, whether or not this con- 
tract is a maritime contract. It is not such a 
one as maritime com-ts have hitherto claimed 
control over. No court of admiralty has ever 
yet assumed a jurisdiction over wages for a 
voyage from one port to another in the same 
country, unless, in performing the voyage, the 
vessel went to sea, or passed along the coast 
out" at sea. A voyage from Philadelphiato the 
state of Delaware, is certainly not a foreign 
voyage; it is not so as to matters of com- 
merce and its regulations; nor is it so as to 
the contracts necessarily made for its prose- 
cution. Serg. Const. Law, 199; Abb. Shipp. 
476, 542; 1 Holt, Shipp. 43S; Parry v. The 
Peggy, 2 Brown, Civ. & Adm. Law, 533; De 
Lovio V. Boit [supra]; Plummer v. Webb 
[Case No. 11,233]. 

L Norris, for libellant, in reply. A semce 
performed in a bay or navigable tide river 
is a maritime service, and certainly in Eng- 
land it has been decided that .seamen may sue 
for wages for such service, in the admiralty 
com-ts, especially when the voyage is a coast- 
ing voyage. The act of congress of 20th July, 
1790 [1 Stat. 131], is not applicable to coast- 
ers; it alludes only to foreign voyages, or 
those from one state to another, other than 
adjoining states. The district courts of the 
United States possess the jurisdiction of ad- 
miralty courts to the fullest extent; and if 
this case would fall within it as exercised by 
them abroad, it is within it as authorised 
here. The reference to ferry boats does not 
apply, because they are not engaged in a mar- 
itime service; theirs is not a maritime con- 
tract. Coasting vessels pay hospital money 
by the act of 16th July, 1798 [1 Stat. 605]; 



SMITH (Cnse No. 13,090a) 



[22 Fed. Cas. page 622] 



and seamen on such voyages are in all re- 
spects on a footing with those engaged in for- 
eign voyages; they should, therefore, enjoy 
all the same privileges, 1 Story's Laws, 554 
ri Stat. 605]; Jennings v. Carson [Case No. 
7,281]; Gardner v. The New Jersey [Id. 
5,233]. 

HOPKINSON, District Judge, overruled the 
plea to the jurisdiction. 



Case 'No. 13,090a. 

SMITH V. PENDERGAST.i 

District Court, S. D. New York. Nov. 1, 1882. 

SfcAME.v — Wages— Advance Seccuity — Liability 

OP Owner — Voluxtahy Dischakge of 

Seamen. 

[1. A draft for advance wages, drawn by the 

master on the owner, and discounted by a third 

person, all aceoi'ding to the provisions of Rev. 

St. SS 4533, 4534, creates an obligation enforei- 

ble in admiralty against the owner, without any 

acceptance by him.] 

[2. An advance security, made and discounted 
according *o the statute, requested the owner 
to pay certain sums of money to the seamen 
three days after the sailing of the vessel from 
St. Mary's, provided the seamen should go to 
sea in the vessel from St. Mary's according to 
the shipping articles. Held, that the owner was 
bound to pay the security, although the seamen 
never went to sea in the vessel from St. Mary's, 
for the reason that they were voluntarily dis- 
charged by the master before reaching that 
port.] 

[This was a libel for wages by Henry Smith 
against James F. Pendergast.] 

Henry Heath, for libelant. 

Beebe, Wilcox & Hobbs, for respondent. 

BENEDICT, District Judge. This is an ac- 
tion, brought against the owner of the bark 
Thomas Fletcher, to recover the amount of the 
advance wages of the crew of that vessel 
shipped in New York for a voyage thence to 
Rio Janeiro, for which advance an order on 
the owner was given by the master of the ves- 
sel, and the same thereafter discounted by the 
libelant. The defendant has never accepted 
the order drawn by the master, and his liabil- 
ity therefore depends upon the statute. If the 
instrument executed by the master and dis- 
counted by the libelant is an advance secm'ity, 
made and discounted as the statute requires, 
then, by virtue of the statute, the defendant is 
liable; not otherwise. Rev. St. U. S. § 4534. 
Tlie statutory requirements of an advance se- 
curity are that it shall be a written agree- 
ment made by the master or owner, or his 
authorized agent, and given to the seamen in 
presence of the shipping commissioner, where- 
by the master, or owner, as the case may be, 
promises to pay in advance a certain amount 
of wages stipulated in the shipping agreement 
to be so advanced. Sections 4533, 4534. And 
by section 4534 the discounting of an advance 
security is valid to create a right of action in 

1 [Not previously reported.] 



the person discounting the same, provided the 
seamen sign a receipt, indorsed on the secu- 
rity, stating the sum actually paid or account- 
ed for to the seamen by such person. 

The instrument here sued on is in form a 
draft on the owner, signed by the master of 
the vessel, wherein the owner is requested to 
pay certain sums of money to the seamen 
named therein, three days after the sailing of 
the bark from St. Mary's, provided the seamen 
so named go to sea in the bark from St. 
Mary's, according to the shipping ai'ticles. 
This draft, whether accepted by the owner or 
not, created an obligation on the part of the- 
master of the vessel to pay the sums therein 
named, and, being signed by him, constitutes 
a wi-itten promise on the part of the master 
to pay the sums named therein. It is there- 
fore an advance security, within the require- 
ments of the statute, provided the shipping 
agreement contained a stipulation for such ad- 
vance. The shipping agreement was not put 
in evidence, but no point was made upon the 
absence of a stipulation for such advance in 
the shipping agi'eement, and the words of the- 
dmft, "according to the articles," point to the 
existence of such a stipulation in the shipping 
agreement. 

The testimony shows that this advance se- 
curity was given the seamen in presence of 
the authorized deputy of the shipping commis- 
sioner. The instrument must, therefore, be 
held to be valid advance security for the sums 
therein mentioned. That it was discounted 
by the libelant is proved, and it bears on tlie 
back a receipt stating the sum actually paid 
or accounted for to each of the seamen named 
therein by the libelant, which receipt is sign- 
ed by each of the seamen as the statute re- 
quu-es. The libelant testifies that he actually 
paid or accounted for, to each seaman named 
in the receipt, the sum receipted for by such 
seaman, and the <;orrectness of his statement 
is not disputed. The security was therefore- 
lawfully discounted by the libelant, as re- 
quired by the statute. It appears, however, 
that none of the seamen named in the security 
went to sea in the bark from St. Maiy's, but 
that they were all discharged from the vessel 
at Savannah, with the consent of the master. 
There is no dispute as to the fact that the dis- 
ehai'ge of the crew at Savannah was with the- 
consent of the master. Indeed, the master 
himself testifies to that fact. Under such cir- 
cumstances, the statutory liability of the own- 
er to the libelant for the amounts named in 
the security became complete 10 days after 
the departure of the ship for St. Mai-y's, not- 
withstanding the nonperformance of the con- 
ditions the agreement contained. Such is the- 
express provision of the statute. 

The contract sued on is a maritime contract. 
It was discounted by the libelant in accord- 
ance with the statute. The jurisdiction of a 
court of admiralty to enforce it, in behalf of 
the libelant, as against the owner of the ves- 
sel, is not doubtful. The libelant is therefore 
entitled to a decree for the amount of the ad- 
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vance wages stated in the advance security, 
namely, $141, with interest from the com- 
mencement of this action, and costs. 



SMITH (PEOPLE v.). See Case No. 16,342. 



Case ISTo. 13,091. 

SMITH T. PERKINS et al. 

[8 Bisa. 73; 10 Ohi. Leg. News, 49; 4 Law & 
Eg. Rep. 659.] i 

Circuit Court. N. D. Illinois. Oct. Term, 1877.2 

MoiiTGARus — Trustees — Negotiable Paper— 

EyUlTll-S BETWEEN PltlOU PLEDGEE AXD SUB- 
SEQUENT LlENOltS — CONSTKDCTIVE NOTICE OF 

B.ECOKD — Due Diligence. 

Where A., a trustee under a deed of trust up- 
on real estate to secure a promissory note, was 
entrusted with the note for collection, the hold- 
er indorsing it in blank, and fraudulently pledg- 
ed the note before maturity, indorsing it in 
blank, for a debt of his own to B., who acted 
in good faith; and subsequently, through mesne 
conveyances of record which recited the deed 
of trust, A. took title to the property, assuming 
the debt secured by the deed of trust, and after- 
wards obtained loans on the faith of his title, 
representing the trust note to have been paid, 
and then exhibiting and recording a release 
from himself as trustee, purporting to operate 
before he took title: Held, as between B. and 
the other lienors the former had a better equity, 
and that the acts and conduct of A., after he be- 
came the owner of the land, were not entitled 
to be considered as those of a trustee. 

In equity. This was a bill filed by the 
complainant [Janet Smith, administiutrix, 
against Norman C. Perkins and others] to 
enforce an alleged lien ui>on lots 15 and 16 
in block 111, of the school section addition 
to Chicago, arising under a mortgage or deed 
of trust, executed by George N. Williams, to 
Obadiah Jackson, on the 1st of October, 1868, 
to secure a note of $30,000, given by Wil- 
liams to Charles O. Waite. The facts in the 
case, so far as they are material to a decision 
of this controversy, were substantially as 
follows: Charles G. Waite, then a resident 
of the city of New York, was the owner or 
the property on the 1st of October, 1868, and 
Obadiah Jackson, one of the defendants, was 
then an attorney-at-law and resident of the 
city of Chicago, and the agent of Waite to 
dispose of it. Accordingly, Jackson, having 
informed Waite that he had obtained a pur- 
chaser, transmitted to Waite, for his signa- 
ture, a deed to George N. Williams, 'the al- 
leged purchaser, and Waite duly executed on 
the 1st of October, 1868, a deed conveying the 
property to Williams. $10,000 were paid in 
cash, and two notes were given purporting to 
have been signed by Williams, one for $6,- 
000, payable in one year, and the other for 
$30,000, payable in four years, which last 
note is the one in controversy, the $6,000 note 
having been paid; and to secure these two 

1 [Reported by Josiah H. Bissell, Esq,, and 
here reprinted by permission, 4 Law & Eq. 
Rep. 6.50, contains only a partial report.] 

2 [Affirmed in 102 U. S. 412.] 



notes, Williams on the same day executed a 
deed of trust to Jackson. These notes were 
transmitted to Waite, and the note in con- 
trovei*sy was by him assigned to his brother, 
S. jNE. Waite, then a resident of Vermont, 
The latter transmitted the note to Jackson, 
for collection, (the interest being payable 
semi-annually,) having indorsed it in blank, 
thus clothing Jackson with authority over the 
notes, as apparent owner and holder thereof. 
On the 5th day of October, 1868. Williams, 
by a warranty deed, conveyed the land to 
Mary P. aioody, and on the 17th of Slay, 
1871, Mrs. Moody conveyed the land to Dr. 
C, V, Dyer, by a deed of warranty. On the 
1st of June, 1872, Dr. Dyer conveyed the 
land to Jackson, the trustee in the deed of 
1st of October, 1868. All these conveyances, 
it is admitted, were made subject to the deed 
of trust already referred to, and stated that 
the respective grantees assumed and agreed 
to pay the debt to secure which the deed of 
trust was given. And in the deed to Jackson, 
it is recited that the conveyance was made 
subject to the trust deed, on which was due 
$30,000 and interest, the payment of which 
was assumed by Jackson. On the 18th of 
April, 1871, Jackson being indebted by note 
for $31,500 to the complainant's intestate, as 
collatei-al security for the same, transferred 
to him the $30,000 note secured by the deed 
of trust, having written over the blank in- 
dorsement of S. LI. Waite, "Pay to Obadiah 
Jackson or order;" and thereupon Jackson 
indorsed the note in blank, by writing his 
own name thereon, he acting throughout as 
the absolute owner of the note. Long after 
this arrangement was made by Jackson with 
Smith, Jackson pretended still to hold the 
$30,000 note, as agent and attorney of Waite, 
and occasionally made remittances to him ta 
keep up the deception, he having no knowl- 
edge or even suspicion that the note had been 
pledged to Smith. He also continued to pay, 
cill October, 1876, the interest on his note to- 
him. Subsequently, Jackson, claiming to be 
the owner of the property, and being then 
considered responsible, though since insol- 
vent, desired to raise money on it, and ob- 
tained a loan from the Messrs. Swift, of 
Philadelphia, alleging that the $30,000 note 
had been paid, and had been destroyed by 
the fire of 1871, although it had not yet be- 
come due and payable, and he produced to 
their agent and attorney, in August, 1872, 
when this negotiation took place, a deed of 
release from himself, as trustee, to Dr. O. 
V. Dyer, dated October 2, 1871. This deed 
of release was not acknowledged or recorded 
until August, 1872, and was undoubtedly ex- 
ecuted about that time, although purporting- 
to bear date on the 2d of October, 1871. All 
the other deeds were executed at or about the 
time they bear date, and were within a short 
time of their date duly recorded. Jackson 
afterwards attempted to raise an additional 
sum of money upon the securiiy of this prop- 
erty, and gave a second mortgage or deed of 
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trust, under Tvhich some of the defendants 
claim a lien. 

Van H. Higgins and W. T. Burgess, for 
complainant. 

W. C. Goudy and Orrin Skinner, for de- 
fendants. 

DRUMMOND, Circuit Judge. The main 
■question in the case is whether the §30,000 
note is a valid lien upon the property under 
the deed of ti-ust of the 1st of October, 1868, 
given hy Williams to Jackson, as against 
Messrs. Swift and others, defendants, claim- 
ing also liens upon the property. I think it is. 

Some question has been made whether Wil- 
liams, the gi-antee in the deett given by Waite, 
was a real person- There is no satisfactory 
■evidence ui the record that he was a fictitious 
person; the testimony of Mr. Hoffman who 
look the acknowledgment of the deed of trust, 
rather indicates that he was a real person, as 
he says he never took an acknowledgment un- 
less he knew the grantor, or he was intro- 
•duced to liim as the grantor by some pei-son of 
his acquaintance. But I apprehend it would 
make no difference even if Williams were a 
fictitious pei-son. Waite, through whom the 
parties claim title, would be estopped from 
setting up any right to the property after what 
has taken place. 

It is conceded that Jackson perpetrated a 
fraud in pretending to be the owner of the 
note, and in transfernng it to Smith, when, in 
fact, he simply held it as agent and attorney; 
tills being so, the question is, who is to suffiT 
by the fraud of Jackson, Smith, or these other 
defendants who confessedly have advanced 
their money in good faith, relying upon the 
security which was given to them by Jackson? 
I think, under the facts, Smith must be con- 
sidered a bona fide holder of the §30,000 note 
for value, and therefore entitled to all the pro- 
tection which the law gives to the holders of 
mercantile paper purchased for value before 
naatmity. Goodman v. Simonds, 20 How. [61 
U. S.] 343. His lien was prior In point of 
time to that of the defendants. It was created 
by deed of trust which was on record and no- 
tice to all the world, and in addition to this all 
the parties, from Williams to Jackson, who re- 
ceived a convej'ance of the property, took it 
with an express recital in each deed that it 
was subject to the debt secured by the deed 
of tnist; and fxirther, the respective gi-antees 
agi'eed to become responsible for the debt, and 
pay it; in other words, they took the property 
subject to the incumbrance, and understand- 
ing that, before they could obtain a good title 
to it, the deed of trust was to be canceled and 
discharged by the payment of the debt. 

Every person taking title to property is 
boimd by tlie recitals of his title deeds, so, 
therefore, were all these grantees, and Jadkson 
among the othei'S. But It is said that admit- 
ting the Swifts had no right to take the state- 
ments of Jackson as to what had become of 
the $30,000 note, as the evidence shows that 
their counsel did, even before its maturity, 



still when the other defendants advanced 
money upon the property, there was on record 
a release, purporting to bear date on the 2d of 
October, 1871, from Jackson to Dyer, and 
therefore, that their hen at least was valid, 
however it might be with that of the Swifts. 

As to the lien of the Swifts, objection was 
made at the time, that there was no release of 
the deed of trust, and before the money was 
advanced a release was required, and accord- 
ingly it was produced and was acknowledged 
and recorded in August, 1872, but at the time 
this was produced and at the time it was un- 
doubtedly executed, Jackson had become 
clothed with the apparent title to the property 
—-he had ceased to be a mere trustee, and had 
no claim to the immunities or privileges of a 
trustee; and neither was his conduct or ac- 
tions entitled to the same legal presumptions 
in his favor as if he had been a mere tmstee. 
Therefore, under the circumstances, parties ad- 
vancing money on the faith of such title had 
no right to take the declarations of Jackson, or 
to assume that the release necessarily opa-ated 
on the 2d of October, 1871, to clothe Dyer with 
the absolute title to the property, discharged 
from the operation of the deed of trust. And 
as to the lien of the other defendants, (and the 
same rule is applicable to all of the defend- 
ants,) there was on the face of the title, upon 
the faith of which they advanced their money, 
enough to show that it was their duty to ascer- 
tain whether or not the debt, which the deed 
of trust had been given to secure, was paid. 

Jackson took the title on the 1st day of 
June, 1872, subject to the $30,000 note, and 
agreed to pay it or to hold his title subject to 
it. There was, therefore, on the record and 
on the face of his title at that time, something 
which contradicted the apparent effect of the 
deed of release purporting to be made on the 
2d of October, 1871, and therefore, the fact 
that the deed of release was not acknowledged 
and recorded till August, 1872, was of special 
significance, because if there had been a deed 
of release executed on the 2d of October, 1871, 
the propexty would have been entirely dis- 
charged from the operation of the deed of 
trust, and the recital in the deed of June 1, 
1872, could not be true. So that there was, on 
the face of the title and the record, enough to 
rouse suspicion and to show that it was the 
duty of any person who advanced money up- 
on the title to ascertam whether or not the 
deed of trust of the 1st of October, 1868, had 
been in fact discharged. If, then, it be ad- 
mitted that under ordinary circumstances full 
effect is to be given to the acts of a trustee 
as to property which he holds as such, still in 
this case, Jackson, fi'om the new relation which 
he assumed, having become clothed with the 
title, ceased to be a mere trustee, and the rule 
does not apply, and all parties were required 
to exercise legal dihgence to see that the title 
was valid and the property released from the 
lien of the deed of trust by the payment of the 
debt. 

The plaintiff is, therefore, entitled to a decree 
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to eaforce her lien against the property as the 
prior equity. 

This opinion of the circuit court was after- 
wards affirmed by the supreme court in Swiit 
V. Smith, 102 0. S. 412. 



SMITH (PETER t.). See Case No. 11,020. 

SMITH (PHAEO v.). See Cases Nos. 11,0G2 
and 11.063. 

SMITH V. PLYMPTON. See Case No. 13,- 
078. 



Case Wo. 13,09S. 

SMITH et al. t. POMEROY. 

[2 DUI. 414; i 5 Chi. Leg. News, 158.] 

Circuit Court, D. Minnesota. Dec. Term, 
1872. 

PAitTiBS — Absbst Uefesdants — Pdbdication — 
JuttiSDicTioN — Titles Under Deckees. 

1. Decrees and judgments of courts of general 
jurisdiction are presumptively regular. 

2. If the court pronouncing a decree had ju- 
risdiction to render it. such decree can not be 
collaterally impeached. 

[Cited in brief in Adams t. Cowles, 95 Mo. 
501, 8 S. W. 711.] 

3. What is requisite to confer jurisdiction 
over the property of absent mortgagors in bills 
to foreclose, considered, and the statute of the 
territory of Minnesota on that subject, con- 
strued. 

4. Titles acquired under sales upon decrees 
of foreclosure, where the court rendering the 
decree had jurisdiction, can not be collaterally 
impeached for errors or irregularities in the pro- 
ceedings in the cause in which the decree was 
rendered- 

This was an action of ejectment tried to a 
jury. It was one of numerous cases brought 
to test the title to the property in "Lambert 
& Co.'s addition" to St. Paul. 

E. C. Palmer and Officer & Chittenden, for 
plaintiffs. 

Gilfillan & Williams, H. J. Horn, Geo. L. 
Otis, and M. Lamprey, for defendant 

Before DILLON, Circuit Judge, and NEL- 
SON. District Judge. 

DILLON, Circuit Judge. This is an action 
of ejectment for lots 1, 2, and 3, in block 1, 
in Lambert & Co.'s addition to St. Paul. 
Both parties claim title under Charles K. 
Smith, who died intestate on the 28th day of 
September, 18G6. The plaintiffs have been 
admitted on the trial to be his heirs at law, 
and upon the documentary evidence intro- 
duced are entitled to recover unless the title 
of their ancestor has been divested by the 
foreclosure proceedings of one Vetal Guerin 
against the said Charles K. Smith, set up in 
the answer. It is under these proceedings 
that the defendant claims title to the lots 
in controversy; and the question in the case 
is whether the right of the said Smith was 
foreclosed by a valid decree, and the title 
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JudgCi and here reprinted by permission.] 
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to the premises vested in the purchaser by 
a valid sale under such decree. 

Record evidence has been introduced, show- 
ing that on the 25th day of February, 1851, 
Vetal Guerin, being the owner of ten acres 
of land, now in the city of St. Paul, and 
since platted under the name of "Lambert 
& Co.'s Addition" to the city, conveyed tlie 
same to Charles K. Smith, above named (the 
ancestor of the plaintiflfsX and that Charles 
K. Smith on the same day executed a mort- 
gage to Guerin, dated February 25th, 1851, 
to secure the sum of §200, due May 12th, 
1851, which mortgage was duly recorded. 

It is this mortgage which the defendant 
avers was subsequently foreclosed, and un- 
der which, it is claimed, the mortgaged prop- 
erty was sold by virtue of the foreclosure 
decree. These foreclosure proceedings are 
asserted to have taken place in the district 
court of the tenitory of Minnesota, for the 
county of Ramsey, in which the land in con- 
ti'oversy is situate; and to show the fact of 
the foreclosure the def,endant has introduced 
certain record evidence of proceedings in 
that coui't in 1851 and 1852 in a suit enti- 
tled Guerin v. Smith [unreported], and cer- 
tain oral evidence to show the loss of other 
portions of the records in said cause, and a 
deed pui-porting to have been made by a 
master under the decree rendered therein. 

By the statute then in force that court 
was a court of general chancery jurisdiction. 
Rev, St. Minn. 1851, c. 94. This statute pre- 
scribed in detail the mode of exercising 
chancery jurisdiction generally, and contain- 
ed special provisions respecting the "powers 
and proceedings of the court of chancery 
touching the foreclosure of moitgages." 

It prescribed, among other things, the 
mode of proceedingj-against absent defend- 
ants, in substance thh.t "In case of a bill filed 
against any defendant, against whom a sub- 
poena or process to appear shall issue, who 
shall fail to enter his appearance, and it shall 
be made to appeal-, by affidavit or otherwise, 
to the satisfaction of the judge, that the de- 
fendant is out of the territory, the judge 
may by order direct such defendant to ap- 
pear, plead, answer, or demur to the bill at 
a day to be fixed, not less than three nor 
more than six months from the date of the 
order, which order may be published in a 
newspaper for six weeks; and in case the 
defendant shall fail to appear and plead 
within the time limited, on proof of the pub- 
lication of the order to the satisfaction of 
the judge, the judge may order the bill to be 
taken as confessed, and render a decree as 
therein provided." Rev. St. 1861, p, 403, § 
15; Id, p. 468, § 57. 

The statute then in force contained this 
provision: "The clerk must keep among the 
records of the court a register of actions; he 
must enter therein the title of the action, 
with brief notes under it, from time to time, 
of all papei*s filed, and proceedings had 
therein." Rev. St 1861, p, 421, § 40. 
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It also contained a provision that "It shall 
not he necessary to enroll any decree in a 
court of chancery, hut immediately after any 
decree shall have heen pronounced, the bill, 
ans'.wer, and all other proceedings in the 
cause shall he attached together by the clerk 
and filed in his oflce," &e. Rev. St. 1861, 
p. 465, § 32. 

On this trial the original book called the 
"Register of Actions" has been introduced 
in evidence, and in relation to the suit of 
Guerin v. Smith, contains entries showing 
that the hill of foreclosure was filed Novem- 
ber 8th, 1851; that two subpoenas were re- 
turned by the sheriff that Charles K. Smith 
was not found, the one November 15th, 1851, 
the other December 15th, 1851; that an affi- 
davit for an order for publication was filed 
as follows: Ordered that "Charles K. Smith 
appear, plead, answer, or demur to the com- 
plainant's bill filed in this cause by the 1st 
day of April next," and that "this order be 
published in the Jlinnesotian six weeks suc- 
cessively, at least once each week. Dated, 
St. Paul, December 22d, 1851. Jerome Ful- 
ler, Chief Justice." It has been proved by 
the production of the original files of the 
Minnesotian from the state historical socie- 
ty that this order was published for the re- 
quired length of time. 

The register of actions also contains the 
enti-y of an order of the chief justice, filed 
April 3d, 1852, that the bill be taken as con- 
fessed, and an order of reference by the 
clerk as master; that the master made his 
report, which was filed May 10th, 1852, find- 
ing the sum of $213.92 due the complainant. 
It also contains the following entries: "De- 
cree filed May 20th, 1852; report of sale filed 
August 10th, 1832; final decree confirming 
sale and ordering distribution of surplus filed 
September 3d, 1832." 

The clerk and deputy clerk who made the 
entries in this register are both alive and 
have been examined as witnesses before you 
on this trial, and testify that after thorough 
search they cannot find the original files or 
papers in this foreclosure suit; that the or- 
ders and decrees of the court were never en- 
tered of record in any book, but were filed 
away at the time as the statute directs. 

The clerk has testified that he recollects 
that the bill in the said suit was to foreclose 
the mortgage from Smith to Guerin, before 
mentioned; and that he knew a decree of 
foreclosure was rendered and signed ordering 
a sale of the mortgaged premises by the 
clerk as master; that Lambert was the pur- 
chaser; that the sale was reported, and that 
an order was made and signed by the judge 
confirming the sale. A deed by the master 
to Lambert, dated August lOth, 1852, reciting 
the decree and sale and conveying the prop- 
erty, is also in evidence. 

Now, if you believe from the evidence that 
the bill in the said suit of Guerin v. Smith 
was one to foreclose the said mortgage of 
Februaiy 25th, 1851, embracing the lots in 



controversy; that an order for publication 
was directed by the chief justice of the court; 
that the order appearing in the files of the 
Minnesotian was published for six weeks,, 
respecting which last fact there is, indeed, 
no controversy; that subsequently a decree 
of foreclosure was rendered by the judge or- 
dering a sale of the mortgaged premises by 
the clerk as master; that the clerk sold the 
premises, though he failed to publish notice 
of said sale in more than one newspaper; 
and that the sale was reported to the court 
and a final decree ordered, confirming tlie 
sale and ordering a distribution of the sur- 
plus; and that the master made the deed ot- 
August 10th, 1852, introduced in evidence,— 
then we instruct you that the effect of this 
foreclosure proceeding, sale, and deed was 
to divest the said Charles K. Smith of title- 
to the mortgaged premises, and consequently 
the plaintiff, as his heir-at-law, cannot re- 
cover in this action. 

The court in which these proceedings were 
had was a court of 'original and general juris- 
diction in chaneerj', and if it rendered a de- 
cree of foreclosure of the said mortgage the 
presumption is both that it had jurisdiction 
to render such a decree, and that its proceed- 
ings were regular. 

The presumption of jurisdiction arising 
from the fact that a decree was rendered is 
not conclusive, but may be rebutted; and if 
it appears that it had no jurisdiction of the 
subject matter or the party defendant, its 
decree and all acts under it would be void. 

Where a decree of foreclosure is rendered, 
and a sale of property has been made there- 
under, it can not be attacked collaterally, and 
the title thus acquired overthrown, except on 
the ground that the court rendering the de- 
cree had no jurisdiction. If it had jurisdic- 
tion, no irregularity and no error in the ex- 
ercise of such jurisdiction can affect the title 
of a purchaser under the decree, even though 
the error or irregularity may be such that a 
revisory court on appeal would have reversed 
the decree. 

The district court of the territory of Min- 
nesota confessedly had jurisdiction of suits 
to foreclose mortgages upon lands within the- 
county where the court w^as being held. 

What would confer jurisdiction upon the 
court to render a decree of foreclosure? Un- 
der the statute in force at the time, and be- 
fore referred to (Rev. St 1851, c. 94), we an- 
swer this question as follows:— 

First There must be filed in the court a 
bill of complaint, describing the mortgage 
sought to be foreclosed, the mortgaged prem- 
ises, and making the mortgagor a defendant. 
This is necessary to call the judicial power 
into exercise. 

Second. A subpoena or process must issue- 
against the defendant, and be served upon 
him; or, if he was out of the territory or 
could not be found therein, the judge must 
make an order requiring the absent defend- 
ant to appear therein, which order must be 
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served personally on the defendant, or lie 
published in one or more newspapers in the 
territory, as required by statute, and the or- 
der of the judge (Rev. St. 1861, p. 453, § 14), 
but if such personal sei*vice or publication 
be made, and proof thereof be made to the 
proper judge or court, such court or judge 
has jurisdiction to render a decree thereon. 

The court, or under this statute the judge, 
"was authorized to determine whether the 
service or publication had been made, and 
its sufficiency and such determination, though 
erroneous, can not be revised in a collateral 
proceeding hy another court, but such deter- 
mination must stand and be respected until 
. it is reversed or set aside in some direct pro- 
ceeding. 

A distinction must be borne in mind be- 
tween a case where there is no service or no 
publication, and one which is defective, but 
which the proper court has adjudged to be 
sufficient, and upon such an adjudication ren- 
dered a final decree in the case. 

These principles, so essential to the stabili- 
ty of judicial titles, have had the sanction 
of the supreme court of the United States, and 
have been vindicated and enforced with great 
clearness and strength of reasoning in several 
of its published judgments. Voorhees v. 
Bank, 10 Pet [35 TJ. S.] 449, and eases cited; 
Cooper V. Reynolds, 10 Wall, [77 U. S.] 308. 

Views not in harmony with these have, we 
are awai*e, been sometimes held; but their 
undoubted effect is to encourage the picking 
of flaws in deeds and judicial proceedings in 
which confidence has been long reposed, 
thereby promoting litigation and precipitat- 
ing upon the community all of the manifold 
evils of insecure titles. It is, in our judg- 
ment, a misfoitune to any state where these 
views receive judicial sanction, and especially 
in the new states where property is rapidly 
advancing in value, as exemplified by the 
case in hand, in which ten acres of unimprov- 
ed land, worth in 1852 about ?700, is soon 
after platted into lots, which are now cover- 
ed with valuable improvements, made by 
purchasers, in good faith, and worth fifty or 
perhaps an hundred times that amount. 

There was a verdict and judgment for the 
defendant. 

As to jurisdiction and collateral attacks on 
decrees and judgments, see Salisbury v. Sands 
[Case No. 12,251]; Isaacs v. Price [Id. 7,097]. 



Case Ho. 13,093. 

SMITH V. POOR et al. 

[3 Ware, 148.] i 

District Court, D. Maine. April, 1858. 

CoitPOltATIOXS — DiREGTOllS— PkRSOSAI, LiaBILITT 

— Acts— Ultiia Vires— Misusb and Abuse of 
Office AL Powers— Suit by Stockholder. 

1. The acts of the directors of a corporation 
in the transaction of its business, are the acts 

1 [Reported by George E. Emery, Esq.] 



of the corporation. They bind the corporate 
body, but not themselves personally. 

2. This is when they act within the limits 
and scope of the powers granted to the corpora- 
tion. If they exceed tliese limits, tlieir acts 
are their own and they are personally responsi- 
ble, and not the corporation. 

3. Generally a stockholder can maintain no 
action against the directors or other agents of 
the corporation for a misuse or abiise of their 
ofiicial powers, by which the corporate property 
is wasted. The injury in such a case is a sin- 
gle and indivisible injury to the corporation and 
not a several injiiry to each stockholder, and 
the remedy must be sought in a single suit by 
the corporation. 

4. An exception is allowed when the acting 
directors fraudulently and by collusion refuse 
to institute a suit, or when they are tlie wrong 
doers. Then a suit in equity may be maintained 
against the directors by any of the stockhold- 
ers suing for themselves and all the other stock- 
holders. 

5. It seems tliat a stockholder is not debarred 
from maintaining an action either against the 
directors or the corporation for a private and 
personal wrong to himself, and not a wrong to 
him as a stockholder, which can he maintained 
by a stranger. 

This is a suit by [F. O. J- Smith] a stock- 
holder of the York & Cumberland Railroad 
Company against the defendants [J. A. Poor 
and others], ten in niimber, seeking to charge 
them personally for certain alleged misdoings 
in the management of the business of the cor- 
poi-ation as directors. The declaration sets 
forth that on the 12th of August, 1S4S, the 
company entered into a contract with John 
(x. Jlyers and others to make part of the 
road; that on the 3d of January, 1850, this 
conti-act was modified by a supplemental 
agreement, and on the 5th of August, 1851, 
all the previous contracts were consolidated 
into one duly made and binding on the cor- 
poration; that four of these defendants aft- 
erwards, they being directors and constitut- 
ing a majority of the board, well knowing 
these conti-aets and that they were obligatory 
on the corpomtion, disregarded and violated 
them, and particularly on the 15th of Maj-, 
1851, removed from office and from the em- 
ployment of the company one Robinson, who 
by the terms of the contract was agreed up- 
on and was entitled rightfully to act as chief 
engineer in the consti-uction of the road, on 
the pretense that he made false estimates of 
the amount of work done by the contractors 
and refused to pay for the same, in conse- 
quence of which the work was stopped, the 
road left unfinished, and the company in- 
volved in expensive and ruinous litigatiou, 
so that the stock of the road was greatly de- 
preciated and rendered wholly worthless, and 
the stockholders became liable for the debts 
of the company; and that afterwards on the 
11th of November, 1851, the other defendants, 
claiming to be directoi-s and acting as such 
in their official capacity, ratified and confirm- 
ed all these misdoings and thus made them- 
selves jointly responsible with the others. 
To this declaration there was a general ^e- 
muri-er. 
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Mr. Smith, pro se. 

Mr. Evans, for defendants. 

WARE, District Judge. The demurrer for 
the purposes of this hearing admits the truth 
of the facts alleged, hut denies their suffi- 
ciency to maintain the action. This is an 
action by a stockholder against the directors 
for negligence and misconduct in the man- 
agement of the affairs of the coi-poration. 
The general rule is that the acts done by 
the officers of a corporation are the acts of 
the corporation itself. A corporation aggi-e- 
gate is merely an artificial person without 
any natural organs of action and can act 
only thi-ough the instrumentality of natural 
persons. The old and primitive rule of the 
common law was that it could only speak 
and act by its common seal, but even this 
must be aflaxed to the paper or parchment 
by a natural person acting as its agent 2 
Kent, Comm. 222; 2 Bl, Comm. 472. The 
law or cliarter from which it derives its ex- 
istence, points out who these agents shall' 
be, usually as in this case, a board of di- 
rectors. It is only through these that it can 
exercise the powers and faculties with which 
it is clothed by the law. One of these facul- 
ties is that of acquiring rights and coming 
under obligations by means of contracts. 
But these contracts are made through the 
mstrumentality of the directors or other au- 
thorized agents, though when made they are 
the contracts of the cori}oration; all the 
rights and obligations which result from 
them accnie to the corporation and not to 
the instruments by which they are made. 
The agent is the mere conduit-pipe or the 
electric wire by which the corporate sanc- 
tion passes into the contract These contracts 
thus made are also performed or violated 
through the instrumentality of agents. The 
violation or breach of the contract is just 
as much an act of the corporation as the 
making of it or carrying it into execution. 
All the rights acquired by the contract inure 
to the benefit of the corporation, and all the 
liabilities resulting from its breach rest up- 
on it The agents by which these are effect- 
ed are equally strangers to the rights and re- 
sponsibilities. Such is the familiar and well- 
established doctrine of the law. 

On principle, then, it is not easy to see 
how the directors can be liable to this ac- 
tion. They are the mere instruments of the 
corporation both in making and breaking the 
eontiticts. And the decisions of the courts 
are in conformity with this theoi-y. Ang. & 
A. Corp. c. 9, §§ 311, 312. Nor, as I under- 
stand the plaintiff's argument, does he con- 
trovert the general doctrine. He relies on a 
distinction to take his case out of it. "While 
the directors act witliin the scope and limits 
of the powers granted to the corporation, it 
is not denied that as its general agents, their 
acts bind the corporate body, but do not 
bind themselves personally. But when they 



go beyond those powers and do acts not au- 
thorized by the charter, then their acts bind 
themselves and do not bind the corporation. 
And on this distinction the plaintiff seeks to 
hold the directoi-s personally responsible in 
this action. Id. c. 9. 

The question then arises, whether the case 
comes within the distinction. The act com- 
plained of is a breach on the part of the di- _^ 
rectors of a contract binding on the corpo- 
ration, and damages are sought for the loss 
and injury resulting from it. But this was 
an act done under color of official authority; 
for the directors act officially as much in 
violating a contract as in making and car- 
rying it into execution. They were not, there-- 
fore, acting beyond the scope of their power, 
but only exercising it wrongfully; it may 
be from an error of judgment, or it may be 
wantonly and maliciously. It was at most 
an abuse of their authority, and not a usur- 
pation of ungranted power. Such an abuse 
of power may be a wrong done to their prin- 
cipal, and if wantonly done they will be 
answerable for every loss or damage result- 
ing to the corporation. But it is not the less 
the act of the corporation and binding upon 
it in relation to third persons. The injury 
done to such parties is an injuiy done by the 
corpoi-ation, and the coi-porate body is alone 
responsible. See Ang. & A. Corp. e. 9, §§ 
311, 312, and the authorities therein cited. 
This would be an answer to the action if it 
were by a stranger. But in this case the 
plaintiff sues as a stockholder for an injury 
not peculiar to himself but common to all 
the stockholders; that is, an injuiy or dam- 
age to the common corpoiute property. The 
case is unlike that put at the argument of the 
directors using a patented article, of which 
a stockholder is the patentee. The injure 
in such a case is not done to him as a stock- 
holder but as a patentee. It is an illegal and 
fraudulent appropriation of his private prop- 
erty. It may be admitted that for such a 
wrong a stockholder would not be debarred 
of any remedy either against the company 
or directors; that would be open -to a stran- 
ger, for it is as such that he sues, and noth- 
ing is more common in law than for a person 
to have a right of action in one character 
which he cannot maintain in another, as a 
tnistee, executor, or administrator. The 
plaintiff's right of action in such a case does 
not grow out of his relations to the company. 
But in the case at bar the wrong complained 
of is peculiarly a wrong to the corporation. 
It is the common corporate property that has 
been depreciated. The injury to the plaintiff 
is derivative and secondary, and affects him 
so far only as he is entitled to a share of 
that property. In such a case a suit for any 
neglect or misfeasance of the du'ectors or 
other officers of the coi-poration must be 
against the company and not against the in- 
dividual wrong doers. Smith v. Hurd, 12 
Mete. [Mass.] 371; Smith v. Poor, 40 Me. 
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415. A stockholder cannot maintain an ac- 
tion against the treasurer of the company for 
wrongfully withholding from him a dividend, 
for the treasurer acting under color of office, 
his act is the act of his principal. The rule 
of law in such a case is respondeat superior. 
French v. Fuller, 23 Pick. 108. To prevent a 
failure of justice, and for that cause only, 
an exception is made to the general rule 
when the directors, by collusion, refuse to 
prosecute, or when they are themselves the 
persons charged with the neglect or mis- 
feasance. Then any of the stockholders may 
file a bill in equity against them, in their own 
behalf and in behalf of all the other stoek- 
holdei's, and in this case the corporation as 
the party having the legal and direct interest, 
must be brought before the court as a paiiy 
defendant Kobinson v. Smith, 3 Paige, 233, 
per "Walworth, Ch, But this is a suit at law 
and if it can be maintained every stockholder 
^ may, for the same reason, have his separate 
' action, and a door be opened to an indefinite 
multiplicity of suits. 

The case of Smith v. Poor, recently decided 
by the supreme court of this state, in one 
of its aspects bears a very close analogy to 
the ease at bar. There the plaintiff sued the 
directors as a contractor for a breach of con- 
tract; and also for loss and damage sustain- 
ed. by him as a stockholder, for alleged fraud- 
ulent acts done by them under color of offi- 
cial authority. The court ruled that in nei- 
ther aspect could the action be maintained; 
that for official misconduct of the directors the 
company was alone responsible to a stranger. 
And that an individual corporator, who has 
suffered damage, even in a private contract, 
by the misconduct or fraud of the director 
acting colore officii can maintain no action 
personally against them, but his only remedy 
is against the corporation. The present case 
is even stronger against the plaintiff than 
that. In that the injury set forth was sub- 
stantially personal and private to himself. 
Here it is primarily and peculiarly an injmry 
to the artificial or ideal person of the corpo- 
ration. In strict and technical law the cor- 
poration is the only party injured, and the 
plaintiff and other stockholders suffer wrong 
and damage only as component parts and 
members of this ideal personality. Technic- 
ally, also, the injury is simple and entire, 
a unity, and not several to the members and 
component parts, and as the injury is an en- 
tirety the remedy cannot be apportioned, but 
must be by a single suit; and in the excepted 
cases where the stockholders may maintain 
an action personally against the directors, all 
must unite, either actually or virtually, in 
the suit. 

This demuri'er is filed by one of the defend- 
ants, and it was contended at the argument 
that it may be sustained on grounds that 
ai'e peculiar to himself. I have not thought 
it necessary to consider these, as my opinion 
is that it is good, on grounds equally appli- 
cable to all. The demurrer adjudged good. 



(Case No. 13,095) SMITH 
Case No, 13,094. 

SMITH T. POTTS. 

p. Cranch. 0. 0. 123.] i 

Circuit Court, District of Columbia. June, 
1803. 

COSTIXUANCE— IKABILITY TO FiXD WlTXESS. 

The court will not continue a cause because 
the plaintiff cannot find out the place of resi- 
dence of his witness. 

Continuance on the ground that the plain- 
tiff could not find out the residence of his 
witness— refused. 



Case "No. 13,095. 

SMITH V. PRIOR. 
SAME V. O'CONNOR. 

[2 Sawy. 461; 4 Fish. Pat. Cas. 469; 4 O. G- 
633.] 2 

Circuit Court, D. California. Sept. 1, 1873. 

Patents— Co:KSTRt-cTi ox of Claisi— State of the 

Art— TJsEFOiiSESS — First Inventor- Ap- 

PLiCATiox for Patent. 

1. The claim in a patent is to be construed 
liberally in favor of the patentee, and in connec- 
tion with the specifications and accompanying 
drawings. 

2. The claim must, also, be considered in con- 
nection with the state of the art at the time 
it is made. 

3. The fact that the patented article has su- 
perseded all others before in use, and that the 
party charged with infringing has adopted it 
in the place of those before made and sold 
by him, constitutes strong evidence of useful- 
ness. 

4. The party who first invents and perfects 
the invention by producing a practical working 
machine, is entitled to a patent, even though 
another may have first conceived the general 
idea, and made some progress in its develop- 
ment short of constructing a practical machine. 

5. The Culpin closet patented in England is 
not an anticipation of Smith's invention. 

6. An application for a patent made within 
the two years required by the statute was re- 
jected, the claim being defective and not cover- 
ing the real invention. Another application was 
made within a reasonable time but not within 
the two years, upon the same specifications and 
drawings, with a corrected claim covering the 
invention, upon which a patent issued: Held, 
that under the circumstances the two applica- 
tions, for the purposes of the two years, will be 
regarded as one continuous proceeding dating 
from the filing of the first application. 

[Cited in Weston v. White, Case No. 17,- 
459.] 

[7. Cited in Buerk v. Imhauser, Case No. 2,- 
107, to the point that damages in patent cases 
must be confined to the direct and immediate 
consequences of the infringement, and should 
not embrace those which are both remote and 
conjectural.] 

[Final hearing on pleadings and proofs. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by L. S. B. Sawyer, Esq., and by 
Samuel S. Fisher, Esq., and here compiled and 
reprinted by permission. The syllabus and 
opinion are from 2 Sawy. 461, and the state- 
ment is 'from 4 Fish. Pat. Cas. 469.] 
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[Suit brought upon letters patent [No. lOG,- 
080] for "improvement in water-closet re- 
ceivers," issued to AVilliam Smith, August 2, 
1870. The claim and material parts of the 
specification are recited in the opinion. 




No- I. 




No. 2. 

[In the above engravings, Fig. 1 represents 
a front view of complainant's device, as 
shown in his patent. Fig. 2 represents a ver- 
tical section of the same. These are referred 
to and described by letters of reference in the 
portions of the specification quoted by the 
■court] 2 

M. A. Wheaton, for plaintiff. 
Alfred Rix, for defendant. 

SAWYER, Circuit Judge. I have had some 
difficulty in reaching a satisfactory conclu- 
sion in these cases, and in rendering my de- 
cision, I shall very briefly mention some of 
the principal points involved. 

One of the main points relied on by defend- 
ants is, that the specifications in the patent 
are insufficient to cover the claim of the 
plaintiff as now presented. It is insisted that 
the patent is for mere conformity, not for 
the form of the vessel, not for the change 
in the construction of the receiver of the wa- 
ter-closet. The language literally construed 
and the claim taken by itself may perhaps 
look so; but after considering the entire 
specifications and allegations, I think that 
this position is not tenable. The claim, it is 
true, might have been much bettei- expressed, 
and it probably would be if the paiiies were 
to draw the specifications after this criticism. 
I recollect trying but few cases where similar 
objections have not been made to the pat- 
ent, showing the difficulty of making speci- 
fications which shall cover exactly what the 

2 [From 4 Fish. Pat. Cas. 469.] 



party designs they shall covei*, and no more, 
so as to render the patent free from criticism 
in that respect. In the description here, it is 
said: "The nature of my said invention con- 
sists in constructing the receivers of water- 
closets, so that I am able to make the side 
where the pan is hung correspond to the 
shape of the pan, and thereby save the waste 
space which is left behind the pan in ordinary 
or common receivers. Heretofore the receiv- 
ers or containers of pan-closets have been con- 
structed of an oval bowl-shaped hopper, with 
a covering plate, having an enlargement on 
one side, into -which the pan swings when 
emptying. This construction forms a large 
space inside the receiver, behind the pan, 
which is not utilized, but, on the contrary, is 
detrimental to the closet in allowing obstruc- 
tions to collect and impede the working of 
the pan." 

Then there is a drawing given of the re- 
ceiver as he claims his receiver to be, specify-, 
ing each particular point, and, among others, 
he says: "AA represent the two parts of 
the receiver bolted together, with the pan 
hanging in it as open. It will be noticed that 
there is no waste space behind the pan; but 
that the receiver conforms to its shape," go- 
ing on and giving the particular description of 
each part of the instrument; and he further 
says: "By this mode of construction I am 
able to make a much more perfect article in 
form." 

Then he claims, "a receiver for pan water- 
closets, formed and constructed so that the 
side AD, into which the pan C swings for 
emptying, will conform to the shape of the 
pan, and avoid the waste space behind the 
pan, as in ordinary or common receivers, sub- 
stantially as and for the purpose set forth." 

It is true that he claims conformity in these 
parts, but that conformity is produced in the 
manner which he before described, wherein 
he gives a drawing, and gives each specific 
portion, and states the objects to be accom- 
plished by his invention. 

And then this space is to be saved substan- 
tially as and for the purposes indicated; that 
is to say, by means of the instrument in the 
form, and containing the parts before partic- 
ularly described. 

I think, therefore, it is a ciaim not merely 
for conformity, but conformity attained by 
the particular means which are here in the 
specifications set out, ?nd shown m the im- 
plement of which he has given a drawing. 

As 1 said before, that might have been 
more distinctly specified than it is, but taken 
together, and construed liberally In favor of 
the patentee, I think it substantially covere 
the case. 

It is insisted, also, that the claim is too 
broad— that it covers the lower part as well 
as the upper part. I think that defect may be 
obviated by considering the entire applica- 
tion, although there is some difficulty in the 
description upon that point also. It is diffi- 
cult to describe a matter of that kind dis- 
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tiuctly in language, but tlie patentee has giv- 
«n, generally, the description of the closets 
before used, and the particular difficulties to 
be overcome. He has also given a drawing 
of his own implement. All definitions must 
pre-suppose some knowledge of the subject 
matter, or knowledge of the matters referred 
to in giving the definition, and, of course, a 
reference is made to the state of the art as 
it before existed here. Any one having to 
deal with these matters must be supposed to 
have some acquaintance with the subject 
matter, and the state of the art A person, 
then, having a knowledge of the state of the 
art at the time, and taking the description to- 
gether, would find the description sufficient, 
although it doubtless might have been better. 
From the construction which I have before 
indicated, I am inclined to think it is suffi- 
cient in that particular. 

The next point is, as to whether the inven- 
tion is useful or not— whether it attains any 
■useful result The testimony shows, and the 
claim is, that it is useful in several particu- 
lars. One Is, that it dispenses with the space 
which in former closets existed behind and 
above the pan, and which was liable to clog 
up— fragments of paper getting behind and 
remaining there, and afterwards clogging the 
outlet Some witnesses, it is true, say that 
they have never heard any such objection, 
while several witnesses on the other hand 
testify that that objection did exist; that it 
was a serious one; and that this change ob- 
viated it. The testimony is, also, that it takes 
less iron; that it reduces the size, and makes 
a saving in the matter of transportation; that 
it takes up less room; and all these, it is 
■claimed, are useful results. Well, if all this 
is true, undoubtedly there is a useful result, 
and I think the testimony upon the whole 
shows it. 

Besides that, there is the testimony that 
these closets have superseded all others. That 
of itself is very strong evidence that there is 
some useful result attained. Llore than that, 
parties are here contesting the use of this in- 
vention. The defendants here are using this 
form. If there were no useful result in it, 
there would be no occasion for them to be 
here contesting this invention. They can 
malce and vend the closets they made before, 
if they are just as good. I think there is— 
that there must be— some useful result, and 
that these facts, in addition to the other testi- 
mony, ought to establish the point. I think 
there is a useful result, and that it is patent- 
able in that particular. 

The next objection is, that the defendants 
themselves first made a model in 1864, which 
is prior to the makuig of the machine by the 
plaintiff. There is testimony here tending to 
show that they did make some progress toward 
making the model, but the testimony also 
shows that they never reduced it to a prac- 
tical working machine for some time after- 
ward, after making the model and laying it 
aside; the party having gone to Eui'ope in the 



meantime and returned. It was afterward 
taken up, but the plaintiff had in the mean- 
time perfected his implement, and had made a 
practical working machine. I think on that 
score he is in advance of the defendants, and 
entitled to the patent as between him and 
them. With the defendants it was merely an 
undeveloped idea, so, far as making a machine 
and putting it in practice is concerned. 

It is contended that the Culpin patent in 
England is an anticipation. There is only one 
point on which it was contended that it is an 
anticipation, and that is, conformity in the 
pan, etc. I do not think that the Culpin ma- 
chine is any anticipation of this. It is a dif- 
ferent machine altogether, a machine of dif- 
ferent form or make, and it does not appear 
that it was a practical working machine. At 
all events, it is a very different working ma- 
chine from this, and I do not think it is an 
anticipation of this closet 

The next point presented is, that more than 
two years elapsed after the making and sell- 
ing of this machine by the plaintiff before he 
made his application for the patent. If that is 
true— if the final application on which the pat- 
ent was issued is to be taken as the date of 
the application— this point must be held good. 
He first made his machine in 1866. In 1866 
he presented an application for a patent, but 
his claim in that application is different from 
the claim here; that is to say, the form of the 
claim. That application was rejected. The 
claim there is "constructing the receiver of a 
water-closet of two pieces, which are joined 
together, making a vertical joint, whereby 1 
am enabled to make the receiver conform to 
the shape of the pan substantially, as herein 
shown and described." Now, that was re- 
jected on the ground that the claim was for 
casting in two pieces, and the casting of a 
machine in two pieces was not new. But the 
machine for which the claim was made was 
precisely the implement as finally patented. 
His descriptions were mainly the same, and 
his drawing was precisely the same as the one 
he now has, while the object to be accomplish- 
ed was evidently the same as he desires to ac- 
complish now. The description, among other 
things, says: "My invention consists in con- 
structing the receiver in two pieces and bolt- 
ing them together, whereby I am able to do 
away with the waste space behind the pan, 
and to save much expense In casting." Kow, 
one of the objects to be obtained, as is alleged, 
is to dispense with that waste space. His 
machine and drawings are the same. Then 
he says: "By this mode of construction I am 
able to make a much more perfect article in 
form, besides saving an important item in the 
weight of the casting and consequently of 
transportation." Again. His claim is "con- 
structing the receiver of a water-closet of two 
pieces, which are joined together, making a 
vertical joint, whereby I am enabled to' make 
the receiver conform to the shape of the pan 
substantially, as herein shown and described." 
The same ultimate object was to be accom- 
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plislied by dispensing witli the useless space. 
The same objects were to he accomplished 
then as now, hut he stated his claim in a dif- 
ferent foi-m. It was the same machine he was 
seeking to patent. 

Now, if the view which the patent office 
took is correct, that this claim was simply for 
casting in two pieces, and he had obtained a 
patent for that, it would not have covered the 
object covered by the present patent. The 
law in such cases prescribes what may be 
done where the patentee has failed to cover 
the points of his invention. He can surrender 
his patent and obtain another. It is the same 
invention, the same patent, the same draw- 
ings, but he has made an error in the presen- 
tation of his claim. He cannot only surrender 
once, but more than- once; until his reissued 
patent covers his invention. It is manifest 
that the plaintiff here endeavored in all his 
applications to cover this invention— the same 
invention. He did not stop upon the rejection 
on the ground stated, but after some corres- 
pondence with his attorney', and some little 
delay in which he does not appear to be at 
fault, he presents his claim again in another 
form, and it covers, as he supposes, the same 
invention as that sought In his first applica- 
tion; and the commissioner of the patent office 
must have considered that he was presenting 
his claim for the same invention, but that he 
had made an error in his prior claim; other- 
wise he would not, under the circumstances, 
have granted his patent upon the second appli- 
cation. 

I think it is the same machine, the same in- 
vention; a claim for the same thing that he 
sought originally — which is presented in the 
last claim; and that the different applications 
therefore connect themselves together for the 
pui-poses of the two years. That is to say, he 
made his application within the two years 
after he began to make and sell the machine; 
and although he failed to get his patent on his 
first application, for the reason given that the 
machine was not patentable, in the form in 
which he put it, he still renews his efforts, 
and files a new application for the same ma- 
chine—the same invention— putting in his 
claim in a different form, and finally obtains 
the patent for the thing which he really in- 
vented, and under the decisions cited — one 
from the supreme court of the United States, 
and one from one of the circuit courts — I think 
his claims connect themselves together; that 
is, his application for his patent— the thing 
which he desired to obtain, which he con- 
ceived he had invented, when first made — is 
for the same machine as that for which he has 
finally obtained his patent upon a corrected 
application; and he sought to cover the same 
points in both applications. And he has fol- 
lowed it up, and the interval which elapsed 
between the rejection of the first and the filing 
of the later application, does not make a ma- 
terial delay in view of the explanation in the 
testimony relating to it. His counsel resided 
in Kew York at that time. The communica- 



tion was by steamer. He began to corres- 
pond with his counsel immediately, and he fol- 
lowed the matter up, and finally succeeded in 
obtaining his patent. I think he has made the 
connection. The application for this invention 
is to be regarded as dating from the filing of 
the first application, he only changing the 
form of his claim. 

These are the main points. There are one 
or two points I have some hesitation about, 
but I have concluded to give judgment for the 
plaintifC. 

It only remains to consider the question of 
damages. That is always a difficult point in 
patent cases. I have taken into consideration 
the facts in relation to this class of closets and 
the prices which the plaintiff sold at before 
the defendants came into the market as com- 
petitors, together with the fact of the reduc- 
tion of prices caused by competition, and the 
nearest I can come at it is to allow four dol- 
lars a closet; I think that is not extravagant. 
In the case of Smith v. Prior, the damages 
are $600; and in the case of Smith v. O'Con- 
nor, §632. I shall not, however, double or 
treble these damages in view of the fact that 
there is reasonable ground of contest between 
these pai-ties. 



Case No. 13,096. 

SMITH V. QUEEN. 
[1 Oraneh, C, O. 483.] i 

Circuit Court, District of Columbia. June, 

1808. 

COUKTS — Jl'KlSDICTIONAl. A.3IOUNT — JUDGMENT — 

Paymexts. 
In an action of debt on a sealed note, if the 
verdict be rediiced below twenty dollars by 
payments proved at the trial, judgment of non 
pros, must be entered. 
[Cited in Hellrigle v. Dulany, Case No. G,- 
343.] 

Debt [by Smlrn, for the use of Higden, 
against Nicholas L. Queen], on a note under 
seal. There were payments proved which re- 
duced the amount due to seventeen dollars 
and thirty cents. 

The verdict is, "We find for the plaintifT 
and find the sum due on the note to be seven- 
teen dollars and thirty cents." 

Mr. Van Home, for defendant, moved for 
judgment of non pros., imder Act Md. 1798, 
c. 68, § 9. 

Mr. Caldwell. The courts in Maryland are 
expressly limited. The jurisdiction of tliis 
comt is general. See Act Cong. Feb. 27, 1801, 
§ 5 (2 Stat. 106), and May 3, 1802, § 4 (2 Stat. 
194). If the defendant can defeat the plain- 
tiff before a justice of the peace, by not plead- 
ing discount, &c., and can defeat the plaintiff 
in this court by pleading discount, the plain- 
tiff would be totally defeated. The plaintiff 
cannot always ascertain what sum he ought 
to credit. The defendant may refuse to set- 
tle accounts, &c. 

1 [Reported by Hon. William Crancn, Chief 
Judge.] 
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Curia advisari vidt. December term, ISOS, 
judgment of non pros. Avas entered. See 
"WooUey t. Cloutman, 1 Doug. 2rii; Wase v. 
Wyburd, Id. 24.Q; Ailway v. Burrows, Id. 
263; Wiltshire v. Lloyd, Id. 381, 382; Pitts 
V. Carpenter, 2 Sti-ange, 1191. 



Case No. 13,097. 

SMITH et al. v. REYNOLDS et al. 

[10 Blatchf. 85; 3 0. G. 213; Cox, Manual 
Trade-Mark Cas. 223; 6 Am. Law T. 3S.] i 

Circuit Court, S. D. New York. June 20, 1872. 

Trade-Makk — Declaration unpeu Oath — Cer- 
tificate BY Commissioner of Patents. 

Section 77 of the act of July 8th, 1870 (16 
Stat. 210), provides, as a requirement for ob- 
taining a trade-mark, the filing, in the patent 
office, of a declaration, under oath, as to the 
right to the ti-ade-mark. A certificate by the 
commissioner of patents, of the deposit, for reg- 
istration, of a trade-mark, of which a copy is 
given, and of the filing of a statement, of which 
a copy is annexed to the certificate, (but which 
statement does not contain any such declara- 
tion.) and that the party depositing the trade- 
mark has otherwise complied with the act, and 
that the trade-mark has been registered and re- 
corded, and will remain in force for a period 
named in the certificate, is 'not evidence of the 
filing of such declaration. 

2 [This was a motion for an injunction in 
a suit brought by J. Lee Smith & Co. 
against Robert Reynolds and Samuel Ja- 
cobs, doing business as Reynolds & Jacobs, 
to restrain the defendants from the further 
alleged infringement of a trade-mark, which 
the complainants claimed to have registered 
in accordance with the provisions of the act 
of congress of July 8, 1870. The only ques- 
tion that appears to have been considered 
upon the hearing of the motion was the suffi- 
ciency of the complainants' proofs as to the 
regularity of the registration upon which 
they relied. For proof upon this point they 
produced a certificate signed by the commis- 
sioner of patenti,, and under the seal of the 
patent office, said certificate being to this 
effect, viz., that "J. Lee Smith & Co., of New 
York, did, on the 30th day of December, 1870, 
deposit in the United States patent office, for 
registration, a certain trade-mark for paints, 
whereof a copy is hereto annexed; that they 
filed therewith the annexed statement; and 
having paid into the treasury of the United 
States the sum of twenty-five dollars, and 
otherwise complied with the act of congress 
in such ease made and provided, the said 
trade-mark has been duly registered and re- 
corded in the said patent office, and will re- 
main in force for thirty years from the 
twenty-first day of February, one thousand 
eight hundred and seventy-one." 

[The statement accompanying this certif- 
icate was as follows: "To all whom it 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
Cox, Manual Trade-Mark Cas. 225, contains 
only a partial report.] 

2 [From 3. 0. G. 213.] 



may concern: Be it known that we, J. Lee 
Smith & Co., of the city of New York, of 
the county and state of New York, use a 
trade-mark for paints, of which the follow- 
ing, together with a fac-similei hereto at- 
tached, is a correct description. The said 
trade-mark consists of the illustration of a' 
crown, as is clearly shown in the fac-simile. 
It is applied as a brand, by stencil-plate or 
die, to the casks, eases, or vessels contain- 
ing the said paint, printed upon labels or- 
wrappers which are applied to said cases or- 
vessels, or upon the business cards, notices,, 
or' placards advertising the paints to the- 
public."] 2 

John Hough, for plaintiffs. 
Frederic S. Blount, for defendants. 

BLATCHFORD, District Judge. This bill 
is founded on a statutory right to a trade- 
mark, claimed under the provisions of sec- 
tions 77 to &t of the act of July 8th, 1870^ 
(16 Stat. 210-212). Section 77 provides, that 
any firm domiciled in the United States,, 
"and who are entitled to the exclusive use- 
of any lawful trade-mark, or who intend to- 
adopt and use any trade-mark for exclusive- 
use within the United States, may obtaim 
protection for such lawful trade-mark, by- 
complying with the following requirements.**" 
One of those requirements is, "the filing," in 
the patent office, "of a declaration, under 
the oath of * * * some member of the* 
firm, to the effect, that the party claiming 
protection for the trade-mark has a right ta 
the use of the same, and that no other per- 
son, firm or corporation has the right to 
such use, either in the identical form, or hav- 
ing such near resemblance thereto as might 
be calculated to deceive, and that the de- 
scription and fac-similes presented for rec- 
ord are true copies of the trade-mark sought 
to be protected." On complying with these- 
requirements, the trade-mark is to remain 
in force for thirty years from the date of the- 
registration. The bill avers the filing of" 
such declaration. The defendants, in their 
answer, put in issue this allegation, among- 
others, and require proof of the same. No 
proof is given that such declaration was- 
filed. A certificate is produced, signed by 
the commissioner of patents and under the- 
seal of the patent office, setting forth, that 
"J. Lee Smith & Co.," of New York, (which 
is a firm composed of the plaintiffs,} did, on 
the 30th of December, 1870, deposit in the- 
patent office, for registration, "a certain 
trade-mark for paints, of which a copy is^ 
hereto annexed;- that they filed therewith: 
the annexed statement, and, having paid in- 
to the treasury of the United states the- 
sum of twenty-five dollars, and otherwise- 
complied with the act of congress in such: 
ease made and provided, the said trade-mark 
has been duly registered and recorded in 
the said patent office, and will remain in. 

I 2 CFrom 3. O. G. 213.] 
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force for thirty years from the 21st day of 
Pehrimry, 1871." The statement annexed to 
the certificate does not contain any such 
declaration as that referred to. The decla- 
ration is required to he "filed." The only 
tliiui? certified to have been "filed" is the 
"annexed statement." 

It is urged, that the certificate that the 
parties have "otherwise complied with the 
4ict of congress in such ease made and pro- 
vided," and that the trade-mark "will re- 
main in force for thirty years" from the day 
named, covers the point; and that, in an- 
alogy to letters patent for an invention, the 
-certificate is evidence of a compliance with 
the requisite preliminary steps. But, ■ I do 
not think this position Is a sound one. A 
patent, heing authorized to he granted on 
evidence on which the commissioner of pat- 
ents is to decide, the fact that he grants the 
patent is held to he primfi facie evidence 
that the proper proofs were laid heforehim 
iind were satisfactoiy, he being made, by the 
statute, the proper judge of the suflSeiency 
:and competency of the proofs. Philadelphia & 
T.R.Co.v.Stimpson,14 Pet. [39 U.S.] 4i8,4o8; 
Seymour v. Osborne, 11 Wall. [78 TJ. S.] 516, 
540. But, in respect to a trade-mark, the 
statute does not authorize the commissioner 
•of patents to issue any letters patent there- 
for, or to issue any certificate containing a 
grant thereof. The only certificate he is 
authorized to issue in reference to the orig- 
inal registration of a trade-mark is that 
provided for by section 80, wbich enacts as 
follows: "The time of the receipt of any 
trade-mark at the patent office for registra- 
tion shall be noted and recorded, and copies 
of the trade-mark, and of the date of the 
receipt thereof, and of the statement filed 
therewith, lander the seal of the patent ofiiee, 
certified by the commissioner, shall be evi- 
dence in any suit in which such trade-mai'k 
shall be brought in controversy." A certi- 
fied copy of the trade-mai'k, of the date of its 
i-eceipt, and of the statement filed therewith, 
(that is, a copy of everything filed and re- 
corded, and of the memorandum of the date 
of the receipt thereof,) is made evidence. 
But, such copy is evidence only that what is 
shown by it to have been filed was tiled. 
It is not evidence that anything required by 
the statute to be filed, and not shown by the 
certificate, or by the statement annexed to 
it, to have been filed, was filed. The certif- 
icate of the commissioner, that the parties 
"otherwise complied" *with the act, cannot 
be substituted for the judgment which a 
court must pass as to whether there was a 
declaration filed, and one under oath, and 
complying, as to its contents, with the stat- 
ute. The court is to judge, from the "state- 
ment," whethei the requirement of recording 
"the class of merchandise and the particular 
description of goods comprised in such class, 
by which the trade-mark has been or is in- 
tended to be appropriated," was complied 
•with, and whether the requirement of re- 



cording a description of the mode in which 
the trade-mark "has been or is intended to 
be applied and used," was complied with. 
So, it is equally for the court to judge wheth- 
er the requirement as to the filing of the 
proper declaration was complied with. The 
general certificate of the commissioner can- 
not be taken as evidence on the subject. 

The certificate, that the trade-mark has 
been duly registered and i-ecorded in the 
patent oflice, and will remain in force for 
thirty years from the day specified, adds no 
force to the effect of the certificate. The 
statute says, that the thirty years shall run 
from the date of the registration, tliat the 
time of the receipt for registration shall be 
recorded, and that the certificate shall cover 
a copy of the date of the receipt. The date 
given in the certificate, as the date from 
which the thirty years is to run, is to be 
regarded as intended for the date of reg- 
istration; and the date previously named in 
the certificate is the date of the receipt for 
registration, in this view, the certificate 
intends to show when the trade-mark will 
expire; and the certificate that it has been 
registered and recorded, and will remain in 
force for thirty years from the day named, 
is only equivalent to saying that such day 
is to be taken as the date of the registration. 
The date given in the certificate as the date 
of deposit for registration is not regarded 
by the certificate as the date of registration 
and recording. 

On these grounds alone, the motion for an 
injimction, now made, must be denied, with- 
out considering any of the other points 
raised. 

[NOTE. Full proofs were taken for final 
hearing, and a motion made for an injunction to 
restrain the use by defendants of plaintiffs' 
trade-mark. The motion was denied. Case No. 
13,09 S. The cause then came on for final hear- 
ing, when the bill was dismissed. Id. 13,099.] 



Case Wo. 13,098. 

SMITH et al. v. REYNOLDS et al. 

[10 Blatchf. 100; 3 O. G. 214; 6 Am. Law T. 
41; Cox, Manual Trade-Mark Cas. 225.] i 

Circuit Court, S. D. New York. July 27, 1872. 

Tbade-Makk — Parties Owning — Firm Name — 
Device — Kegistratiox. 

1. The firm of .1. & Co., in registering a ti-ade- 
mark for paints in the patent office, under sec- 
tions 77, &c.,- of the act of July 8th, 1870 (1(: 
Stat. 210), recorded, as the names of the par- 
ties desiring the protection of the trade-mark, 
and their residences and places of bvisiness, 
"J. & Co., of No. 276 Pearl street, in the city 
of New York, county and state of New York, 
and engaged in the manufacture and sale oi 
paints at said New York," and nothing further: 
Held^ that it was not necessary to record the 
name of each of the individual partners of the 
firm, and his place of residence, and that the 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission. 
Cox, Manual Trade-Mark Oas. 225, contains 
only a partial report.} 
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residence and place of business of the firm, as 
-the party desiring the protection, were sum- 
'Cicntly stated. 

2. The act requiring that "the class of mer- 
-chandise, and the particular description of 
soods comprised in such class, by which the 
trade-mark has been or is intended to be appro- 

, priated," shall be recorded, it is sufficient, where 
-a trade-mark is claimed for paints generally, 
merely to specify paints as the class of mer- 
■chandise, without specifying any description of 
.paints. 

3. The illusti'ation of a crown, applied as a 
Tjrand, bv stencil plate or die, to vessels con- 
"taining paints, or printed on labels or wrap- 
l)ers applied to such vessels, or on notices ad- 
vertising such paints, may be a lawful trade- 
juark, under said act, because, when used in 
connection with paints, it may designate, by as- 

•sociation in the minds of purchasers of and 
♦dealers ino paints, the origin or ownership of 

-such paints, as being in a particular manu- 

'facturer. 

4. The illustration of a crown being claimed 
Ijy J. & Co., as a trade-mark for paints gener- 
ally, under said act, and it being alleged that 
H. had infringed such right, and it appearing 
-that a brand of a crown had been used by B., 
for white lead alone, of a particular quality and 
•description, made by him continuously, from a 

period prior to the use, and the registration, 
•of such brand as a trade-mark by J. & Co., and 
mntil R. purchased from B. his paints, mate- 
rials and labels, and the right to use them, in- 
•cluding the labels embodying the device of a 
<;rown, and that R.,.from the time of his pur- 
^chase, which was prior to such registration, 
had continuously used the device of a crown on 
some description of paints: Held, that, at the 
time of registering the trade-mark, J. & Go. 
had no right to the use of it for paints general- 
ly, because R. then had a right to use it for the 
•class of paints for which B., as well as R., had 
previously used it. 

5. A registration, under the act. must stand 
■or fall, as a whole, for that to which the reg- 
istration declares it is intended to appropriate 
it, there being no provision for maintaining a 
■-suit on it, where the grant is valid as to a part, 
but not as to the whole. 

[This was a bill In equity by J. Lee Smith 
-and others against Robert Reynolds and 
Samuel Jacobs to restrain the infringement 
'Of a trade-mark. A motion for an injunction 
was denied. Case No. 13,097. Proofs were 
■taken for final hearing, and a motion again 
made for an injunction restraining the use 
•by defendant of plaintiffs' trade-mark.] 

John Hough, for plaintiffs. 
Frederic S. Blount, for defendants. 

BLATOHFORD, District Judge. The 77tli 
-section of the act of July Sth, 1870 (16 Stat. 
210), provides, "that any person or firm domi- 
ciled in the United States, * » « and who 
are entitled to the exclusive use of ^ny law- 
ful trade-mark, or who intend to adopt and 
use any trade-mark for exclusive use -within 
the United States, may obtain protection for 
-such la-tvful trade-mark, by complying with 
the following requirements, to wit: First. 
By causing to be recoi ded in the patent oflice 
the names of the parties, and their residen- 
•ces, and place of business, who desire the pro- 
tection of the trade-mark. Second. The class 
of merchandise, and the particular descrip- 
rtion of goods comprised in such class, by 
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-which the trade-mark has been or is intended 
to be appropriated. Third. A description of 
the trade-mark itself, with fae-similes there- 
of, and the mode in which it has been or is 
intended to be applied and used. Fourth. 
The length of time, if any, during which the 
trade-mark has been used. Fifth. The pay- 
ment of a fee of twenty-five dollars, in the 
same manner and for the same piu-pose as 
the fee required for patents. Sixth. The com- 
pliance with such regulations as may be pre- 
scribed by the commissioner of patents. 
Seventh. The filing of a declaration, under 
the oath of the person, or of some member 
of the firm, * * * to the effect, that the 
party claiming protection for the trade-mark 
has the right to the use of the same, and that 
no other person, firm or corporation has the 
right to such use, either in the identical form, 
or having such near resemblance thereto as 
might be calculated to deceive, and that the 
description and fac-similes presented for rec- 
ord are true copies of the trade-mark sought 
to be protected." By -section 7S, such trade- 
mark is to remain in force for thirty years 
from the date of such registration; "and, 
during the period that it remains in force, it 
shall entitle the person, firm or corporation 
registering the same to the exclusive use 
thereof, so far as regards the description of 
goods to which it is appropriated in the state- 
ment filed under oath as aforesaid, and no 
other person shall lawfully use the same 
trade-mark, or substantially the same, or so 
nearly resembling it as to be calculated to 
deceive, upon substantially the same descrip- 
tion of goods." Section 79 provides, that, if 
any person or corporation "shall reproduce, 
counterfeit, copy or imitate any such record- 
ed trade-mark, and affix the same to goods 
of substantially the same descriptive proper- 
ties and qualities as those referred to in the 
registration," the party aggrieved shall "have 
his remedy according to the course of equity, 
to enjoin the wrongful use of his trade-mark, 
and to recover compensation therefor, in any 
court having jurisdiction over the person 
guilty of such wrongful use;" and that, "the 
commissioner of patents shall not receive 
and record any proposed trade-mark which 
is not and cannot become a lawful trade- 
mark, * * * or which is identical with a 
trade-mark appropriate to the same class of 
merchandise, and belonging to a different 
owner, and already registered or received for 
registration, or which so nearly resembles 
such last mentioned trade-mark as to be like- 
ly to deceive the public." 

On the 30th of December, 1870, the firm of 
J. Lee Smith & Co. filed in the patent oflace 
a petition, signed by themselves, in which 
they are described as of "JS'o. 27(5 Pearl street, 
in the city of New York, county and state of 
New York, and engaged in the manufacture 
and sale of paints at said New York," and in 
which they represent, "tliat they have used 
for fifteen months last past, are now using, 
and have the right to use, a trade-mark for 
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said paints, -which is correctly represented 
and set forth in the annexed fac-simile and 
statement," and pray "that said trade-mark 
may he registered and recorded in the patent 
office according to law." The "statement" 
thus referred to was in these words: "To 
all whom it may concern: Be it known, that 
we, J. Lee Smith & Co. of the city of New 
York, in the county and state of New York, 
use a trade-mark for paints, of which the fol- 
lowing, together with the fac-simile hereto 
attached, is a correct description. The said 
trade-mark consists of the illustration of a 
crown, as is clearly shown in the fac-simile. 
The crown may be of the shape and style 
shown, or of any other suitable form. It is 
applied as a brand, by stencil plate or die, to 
the casks, eases, or vessels containing the 
said paint, printed upon labels or wrappers 
which are applied to said cases or vessels, 
or upon the business cards, notices or pla- 
cards advertising the paints to the public." 
Accompanying these papers was an oath, 
made by a person described therein as "a 
member of the firm of J. Lee Smith & Co., 
and representing the firm of J. Lee Smith & 
Co., the above named petitioner," and setting 
forth, "that, according to the best of his 
knowledge and belief, the description and 
fac-simile herewith presented for record are 
true copies of the trade-mark sought to be 
protected, that they have a right to the use 
of the said trade-mark, and that no other 
person, firm or corporation has the right to 
such use, either in the identical form or hav- 
ing such near resemblance thereto as might 
be calculated to deceive." The patent office 
required the applicants to strike out from the 
"statement" these words: "The crown may 
be of the shape and style shown, or of any 
other suitable form;" and they were strick- 
en out by them. As thus amended, the 
trade-mark was registered on the 21st of 
February, 1871. Thereupon, under that date, 
the patent office issued a certificate, certi- 
fying, "that J. Lee Smith & Co. of New 
York, New York, did, on the thirtieth day of 
December, 1870, deposit in the United States 
patent office, for registration, a certain trade- 
mark for paints, whereof a copy is hereto an- 
nexed, that they filed therewith the annexed 
statement, and, having paid into the treas- 
ury of the United States the sum of twenty- 
five dollars, and otherwise complied with the 
act of congress in such ease made and pro- 
vided, the said trade-mark has been duly 
registered and recorded in the said patent 
office, and will remain in force for thirty 
years from the twenty-first day of Februai'y, 
one thousand eight hundred and seventy- 
one." The "statement" and fac-simile are 
annexed to the certificate. The fac-simile 
shows one drawing of a crown. 

The bill in this ease is founded upon the 
statutoiy right thus claimed to have been ac- 
quired to such trade-mark, and is filed by 
the members of the said firm of J. Lee Smith 
& Co., and alleges, that the defendants ai*e 



selling paint contained in casks, cases or ves- 
sels, upon which said trade-mark, or an imi- 
tation thereof, bearing such near resem- 
blance thereto as is calculated to deceive, is 
applied as a brand, by stencil plate or die, 
or by labels or wrappers upon which said 
trade-mark, or said imitation thereof, has 
been printed, and have also used the said 
j trade-mark, or said imitation thereof, upon 
the business cards, notices and placards ad- 
vertising the defendants' paints to the pub- 
lic. The plaintiffs move for an injunction to- 
restrain such use of such trade-max*k. Pull 
proofs have been taken for final hearing, on 
both sides, and on them the motion is made. 

It is objected to the validity of the regls- 
ti-ation in this case, that the nanjes of the- 
parties and their residences and places of 
business were not caused to be recorded in 
the patent office by the parties desiring the 
protection of the trade-mark. It is insisted, 
that the name of each of the individual part- 
ners composing the firm, and his place of resi- 
dence, should have been set forth. But, it 
is to be noted, that the statute gives the piiv- 
ilege to any "firm domiciled in the United 
States," as well as to any person domiciled 
therein. In this view, in the case of a firm, 
it is sufficient if the name of the firm is given, 
provided the trade-mark is claimed by the- 
firm, as a firm. Giving the name of the finn 
is giving the name of the party desiring the 
protection. The statute reqiures the declara- 
tion, under the oath of some member of the 
firm, to be to the effect, that "the party claim- 
ing protection," that is, the firm, has a right 
to the use of the same, &c. So, also, setting 
forth that the firm is "of No. 276 Pearl street, 
in the city of New York, county and state of 
New York, and engaged in the manufacture 
and sale of paints at said New York," is a 
sufficient statement of the residence and 
place of business of the firm, as the party 
desiring the protection. 

It is also objected, that, although the regis- 
tration papers specify "paints" as the class of 
merchandise, yet there is no designation of 
the particular description of goods comprised 
in such class, to which the trade-mark is or 
is to be appropriated. But the parties describe 
themselves as engaged in the manufacture 
and sale of paints generally, and it is a ti-ade- 
mark for paints generally which they state- 
they use and have a right to use, and desire 
to have protected. They cover the whole 
class of merchandise caUed "paints," and 
every description of goods comprised in such 
class. That being clearly stated by them, any 
further specification was unnecessary. 

It is insisted, by the defendants, that the 
illustration of a crown, applied as set forth 
in the "statement," is not tlie subject of a 
lawful trade-mark, because it does not indi- 
cate the true origin or ownership of the paint. 
The statute protects only that which is or can 
become a lawful trade-mark. It declares, that 
the mere name of a person, firm or corpora- 
tion cannot be a lawful trade-mark, but that 
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■such name, accompanied by a mark suf- 
ficient to distinguish it from the same name 
-when used by other persons, may be a la^Tfui 
trade-marli. A fortiori, a marlc or device dis- 
tinguishable from other marks, when used in 
■connection -with a particular article, may 
xJesignate, by association in the minds of pur- 
■chasei-s of and dealers in such article, the 
origin or ownership of such article, as being 
in a particular manufacturer, and thus be a 
lawful trade-mark, Delaware & H, Canal 
Co. V. Clark, 13 WaU, [80 U. S.] 311. The 
practice of the patent office, in registering 
tiade-mai-ks, under the act of 1870, has been 
in accordance with this view, and properly so. 
It has, on discussion, authorized, as lawful 
trade-marks, the letter X, applied to brooms, 
und the letter D, encompassed by the figm-e 
•of a lozenge, applied to loom temples. Com'rs 
Dec. 1870, p. 142, and Id. 1871, p. 24S. In the 
<'ase of Morrison v. Case [Case No. 9.845], it 
wiis heJd. that, under the act of 1870, the 
-\vords, "The Star Shirt," and those words with 
the device of a six-pointed star used in con- 
nection therewith, and the device and words, 
"The * Shirt," used as a trade-mark in con- 
nection with the manufacture and sale of 
men's and boys' shirts, and taken by dealers 
41S designating the shirts made by a particu- 
hir manufacturer, are a lawful trade-mark. 
There can be no doubt, that a simple illus- 
tration of a crown, to be applied in use as 
■designated to this case, in connection with 
paints, to indicate their origin and ownership, 
is a lawful trade-mark, imder the statute. 

The principal defence set up in the answer 
•of the defendants is, that, in October, 1868, 
the Bridgewater Paint and Color Works Com- 
pany, then doing business in the city of New 
York, made a label, brand or ti-ade-mark of 
31 crown, which was used for white lead alone, 
of a particular quality and description, man- 
ufactured by said company for J. J. Vogt & 
Co., of Cleveland, Ohio, the same being an im- 
print on paper, consisting of the words, "Gold- 
en Crown," with the illustration of a crown 
underneath them, and, underneath the crown, 
jin illustration of a heraldic coat of arms, and, 
on the left of the coat of arms, the words, 
"manufactured expressly for J. J. . Vogt & 
•Co.," and, on the right of the coat of arms, 
the words, "No. 32 Public Square, Cleveland, 
■Ohio," and, underneath the whole, the words, 
"White Lead;" that the said company, of 
■svhich the defendant Reynolds was one of the 
■copartners, having been dissolved, its busi- 
ness in the manufacture of paints was con- 
tinued by the defendant JEleynolds and one 
Jacob Israel, under the name of Reynolds & 
■Co., and the same quality of white lead was 
<;ontinued to be manufactured by them, and 
was distinguished by a brand, label or die, 
•consisting of an inner circle, within which, 
nt the top, was the illustration of a crown, 
mud underneath that the letters "XX," and 
underneath those letters the words, "Reyn- 
olds & Co.," and outside of such circle a sec- 
-ond circle, and in the ring between the two 



circles, the words, circumferentially, "Pm'e 
English AVhite Lead;" that, the copailne.ship 
of Reynolds «& Co. having expired January 
1st, 1872, the defendants, under the firm of 
Reynolds & Jacobs, continue the manufacture 
of the same quality of white lead, using the 
same brand, die or label which had been used 
by Reynolds & Co. since February, 1870, as a 
trade-mark; and that, in Febraary, 1870, the 
defendant Reynolds procured the brand to be 
made of such trade-mark for Reynolds & Co., 
whieli they and the defendants have ever 
since constantly and uninterruptedly used, to 
designate a particular quality of white lead 
manufactured by them. 
The defendants have used the illustration 
i of a crown, as a device, and as part of a 
brand or label, on packages containing white 
lead ground in oil, and on packages contain- 
ing blanc de zinc, or zinc ground in oil. Al- 
though the device of a crown was adopted and 
used by the defendant Reynolds, in the shape 
in which the defendants now use it, in Feb- 
ruaiy, 1870, and the plaintiffs did not file their 
first statutory papers in the patent office until 
December, 1870, yet the plaintiffs show that 
they adopted and used their device of a 
crown as early as December, J.869. In reply 
to this, the defendants show the use, by the 
Bridgewater Paint and Color Works Com- 
pany, in 1868, and from that time until its 
dissolution, of the device of a crown on three 
different forms of label, put upon packages 
containing paints made by them. One is the 
form hereinbefore referred to as set forth in 
the answer. Another contained the simple 
device of. a crown, and the words, "Pure Eng- 
lish White Lead, J. J. V. & Co." The other 
contained an illustration of a heraldic coat 
of arms, resembling very much the coat of 
arms of the crown of Great Britain, embody- 
ing the device of a crown as an integi-al 
pa.rt of it, and the words, "Pure English 
White Lead, ground expressly for J. J. Vogt 
& Co., 32 Public Square, Cleveland, Ohio." 
They also show, that, in November, 1869, 
the defendant Reynolds purchased from the 
Bridgewater Paint and Color Works Compa- 
ny, their paints, materials and labels, and 
the right to use them, including the labels 
embodying the device of a crown. The de- 
fendant Reynolds has, since that time, con- 
tinuously, in his fii-ms, used the device of a 
crown on some description of paints. The 
brand or label of the form used by the defend- 
ant Reynolds, in his firms, since FebruaiT, 
1870, is as near a resemblance to one at least 
of the three forms of label used by the Bridge- 
water Paint and Color Works Company, as it 
is to the device shown in the plaintiffs' regis- 
tration, and the latter is as near a resem- 
blance to such Bridgewater label as it is to 
the brand or label of the defendants. It is 
manifest, therefore, that the plaintiffs had, 
at the time they registered the illusti-ation 
of a crown as a trade-mark for paints gener- 
ally, no right to the broad use of it for paints 
generally, the defendant Reynolds and his 
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tlien firm having the right to the use of it for, 
at least, the classes of paints for which it 
had heen used as a label or trade-mark by 
the Bridge water Faiut and Color Works Com- 
pany, and by the defendant Reynolds, and his 
firm of Reynolds & Co., prior to the time of 
such registration. The plaintiffs registered it, 
and claimed the right to use it, as a trade- 
mark for paints generally, for all descriptions 
of paints, without reservation or exception. 
Whatever grant there is of it, by reason of the 
registration made by the plaintiffs, is of the 
right to use it for paints of all kinds— for the 
class of merchandise called "paints." The 
plaintiffs have not restricted themselves to any 
particular descriptions of goods comprised in 
such class. Their registration must stand or 
fall as a whole, for that to which they de- 
clai'e, in their registration, they intend to ap- 
propriate it. There is no provision in regard 
to trade-marks, such as there has been and is 
in regard to patents for inventions, that a 
suit may be maintained where the grant is 
valid as to a part, but not as to the whole. 
It follows, therefore, that the registration of 
this trade-mark, in the form in which it was 
made, conferred no right on the plaintiffs, in 
respect to any thing purporting to be covered 
by it. 

The motion for an injunction must, for these 
reasons, be denied. 

[The cause came on for final hearing, when 
the bill was dismissed. Case No. 13,099.] 



Case Wo. 13,099. 

SMITH et al. v. REYNOLDS et al. 

[13 Blatchf. 458; Cox. Manual Trade-Mark 
Gas. 285.] i 

Circuit Court, S. D. New York. July 19, 1876. 

THADE-MaKK— PABTICtlLAR USE— ReOISTKATIOX. 

The registration of a trade-mark for "paints" 
by A., who had previously acquired the ex- 
clusive Tise of such trade-mark for particular 
kinds of paints only, does not enable A. to re- 
strain B. from using such trade-mark upon an- 
other kind of paint, to which B. had been in the 
habit of affixing such trade-mark prior to such 
registration. 

[This was a bill in equity by J. Lee Smith 
& Co., against Robert Reynolds and Samuel 
Jacobs.] 

Alexander H. H. Dawson, for plaintiffs. 
Hugh L. Cole, for defendants. 

SHIPMAN, District Judge. This is a bill 
in equity to restrain the defendants from the 
use of a ti-ade-mark for "paints," which was 
registered in the patent office on Februai-y 
21st, 1871. After full proofs had been taken 
for final hearing, a motion for a preliminary 
injunction was heard before Judge Blatch- 
ford, whose opinion (Smith v. Reynolds [Case 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
Cox, Manual Trade-Mark Cas. 285, contains 
only a partial report.] 



No. 13,098]) recites the allegations of the bilE 
and answer, and the facts which he found to> 
have been proved. No question has been 
made before me as to the correctness of the 
decision of the learned judge upon the points, 
of law which are considered in his opinion- 
The controversy has turned upon the ques- 
tions of fact. While I concur with Judge- 
Blatchford in the result which he reached. 
I deem it desirable to state somewhat more- 
in detail than he did, some of the facts which 
seem to me to be important. 

The plaintiffs, who have been for many 
years importers of paints, in September, 1809,. 
opened negotiations with a new firm of Eng- 
lish manufacturers, for the purpose of in- 
troducing their goods into the market in this 
j country. Recognizing the importance of hav- 
; ing a trade-mark by which these goods should 
I be known, and under which they should at- 
i tain a reputation, the plaintiffs adopted the- 
erown as such mark, and instructed the Eng- 
lish firm to place that mark upon all goods- 
of their manufacture which were sent to the- 
plaintiffs. This was done, and the crown 
brand soon became well known and wa& 
largely sold. It was applied on "Paris white,. 
Venetian red, drop black, Indian reds, Tus- 
can reds, patent drier, oak stain, dry ochres, 
ochres in oil," and various other colors. It 
does not appear to have been applied to white 
lead of blane de zinc. The white lead which 
the plaintiffs sold was the manufacture of oth- 
er English firms, whose goods had their owi* 
peculiar and well known trade-mark. No- 
white lead of English manufacture, having 
a crown trade-mark, has been known in the" 
markets of this country. A number of yeai^s 
ago, another firm in the city of New York 
imported blanc de zinc which was branded 
with the English coat of anns. Their busi- 
ness was transferred to a corporation in Bos- 
ton, which continues the sale of this article- 
under the same brand. 

At the time of the registration of the crown 
trade-mark, the plaintiffs had acquired, at 
common law, a right to the use of this mark 
upon the particular class of paints to which 
it had been applied, but had not used the- 
mark upon all paints which they sold, and 
especially had not adopted its use upon white- 
lead or zinc. On December 30th. 1870, they 
filed a petition in the patent office, represent- 
ing that they were using, and had the right 
to use, a trade-mai'k for "paints," whiclt 
trade-mark consisted of the illust'.-ation of a 
crown. On February 21st, 1871, the patent 
office issued a certificate, to the effect that 
said trade-mark had been duly registered anff 
recorded, and would remain in force foi- 
thirty years from that date. Since said date, 
it does not appear that the plaintiffs havo- 
used this trade-mark upon white lead or zinc, 
but they have continued to use it upon the* 
same kinds of paint which have been men- 
tioned, and the public has understood that 
the mark belonged to this particular manu- 
facture, and distinguished it from like goods- 
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of other manufacturei-s or vendors. In Feb- 
ruary, 1870, the firm of Reynolds & Co., 
which consisted of Robert Reynolds and Ja- 
cob Israel, who were manufacturers of paints, 
commenced to use a label and brand upon 
the white lead which they manufactured. 
This label consisted of an inner circle, with- 
in which, at the top, was the illustration of 
a crown, and underneath that the letters 
"XX," and underneath these letters the 
words "Reynolds & Co.," and outside of such 
circle a second circle, and in the ring be- 
tween the two circles the words, circumfer- 
entially, "Pure English White Lead." The 
copartnership of Reynolds & Co. expired Jan- 
uary 1st, 1872, and the defendants, under the 
firm of Reynolds & Jacobs, have continued to 
use the same brand upon their white lead 
ground in oil, and also upon packages of 
blanc de zinc ground in oil. 

The question which arises upon this state 
of facts is— does the registration of a trade- 
mark for "paints," by a plaintifE.who had 
previously acquired the exclusive use of such 
mark for particular kinds of paints only, en- 
able tlie plaintiff to restrain a defendant from 
its use upon another kind of paints, to which 
kind he had been in the habit of affixing the 
same mark prior to the registration? The 
doctrine of the common law in regard to 
ti-ade-marks is, that "every manufacturer, 
and every merchant for whom goods are 
manufactured, has an unquestionable right 
to distinguish the goods that he manufac- 
tures or sells, by a peculiar mark or device, 
in order that they may be Imown as his in 
the market for which he intends them, and 
that he may thus secure the profits that their 
superior repute, as his, may be the means ot 
gaining. His trade-mark is an assurance to 
the public of the quality of his goods, and a 
pledge of his own integrity in tlieir manufac- 
ture and sale." Amoskeag Slanuf'g Co. v. 
Spear, 2 Sandf. 599. The Paris white, Vene- 
tian red, drop black, and other goods which 
were sold by the plaintiffs, had acquired a 
distinctive character and reputation in the 
mai'ket, under the name of the "crown" 
brand, which name indicated to the public 
the origin or ownership of the goods. But the 
white lead or the zinc which the plaintiffs 
sold had not acquired a distinctive character 
under the name of the "crown" brand, be- 
cause they had not applied that name to ei- 
ther of these articles. Previously to the time 
of the registration, the plaintiffs had not, 
therefore, become entitled to the exclusive 
use of the representation of a crown upon all 
paints; but their right to the exclusive use 
of the mark was limited to the articles to 
which it had been appropriated. By register- 
ing this mark in the patent office, and ap- 
propriating it to all paints, they cannot, in 
my opinion, prevent the defendants from the 
use of the mark upon a class of goods to 
which they had applied the mark prior to the 
registration, especially as the plaintiffs have 
not, since the registration, extended actual 
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use of their mark to that class. If a manu- 
facturer of cotton tickings, who had acquired 
the right to the use of a trade-mark upon his- 
tickings, should register his. mark, and de- 
clare that it was intended to be appropriated 
to all manufactures of cotton, he would not 
be thereby enabled to restrain a manufactur- 
er of shirtings who had previously placed the- 
same mark upon his own manufactured ar- 
ticle. The plaintiffs had acquired a valid 
right, at common law, to the use of the mai'k. 
upon those kinds of paints to which it had 
been appropriated prior to the registration^ 
The statutory right which they acquired by 
the registration (and which statutoiy right iff 
the foundation of this bill) did not enable 
them to extend their exclusive right to the- 
use of the mark upon all paints, as against 
a manufacturer who had previously used the* 
same mark upon a particular class of paints, 
to which kind or class the plaintiffs had not 
appropriated the mark. 
The bill should be dismissed. 



Case No. 13,100. 

SMITH V. RINBS et al. 

[2 Sumn. 338.] i 

Circuit Court, D. Massachusetts. May, 1836. 

Removal op Causes— Several, Defendants — ^Pe- 
tition OF ONE TO RbMOVE — AOTION OS 
ToKT— Joinder — Sevekaxoe. 

1. The language of the judiciary act of 178&, 
c. 20, § 12 [1 Stat. 79], though in its terms it 
applies only to the case of a single defendant, 
must be applied to the party defendant, whether 
one or many, so as to embrace cases, where- 
several aliens, or several citizens of another 
state, are jointly sued as defendants. 

[Cited in Field v: Lownsdale, Case No. 4,769 r 
Fields V. Lamb, Id. 4,775; Sands v. Smith, 
Id. 12,305; Florence Sewing Mach. Co. v^ 
Grover & Baker Sewing Mach. Co., Id. 4,- 
883; Petterson v. Chapman, Id. ll,042r 
Fisk V. Henarie, 32 Fed. 422.] 

[Cited in Bryant v. Rich, 106 Mass. 192 r 
Gordon v. Green. 113 Mass. 261; Mutual 
Life Ins. Co. v. Allen, 134 Mass. 390; "Wash- 
ington, A. & G. R. Co. V. Alexandria & W. 
R. Co., 19 Grat. 592.] 

2. According to the section above-cited, such 
cases only are liable to removal from the state- 
to the circuit court, as might, under the law or 
constitution of the United States, have bee» 
brought before the circuit court by original pro- 
cess. 

[Cited in Sifford v. Beaty, 12 Ohio St. 196.]' 

3. Semble. An action on the case, in the na- 
ture of an action for a conspiracy, may be main- 
tained, as in the case of a common tort, against 
all, or any one, or more of the tort-feasors. 

[Cited in Murray v. Lovejoy. Case No. 9,963 r 
Lightner v. Brooks, Id. 8,344: Kaitel v. 
Wylie, 38 Fed. 867; Thomas Huston Elec- 
tric Co. V, Sperry Electric Co., 46 Fed. 75.]' 

[Cited in Bryant v. Rich, 106 Mass. 192.] 

4. In cases of tort, the plaintifE may elect to- 
make his action joint, or several: and no de- 
fendant can take away this election. 

[Cited in Pirie v. Tvedt. 115 tJ. S. 43, 5 Sup. 
Ct. 1035; Little v. Giles, 118 U. S. 601, T 
Sup. Ct. 35.] 

[Cited in Zellerv. Martin, 84 Wis. 6, 54 N. W.. 
330.] 

1 [Reported-by Charles Sumner, Esq.] 
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5. In order to remove a caiise from the state 
"to the circuit court, under the judiciary act of 
1789, e. 20. § 12, all the defendants must join 
in the petition for the removal. And a cause 
cannot be removed as to some defendants, and 
left depending in the state court as to others. 

[Cited in Gard v. Durant, Case No. 5,216; 
Smith V. M'Kay, 4 Fed. 354.] 

6. A severance of a suit, so as to make two 
:3everal suits out of one joint suit, is not al- 
lowed at the common law as to parties defend- 
ant. 

7. Quaere — as to the remedy, where the pro- 
■visions of the act above cited are evaded, by a 
fraudulent joinder of nominal defendants, in 
■order to prevent a removal of the suit. 

[8. Quoted in U. S. v. Hammond, Case No. 
15,294, and in Hobbs v. McLean, 117 U. S. 
580, 6 Sup. Ct. 876, to the effect that it is not 
for courts of justice proprio marte to pi-ovide 
for all the defects or mischiefs of imperfect leg- 
islation.] 

[Cited in State v. Noble, 118 Ind. 371, 21 N. 
E. 244; State v. Simon (Or.) 26 Pac. 173.] 

This -R'as an action of trespass on the case, 
in the nature of a eonspiraej'^ to def ratid, and 
for actually defrauding the plaintifC, James 
Smith, in the purchase of certain lands, sit- 
-uate in Maine. The damages were laid at 
§65,000. The action was originally brought 
in the court of common pleas of the county 
of Worcester, in the state of Massachusetts; 
returnable to the last JIarch term of tliat 
-court, by James Smith, citizen of Massachu- 
setts, against four persons, specially named 
an the writ, as inhabitants of the county of 
AVoreester (upon Avhom the process was du- 
ly served); against Stover Rines, described 
in the suit, as of Orono, in the state of 
Maine, and commorant in Boston, in the 
county of Suffolk (upon whom also the pro- 
cess was served,) and against three other 
persons, described as inhabitants of the state 
of Maine, upon whom the process was not 
served. All the paxties, upon whom the pro- 
cess was served, regularly appeared at the 
return term. And the defendant, Rines, 
then filed his separate petition, praying for 
a removal of the cause into the circuit court, 
£Lt the present May term, according to the 
provisions of the 12th section of the judi- 
-ciaiy act of 1789, c. 20. The plaintifE enter- 
ed a protest against the removal; which was 
ordered and allowed by the court, ■with a 
stay of all further proceedings in that court. 
A motion Avas now made by the plaintiff, to 
Teraand the cause to the state court, 'upon 
the groimd, that it did not fall within the 
provisions of the 12th section of the act of 
1789, and, therefore, that it was incompetent 
-for the court to maintain jurisdiction over it. 

Emory Washburn, for plaintiff. 

This court has no jurisdiction over the 
present parties, under the judiciary act of 
1789, e. 20. If any thing gives it jurisdic- 
tion, it is the parties; for the subject-mat- 
ter of the suit does not give it. The process 
is not a new one; it is the same cause, which 
was commenced in the state court, and is 
Ijrought here, with all its incidents. The 



words of the statute are, "the cause shall 
proceed in the same manner as if it had been 
brought (in the circuit court) by original pro- 
cess." 1st. One of several defendants can- 
not, against the consent and without the co- 
operation of the other defendants, remove a 
cause into the circuit court Under the 
terms, "citizen" and "defendant," which are 
used in the singular number in the statute, 
all the parties defendant must be considered 
as one party. Ward y. Arredondo [Case No. 
17,148]. If this be so, one defendant can- 
not remove a cause into the circuit court, 
when the others elect to have it remain in 
the state court. 2d. But this cause is not 
within the jurisdiction of this court, even if 
all the defendants elect to be tried here, be- 
cause the plaintiff, and part of the defend- 
ants are citizens of Massachusetts. The 
constitution of the United States extends the 
jurisdiction of the couits under it to "contro- 
versies between citizens of different states." 
The statute of 1789, c. 20, § 11, limits this 
power to eases "where the suit is between a 
citizen of the state where the suit is brought, 
and a citizen of another state." And in de- 
termining the question of jurisdiction, when 
it depends upon the chai'acter of the parties, 
the court are governed by the record alone. 
The cases are numerous, where this point 
has been discussed in various forms. Brig- 
ham v. Cabot, 3 Dall. [3 U. S.] 382; Wood 
V. Wagnon, 2 Craneh [6 U. S.] 9; Winches- 
ter V. Jackson, 3 Craneh [7 U. S.] 51o; Mon- 
talet v. Murray, 4 Craneh [8 U. S.] 46; 
Hodgsdon v. Bowerbank, 5 Craneh [9 U. S.] 
303; Sullivan v. Fulton Co., 6 Wheat. [19 U. 
S-] 450; Breithaupt v. Bank of Georgia, 1 
Pet. [26 U. S.] 238; Brown v. Keene, 8 Pet. 
[33 U. S.] 116; White v. Fenner [Case No. 
17,547]. By inspecting the record here, it 
will be found that four of the defendants 
are not citizens of another statfe than that in 
which the action was brought. It is the 
plaintiff's common-law right to join these de- 
fendants in this action. 1 Chit. PL 74; Skin- 
ner Y. Gunton, 1 Saund. 228. The cause, 
then, is one in which all the defendants are 
jointly interested, for it is now the same 
cause that it was in the state court. And 
where the defendants in a cause are jointly 
interested, and not merely nominal, if ei- 
ther is a citizen of the same state as the 
plaintiff, the court has no jurisdiction. The 
authorities seem to be conclusive on this 
point. Strawbridge v. Curtis, 3 Craneh [7 
U. S.] 267; Corporation of New Orleans v. 
Winter, 1 Wheat. [14 U. S.] 91; Cameron v. 
McRoberts, 3 Wheat. [16 U. S.] 591; Worm- 
ly V. Wormly, 8 Wheat. [21 U. S.] 451; Banks 
V. Carneal, 10 Wheat. [23 U. S.] 182; Kirk- 
patrick v. White [Case No. 7,850]; Beards- 
ley V. Torrey [Id. 1,190]; West v. Randall 
[Id. 17,424]; Ward t. Arredondo [supra]. 
The same doctrine has been recognized by 
state courts. Miller v. Lynde, 2 Root, 444; 
Bissell T. Horton [Case No. 1,448]. It may 
be contended, that, as in the trial of the ac- 
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tton, all but Bines may tie discharged, and 
a verdict against liim alone would be good, 
be may be tried separately. But this can- 
not be done against the plaintiff's consent. 
If it was his right to join Rines, the latter 
cannot be severed without doing the plain- 
tiff a wrong. It would make the other de- 
fendants witnesses for Bines. Bosc. Ev. 84; 
<3ibbs T. Bryant, 1 Pick. 128. It would al- 
so prevent the plaintiff from having a joint 
judgment^ and compel him to accept from 
Bines the amount found, when, by common 
law, he has a right to a judgment against 
all the defendants found guilty, de meliori- 
bus damnis. If this court undertakes to pro- 
ceed against Bines alone, it can only do so 
by dividing the original action into two, leav- 
ing' half in the state court, and half in this. 
But this would be expressly against the lan- 
guage of the statute, which declares, that 
the state court, after the removal, "shall 
proceed no fai-ther in the cause." The whole 
record must come up; and when does the 
division take place, and which court makes 
It? Is the division made in the state court, 
or is a pai-t of the cause remanded? 

Peleg Sprague, for defendants. 

The plaintiff being a citizen of Massachu- 
setts, the defendant. Bines, a citizen of 
Maine, claims the tight to a trial in this 
court, by virtue of the constitution of the 
United States, art 3, § 2, and the judiciary 
act of 1789, §§ 11, 12, which were intended to 
secui-e the citizens of each state against be- 
ing compelled to have their controversies 
with citizens of another state decided by the 
local tribunals of the state of their adversary. 
This right the defendant may waive, either 
by submitting to the state jurisdiction, or 
voluntarily incurring liabilities by joint con- 
tracts with citizens of another state. But 
such waiver faust result from his own vol- 
untary act, and not from the will or act of 
his adversary. If this action were founded ^ 
-on contiuct, it could not be maintained 
against Bines alone, it would be necessary to 
prove a joint contract by the defendants with 
the plaintiff, and in such case Bines, by thus' 
voluntarily associating himself with the de- 
fendants, citizens of Massachusetts, in mak- 
ing engagements to the plaintiff, might be 
held to have subjected himself to the same 
jurisdiction as his associates, as the remedy 
In actions es contractu must be joint, and 
the plaintiff could not sue the other defend- 
ants in the courts of the United States. But 
this is an action of tort brought against 
Bines, and other persons with whom he has 
never had any connexion or association, and 
with whom he is now coupled, without any 
agency of his own, and against his will, by 
the mere adversary act of the plaintiff. If 
there could be no judgment against him un- 
less the other defendants were also found 
guilty, he would have the benefit of their co- 
opei-ation in the defence, and that security 
for the impartiality of the court, which aris- 
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es from the necessity of their giving judg- 
ment against their own citizens at the same 
time and for the same cause as against a 
stranger. But in this case, a verdict and 
judgment might be rendered against Bines 
alone, and he would have no right to contri- 
bution. The interest of the other defendants 
may be adverse to him, for if they have done 
wrong, it may suit their purposes to throw 
the whole burthen upon a stranger. This is 
not mere theory. Should this case proceed 
to trial, it will be seen, that such adverse 
interest is matter of fact. Ought then Bines, 
a citizen of Maine, to be deprived of the ben- 
efit of having a trial in the courts of the 
United States, and compelled to submit to a 
final decision in the state court of an ad- 
versary, merely because that adversary has 
seen fit to bring in other persons, all of 
whom ar'e hostile in interest to Bines. Could 
such have been the intention of the judiciary 
act? If this were a new Vjuestion, would any 
one doubt that this defendant comes within 
both the letter and the spirit of the 12th sec- 
tion of that act? But we contend, that no 
case has decided the present question, and 
that it is competent for this court to allow 
this defendant to transfer his case into the 
circuit court, even if the effect should be to 
leave the action to proceed in the state courts 
as against the other defendants. No adjudi- 
cation has gone further than to prohibit a 
severance in case of joint contracts, and 
there are several cases, especially in equity, 
in which the right to sever Is recognized for 
the purpose of sustaining jurisdiction, where 
it would not otherwise be allowed. In an- 
swer to the objection, that the plaintiff, by 
the common law, has a right to proceed 
against the defendants, eit&er jointly or sev- 
erally, at his election, and that he has elect- 
ed to proceed jointly, we answer, that, with- 
out pausing to discuss what the right may 
be at common law, it. is undoubtedly com- 
petent for the legislature to change it. The 
common law, therefore, cannot be interposed, 
to resist the legitimate operation of the ju- 
diciary act. The counsel commented on au- 
thorities cited on the other side, and referred 
to the following: Skinner v. Gunton, 1 
Saund. 228c, 229, 230, note 4; Govett v. Bad- 
nidge, 3 East, 67; 1 Chit PI. 75; Straw- 
bridge v. Curtis, 3 Cranch [7 U. S.] 267; Car- 
neal v. Banks, 10 Wheat [23 U. S.] 181; 
Cameron v. Boberts, 3 Wheat [16 U. S.] 571; 
Gordon v. Coldcheagh, 3 Cranch [7 U. S.] 
269; Brown y. Strode, 5 Cranch [9 U. S.] 
303; Wormley v. Wormley, 8 Wheat [21 U. 
S.] 421; Craig v. Cummings [Case No. 3,- 
331]; Browne v. Browne [Id. 2,035]- 

Jeremiah Mason, in reply, was stopped by 
the court 

STOBT, Circuit Justice. The motion has 
been very ably and elaborately discussed at 
the bar; and I should have heard the fur- 
ther argument, which was proposed to be 



SMITH (Case No. 13,100) 



[22 Fed. Gas. page 642j 



made in support of it, if, upon hearing all, 
that has been so ingeniously said on the oth- 
er side, I could bring my mind to doubt, that 
the motion ought to be granted. The 12th 
section of tlie judiciary act of 1789, c. 20, pro- 
vides: "That if a suit be commenced in any 
state court against an alien, or by a citizen 
of a state, in which the suit is brought, 
against a citizen of another state, and the 
matter in dispute exceeds the sum or value 
of five hundred dollars, exclusive of costs, 
to be made to appear to the satisfaction of 
the court, and the defendant shall, at the 
time of entering his appearance in such state 
court, file a petition for the removal of the 
cause for trial into the next circuit court to 
be held in the district, where the suit is 
pending, and offer good and sufficient sux-ety 
for his entering in such court, on the first 
day of its session, copies of said process 
against him, and also for his there appearing 
and entering special bail in the cause, if spe- 
cial bail was originally requisite therein, it 
shall be the duty of the state court to accept 
the surety, and proceed no further in the 
cause, &c.; and the said copies being en- 
tered in such court of the United States, the 
cause shall there proceed in the same man- 
ner, as if it had been brought there by origi- 
nal process." 

Now, the first remark, that occurs upon the 
language of this section, is, that in its terms 
it applies only to the case of a single de- 
fendant. But, in its true intei-pretation, it 
cannot admit of a rational doubt, that it 
means the party defendant, whether one or 
many, and that it must apply to cases, where 
several aliens, or several citizens of another 
state, are jointly sued as defendants; for in 
such a case, each of them is in the very pre- 
dicament presumed by the act. 

In the next place, it is apparent from the 
.anguage of the closing passage of the section 
above quoted, that it contemplates such eases, 
and such cases only, to be hable to removal, 
as might, under tii^ law, or at all events \m 
der the constitution, have been brought before 
the circuit court by original process. And thi& 
consideration, upon tlie actual state of the au- 
thorities, is most important. The case of 
Strawbridge v. Curtis, 3 Oranch [7 U. S.] 267, 
the earliest on the subject, was a bill in equity, 
originally brought in the circuit court of this 
district; and some of the plaintiffs were al- 
leged to be citizens of Massachusetts. The 
defendants were all stated to be citizens of 
Massacliusetts, excepting Curtis, who was al- 
leged to be a citizen of Vennont, and upon 
whom the process was sei-ved in Massachu- 
setts. The question made at the bar under 
these circumstances was, whether the circuit 
court had jurisdiction of the cause, under the 
judiciary act of 1789, c. 20, § 11, which pro- 
vides, that "the circuit courts shall have orig- 
inal cognizance, concurrent with the courts of 
the states, of all suits of a civil nature, at com- 
mon law and in equity, where the matter in 
dispute exceeds the sum or value of five hun- 



dred dollars, and the United States are plain- 
tiffs or petitioners; or an alien is a party; or 
the suit is between a citizen of the state, where 
the suit is brought, and a citizen of another 
state." The supreme court decided against the 
I jurisdiction. Upon that occasion, the late chief 
justice said: "The court understands these ex- 
pressions to mean,— that each distinct interest 
should be represented by persons, all of whom 
are entitled to sue, or may be sued in the fed- 
eral courts. That is, where the interest is 
joint, each of the persons concerned in that in- 
terest must be competent to sue, or liable to be 
sued in those eom-ts. But the court does not 
mean to give an opinion in the case, where sev- 
eral pai-ties represent several distinct interests, 
! and some of these pasties are, and others an* 
; not, competent to sue, or Uable to be sued in 
the courts of the United States." This lan- 
guage, it is ti-ue, was applied to a case, where 
the suit was origmally brought in the circuit 
court. But it has always been understood as 
equally applicable to all cases of suits removed 
from a state court. And, looMng to the words 
used in the 11th and 12th sections of the act, 
as to this point, it seems absolutely impi-acti- 
cable to make any sohd distinction between 
them. My Brother, the late Mr. Justice Wash- 
ington, so thought ui the case of Beardsley v. 
ToiTey [Case No. 1,190]. "If," said he, "this 
suit could not have been maintained against S. 
under the 11th section of the judiciary act, if 
it had oi-iginated in this court, it cannot be re- 
moved into tins court under the 12th section, 
so as to subject that party to the jurisdiction 
of this court." This reasoning is certainly cor- 
rect, in the sense in which he used it, that is, 
as requiring all the parties on each side to be 
citizens of different states, though certainly 
there is a distinction in other respects; for, un- 
der the 11th section, the plaintiff need not be a 
citizen of the state, where the suit is brought, 
as he must be under the 12th section. The 
case of Strawbridge v. Oui-tis [supra], has nev- 
er been departed from; but has constantly 
been recognised as the basis of the subsequent 
decisions of the supreme court upon this branch 
of jurisdiction. It was expressly confirmed in 
Corporation of New Orleans v. Winter, 1 
Wheat [14 U. S.] 91, and Cameron v. Rob- 
erts, 3 Wheat. [16 U. S.] 596. And Mr. Jus- 
tice Thompson, in his able opinion in Ward v. 
Arredondo [supra], apphed it, as Mr. Justice 
Washington did in Beardsley v. Torrey [supra], 
to the exposition of the jurisdiction of the court 
in cases of removal of suits, equally with 
those of original suits. "It is," said he, "a 
well-settled rule, and indeed has not been de- 
nied by the defendant's counsel, that when the 
jurisdiction of this court depends on the char- 
acter of the parties, and such party, either 
plaintiff or defendant, consists of a number of 
individuals, each must be competent to sue in 
the courts of the United States, or jurisdiction 
cannot be entertained." He then apphed the 
doctrine to the very case before him, which 
was that of a plaintiff, a citizen of New York, 
suing a bill in equity, in a state court, against 
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cei*tam aliens, and also against Thomas, a citi- 
zen of New York, tiie alien seeking to remove 
it into the circuit cotu-t. After putting the 
point, whether, as the plaintiff, and Thomas, 
one of the defendants, were both citizens of 
New York, the cause could he removed into 
the circuit court, he said: "It is very evident, 
that Ward (the plamtifif) could not originally 
have filed his hill in this court against Thomas, 
as one of the defendants; and it would seem 
to follow as a necessary consequence, that if 
jurisdiction could not he entertained directly, 
it ought not to he acquired indirectly." 

But the argument which has been addressed 
to the couit upon the present occasion is, that 
in the suit now before us the defendant has a 
separate and distinct interest from his co-de- 
fendants, and, therefore, it falls within the rea- 
soning of the court in the case of Sti-awhridge 
v. Cuitis, as a suit, not only within the orig- 
inal Jurisdiction of the circuit court, hut with- 
in the jurisdiction founded on the removal 
from the state court. It is eeitainly true, that 
actions, foimded in tort, may be maintained 
against all, or any one or more of the tort- 
feasor; for eveiy torf is joint, as well as sev- 
eral; and the case of Skinner v. Gunton, 1 
Saund. 228, is reUed on to show, that an action 
on the case, in the nature of an action for a 
conspiracy, falls within the hmits of the doc- 
trine. That case, it must he admitted, Is di- 
rectly in point, though at first view, the objec- 
tion taken by Sergeant Saunders seems to be 
■well founded; viz. that where a conspiracy is 
alleged by several, and all the defendants are 
acquitted, but one, the action must fail; for 
one cannot conspire alone. This is true in a 
criminal accusation. But the true answer to the 
objection civiliter Is that given by the court, 
that the conspiracy is but inducement, and not 
the substance of the action, which was there 
the undue arresting of the plaintiff; and here 
it is the fraud actually perpetrated upon the 
plamtiff, to his gi-ievous injury. 

But, assuming it to be true, that the tort, 
stated in this action, is several, as well as 
joint, still it does not advance the argument 
at aU, unless it can be established, that the 
defendant has a right to elect to consider it 
as several, and also that the defendant has 
no joint interest in this suit Now, at the 
common law, which is the law of Massachu- 
setts, and which this court, equally with the 
state court, is bound to administer, nothing 
is more clear, than the right of the plaintiff 
to bring an action of this sort against all 
the wrong-doers, or against any one or more 
of them, at his election. There is no prin- 
ciple, upon which the defendant has a right, 
in any courts of justice, to say, that the ac- 
tion shall be several, and not joint; and thus 
to take away the right of election, which the 
plaintiff has by law, to make it joint. If 
the defendant has no such right, upon what 
pretence can this court, in virtue of the re- 
moval of the suit from the state court, con- 
fer upon him any such privilege. We must 
administer the les loci here, and not the law 
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which the defendant may assume to make 
for his case. And then again, if the tort is 
several, it is also joint; and when the plain- 
tiff has joined all the wrong-doers, it is clear, 
that they have a joint interest in the event 
of such suit. They are jointly liable for the 
damages, which may be assessed against 
them by the jury; and if they sever in their 
pleadings, or the jury assess different dam- 
ages against them severally, the plaintiff 
has a right to a joint judgment de melioribus 
damnis. 2 Tidd, Prac. 804, 805; Heydon's 
Case, 11 Coke, 7; Sabin v. Long, 1 Wils. 30; 
Johns V. Dodsworth, Oro. Car. 192, 193. So, 
that it is difficult to maintain the position, 
that in this case the defendant has a sepa- 
lute and distinct interest from the other de- 
fendants throughout. On the contrary, for 
the general purposes of the suit, he has a 
joint and common interest with them. 

The distinct and separate interest refen-ed 
to in Strawbridge v. Curtis, is one, which 
constitutes the sole interest in the cause, all 
the other parties being merely nominal; or a 
distinct and separate interest, in no sense 
and under no circumstances connected with 
that of other persons. If a party has a dis- 
tinct and separate interest, and also a joint 
interest, as where he is sued upon his joint 
and several bond, it has never been supposed, 
that the general rule laid down in that case 
did not apply. Thus, for example, in the 
ease of Cameron v. aicRoberts, 3 Wheat. D.6 
U. S.] 591, where the suit was a bill in equity 
against Cameron and two others, whose citi- 
zenship was not stated, the court said: "If 
a joint interest vested in Cameron and the 
other defendants, the -court had no jurisdic- 
tion of the cause. If a distinct interest 
vested in Cameron, so that substantial jus- 
tice, so far as he was interested, could be 
done without affecting the other defendants, 
the jurisdiction might be exercised as to him 
alone." And it is most material to remark, 
that this case and all the others. In which 
a separate and distinct interest, or a nominal 
interest, is spoken of, were bills in equity, 
capable in their own nature of separate and 
distinct decrees upon separate and distinct 
interests, where there was, or might be, no 
community of interest, and where the gen- 
eral question was presented as to the proper 
parties necessary to be made in a suit in 
equity. Very different considemtions do, or 
at least may apply, to suits at common law, 
where the nonjoinder or misjoinder of par- 
ties has a very different effect upon the char- 
acter of the suit, and very different rules ap- 
ply to it. This is abundantly evident from 
what is stated in Wormley v. Wormley, 8 
Wheat [21 U. S.] 451; Cameal v. Banks, 10 
Wheat [23 U. S.] 181; Dunn v. Clarke, 8 Pet 
[33 U. S.] 1, and Boone's Heirs v. Chiles, 8 
Pet. [33 U. S.] 532. In Corporation of New 
Orleans v. Winter, 1 Wheat [14 U. S.] 91, 
where a citizen of a state and a citizen of a 
territory sued as joint plaintiffs, the jurisdic- 
tion was held to be gone. The court said: 
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"In this case it has been doubted, whether 
the parties might elect to sue jointly or sev- 
erally. However this may be, having elected 
to sue severally, the court is incapable of dis- 
tinguishing their case, so far as respects ju- 
risdiction from one, in which they were com- 
pelled to unite." So here, upon like grounds, 
it may be said, that being united compul- 
sively by the plaintifie, the defendants are to 
be treated throughout as being joint and 
proper parties in the suit. 

But if these difficulties in the ease could 
be overcome, there are others, which, upon 
the consti-uction of the 12th section of the 
act, seem absolutely insuperable. In the first 
place, the act contemplates, that the re- 
moval of the cause is to be with the joint as- 
sent of all the parties defendant; for it can 
scarcely be treated as a privilege of one de- 
fendant, exclusive of the others. Suppope 
the present suit were brought against several 
aliens, or several citizens of another state, 
and some of the defendants were in favor of 
a removal of the suit from the state tri- 
bunals, and others against it, which of them 
are to prevail? The act seems intended to 
give an option to the party defendant, which 
may be exercised or not, at the pleasure 
of all standing in the same predicament. But 
if one may remove without the consent of 
the others, then, the option may be defeated 
at the pleasure of one only. My Brother, Mr. 
Justice Thompson, has put the ease strongly, 
in delivering the opinion of the court in the 
case of Ward v. Arredondo. "Can," (said 
he) "then one of the alien defendants com- 
pel his co-defendant to follow him into this 
court against his will? We put the ease thus 
strongly in order to test the principle. And 
we cannot discover any satisfactory ground, 
upon which such a doctrine can be sustained. 
The judiciary act considers the removal of 
the cause as the voluntary act of the party on 
his petition. By the word party, as here 
used, must necessarily be understood, the 
defendant, embracing all the individuals, be 
they more or less, constituting such party." 
This reasoning upon the face and purport of 
the act appears to me to be unanswerable in 
the case put. It equally, in my judgment, ap- 
plies to every other case, where all the de- 
fendants have not (as they have not in the 
present case) petitioned for the removal. The 
application must be joint, for the benefit of 
all, and with the consent of ail. Indeed 
there is a more urgent ground for its appli- 
cation, if the suggestions, already made, are 
well founded; for the defendants in this 
case, who are citizens of Massachusetts, are 
per se, incapable of removing the suit. Can 
they be placed in a better predicament, than 
if they had united in the petition with one, 
who was a citizen of another state, and 
therefore capable? 

And this leads me, in the next place, to 
the consideration, which has been so strongly 
urged at the bar, as to the right of remov^al of 
a cause in part from a state court, leaving it 



still, as to other parties, depending therein. 
It appears to me, that the very terms of the 
act prohibit any such paitial removal of a 
suit. It declares, that when the petition and 
surety are properly offered and given, "it 
shall then be the duty of the state court to 
accept the surety, and proceed no farther in 
the cause," which language necessarily sup- 
poses an entire removal of the cause, and not 
a removal of it as to some parties only. The 
circuit court, too, is to proceed therein in the 
same manner, as in original suits commenced 
in that court. So that in all cases, where the 
local law would govern in the decision upon 
the forms or merits of the proceeding in an 
original suit, it must in like manner govern 
in those forms and proceedings in the re- 
moved suit. It is plain, that there can be 
nothing in the nature of a summons and sev- 
erance in the suit; for that supposes that 
some parties have a right to proceed to estab- 
lish their claim as plaintiffs, there being oth- 
er parties necessary to be joined in point of 
form as plaintiffs, who are unwilling to pro- 
ceed at all. Such a proceeding is never allow- 
ed as a severance of a suit at the common 
law, as to the parties defendant, so as to 
make two several suits out of one joint suit. 
But independent of the language of the act, 
how would it be possible, upon any acknowl- 
edged principles of law, to proceed in this 
suit in the state court, as to some parties, 
and in this court as to other parties, treating 
it (as it certainly must be tr "ated) as a joint 
suit, upon which there may be a joint, as 
well as a several judgment? Consider, for a 
moment, the posture of the case, if the suit 
is removed as to Rines, and is still proceeded 
in in the state court, as to all the other de- 
fendants, upon whom process has been serv- 
ed. Both courts must render such a final 
judgment upon the whole cause of action, as 
the local law (which in this case is the com- 
mon law) requires, upon the whole record. 
The final judgment must be just such a judg- 
ment as would be warranted by law, if all 
the parties were before either court, and there 
had been a final trial as to all the defendants, 
upon jomt or separate pleadings. Now, the 
first difficulty, which occurs is, how, after the 
removal of a part of the cause from the state 
court to the circuit court, either court can, 
judicially, know what is finally done as to 
the residue by the other court. The further 
proceedings in either court, after such a re- 
moval, constitute no part of the record of the 
proceedings of the other court; and no pro- 
cess of certiorari lies to bring them before the 
other. Suppose, that all the defendants in 
the state court should be convicted on trial, 
and damages of one thousand dollars be joint- 
ly assessed against them by a jury; and sup- 
pose, that damages should, in like manner 
upon trial, be rendered against Rines in the 
circuit court, more or less than the damages 
assessed in the state court, what judgment 
is to be rendered? The plaintiff, in such a 
ease, would by law be entitled to a joint judg- 
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ment against all the defendants, de meliori- 
bus damnis. Where on the record of either 
court could he found the materials for such 
a judgment? Nay more; where could be 
found the materials to show, that any verdict 
at all had been rendered in the other court? 
Suppose, some of the defendants in the state 
com't should be acquitted, and others oon- 
Ticted, and damages assessed against the lat- 
ter in the state court, and damages also as- 
sessed against Rines in the circuit court to 
the same amount, or to a greater or less 
amount, what judgment is to be rendered in 
either court? It is plain, that the plaintiff 
would be entitled to a joint judgment against 
all the defendants, who were connected, and 
against execution. But in what manner can 
either court proceed to enter such a judg- 
ment, there being on its own records no proof 
of the proceedings in the other court? Sup- 
pose, Rines, upon a trial here, should be ac- 
quitted, and some of the defendants in the 
^ state court should also be acquitted, and oth- 
ers convicted, what is to be done? We all 
know, that if the final judgment in the cause 
were wholly in either court, it would be a 
general judgment, that all. the defendants ac- 
quitted should go without day; and that the 
plaintiff should recover his damages against 
the others. A several judgment as to some' 
of the defendants, without disposing of the 
others, would, upon the clearest principles of 
the common law, be bad and unwarrantable. 
In the case supposed, in what manner is ei- 
ther court to render such a general judgment 
as to all the parties? 

I have stated these difficulties, because they 
are the very difficulties, which, in the farther 
progress of the cause here, if we could main- 
tain jurisdiction over it, may, nay, must arise. 
I know not, how they are to be overcome. In- 
deed, the only possible manner, in which a 
removal by one def^adant to this court could 
be sustained, either in an action of contract, 
or of tort, would be by considering such a 
removal as ending the suit as to all the other 
parties, and taking from the plaintiff his 
right to a joint action, there is certainly no 
authority for that; and I know no principle 
to justify it. My Brother Washington, In 
Beardsley v. Torrey [Case No. 1,190], held; 
that a suit, if removable at all, must be en- 
tirely removed. It cannot be severed, and a 
part only removed. "Not only," said he, 
"would such a doctrine be attended with ab- 
surdity and inconvenience; but it would be 
repugnant to the language and to the dear- 
meaning of the 12th section" of the act of 
congress. Notwithstanding the criticism be- 
stowed at the bar upon this case, it appears to 
me directly in point. And that most learned 
and pains-taking judge added (what is equal- 
ly in point in this suit), that there was an- 
other reason, why the circuit court could not 
take cognizance of the cause, as a removed 
cause, which was, "that S. (one of the de- 
fendants) did not join in the petition for the 
removal; and it is not competent for one de- 



fendant to remove the cause, without, the 
consent of all the defendants." 

But it has been said, that if one defendant 
alone cannot, under the act of congress, re- 
move a suit into the circuit court, the consti- 
tutional provision may be evaded at pleasure, 
as to suits between citizens of different states 
being cognizable in the courts of the United 
States; for persons may fraudulently be 
made nominal defendants for the very pur- 
pose of preventing a removal of the suit. If 
such a case should arise (for in this ease it 
is not pretended) of a fraudulent joinder of 
parties for such a purpose, it would deserve 
consideration, whether the jurisdiction . of 
this court could be so evaded; and whether, 
in furtherance of justice, under such circum- 
stances, the injured defendant might not have 
some remedy at law or in equity (by way of 
injunction or otherwise), to reach the mis- 
chief. But if the mischief in such a case 
should be admitted to be irremediable, that 
is a consideration properly addressing itself 
to the national legislature to provide suitable 
means of redress for it. It is not for courts 
of justice proprio marte to provide for all 
the defects or mischiefs of impex'fect legisla- 
tion. 

Upon the whole, my opinion is, that this 
suit must be remanded to the state court If 
i entertained any doubt upon the subject 
the deliberate opinions of my Brothers Wash- 
• ington and Thompson would be decisive with 
me. But I confess, that as an original ques- 
tion, I should have entertained the same view 
of the matter; and the weight of their au- 
thority ought, under these circumstances, to 
be quite conclusive with me. 

Suit remanded to the state court 
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[4 Cranch, O. 0. 124.] i 

Circuit Court, District of Columbia, 
Term, 1830. 

Personal PiioPERTr — Fuaudulent Deed — 
PossESsros — Ckeditors. 

If, by the terms and nature of a deed, the pos- 
session of the property is to accompany and fol- 
low the deed, and it does not, but remains with 
the grantor, such deed is fraudulent in law, and 
void as to the creditors of the grantor, although 
the deed should be acknowledged and recorded, 
according to the Maryland law of 1729, c. 8, 
§ 5. But such deed is void, only against credit- 
ors of the grantor who thus retains the posses- 
sion inconsistently with the terms and nature 
of the deed. 

Replevin [by Richard Smith against Tench 
Ringgold] for goods and chattels taken in ex- 
ecution by the defendant, the marshal of the 
District of Columbia, at the suit of Yan Ness 
V- Gales [unreported], on a judgment render- 
ed May 28, 1828. The execution was delivered 
to the marshal, and by him levied upon the 

1 [Reported by Hon. WilUam Cranch, Chief 
Judge.] 
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property, then in the possession of the said 
Gales, on the 26th of June, 1829. The plain- 
tiff claimed the goods under a deed of trust 
from H. T. Weightman and the said Gales, 
dated June 4, 1829, to the plaintiff. The said 
H. T. Weightman held under a deed of trust 
from the said Gales to him, dated July 28. 
1828. From the date of this deed untn the 
levying of the execution, the goods remained 
in the possession of the said Gales. These 
deeds Avere hoth acknowledged and recorded 
according to the Maryland law of 1729, c. 8, 
§ 5, which is ha force in the county of Wash- 
ington, D. C. 

Mr. K. S. Coxe, for defendant, contended, 
that these deeds were fraudulent in law, and 
void as to the creditors of Sir. Gales, because 
the possession did not accompany and follow 
the deeds. 

Mr. Lear, for plaintiff, e contra,, contended, 
{1) That by the terms and nature of these 
deeds, the possession was not to accompany 
them, but was to follow them only in a cer- 
tain event, so that, at the time of making 
them, they were not fraudulent in law; and 
could not afterwards become fraudulent by 
reason of the trustee's not taking possession 
of the goods, as he might have done. (2) That 
the possession by the grantor, even if it were 
inconsistent with the terms and nature of the 
deeds, did not make them void as to creditors, 
because they were duly acknowledged and re- 
corded according to the act of 1729, e. 8, § 5. 
Hudson V. Warner, 2 Har. & G. 415. 

THE COURT (THRUSTON, Circuit Judge, 
absent) instructed the jury, at the prayer of 
the defendant's counsel, "that if they should 
be satisfied by the evidence, that at the time 
of the execution and delivery of the said deed 
of the 4th of June, 1829, from the said H. T. 
Weightman and the said Joseph Gales, Jr., 
to the said Richard Smith, the said Joseph 
Gales, Jr., was in actual possession of the 
property intended to be transferred and as- 
signed by the said deed, and continued and 
remained in the actual possession thereof 
after the execution and delivery of the said 
deed, until the writ of fieri facias aforesaid 
was levied upon the same, or upon a part 
thereof, as aforesaid, then the said deed is, 
in law, fraudulent and void as to the said 
John P. Van Ness, the creditor in the same 
writ mentioned- 

Verdiet for the defendant, and bill of ex- 
ceptions. 

Mr. Lear, for plaintiff, moved for a new 
trial, because the court erred in the instruc- 
tion given to the jury. The first deed from 
Gales to Weightman did not require that the 
possession should accompany it; and the deed 
from Weightman and Gales to Smith, the 
plaintiff, could not alter the trust. If this 
second deed is fraudulent and void, still the 
deed of trust from Gales to Weightman re- 
mains valid, and Weightman holds the prop- 
erty in trust for the security of the bank; so 
that the legal title was out of Gales at the 
time of the levying of the execution. The 



first deed of 2Sth July, 1828, from Gales to 
Weightman, was in trust to secure the pay- 
ment of a bill for $2,000, dated 23d July, 1S28, 
at ninety days; and that if G. & S. "should 
fail to pay," &c., "when payment shall be re- 
quired," then "the said H. T. Weightman, his 
executors," &c., "shall take possession of the 
said goods," &e., "and sell the same," &e., 
"and pay," &c. The deed of 4th June, 1829, 
was by H. T. Weightman of the first part, 
J. Gales, Jr., of the second part, and R. Smith, 
cashier, &c., of the third part; and after re- 
ferring to the deed of the 2Sth of July, 1828, 
and stating the desire of Gales & Seaton to 
retire certain bills, &c., and to obtain a con- 
tinuance of accommodation for a part thereof 
by a note for §5,000, dated 2d June, 1829, at 
sixty daj's, &c., it says: "Now this indenture 
witnesseth, that the said H. T. Weightman, 
in consideration of the premises, and of five 
dollars to him paid by the said Richard 
Smith," &c., "at the request, and with the 
consent and approbation of the said Joseph 
Gales, Jr., testified by his becoming party 
hereto," &c., "has bargained and sold," &c., 
"upon the trusts hereinafter mentioned." 
"And this indenture further witnesseth, that 
the said Joseph Gales, Jr., in consideration of 
the premises and of five dollars to him paid 
by the said R. Smith, has granted, bargained, 
and sold to the said R. Smith," &c., "all his, 
the said J. Gales, Jr.'s goods, chattels," and 
personal estate, &c., "upon the trusts herein- 
after mentioned," that is to say, "in trust to 
raise forthwith, by a sale of so much of the 
property hereby conveyed, or intended so to 
be, as may be necessary, the sum of two thou- 
sand dollars, over and above all expenses of 
said sale, and other expenses of this trust, 
and apply the same to the payment of the said 
note;" "and upon this further trust, in case 
of any default in the payment of the said 
note, or any other notes which may be, at any 
time or times hereafter given in lieu, or by 
way of renewal thereof, or of any part of the 
amount thereof, to sell the residue of the said 
property, or so much thereof as may be nec- 
essary," i&C. 

After argument upon the motion for a new 
trial, THE COURT (THRUSTON, Circuit 
Judge, absent) was divided in opinion; the 
new trial, therefore, was not granted, and the 
plaintiff sued out his writ of error to the 
supreme court, where it was finally dismissed 
by consent of the parties. 

CRANCH, Chief Judge, delivered the follow- 
ing opinion: 

The issue, I suppose, was, whether the prop- 
erty was in Joseph Gales, Jr. at the time of 
levying the fieri facias of Van Ness against 
him, under which the defendant justifies the 
taking; or, perhaps, whether the legal title 
was then in R. Smith, the plaintiff. The deed 
to H. T. Weightman was good against all the 
world; and transfei*red the legal title, so that 
it was no longer in Gales. That deed was not 
fraudulent at common law; because the pos- 
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session remaining in Gales was consistent 
with the terms of the deed; and it was not 
void under the act of 1729, c. 8, § 5, because 
it was acknowledged and recorded agreeably 
to the provisions of that act And if it had 
not been so aeknpwledged and recorded, it 
would have been good between the parties. 
It could only have been defeated by a cred- 
itor of Gales. When Weightman and Gales 
made the deed to the plaintlflE, R. Smith (4th 
Jime, 1829), Gales had no legal title in the 
goods.^ He had only an equity of redemption. 
The legal title passed from Weightman to 
Smith, and the possession of Gales did not 
make the deed void as to Weightman; it could 
only be void so far as it attempted to trans- 
fer the rights of Gales, to the injury of his 
creditors. As a deed from Weightman, it 
could only be avoided by Weightman's cred- 
itors. But, even supposing that the instruc- 
tion of the court was correct, and that the 
deed from Weightman to Smith was fraudu- 
lent as to Van Ness, by reason of the posses- 
sion of Gales, yet, the legal title, and the I 
xjquitable title, too, so far as the interests of ! 
■the Bank of the United States were covered | 
by the deed from Gales to Weightman, were 
In Weightman, and the goods were not the 
property of Gales at the time of levying the 
fieri facias. But I am inclined to think that 
the instruction of the court was wrong, in di- 
recting the jury that the deed was void as be- 
tween Weightman and Smith. It did not 
purport to be a joint conveyance from Weight- 
man and Gales; but each severally conveys 
bis own interest. The whole legal estate was 
in Weightman. Gales could only convey his 
•equity of redemption; and that would have 
been barred by a sale imder the deed of trust 
from him to Weightman, without any further 
-conveyance from Gales; so that the deed from 
Gales (of the 4th of June, 1829), was of no 
•use but as evidence of his assent to the" trans- 
fer of the ti-ust from Weightman to Smith; 
and such assent was not necessary to bar the 
rights of his creditors to the property thus 
conveyed in ti-ust to Weightman, and by him 
assigned to Smith. Therefore, as the posses- 
sion of Gales could only avoid his act, and not 
that of Weightman, I think the court erred 
in insti-ucting the jury that the whole deed 
was void. If it had been a deed from Gales 
iilone to Smith, and the possession had re- 
mained with Gales, and such possession was 
inconsistent with the deed, I think the in- 
struction would have been right; because I do 
not think that the legislature of Maryland, in 
passing the act of 1729, e. 8, § 5, intended to 
give validity to any deed which would have 
iDcen fraudulent as to creditors, either by the 
common law, or by any previous statute. 

For a period of more than one hundred years 
before the act of 1729, the law was settled (as 
appears in the case of Stone v. Grubham, 2 
Bulst. 218), that, "if it was an absolute con- 
veyance, and a continuance in possession aft- 
•erwards, this will be adjudged in law to be 
fraudulent, for this hath the face of fraud." 



And Buller, X, in the case of Edwards v. Har- 
ben, 2 Term R. 596, says, "That case has been 
universally followed by all the cases since." 
The preamble of the fifth section of the act of 
1729, does not intimate an intention of making 
good any deed which would have been before 
void; but the statute makes deeds void, unless 
acknowledged and recorded, which would have 
been good before, to wit, deeds where the pos- 
session, remaining with the vendor, is con- 
sistent with the deeds; for it makes abso- 
lutely void, as against creditors, all sales, 
mortgages, and gifts of goods and chattels, 
whereof the vendor, mortgagor, or donor, 
shall remain in possession, unless the same be 
by writing acknowledged and recorded. But 
the case of Hambleton v. Hayward, 4 Har. & 
J. 443, decided by the court of appeals in 
Maryland, in 1819, is said to be conclusive as 
to the construction and effect of the act of 
Maryland, 1729, c. 8, § 5. Although we have 
the highest respect for the decisions of that 
very learned and respectable court, especially 
in regard to the construction of the statutes 
of that state, yet we cannot consider ourselves 
bound by such decisions made subsequently to 
the separation of this county from that state. 
Congress adopted the laws of Maiyland as 
they existed on the 27th of February, 1801. 
At that time no such construction had been 
given to that statute by the courts of Mary- 
land. We were, therefore, left to judge for 
ourselves of its meaning. In the case of Ham- 
bleton V. Hayward, the county court, consist- 
ing of Earle, C. J., and Worrell, J., was of 
opinion that the deed was void as to creditors, 
because the possession remained with the ven- 
dor. This opinion was reversed in the court 
of appeals by Chase, G. J., and Johnson and 
Dorsey, JJ., against the opinion of Martin, J., 
so that there were three judges on one side 
and three on the other. It seems, therefore, 
to be a point fairly open for decision upon 
general principles. The opinion of the coinrt 
of appeals in that case is briefly stated by the 
chief justice. He says that "at the time when 
the act of 1729, passed, it was in the power of 
debtors to make secret conveyances of prop- 
erty and retain the possession; and although 
such possession presented grounds of suspi- 
cion against them, yet, of itself, it was not 
suflicient to authorize decisions against them 
as fraudulent." This was true as between 
the parties themselves; but if Lord Coke was 
right in the case of Stone v. Grubham, 2 Bulst. 
218, and Mr. Justice Buller, in Edwards v, 
Harben, 2 Term R. 595, 596, it was not true 
as between the vendee and the creditor of the 
vendor; and had not been for more than one 
hundred years before 1729; which the chief 
justice seems to admit when he says, "The 
act of 1729, c. 8, was intended that speedy in- 
formation should be given to every person, of 
any transfer of personal property when the 
person, transferring the right, retained the 
possession; such possession, unless the deed 
was acknowledged and recorded, of itself, as 
to creditors and subsequent purchasers, de- 
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feated the first conveyance." But he proceeds 
to say, "The execution of the bill of sale, its 
acknowledgment, and recording, vests in the 
party the same interest he would have ob- 
tained if the possession had accompanied the 
transfer of the right;" and he concludes, "The 
court are therefore of opinion, that if the bill 
of sale, in the biU of exceptions mentioned, 
was bona fide executed, the possession of the 
property contained in it by the vendor, of it- 
self, under the act of 1729, c. 8, will not ren- 
der it fraudulent and void." 

The conclusion is undoubtedly correct. The 
retaining of the possession, when the deed is 
acknowledged and recorded, will not, of itself, 
render the deed void under the statute; but 
the question is, does the statute make valid a 
deed which would be void by the common 
law? It has no affirmative words to that ef- 
fect; and there is sufficient ground for the 
statute to operate upon without giving it that 
effect. The legislature might have doubted 
whether absolute bills of sale, tmaccompanied 
by possession, were absolutely void as to cred- 
itors, and they knew that conditional bills of 
sale certainly were not; they therefore made 
them all void as to creditors, unless acknowl- 
edged and recorded; for a conditional bill of 
sale, where the possession was, by the com- 
mon law, permitted to remain with the ven- 
dor, was as injurious to creditors as an abso- 
lute bill. To permit a debtor to make an 
absolute bill of sale, and yet retain the posses- 
sion and use of all his property, merely by 
acknowledging and recording the deed, would 
be to give him the mbst certain means of ef- 
fecting and protecting his fraud. We think, 
therefore, that it was not the intention of 
the legislature to give validity to any bill of 
sale or deed which would otherwise be, in law, 
fraudulent and void. But, being of opinion 
that the court erred in instructing the jury- 
that the deed from Weightman and Gales to R. 
Smith, was entirely void by reason of the pos- 
session of Gales, I think a new trial ought to 
be granted. 

LfORSELL, Circuit Judge, however, did not 
agree to grant the plaintiff a new trial; and 
THRUSTON, Circuit Judge, being absent, and 
the plaintiff having taken his bill of excep- 
tions to the instruction given to the jury, the 
motion for a new trial was overruled. A writ 
of error was taken out, but not prosecuted; 
and was dismissed at January term, 1832. 



Case ISTo. 13,103. 

SMITH v. The ROYAL GEORGE. 

[1 "Woods, 290.] 1 

Circuit Court, D, Louisiana. Nov. Term, 1873. 

Maritime Liens— Goons Deposited with Captain 
— Ship Cakpentek. 

1. A ship carpenter who deposits, for safe 
keeping, money and other valuables with the 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission,] 



captain of a steamboat on which he is em- 
ployed, has no lien upon the boat therefor. 

2. The owner of an old and decayed boat em- 
ployed libellant, who was a ship carpenter, to 
assist in building for him the hull of a new 
boat, and after it was completed, dismantled 
the old boat and used some of its materials in 
fitting up the new one. Held, that libellant had 
no lien on the new boat for his wages. 

[Cited in Hartupee v. The Coal Bluff, No. 2, 
Case No. 6,172; The J. O. Rich, 46 Fed. 
137.] 

[Cited in The Victorian (Or.) 32 Pac. 1042.] 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 
In admiralty. 

R. De Gray, for libellant 

TP. W. Huntington, for respondent. 



WOODS, Circuit Judge. The libel alleges 
in substance that on September 15, 1870, at 
Shreveport, Louisiana, the libellant was 
hired to go to Hind's Landing, Arkansas, on , 
Little river, to assist in building a new hull 
for the steamboat Royal George, and when 
completed, to run on her as carpenter at 
the rate of §150 per month. That he was en- 
gaged in work upon said hull for the period 
of eight months, and until about the 13th 
day of IMay, 1872, about which latter date 
the Royal George left Hind's Landing for 
Shreveport, Louisiana, with the libellant on 
board in the capacity of carpenter, and while 
making said voyage, libellant was driven off 
the boat by the officers without payment of 
his wages. That when he went to work at 
Hind's Landing he deposited with James 
Crooks, the captain and owner of said steam- 
boat, $350 in cash, and his watch worth ?80. 
That Crooks refused to return him his mon- 
ey and watch, and also detained and refused 
to deliver the libellant's clothing of the value 
of $100, and his tools, also of the value of 
$100. 

The libel asks a decree for $1,200 for wages, 
and for $630; that sum being equal to the 
value of his clothing, tools and watch, and 
the money deposited with the captain and 
owner. The claimant, James Crooks, filed 
an exception to the libel, alleging that the 
court had no jurisdiction of the matters set 
out in the libel, the same not being matter of 
admiralty and maritime jurisdiction. By 
consent of both parties, this exception was 
set down for hearing when the case should 
come up for trial upon its merits. The an- 
swer of Crooks, claimant, admits that there 
is due the libellant on account of his wages, 
the sum of $560.69, which it avers has been 
tendered to him and refused. It admits the 
deposit of the $350, which claimant says he 
is ready to pay over on demand, but denies 
that he ever had possession of the clothes, 
watch or tools of libellant, and denies that 
libellant was ever driven from the Royal 
George hy her officers, and avers that he left 
the boat of his own free will. The district 
court dismissed, for want of jurisdiction, the 
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claim of libellant for money deposited, and 
for the value of his clothing and tools, al- 
leged to be detained by claimant, and ren- 
dered a decree for wages for the sum of 
$901, with interest from date of judicial de- 
mand. 

It is conceded by the claimant's counsel 
that the decree for wages is for the correct 
amount, but he denies the jurisdiction of the 
court to render such a decree upon the facts 
of the case as presented by the evidence. 
The proof does not sustain, in all respects, 
the case as made by the libel. The proof 
shows that libellant was employed by James 
Crooks, who was the master and owner of a 
steamer named the George, to go from 
Shreveport, in Louisiana, to Hind's Landing 
on White river in Arkansas, and there build 
the hull of a boat. That libellant went to 
said landing and worked, getting out timber 
and building a new hull. That when the 
hull was completed, the boilers of the George 
were put into it, her pilot house and roof 
were removed to and put up on the new 
hull. A new steamboat was thus complet- 
ed, some of the materials of the George be- 
ing used in the construction of the new boat. 
The new boat was called the Royal George, 
and was owned by Crooks, who was also her 
master. There is no evidence that libellant 
was shipped on the Royal George as car- 
penter, nor that he ever did any work on her 
as carpenter after she left the landing where 
she was constructed. 

The claimant insists that the facts do not 
show a maritime contract. The point is, 
does a contract made with a shipwright to 
assist in the building of a new boat, on 
which some of the materials from an old 
dismantled boat are to be used, fall within 
the maritime law and give the laborer a lien 
upon the boat for his wages? The admiral- 
ty jurisdiction in cases of contract depends 
primarily upon the nature of the contract, 
and is limited to contracts, claims and serv- 
ices purely maritime, and touching rights 
and duties appertaining to commerce and 
navigation. 1 Conk. Adm. 19. In the case 
of People's Ferry v. Beers, 20 How. [61 U. 
S.] 393, the libel was filed by the builders 
against a new steam ferry boat for a bal- 
ance due the builders on account of work 
done and materials employed in construct- 
ing the hull of the vessel. In passing upon 
this case the supreme court say: ''The on- 
ly matter in controversy is, whether the dis- 
trict courts of the United States have juris- 
diction to proceed in admiralty to enforce 
liens for labor and materials furnished in 
constructing vessels to be employed in the 
navigation of waters to which the admiralty 
jurisdiction extends. The contract is simply 
for building the hull of a ship and delivering 
it upon the water. The vessel was construct- 
ed and delivered according to the contract, 
and was in the possession of the party for 



whom it was built when the libel was filed. 
It must be borne in mind that liens on 
vessels encumber commerce and are dis- 
couraged, so that when the owner is present 
no lien is acquired by the material man, nor 
is any when the vessel is supplied or re- 
paired in the home port. The lien attaches 
to foreign ships and vessels only in favor of 
the carpenter who repairs in a case of neces- 
sity and in the absence of the owner. It 
would be a strange docti'ine to hold the ship 
bound in a case where the owner made the 
contract in writing, charging himself to pay 
by installments for building the vessel at a 
time when she was neither registered nor 
licensed as a sea going ship. So far from 
the contract being purely maritime, and 
touching rights and duties appertaining to 
navigation on the ocean or elsewhere, it was 
a contract made on land, to be performed 
on land." So in Roach v. Chapman, 22 How. 
[63 XJ. S.] 129, the supreme court held that 
a contract for building a ship or supplying 
engines, timber or other materials for her 
construction, is clearly not a maritime con- 
tract. Any former dicta or decision which 
seemed to favor a contrary doctrine were 
overruled by this court in the case of the 
People's Ferry Co. v. Beers, 20 How. [61 U. 
S.] 393. In The Coernine [Case No. 2,944], 
it was held that a contract made in a port 
of the United States to construct a vessel 
in a port of another state by actually build- 
ing her, or by supplying materials for such 
construction, is not a maritime contract, cre- 
ating a lien upon the vessel for the value of 
the materials, supplies or labor, which is 
enforceable in admiralty. 

These decisions seem to establish very 
clearly that the claim of libellant in this case 
for work done is not a lien upon the steam- 
boat. It is claimed, however, by libellant, 
that the rule laid down in Roach v. Chap- 
man, supra, has since been modified, and we 
were cited in support of this view to the 
case of The Grapeshot, 9 Wall. [76 U. S.] 
129. Neither the case of The Grapeshot, 
nor any other case to which we have been 
cited, changes the law laid down in Roach 
V. Chapman, to the effect that a contract for 
labor or materials to build a vessel is not a 
maritime contract, and that neither the ship- 
wright nor material man has a lien therefor 
on the vessel. I am of opinion, therefore, 
that this court has no jurisdiction, to render 
a decree for the wages due libellant. That 
we have no jurisdiction to render a decree 
for the money deposited, and for the value of 
the watch, clothing, and tools of libellant, is 
too clear to need argument. 

The libel must be dismissed at the costs 
of libellant 



SMITH (SANDS v.). See Case No. 12,305. 
SMITH (SCHMIDT v.). See Case No. 12,466. 



SMITH (Case No. 13,103) 



[22 Fed. Cas. page 650] 



Case Ho. 13,103. 

SMITH V. SCHROEDER. 

[Brunner, Col. Gas. 672; i 21 Law Rep. 739.] 

Circuit Court, D. Massacliusetts. 1858. 

Estoppel — Mattek ik Pais— Sale. 

Where a defendant conveyed to plaintiff cer- 
tain mills, together with all machinery, appa- 
ratus, etc., "now on said premises or removed 
for the purpose of being repaired"; if the de- 
fendant led the plaintiff to' believe that certain 
machinery was on the premises, and having 
induced him to contract for the same, secretly 
removed it to prevent its passing by the deed, 
he would be estopped from claiming that it did 
not ao pass, in an action of trover by the plain- 
tiff. 

This was an action of trover for a quan- 
tity of print rolls, tried before PITMAN, 
District Judge, at the last November term. 
The plaintiff [Joseph Smith] claimed title 
nndei- a deed from the defendant [Theodore 
Schroeder], which conveyed to him certain 
lands and mills, particularly described in the 
deed, "together with all the machinery and 
parts of machineiy, apparatus, tools, imple- 
ments, and utensils of every description, 
now on said premises or removed for the 
purpose of being repaired." The plaintiff 
■offered evidence tending to show that the de- 
fendant represented to the plaintiff, as part 
of the inducement to the purchase, that the 
rolls were a part of the machinery of the 
print works formerly standing on the prem- 
ises described by the deed which had been 
consumed by fire, and that in point of fact 
they were actually a part thereof, and nec- 
■essaiy to the operation of print works; but 
it appeared that a short time before the deed 
was executed the defendant, without the 
knowledge of the plaintiff, removed them 
from the premises conveyed by that deed to 
a bam standing on land simultaneously con- 
veyed by the defendant to the plaintiff by 
another deed, though embraced in the same 
<?ontract by which the premises first men- 
tioned were purchased. 
The judge instructed the jury as follows: 
"In this case the plaintiff seeks to recov- 
er of the defendant, the value of eei*tain cop- 
per rolls, which he says were purchased by 
him of the defendant, in June, 1855, and tlie 
evidence of which is contained in a deed of 
the lot and water privilege on which the 
Manchester Print Works stood, together 
with all the machinery, etc. (using words 
broad enough to cover these rolls), but after 
language veiy comprehensive, and which 
was well calculated to make the plaintiff 
suppose that they conveyed everything in 
the shape of tools and machinery which had 
belonged to the print works, and which had 
been saved from the fire which had consum- 
ed the building, there followed this descrip- 
tion— 'now remaining on the premises, or re- 
moved elsewhere for the purpose of repair- 



1 [Keported by Albert Brunner, Esq., and here 
reprinted by permission.] 



ing.' It is contended by the defendant that 
at the date of this deed these copper rolls 
were not on the premises; but had been re- 
moved from the same, but not for repairing, 
being in the barn of the defendant, in the 
neighborhood of the premises, for no such 
purpose. 

"From the evidence which has been admit- 
ted in this case, though objected to by the 
defendant, it appears that certain copper 
rolls, after the fire, were put in a house 
standing on these premises, where they re- 
mained for some time. The fire was in De- 
cember, 1854; the rolls remained there until 
the last of February or the 1st of March, 
1S55. That at the time of this fire, the plain- 
tiff having had previous dealings with the 
defendant, and having furnished him with 
lumber and coal, there was a balance due 
from the defendant to the plaintiff of seven 
thousand dollars. That the defendant being 
unable to i*ebuild the print works -without 
assistance, there had been negotiations be- 
tween the plaintiff and the defendant to in- 
duce the plaintiff to advance a sum suffi- 
cient for the purpose, or to rebuild them 
himself, upon such consideration as was 
agreed upon between him and the plaintiff. 
One of the plaintiff's witnesses, Oliver Al- 
len, swears that he was in the employment 
of Mr. Smith, the plaintiff, in February, 
1855, and June, 1856; that in the spring of 
1855, at the time when Smith meant to re- 
build the Manchester Print Works, he want- 
ed an inventory of the property remaining at 
the works, that he might know how he 
should be secured; that he applied to Mr. 
McCabe, since dead, the clerk of the defend- 
ant, for this information; that Mr. Schroe- 
der was not with plaintiff at this time; that 
afterwards Mr. McCabe brought a schedule 
to the plaintiff which was headed 'Inven- 
tory of the Property at the Manchester Print 
Works after the Fire, and Now Remaining.' 
That in this inventory was 17,150 lbs. of cop- 
per rolls, Talued at ?4,802; and handker- 
chief rolls, valued at $111.32; in all, $4,913.- 
32. That Mr. McCabe requested the witness 
to copy the same, leaving out the valuation, 
which the witness did, and handed the copy 
to Mr. McCabe; the original the witness put 
into the plaintiff's desk; it was not in the 
handwriting of Mr. McCabe, or of the de- 
fendant, and the witness did not know in 
whose handwriting it was. There is other 
evidence in the cause to show that Mr. Mc- 
Cabe was the principal clerk and bookkeeper 
of the defendant at this time, and that he 
had been in the habit of transacting out of 
door business for the defendant, and gave 
written orders to teamsters for goods for 
the works, signed with his own name for the 
defendant. 

"From these facts, it is for you to Infer 
whether Mr. McCabe in giving this informa- 
tion to the plaintiff acted as the agent of 
the defendant; and whether it is likely that 
Mr. McCabe would have furnished this in- 
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ventory without commTinieafiug with the de- 
fendant. If you helieve that the defendant 
had no knowledge of this communication to 
the plaintiff, then he is not accountable for 
-.the same. But you must exercise your com- 
mon sense in this matter, and if you think 
it very improbable that in a transaction of 
■this nature, McCabe acted without the 
knowledge of the defendants, at the time or 
immediately afterwards, and that without 
such knowledge on the part of the defendant 
it is not probable he would have ^ven this 
-paper to the plaintiff, which was not in his 
■own handwriting, then you are waiTanted 
in drawing the inference that McCabe in so 
-doing acted as the agent, and with the 
knowledge of the delCendant, and then the 
-defendant is bound in the same manner as if 
he had made the communication to the plain- 
tiff himself. The plaintiff had every right 
to suppose, from the character of McCabe, 
iind the nature of the transaction, that it 
•came from the defendant to him, and from 
the evidence of other persons, who testified 
that in the spring of 1855, this inventory or 
■a. similar one was shown them by the plain- 
tiff, who wished them to see if the valuation 
of the articles contained therein was cor- 
rect; it would appear that the plaintiff con- 
sidered it a paper of more consequence than 
it would have been if it had been the mere 
representation of McCabe. But as the rep- 
resentation of McCabe as the clerk of the de- 
fendant, the plaintiff was authorized to be- 
lieve that it was a true representation, and 
therefore if it was not true it was well cal- 
culated to deceive him. 

"By the testimony of persons employed by 
-the defendant it appears that a large num- 
tQv of copper rolls in February or March, 
1855, were taken by them and earned from 
-the house on the premises conveyed by the 
deed of the defendant to the plaintiff to the 
barn of the defendant, not far from the print 
-works. And there is the testimony of two 
witnesses, who swear that the defendant told 
them that he had removed these rolls that 
they might not be included in the deed from 
liim to the plaintiff. Was it necessary that 
Tie should do this to prevent them from be- 
ing included in this deed? It took a part of 
two days in very bad wheeling (as the wit- 
nesses say) to remove these rolls from the 
premises, when a very few words would 
liave accomplished the purpose if the defend- 
ant had raised no expectation in the plaintiff 
that they were to be conveyed to him. The 
deed might have said all the machinery, 
-tools, and other apparatus, etc., except the 
•copper rolls. But if the defendant knew that 
the plaintiff expected that everything con- 
tained in this inventory was to have been 
■conveyed to him, and considering the object 
which the defendant- had in view to induce 
the plaintiff to rebuild these works, and the 
danger of preventing him from doing so if he 
was informed that these rolls would not be 
•<:onveyed to him, it would be necessary that 



the rolls should not be excluded from the 
deed by words which the plaintiff could read 
and readily understand, but by acts of which 
the plaintiff sl\ould be kept in ignorance, and 
by words not calculated to excite, but rath- 
er to lull suspicion; and with a limitation 
connected with what the defendant knew he 
had done, he hoijed to exclude them from 
the deed, whilst the plaintiff supposed they 
were included within it. - Thus veiy large ex- 
pressions are used in reference to machinery, 
tools, etc., though limited by the description, 
'on the premises or removed for repairing.' 
If Mr. Smith had been induced to search, and 
did not find them on the premises, of which 
there is no evidence that he did, he might,' 
still believe them as included within the de^* 
scription of 'removed elsewhere for repair- 
ing.' Now if the defendant removed these 
rolls for the purpose of thus deceiving the 
plaintiff, he shall not be suffered to take ad- 
vantage of his own wrong; but as it is a rule 
of law, that in ease of any ambiguity, a deed 
is to be taken most strongly against the 
grantor, more especially where the difficulty 
arises from the act of the grantor, by which 
he induces the grantee to believe that the 
property in dispute was conveyed by the 
deed, and was in the situation described by 
the deed, then it shall be so construed, and 
the contract shall be executed in the sense 
in which it was understood by the grantee, 
and in which the grantor believed the gran- 
tee understood it It is true that the gran- 
tee may avoid such fraudulent contract, and 
sue for damages. But if the grantor is not 
able to respond in damages, or the grantee 
having carried the contract into effect on his 
part, has no other remedy but to claim the 
propeity which he thus purchased, he may 
sue upon the contract which is thus proved, 
and the fraud of the defendant shall not and 
ought not to avail him in his defense. The 
testimony is, that after the works were built, 
and leased by the plaintiff to the defendant, 
one hundred and ten copper rolls were 
brought by the defendant to the works, which 
from their appearance had been in use be- 
fore; and after the defendant failed, he took 
them away on the 17th of September last, 
as the witness understood. Mr. Patterson, 
the witness, was an engraver there; he went 
to dinner, and when he returned he found no 
rolls there; he says he made inquiry, and 
was informed they were in the defendant's 
cellar. If you believe these were the rolls 
in the controversy, and that they belonged 
to the plaintiff, then this was a wrongful 
taking, and needed no demand to prove a 
conversion, and you can give interest if you 
find for the plaintiff, upon the value of these 
rolls from the 17th of September last." 

The verdict being for the plaintiff, the de- 
fendant moved for a new trial for causes 
mentioned in the opinion of the court. 

Mr. Jenckes, for plaintiff. 
Cozzens & Bradley, contra. 
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CURTIS, Circuit Justice. The first and 
most comprehensive objection made to the 
rulings of the judge at the trial is, that the 
title of the plaintiff depends \ipon the deed 
which was put in evidence; that this limits 
him to such machinery as was actually on 
the premises at the date of the deed, or had 
then been removed • therefrom for repairs; 
and that instead of leaving to the jury the 
question whether the roUs were then on the 
premises, or had then been removed for re- 
pairs, the judge left it to them, in substance, 
to inquire whether the defendant led the 
plaintiff to believe the rolls were on the 
premises, and having induced him to con- 
tract for them with the other property, se- 
cretly removed them in order to prevent them 
from passing by the deed; and that if this 
was so they were to be deemed to be includ- 
ed in the deed. I am of opinion this instruc- 
tion was correct. The law is settled certain- 
ly in this court by the cases of Philadelphia, 
W. & B. R. Co. V. Howard, 13 How. [54 XJ. 
S.] 307, and Hawes v. Slarchant [Case No. 
6,240], as it previously was in England by 
the cases of Piekard v. Sears, 6 Adol. & E. 
469; Coles v. Bank of England, 10 Adol. & 
E. 437; Freeman v. Cooke, 2 Exch. 654; and 
it has been held in several state courts of the 
highest respectability that if a party wilfully 
misrepresents a state of things, and induces 
another to act on a belief in the truth of his' 
representation, and that person does so act 
upon it to his prejudice, the party who makes 
the misrepresentation is precluded from 
showing it to be a misrepresentation, as 
against him it is in judgment of law true. 
Tills case falls under that rule; for though 
when the defendant originally representea 
the rolls to be on the premises they were 
there, this representation not having been 
withdrawn must be taken as a continuing 
■ representation, and operative at the vei-y 
time of the contract, when the defendant 
knew it to be false, and must have designed 
to mislead the plaintiff, because he himself 
had previously removed the rolls. 

This disposes not only of the objections to 
the instnictions of the court to the jury on 
this part of the case, but also the exceptions 
taken to the admission of evidence respecting 
it; and among others, of the exception on 
account of the admission of other deeds made 
by the defendant to the plaintiff, simultane- 
ously with the deed in question. These, in 
connection with the other evidence, had a 
legitimate tendency to satisfy the jury of 
the fraudulent purpose of the defendant; 
the argument being, that he resorted to three 
deeds of conveyance, instead of one, so that 
he coiild avail himself of the limitation in 
the description of the machinery conveyed, re- 
quiring it to be on the premises described in 
that deed. The other deeds were therefore 
proper to be known to the jury, who might 
consider them part of the defendant's scheme 
of fraud. 
The other ground relied on was, that the 



evidence of the authority of McCabe to ex- 
hibit the schedule to the plaintiff was not 
competent. It appeared in evidence that Mc- 
Cabe was not only the principal clerk and 
bookkeeper of the defendant, and also con- 
ducted some of his out-door business, but 
that he actually conducted, on the part of 
the defendant, the negotiations which result- 
ed in the sale in question. And so far as 
appeared, he alone conducted them, without 
the intervention of the defendant. It was 
therefore proper to leave it to the jury to 
find whether, when McCabe, in the course of 
the negotiations, furnished a schedule of the 
property, he did so with the knowledge and 
consent of the defendant. It was not Incom- 
petent for the jury to infer from the circum- 
stances that the principal was actually cog- 
nizant of the act of his clerk in taking so 
important a step in the negotiations as to 
furnish a schedule of the property to be sold, 
the clerk himself being dead at the time of 
the trial, the defendant and his principal 
clerk being, from their relation, in daily com- 
munication with each other while the negotia- 
tions were going on, and the defendant hav- 
ing acted on the result of the clerk's negotia- 
tions, of which this schedule formed an es- 
sential part. 

The motion for a new trial is overruled, and 
judgment must be rendered on the verdict. 



Case ISTo. 13,104. 

SMITH V. SBLDEN et al. 

[1 Blatchf. 475; 1 1 Fish. Pat. Hep. 298.] 

Circuit Court, N. D. New York. Oct. Term, 
1849. 

Patents— License— CosTn ACT— Reservation — 

OBSCUKITI' in GrltAXT. 

1. The terms of a contract examined, with a 
view to its proper construction, on a motion for 
a provisional injunction. 

2. The words of a granting clause in the con- 
tract interpreted, both by themselves and with 
reference ^ their subject matter. 

3. The question of assigning a limit to the 
extent of the grant, discussed. 

4. The effect of a reservation in the grant 
considered, as bearing upon the extent of the 
rights granted. 

5. Even in a case of well-founded doubt as 
to the extent of the grant, perhaps the conclu- 
sion should be against the grantor, as being 
chargeable with any obscurity in that respect in 
the contract. 

This was an application for a provisional 
injimction. The bill was filed to restrain the 
defendants [Henry R. Selden and others,] 
from the use of Morse's electi-o-magnetic tele- 
graph, as secured by two patents granted to 
Samuel F. B. Morse, and to compel an ac- 
count of profits derived from the use of the 
same, in violation, as was alleged, of the pat- 
ents, on a line of telegraph constructed and 
operated by the defendants, extending from 
Buffalo, N. Y., to Erie, Pa. The plaintiff 

1 [Reported by Samuel Blatchf ord, Esq., and 
here reprinted by permission.] 
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[Francis O. J. Smitli] claimed to be the as- 
signee of the exclusive right to use Morse's 
patents on a line of telegi-aph between those 
two places. The defendants i-esisted the ap- 
plication, on affidavits. They admitted the 
construction by them of the line from Buf- 
falo to Erie, and that they were working it 
by means of Morse's inventions as patented; 
but they insisted upon their right to do so 
■under and by virtue of a contract entered into 
on the 13th of June, 1845, between Henry 
O'Reilly, (one of the defendants,) and Morse, 
(the patentee,) Leonard D. Gale, Alfred Vail, 
and Smith, (the plaintiff,) the last four being 
then the proprietors of 'Morse's patents. 

"William H. Seward and Samuel Blatehford, 
for plaintiff. 
Henry K. Selden, for defendants. 

NELSON, Circuit Justice. The material 
question in this case, so far as the motion for 
a preliminary injunction is concerned, is as 
to tlie effect of the contract of the 13th of 
June, 1845, and whether, upon a proper con- 
struction, it embraces the line in dispute- 
There are several other questions presented 
in the bill, and in the affidavits read in oppo- 
sition to the motion; but they are not sub- 
jects of examination or settlement at this 
time, and will therefore not now be noticed. 
They can be fitly disposed of, only after the 
proofs shall have been taken, and on the final 
hearing. They involve the performance of 
the contract generally, and the consequences 
attending a partial failure; also, the validity 
of the patents under which the plaintiff claims 
an exclusive right to construct telegraphic 
lines; and whether or not the defendants are 
estopped, by reason of the contract, from dis- 
puting the plaintiff's title. 

The contract provides, among other things, 
that O'Eelily shall, at his own expense, "use 
his best endeavors to raise capital for the 
construction of a line of Morse's electro mag- 
netic telegraph, to connect the great sea- 
board line at Philadelphia, or at sueb other 
convenient point on said line as may ap- 
proach nearest to Harrisburgh, in Pennsyl- 
vania, and from thence, through Harrisburgh, 
and other intermediate towns, to Pittsburgh, 
and thence, through Wheeling and Cincinnati, 
and sueb other towns and cities as the said 
O'Reilly and his associates may elect, to St. 
Louis, and also to the principal towns on the 
lakes." 

Another provision bearing upon the question 
is as follows: "No preference is to be given 
to the pai-ty of the first part," O'Reilly, "and 
his associates, in the construction of connect- 
ing lines, nor shall any thing herein be con- 
strued to prevent an extension by the parties 
of the second part," who are represented by 
the plaintiff, "of a line from Buffalo to con- 
nect with the lake towns at Erie; nor to pre- 
vent the construction of a line from New- 
Orleans to connect the Western towns direct- 
ly with that city; but such lines shall not 



be used to connect any Western cities or 
towns with each other, which may have been 
already connected by said O'Reilly." 

It is not to be denied, that the territorial ex- 
tent of line intended to be granted to O'Reilly 
and his associates under this contract, is 
somewhat indefinite and doubtful, in conse- 
quence of the very general terms used in the 
description. There are but five towns or cities 
specifically -named, to or through which the 
line may be run, namely, Harrisburgh, Pitts- 
burgh, Wheeling, Cincinnati, and St. Louis. 
This may be called, not inappropriately, the 
base line, extending from the point of start- 
ing, through these several towns to St. Louis, 
and thence to the principal towns on the lakes. 
Whether it was intended by this last clause 
to grant the privilege of connecting these 
towns 'on the lakes with any of the points on 
the base line, or only with St. Louis, the last 
place designated, is matter of doubt My im- 
pression is rather in favor of the former con- 
struction; and that the parties intended to 
embrace within the gi-ant the whole of the 
territory north of this line, extending to the 
lakes. Indeed, in any aspect, this would 
seem to be the effect of the grant; for, by 
connecting the lake towns with any point upon 
the line, specifically named, a telegraphic com- 
munication would be secm-ed between every 
part of it and the lake towns. This would 
be true, whether the connection was at St. 
Louis, Cincinnati, Pittsburgh, or Harrisburgh; 
and would be as effectual as if made with 
each of those places directly. The communi- 
cation would be more circuitous in the one 
instance than in the other, but practically 
about the same. The only or chief object of 
a direct communication between the lake 
towns and the several points on the main line, 
would be to reach intermediate places, if there 
were any such to justify the expense. 

My impression, therefore, is, that the whole 
of the territoiy north of the line given, ex- 
tending to the towns on the lakes, was intend- 
ed to be Included in the grant, and that, under 
the circumstances, it cannot be implied that 
any part of it was intended to be reserved. I 
am now speaking of the granting clause in 
the contract. 

What lakes then were in the contemplation of 
the parties? Erie? Huron? Michigan? or Lake 
Superior? or each and all of them? It seems 
to me, looking upon the map, and at the line 
given from which a telegraphic communica- 
tion was to be extended to the towns upon the 
lakes, that it is quite difficult, in view of the 
terms used, to assign any satisfactory reason 
for excluding either of those lakes, or any one 
of them rather than another. And, if we look 
out of the contract, and construe it with refer- 
ence to the subject matter, the conclusion will 
be the same. The value of the main trunk or 
line, it was doubtless known, would be much 
enhanced by connecting it with the principal 
business towns upon these lakes, all of which 
are more or less engaged in the vast com- 
merce of the West. 
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That Erie is one of ttie lakes referred to, 
■was not denied on the argument; and, if so, 
I do not see Tvhere the limit is to be drawn, 
or Tvhat towns sliall be embraced within the 
words of the grant and what excluded. Any- 
such limit, for aught to be found in the agree- 
ment, would be altogether arbitrary and con- 
jectural. It was said on the argument, that 
unless some limit was found in the constinic- 
tion of this clause, it might comprehend Lake 
Ontario. The answer, I think, is, that the 
line specifically named, and the lakes in con- 
nection therewith, fairly enougb exclude it 
The difficulty lies in excluding towns lying 
upon a lake whicb it is conceded is embiticed 
within the grant. 

The only doubt I entertain upon the case 
ai'ises out of the other clause in the contitict, 
before referred to as bearing upon the ques- 
tion. Looking at the reservation in that clause 
as to a line from Buffalo to Brie, in connec- 
tion with the resei-vation relating to the line 
from New-Orleans to connect the Western 
towns with that city, there is some gi'ound 
for supposing that the parties contemplated 
Erie as being the easternmost town upon the 
lakes, within the grant. And yet there is 
nothing in the terms themselves of the reser- 
vation, necessarily or by fair implication lead- 
ing to that conclusion. Indeed, those terms 
seem to lead to a contrary result; for, why 
reserve a right to the grantors to extend a 
line from Buffalo to Erie, if such a right was 
not embraced in the grant to O'Reilly? It 
may be said, that assuming the town of Erie 
to have been the most easterly town embraced 
within the contract, it might be necessary to 
reserve to the grantors the right specified, in 
order to connect the town of Erie with their 
eastern line, as otherwise it would have been 
in the power of O'Eeilly to prohibit titieir do- 
ing so. But, if this had been the only object, 
why not have expressed it in a way not to 
be misundei-stood? The reservation is, sim- 
ply, of a right by tbe parties of the second 
part, to extend a line from Buffalo to connect 
with the lake towns at Erie — not an exclusive 
right; and, is therefore, entirely consistent 
with a grant to O'Reilly, embracing the sev- 
eral towns upon the lakes, provided such be 
the true construction of the agi-eement. I do 
not say that this reserving clause is not cal- 
culated to raise some doubt as to the right 
claimed by the defendants; but, from all the 
consideration I have been able to give to the 
case, I am best satisfied, as at present ad- 
vised, with the conclusion that they possess 
it, upon a fair interpretation of tie words 
used by the parties to express their intent 
and meaning. Even in a case of well found- 
ed doubt, perhaps the conclusion should be 
against tiie parties who have made the grant, 
as thej' are chargeable with any obscurity in 
this respect in the agreement. But, inde- 
pendently of that consideration, this case is 
one in which it would not be proper to gi'ant 
a preliminary injunction. 

Motion denied. 



Case No. 13,105. 

SMITH V. SHANE et al. 

[1 McLean, 22.] t 

Circuit Court, D. Ohio. July Term, 1829.2 

PcBLic Laxds— Military Boomties— Costkact of- 

Sale — Notice — Pleading in Equitv 

— WEiGnx OF Answer. 

1.^ Notice reaches the conscience of th% party,, 
and he acquires no better title than tbe person 
of whom he purchased. 

2. If denied by tbe answer, the notice must be 
proved by two witnesses, or by one witness and. 
strong circumstances. 

3. The 7th section of the act of congress' 
respecting military bounties, passed March 1, 
1800 [2 Stat. 15], which provides that no locsi- 
tion shall be made or patents issued for lands, 
except to persons who performed the service, 
or their heirs; and that the patentee shall hold 
the same, free from any contract of sale, is lim- 
ited to the patentee named in the section. 

4. The policy was to protect a meritorious 
class of persons from contracts entered into un- 
der the influence of necessity or fraud. But 
where the patentee has conveyed, the grantee 
cannot shelter Iiimself from his contracts under 
the above act. 

5- As in this ease, Buford, the patentee, was 
not made a party, nor any reason assigned in 
the bill why he was not, and as he stands in the 
same relation to the complainant, as Garrison 
stood to Hinde v. Findlay [1 Pet. (26 U. S.) 
241], and as in that case, the decree was re- 
versed, because Garrison was not made a party, 
that decision is considered conclusive in this 
case. 

[Cited in Pratt v. Vattier, Case No. 11,117; 
Chester v. Chester, 7 Fed. 4.] 

[This was a bill by James E. Smith against 
Shane and Meigs.] 

Mr. Swan, for plaintiff. 

Mr. Goodenow, for defendants. 

OPINION OF THE COURT. This con- 
troversy arises respecting a tract of 500 acres 
of land in the United States' military district.. 
The complainant represents, that in the year 
1799, he entered into a co-partnership with, 
one James Johnson, for the purchase and lo- 
cation of military wan-ants in the above dis- 
trict. That, in the year 1800, Johnson pur- 
chased a warrant, issued in the name of Colo-^ 
nel Abraham Buford, from John S. Wills, 
who had purchased the same. That, under 
the direction of the complainant, the warrant 
was located, and a patent, in the name of 
Buford, obtained in August, 1801. After th& 
location of the warrant, the purchase money 
was paid by Wills to Buford, and the com- 
plainant and Johnson remained in possession 
of the land, paying the taxes, until the year 
1817. That, in 1820, Johnson quit claimed to 
the complainant, their pailnership being dis- 
solved. That the respondent, Shane, by gross 
misrepresentation and fraud, with a fiiU 
knowledge of complainant's equity, in 1815- 
obtained a conveyance of the legal estate 
from Buford to himself and Meigs. The com- 

1 [Reported by Hon. John McLean, Circuit. 
Justice.] 

2 [Affirmed by supreme court (unreported).]. 
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plainant prays tliat a coriTeyance of the land 
may be decreed to liim. 

The respondents deny the material state- 
ments in the bill, and rest their claim to the 
land on a bona fide purchase of the equitable 
interest of Wills, in 1S15, and the convey- 
ance from Buford; "which, they allege, was 
fairly obtained. The partnership between the 
complainant and Johnson is shown by Joseph 
S. Randall and others, that it was dissolved, 
and a quit-claim executed for the land, as 
stated in the bill. 

To prove the purchase of the warrant, the 
depositions of Johnson and Wills are relied 
on. Johnson states that he purchased the 
warrant about the beginning of the year 1800, 
from John S. Wills, for thirty-three dollars 
per hundred acres; and that he regularly 
paid the taxes on the land until the year 1817. 
In his deposition. Wills states that, many 
years before. Col. Thomas Gibson, then of 
Cincinnati, put into his hands, with or with- 
out transfer, he cannot remember, the war- 
rant granted to Buford. That soon after- 
wards he went to Philadelphia, and took 
with him this, with other warrants of the 
same kind; and that, while in Philadelphia, 
he believes he sold some of tnem, and per- 
haps all, though he is not certain. 

The location of the wai-rant,^ under the di- 
rection of tlie complainant, is' satisfactorily 
proved by the depositions of Dekraft, John- 
son and others. Buford acknowledges the 
payment of the consideration for the pur- 
chase of the warrant by Wills, and states 
that the warrant was placed by him in Gib- 
son's hand to sell or locate: was informed 
afterwards that he had sold it; and, at the 
request of Wills, deponent sent a power of 
attorney to Gibson to make the conveyance. 
The possession of the complainant and John- 
son, and the payment of taxes on the land, 
from the date of the patent to the year 1817, 
are proved. 

To establish fraud in the purchase of the 
defendants, the depositions of Johnson, Kise- 
ly, Wills, Buford, and Canfield, are referred 
to. Johnson states that, in the year 1813, 
Shane applied to him, in Chillicothe, to pur- 
chase the land, and that deponent informed 
him he could not convey the tract, as it was 
held in partnei-ship. That, a few days after- 
wards. Wills offered him twelve or fifteen 
hundred dollars for the land in behalf of 
Shane, but the sale was declined. Wills 
states that, some yeai's after his journey to 
Philadelphia, where the wan-ant was sold, 
Shane applied to him to purchase the land; 
that the answer he gave is not recollected, 
but that repeated applications were made to 
him by Shane in difEerent years, who stated 
that he had seen Col. Buford, who refused to 
sell on account of the claim of the witness. 
That at last, on Shane's showing a deed from 
Buford for the land, he agreed, for a certain 
sum of money, to give a bond, conditional 
that neither he, nor his heirs, executors, or 
administrators, would set up a claim against 



Shane's. He denies ever having authorized 
Buford to convey the land to Shane; and he 
states that, in giving the bond to Shane, it 
was not his intention to sanction such con- 
veyance. He states, that if he had been con- 
scious of having an equitable right when he 
made the agreement with Shane, he would 
not have hesitated to convey it. Shane, he 
states, was well apprised of his claim, and 
paid him eleven hundi-ed dollars when the 
bond was executed. 

Buford states, that some time after the sale 
of the warrant to Wills, he received a letter 
from Shane respecting the land, which he 
answered, by saying that he had passed 
away his right through Col. Gibson. That 
some time afterwards, Shane called on him 
in Kentucky, exhibited evidences of claim to 
the land, among others, a direction from 
John S. Wills to make the deed to both of 
the defendants; and having some knowledge 
of Meigs, and high confidence in his char- 
acter, he was induced to execute the deed. 
At the time informed Shane that the consid- 
eration money had been paid or secured. Col. 
Buford, in a letter to Shane, dated 20th Au- 
gust, 1812, states that he does not own any 
land in the United States' military district; 
that Col. Gibson undertook to locate lands 
for him there, which he afterwards sold, a 
part to him, and a part to his son-in-law, 
John S. WUls, to whom Col. Buford referred 
Shane for the infonnation he desired. An- 
other letter from Col. Buford to Shane is' 
exhibited, dated June 2Sth, 1814, in which 
he states: "It would give me pleasure, was 
it in my power, to give you any satisfactory 
information respecting the lands you men- 
tion in your letter to me of the ISth instant. 
I apprehend, from your letter, that Col. J. 
Johnson is an inhabitant of the state of Ohio; 
if so, I have no knowledge of him. My recol- 
lection of those lands is very faint. I be- 
lieve those lands-, or a part of them, were lo- 
cated in my name, but I know not who they 
were granted to. I sold them to Col. Gibson, 
but I do not recollect who I made the as- 
signments to; perhaps to John S. Wills, as 
he was made paymaster to me for them, but 
the price not yet received: I believe I have 
no claim to any of those lands, or can I say 
any thing as to their value. By searching- 
,the different offices, I suppose you might 
trace the title." George W. Canfield states, 
that, some time in the fall of the year, 1820, 
he heard a conversation between the com- 
plainant and Shane, at New Philadelphia, 
respecting the land which, at that time, 
Shane had purchased of Buford; in which 
conversation Shane said, that previous to his 
purchase, he called on complainant, and in- 
quired if h6 had not some Western lands 
that he wished to dispose of? to which said 
complainant replied that he had some lands 
in the state of Ohio, and that if he, Shane, 
would call at his office the next day, he 
would attend to his inquiries. That, on call- 
ing the next day, a canvas bag, containing 
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a quantity of patents, deeds, &c., was handed 
to him, which he perused to his satisfaction, 
and then asked the complainant if he had 
any other titles? to which there was an an- 
swer in the negative, or an evasive one. 

The respondents exhibit the deed from Bu- 
ford, bearing date the 15th May, 1815; prove 
the payment of eleven hundred dollars to 
Wills, and show the bond he executed at 
the time. In this bond he binds himself, his 
heirs, executors, and administrators, in the 
sum of one thousand dollars, dated 2d Oc- 
tober, 1S15, "that he, nor his heirs, executors, 
or administrators, shall, at any time there- 
after, commence suit, either in law or equity, 
against the said Shane, his heirs, or any per- 
son purchasing under him, for the tract of 
land in controversy." By the deposition of 
Gen. Herriek, they prove that about the 
month of January, ISlo, he heard Wilis, in 
a conversation with Shane, say to him that 
he had not, at any time, sold or disposed of 
any land warrant which had issued in the 
name of one Buford, to Col. James Johnson, 
or made any contract with him, or received 
any consideration for such purpose. And 
that, if Col. Johnson had at any time the 
possession of said waiTant, he had obtained 
it at some imprudent moment; referring, as 
witness supposes, to a time when he was 
intoxicated. 

The respondents prove by James Clark that 
Johnson sold a ti*act or two of land, to which 
he was not able to make titles; and that, 
in consequence, the witness did not believe 
that he had any title to the land in dispute. 
Reliance is placed upon this fact, and the 
impression which seems to have been made, 
that Johnson claimed lands to which he 
had no title; and, also, on the circumstance 
of the complainant not stating to Shane his 
title, when the patents and deeds were ex- 
amined by him. The purchase of the war- 
rant from Wills by Johnson is satisfactorily 
proved by the oath of Johnson, the equivocal 
admission of Wills, the fact of having pos- 
session of the warrant, the circumstance of 
its being located under the direction of the 
complainant, the patent having been obtain- 
ed by him, and the possession of the prem- 
ises. Payment of the consideration is sworn 
to by Johnson as having been made when 
the warrant was purchased. 

Under this statement of the case, three 
points are presented for investigation. (1) 
The notice to Shane. (2) The contract, under 
the act of congress. (3) The parties to the 
suit. 

The doctrine of notice is discussed by ev- 
ery elementaiy writer on the equitable juris- 
diction of a court of chanceiy, and it is illus- 
trated by numberless adjudicated cases. No- 
tice reaches the conscience of the party, and, 
though he be a purchaser for a valuable con- 
sideration, yet, in equity, his rights are the 
same as were those of the person from whom 
he purchased. As the respondents deny the 
notice charged, it will be incumbent on the 



complainant to prove it by more than one 
witness. The statement of one witness, cor- 
roborated by strong circumstances, is suffi- 
cient. Johnson states, that in 1S13, Shane ap- 
plied to him to purchase the land, and after- 
wards sent Wills to him on the same errand. 
The circumstances going to show presump- 
tive evidence, are, the possession of the land 
by the complainant and Johnson, the pos- 
session of the original patent to Buford, stat- 
ing that he had no claim to the land, having 
sold it, through Col. Gibson, to Wills, to 
whom Shane was refen-ed, and the statement 
of Buford when the deed was executed, the 
purchase from Wills, who denies ever having 
stated to Shane that he had never sold his 
interest in the land, and the conditions of 
the bond given by Wills at the time the 
eleven hundred dollars were paid to him by 
Shane. 

When the deed was obtained from Buford 
by Shane, the complainant and Johnson had 
been in possession of the land thirteen or 
fourteen years. This of itself, was calcu- 
lated to awaken inquiry as to the title, and 
it seems to have had this effect upon Shane. 
He asks the complainant for his title papers, 
and they are exhibited to him; among them 
was Buford's patent for this land. No spe- 
cial inquiry is made respecting it, but the 
general question asked whether he had any 
other titles, to which it is uncertain whether 
an evasive reply was made, or an answer in 
the negative. There seems to have been 
nothing said by Shane, from which the com- 
plainant could infer that he wished to know 
whether he had any title or claim to the Bu- 
ford tract; and yet this circumstance is 
. strongly relied on by Shane as going to show 
a want of title in the complainant, or a wil- 
ful suppression of it. Had the object of 
Shane's examination been fairly stated, and 
the complainant failed to appi-ise him of the 
claim he held to the land, the inference 
drawn would be just; but, under the cir- 
cumstances, no such conclusion is authorized. 
The possession of the patent, connected with 
the possession of the land, was calculated to 
fix the presumption of title in the complain- 
ant. No man is bound to proclaim his titles 
to every inquirer, and, unless the object of 
the inquii-y be specially stated, he can never 
sustain injury from a refusal to answer. The 
conduct of Shane seems to have been guard- 
ed, if not designed to gain some advantage. 
He was, no doubt, desirous of purchasing 
the land, and was unwilling to awaken the 
suspicions of the complainant. The letters 
from Buford, stating that he had sold the 
land, and his refusal to receive any consid- 
ei-ation when he made the conveyance, could 
not fail to convince Shane that the equity 
was to be found in some one else; and that 
the deed, without considei-ation, could give 
but the shadow of title. 

The purchase from Wills, and the payment 
made to him after the execution of the deed, 
forms the ground on which the defendant's 
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equity must rest In, his deposition, "Wills 
states tbat lie should not have hesitated to 
convey the equity to Shane, if he had been 
conscious that it was in him. The form of 
the bond executed goes strongly to show 
that both Wills and Shane had a knowledge 
that the equity had been transferred. If this 
had not been the case, why was not a con- 
veyance executed in the usual form? And 
why would Shane consent to receive, not a 
transfer of the equitable title, but a bond, in 
a less penalty than the consideration paid, 
that neither Wills, nor his heirs, executors, or 
administi'ators, would set up a claim for the 
land? In this bond, Wills is cautious to in- 
cur no i-esponsibility from a prior convey- 
ance; and this must have been well under- 
stood by Shane. 

These facts and circumstances, going to 
show a notice to Shane, are not rebutted by 
the declaration made by Wills to Shane, in 
the hearing of Gen. Herrick, nor by the pa- 
per referred to in the amended answer, in 
the hand-writing of Wills, stating the reasons 
why a mere contract for the sale of a warrant 
could not be enforced. It is of no imjior- 
tance what the general opinion may be, or 
the belief of any individual, respecting a ti- 
tle. If enough be made known in the nego- 
tiation for the purchase, to put the purchas- 
er on inquiry, and lead him to a full knowl- 
edge of the title, it Is all that equity re- 
quires. I cannot doubt that at the time 
Shane received the deed from Buford, he had 
notice of the complainant's claim, and must 
consequently be considered as a purchaser 
with notice. 

Whether the contract set up by the com- 
plainant can be carried into effect, is the sec- 
ond point for investigation. The seventh sec- 
tion of the act of congi-ess respecting United 
States military bounties, passed March I, 
ISOO,, it is contended, makes void the con- 
tract. The words of the act are: "But no lo- 
cation shall be allowed, nor shall any patent 
be issued, for any lot or lots of one hundred 
acres, except in the name of the person origi- 
nally entitled to such warrant, or the heir or 
heirs of the person so entitled; nor shall any 
land, so located and patented, to a person 
originally entitled to such warrant, be con- 
sidered as in trust for any purchaser, or be 
subject to any conti-act, made before the date 
of such patent; and the title to lands ac- 
quired in consequence of patents issued as 
aforesaid, shall and may be alienated," &e.' 
A part of tliis section is directory to the of- 
ficers of the government in prohibiting any lo- 
cation, or the issuing of any patent, except in 
the name of the person originally entitled to 
it, or to his heirs. It is then provided, that 
lands thus located and patented shall not be 
considered as in trust for any purchaser, or 
be subject to any eonti-act made before the 
date of the patent. The policy of the law 
is obvious. It was designed to protect the 
rights of a, most meritorious class of citizens, 
who achieved the independence and glory of 
22feb,cas. — 42 



their country. It invests them and their 
heirs with the legal title to theiu lands, free 
from all incumbrances arising from previous 
conti-aets. Such contracts cannot be enforced 
against them. This is the plain import and 
meaning of the act The patentee is the only 
person who can claim the benefit of this stat- 
ute, for it was designed exclusively for his 
protection. There was nothing in the condi- 
tion of the country when this statute was 
passed, or in the circumstances of the per- 
sons for whose benefit it was enacted, to ren- 
der this construction doubtful. 

The complainant sets up a contract with 
Wills, and not with Buford, the patentee. 
Between these pai-ties, the law cannot affect 
the contract. If Buford had conveyed to 
Wills, against him a court of chancery could 
decree a conveyance of the premises, though 
against Buford it could not. It seems Bu- 
ford has not availed himself of the provi- 
sions of this statute. In pursuance, as he 
considered, oi a conti-act for the sale of the 
warrant made long before the emanation of 
the patent with Wills, he conveyed the land 
to the respondents. It he has conveyed it in- 
correctly, the powers of a court of chanceiy 
cannot compel him to correct the error; but 
a court of chancery may give relief against 
the .grantee, who had notice of the prior equi- 
ty. In this case the defendants, with the no- 
tice, must be considered as invested witli the 
equity of Wills, and no more; and if the act 
of congress could not affect the contract with 
Wills, it cannot prevent a recourse against 
the respondents. They must be considered 
as holding the land in trust for the com- 
plainant, in the same manner as Wills would 
have held it had the deed been made to ]iim. 

The objection that Buford is not made a 
jiarty to the suit, reiiiains to be considered. 
To sustain this objection, a decision lately 
made in the supreme court of the United 
States is relied on, in a ease where Findlay 
and others are appellants, against Hinde and 
wife (1 Pet P6 U. S.] 241). The title set 
up in that case by Hinde and wife, was de- 
rived from Gai-rison, and was evidenced by 
the following receipt: "Received, Cincinnati, 
10th September, 1799, of Wm. and Michael 
Jones, fifty pounds thirteen shillings and 
three pence, in part of a lot opposite W. 
GaiT's, in Cincinnati, for two hundred and 
fifty dollars, which I will make them a war- 
rantee deed for, for the same, on or before 
the 20th day of this instant" Signed, Abra- 
ham Garrison. Some evidence was given of 
a deed executed to Wm. and Michael .Tones 
by Garrison, but it was lost and there was 
a failure of proof to establish it The bill 
charged the defendants with having fraud- 
ulently, and with notice of the above title, 
obtained a conveyance from Garrison tor the 
lot. In this case, the court held that Garri- 
son should have been made a party, although 
it was in proof that he had conveyed to the 
defendants, against whom Hinde and wife 
sought a decree; and on. this ground, the de- 
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cree of the circuit court was reversed. There 
is no difference, in principle, between That 
case and the one under consideration. The 
court say that "no decree can be made for 
the complainants, without first deciding tLat 
the contract of Garrison ought to be specif- 
ically decreed. He might insist the purchase 
money had not been paid, or make other va- 
rious defences. It is not ti-ue, if he be jnade 
a party, no decree could be made against 
him. It might not be necessaiy to do any 
act, but it would be indispensable to decide 
against him the invalidity of his obligation to 
convey, and overrule such defence as he 
might make; and if the purchase money had 
not been paid, to provide by the decree for its 
payment, before any decree could be made 
against the defendants holding the title." In 
[Simms v. Guthrie] 9 Cranch [13 U. S.] 25, 
and in [Thornton v. \Vynn] 12 Wheat [25 U. 
S.] 193-196, the same principle is recognized. 
The court seem to have been unanimous in 
these decisions and the authority must be 
considered binding upon this court. 
The bill must, therefore, be dismissed. 

This case was appealed to the supreme court, 
and on the question of parties that court were 
divided in opinion. On the other points ihei-e 
was no difference of opinion. The decree of 
the circuit court was affirmed [unreported]. 



Case No. 13,106. 

SMITH et al. v. SHARP'S RIFLE MANUF'G 

GO. 

[3 Blatehf. 545.] i 

Circuit Court, D. Connecticut. Feb. 25, 1857. 

Patents— iNFKiNGEMEST Acknowledged— Opfeb 
TO Pay— Ix JUNCTION. 

1. "Where, on an application for an injunction 
to restrain the infringement of a patent, the 
defendant did not dispute the validity of the 
patent or the infringement, and offered to pay a 
reasonable sum for the use of the invention, or 
the profits of the use when ascertained, and it 
appeared that the defendant was engaged in 
fulfilling a contract for the manufacture of arti- 
cles containing the invention, which contract 
had been entered into on the understanding on 
the part of the defendant that the question be- 
tween him and the plaintiff was one of compen- 
sation, hdd, that no injunction ought to issue 
restraining the defendant from completing the 
contract. 

2. As the defendant had been using the in- 
vention without legal right, but with the under- 
st|inding that an arrangement would be made 
with the plaintiff for the price for the use, and 
the plaintiff had, for five years, known of the 
use, held, that the defendant ought to be en- 
joined from using the invention, (except as re- 
spected such contract), without first paying the 
plaintiff for the use, or obtaining his consent, 
and from disputing the patent, and from with- 
drawing such offer. 

This was an application for a provisional in- 
junction, founded on letters patent granted to 
Edward Maynard, September 22, 1845, for an 
"improvement in percussion locks and pri- 
mers." Tlie plaintiffs [Thomas L. Smith and 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



Others] were assignees of the patent The bill 
averred, among other things, that the defend- 
ants were making for the British govern- 
ment under a contract, 6,000 of Sharp's rifles, 
with the Maynard lock and primer, and had 
delivered some of them. It prayed, among 
other things, for an injunction restraining the 
defendants from executing the contract with 
the British government, without first paying 
the plaintiffs for the right to apply the May- 
nard lock and primer to the 6,000 rifles. ThO' 
defendants did not deny the validity of the 
patent or the plaintiffs' title to it, or their use 
of the patented invention; nor did they set up 
any strictly legal right to use it. They averred 
that they had been attaching the Maynard lock 
to their rifles, with the understanding that some 
arrangement would be made with the plaintiffs 
for the price to be paid for tlie use; that the 
plaintiffs had, for at least five years, had 
knowledge of such use; that the defendants 
had a contract with the British government to 
make for it 6,000 rifles, which contmct was 
now nearly completed; that, after it was made, 
the offleers of the British government ordered 
the defendants to apply the Slaynard lock to 
said rifles; that, under such order, the defend- 
ants, without any additional compensation 
therefor, had constructed the greater part of 
the locks for said rifles; that the defendants 
wei'e now ready to pay the plaintiffs at the 
mte of twenty-five cents for each lock made by 
them, (excepting those made for the govern- 
ment of the United States, which had a right 
to the use of the lock), or to render an account 
of the profits made by them in the manufacture 
of the locks, and to pay the same to the plain- 
tiffs whenever they could be ascertained by a 
master of this court, or otherwise, 

Roger S. Baldwin and D, W. Pardee, for 
plaintiffs. 

William D. Shipman and Edward N. Dick- 
erson, for defendants. 

INGERSOLLt, Disti'ict Judge. As respects 
the conti'act for delivering to the British gov- 
ernment G,000 rifles, with the Maynard lock 
attached, how does the case stand ? The plain- 
tiffs ask an injunction to restrain the defend- 
ants from deUvering these rifles, unless they 
first pay to the plaintiffs a reasonable sum for 
the right to apply the Maynard lock and pri- 
mer. The defendants in their answer say— we 
will pay this reasonable sum which you de- 
mand as a condition to our right to put the 
locks upon the rifles; and we now offer twen- 
ty-five cents for each lock used, as such rea- 
sonable sum, and, if you are not satisfied witli 
that, we will render an account of the profits 
made by us in the manufacture of the locks, 
and pay over to you the whole of such profits, 
whenever the same can be ascertained by a 
master of this court, or otherwise. Mr. Pal- 
mer, the treasurer of the defendants, says, in 
his affidavit, that the defendants always con- 
sidered, while using the Maynai*d lock and pri- 
mer, that the only question between them and 
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the plaintiffs was a question of compensation 
for tlie use of the patent; that, after some cor- 
respondence on this subject, he expressly pro- 
posed to one of the plaintiffs, that the whole 
subject of compensation should remain open 
until time enough had elapsed to settle the 
question of the value of the lock to the de- 
fendants; that to this proposition no answer 
was ever made; that he construed so long a 
silence as an acquiescence in the proposition 
made; and that, with this undei-standing, the 
contx'act with the British government was 
made. Under these circumstances, no absolute 
iujimction ought to issue, to restrain the de- 
fendants from completing that contract. As it 
respects the primers, the defendants say they 
have never manufactured any, and have only 
used such as they have purchased from a li- 
censee of the plaintiffs. 

The decision is, tliat the defendants be re- 
strained from making any of the locks without 
first paying the plaintiffs for the same, or oth- 
erwise obtaining their consent; but this deci- 
sion shall not be held to restrain them from 
manufacturing such locks as may be necessary 
to enable them to complete the contract with 
the British government, or to Interfere in any 
way with their right to execute such contract 
And it is ordered that the defendants be en- 
joined from disputing any right granted by the 
patent, or the right of the plaintiffs to the 
same; and that they be not permitted to with- 
draw their offer to pay, set forth in the affi- 
davit of Mr. Palmer. 



Case No. 13,107. 

SMITH V. SHAW. 

[2 Wash. G. C. 167.] i 

Circuit Court, D. Pennsylvania. April Term, 

1808. 

Interest^Partial- Payments — Estoppel — ' 
exchasge. 

1. The correct general rule is to calculate in- 
terest up to the period when a payment is made, 
to which the payment should he first applied; 
and if it exceed the interest due, the balance is 
to be applied to diminish the principal; but if 
it is not sufficient to discharge the interest, the 
principal is not to he increased, by adding to it 
tlie balance of interest which may remain duei 
so as to produce interest upon interest, 

[Cited in Story v. Livingston, 13 Pet. {38 U. 

S.) 371.3 : 

[CTited in Hart v. Dorman, 2 Fla. 445; Mc- 

Fadden v. Fortier, 20 111. 516; Mills v. 

Saunders, 4 Neb. 193,] 

2. Where the plaintiff has stated an account 
upon a principle unfavourable to himself, as to 
the charge of interest, he ought to be bound by 
it. 

3. There is no difference as to the application 
of the general rule, relative to calculating inter- 
est, to debts legally carrying interest, and to 
those where interest is given in the name of 
damages. 

[Cited in Story v. Livingston, 13 Pet. (38 U. 
S.J 371.] 

1 [OriginalJy published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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4. Exchange should be calculated according to 
the rate prevailing at the time of the trial. 
[Cited in Grant v, Healey, Case No. 5,690; 

Jelison v. Lee, Id. 7,256; Reiser v. Parker, 

Id. 11,685; Hargrave v. Creighton, Id. 6,- 

064.] 
[Cited in brief in Lodge v. Spooner, S Gray, 

170. Cited in Marburg v. Marburg, 26 Md. 

17.] 

This action was brought by an English 
merchant, upon an account of goods shipped 
to the testator; and the only question was, 
as to the proper mode of calculating the in- 
terest. 

Mr. Rawle, for plaintiff, insisted that the 
interest should be calculated whenever a 
payment is made, to which the payment 
should, in the first instance, be applied; and 
if it exceed the interest then due, the balance 
to be applied to diminish the principal; if it 
fall short of the interest, the balance of in- 
terest should not be added to the principal, 
so as to carry interest. 

Mr. Ingersoll, for defendant, contended that 
the interest should be calculated upon the 
principal, up to the time of its final dis- 
charge; and be credited by the payments 
made, with interest calculated on them, from 
the time the payments were made, to the 
same period. But if this be not the coiTcet 
rule in general, still, in this case,, it should 
be adopted; as the plaintiff had so stated 
the interest in his account forwarded to the 
defendant. As to the general rule also, be 
contended, that although Mr. Rawle's mode 
might be correct as to bond debts, it was not 
so as to all open accounts. 

. BY THE" COURT. There is no difference, 
as to the application of the general nile, be- 
tween these debts, whose interest is of course 
to be charged, and those where the jury may 
allow it by way of damages; and in- both, 
the rule mentioned by the plaintiff's coimsel 
is the right one. But as the plaintiff . ha.s 
stated it otherwise, we think he ought to be 
bound by it. Another question was, whethei* 
this being. a sterling debt, should be turned 
into currency at the par of exchange, or at 
the present rate. The court stated that it 
ought to be at the present rate, to which Mr. 
Ingersoll assented. 

Verdict for plaintiff. 



Case Wo. 13,108. 

SMITH V. SHRIVER. 

[3 Wall. Jr. 219; i 14 Leg. Int. 172.] 

Circuit Court, D. Pennsylvania. April Term, 
1857. 

"WiLi-s— Devise — Feb Simpi.e — Respect Due to 
State Courts by the Federal Courts. 

The disposition of the federal courts on ques- 
tions relating to real estate, to follow the law 

1 [Reported by John William Wallace, iUsq., 
and here reprinted by permission.] 
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of the states as settled by their courts of final 
jurisdiction, is so strong, that it will not enter 
into any consideration of the conflicts that have 
existed from time to time, or all the time, be- 
tween the court under different organizations 
or different sets of judges; nor go into any 
comparison of the respect which is due to a 
majority of the court, who by a bare majority 
carried a decision in one way, with the respect 
due to a very able minority who have constant- 
ly and strongly dissented. If the decisions are 
not in equilibrio, this court, on such questions, 
will take the law as it appears to be settled by 
the last decision, without entering upon the 
question whether on true principles it was 
rightly or wrongly decided. 

Meyer made bis will in these words: "As 
to such worldly estate wherewith it has 
pleased God to bless me in this life, I give 
and dispose of the same in the following 
manner, to wit: I give, devise and bequeath 
unto my beloved wife Elizabeth, eighty-five 
acres and allowance of land of my dwelling 
plantation whereon I now live, she to have 
the choice of the same wherever she thinks 
proper; and further, I do give and bequeath 
unto my said wife all my movable property 
or personal estate, of what kind or nature 
the same may be, together with all the mon- 
eys do me, by bond, note, or book account, 
to and for her only proper use and behoof 
whatever. Item, it is further my will, that 
my brother and sisters divide the residue 
of my said plantation amongst themselves, 
share and share alike. And lastly, I nomi- 
nate and appoint," &c. The question meant 
to be raised by this suit— an ejectment— was 
that often litigated question, "did the widow, 
devisee, take a fee in the estate devised to 
her, or only a life estate?" though the ques- 
tion, as regarded by this court, was, rather, 
is this court at liberty, in view of certain de- 
cisions already made upon the point by the 
supreme court of Pennsylvania, to entertain 
that question as an open one at all? 

The history of the Pennsylvania decisions 
on the point,— that is to say, whether a de- 
vise of real estate to a person, no mention 
being made whether the estate was meant 
to be for life or in fee, — does or does not 
carry the fee, is as follows: The first case 
which arose on it in Pennsylvania, was 
French v. Mcllhenny (1809) 2 Bin. 13, in 
which Tilghman, C. J., adhering to the Eng- 
lish precedents, held in a hard case, that no 
fee passed. But his associates, Breckenridge 
and Yeates, doubting his correctness on the 
special case, could not agree with him, and 
in fact overruled him, establishing the law 
that such devises do, in this country, carry 
a fee simple. In 1811 came Clayton v. Clay- 
ton, 3 Bin. 476, which— the same qourt being 
on the bench — does, without overruling 
French v. Mcllhenny, certainly impair its 
authority. In 1826 came Steele v. Thomp- 
son, 14 Serg, & R. 84, Tilghman, C. X, being 
still on the bench, but Judges Gibson and 
Duncan having come Into the places of 
Breckem-idge and Yeates, who with Tilgh- 
man, C. J., composed the court when the 
last two cases were decided. Gibson, J., be- 



ing of Tilghman, O. J.'s, way of thinking on 
this point, the judgment in French v. Mcll- 
henny, was overmled, in favor of Tilghman, 
G. J.'s, original minority opinion there; and 
the law was now settled that a fee would not 
pass. Judge Duncan, however, dissenting 
strongly against this view of Tilghman and 
Gibson. In this way, with some dicta and 
decisions, which occasionally looked a little 
the other way, the law remained unquestion- 
ed on the circuits, and in inferior courts, un- 
til about the year ISoO, when in the court 
of common pleas of York county, the Hon. 
Ellis Lewis, president of that court, held 
that these kinds of words do pass a fee sim- 
ple. His opinion coming in Weidman v. 
Maish, 16 Pa. St. 511, before the supreme 
court, in which Gibson had now for many 
yeai-s been chief justice, was overruled; by 
a bare majority, however, whose opinion was 
given in a short and somewhat decided style 
by that very able and very amiable, but 
(when speaking of pretenders of any sort) 
not always very bland or ceremonious chief 
justice. So things remained for two years; 
during which two years, however, the con- 
stitution of the state was changed, and the 
composition of the court had changed with 
it; Gibson, who had been chief justice in 
1850, being now only an associate, and the 
only member of the late court now on the 
bench; and Lewis, whose opinion had been 
overruled, as just now stated, having ris- 
en, by popular election, from his subordinate 
position where he was overruled, to be a 
judge of the supreme court, which had the 
power of overi-uling not only others, but it- 
self also. Accordingly, the question was 
again raised on the very will on which the 
judgment had once been given while Gib- 
son was chief justice, in Weidman v. Maish ; 
and now in Sehriver v. Meyer (decided in 
1852) 19 Pa. St. 87, a majority of the court 
(Lewis, Lowrie, and Woodward, JJ., in the 
face of powerful dissenting opinions from 
Black, C. J., and Gibson, J.) overruled Weid- 
man V. Maish, and settled as the law of 
Pennsylvania what had been decided on this 
same will by Lewis when president judge 
of York; Justice Woodward, who finally 
turned the scale by his easting voice to that 
side, having afterwards declared that find- 
ing in Weidman v. Maish, "an opinion from 
a judge (Gibson) who was entitled to his 
profoundest deference that the will there 
created only a life estate, he had paused 
long before he consented to Judge Lowrie's 
opinion that it created a fee;" though on re- 
flection he was well satisfied that he had 
done sa. Schriver v. Meyer was affirmed 
in the same year in Wood v. Hills, 19 Pa. St 
513, by the same divided court just mention- 
ed, St. Lewis, Lowrie and Woodward, JJ,, 
against Black, C. J., and Gibson, J.; and al- 
so in 1854, two years afterwards, in Shinn 
V. Holmes, 25 Pa. St. 142, unanimously, so 
far as appears by the opinion of Lewis, J., 
who gave the opinion of the court; Gibson. 
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Ex Chief Justice, having now departed this 
life 

In this melancholy condition of judicial 
discord in the supreme court of the state, 
parties interested now brought this same 
will, which had been the subject of the dis- 
cordant decisions in Weidman v. Maish and 
Schriver v. Meyer, into this court, arguing 
that the law of Pennsylvania could not be 
regarded as settled under such a state of 
circumstances as those above given; that 
the later decisions had been barely carried; 
and that even if the majorities which settled 
them had been much larger than they were, 
the strong, steady, and long continued dis- 
sents of three such men as Tilghman, C. X, 
Gibson, O. J., Black, C. J.,— the first of them 
the most cautious and safe, and the other 
two the most vigorous and able of all the 
judges who ever sat in judgment in this 
state, would, in the professional mind every- 
where, and in all courts not bound to obey, 
as a technical authority, the last decision of 
the supreme coui-t of Pennsylvania, carry a 
weight of influence which would overcome 
the mere weight of adjudication. In the 
ease of this special will, it w^s said, there 
was decision exactly balancing decision, 
Schriver v. Meyer, 19 Pa. St. 87, overruling 
Weidman v. Maish, 16 Pa. St. 510, and leav- 
ing the law upon this will just where it was. 
It was said to be vain to talli about the ob- 
ligation of precedents on such a point as 
this, and especially to talk about Schriver v. 
Meyer as being a binding precedent for any- 
thing. That case had "murdered" precedent. 
It went on the ignoring and abnegation of all 
precedent as its fundamental principle, as 
was thought to be apparent on its face. 
"But it is demanded," says liOwrie, J., giv- 
ing the opinion there, "that we shall follow 
the decision in Weidman v. Maish, where 
this veiy devise has received a eonstniction. 
And why must we follow it? Because we 
or our predecessors have wronged one man 
by our blunders, must we therefore wrong 
others for the sake of our consistency? Does 
the doctrine of stare decisis hold us to con- 
form to that decision? I trust that this 
doctrine shall never be held to mean that 
the last decision of a point is to be taken as 
the law of all future points, right or wrong." 
These principles taken from the opinion in 
Schriver v. Meyer, the counsel arguing that 
the will gave but a life estate, held as the 
light by which that case, considered as a ; 
precedent, was to be read. 

GRIER, Oir'cuit Justice. There are two ; 
great rules in the construction of wills, which ' 
often come into conflict, and have been fruit- 
ful in litigation. One is, that the intention 
of the testator must prevail; the other, that , 
the heir-at-law shall not be disinherited with- : 
out express word or necessary implication. 

Tiiat the application of the latter rule has 
had the effect of defeating the intention of a 
testator in ninety-nine cases out of a hun- 



dred, has often been a subject of complaint 
'T verily believe," says Lord Mansfield 
(Mitchell V. Sidebotham, 2 Doug. 750). "that 
in almost every case where, by law, a general 
devise of lands is reduced to an estate for 
life, the intent of the testator is thwarted. 
For ordinary people do not distinguish be- 
tween real and personal property." So also, 
Mr. Justice Buller, in Palmer v. Richards, 3 
Term R. 359, says, "There is hardly any 
rule of this sort where only an estate for life 
is held to pass, but that it counteracts the 
testator's intention." Courts, thus feeling 
compelled to enforce this arbitrary rule, even 
when conscious that they were perverting 
the will of the testator, have been astute in 
searching through the corpus of the will for 
some expression from which to draw an in- 
ference of an intention to grant a fee, where 
words of inheritance, or technical language, 
expressing such interest, could not be found. 
For this purpose, the word "estate," among 
others, has been laid hold of as one which 
described the whole interest of the testator, 
when not used as a term of description. 

The devise to the wife in this case contains 
no words of limitation, and taken by itself 
would convey only a life estate according to 
the established rule. Yet no man untram- 
melled by technical rules of construction, 
adopted by the courts can read this will with- 
out feeling a conviction that the testator in- 
tended to give to each of his devisees his 
whole estate in the premises respectively de- 
vised to them. The great difficulty in this 
and similar eases is, to find some other words 
or phrase in the will to justify the court in 
giving effect to the apparent intention with- 
out disregarding the stringent rule of con- 
struction altogether, and subjecting them- 
selves to the imputation of conjectural emen- 
dation. For this purpose the introductory 
words of the will have often been referred 
to, as showing an intention to devise the tes- 
tator's whole estate. In this ease the words 
are— "As to such worldly estate wherewith 
it has pleased God to bless me in this life, 
I give and dispose of the same as follows." 

Whether this language in the introduction 
can be carried down to the dividing clause, 
so as to make a part thereof, and enlarge the 
devise to a fee, is the question in the case. 

If this question were to be decided entirely 
on English precedents, it must be admitted, 
that the rule established there is, "that the 
word 'estate,' merely used in the introductoiy 
clause of a will, when the testator professes 
in the usual manner of his intention to dis- 
pose of all his worldly estate, will not have 
the effect of enlarging the subsequent de- 
vises in the will to fee." 

Rules of construction of wills become rules 
of property, and the stability of titles greatly 
depends on adherence to them when once 
established. Hence the question in this case 
is one of Pennsylvania law, as settled by her 
own courts. How far they have adopted the 
policy of England in enforcing a rule of con- 
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struction favorable to the heir-at-law, is a 
question to be decided by them. Their for- 
mer decisions cannot be reconciled. Some 
one of them must be overruled and the oth- 
ers established; and if their own tribunals 
have done this, it is not for this court to 
criticise or doubt the correctness of their de- 
cision. The legislature of this state in 1833 
have cut the knot as to all wills made since 
that time, by abolishing the rule altogether, 
and declaring that "all devises of real estate 
shall pass the whole estate of the testator in 
the premises, although there be no word of 
inheritance, unless it appear by a devise over 
or other words of limitation, that the testator 
intended to devise a less estate." 

This will was made before the passage of 
this act, and has been twice before the su- 
preme court of Pennsylvania. In the argu- 
ment of the case of Weidman v. Maish, 16 
Pa. St. 510, the introductory clause in the 
will does not appear to have been relied on, 
there being other expressions in it which, it 
was contended, justified the construction that 
an estate in fee was intended. The opinion 
of the court considers those arguments, dis- 
posing of the introductory clause in a single 
sentence. In the case of Sehriver v. Meyer, 
19 Pa. St. 88, the case turaed entirely on the 
olTect to be given to this inti-oductory clause. 
A solemn decision of the supreme court sup- 
ported either view of the question,— the case 
of French v. aicllhenny, 2 Bin. 13, on one 
side, and Steele v. Thompson, 14 Serg. & R. 
89, on the other: but each decided by a di- 
vided court; Judges Yeates, Breckenridgeand 
Duncan on one side, and Chief Justices Tilgh- 
man and Gibson on the other. In such a con- 
test who is to decide? Not the courts of the 
United States. "Non nostrum est tantas com- 
ponere lites." The supreme court of the state 
have met the question and have decided it. 
After the able opinion delivered on the oc- 
casion of Sehriver v. Meyer, by Mr. Justice 
Lowrie for the court, and Mr. Justice Gibson 
dissenting, further discussion of the merits 
of the question would be superfluous— all has 
been said that can be said on either side. 

Instead, therefore, of again discussing this 
moot question, this court feel that it is their 
duty to follow what now appears at last to 
be the settled doctrine on the subject. In 
addition to the early case of French v. Me- 
Ilhenny (1809) 2 Bin. 13, we have now 
Sehriver v. Meyer, 19 Pa. St 87, Wood v. 
Hills, Id. 513, and Shinn v. Holmes, 25 Pa. 
St. 142, all concurring. The authorities are 
no longer in equilibrio. The question is set- 
tled, and should not be again disturbed. It 
will soon become obsolete under the wise 
legislation abolishing the old common law 
i-ule, which subverted the intention of the tes- 
tator to subserve the policy of English in- 
stitutions. The courts of Pennsylvania will 
of course adhere to the rule, as settled by 
their own highest tribunal. 

We are not disposed to encourage cases like 
the present. It is an easy thing under the 



transparent contrivance of a transfer to John 
Doe or John Smith (supposed to reside in 
another state), to bring evei*y question of 
title to real property before the couits of the 
United States. This is the last of many 
cases, and I hope will continue to be the last, 
where titles decided in the state coui-ts, after 
yeai-s of exhausting litigation, have been thus 
transfen-ed and the litigation renewed, in the 
vain hope that the courts of the United States 
will assume to reverse the supposed en-oi-s 
of the state tribunals in questions of real 
property in dispute between their own citi- 
zens. 

In such cases it is our duty to pronounce 
the law of Pennsylvania, as defined by her 
own legislature and judiciary, and not to as- 
sume the position of umpire and pronounce 
the opinion of even the ablest minority of 
her judges entitled to more respect than that 
of the majoi'ity, and thus add to the confusion 
and uncertainty of titles. It would be a hu- 
miliating spectacle if this court should, under 
one mle of eonstmction, deliver the land to 
the heir-at-law, who would probably be turn- 
ed out of possession immediately by the de- 
visee, in an action brought in another fonim. 
Such would, I doubt not, be the result of a 
judgment for plaintiff in this case; and such 
a collision of judicial authoi'ity can only be 
avoided by the course now pursued. 

Pease v. Peck (Sup. Ct. U. S.) 18 Hoav. 
[59 U. S.] 598, which enumerates cei-tain in- 
stances as exceptions to the rule of adhering 
to state decisions, does not apply to the pres- 
ent. 

Judgment accordingly. 
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SMITH V. SMITH. 

[Cited in Carr v. Gale, Case No. 2,435. No- 
where reported; opinion not now accessible.] 
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SMITH (SPEED v.). See Case No. 13,226. 

SMITH (STEWART v.). s'ee Case No. 13,436. 

SMITH (STOKELY v.). See Case No. 13,473. 



Case No. 13,110. 

SMITH V. STOOPS. 

[1 Cranch, O. O. 238.] i 

Circuit Court, District of Columbia. June 
Term, 1805. 

Pleading at Law — When Statute of Limita- 
tions MAY BE Pleaded. 
After office judgment the court will not re- 
ceive a plea of the statuate of limitations. 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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Mr. Edward J. Lee moved to set aside tlie 
office judgment "by pleading the statute of 
limitations. Refused; the court saying that 
it had always been refused. See HoofE v. 
Hei-hert (November, 1803 [Case No. 6,670]). 

In the case of Came v. McLean [Case No. 
2,416], at this term, THE COURT ordered 
the plea of limitations to he struck out, it 
having heen filed after office judgment. 

FITZHUGH, Circuit Judge, contra. 



SMITH (STRONG v.). See Case No. 13,544. 



Case Wo. 13,111. 

SMITH et al. v. STURGIS et al. 

[3 Ben. 330.] i 

District Court, S. D. New York. June, 1869. 

Coixisro>T — Stale Claim. 

Where a libel was filed on March 31st, 1866, 
against the owners of a steam-tug, to recover 
damages for the sinking of a schooner by her, 
on December 28th, 1859, the tug having been 
for more than a year after the colhsion within 
the district, and her owners having been resi- 
dents of the district, or carrying on husmess 
therein, and no excuse having been shown for 
the delay of sis years and a quarter in com- 
mencing the suit: lidd, that the claim was 
barred by its staleness. 

[Cited in Southard v. Brady, 36 Fed. 561.] 

[This was a libel by Jonas Smith and oth- 
■ers, owners of the Yankee, against Russell 
Sturgis and others, owners of the Colonel 
Satterly, to recover damages for injury to the 
Yankee, resulting from a collision between the 
two vessels.] 

Beebe, Donohue & Cooke, for libellants. 

William Allen Butler, for claimants. 

BLATCHFORD, District Judge. This is a 
libel, sworn to on the 29th of June, 1863, and 
filed on the 31st of March, 1866, against six 
respondents, as ownei*s of the steam-tug Yan- 
kee, to recover the sum of $19,000, as the 
4lamages sustained by the libellants, owners 
of the schooner Colonel Satterly, by a coUi- 
■sion, which occurred between the two ves- 
sels en the 28th of December, 1859, in the 
lower bay of New York. Only three of the 
respondents were served with process, and 
one of them, Sturgis, has answered for him- 
self and the othei*s. One of the defences set 
up in the answer is, that the cause of action 
did not accrue within six years before its 
-commencement, and that, by reason of the 
neglect of the libellants to prosecute the ac- 
tion, the demand has become stale, and ought 
not in equity to be enforced against the re- 
spondents, many of them having lived and 
been almost daily within the jurisdiction of 
this court since the time of the collision. 
One or more of the respondents had ceased 
to live when the libel was filed. The Yan- 

1 [Reyoried by Robert D. Benedict, Esq., and 
Jiere reprinted by permission.] 



kee, for more than a year after the collision, 
was daily in the port of New York, employed 
in the service of the respondents. In 1861, 
she went into the employ of the United 
States, under a charter, and she was after- 
wards sold to the United States. All of the 
respondents, while they owned her and lived, 
either resided in the city of New York, and 
carried on business there, or frequented it 
in the way of business. The delay on the 
part of the libellants in bringing suit seems 
to have been without any plausible excuse. 
The written and verbal communications set 
up by the libellants as having passed be- 
tween their legal adviser and Sturgis, on the 
subject, proved abortive, and were suspend- 
ed, long before the libel was filed. The case 
is one of deliberate and inexcusable laches 
and staleness. It is shown that two or three 
of those who were on board the Yankee at 
tlie time had disappeared, beyond recall, be- 
fore the libel was filed. The testimony of 
those witnesses who have been produced on 
the part of the Yankee is so in conflict with 
the testimony of the witnesses for the libel- 
lants, as to make it incumbent on the court 
to give no advantage to the libellants which 
they may have secured to themselves by the 
delay in bringing their suit. The six years 
and a quarter which elapsed before the libel 
was filed, not being excused, I must hold the 
claim to be barred by its staleness. The 
Sai-ah Ann [Case- No. 12,342]; Joy v. Allen 
[Id. 7,552]; Jay v. Allen [Id. 7,233]. The 
libel is dismissed, with costs. 



Case Wo. 13,112. 

SMITH et al. v. SWORMSTEDT et al. 

[5 McLean, 369.] i 

Circuit Court, D. Ohio. Oct. Term, 1852.2 

Religious Societies — Church Diviriox — Book 
CosoEUN — Beneficiaries — Lapsed Chauitt. 

1. The general conference of the Methodist 
Episcopal Church is a delegated or representa- 
tive body, with limited constitutional powers; 
and possesses no authority, directly or indi- 
rectly, to divide the Church. 

[See Bascom v. Lane, Case No. 1,089.] 

2. In the adoption of the "Plan of Separation" 
in 1844, there was no claim to, or exercise of, 
such a power. 

3. As the general conference is prohibited 
from any application of the produce of the Book 
Concern, except for a specified purpose, and in 
a specified manner; and as the annual confer- 
ences have refused to remove this prohibition, 
by changing or modifying the sixth restrictive 
rule, the general conference has no power to ap- 
portion or divide the concern, or its produce, 
except as provided for by said rule. 

4. Said Book' Concern is a charity, devoted 
expressly to the use and benefit of the travel- 
ing, supernumerary, and superannuated preach- 
ers of the Methodist Episcopal Church, their 
wives, widows, and children, continuing in it 
as an organized Church; and any individual, or 

1 [Reported by ' Hon. John McLean, Circuit 
Justice.] 

2 [Reversed in 16 How. (37 U. S.) 288.] 
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any number of individuals, withdrawing from, 
and ceasing to be members of the Church, as an 
organized body, cease to be beneficiaries of the 
charity. 

5. It is the undoubted right of any individual 
preacher or member of said Church, or any 
number of preachers, or members; or any sec- 
tional portions or divisions thereof, to withdraw 
from it, at pleasure; but in withdrawing, they 
take with them none of the rights of property 
pertaining to them while in the Church; and, 
the withdrawal of the Southern and South- 
Western conferences in 1845, being voluntary, 
and not induced by any positive necessity, is 
within the principle here stated. 

[Cited in Watson v. Garvin, 54 Mo. 370.] 

6. The defendants, as trustees or agents of 
the Booli Concern at Cincinnati, being corpora- 
tors under a law of Ohio, and required, by such 
law, "to conduct the business of the Book Con- 
cern in conformity with the rules and regula- 
tions of the general conference," in withholding 
from the Church South, any part of the proper- 
ty or proceeds of said Book Concern, have been 
guilty of no breach of trust, or any improper 
use or application of the property or funds in 
their keeping. 

7. This is not a case of a lapsed charity, jus- 
tifying a court of equity in constructing a new 
scheme for its application and administration; 
and the complainants, and those they represent, 
have no such personal claim to, or interest in, 
the property and funds in controversy, as will 
authorize a decree in their favor, on the basis of 
individual right. 

In equity. 

H. Stanbery, Mr. Brien, and R. M, Cor- 
wine, for complainants. 
Ewing, Lane & Riddle, for defendants. 

LEAVITT, District Judge. This bill is 
prosecuted in the names of [William R.] 
Smith, Green, and Parsons, appointed as 
they aver, commissioners by the authority of 
the Methodist Episcopal Church South, and 
of John Kelly and James W. Allen, super- 
numerary preachers, and John Tevis, a su- 
perannuated preacher, all belonging to the 
traveling connection of said Church, and hay- 
ing, as they allege,' in common with the 
whole body of preachers in such connection, 
a personal interest in all the property held 
by the Methodist Episcopal Church. They 
aver that they act by the authority of the 
general conference and the annual confer- 
ences of the Church South, and file their bill 
for the benefit and in behalf of said Church, 
and of themselves, and all other traveling 
preachers, and other persons interested in 
its funds and property. The defendants are 
Leroy Swormstedt and John H. Power, 
agents of the Book Concern at Cincinnati, 
and, as such, having, as averred in the bill, 
in law, the custody and control of the prop- 
erty and effects of said Book Concern, and 
James B. Finley, all being in the traveling 
connection of the Methodist Episcopal 
Church, and interested in its funds and prop- 
erty. After asserting the claim of the 
Church South to the property in question, 
growing out of the alleged division of the 
Methodist Episcopal Church, in 1845, the bill 
alleges that th^ said commissioners have 
made unavailing efforts to effect an amica- 



ble adjustment of the matters in controver- 
sy; and they now resort to this court, ask- 
ing a decree for an account and an equitable 
apportionment and division of the property 
and effects set out in the bill. The property 
directly involved in this suit is the Methodist 
Book Concern at Cincinnati, consisting, as 
the bill alleges, of houses, lots, machinery, 
printing-presses, books, paper, debts, cash, 
and other effects, amounting to about the 
sum of two hundred thousand dollars. It 
may be well here to notice, that this Book 
Concern had its origin at an early period of 
the Methodist Episcopal Church, in this 
country. Its primary object seems not to 
have been, the founding of a charity for the 
future benefit of the traveling clergy, but 
to furnish, at a cheap rate, books and peri- 
odicals under the sanction and auspices of 
the Church, suited to the wants and improve- 
ment of the Methodist communion, in sci- 
ence, morals, and religion; thus serving as an 
auxiliary agency in the consummation of the 
great end, early avowed by that Church, of 
"spreading scriptural holiness through these 
lands." The pecuniary means by whic'j it 
was enabled to commence i.ts operations, 
were made up by the donations of preachers 
and other persons, who favored the lauda- 
ble purpose of its institution. For a time, 
all the traveling preachers in the connec- 
tion were required to contribute annuallj' a 
fixed sum, in aid of its funds. Its first loca- 
tion was at Philadelphia, from whence, how- 
ever, it was removed, in 1804, to the city of 
New York. Through the active efforts of 
the traveling ministry, who were required 
to act as agents for the sale of the books 
and publications of thf> Concern, they wore 
extensively disseminated and sold. Its 
means and resources had become greatly 
increased, and the sphere of its usefulness 
was fast extending, when, in 1836, it was 
destroyed by fire. Soon after this calami- 
tous event, as the result of active efforts 
made in its behalf, it was again placed on a 
basis of efiieiency and prosperity by the li1> 
eral contributions, not only of those in the 
Church, but of others not belonging to the 
connection. In 1820, a branch of the Con- 
cern was established in Cincinnati, connect- 
ed with and subordinate to the institution in 
New York. In 1839, by an act of the leg- 
islature of the state of Ohio, the branch at 
Cincinnati was incorporated, and the agents 
then in office, or who should subsequently be 
appointed by the general conference of the 
Methodist Episcopal Church, were created 
a body politic and corporate by the name of 
the "Methodist Book Concern;" and it was 
declared, by the act of incorporation, that 
the agents "shall hold their agency, and con- 
duct the business of the Concern in conform- 
ity with the rules and regulations of the said 
general conference." Under the able and 
faithful administration of the agents in- 
trusted with its management, this Book Con- 
cern has greatly prospered, and its capital 
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and resources have rapidly increased. Pre- 
vious to the year 1796, the profits arising 
from the sales of books were applied exclu- 
sively to pious and charitable objects, but 
principally to the support of traveling 
preachers and their families. The confer- 
ence of that year determined that those 
profits should be applied wholly to the relief 
of traveling preachers, including such as 
were superannuated, and the widows and 
orphans of those who were deceased. From 
that period, this fund has been regarded as 
pledged to this charitable use; and by the 
sixth restrictive article of the constitution of 
1808, which will be more fully noticed here- 
after, it is placed out of the power of the 
general conference to divert this fund to any 
other purpose, except by "the concurrent 
recommendation of three-fourths of all the 
members of the several annual conferences, 
who shall be present and vote on such rec- 
ommendation," and the approving vote of 
two-thirds of the succeeding general confer- 
ence. It may be proper here to state that, 
by the discipline of the Church, the annual 
conferences are the distributers of this fund 
to those entitled to its benefit. They report 
to the general conference the names and 
number of persons who are entitled as bene- 
ficiaries to receive it, and the sum to be 
paid to each, and the amount is then appor- 
tioned to the several annual conferences, 
and paid to them for distribution. But this 
fund is only to be used to make up deficien- 
cies in the amounts requisite for the sup- 
port of its beneficiaries. All are not enti- 
tled, as a matter of course, to share its ben- 
efits; but such only as are deficient, from 
the failure of the quarterly and annual con- 
ferences to raise the requisite sums, by col- 
lections and contributions, for their support. 
Such, then, is briefly the origin, history, and 
purpose of this charity, and the principle on 
which, and the machinery by which, it is to 
be administered to its beneficiaries. 

These remarks have prepared the way for 
the consideration of the claim, set up by the 
complainants, to the property in controversy. 
And, in stating the conclusions of the court 
on the points presented in this case, it is not 
regarded as necessary to refer, with great 
minuteness, to the allegations of the parties, 
as set forth in the bill and answer; nor to 
the great mass of documentary proofs read, 
and analyzed, and largely and ably discussed 
by counsel on the hearing. There is, in truth, 
very little confiict between the parties as to 
the facts involved in the controversy. The 
questions arising in the case are mainly those 
of legal inference and construction. These, 
though not numerically formidable, open a 
wide field for investigation, and are exceed- 
ingly important in their bearing upon the un- 
fortunate controversy pending betn^een the 
two portions of the great and respectable 
Methodist community in the United States. 
And no one, having a just comprehension of 
the character of the issues in this case, will 



allege that there was any waste of time or 
of mental effort in the protracted and able 
arguments of counsel, in the presentation of 
their points, on the hearing. 

It is distinctly assumed by the complain- 
ants, in their bill, and strenuously urged by 
their counsel, as the basis of a decree of this 
court, for the apportionment and division of 
the property and funds in dispute, that the 
Methodist Episcopal Church in the United 
States, as it existed prior to and at the time 
of the action of the general conference of 
ISM, and the proceedings that were the se- 
quences of that action, is no longer one 
I church, but two chui'ches; which, though alike 
' in faith, doctrine, and discipline, are entirely 
separate and distinct in their organization. 
After stating, at length, the resolutions adopt- 
ed by the general conference on the 8th of 
.Time, in the year just named, designated as 
the "Plan of Separation;" also, the proceed- 
ings of the convention of delegates, held 
at Louisville, on the 1st of May, 1845, 
and the resolutions of the council of bish- 
ops at New York, on the 2d of July, in. 
the same year, the bill alleges, "that by 
and in virtue of the foregoing proceedings,, 
the Methodist Episcopal Church in the Unit- 
ed States, as it existed before the year 
■ 1844, became and was divided into two dis- 
tinct Methodist Episcopal Churches, with dis- 
tinct and independent powers and authority, 
composed of the several annual conferences, 
charges, stations, and societies, lying and be- 
ing north and south of the aforesaid line of 
division." 

As the proceedings referred to present one 
of the most important questions arising in.this 
case, it will be proper to notice them here 
with some particularity. The first of the reso- 
lutions embodied in the so-called "Plan of 
Separation" is in these words: "Eesolved, by 
the delegates of the several annual confer- 
ences, in general conference assembled, 1» 
That should the annual conferences in the 
slaveholding states find is necessary to miite 
in a distinct ecclesiastical connection, the fol- 
lowing nfie shall be observed with regard to 
the northern boundaiy of such connection: All 
the societies, stations, and conferences, ad- 
hering to the Church in the South by a vote 
of the majority of -the members of said so- 
cieties, stations, and conferences, shall remain 
imder the unmolested pastoral care of the 
Southern Church; and the ministers of the 
Methodist Episcopal Chm*eh shall in no wise 
attempt to organize churches or societies, 
within the limits of the Church South; nor 
shall they attempt to exercise any pastoral 
oversight therein, it being understood that 
the ministry of the South reciprocally observe 
the same rule in relation to stations, socie- 
ties, and conferences, adhering, by a vote of 
the majority, to the Methodist Episcopal 
Church; provided, also, that this rule shall 
apply only to societies, stations, and confer- 
ences, bordering on the line of division, and 
not to interior charges, which shall, in all • 
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cases, be left to the care of that Church -with- 
in whose teiTitory they are situated. 2. That 
ministei-s, local and trayeling, of every grade 
and office in the Methodist Episcopal Chm-ch, 
may, as they prefer, remain in that Church, 
or, without blame, attach themselves to the 
C'hurch South. 3. Resolved, by the delegates 
of all the annual conferences, in general con- 
ference assembled, that we recommend to all 
the annual conferences, at their first approach- 
ing sessions, to authorize a change in the sixth 
restrictive article, so tnat the first clause shuii 
read thus: 'They shall not appropriate the 
produce of the Book Concern, nor of the char- 
tered fund, to any other pm-pose other than 
for the benefit of the travehng, supernumer- 
ary, superannuated, and worn-out preachers, 
their wives, widows, and children, and to such 
other purposes as may be determined upon 
by a vote of two-thirds of the members of the 
general conference,' " 4, Provides, that when 
the general conference shall have voted to 
concur in the proposed change of the sixth 
restrictive rule, the agents at New York and 
Cincinnati shall, and they are hereby authoriz- 
ed and directed to deliver over to any authoriz- 
ed agent or appointee of the Church South- 
should one be organized—all notes and book 
accounts against the ministers, church mem- 
bers, or citizens within its boundaries, with 
authority to collect the same for the sole use 
of the Southern Church; and the said agents 
shall also convey to tlie aforesaid agent or ap- 
pointee of the South all the real estate, and 
assign to him all the property, including 
presses, stock, and all right and interest con- 
nected with the printing establishments at 
Cbarleston, Richmond, and Nashville, which 
nowbelong to the Methodist Episcopal Chm-ch. 
5. Provides, that when the change in the sixth 
restrictive rule shall be made, there shall be 
transferred to the agent of the Southei-n 
Church, so much of the produce and capital 
of the Methodist Book Concern, as will, with 
the notes, book accounts, presses, etc., men- 
tioned in the last resolution, bear the same 
proportion to the whole property of said Con- 
cern, that the traveling preachers in the 
Southern Church shall bear to all the travel- 
ing ministers of the Methodist Episcopal 
Church; the divisions ,to be made on the 
basis of the number of preachers in the forth- 
coming minutes. 6. Directs the manner in 
which the payments and transfer shall be 
made. 7. Appoints commissioners to carry 
into effect the arrangements, etc. S. Directs 
the agents at New York to act in concert with 
Southern agents, in carrying out the resolu- 
tions, etc. "9. That all the property of the 
Methodist Episcopal Church, in meeting- 
houses, parsonages, colleges, schools, confer- 
ence funds, cemeteries, and of every kind, 
within the limits of the Southern organiza- 
tion, shall be forever free from any claim set 
up on the part of the Methodist Episcopal 
Church, so far as this resolution can be of 
force in the premises." The tenth, eleventh, 
and tn-elfth resolutions are not important. 



The first resolution of the Louisville con- 
vention is the only one necessary to be set 
forth. It is as follows: "Be it resolved by 
the delegates of the several annual confer- 
ences of the Methodist Episcopal Church, in 
the slaveholding states, in general conven- 
tion assembled, that it is right, expedient, 
and proper, to erect the annual conferences 
represented in this convention, into a dis- 
tinct ecclesiastical connection, separate from 
the jurisdiction of the general conference of 
the Methodist Episcopal Church, as at pres- 
ent constituted; and accordingly, we, the 
delegates of said annual conferences, acting 
under the provisional 'Plan of Separation," 
adopted by the general conference of 1844, 
do solemnly declare the jurisdiction hitherto 
exercised over said annual conferences, by 
the general conference of the Methodist Epis- 
copal Church, entirely dissolved; and that 
the said annual conferences shall be, and 
they hereby are constituted, a separate eccle- 
siastical connection, under the provisional 
'Plan of Separation' aforesaid, and based up- 
on the discipline of the Methodist Episcopal 
Church; comprehending the doctrines and 
entire moral, ecclesiastical, and economical 
rules and regulations of said discipline, ex- 
cept only in so far as verbal alterations may 
be necessary to a distinct organization, and 
to be known by the style and title of the 
Methodist Episcopal Church South." 

These, then, are the proceedings by force 
of which, it is insisted, a division of the 
Methodist Episcopal Church has been legally 
and constitutionally effected; and that, as a 
necessary result, all rights of property per- 
taining to the complainants, and those they 
represent, as traveling preachers of that 
Church, belong to them in their connection 
with the Church South. I may be permitted 
here to remark, that, in the investigation of 
this subject, I am impressively reminded of 
the responsibility of my position, and readily 
concede that, however satisfactory to my 
own mind, may be the conclusions to which 
I am conducted, other minds, of equal can- 
dor and greater strength, may reach a very 
different result. In dealing with the propo- 
sition now to be considered, as well as others 
involved in this controversy, it has been my 
aim studiously to' exclude all merely extrin- 
sic considerations, and to ascertain the true 
standing of these parties in a court of equity, 
as connected with a question of property. 
In this pursuit I am not at liberty to obey 
the mere promptings of sympathy, and there- 
by disparage well-settled principles; or, un- 
der the pressure of any supposed exigency, 
so to pervert or misapply established max- 
ims of construction as to turn away the 
stream of justice from its w^onted channel. 
It is an error too prevalent, especially out of 
the legal profession, to suppose that a chan- 
cellor, for the purpose of reaching a seeming 
equity, may yield himself to the guidance 
of an unregulated and latitudinous discretion, 
without examining too closely or scanning 
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too severely, tlie legal posture of the parties 
before him. Such, however, is clearly a pelr- 
verted view of the powers and duties of a 
court of equity. In practice, it cannot fall 
to work disastrously; putting afloat, on the 
^ea of uncertainty, the most valued civil and 
social rights. 

It is obvious that the question of the power 
of the general conference to adopt the "Plan 
of Separation"— assuming that it was intend- 
•ed to divide and dismember the Methodist 
Episcopal Church, and that it has legitimate- 
ly resulted in division and dismemberment^ 
is decisive of the rights of the pai-ties, as in- 
volved in this suit If the complainants, and 
those they represent, have placed themselves 
on the basis of the authoritative and consti- 
tutional action of the general conference, 
they have the same rights which pertained 
to them before the severance of the Church; 
but, if the conference has, in this act, tran- 
scended its just constitutional powers, to 
that extent, its acts are void: and the com- 
plainants occupy the position of those who, 
voluntarily and without sufficient warrant, 
have placed themselves out of the pale of the 
Uethodist Episcopal Church, and are no lon- 
ger of that class of persons, who are the des- 
ignated beneficiaries of the charity in ques- 
tion. In other words, they must show a 
present, existing right to a participation in 
the benefits of that charity, to justify the 
•decree which they ask for, at the hands of 
this court. The views of counsel are widely 
variant, as to the nature and efEect of the 
'Tlan of Separation." On the part of the 
complainants, it is urged with great earnest- 
ness, that the division, as contemplated and 
provided for, by this plan, involves a mere 
<;hange in the organization of the Methodist 
Episcopal Church; not destructive of its 
unity and integrity; because the dissevered 
parts are of the same faith, and under the 
same form and constitution of government, 
und in the pursuit of the same great purpos- 
•es. It is contended, tb.at the power to 
change, so far as mei*e organization is con- 
cerned, has always been recoghized and act- 
ed upon by the Slethodist Chui-ch; that, from 
the very genius of Methodism, it must change 
its organization, whenever it is necessary to 
promote its eflalciency, and subserve the great 
purpose which it avows, of promulgating the 
Gospel to all men, and "spreading Sciiptural 
holiness through these lands;" and that this 
power to change, not being prohibited ex- 
pressly by the constitution, necessarily vests 
in, and pertains to the general conference, 
as the supreme power of the Church. On 
the other hand, it is insisted, with equal zeal, 
that unity of organization, as well as of faith 
and docti-ine, is an essential element of all 
associations of men in church relations, and 
that the overthrow and destruction of such 
an organization, imports the overthrow and 
desti'uction of the chm-ch itself. It is con- 
tended, therefore, that the "Plan of Separa- 
tion," in the sense in which it is claimed to 



be operative "by the complainants, as effect- 
ing a division of the church, is equivalent to 
its destruction; and that the general confer- 
ence, as a delegate or representative body, 
acting under a constitution with express lim- 
itations of powers, and subject, moreover, to 
restrictions deducible by necessary implica- 
tion, transcended its jurisdiction in the adop- 
tion of the "Plan of Separation;" and that, 
as a necessary consequence, the act is a" mere 
nullity. 

The question presented, it may be re- 
marked, is' not, whether there does or does 
not exist in the Methodist Episcopal Church, 
a power to destroy its organization, and en- 
tirely to reconstruct, not only its government 
and discipline, but to change its standards 
of faith and doctrine; but whether this pow- 
er rightfully exists in the general conference. 
The power of change— of destruction itself— 
doubtless exists somewhere; but, if it has 
not been ^pressly delegated, it remains with 
those who are the original depositaries of all 
power. The inquiiy is now presented, and 
it is certainly one of great materiality in this 
ca«?e: What are the constitutional powers of 
the general conference of the Methodist Epis- 
copal Church, since the change of govern- 
ment, which took place in 180S? It is not 
necessary here to inquire, w^hat were the 
powers of the body called the general confer- 
ence, which existed in the church from the 
year 1792 till ISOS. It may perhaps be con- 
ceded, that previous to the last-named year, 
the general conference, composed as it was 
of the entire body of preachers in the travel- 
ing connection, in the absence of any consti- 
tutional limitations, was invested with the 
supreme power of the Church. They pos- 
sessed in tliemselves, all the elements of sov- 
ereignt5% and were amenable to no power but 
that of the Most High. From my examina- 
tion of the history and polity of the Church, 
I can not perceive that the laity, whatever 
may have been their indirect influence in its 
government, have ever been recognized as 
one of its constituent elements; and if the 
general conferences subsequent to 180S can 
be regarded as. the rightful successors of the 
prior conferences, in the sense of being trans- 
ferees of all their powers, it would result that 
these bodies possessed, and still possess, 
plenary power to divide, or otherwise disor- 
ganize and destroy the Church. And the gen- 
eral conference of 1844, instead of creating 
two Churches, as the complainants insist 
they have done, could have multiplied them 
without limit, and have placed each portion 
of the divided unit on the basis of a distinct 
and independent Church. It is undeniable, 
that the power of division, imports a power 
to divide indeflnitely; and as a necessaiy 
consequence, division carries with it the de- 
struction of the being and identity of the 
original Church. 

The inquiry into the powers of the general 
conference, under the constitution of 1808, 
requires a brief reference to some facts con- 
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neeted with tlie early history of the Method- 
ist Episcopal Church in this coTintry- The 
inti-oduction of Methodism here dates back 
to the year 1766. For the seven years which 
succeeded, the affairs of the Church were 
conducted by quarterly conferences. No con- 
ference, composed of all the traveling preach- 
ers, was held till the year 1773. From this 
period, till the year 1783, there was no as- 
sembly of all the traveling preachers, but 
local conferences, at different places, were 
held, as might suit the convenience of the 
ministers. Till the year 1783, no rule had 
been adopted making it the duty of the trav- 
eling preachers to attend the conferences; 
such an order was passed at the conference 
held that year. It was not, however, till the 
year 1784, that the Church was fully organ- 
ized as an independent Church. This meas- 
ure was adopted pursuant to the advice and 
recommendation of John "Wesley, in his let- 
ter to Doctor Coke and others, of Sept. 10, 
1784. At a meeting of preachers, held on the 
15th November of that year, at which the 
superintendents — Asbury and Coke — were 
present, this letter was submitted to, and 
approved of by those in attendance. They 
accordingly called a conference, which met 
at Baltimore, on the 25th of December, 1784; 
and hence is called the Christmas confer- 
ence. The call embraced all the traveling 
preachers; and at the time appointed, sixty 
of the eighty-three preachers then in the con- 
nection, attended. They organized the 
Church and adopted a form of government, 
with a system of discipline, and a standard 
of doctrine and faith, and elected Asbury and 
Coke, bishops, or superintendents. From 
this time, Wesley ceased to claim or exercise 
any authority over the Church, and the su- 
preme power vested exclusively in the whole 
body of the traveling preachers. The first 
general conference after the organization of 
the Church, in 1784, was held on the 1st of 
November, 1792, and was composed of all the 
ti-aveling preachers, who had been received 
into full connection. This is considered as 
the first regular general conference. Similar 
conferences were held in the y.ears 1800, 1804, 
and 1808. In 1806 Bishop Asbury submitted 
a paper to the annual conferences, recom- 
mending the calling of a conference at Bal- 
timore, in the month of May, 1807, to be com- 
posed of seven delegates from each of the 
seven annual conferences. According to the 
statement of Doctor Bangs— 2d vol. History 
of the Methodist Episcopal Church, page 177 
—among the reasons set forth by the bishop 
in favor of this measure, were the following: 
"To provide for a more permanent mode ot 
Church government;" and, also, "to provide 
for a future delegated general conference, 
whose powers should be defined and limited 
by constitutional restrictions;" "for hither- 
to," says the historian, "the general confer- 
ence possessed unlimited powers over our 
entire economy." This proposition for a 
change in the form of government, received 



the assent of all the annual conferences, ex- 
cept that of Yirginia. Its defeat there, led 
to the abandonment of the plan for a time. 
The project was revived in 1808, by a me- 
morial from the conference of New York, ur- 
ging its adoption; and the conference of 180S 
agreed to the proposed change, and adopted 
a constitution, providing in future for a dele- 
gated or representative general conference. 
The first article of this constitution provides 
that the general conference shall be compos- 
ed of one member for every five members ot 
each annual conference, to be appointed by 
seniority or choice, at the discretion of such 
annual conference; yet so that such repre- 
sentative shall have traveled four full cal- 
endar years, etc. By the 2d article it was 
provided that. "The general conference shall 
meet on the first day of May, 1812, in the 
city of New York, and thenceforward once in 
four years perpetually; in such place or pla- 
ces as shall be fixed by the general conference 
from time to time." etc. The 3d article re- 
quires, "that it shall take two-thirds of tho^ 
representatives of all the annual conferences 
to make a quorum for the transaction of bus- 
iness." The grant of power to the general 
conference is in these words, 

"The general conference shall have full 
power to make rules and regulations for our 
Church, under the following hmitations and 
restrictions," namely, (1) The general confer- 
ence shall not revoke, alter, or change, our 
articles of religion, nor establish any new 
standards or iniles of doctrine, contrary tO' 
our present existing and established stand- 
ards of doctrine, (2) They shall not allow 
of more than one representative for eveiy 
five members of the annual conference, nor 
allow of a less number than one for every 
seven. (3) They shall not change, or alter, 
any part or rule of our government so as 
to do away episcopacy, or to destroy the 
plan of our itinerant general superintenden- 
cy. (4) They shall not revoke or chauge the 
general rules of the united societies. (5) 
They shall not do away the privileges of our 
ministers or preachers of a trial by a com- 
mittee, and of an appeal; neither shall they 
do away the privileges of our members of a* 
trial before the society, or by a select num- 
ber, or of an appeal. (6) They shall not ap- 
propriate the produce of the Book Concern, 
or of the charter fund, to any purpose other 
than for the benefit of the traveling, super- 
numerary, superannuated, and worn-out 
preachei-s, their wives, widows, and children. 
(7) Provided, nevertheless, that upon the 
joint recommendation of all the anniial con- 
ferences, then a majority of two-thirds of the 
general conference succeeding, shall suffice 
to alter any of the above restrictions. 

From this hasty sketch, the conclusion 
seems to follow, that in 1808 an important 
change took place in the government of the 
Jlethodist Episcopal Church. Before that 
time, the supreme power of the Church was 
vested, undeniably, in the whole body of tra-v- 
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eling ministers belonging to tlie connection. 
All the general conferences, from tliat lield in 
llSi to tliat of ISOS, -were composed of tliese 
ministers; not in tlie character of delegates, 
"but each oue in Ms primary capacity, and as 
a depositai-y of a portion of the sovereign 
power. They ■were called general conferences, 
■because all ti*aveling preachers, "who had been 
In the connection for the requisite time, were 
invited to attend, and were members of those 
bodies in viriiie of their offices as preachers. 
They were thus designated in contradistinction 
to the irregular local conferences, which had 
been previously held between the meetings of 
the general conferences. This body of travel- 
ing preachers, met, in a conventional capacity 
in the conference of 1808, created a new or- 
ganism, before unknown to the Church— a rep- 
resentative or delegate general conference — 
and invested it, not with all power, but so 
much only as they deemed necessary to the 
ends of Its creation. They provided for its 
peiTuanency, by declaring that it shall meet, 
thenceforward, "once in four years perpetual- 
ly." Prior to this change, the government of 
the Church, so far, at least, as the structm-e 
and powers of the general conference were 
concerned, was essentially a . democracy, in 
which the masses met together for the transac- 
tion of their business. But, under the con- 
stitution of 1808, this body was elective; its 
members being chosen by the annual confer- 
ences, according -to a prescribed ratio of repre- 
sentation. Under the old system, the members 
-of the genei'al conference represented no body 
but themselves, and were amenable to no 
■earthly power for their conduct; under the 
new system, they had constituents, to whom 
they were answerable; and they were limited 
m their powers by espress constitutional re- 
strictions. And it is nowhere expressly de- 
<;lared, nor is it fairly inferable from the facts 
of the case, that the general conferences subse- 
■quent to, 1S08, were the successors of those 
■which had previously existed, or the tians- 
ferees of the powers with which they were in- 
vested. Indeed, there are good grounds for 
the conclusion, that it was one of the main ob- 
jects of the cliange, to provide for suitable lim- 
itations on the powers of the general confer- 
■ences. True, the great accession of numbers 
to the Church— one of the cheering results of 
the faithful labors of the ministry—and her 
greatly-increased and rapidly-expanding terri- 
torial limits, rendered it highly expedient to 
constitute a delegated conference. It was in- 
jurious to tlie interests of reli^on, as well as 
hiconvenient and burdensome to the ministry, 
tbat the whole body of laborers should be 
called frem their respective fields, to attend 
the meetings of the general confei-ence. Be- 
sides, at the period of the change, several new 
states had been added to the Union, the gi-eat 
western valley was fast filling up with set- 
tlers, and every thing betokened the vast ex- 
tension of our limits, since so fully realized. 
Methodism had kept pace with the steadUy- 
advancing wave of population^ and the indi- 



cations were dear, that the affairs of the 
Church could not be safely intrusted to the 
general conference, as constituted prior to 1808. 
But the intention of the f i-amers of the consti- 
tution of 1808, is not left to mere mference or 
construction. It is most apparent, from the 
terms of the instrument Itself, that It was not 
intended to Invest the general conference with 
absolute or supreme power. In the six articles, 
which have been before quoted, and to which 
some attention will be given hereafter, the pow- 
ers of the general conference are expressly re- 
stricted; and these restrictions are wholly in- 
consistent with the assumption of unlimited 
power in that body. The general grant of pow- 
er, as already noticed, is, "to make rules and 
regulations for our Church," subject to the re- 
strictive articles. It is not pretended that there 
is any express grant of power to divide the 
Church, or otherwise Interfere with its organi- 
zation, so as to destroy, or in any way affect, 
its unity or perpetuity. K such a power exists, 
it must be deduced from the geneial grant, "to 
make i-ules and regulations." The general 
conference, in the exercise of its jurisdiction, 
can look only to tHe written charter of its 
creation; and I take it to be a settled canon of 
interpretation, in reference to all bodies pos- 
sessing merely derived or delegated powers, 
and acting under a written constitution, that 
they can take none, not expressly granted, or 
clearly ImpUed as necessary to the exercise of 
those that are granted. What, then, is the 
nature and the extent of the power vested in 
the general conference, by the clause of the 
constitution of 1808, granting "full powers to 
make rules and regulations for our Church?" 
Does it fairly imply a right to divide or dis- 
member the Church? This is clearly a very 
important inquu-y in this case; for, if this 
power existed, and was actually exercised by 
the conference of 1844, it results, that the com- 
plainants are clearly entitled to the relief 
prayed for in their bill. On the other hand, if 
the power of severance is not vested, in that 
body, the Methodist Episcopal Church still re- 
mains in its integrity and unity; and the de- 
fendants, as its accredited agents, are right- 
fully in the possession of the charity in con- 
ti-oversy, without a shadow of doubt as to who 
are its proper beneficiaries. And, upon this 
state of ease, there would be no just gi-oimd for 
the interference of a court of equity, to with- 
draw it from their custody and control, and 
decree its distribution, cy-pres, or othei-wise. 

It may be remarked here, that this claim, 
xu-ged by the complainants in behalf of the 
general conference, to the supreme and unlim- 
ited control over the Church, in all cases in 
which the exercise of their powers are not ex- 
pressly restricted, is certainly one of a veiy 
imposing character. It is no less than the 
claim of a power to divide, or remodel, or oth- 
erwise destroy, the Church in its organization, 
at their own will and pleasure. Upon such a 
claim of power*, nothmg can rightfully be left 
to presumption in favor of its existence; it 
must be sustained by clear, affirmative rea- 
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sons. Under the influence of a proper jealousy 
of sucli a claim, a court will be inclined to act 
upon the rational intendment, that all power 
not granted, is reserved to those who were its 
original depositaries. In this age, and in the 
light of our republican institutions, this may he 
affirmed to be a safe rule of constiniction. The 
power "to make rules and regulations for our 
Church," must he construed as referring to the 
Church in its organization. It is impossible to 
conceive of the existence of a church, asso- 
ciating together through human agency or in- 
strumentality, without connecting with it the 
idea of organization. It is this alone that 
makes it an entity— a thing cognizable by the 
senses— acting and capable of being acted on. 
It is true that theologians properly recognize 
a church on earth— universal, spiritual, and in- 
visible—which is without organization. It em- 
braces in its wide-spread arms, all human be- 
ings, in all the realms and climes of the earth, 
without respect to name, sect, or denomination, 
and whether included or not in any visible, ex- 
ternal church relation, who yield their cordial 
assent to, and sincerely and obediently practice 
in their lives, the gi-eat fundamental, revealed i 
truths of the Christian religion. Though with- j 
out organization its membere have "one Lord, i 
one faiLh, one baptism," and are bound to- 
gether "in the unity of the faith, and of the | 
knowledge of the Son of God." In any other 
sense, there can be no church without an or- 
ganization; it is the essential element of its be- 
ing, and its destruction is necessarily the de- 
struction of the being itself. 

It is claimed, as a fair construction of the 
power granted to the general conference— a 
body vested only with a delegated authority 
—that the power "to make mles and regula- 
tions for our Church," implies the right to 
adopt any measure deemed expedient by that 
body, so far as organization is concernad. It 
may declare the Methodist Episcopal Church 
—it is insisted, now existing as a unit, bound 
and acting together in one compact organiza- 
tion—under the control of one regularly-ap- 
pointed and constitutional general conference 
— to be two or more distinct and independent 
Clmrches, each having a general conference 
of its own, with no communion or fellowship, 
one with the other, except that which re- 
sults from a common faith. Can it be that 
the constitution of 1808 vests, or intended to 
vest, in the general conference such a power ? 
If it exists, the destinies of the Methodist 
Episcopal Church are completely at the dis- 
posal of any general conference; and that 
body may, at any time, at its own discretion 
and upon its own mere motion, on the occur- 
rence of a sudden and unforeseen emergency, 
and without knowing or taking any measures 
to ascertain, the will of their constituents, 
take down and demolish their entire organ- 
ization. This, it seems to the court, is a pow- 
er inconsistent with the power "to make rules 
and regulations." The power granted is one 
designed to be exerted for the Church, in the 
adoption of such measures as shall best in- 



sure its efficiency and prosperity. The "rules 
and regulations" must, therefore, be adapted 
to the nature and purposes of the organism, 
committed to the care and guardianship of 
the conference. And any exercise of its au- 
thority, resulting in the overthrow and dem- 
olition of the Church, must be viewed as 
repugnant to, and in violation of, the grant- 
ed power. Nor does it change the aspect of 
the question, that while there are specified 
restiictions in the exercise of the powers of 
the general conference, the right to change or 
destroy the existing organization of the 
Church is not enumerated as one of them. 
The founders of the constitution of 1808 may 
well be presumed to have given their assent 
to it, from the deep conviction that it was 
well adapted to secure and promote the well- 
being of the Ohm-eh. To have inscribed in 
it, as among the restrictions of the constitu- 
tion, that the general conference should at no 
time divide or destroy the Church, would 
have involved an absurdity. The implication 
of such a prohibition would necessarily re- 
sult from the character and purposes of the 
constitution. Upon any other principle the 
power to govern may be held to imply a 
power to destroy. Such an implication is not 
admissible, even in the case of a civil ruler 
or sovereign, invested with the most abso- 
lute power. It is an acknowledged principle, 
that governments are instituted to promote 
the happiness and the welfare of the govern- 
ed; and every investiture of power is made 
with the implied pledge, that it shall be ex- 
ercised to that end. This doctrine applies as 
well to ecclesiastical as to civil governments. 
The grant of power to the general coni'er 
ence, under the constitution of 1808, must be 
construed in subordination to this great prin- 
ciple. That body is the mere depositoiy of 
certain delegated powers; and, as it seems to 
the court, can not, upon any just principle, in 
the absence of an express grant of such a 
power, destroy the organization in virtue of 
which it has been brought into existence, by 
division, or otherwise. And, as already indi- 
cated, the fact that the general conference is 
not, by an express provision, inhibited Irom 
the exercise of the power to divide or de- 
stroy the Church, does not furnish a founda- 
tion for an inference in favor of its existence. 
This view of the powers of the general con- 
ference of the Methodist Episcopal Church is 
not now, for the first time, asserted and main- 
tained. There is evidence before the court, 
in this case, that it has been heretofore in- 
sisted on, with great ability, by some of the 
most distinguished individuals of that 
Church. The proof of this is found in va- 
rious parts of the documentary evidence sub- 
mitted to the court. Some of these will be 
briefly noticed. In the first place, it may be 
remarked, that the doctrine of the limited na- 
ture of the constitutional power of the gen- 
eral conference is strongly asserted and ably 
maintained in the protest of the minority in 
Bishop Andrew's ease. In this paper it is 
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said, "The genei-al conference is in no sense 
the Church, not even representatively. It is 
merely the representative organ of the 
Church, with limited powers to do its busi- 
ness in the discharge of a delegated ti-ust." 
1 Proofs, lOS. And again, in the pastoral ad- 
dress of the Louisville convention, the same 
idea is reasserted in this language, "The gen- 
eial conference, or a majority thereof, is not 
the Church." 2 Proofs, 65. And the report of 
the committee of the annual conference of 
Alabama, which was adopted by that body, 
strongly and unqualifiedly asserts the same 
principle. After admitting the right of a con- 
ventional meeting of the whole* Church to 
change or revolutionize it, either in doctrine 
or in organization, it is said in this paper: 
"But before the general conference can plead 
this right, (referring to the case of Bishop 
Andrew,) it must show when and where such 
plenary power was delegated to it by the 
only fountain of authority— the entire pasto- 
rate of the Church." 2 Proofs, 51. In the re- 
port of the committee on organization in the 
Louisville convention, in discussing the rights 
and powers of the episcopacy and the general 
conference, it is said, "It is confidently, al- 
though most unaccountably maintained, that 
the six short restrictive rules, which were 
adopted in 1808, and first became obligatory, 
as an amendment to the constitution, in 1812, 
are, in fact, the true and only constitution of 
the Church. This single position, should it 
become an established principle of action to 
the extent it found favor with the last gen- 
eral conference, must subvert the govern- 
ment of the Methodist Episcopal Church. It 
must be seen, at once, that the position leaves 
many of the organic laws and most impor- 
tant institutions of the Church entirely un- 
protected, and at the mercy of a mere and 
ever-fluctuating majority of the -general con- 
ference." 1 Proof s, 86, 87. And, again: "This 
theory assumes the self-refuted absurdity, 
that the general conference is in fact the gov- 
ernment of the Church, if not the Church it- 
self." 1 Proofs, 87. Again: "With no other 
constitution than these mere restrictions upon 
the power and rights of the general confer- 
ence, the government and discipline of the 
Methodist Episcopal Church, as a system of 
organized laws and well-adjusted instrumen- 
talities for the spread of the Gospel and the 
diffusion of piety, and whose living princi- 
ples of energy and action have so long com- 
manded the admii-ation of the world, would 
soon cease even to exist." 1 Proofs, 87. This 
argument was directed against the asserted 
power of the genei-al conference as exercised 
in the ease of Bishop Andrew; but it is not 
less applicable, or forcible and conclusive in 
regard to the present question, than to the 
case so ably discussed by the committee. 
This committee, then, denounce as "wild and 
revolutionary" the claim "that the general 
conference may do, by right, whatever is not 
prohibited by the restrictive rules; and, with 
this single exception, possess power supreme 



and all-controlling, and this, in all possible 
forms of its manifestation— legislative, ju- 
dicial, and executive— the same men claiming 
to be, at the same time, both the fountain and 
the functionai'ies of all the powers of govern- 
ment, which powers, thus mingled and con- 
centrated into a common focus, may, at any 
time, be employed at the promptings of then' 
own interests, caprice, or ambition," 2 
Proofs, SS. 

These references, for the purpose indicated^ 
are deemed quite sufficient. They show that 
the greatest minds in the Church did not re- 
gard the constitution of 1808 as conferring 
absolute power on the genex-al conference, 
limited only by the "six short restrictive 
rules." And they prove, by a power of argu- 
ment not easily resisted or overcome, that 
there were implied restrictions on the power 
of that body, not less stringent and authori- 
tative than those expressly declared; and, 
moreover, that the safety, efllcieney, and per- 
petuity of the Church were directly involved 
in the recognition and rigid observance of 
these implied restrictions. That these argu- 
ments are applied to a case, differing in its. 
aspects from that now under consideration, 
in no wise detracts from their force. But 
this asserted supremacy of the general con- 
ference of the Methodist Episcopal Church, 
and its consequent authority to break up and 
destroy its organization, at any time, accord- 
ing to its views of expediency, it is insisted 
by the complainants' counsel, has the sanc- 
tion of precedent. It is said the power was 
exercised in the Canada case, and that this 
case was, in all respects, identical with that 
now under consideration. It is insisted, 
therefore, that, as affording a construction 
given by the general conference to its pow- 
ers, it is to be viewed as a settlement of the- 
question. It is not proposed to enter upon 
an inquiry as to the authority of precedent 
on a question of disputed and doubtful con- 
stitutional power, .when presented for judi- 
cial determination. Without doubt, a power- 
long exercised, and having become a settled 
usage of the body claiming and exercising- 
It, will be viewed as rightfully pertaining to 
it; and a court will not be disposed to open 
the door of inquiiy in relation thereto. But 
the exercise of a power in a single instance- 
can scarcely be claimed as proof of its ex- 
istence, if not explicitly granted, and can 
not, therefore, be viewed as entitled to the 
weight of an established precedent. Whai 
however, are the facts in the Canada case?- 
The provmce of Lower Canada, previous ta 
1812, had been included in the Genesee con- 
ference. Afterward it was embraced partly 
in the New York conference, and partly in 
the New England conference; and later still 
the whole province was attached to the Gene- 
see conference; but it never constituted a 
separate conference, under the authority of" 
the general conference of the Methodist Epis- 
copal Church in the United States. By rea- 
son of discords and painful collisions be- 
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tween tlie preachers laboring in that prov- 
ince belonging to tbe British conference, and 
those belonging to the general conference 
of the Church in this country, the latter, by 
an. amicable arrangement, were wholly with- 
drawn from that field. This, howfever, in 
no way interfered with the existing organi- 
zation of the Church, and involved the exer- 
cise of no doubtful power. The province of 
Upper Canada, at different periods interven- 
ing the years 1804 and 1820, had been includ- 
•ed within several conferences of the Church 
in the United States. At the general con- 
ference of 1820, a resolution was adopted 
:authorizing the establishment of a conference 
in this province. This was done in 1824; and 
the conference was designated as the Canada 
<;onference, embracing within its limits the 
whole province. The Canadian Jlefhodists 
were still embarrassed; and at the general 
<;onference of 1S28, they presented a memo- 
rial to that body, expressing a wish to be 
disconnected from the Church in the United 
States, and to organize a Canadian Church 
on an independent basis. The reasons set 
forth by the memorialists were mostly of a 
political character, growing out of the fact 
that they belonged to a civil jurisdiction for- 
eign to that of the United States. The com- 
mittee to which this memorial was first re- 
ferred, reported that it was unconstitution- 
al to grant its prayer without the assent and 
approbation of the annual conferences. A 
substitute was offered for this, containing 
a preamble and several resolutions. The 
first resolution declared, that the compact 
(existing between the Canada annual eonfer- 
-ence and the ilethodist Episcopal Church in 
the United States be and hereby is dissolved 
by mutual consent. This resolution was 
adopted by a large majority; and the other 
resolutions were referred to a special com- 
mittee. The committee reported a preamble 
and several resolutions, which were adopted. 
In the preamble it is recited, that the Metho- 
dist Episcopal Church of the United States 
had extended its jurisdiction over the Ca- 
nadian Methodists at their express desire, and 
that they, "under peculiar and pressing cir- 
cumstances, do now desire to organize them- 
selves into a distinct Methodist Episcopal 
Church, in fi'iendly relations with the Meth- 
odist Episcopal Church in the United 
States." The first resolution provides, in sub- 
stance, that if the Canadian conference shall 
definitely determine on this course, and elect 
a superintendent, he may be ordained by any 
one of the bishops of the Methodist Episcopal 
Church. The second expresses a desire that 
the missionaries in Upper Canada, laboring 
under the care of the Church in the United 
States, may be permitted to continue, etc. 
The third resolution declares, that ministers 
and others should be furnished with the pub- 
lications of the Methodist Episcopal Church 
on the same terms as their agents in the 
United States; and, that, while the Canadian 
Church continued to patronize the. Book Con- 



cern, it should be entitled to its annual pro- 
portion of the dividends. Upon the adoption 
of these resolutions, the resolution of the 
previous committee, which had passed, was 
rescinded. The whole action of the general 
conference is, therefore, embodied in the res- 
olutions repoi-ted by the last committee. 
These do not assert or pretend to claim any 
power in the general conference to authorize 
the separation of the Canada conference, 
from the Church in the United States. There 
had been a decided opinion, in the report of 
the first committee, that the conference could 
not constitutionally sanction such separa- 
tion. And it seems that it was only because 
of the peculiar circumstances under which 
the jurisdiction of the Methodist Episcopal 
Church had been extended over the prov- 
ince, and the annoyance and disabilities un- 
der which its preaehei-s and members labor- 
ed, for the reasons before stated, that the 
geneiul conference was induced to take any 
action in the case. In their action they as- 
serted no claim to any power to authorize the 
separation of the Canada conference, but 
simply declared certain friendly terms on 
which that conference might withdraw. It 
was upon the suggestion of Bishop Emory, 
that this conference had been recognized as 
a part of the Methodist Episcopal Church, on 
principles wholly variant from those which 
applied to the conferences in the United 
States, that the general conference assented 
to its withdrawal on the terms embraced in 
the resolutions which were adopted. 3 
Bangs, Hist. 390, 391. Without enlarging on 
this point, it may be sufficient to remark, 
tlxat the proceedings in the Canada case fur- 
nish no parallel to the action of the general 
conference of 1844, in so far as the latter can 
be construed into an authorized division of 
the Church. So far from this, the general 
conference, in the Canada case, give a veiy 
intelligible negative to the possession or ex- 
ercise of any such jurisdiction without first 
having obtained the assent of the annual con- 
ferences. The application of the Canada con- 
ference for an apportionment of the proceeds 
of the Book Concern, and the proceedings 
connected with it, will be noticed in another 
place. 

There is another very important inquiry 
in this case, which may be stated thus: If 
the power of division properly belonged to 
the general conference, was it, in fact, exer- 
cised by that body? It has been before in- 
timated, that there exists somewhere in the 
Church, a power to change, overturn, and de- 
stroy, not only its organization, but its sys- 
tem of doctrine £tnd discipline- If it is not 
in the general conference, it is not, perhaps, 
material to inquire where it vests; though 
this court has no hesitancy in holding that 
such a power would belong to the body of 
the traveling ministry, assembled en masse, 
in a conventional capacity. It was precise- 
ly such a body that in 1784 gave the Church 
an organized, existence in this; country; and 
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such a 73ody could, without doubt, change 
its entire polity. Perhaps, too, this power 
could he invested in a convention, constitut- 
ed on the representative principle; hut it 
would be necessary, in such a case, that the 
delegates should be elected with express ref- 
erence to the question of a change of gov- 
ernment, and should be clothed by their con- 
stituents with ample powers to perform that 
specific function. But clearly the existence 
of this power, either in a convention com- 
posed of all the traveling preachers, or of 
delegates elected by them to revise or re- 
model the government of the Church, strong- 
ly negatives its existence in the general con- 
ference under the constitution of 1S08. If 
such a power existed, and was intended to 
be exerted by the general conference of 1844, 
it may be presumed, from the known intelli- 
gence of that body, that the object proposed 
would have been consummated by direct and 
straightforward action. Now, it is not pre- 
tended that the "Plan of Separation" is op- 
erative in itself to authorize a division of the 
Church; it is only as connected with the ac- 
tion of the Louisville convention that such 
effect can be claimed for it. In fact, the 
first resolution of the "Plan" refers the deci- 
^sion of the question of the necessity and ex- 
pediency of a separation, to the conferences 
of the slaveholding states. Its language is, 
"Should the conferences of the slaveholding 
states find it necessary to unite in a distinct 
ecclesiastical connection." There is no req- 
uisition that their proceedings shall be re- 
ported to the general conference, or be sub- 
mitted to all the annual conferences for rat- 
ification or approval; but the decision of the 
Southern conferences is made final. The 
power of the general conference, so far as it 
professed to exercise any in this matter, was 
clearly a legislative power. Indeed, if in- 
tended to work the division and dismember- 
ment of the church, it is not easy to con- 
ceive of a higher function of legislation than 
that claimed for the conference. The gi-ave 
inquiry is here presented, could it delegate 
to another body the exercise of such a pow- 
er? Nothing is hazarded in the proposition, 
that such a power, from its very nature, is 
not transferable. In their report to the 
Louisville convention, the committee on or- 
ganization place their right to act in the 
premises expressly on the ground of, au- 
thority derived from the general conference. 
They say "that all the right and power of 
the general conference, in any way connect- 
ed with the important decision in question, 
were duly and foi-mally transferred to the 
annual conferences in the slaveholding' 
states, and exclusively invested in them." 
2 Proofs, 69. The committee then proceed 
with an argument, based on this proposition, 
to prove that they have full power to act. 
Now, it is a common usage, in legislative 
bodies, to institute commissions to inquire in- 
to facts, and to report facts, as a basis of 
intelligent and wise legislation; but such a 
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body cannot delegate to others its legisla- 
tive discretion. The general conference 
could not, therefore, transfer to the Louis- 
ville convention the power to pass upon the 
very solemn question of a division and dis- 
memberment of the Church. They could, 
with equal propriety, have conferred this 
power on the bishops of the slaveholding 
conferences, or the presiding elders, or any 
designated number of ministers or laymen. 
This no one will insist could have been done. 
This view may be applied in a two-fold as- 
pect: First, as proving a lack of power 
in the Louisville convention to divide the 
Church, so far as they professed to act un- 
der the authority of the general conference; 
and, second, as raising a sti'ong presumption 
that the general conference, by the action of 
1844, did not divide the Church, and did not 
intend to do so. It would be doing injus- 
tice to that most respectable body, to sup- 
pose they intended to delegate to others the 
exercise of a high function, pertaining to 
them as a legislative body. 

But the inquiry remains, do the acts of the 
general conference of 1844 justify the infer- 
ence, thatjthere was a serious purpose to di- 
vide the existing Church, and from its dis- 
severed parts, to create two distinct and in- 
dependent Churches? If this was intended, 
it is not unfair to suppose it would have been 
clearly and intelligently expressed. It was 
a subject of the most momentous interest; 
and in passing upon it, it would occur to 
every one that nothing should be left to 
doubtful inference or construction. But, in 
looking into the proceedings of the general 
conference, in connection with the debates, 
no evidence is afforded that the body either 
asserted or attempted to exercise such a 
power. That ever-fruitful source of agita- 
tion and excitement— the subject of slavery 
— in connection with the cases of Harding 
and Bishop Andrew, became a topic of dis- 
cussion in the general conference of 1844. 
It is not, perhaps, uncharitable to suppose, t 
that, even among the excellent and . pious 
men composing this body, there was some 
excess of zeal and temper, and, consequent- 
ly, some indiscretions, on both sides, during 
ihe long and animated debates which took 
place. There had been some previous caus- 
es of excitement and ill feeling, growing out 
of the alleged ultraism of some Northem 
preachers, in connection with the question 
of slavery. And it is not strange that, from 
the collisions of a warm discussion of the 
subject, in the conference, some sparks of 
unholy fire should have been thrown off. 
As usual under such circumstances, the mi- 
nority supposed they were oppressed by an 
imperious majority. Of course, there would be 
some alienation of feeling— some disruption 
of the holy ties of Christian brotherhood. 
In this state of things, the idea of a separa- 
tion of the seemingly discordant elements 
took possession of some of the leading men 
of the South and ^southwestern portions of 



SMITH (Case No. 13,112) 



[22 Fed. Cas. page 674] 



the Church. This idea, was at length bodied 
forth in the form of a specific proposition, 
by Dr. Capers— now a bishop in the South, 
justly distinguished for his talents and his 
piety— who introduced a series of resolu- 
tions, the first two of which were as follows: 
"That we recommend to the annual confer- 
ences to suspend the constitutional restric- 
tions which limit the powers of the general 
conference, so far, and so far only, as to al- 
low the following alterations in the govern- 
ment of the Church; namely, that the Meth- 
odist Episcopal Church in these United 
States and territories, and the republic of 
Texas, shall constitute two general confer- 
ences, to meet quadrennially, the one at some 
place south and the other north of the line 
which now divides between the states com- 
monly designated as free states, and those 
in which slavery exists. That each one of 
the two general conferences thus constituted 
shall have full power, under the limitations 
and resti'ictions which are now of force and 
binding on the general conference, to make 
rules and regulations for the Church within 
their territorial limits respectively, and to 
elect bishops for the same." 

It is not necessary to refer specially to 
the other resolutions in the series offered 
by Dr. Capers. The whole were referred 
to a select committee of nine, who were not 
able to agree on a report; and they were not 
afterward brought to the notice of the con- 
ference. It will be seen that the resolu- 
tions cited contained the distinct proposition 
to refer the question of the division of the 
Church to the vote of the annual conferen- 
ces; thus admitting a want of power in the 
general conference to authorize a division 
without a change in the constitution. As 
the matured opinion of a minister of the 
Church, of high standing and great experi- 
ence, this proposition of Dr. Capers is en- 
titled to consideration. But also, it deserves 
notice, that this proposal, looting to a divi- 
' sion of the Church— clearly and explicitly 
stated— was allowed to drop without action; 
thus affording grounds for the conclusion, 
that, whatever other action it might be the 
purpose of the conference to take on this 
subject, they had no thought of a division of 
the Church on the plan proposed. And there 
is room for the further inference, that upon 
a proposal to refer the question of dividing 
the Church to the votes of the annual con- 
ferences, as the only constitutional mode by 
which it could be effected— if the power was 
understood to pertain to the general confer- 
ence without such action— it is strange that 
no one was found to assert the power, and 
thus show the inutility of the proposed ref- 
erence. But looking at the "Plan of Sep- 
aration," as adopted by the general confer- 
ence, does it fairly import anything more 
than a proposition intended to open a way 
for the peaceful withdrawal of the Southern 
and South-Western conferences, should they 
deem such a course expedient? The confer- 



ence, it must be supposed, had in view the 
acknowledged right of any individual mem- 
ber, or any portion of the Methodist Episco- 
pal Church to withdraw from its jurisdiction 
and government at their own pleasure. This 
right has been recognized from the earliest 
period of the Church. Mr. Wesley distinct- 
ly avowed that it was formed on the volun- 
tary principle; and that as no one joined his 
societies on compulsion, so no one woiild 
be required to continue in the connection, 
except by his own choice and volition. It 
was the understood law of the Church, how- 
ever, and the principle is clearly recognized 
in its discipline, especially in regard to min- 
isters, that, while within the pale of its 
organization, strict obedience to her rules 
would be required. Ministers entered upon 
their solemn and self-denying duties with a 
knowledge of this principle, and also with a 
presumed reference to one of its sequences; 
namely, that if disconnected from the or- 
ganized Church, either by discipline or vol- 
untary retirement, they forfeited all the 
privileges and benefits pertaining to them 
while within its pale. 

Keeping this principle in view, the court 
will briefly examine the "Plan of Separa- 
tion." It has been inserted in a previous 
part of this opinion, and need not be here 
set out. And it is to be remarked, in the 
first place, that throughout the entire "Plan" 
there is no pretense or claim of power in the 
general conference to divide the Church, In 
the sense of creating from one Church, two 
distinct and independent Churches; nor is 
there any expression contained in it from 
which it is Inferable that It was intended 
thus to divide it. And it cautiously guards 
against any admission of the necessity of a 
division. The first clause of the preamble 
refers to the declaration of the fifty-one del- 
egates from the slavehol'ding conferences, 
representing that, for various reasons, "the 
objects and purposes of the Christian min- 
istry and church organization cannot be suc- 
cessfully accomplished by them under the 
jurisdiction of this general conference as 
now constituted." The second clause de- 
clares, that, "whereas In the event of a sep- 
aration, a contingency to which the declara- 
tion asks attention as not improbable, we 
esteem it the duty of this general conference 
•to meet the emergency with Oliristian kind- 
ness and the strictest equity." Here, It will 
be noticed, the separation is referred to as 
a "contingency"— something that "may" hap- 
pen—and when it does happen, as producing 
an "emergency" to be met with Christian 
kindness. The first resolution provides, 
"that should the annual conferences in the 
slaveholding states find it necessary to unite 
in a distinct ecclesiastical connection," etc. 
Here again the language is exceedingly 
guarded, asserting no power, or intention to 
divide the Church, and admitting no neces- 
sity for such division. Tt is perfectly in- 
telligible without comment or exposition. 
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Should the conferences referred to "find it 
necessary," upon mature consideration, to 
withdraw from the existing organization, 
then the conditions are prescribed on which 
the withdrawal is to be consummated; and 
provision is made for the continuance of fu- 
ture friendly relations with the proposed new 
organization. This was a jurisdiction un- 
■doubtedly possessed by the general confer- 
ence, and which had been previously exer- 
•cised in the case of the Canada conference. 
It was merely saying to their brethren of 
the South, If you decide on leaving us, it is 
our desire that we may part in peace. And 
in the exercise of a power clearly belonging 
to the general conference, they fixed upon 
•certain rules which should govern the border 
conferences and societies; they declared that 
all ministers might, at their pleasure, attach 
themselves to the Chm-ch South, if one should 
"be formed, or remain in the Methodist Epis- 
copal, without blame or censure; they agreed 
"that all the property of the Methodist Epis- 
copal Church, in meeting-houses, parsonages, 
■colleges, schools, conference funds, ceme- 
teries, and of every kind, within the limits 
■of the Southern organization, shall be for- 
ever free from any claim set up on the part 
•of the Methodist Episcopal Church, so far 
£LS this resolution can be of force in the 
premises." To this extent the genei-al con- 
ference supposed they had rightfully the 
power to act. There was one subject, how- 
ever,— the charter fund and Book Concern, — 
which was not within their control, except 
for a specific purpose; namely, "the benefit 
of the traveling, supernumerary, superannu- 
ated, and worn-out preachers, their wives, 
widows, and children." This could not be 
.appropriated in any way or for any purpose, 
other than that specified. In the fulfillment 
of the purpose declared, of meeting the 
"'emergency" of a sepai'ation, should it hap- 
pen, "with Christian kindness and the strict- 
est equity," the general conference, there- 
fore, referred it to the discretion and deci- 
sion of the annual conferences, whether they 
would enlarge the power of the general con- 
ference, so as to enable it, by a vote of two- 
thirds of its members, to appropriate the 
•charter fund and the Book Concern, as they 
might deem expedient; and they provided 
the terms on which the division of the Book 
<3oncem should take place, in the event that 
the aimual conferences should vote in favor 
of the proposed alteration in the sixth re- 
strictive rule. In all this there was certain- 
ly no claim of a power to divide the Church 
by the direct action of the general confer- 
ence, or of any right to delegate such a 
power to the Southern conferences; it was 
merely a provisional arrangement, to meet 
3. "contingency" which it was declared might 
happen. The debates in the general con- 
ference are clearly confirmatory of this view. 
I may here, without any intended discourte- 
sy, refer to a speech of Doctor William A. 
Smith, one of the complainants in this case 



—a minister distinguished by his gentleman- 
ly deportment, his piety, learning, and intel- 
lectual power— made in Bishop Andrew's 
case, in which he insists," if certain doctrines 
are persisted in, "a division of our eccle- 
siastical confederation would become a high 
and solemn duty"; and adds, "This confer- 
ence, I am aware, has no authority directly 
to effect this separation. This subject must 
go back to the organic bodies we represent— 
and to the people— the membership of the 
Church— who must be consulted, and whose 
voice must be regarded as an authoritative 
decision, from which there is no- appeal." 
In the debate on the "Plan," there seems to 
have been some diversity of view, in rela- 
tion to its effect. Many of the speakers spoke, 
and, no doubt, voted, under a belief, that no 
part of the "Plan" could take effect, till the 
annual conferences had concurred in the pro- 
posed change of the sixth restrictive rule. 
Doctor Paine said, "The separation would 
not be effected by the passage of these reso- 
lutions through the general conference; they 
must pass the annual conferences, beginning 
at New York; and when they came round 
to the South, the preachers there would think 
and deliberate, and feel the pulse of public 
sentiment, and of the members of the Church, 
and act in the fear of God, and with a sin- 
gle desire for His glory." Again: "They 
should be one people still, tiU it was formal- 
ly announced by a convention of the South- 
ern churches, that they had resolved to ask 
an organization, in accordance with the pro- 
visions of the report." The same gentle- 
man said, at another stage of the debate, 
"that the subject would go round, before it 
came to the South," etc. Doctor Luckey, 
in his remarks said, "He regarded the res- 
olution as provi&ionary and preliminary, set- 
tling nothing at present, but providing, in an 
amicable and proper way, for such action as 
it might be necessary hereafter to take. He 
hoped such necessity would never arise, and 
that Southern brethren would not find it nec- 
essary to leave them." Doctor Bangs said, 
"The speakers -who have opposed the report 
have taken entirely erroneous views of it. 
It did not speak of division; the word had 
been carefully avoided through the whole 
document; it only said, in the event of a 
separation taking place; throwing the re- 
sponsibility from off the shoulders of the 
general conference, and upon those who 
should say such separation was necessary." 
Mv. Fillmore in his remarks said, "The res- 
olutions do not say that the South must go, 
shall go, will go, or that anybody wants 
them to go; but simply makes provision "for 
such a contingency." Mr. Pinley said, "He 
could see in the report no proposition to di- 
vide the Church; if he saw such a proposal, 
he should stop at the threshold." Mr. Ham- 
line argued against the necessity of referring 
all the resolutions embodied in the report 
of the committee, to the annual conferences, 
insisting that it was only necessary to refer 
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that relating to the sixth restrictive rule; 
and saying, "The Book Concern is chartered 
in behalf of the general Methodist Episcopal 
Church of the United States; and if they 
did separate till only one state remained, 
still Methodism would remain the same, and 
it would still be the Methodist Episcopal 
Church in the United States." Again: "If 
they sent out to the annual conferences to 
alter one restrictive rule (the sixth) it would 
be constitutional to divide the Book Con- 
cern, so that they might be honest men and 
ministers. The resolution goes on to make 
provision, if the annual conferences concur, 
for the security and efficiency of the South- 
ern conferences." And, continuing, he said, 
"God forbid that they should go as an arm 
torn from the body, leaving the point of junc- 
tion all gory and ghastly." The same speak- 
er also said, remarking on the action of the 
committee, "They had carefully avoided pre- 
senting any resolution which should embrace 
the idea of separation or division." Mr Por- 
ter said, "The committee had presented that 
report as the best thing that could be done 
under the circumstances." Again: "If there 
were defects in the document, they could ar- 
rest it in the annual conferences. The South 
could take no action upon it, till the annual 
conferences had decided respecting the sixth 
rule; and if, when they got home and calmly 
and delibei-ately examined it, they found any- 
thing radically wrong, let them stop it in the 
annual conferences." 

Without extending these quotations, it wiU 
be seen that in the debate on the "Plan of 
Separation," the idea was promptly repelled, 
that in its adoption the general conference 
was giving its sanction to a division of the 
Church; and that, so far from showing such 
an intention, aU expressions justifying the in- 
ference were cautiously avoided in the "Plan" 
itself. It seems also clear, that the confer- 
ence designed to act expressly on the prin- 
ciple avowed by Doctor Bangs, of "throwing 
the responsibility from off the shoulders of the 
general conference, and upon those who 
should say such sepai-ation was necessary," 
It is equally clear, that the proceedings of the 
Louisville convention do not warrant the eon- 
elusion, that they supposed the Church was 
divided by the action of the general confer- 
ence, or by the joint action of the latter 
body and the convention, as elain^ d by the 
bill in this case. The convention, it may be 
remarked, was not a body known to, or recog- 
nized by, the constitution of the Church. Nei- 
ther had it been called under the sanction or 
authority of the general conference; nor was 
that conference in any wise responsible for 
its doings. The "Plan of Separation" pre- 
scribed no mode by which the conferences of 
the slaveholding states should decide the 
question of the necessity of their withdrawal. 
The general conference had no right to do 
this, and did not assume to do it. It was left 
wholly to the choice and discretion of the 
South. It was decided to call a convention 



at Louisville; and this body declared "that it 
is right, expedient, and necessarj' to erect the 
annual conferences represented in this con- 
vention into a distinct ecclesiastical connection, 
separate from the jurisdiction of the geneml 
conference, as at present constituted." It 
was also declared, "that the jurisdiction hith- 
erto exercised over said annual conferences, 
by the general conference of the Methodist 
Episcopal Chm'ch, was entirely dissolved," 
and that such annual conferences should be- 
formed into "a separate ecclesiastical connec- 
tion, to be known by the style and title of the 
Methodist Episcopal Church South." Provi- 
sion was also made for a general conference 
of the Southern Church, at Petersburg, on the- 
1st of May, 1846, and quadrennially there- 
after. These proceedings perfected the act 
of separation, or withdrawal— a result not 
brought about by the act of the general con- 
ference of the Methodist Episcopal Church, 
but by the decision of the Louisville conven- 
tion. There is no ground for the charge that 
there Avas any concealment or unfairness in 
the conduct of the general conference of 18i4. 
There is no difficulty in comprehending their 
motives and their actions. The vivid rep- 
resentations of Southern ministers, that un- 
happy consequences would result in the South 
from the decisions of the general conference 
in some matters connected with slaveiT— evils^ 
not then experienced, but apprehended,— in- 
duced that body to adopt such measures as 
were within its constitutional competency, to< 
meet the threatened emergency, and mitigate, 
as far as practicable, the painful results like- 
ly to ensue from the withdrawal of the South- 
ern conferences. This result was, no doubt, 
deemed probable; and, when it should hap- 
pen, the laudable desire was evinced that it 
should take place without the total disruption 
of the ties of Christian brotherhood. The right 
of withdrawal was unquestionable, and was 
distinctly admitted by the North. There was 
but one barrier that stood in the way of this 
movement; and that was the constitutional 
difficulty of a division of the chartered fund 
and the Book Concern. This the conference 
Avas willing to remove, in the only mode by 
which it could be constitutionally effected. 
That body was expressly prohibited, by the 
sixth restrictive rule, from making any ap- 
portionment or division of these funds and 
property, except as prescribed by that rule,. 
without authority from the annual confer- 
ences, A proposition was, therefore, submit- 
ted to these conferences for a modification of 
this rule, with a view to enlarge the powers 
of the general conference. They refused to 
concur in the proposed change, and this nega- 
tive upon that measure left the general con- 
ference without any power fm'ther to act in 
the matter, except upon some future proposi- 
tion of compromise. The Southern membei-s 
were fully apprised of the difficulty adverted 
to, and a portion of them, evidently, were of 
the opinion that the entire "Plan of Separa- 
tion" depended on the action of the annual 
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conferences, on the question of ebanging the 
sixth restrictive rule. In their address to the 
Southern churches, the delegates from the 
South, in the general conference of 1844, in- 
stead of censuring that body for its action on 
the propei-ty question, hear honorable testi- 
mony to "the spirit of justice and liberality" 
•of the North, and say, that *'should a similar 
spirit be exhibited by the annual conferences 
in the North, when submitted to them, as 
provided for in the 'Plan' itself, there "will re- 
main no legal impediment to its peaceful con- 
summation." 

On this state of facts, the inquiry is pre- 
sented, whether this court, in the exercise of 
its equity jurisdiction, can rightfully take 
<;harge of the property and funds of the Book 
Ooncern, as a charity, and apportion them 
ratably among the parties to this controversy. 
If the position were sustainable that the 
Methodist Episcopal Church has been legally 
jind constitutionally divided into two separate 
and independent Churches, it would result 
necessarily that the old Church is annihilated; 
and, not being an existing organism, can have 
no capacity to hold or administer the charity 
In question; and, in that aspect, there can be 
no doubt that a court of chancery, on the doc- 
trine of cy-pres, could rightfully take jurisdic- 
tion and dispose of the charity, as nearly as 
possible, in conformity with its original pur- 
pose. On this supposition, the beneficiaries 
within either of the two chm-eh organizations 
would be placed on the same footmg. They 
would have precisely the same rights, and 
would be equally without any of the requisite 
means to enforce them; for the agencies by 
which alone the charity could be administer- 
•ed would be destroyed with the demolition of 
the original Church to which they pertained. 
But this hypothesis is clearly not admissible. 
It needs no process of reasoning to show that 
tlie Methodist Episcopal Church is not de- 
stroyed. It still Exists in name and organiza- 
tion, as it did prior to 18M. From that time 
to the present, it has been going forward in 
the discharge of its accustomed duties and 
functions. If has had, and still lias, its bish- 
ops, its preachers, its membership, and a reg- 
ular succession of its general, annual, and 
quarterly conferences. In short, the entire 
machinery of its organization has been in full 
operation to this day. True, the withdrawal 
of the Southern conferences has lessened the 
number of its members, and curtailed its ter- 
ritorial jurisdiction; but it is undeniably the 
«ame Church—the Jilethodist Episcopal Church 
— shaving all the essential elements of identity 
witli the Church prior to 1844. This great 
occlesiastical organism, has not, since that 
time, wrought its own destruction; nor has 
it been destroyed by any power or influence, 
ab extx*a. As the keeper of the charity in 
question, it has now the same power to hold, 
and precisely the same agencies to adminis- 
ter it, that it ever had. It has also bene- 
ficiaries capable of receiving and entitled to 
its benefits. In a word, its maehineir is per- 



fect in all that is required to manage and 
distribute the charity, according to the pur- 
pose of its creation. What is the position of 
the complainants in reference to this charity? 
In so far as they may be understood, from 
the bill, to claim a decree on the ground of 
their individual interests in the Book Con- 
cern, as belonging to the traveling connec- 
tion, or as supernumerary or superannuated 
preachers, an insuperable objection seems to 
present itself. The legal nature of their in- 
terests, as individuals belonging to the one or 
the other of these classes, is not such that it 
can form a basis for a decree in their favor. 
The beneficiaries of this charity, as individ- 
uals, have no legal right to or interest in the 
fund. They have an inchoate right; but not 
such a one as can be recognized in law or 
equity. It is not capable of transfer or aliena- 
tion. It bears no similitude to a co-paiiner- 
ship, a retiring member of which may call 
upon his associates for an account, and claim 
his specific propoition of the partnership fund 
or property. It is not every one, failing with- 
in the class of traveling, supemumerarj^ or su- 
pei-annuated preachers, or the wife, child, or 
widow of such, that is necessarily a bene- 
ficiaiy of this church charity. It can only be 
available to tliem under certain circumstan- 
ces. It is only when it is made to appear to 
the proper annual conference, that after ap- 
plying the contributions required by the law 
of the Church, to be raised for the support of 
these persons, there is a deficiency for this 
pm-pose, that they are entitled to assistance 
from the proceeds of the charter fund or the 
Book Concern; and then only for the amoimt 
of such deficiency. If, therefore, in any con- 
ference, the libei-aJity of the people or mem- 
bership is such, that means sufficient for the 
support of the beneficiaries of the general 
charity are raised, nothing is, or can be, drawn 
from it for that purpose; and aU the inquiries 
to ascertain the fact of deficiency and its 
amount are made through the agency of th.e 
several annual conferences, who, upon the di- 
rection- of the general conference, are the dis- 
tributers of the charity, and deal it out to the 
individual beneficiaries as they show them- 
selves entitled to it. 

But i£ these complainants, and those they 
represent— forming the entire class of the 
beneficiaries within the Southern Churcb— 
having, as the bill assumes, an interest in this 
gi-eat charity, and averring that they have 
presented their claim to their just apportion- 
ment of it, and that such claim has been re- 
jected; or, if they can show that the fund has 
been diverted from its rightful object, or that 
those intrusted with its administration have 
conducted it dishonestly or in bad faith, a 
ground is afforded for the intei-position of a 
court of equity, in virtue of its acknowledged 
jurisdiction over charitable uses. But it will 
be obvious, that it is necessary that the claim- 
ants of the charity should make it appear that 
they are within the class of its beneficiaries. 
Now, in the present case, as has been already 
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stated, the complainants, and those they rep- 
resent, base their claim on the fact that they 
were once in connection with the Methodist 
Episcopal Church, as traveling, superannuated, 
or supernumerary preachers, and are now, by 
the means and proceedings stated, within the 
Methodist Episcopal Church South, and, that 
in virtue of that ecclesiastical connection, are 
riglitful beneficiaries of the charity in ques- 
tion. In the view of this court, as the result 
of its best judgment upon the legal import of 
those measures and proceedings, these com- 
plainants, in the exercise of their undoubted 
right, have withdrawn from the Methodist 
Episcopal Church by their own act and voli- 
tion, and now belong to another ecclesiastical 
organization— holding, Indeed, the same faith, 
but in every other respect distinct from, and 
independent of, that from which they have re- 
tired. And this presents the question, wheth- 
er they are now to be regarded as belonging to 
the class of beneficiaries, having a rightful 
claim to a participation in the charity under 
consideration. This question, of course, pre- 
supposes the fact, undeniable in this case, that 
the sixth restrictive article of the constitution 
of the Church is in full force; the annual con- 
ferences not having enlarged the power of the 
general conference so as to permit the appro- 
priation of the proceeds of the Book Concern 
to any other purpose, or in any other way, 
than that prescribed by the organic law of the 
Church. The inquiry, then, reduced to its 
simplest elements, is, whether any one not 
within the pale of the organized Methodist 
Episcopal Church, can be a beneficiary of the 
charity referred to. It is not intended to enter 
on the wide field of investigation which this 
subject presents, but very briefly to state the 
conclusions to which the court has arrived. 
The origin and nature of this charity have 
been already set forth. That its benefits were 
designed exclusively for those who continue 
within the organized Methodist Episcopal 
Church, seems to be a conclusion inevitable 
from the polity of the Chm-ch, and also from 
its usages. It has been before noticed, that 
the voluntary principle, in its greatest latitude, 
both in regard to admissions into the Church, 
and retirement from it, has always been an 
acknowledged and favorite principle with this 
Church. Any one— preacher or private mem- 
ber—has the right to withdraw from the 
Church at any time; but upon such with- 
drawal he abandons all right to property 
which pertained to him as a preacher or mem- 
ber. No one controverts this principle, as ap- 
plicable to an individual. Every year there 
are more or less of the ti'aveling preachers 
who withdraw from the connection; and cases 
also occur of their expulsion for misconduct. 
In either case, they forfeit all claims to a par- 
ticipation in the charities of the Church. The 
same principle applies where large numbers 
go off in a body, or where a conference, or any 
number of conferences secede. It does not 
vary the principle, that those thus seceding 
attach themselves to another ecclesiastical or- 



ganization, holding the same faith as the 
Church from which they retire. They are no 
longer in the Methodist Episcopal Church, of 
which the charity, known as the Book Con- 
cern, is an appendage, and for which it was 
created. Upon any other principle, in the case 
under consideration, there could have been 
no necessity for asking the annual confer- 
ences to modify the sixth restrictive nile. It 
would have been competent for the general 
conference to have appropriated the produce 
of the Book Concern to the preachers of the 
Church South without a change of that rule,. 
if they could be viewed as beneficiaries after 
their withdrawal from the old organization. 
This view is strongly sustained by the fact 
before noticed, that the law of the Church af- 
fords no rule by which the charity can be dis- 
pensed to those not in connection with some 
annual conference. It is only through the 
agency of the annual conferences that the- 
fund can reach its beneficiaries. This view 
does not, of course, preclude the general con- 
ference, in cases within its just constitutional 
power, from making provision, by compact or 
compromise, for securing the just rights of 
withdrawing members or sections of the 
Church. This was the doctrine distinctly 
avowed and acted on in the case of the Can- 
ada conference. After its withdrawal from the 
Methodist Episcopal Church, an application 
was made to the general conference by that 
conference, for its ratable proportion of the 
produce of the Book Concern. It was hold by 
the general conference that there was no au- 
thority in that body to authorize such a use of 
this fund. The question was submitted to 
the vote of the annual conferences; and such 
was the prevailing sentiment of the Church,, 
that the Canada conference, by its withdraw- 
al, had forfeited all claim to this charity, that 
the vote was largely against their applica- 
tion. 

It is, however, strenuously urged by the- 
counsel for the complainants, that the with- 
drawal of the Southern conferences, is justi- 
fied on the ground of necessity; and that they 
cannot be viewed as having voluntarily sepa- 
rated from the Methodist Episcopal Chmrch- 
It is insisted that the previous agitation and 
discussion of the subject of slavery, and the 
state of feeling in the Northern portion of 
the church in relation to it, in connection with 
the proceedings of the general conference of 
1844, in the cases of the Rev. iMr. Harding 
and Bishop Andrew, involved the necessity of 
a separation. In the report of the committee 
on organization, adopted by the Louisville 
convention, the committee, after claiming am- 
ple authority to organize a new Church in vir- 
tue of the power conferred by the general con- 
ference in the "Plan of Separation," assume- 
that there exists "a high moral necessitj' for 
the measure." The complainants, in their bill, 
set forth the subject as follows: "That dif- 
ferences and disagreements having sprung up- 
in the Church, between what was called the 
Northern and Southern members, upon the ad- 
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mioisti-ation of the Gliurch government, with 
reference to the ownership of slaves by the 
ministers of the Church, of such a character, 
and attended with such consequences as 
threatened fearfully to impair the usefulness 
of the Church, as well as permanently to dis- 
turb its harmony; and it became, and was, 
with the members of the Church, a question 
of very grave and serious importance, whether 
a separation ought not to take place, with 
some geographical bovmdary with necessary 
and proper exceptions, so as that the Meth- 
odist Episcopal Church should constitute 
thereafter two separate and distinct Methodist 
Episcopal Churches." This is the only state- 
ment in the bill of the difficulties connected 
with the subject of slavery. There is no spe- 
cific reference to the action of the general con- 
ference, in the two cases mentioned, as af- 
fording the ground of the alleged necessity of 
separation; nor does the bill ask for a decree 
on the basis of the unavoidable withdrawal of 
the South as induced by that action. It is, 
perhaps, questionable whether, if the court 
should be of opinion that there was a neces- 
sity for the separation, a decree in the case 
could properly be based on that fact. 

But, without delaying to consider this point 
it may be asked, do the facts in proof make 
out a case establishing the necessity of the 
withdrawal of the South, in the sense of tak- 
ing from them the character and designation 
of seceders? Of course, this question must 
be dealt with in its legal aspect and bearings, 
as affecting the rights of the parties to this 
suit. It is easy to conceive of a state of 
things which might, in the opinion of well- 
balanced and pious minds, render it expedient 
and morally proper that the South should 
withdraw, which, however, would not in- 
volve a positive or legal necessity. In the 
view entertained by the court, there will be 
no occasion, in disposing of the point under 
consideration, to give a construction to the 
various provisions of the discipline of the 
Methodist Episcopal Church on the subject 
of slavery, intended, as far as practicable, to 
disconnect the ministry from holding slaves. 
There is no question, that while the position 
of that Church, from its origin in this coun- 
try, has been generally wise, rational, and 
conservative on the subject of the institution 
of slavery, it has never ceased to bear testi- 
mony against the owning of slaves by the 
ministry. The legislation in the slaveholding 
states,— especially the stringent laws passed 
in the most of them prohibiting emancipa- 
tion,— led, in 1S40, to the modification of the 
rule, so that the holding of slaves in states 
where such a law was in force, should not 
be a disqualification for any official station 
in the Church. This was, in substance, the 
law of the Church in 1844. The general con- 
ference of that year had before it the two 
cases before named. Mr. Harding, a travel- 
ing preacher in the Baltimore conference, had 
become the owner of slaves by marriage. He 
was cited to answer for a violation of the law 



of the Church for this act. The Baltimore 
conference, upon hearing tlie case, entered a 
judgment of suspension against him. He ap- 
pealed to the general conference, and in that 
body the judgment of the annual conference 
was affirmed. Bishop Andrew, after his elec- 
tion, had also become the owner of slaves,— 
one by testamentary bequest, and one by mar- 
riage. In the Northern portion of the Church 
there was a decided feeling of dissatisfac- 
tion toward the bishop, arising solely from 
bis connection with slavery; and a belief was 
prevalent that he had wounded the Church 
thereby, and violated the spirit, if not the let-' 
ter of its law on this subject. By the disci- 
pline of the Church, a bishop is declared to 
be amenable to the general conference for 
improper conduct. The general conference of 
1844 held, that under this clause in the dis- 
cipline, it was competent to inquire into the 
fact alleged against the bishop. He was 
present at the conference, and made a full 
and candid statement of all the facts con- 
nected with his ownership of slaves. After 
a protracted discussion of the subject, the 
conference adopted the following preamble 
and resolution: "Whereas, the discipline of 
our Church forbids the doing any thing cal- 
culated to destroy our itinex*ant general su- 
perintendency; and whereas. Bishop Andrew 
has become connected with slavery by mar- 
riage and otherwise, and this act having 
drawn after it circumstances which, in the 
estimation of the general conference, will 
gi'eatly embarrass the exercise of his office 
as an itinerant general superintendent, if not 
in some places entirely prevent it; therefore, 
Resolved, that it is the sense of this general 
conference that he desist from the exercise 
of his office, so long as this impediment re- 
mains." Oh a subsequent day of the session, 
the conference adopted the following resolu- 
tions explanatory of the foregoing: "Resolv- 
ed, as the sense of this conference, that Bishop 
Andrew's name stand in the minutes, hymn- 
book, and discipline as formerly. Resolved, 
that the rule in relation to the support of a 
bishop and his family applies to Bishop An- 
drew. Resolved, that whether in any, and 
if in any, what work Bishop Andrew be em- 
ployed, is to be determined by his own de- 
cision and action in relation to the previous 
action of this conference in this case." As 
before remarked, it is not designed to follow 
the counsel in their elaborate discussion of 
the question, whether the general conference, 
in the disposition made of these cases, have 
acted erroneously. I have not been able to 
perceive the materiality of this question as 
connected with the legal rights of the par- 
ties to this controversy. If it be admitted 
that the general conference of 1844 acted un- 
der a misapprehension of the law of the 
Church in relation to the holding of slaves 
by a minister or bishop, or misjudged as to 
its constitutional authority to take cogni- 
zance of the cases referred to, does it furnish 
a justifying reason for the secession of any 
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pox-tion of the Church? This inquiry is not 
made with any view to the admitted right of 
voluntary withdrawal from the Church, 
whether with or without cause, but merely 
in reference to the ground assumed, that in 
this case it became a matter of necessity. It 
would seem that the Southern portion of the 
Church, claiming to be aggrieved by these 
proceedings, did not regard them as sufficient 
in themselves to justify secession on the 
ground of necessity; and hence, the proposi- 
tion for a division was laid before the gen- 
eral conference for its consideration and 
sanction. But let us inquire if, upon any just 
principles, the withdrawal of the South ad- 
mits of vindication, in the sense referred to. 
In the case of Mr. Harding, in a proceeding, 
undei-stood to be judicial in its character, 
originating in the annual conference in which 
he was a traveling preacher, the general con- 
ference affirmed the judgment of that body, 
by which he had been suspended from the 
ministry. The case was clearly within the 
jurisdiction of the general conference, as the 
highest appellate judicatory of the Church; 
and there is no pretense for insisting that in 
this judgment that respectable body of min- 
isters were governed by any corrupt or im- 
proper motives. If they en*ed in their con- 
elusions upon the law or facts of the case, 
no other presumption is allowable than that 
it was an error of judgment; a species of er- 
ror, it may be remarked, to which all human 
tribunals are liable, and of no uncommon oc- 
currence. 

The case of Bishop Andrew involved the 
exercise of the legislative power of the gen- 
eral conference. That body adopted a reso- 
lution, by a large majority, expressive of its 
opinion, that under the circumstances of the 
case, it was expedient that the bishop should 
cease to exei-cise the duties of his office, till 
relieved from the impediment which, in its 
judgment, his connection with slavery had 
created. This, it will be noticed, was not a 
judicial sentence, but a mere legislative dec- 
laration of the sense of the conference on a 
question" of expediency, and subject to re- 
scission by any succeeding conference. There 
is nothing, either in the preamble or resolu- 
tion, imputing crime or immorality to the 
bishop, or in any way impeaching his stand- 
ing or character as a Christian, except in the 
estimation of those who hold that the owner- 
ship or holding of slaves, under any con- 
ceivable circumstances, involves moral tur- 
pitude. It appears, as well from the pre- 
amble to the resolution as the debates on the 
occasion, that the majority were not influ- 
enced so much by a conviction of the positive 
wrong of the bishop's conduct, as the ap- 
prehension that, in the position in which 
he had placed himself, he could not use- 
fully and acceptably perform the duties of 
his high office. The principle of itinerancy, 
as applicable to ministers and bishops, lies 
at the foundation of the Methodist polity; 
and from the days of "Wesley has been re- 



garded as indispensable to the accomplish- 
ment of the great purpose for which the 
church was instituted. Tlie bishops are re- 
quired by the discipline to travel through the 
entire territorial limits of the Church. The 
preamble to the resolutions adopted in Bishop 
Andrew's case refers to this, and expresses 
the apprehension that his connection with 
slavery "will greatly embarrass the exercise 
of his office as an itinerant general superin- 
tendent, if not, in some places, entirely pre- 
vent it." There seems to have been nothing 
in the proceedings evincive of personal un- 
kindness to the bishop, or a want of confi- 
dence in his piety as a Christian minister. 
Nor can the resolution first adopted be fairly 
construed as importing a sentence of deposi- 
tion against him. If there was room for a 
doubt as to the intention of the general con- 
ference in this respect, it is removed by the 
explanatory resolutions subsequently passed, 
declaring that he was still to be regarded as 
a bishop, with the full right, at his own op- 
tion, to continue in the discharge of his usual 
official duties. 

In this country there is no connection be- 
tween church and state. As the result of 
this happy disseverance, it is the right of 
all men freely to choose such church asso- 
ciation as they prefer; and when within the 
pale of a church organization, they can adopt 
such rules of discipline and government as 
may best suit their own views, subject to 
this limitation, that they are not in violation 
of the national or state laws. The civil gov- 
ernment claims no right, and clearly pos- 
sesses none, to interfere with or supervise the 
doings of any ecclesiastical body, except as 
they may be involved in a judicial case, in 
which rights of property are di-awn in ques- 
tion. And it is only in this view that this 
court can take cognizance of, or adjudicate 
on, the matter now under consideration. 
There can be no doubt that an ecclesiastical 
judicatory may so clearly and palpably over- 
leap its just constitutional limits, and so 
grossly infringe the rights of an individual 
or a minority, as to render it expedient and 
necessary that they should withdraw from its 
jurisdiction. And when such withdrawal is 
unavoidable, from the pressure of necessity, 
it would be unjust that those who are driv- 
en to this course, should be deprived of any 
of the rights of property to which they were 
entitled before secession. But to save such 
rights, seceders will be required to make out 
a clear case of necessity. And upon such an 
issue, involving the actions of a body of men 
who may well be supposed to be governed 
by the promptings of a pure benevolence, 
and to have adopted the teachings of the 
word of God as their rule of action, no un- 
favorable presumption as to motive can be 
entertained. 

It is not proposed, in entering on the in- 
quiry, whether the action of the general con- 
ference brings the withdrawing conferences 
of the South and South-West within the prin- 
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ciple before stated, to review inimitely the 
facts, wliicb, it is alleged, left them no oth- 
er course but separation from the Methodist 
Episcopal Church. Prior to the year 1844, 
there had been some abolition movements in 
portions of the North, which were probably- 
indiscreet and uncalled for. In 1842, a large 
body of Northern Methodists seceded, on the 
ground that the Methodist Episcopal Church 
was too lax in its discipline in regard to the 
ownei-ship of slaves by ministers and mem- 
bers. It was not, however, till the meeting 
of the general conference of 1844, that any 
thing occurred, affording a specific ground 
of complaint to the South, and which threat- 
ened seriously to disturb the harmony so 
long existing between it and the North. In 
their public acts and declarations, the South- 
em members specify, as their grounds of 
complaint, the proceedings of the general con- 
ference in the cases of Harding and Bishop 
Andrew. It was not claimed that there had 
been any previous action of that high, judi- 
catory indicating a purpose of infringing or 
tmmpling upon the rights of the Southern 
portion of the Church, or foreshadowing the 
necessity of sevei-ance. The inquiry, then, 
may be narrowed down to this, namely: Did 
the action of the general conference, in the 
two cases noticed, afford such a necessity for 
secession as will save to those who leave, 
their previously-existing interest in and claim 
to, the charities or property pertaining to 
the Church? In deciding this point, the 
court, as before intimated, is not aware of 
the necessity of a critical examination of the 
law and the facts in the cases passed upon 
by the general conference, with a view to 
determine whether the proceedings were er- 
roneous or otherwise; for it seems to the 
•court quite immaterial whether, in the one 
case, that body erred in affirming the judg- 
ment of suspension against Blr. Harding en- 
tered in the lower court, or, whether, in 
Bishop Andrew's case, they improperly ex- 
ercised their legislative power. Suppose they 
were wrong in both cases: was a crisis pro- 
duced, calling for and requiring immediate 
measures for a. secession on the basis of ne- 
cessity? It is very far from the purpose of 
the court, to impeach the motives, or in any 
way to censure the eminent and pious men 
'Of the South who thought it to be their duty 
to encourage the measure of withdrawal. It 
is not intended to affirm or insinuate that 
they may not have had a deep-seated and 
■earnest conviction of the truths they so elo- 
quently and impressively made known to the 
world, as to the cause of the movement. 
There is no reason to doubt that they sin- 
■cerely believed the best interests of religion 
•demanded it; and they may stand acquitted 
of any wrong before him who is the Search- 
er of hearts. But this still does not make 
•out the case of an involuntary or compulsory 
•secession, in the sense already stated; nor 
■does it establish the position that their rights 
had been willfully outraged and the consti- 



tution so palpably violated as to make it a 
necessity that the South should secede. It 
may have afforded, in their judgment, a fit- 
ting occasion for the exercise of their un- 
questioned right to withdraw from the 
Church at their pleasure; but it does not 
prove that the withdrawal took place under 
circumstances that justify the conclusion 
that they are out of the Church by an un- 
avoidable necessity, caused by the wrong ac- 
tion of the general conference. This position 
must be made out, in order to place these 
complainants on the footing which they claim 
rightfully to occupy in this case. For this 
court is unwilling to give its sanction to the 
principle, that an error of judgment— if it 
be assumed that the general conference has 
erred— in a case where it had jurisdiction, 
and in the absence of any semblance of cor- 
rupt or improper motive, whether in the exer- 
cise of its judicial or legislative power, af- 
fords a just cause, a legal necessity, for se- 
cession by those supposing themselves to be 
aggrieved. I do not propose to attempt the 
discussion of the principle here involved; 
though it might be profitable, under other 
circumstances, to examine it. It is enough 
to say, that the practical recognition of the 
right of secession or revolution, on such a 
ground, whether applied to civil or ecclesi- 
astical governments, must inevitably lead to 
a condition of anarchy, fatal to the existence 
of every thing like order and stability. Its 
baneful tendencies are too obvious to need 
illustration. 

As the result of the views I have attempted 
to present, it follows: 

1. That the general conference of the Meth- 
odist Episcopal Church is a delegated or rep- 
resentative body, with limited constitutional 
powers; and possesses no authority, directly 
or indirectly, to divide the Church. 

2. That in the adoption of the "Plan of 
Sepai-ation" in 1844, there was no claim to, 
or exercise of, such a power. 

3. That as the genei-al conference is pro- 
hibited from any application of the produce 
of the Book Concern, except for a specified 
purpose, and in a specified manner; and as 
the annual conferences have refused to re- 
move this prohibition, by changing or modi- 
fying the sixth restrictive rule, the general 
conference has no power to apportion or di- 
vide the Concern or its produce, except as 
provided for bv said rule. 

4. That said Book Concern is a charity, 
devoted expressly to the use and benefit of 
the traveling, supernumerary, and supei-an- 
nuated preachers of the Methodist Episcopal 
Church, their wives, widows, and children, 
continuing in it as an organized church; and, 
any individual, or any number of individuals, 
withdrawing from, and ceasing to be mem- 
bers of the Church, as an organized body, 
cease to be benefieiai-ies of the charity. 

5. That it is the undoubted right of any 
individual preacher or member of said 
Church, or any number of preachers, or 
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members; or any sectional portions or divi- 
sions thereof, to witlidraw from it, at pleas- 
ure; but in withdrawing, they take with 
them none of the rights of property pertain- 
ing to them, while in the Church; and, that 
the withdrawal of the Southern and South- 
Western conferences in 1845, being voluntary, 
and not induced by any positive necessity, 
is within the principle here stated. 

6. That the defendants, as trustees or 
agents of the Book Concern, at Cincinnati, 
being corporators under a law of Ohio, and 
required, by such law, "to conduct the busi- 
ness of the Book Concern in conformity with 
the rules and regulations of the general con- 
ference," in withholding from the Church 
South, any pait of the property or proceeds 
of said Book Concern, have been guilty oi 
no breach of trust, or any improper use or 
application of the property or funds in their 
keeping. 

7. That this is not a case of lapsed charity, 
justifying a court of equity in constructing 
a qew scheme for its application and admin- 
istration; and that the complainants, and 
those they represent, have no such i>ersonal 
claim to, or interest in, the property and 
funds in controversy, as will authorize a de- 
cree in their favor, on the basis of individual 
right. 

There are some points made by counsel, 
which, not being regarded as material in the 
decision of the case, have not been specially 
noticed. 

It now only remains for me to say. that it 
was with some reluctance and self distrust, 
that I entered upon the investigation of thii; 
controversy; and, although the conclusions 
to which I have arrived, have been satisfac- 
tory to myself, I experience the highest grat- 
ification from the reflection, that if I have 
misconceived the points arising in the ease, 
and have been led to wrong results, my er- 
rors will be corrected by that high tribunal, 
to which the rights of these parties will, 
without doubt, be submitted for final adjudi- 
cation. 

The decree dismissing the hill was reversed 
on an appeal to the supreme court, December 
term, 1853 [16 How. (57 U. S.) 288]. 
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SMITH V. TALLAPOOSA COUNTY. 

[2 Woods, 574.] i 

Circuit Court, N. D. Alabama. Nov. Term, 
1874. 

Counties— CouPo>rs— Place or Payment — Rail- 
road Companies— CoDXTY Aid- 
Legislative Act. 

1. Where a coupon is payable at a particular 
place, presentation for payment at tiiat place 
is not a condition precedent to a recovery of 
judgment thereon by suit, 

2. Authority given by a public act of the gen- 
eral assembly to a county to subscribe stock to 

1 [Reoorted by Hon, William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



a railroad company and issue bonds to pay for 
the same, need not be pleaded. The courts of 
the United States will take judicial notice of 
the public acts of the states within which they 
sit, 

3. When a county issues bonds payable to 
bearer, and pledges for their payment the faith, 
credit and property of the county under authori- 
ty of an act of the legislature referred to on 
the face of the bonds by title and date, and 
these bonds pass bona fide into the hands of 
the holders for value, the county is bound to- 
pay them- 

4. A county, under authority of an act of the 
legislature, issued its bonds, payable to bearer 
at a future day, and after their issue, and 
long before their maturity, the supreme court 
of the state declared the law authorizing the 
issue to be constitutional. Held, that all per- 
sons to whose hands the bonds might come 
might consider that question as conclusively set- 
tled; it could not be reopened to their dam- 
age. 

[This was an action by Gilead A. Smith 
against Tallapoosa County,]. Heard on de- 
murrer to declaration, 

Samuel F. Kice, for plaintiff. 
Thomas H. Watts, for defendant 

WOODS, Circuit Judge. The action is 
brought to recover three thousand dollars, the 
amount due upon 222 coupons, of which the 
plaintiffs aver themselves to be the holders, 
which were attached to that number of bonds 
issued by the defendant county- A copy of 
one of the bonds is set out in full in the dec- 
laration, and it is averred that the others are 
similar, save in number and amount. The 
bonds purport on their face to be issued by 
the defendant in pursuance of authority 
granted by an act of the Alabama legislature, 
approved December 31, 1868, entitled "an act 
to authorize the sevei-al counties, towns and 
cities of Alabama to subscribe to the capital 
stock of such railroads throughout the state, 
as they may consider most conducive to their 
interests." A copy of one of the coupons is 
set out m the deelai-ation, and the others are 
averred to be similar save in amount and 
date of payment. The coupons are made pay- 
able at the agency of the Savannah & Mem- 
phis Railroad Company in the city of Mont- 
gomery. It is averred that the plaintiffs are- 
bona fide holders of the coupons, and of the 
bonds to which they were attached, and that 
the bonds and coupons were purchased by the- 
plaintiffs for a valuable consideration, before- 
the bonds or coupons on any of them fell 
due; that when the coupons sued on became- 
due the defendant had no funds at the agency 
of the Savannah & Memphis Railroad Com- 
pany in the city of Montgomery to pay the 
same, and that in fact at that time the rail- 
road company had no agency in the city of 
Montgomery, and did not have, up to the- 
time of bringing the suit. 

The demurrer is based on three grounds^ 
1. That there is no averment that the cou- 
pons were presented for payment before suit 
brought. 2. There is no averment of the au- 
thority of the county to issue the bonds. 3, 
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Because the act of the general assembly au- 
thorizing the issue of the bonds is contrary 
to the provisions of the state constitution. 

On the first ground of demurrer it is suffi- 
cient to say, that it is now the ■well settled 
doeti-ine of the courts of this country, that 
when a note is payable at a pailicular place, 
presentation for payment at that place is not 
a condition precedent to a suit against the 
maker. Wallace v. MeConnell, 13 Pet [38 
U. S.] 148; Irvine v. Withers, 1 Stew. (Ala.) 
234; Montgomery v. Elliott, 6 Ala. YOl. This 
is the settled law, even where there is no ex- 
cuse for the nonpresentation of the note. But 
the declaration avers a fact, which abumd- 
antly excuses the want of presentation, even 
if presentation were necessary, namely: that 
the Savannah & Memphis Railroad CJompany 
had no agency in the city of Montgomery, 
where, according to the tenor of the bonds, 
the coupons were to be presented for pay- 
ment. The law does not require any one to 
do a vain or impossible thing. 

The next objection to the declaration is 
that the authority of the county of Tallapoosa 
to issue the bonds is not averred. The au- 
thority of the county to issue bonds was con- 
ferred by a general and public act of the leg- 
islature of the state. An authority given by 
a general statute need not be pleaded. Top- 
pen V. Railroad Co. [Case No. 14,099]. The 
courts of the United States talie judicial no- 
tice of the public acts of the states. And 
what the court judicially knows need not be 
averred or proven. It did not therefore re- 
quire a special averment that the county of 
Tallapoosa was authorized to issue the bonds. 
The court judicially knows that on certain 
conditions, the county of Tallapoosa, and ev- 
ery other county in the state of Alabama, 
was authorized to issue bonds in aid of the 
consti'uction of railroads. The declaration 
avers that certain bonds were issued, which 
show upon their face that they were issued 
in pursuance of the authority conferred by 
a certain act of the legislature. We think 
that the facts of which the court takes ju- 
dicial notice, taken in connection with the 
facts averred, sufficiently show the authority 
of the defendant county to issue the bonds in 
suit. Where a county issues its bonds payable 
to bearer, and pledges for their payment the 
faith, credit and property of the county, under 
the authority of an act of assembly refer- 
red to on the face of the bonds by date, and 
those bonds pass bona fide into the hands of 
holders for value, the county is bound to pay 
them. Mercer Co. v. Hackett, 1 Wall. [68 U. 
S.] 83; Gelpcke v. Dubuque, Id. 175; Meyer 
V. Muscatine, Id. 384; Van Hostrop v. Madi- 
son City, Id. 291. It seems clear that the 
aveiments of the declai'ation bring the ease 
within the rule thus laid down, and make, so 
far as the objection under consideration goes, 
a prima facie case for recovery. I am of 



opinion, therefore, that the second ground of 
demurrer is not well taken. 

But it is assigned lastly, as an objection to 
the declaration, that the act of the general 
assembly authorizing the issue of bonds by 
counties is unconstitutional. It is settled by 
authority, if indeed it requires authority to 
settle so plain a proposition, that a countj' 
or other municipal corporation has no inher- 
ent right of legislation, and cannot subseribt 
for stock in a railroad and issue bonds to pay 
for it, unless authorized to do so by the legis- 
lature. Thompson v. Lee Co., 3 Wall. [70 U. 
S.] 327, But the legislature of a state, un- 
less restrained by the organic law, has the 
right to authorize a municipal corporation ta 
take stock in a railroad or other work of in- 
ternal improvement, to borrow money to pay 
for it, and to levy a tax to repay the loan. 
Thompson v. Lee Co., supra. The question is- 
therefore presented. Does the constitution of 
Alabama prohibit the general assembly from 
authorizing cities and counties to subscribe 
stock in railroads, and to borrow money and 
issue bonds. to pay for it? This question has 
been decided by the supreme comrt of Ala- 
bama, in Ex parte Selma & Gulf R. Co., 45 
Ala. 696. The court in that case has passed 
upon the constitutionality of the identical 
act, under authority of which the defendant 
county issued the bonds in this case, and sus- 
tained its constitutionality. And it is stated 
at the bar that this decision has been approv- 
ed by a later one of the same court. Lock- 
hart V. City of Troy [48 Ala. 579]. The bonds 
of the county of Tallapoosa, issued under. au- 
thority of the act referred to, are protected 
by the decision, even though issued before it 
was made. These bonds are payable to 
bearer, and circulate by delivery as negotiable- 
pai5er. They are the property of one holder 
to-day, and of another to-morrow. As soon 
then as a decision of the highest court of the 
state is made, affii-ming the constitutionalitj'- 
of the act under which the bonds were is- 
sued, all persons to whose hands the bonds 
may come are authorized to consider that 
questioi;i as conclusively settled. It cannot 
be opened to their aamage. Even, should the- 
decision be reversed, the reversal cannot af- 
fect bonds already issued. Gelpcke v, Du- 
buque, 1 Wall. [68 TJ. a.] 175. 

I have read with interest the argument sub- 
mitted to prove the unconstitutionality of the 
act of the legislature under which the defend- 
ant county issued its bonds. But even if I 
were disposed to agree with its conclusions", 
it could not avail in this case. For the pur- 
poses of this suit, and so far as these bonds- 
are concerned, the act under which they are- 
issued must be considered as constitutional 
and valid, and the question of the power of 
the county to issue them foreclosed. 

Demurrer overruled. 

' [See Case No. 13,114.] 
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SMITH et al. v. TALLAPOOSA COUNTY. 

[2 Woods, 596.3 ^ 

Circuit Court, M. D. Alabama. May Term, 
1875. 

Manoamos — To Compel Gountv Levt — Countt 

COMMISSIOXEKS — IXJO.VCTION. 

1. Plaintiffs who had recover a judgment 
tigainst the county of Tallapoosa on coupons de- 
tached from bonds, which the board of county 
commissioners were authorized to issue, and to 
pay which the law made it their duty to levy and 
collect a tax, are entitled to the writ of man- 
damus to compel said commissioners to levy 
and collect the tax notwithstanding the fact that 
in a proceeding m equity (to which said plain- 
tiffs were not parties), the chancery court had, 
before the recovery of said judgment, issued 
an injunction restraining the county commis- 
sioners from the levy and collection of any tax 
to pay said indebtedness, and said injunction 
still remained in force. 

2. The act of the law as well as the -'>ct of 
God can always be pleaded in a court of justice, 
as an excuse for performing or not performing 
any given act. 

3. A court of county commissioners being 
vested by law with certain judicial functions, 
and- also the ministerial function of levying and 
collecting taxes, the writ of mandamus to com- 
pel the levy of a tax by such body cannot be re- 
garded as derogating from the judicial dignity 
with which they are ex oflBcio invested. 

This was an application for the peremp- 
tory writ of mandamus. On the 16th of 
November, 1874, the plaintiffs [Smith & Co.] 
recovered a judgment for §3,570, against the 
■county of Tallapoosa, Alabama.2 The judg- 
ment was based on certain coupons which 
had been detached from bonds issued by the 
county by authority of an act of the legisla- 
ture of December 31, 1868, which authorized 
the court of county commissioners to levy 
■and collect a tax to pay said coupons. -On 
December 17, 1S74, an execution was issued 
. on the judgment and returned "No property 
found whereon to levy," The petition for 
the writ of mandamus alleged that the judg- 
ment remained unsatisfied, and that plaintiffs 
had no other remedy. The court of county 
commissioners is a body vested with certain 
quasi judicial, as well as ministerial powers. 
The persons composing the court of county 
commissioners admit in their answer the 
I'ecovery of the judgment against the county. 
"They say it is not true that they have refused 
to levy the tax, but allege that for the years 
1S69 and 1870, they did levy and collect the 
tax, and pay the coupons falling due in those 
years; that in 1871, the county collector was 
proceeding to collect the tax for that year, 
when the tax payers of the county filed a 
bill to enjoin him from collecting the tax, 
and the court of county commissioners from 
levying any other tax for the same purpose. 
In accordance with the prayer of the bill, a 
writ of injunction was issued and served up- 
•on the collector and commissioners, which 

1 [Reported by Hon. William B. Woods, Cir- 
cuit .Judge, and here reprinted by permission.] 

2 [See Case No. 13,113.] 



they obeyed. In November, 1873, the bill 
was dismissed, but an appeal was taken to 
the supreme court of the state, which was al- 
lowed and bond given, the efifect of which 
was to continue the injunction in force. The 
cause is still pending on appeal and unde- 
cided. The commissioners say they dare not 
violate the injunction, and they are advised 
by their counsel that they need not do so. 
To this answer the petitioners for the writ 
demuiTed, and upon this demurrer the cause 
was submitted to the court 

Samuel F. Rice, for petitioners, cited Riggs 
V. Johnson Co., 6 Wall. [73 U. S.] 198; U. 
S. V. Council of Keokuk, Id. 514; and Mayor 
T. Lord, 9 Wall. [76 U. S.] 409. 

Thomas H. Watts, contra, cited Taylor v. 
Cari-yl, -20 How. [61 U. S.] 583. 

BRADLEY, Circuit Justice. We have look- 
ed at the authorities referred to by counsel 
in this case, and do not see the inconven- 
iences and conflict of jurisdiction which the 
counsel for the defendants apprehends. It 
is conceded that the plaintiffs who recovered 
judgment against the county of Tallapoosa, 
were not parties to the litigation in the chan- 
cery court for the said county; and, although 
in that suit as well as in the suit on which the 
said judgment was recovered, the validity of 
the bonds and coupons sued on was in ques- 
tion yet not being la question between the 
same parties, the two litigations were entirely 
independent of each other, and the action of 
the chanceiy court cannot be deemed a bind- 
ing adjudication against the plaintiffs here. 
The court of county commissioners of Tal- 
lapoosa county Is under injunction, it is 
true, not to do the very thing which a man- 
damus from this court would require them 
to do. But they cannot be embarrassed by 
this, because the act of the law as well as 
the act of God can always be pleaded in ex- 
cuse of performing or not performing an act. 
The mandamus of this court would be an 
act of law which could thus be pleaded bj'' 
the commissioners in excuse of not obeying 
the injunction; and such an excuse will un- 
doubtedly be accepted by the chancery court. 
This is so, not because this court has any su- 
periority over that court, but from the nature 
and circumstances of the ease, and particular- 
ly from the fact that the plaintiffs in this case 
were not parties in that court. Had they 
been parties, and had they instituted suit and 
obtained judgment against the injunction of 
the chancery court, they would be guilty of 
contempt and answerable therefor to that 
court. But not being parties, they are not 
affected by the proceedings had therein, and 
cannot be deprived of the execution of their 
judgments. The court of county commis- 
sioners in this proceeding is not to be regard- 
ed as a court of judicature, but as the ad- 
ministi'ative authorities of the county, hav- 
ing the ministerial duty to perform of levy- 
ing taxes when the law makes it their duty 
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to do so. Their duty in this regard is just as 
much a ministerial one as is that of the sher- 
iff, when he has a writ in his hands com- 
manding him to levy and make a sum of 
money out of the property of the defendant. 
As such ministerial officers, they have no 
interest, but simply to ohey and carry out 
the law; and a mandamus cannot he regard- 
ed as derogating from any judicial dignity 
with which they are ex officio invested in re- 
lation to matters of judicature. 

Under the authority of the cases decided 
by the supreme court of the United States, 
which were cited by the counsel of the plain- 
tiffs, we think that a mandamus should be 
issued. 



SMITH (TAPPAN v.). See Case No. 13,748. 
SMITH (TAYXjOB v.). See Case No. 13.806. 



Case "No. 13,115. 

SMITH et al. v. TEUTONIA INS. CO. 
[4 Chi. Leg. News, 130; 6 Am. Law Rev. 584.] i 

District Court, W. D. Ohio. Jan., 1872, 

Bankruptot — Gexebal Assignmest — Payments. 

An insurance company after its insolvency 
was known by making a general assignment of 
all its property for the benefit of all its credit- 
ors and paying its running expenses for the 
mqnth previous including rent, was not guilty 
of an act of bankruptcy within the meaning of 
the bankrupt law [of 1867 (14 Stat. 517)]. 

[This was an action by A. W. Smith and oth- 
ers against the Teutonia Insurance Company 
of Cleveland. Heard on a petition for an ad- 
judication of bankruptcy.] 

SHERMAN, District Judge. This is a peti- 
tion, seeking for causes alleged, to have an ad- 
judication of bankruptcy rendered against this 
insurance company. There is no question as 
to the insurance company being subject to the 
provisions of the bankrupt law, nor is there 
any dispute as to the facts. It appears from 
the petitions, answer and evidence, that this 
insumnce company has been in existence for 
a number of years, and in good credit and con- 
dition until the great fire at Chicago on Oct. 
9th. That the company sustained a loss in 
that city of over one miUion dollars, while their 
capital and assets are but little over two hun- 
dred thousand dollars. That about the 1st of 
November, 1871, and after they had fully as- 
certained and knew the extent of their losses, 
and after paying their running expenses for 
the month of* October previous including their 
rent, and the salaries of their officers, agents 
and solicitors, they made a deed of assign- 
ment under the laws of Ohio, of all their as- 
sets, to three of their stockholders, in tmst, 
and for the equal benefit of their creditors. 

This state of facts, unexplained and uncon- 
trolled by other considerations, would in my 

1 [6 Am. Law Rev. 584, contains only a par- 
tial report.] 



opinion render them subject to an adjudication 
of banlcruptcy and cause their assets to be ad- 
ministered under the provisions of the bank- 
rupt law. But it is urged that the decision of 
Judge Swayne in the cases of Langley v. Per- 
ry [Case No. 8,067], and Farrin v. Crawford 
[Id. 4,G86], renders such assigimients valid^ 
Those decisions establish the doctrine that for 
an insolvent debtor to make a general assign- 
ment of all Ms property for the benefit of all 
his ereditoi-s an act of bankruptcy, it must be- 
made on his part with the intent thereby to de- 
fraud and hinder his creditors, or with intent 
to defeat or delay the operation of the bank- 
rupt law. It becomes a question of fact. The- 
innocence or guilt of the act depends upon the 
mind of him who did it, and it is not a fraud 
within the meanmg of the bankrupt law, un- 
less it was meant »to be so. This being the 
recognized law in this circuit, I am obliged to 
say, that the maldng the assignment by this 
insurance company was not necessarily an act 
of bankruptcy. It appears plainly and decided- 
ly from the evidence, that the officers and 
stockholders of this company when they or- 
dered this assignment to be made were actu- 
ated with the most honest intentions, and with 
the laudable pui-pose of giving their creditors 
their entire assets. They meant no fraud p 
either legal or moral f mud. 

But it is claimed by the petitioners that the 
payment of the rent of the premises occupied 
by them to Mr. Crittenden, and the permitting 
the secretary of the company and other agents 
of the company to pay their salaries out of 
money in their hands, were evidence of pay- 
ment by way of preference to creditoi-s, and 
therefore a fraud upon the bankrupt law. If 
the proof satisfied me that those payments 
were made with an intent to make a prefer- 
ence in favor of these persons, and against the 
interests of and to the injury of the rights of 
the creditors, then I must decide that they 
constituted an act of banlcruptcy. But the 
proof is not satisfactory. I find that by the- 
payment of the rent, the forfeiture of the 
lease and the consequent loss of their office- 
furniture and other property were avoided, and 
by subsequent acts of the company and its as- 
signees cei-tain valuable privileges and a eon- 
sidei-able sum of money over and above, the- 
amount paid for rent, were saved and added to 
the assets. A failing or msolvent debtor has- 
undoubtedly the right to pay out money or 
make changes in his property, before an actual 
adjudication of bankruptcy, if he does it in- 
good faith without injury to the rights of his 
creditors, and especially as in this ease when 
he saves property and increases the asspt.*:. " 

Although there was no formal charge made- 
in the petition, as to any other payment, excej^t 
the payment of the rent, yet proof was ad- 
mitted and considerable stress was laid upon 
the payment of tlie secretary's salary and that 
of other officers and agents. It is true that the- 
salaries of the secretary and those of agents 
were paid at the close of the month of October, 
and after the insolvency of the company wa& 
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known, tut they were paid in good faith, with 
no intent to prefer them, and in fact in everj 
instance the sums paid were retained out ol 
moneys in the hands of those agents, and on 
which they had a lien for their monthly sala- 
ries. The money received by Hessenmueller, 
the secretary, was for his own monthly salary, 
iznd that of the clerks in the office was paid by 
his own choek as secretaiy and treasurer of 
the company, on the hank where the company 
•account was kept, and he was the only pei-son 
who could sign checks, and this was done by 
him with no proof that the officers approved or 
■sanctioned the act. 

Finding the law of the case thus settled and 
iipplying the facts proven to the law, I am sat- 
isfied that no act of bankruptcy, within the 
meaning of the bankrupt law, has been com- 
mitted by the insurance company, and I must 
"dismiss the petition with costs. 
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Case No. 13,116. 

SMITH V. TBABUB. 

[1 McLean, 87.] i 

circuit Court, D. Kentucky. May Term, 1830. 

Ejectm EXT — Sub-Tenants — Jodgmest— Limita- 
tions—Notice — Restitution. 

1. Tenants who enter under other tenants, 
on whom notice in an ejectment has been 
served, will be subject to the judgment. But 
this rule is not without limitation. 

[Cited in Bruff v. Thompson, 31 W. Va. 31, 
6 S. E. 360.1 

2. The judgment in the ejectment does not 
suspend the operation of the statute of limi- 
tations. To do this there must be an actual 
change of possession, or an agreement by the 
tenant to hold under the lessors of the plaintiff. 

[Cited in Mabary v. DoUarhide (Mo. Sup.) 11 
S. W. 613.] 

3. Where a judgment in an ejectment has 
been suffered to remain eleven years, before 
any step was taken to change the possession, a 
tenant of the defendants, though he entered 
subsequent to the commencement of the action, 
and before judgment, is not liable to be turned 
■out of possession without notice. The limita- 
tion of the statute is seven years, and the ten- 
ant who has occupied eleven years, should have 
some opportunity of showing his right. 

4. Where a tenant has been improperly turned 
■out of possession, a writ of restitution is the 
proper mode of redress. 

[This was an action of ejectment by the 
lessee of Samuel Smith against Trabue's 
heirs.] 

Mr. Wicklifee, for plaintiff. 
Mr. Haggin, for defendants. 

OPINION OF THE COURT. The defend- 
ants represented to the court in writing, that 
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the above action of ejectment was brought 
and a notice served on Hiram and William 
Bryant, the -tenants of the defendants. 
That in May term, 1818, a judgment was 
entered, but no writ of habere facias pos- 
sessionem was issued. That in November 
term, 1818, a judgment was entered against 
other tenants, and on the 17th November, 
1829, a writ of possession was issued and 
John Evans, who lived on the place occupied 
by the Bryants when the suit was brought, 
was turned out of possession. 

On this statement of facts a rule was en- 
tered on the lessor of the plaintiff, to show 
cause why a writ of restitution should not 
be awarded, to restore the possession to the 
tenants of the defendant, who had thus been 
turned out of possession. The rule in this 
case having been served on the attorney of 
the plaintiff who appeared in the case, the 
court will decide the motion. It is a well 
established rule, that all persons who enter 
into the possession of premises, under ten- 
ants on whom a notice had been served, in 
an action of ejectment for the same prem- 
ises, no notice need be served on them, but 
they will be subject to be turned out of pos- 
session under the judgment. But this i-ule 
is not without limitation. A judgment in an 
action of ejectment against a defendant who 
holds adversely, does not of itself suspend 
the statute of limitations. To do this, there 
must be a change of possession. It is true, 
the judgment fixes the right of entiy in the 
lessor of the plaintiff, if he can make an en- 
try without force. But if he fail to make 
his entry, either with or without a writ of 
possession, the statute of limitations will 
continue to operate against the right. A 
mere entry, while the tenant remains in pos- 
session will not oust him, but he must be 
turned out of possession, or acknowledge 
the right of the lessor of the plaintiff, by con- 
senting to hold under him. Nothing short 
of this will stop the statute. 

In the present case, judgment was obtain- 
ed in the ejectment at November term, 1818; 
and the writ of possession under which Ev- 
ans was turned out of the possession, did 
not issue until the 17th November, 1829. 
Here was a lapse of eleven years, being four 
years more than the limitation fixed by the 
statute. The title and possession of Trabue's 
heirs were adverse to the right of the plain- 
tiff, and unless the mere obtainment of a 
judgment in an ejectment, without any 
change in the possession, shall suspend the 
operation of the statutes, it is difficult to see 
how, in the present ease, Evans' plea of the 
statute can be disregarded. And, as he has 
been turned out of possession without notice, 
and without having an opportunity of set- 
ting up a right under the statute or other- 
wise, we think the writ of possession must 
be quashed, and a writ of restitution award- 
ed, to restore him to the possession. 

This ease was taken to the supreme court on 
a writ of error, but the writ was dismissed on 
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the ground that the decision of the court was 
not a judgment on which a writ of error will 
Jie. 9 Pet. [34 U- S.] 4. 



Case Wo. 13,117. 

SMITH T. TREAT. 

12 Ware (Dav. 266) 270; i 4 N. Y. Leg. Obs. 
13; 14 Hunt, Mer. Mag. 69.] 

District Court, D. Maine. Not. 4, 1845. 

Seamen — Justification fob Dischakge— Akhest 
IN FoKEiGN PoiiT— Wages. 

1. Thearrestand imprisonment of a seaman in 
SL foreign port, and sending him home by the. 
public authority as a prisoner charged with an 
indictable offense, does not necessarily consti- 
tute a bar to a claim for wages for the voy- 
age. Such proceedings do not preclude the court 
from inquiring into the merits of the case, and 
"making such a decree as the justice of the case 
requires. 

[Cited in Tingle v. Tucker, Case No. 14,- 
057.] 

2. The master is not ordinarily justified in 
•dissolving the contract with a seaman, and dis- 
•charging him for a single fault, unless it is of a 
high and aggravated character. 

[Cited in The Cornelia Amsden, Case IJo. 3,- 
234.] 

3. The causes for which a seaman may be 
•discharged are ordinarily such as amount to a 
disqualification, and show him to be an unsafe 
•or an unfit man to have on board the vessel. 

This -was a libel for wages [by William 
Smith against Hiram Treat]. The libellant 
shipped as a seaman, April 25, 1845, on board 
the brig Benjamin,-at Frankfort, for a voyage 
to some port in the West Indies and back, for 
■wages at the rate of §15 per month. The brig 
returned August 17th, and the libellant claim- 
ed wages for the whole time; the balance 
due being $42.50, one month's wages having 
Ijeen advanced to him at the time of shipping. 

L. D'M. Sweat, for libellant 
A. Haines, for respondent. 

WARE, District Judge. The libellant in 
this case went and returned in the brig, and it 
is not denied that full wages are due to the 
termination of the voyage, unless they were 
lost or forfeited by what took place at Point 
Petre, the port of discharge. The affair which 
is relied on as a forfeiture, or more properly 
as a bar to the claim for wages, took place on 
the 21st of May, while the crew were dischar- 
ging the cargo. The captain beingat that time 
on shore, the men, under the orders of the 
mate, -were making up a raft of lumber to be 
floated ashore, when a difficulty arose be- 
tween Tappan, the mate, and Hadley, one of 
the crew. While the mate was below making 
up his account of lumber discharged, he heard 
a noise on deck, and came up to put a stop 
to it. He foimd it was made by Hadley, who 
was on deck passing off lumber to make up 
the raft. Smith, the libellant, being at work 
with Mm. He ordered Hadley to stop his 
noise, or go below. Hadley, who had been 
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drinking pretty freely hut not so as to render 
him incapable of work, replied that he would 
not go below for him, nor for any other man. 
Tappan rejoined, that if he continued his noise 
he would put him below; and Hadley, again 
replied, that neither he nor any one else could 
put him below. Tappan then called to the 
second mate, who was on the raft, to come on 
deck and assist in putting Hadley below, 
whose noise had then attracted the attention 
of persons near the vessel. Smith, who was 
at work with Hadley, and to whom nothing 
bad been said, then interposed and said to 
the mate, "If you put one below, you must 
put all hands below." The difficulty, however, 
subsided without any act of violence, and the 
men returned to their work, and continued 
quiet for an hour, or an hour and a half, when 
Hadley again became noisy. It is not easy, 
from the vaiying accounts of the witnesses, 
to determine the precise facts which took 
place after this time, or the exact order in 
which those occurred, in -which the accoimts 
of all the witnesses agree. The noise appears 
to have commenced between Hadley and 
Smith, who were at work together; Tappan, 
the mate, interposed to stop it, and an affray 
took place. Tappan knocked down Hadley 
with his fist; Smith interposed and gave a 
blow to Tappan and' they clenched. While 
they were clenched, Hadley got up, and some 
of the witnesses say that he stood by and 
.looked on, without taking a part. But Harr.- 
man, the second mate, who at this time came 
on deck, says that both Smith and Hadley 
were upon the mate, and had got bim down 
on a barrel; that as he was going to his re- 
lief, Hadley left Tappan and came towards 
him; that he avoided and passed him, and 
that he, Hadley, followed him as much as 
twenty-five feet towards the pump; that he 
then took a pump-brake, and that Hadley 
then sti'uck him -with his fist, and he then 
gave him a blow on his head with the pump- 
brake, which brought him partly down, and 
then another, that brought him to the deck; 
that he then went to Tappan, whom Smith had 
down and was beating. He told Smith to let 
Tappan alone, but he refused and told Har- 
riman not to strike him. Harriman then gave 
him three blows with the pump-brake, before 
he brought him down, and then turned to 
Hadley, who had got up, and fallen over the 
deck into the water. He then went on to the 
raft and got Hadley out of the water, and 
when he came on deck Tappan and Smith 
were again clenched. At this moment, the 
captain came on board and put an end to the 
affray. The blows given to Hadley proved 
mortal, and he died the following night. 
Smith was arrested that night and confined in 
prison, and sent home in irons by order of 
the American consul. He was indicted, at the 
adjourned term of the circuit court, on a 
charge of stirring up the crew to resist the 
officers of the vessel, and was acquitted of the 
charge by the jury. 
Such are the most material facts, as nearly 
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as I can recollect them from the testimony, 
which, though not in all respects quite con- 
tradictory, is not, in all its parts, exactly 
reconcilable. One month's wages, covering 
the whole period of his service previous to 
his arrest and imprisonment, had been paid 
in advance, and the hbellant now claims 
wages to the termination of the voyage. For 
tbe respondent, it is contended that the mis- 
conduct of Smith, followed by his arrest and 
imprisonment, and his being sent home by 
the public authority in chains, as a criminal, 
is a conclusive bar to any claim for wages 
beyond what have been paid. 

This court, I hold, is not excluded by any 
of the proceedings at Point Petre, from in- 
quiring into the merits of the case, and mak- 
ing such a decree as, on the whole, right and 
justice may require. The libellant was tried 
and acauitted on the charge, and even if he 
had been convicted, this would not have been 
a bar to the present suit. The Mentor [Case 
No. 9,427]. His claim stands enturely im- 
prejudiced by any of the proceedings at Point 
Petre, and his misconduct, admitting it in all 
the aggravation that is alleged, cannot operate 
properly as a forfeiture of the wages now 
claimed. The wages forfeited under the ma- 
rine law are properly the wages previously 
earned, and not those which are or may be 
earned subsequently. Both justice and policy 
require this limitation of the forfeiture. If 
it extended to future earnings for the remain- 
der of the voyage, it would take from the sea- 
man all the ordinary and most influential 
motives for good conduct. He would never 
willingly and cheerfully perform his duties, 
if he knew beforehand tliat, however diligent 
and faithful he might be, he could receive 
no compensation for his services. But a sea- 
man may, by misconduct, not only forfeit all 
wages antecedently earned, but his miscon- 
duct may be such as will authorize the master 
to dissolve the contract, and discharge him 
from the vessel. The principal question pre- 
sented in this case is, whether the conduct of 
the seaman was such as would, by the prin- 
ciples of the maritime law, authorize the mas- 
ter to discharge him from the vessel. By the 
old sea laws, which are the records of the 
early customs and usages of the sea, the mas- 
ter is authorized to discharge a seaman for 
drunkenness, for quarrehng and fighting with 
the other men, for theft, for going on shore 
without leave, and for disobedience. Juge- 
mens d'Oleron, arts. 6, 13; Consulat de la 
Mer, 125; Laws of Wisbury (Cleirac's Ed.) 
18; Laws of the Hanse Towns, 29, 45. Some 
of these laws are curiously minute and par- 
ticular on this as well as other subjects. The 
Consulate of the Sea authorizes the master 
to dismiss a seaman for three causes; for 
theft, quarreling, and disobedience to the or- 
ders of the master, and subjoins by way of 
amendment, perjury as a fourth cause, but 
adds, that he shall not be discharged for the 
first, but only for the fifth offense. General- 
ly speaking, the causes which justify the mas- 



ter in discharging a seaman before the ter- 
mination of the voyage, and especially in a for- 
eign port, are such as amount to a disqualifica- 
tion and show him to be unfit for the service 
he has engaged for, or unfit to be tnisted in 
the vessel. They are— mutinous and rebel- 
lious conduct, persevered in, gi'oss dishonesty^ 
or embezzlement, or theft, or habitual drunk- 
enness, or where the seaman is habitually a 
stirrer-up of quarrels, to the destruction of the 
order of the vessel and the discipline of the 
crew. Thorne v. White [Case No. 13,989]; 
Black V. The Louisiana [Id. 1,461]; Drysdale 
V. The Ranger [Id. 4,097]; Sprague v. Kain 
[Id. 13,250]; Ome v. Townsend [Id. 10,583]; 
The Lady Campbell, 2 Hagg. Adm. 5; The 
Vibilia, Id. 228. 

Ordinarily, the law will not justify the mas- 
ter in dismissing a seaman for a single of- 
fense, unless it be of a very high and aggra- 
vated character, implying a deep degree of 
moral tui-pitude, or a dangerous and ungov- 
ernable temper or disposition. It looks on oc- 
casional offenses and outbreaks of passion,, 
not so frequent as to become habits, with in- 
dulgence, and by maritime courts it is admin- 
istered with lenity and a due regard to the 
character and habits of the subjects to whom 
it applies. They are a race of men proverbial- 
ly enterprising and brave, exposed by the na- 
ture of their employment to great personal 
dangers and hardships, contending with the 
elements in their most violent and tempestu- 
ous agitations, and encountering these dan- 
gers and hardships with the most persevering 
courage. But with all this, they are of ai 
temperament hasty and choleric, quick to take 
offense, and ready, on the excitement of the 
moment, to avenge any supposed wrong or 
indignity. The law looks on tlie fairer ti-aits 
of their character with kindness, and as mak- 
ing some compensation for defects and faults, 
which are perhaps not unnaturally, or at 
least are very frequently, associated with 
those qualities which render them so valua- 
ble to their counti*y in peace as well as in 
war. And when these show themselves oc- 
casionally and are not habitual, it will not 
visit them with severity, but imposes its pen- 
alties with a sparing hand. From considera- 
tions of this kind, the court will seldom punish, 
a single offense with a forfeiture of all the 
wages antecedently earned, much less will it 
be held as a justification of a discharge of a 
seaman fi-om the vessel. But still there are- 
causes which will justify the master in dis- 
missing a seaman and putting an end to the 
contract Was this such a case?' The con- 
duct of the libellant, up to the time when this- 
affi-ay took place, had been, if not entirely 
unexceptionable, such as had not exposed him 
to any special censure. But on this occasion, 
though, in the judgment of the jury, the part 
which he took did not amount to the offense 
charged in the indictment, it was highly cen- 
surable and approximating to mutiny. Had- 
ley, under the excitement of liquor, had been 
tm'bulent and noisy, so much so as to attract 
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tlie attention of persons in the vicinity of 
the vessel, Eotli tlie mates, tlie master being 
on sliore, had before by gentle means at- 
tempted, and for tlie time succeeded in quiet- 
ing him. Tappan told him if he continued his 
noise he should put him below. This was cer- 
tainly no harsh punishment, but a very prop- 
er act of discipUne unless quiet and order 
were restored. The answer of Hadley was in- 
solent, but no notice was taten of that, nor 
was there any attempt, by the mate, to put 
the threat into execution. It is apparent that 
he was satisfied with putting a stop to the 
noise. But Smith immediately interposed, 
and in a tone of defiance told the mate if he 
put one man below, he must put all below. 
Such language and conduct, under the circum- 
St.inces of the case, if not amounting to the 
technical offense of stirring up the crew to 
resist the orders of the oflacers, was clearly 
of a mutinous tendency, and subversive of the 
discipline of the ship's company. Hadley be- 
came quiet and the difficulty subsided. But 
he soon again resumed his noise, and the dis- 
order at this time arose from a difficulty be- 
tween him and Smith. The mate again in- 
terposed to stop tJie noise. It is not easy, 
from the imperfect and somewhat conflicting 
account given by the witnesses, to determine 
h,ow the quarrel now commenced. What is 
certain Is that Smith interposed on the part 
of Hadley, a scuffle ensued, and blows were 
given on both sides. Smith and Hadley both 
being against the mate, they got him down 
and held him down until he was partially re- 
lieved by the second mate's coming to his 
aid. Even after Hadley was disabled by tlie 
blow, which unfortunately put an end to his 
life, Smith fiercely continued his assault on 
Tappan, the mate, nor did he relinquish his 
grasp, though Harriman repeatedly struck 
hi m with a heavy pump-brake, but persevered 
until the master came on board and put an 
end to the fight. It is in proof, that Tappan 
was severely beaten and bruised by Smith, 
or by Smith and Hadley together. Through 
the whole of the affair, until it came to blows, 
the conduct of the officers was moderate and 
forbearing. There was nothing particularly 
irritating, and certainly nothing that excused 
the intemperate violence and mutinous con- 
duct of Smith, Prom the beginning to the 
end he was a volunteer in the quan-el, and 
it is difficult to account for the part he acted 
but by supposing it to flow from a radically 
quarrelsome disposition. It was commenced 
without cause and continued with a persever- 
ing malignity not often witnessed," and in 
fact the melancholy tragedy in which the af- 
fair ended may be distinctly traced to the in- 
subordination and violence of Smith as its 
first cause. 

. Whether, but for the tragic end of this af- 
fair, the master would have thought it neces- 
saiy, or would have been justified in dischar- 
ging the libellant and putting an end to the 
contract, is a question on which perhaps one 
might pause. Smith had, on no other oc- 
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casion, - exhibited a temper of dangerous in- 
subordination, and it might have been safe 
for the master to have retained him on board, 
and to have left this matter to be settled at 
the termination of the voyage. As it was, 
certainly it was the duty of the master to 
call on the civil authority of the place, and 
put the affair in a train of Judicial examina- 
tion. The result of that inquiry was, that 
Smith was sent home as a prisoner to answer 
for his conduct to the laws of his country. 
And, from the facts developed on the trial 
here, it appears to me that the civil author- 
ities were perfectly justified in this course. 
The consequence was that the libellant was 
disabled from performing the service for 
which he was engaged, and from the whole 
facts in proof in the ease, he may justly be 
considered as having disabled himself by his 
own voluntary act. On the principles of 
natural justice and universal law, he cannot 
claim a compensation for sei-vices which he 
has by his own fault disabled himself from 
performing. The libel must therefore be dis- 
missed. 

NOTE. As a part of the history of this 
transaction, it may be added tliat Harriman. 
the second mate, was indicted, in the circuit 
court, for an assault with a danserous weap- 
on, which resulted in the death of Hadley, Un- 
der the statutes of the United States, man- 
slaughter would not lie, since the death occur., 
red on shore, whither Hadley was removed aft- 
er the fatal blow, and without the jurisdiction 
of the United States. On a verdict of guilty, 
the circuit court, in consideration of- the circum- 
stances of the case, sentenced Harriman to a 
brief imprisonment — ^the penalty for the offense 
laid being in fact, under the statute, the same 
as that for manslaughter. 



Case No. 13,118. 

SMITH V. TRIBUNE 00. 

[4 Biss. 477.] i 

Circuit Court. N. D. Illinois. July, 1867. 

Libel — Justification — Newspapeh Privilege — 
Pleading — Separate Pleas — De- 

MDRKER— Not GOILTT. 

1. A plea of justification must be as broad as 
the libel, and answer every material part of the 
declaration. 

2. An allegation that the plaintiff, in order to 
avoid arrest for participation in an offense* 
feigned insanity, and took refuge in a lunatic 
asylum, is a material part of the libel, 

3. It is not necessary that one particular plea 
answer the whole libel, if the whole is answered 
.by the different pleas. The defendant may jus- 
tify separately and distinctly, but in such case, 
the pleas should purport to answer only the par- 
ticular charges. 

4. It is not a good plea that the plaintiff was 
a public man, a lecturer and speaker, and pro- 
fessed to be an educator of the public, and that 
the defendant, a public journal, made the pub- 
lication complained of with good intent, having 
reason to believe it to be true; a journal has no 
right to make specific charges against a man, 
unless they were actually true, and honesty of 
motive is not a suflScient defense. 

[Cited in Upton v. Hume (Or.) 33 Pac. 813.] 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



SMITH (Case No. 18,118) 



[22 Fed. Cas. page 690] 



5. A demurrer to a count must take the innu- 
endoes as alleged. 

6, Plea of not guilty puts in issue the ques- 
tion whether the proof supports the innuen- 
does. 

[This Tvas a libel for slander by Gerrit 
Smith against the Ti-ibune Company.] 

Farwell & Smith, for plaintiff. 
Wirt Dexter and John Van Arman, for de- 
fendant. 

Before DAVIS, Circuit Justice, and DRUM- 
MOND, District Judge. 

DRUMMOND, District Judge. The declara- 
tion contains various counts, among others 
one referring, by proper innuendoes, to the 
raid of John Brown into Virginia, the oflCense 
that he committed there, and his arrest, trial 
and execution for the offense; and the state- 
ment in these counts is that the libel which 
is referred to and set forth in them intended 
to convey the idea that the plaintiff was an 
accomplice of Brown, that he aided and as- 
sisted him, and that in order to avoid an 
arrest for his pailicipation in the offense of 
Brown he feigned insanity, fled and took ref- 
uge in a lunatic asylum. 

The pleas are, in the first place, the general 
issue, and secondly several short pleas which 
purport to answer the whole declaration, and 
aver that the plaintiff did aid and assist John 
Brown in Virginia, and that he did take ref- 
uge in a lunatic asj'^lum. There is another 
long plea of justification, setting forth in 
various forms the acts and doings of the 
plaintiff as a public man, which plea also 
purports to be a plea to the whole declara- 
tion. 

The main question raised by the demurrer 
to these pleas is this: Is the statement in 
the declaration that after having participated 
in this act of John, Brown, the plaintiff, in 
order to avoid the consequences of it, feigned 
insanity, a material part of the declaration 
and one which it is necessary for defendant 
to meet and answer?— because, confessedly, 
this part of the declaration Is not answered 
by these special pleas. The plea of genei-al 
Issue of course answers it, but these special 
pleas do not purport to answer that part of 
the declaration. 

The rule in such cases is that the plea of 
justification must be as broad as the libel. 
It must answer, in other words, the whole 
libellous matter, else of course it is not a good 
defense, and while it is true that it is not 
necessary that the plea should answer an im- 
material portion of the publication, still it 
must answer every material part. 

The question therefore is. Is this a material 
part of the libel? I think it is, and I think 
that it should be answered in order that the 
plea should be good, otherwise there is a 
libel which is only answered in part, and at 
the same time the plea purports to be an 
answer to the whole. 

Several illustrations were given in the 



course of the argument to the effect that if 
the plea did answer the libel that a mere 
incident in the libel need not be answered— 
that it was suflacient to answer the princi- 
pal charge; that that being answered, as a 
matter of course the incident or appurtenant 
to the principal charge was answered. That 
is true. The only question is w^hether you 
can apply it to this case and call this charge 
a mere incident to the principal charge. It 
was said that the principal charge was the 
participation in John Brown's raid, in his 
criminal enterprise, and that the other was 
a simple incident. If it were so. then of 
course the plea would be good, but the view 
that we took of it before, and still hold, is 
that it was not a mei-e incident; that it was 
a substantial, direct libel in itself to charge 
that a man had participated in a wrongful 
act, or any act, and that for the purpose of 
avoiding the consequences to himself from 
that act he feigned insanity. 

It is not necessary that one particular plea 
should answer the whole of the libel, provid- 
ed that the whole libel be answered as a de- 
fense; for example, if there is a plea of the 
general issue to the whole declaration, that 
of course constitutes a defense. Then there 
may be other pleas answering various parts 
of the libel when it consists of different parts, 
but in such cases the plea should only pur- 
port to answer those parts, and it would be 
a good plea, of course, in answer to that part; 
so that if the libel consists of the allegation, 
in the first place, that the plaintiff participat- 
ed in the criminal enterprise of John Brown, 
and in the second place that in order to avoid 
the consequences of that criminal act he 
feigned insanity, the pleader can answer the 
first, leaving the rest unanswered. The only 
question then would be whether there was 
anything left to answer. If there was, as a 
matter of course the parties would have to 
go to trial on that poition of the libel which 
was answered, and on the rest, as in this 
case, on the general issue. 

If this were a case of libel consisting of 
substantive and distinct charges, and one of 
them alone was answered, the rule would be 
apparent that in such a case the plaintiff 
would have a right to take a default as to 
the other portion and have his damages as- 
sessed as to the portion that remained unan- 
swered, but that would not prevent the party 
from answering such portions as he could 
answer, and if he answered those success- 
fully, there could be no damages as to them. 

This, I take it, must be the rule. While it 
is true that the justification must be as broad 
as the libel, still you are not prevented from 
justifying separately and distinctly. The on- 
ly effect of it would be that that portion you 
do not justify remains undefended as to that 
particular plea. 

For this reason I think that the demurrer 
to these pleas must be sustained. 

The last plea, which is called the "plea of 
privilege," is substantially this: That the de- 
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fendant justifies the libel or publication on 
this ground; that the plaintiff was a public 
man; that he professed to be a teacher and 
educator of the public; that he had been in 
the habit of delivering speeches and lectures 
from time to time, and made various publi- 
■cations under his own name and of which he 
was the recognized author, and that the de- 
fendants are the conductors and publishers 
of a public journal, and that they, in the 
exercise of a proper, fair and just spirit of 
•criticism, made the publicatipn complained 
of with good intent, having reason to believe 
that the statements therein contained were 
true. 

I do not think that this is a good defense. 
The declaration proceeds upon the ground of 
■distinct and separate charges being made by 
the defendant against the plaintiff of his hav- 
ing participated in the crime, or that which 
was recognized as such by the laws of the 
•country, and of his having, in order to avoid 
the consequences of that criminal act on his 
part, feigned insanity. 

It is not an answer to that to say that he 
IS a public man; that he affects to be an 
educator of the youth of the nation, and that 
the defendants are the publishers of a news- 
paper, and that they can criticise his acts in 
the way that the declaration alleges that 
they did. Undoubtedly they can criticise his 
acts. They can hold him up to ridicule so 
far as they are justified in doing so by his 
public acts, by anything that he has done or 
said, but they have no right^ in doing so to 
make a distinct charge against him that he 
has committed a crime, and that, in order 
to avoid the consequences of it, he has 
feigned insanity- That would be allowing 
the license of a public journalist to go fur- 
ther, I think, than any adjudicated case 
would warrant We all desire the entire 
freedom of the press, but it has never been 
understood as authorizing the bringing of 
<;harges against a man of his having commit- 
ted a crime, unless those charges were true. 

Now there is nothing in this plea to indi- 
•eate that these charges were true, but only 
that they had reason to believe that there 
was something in them, and that they were 
made in good faith and for honest purposes 
by them as the conductors of a public jour- 
nal. That will not do. It would be tolerat- 
ing charges in the public press against indi- 
viduals simply under color of what was 
<;Iaimed to be a criticism. It may be said 
here that the motive was an honest one, but 
I hardly think that with an honest motive 
a, journalist has a right to proclaim to the 
world that a particular individual is a thief 
or a murderer, or that he has committed any 
■other crime in the catalogue of crimes. The 
only thing that can justify that is that it is 
true. Under our law, if it is true he can 
make it. All public men, if this were the 
rule, would be at the mercy of every journal- 
ist, and they could launch charges against 
such a man with entire impunity. I do not 



feel inclined to adopt any rule which would 
allow such a license; therefore, as to that 
plea the demurrer is also sustained. 

Mr. Dexter.— I have not understood that 
your honor or Judge DAVIS decide that the 
article complained of contains a charge of 
feigning insanity, but simply that whether 
that charge was contained would be a ques- 
tion for the jury, and that if contained, it 
would be libelous. I suppose your honor does 
not mean to say that we must justify an 
assertion when there might be doubt as to 
whether it was actually made? 

THE COURT. I understand the plea of not 
guilty puts that in issue. They make this 
statement in the declaration with innuendoes 
and we have to take them as they are al- 
leged. They say that when you made this 
publication you meant so and so. I make no 
decision, of course, as to whether you did or 
did not mean so and so. 

For the rules as to construction of libel and 
justification, consult "Whitney v. .Tanesvilie Ga- 
zette (June, 1873) [Case No. 17,590]. 



Case "No. 13,119. 

SMITH T. TURNER, 

[1 Hughes, 373.] i 

Circuit Court, E. D, Virginia. Sept. 26, 1876. 

U.ES Judicata— Difference in Pakties- Tax 
Sale. . 

1. The principle of res judicata, which ap- 
plies only where there is an identity of the 
thing sued for, of the cause of action, of persons 
and parties, and of the quality of the persons 
for or against whom the claim is made, does not 
work an estoppel against the complainant in 
a suit where the last three conditions are want- 
ing. 

[Cited in Blackwell v. Dibrell, Case No. 1,- 
475.] 

2. A decision of the supreme court of the 
United States, which held that the tax sale 
of a certain piece of land made by commission- 
ers of the United States (which it assumed to 
be valid) carried to the purchaser the whole es- 
tate in the land free from incumbrances, does 
not prevent a person, who was not a party to the 
record before the court, from bringing suit 
against the purchaser of the land, for the 
purpose of contesting the validity of the sale 
which was the subject of the decision. 

At a United States government's tax sale, 
made on the first day of March, 1864, at Alex- 
andria, Virginia, David Turner became the pur- 
chaser and entered into possession of a lot of 
land and dwelling-house, on Royall street in 
that city. The land was at the time charged 
on the land-book for 18G0, kept imder the laws 
of Virginia, to R. M. & J. M. Smith. Turner 
still holds possession of the property. R. M. 
& J. M. Smith seem to have owned at the 
time, not the fee simple title in the estate, 
but only a rent-charge of $224 per annum. 
But they, and those from and through wliom 
they claimed, had held undisputed possession 

1 [Reported by Hon. Robert W. Hughes. Dis- 
trict Judge, and here reprinted by permission.] 
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of the entire estate in the property since 1821. 
It is contended by Turner that their interest 
was in truth and in fact, by virtue of long 
possession and merger, the entire fee simple. 
In February, 1867, J. M. Smith, survivor of 
R. M. Smith, who had died, sued out a dis- 
tress warrant against Tm-ner, for rent in ar- 
rears from November, 1861, for five years, 
amounting to $1,120. He proceeded upon the 
ground that his rent-charge was not affected 
by the government's tax sale, only the fee 
simple passing to Turner, the purchaser. The 
waiTant was levied upon household furniture 
of Turner found upon the premises to the 
value of $200. Turner replevied his property 
and contested the right of the distrainor in the 
county court, and afterwards in the circuit 
court of Alexandria. In the latter court a 
jury found a special verdict wliieh traced the 
history of the title of the land down from 
1819 to the tax sale to Turner. Upon this 
special verdict the circuit court rendered judg- 
ment in favor of the distrainor. The case was 
carried by writ of error to the supreme court 
of appeals of Virginia, where the judgment of 
the circuit court was affirmed. A writ of er- 
ror was then taken out of the supreme court 
of the United States by Turner, and that court 
reversed the judgment of the state courts, and 
decided that there was nothing in the acts of 
congress of June 7th, 1862 [12 Stat. 422], and 
February 6th, 1863 [Id. 640], relating to the 
collection of taxes in insurrectionary states, 
which requires the tax commissioner to hunt 
up., the owners of land assessed with a tax, 
or to make the tax out of personal property of 
his, or which may be found upon the land; 
but that it was clearly a direct tax upon the 
land and upon all the estates. Interests, and 
claims connected with or growing out of the 
land, that all this was forfeited to the United 
States on non-payment of the taxes, and pass- 
ed by the sale to the purchaser, subject alone 
to the right of redemption, which the law al- 
lowed; that in that respect only was it a de- 
feasible title, but in all other respects was per- 
fect, complete, and entire; and that in this 
case, the sale being a valid one, the rent- 
charge of the defendant in error was cut off 
and destroyed by it. 

The case of Smith v. Turner (reported as 
Turner v. Smith in 14 Wall. [81 U. S.] 553) 
ended, of course, with this decision. But no 
notice had been taken in any of the proceed- 
ings which have been described of a deed of 
tmst which in the year 1854 had been exe- 
cuted by R. M. & J. M. Smith to Benjamin H. 
Berry as trustee, to secure a debt due to 
Aqviilla Glasscock, evidenced by several 
bonds, now amounting to some $6,500. These 
bonds were assigned by their holder to one 
William Smith as trustee, for the benefit of 
his children. This deed of trust conveyed to 
Berry the rent-charge of $224, which has been 
mentioned, and all the interest in the lot on 
Royall street derived by the grantors, R. M. & 
J. M. Smith, from those under whom they 
claimed and held possession. In April, 1874, 



William Smith, as trustee for his children, to 
whom Aquilla Glasscock had assigned the 
bonds of R. M. & J. M. Smith, which have 
been mentioned, brought a bill in the circuit 
court of the citv of Alexandria, to foreclose 
the trust deed of 1854, making David Turner^ 
one Robinson (who had been substituted for 
Berry, who had died, as trustee), J. M. Smith, 
and the heirs of R. M, Smith, deceased, par- 
ties defendant. The claim of the complainant 
was based on the ground that the tax sale of 
1864 was invalid, and gave no title as against 
the complainant to the pm*ehaser, David Turn- 
er. The complainant alleges facts in regard 
to the sale identical with those which were- 
presented in the case of Tacey v. Irwin, re- 
ported in 18 Wall. [85 U. S.] 549, in which the 
supreme court had decided the tax sale invalid.. 
This suit of Smith v. Turner [supra] has been 
removed from the circuit comrt of Alexandria 
into this court by writ of certiorari sworn out 
by the defendant. The suit is resisted on tbe 
ground that the supreme court of the United 
States in Turner v. Smith has already de- 
termined against the rights of the complain- 
ant by deciding that_the rent-charge of B. M. 
& J. M. Smith conveyed by their deed of trust 
was "cut off and destroyed" by the tax sale of 
1st of March, 1864, and that the purchaser 
holds the property clear of all incumbrances, 

Hunton & French, for complainant. 
Francis L. Smith &. Son, for defendant. 

HUGHES, District Judge. The chief ques- 
tion is, whether the principle of res judicata 
applies here in bar of the rights of William 
Smith under the trust deed of 1854. He sues 
for one of the very "interests" all of which 
the supreme court has decided to have passed 
to Turner by the tax sale of 1864. This prin- 
ciple applies only in cases where these four 
things concur, viz.: 1st, where there is an 
identity of the thing sued for; 2d, where 
there is an identity of the cause of action; 
3d, where there is an identity of persons and 
of parties to the suits; and 4th, where there 
is an identity of character or quality in the 
parties for or against whom the claim is made. 
Bouv. Law Diet, tit, "Res Judicata," and the 
numerous cases there cited. In the present 
case it may be conceded, that the first condi- 
tion exists. But the rest do not. As to the^ 
second, the cause of action in Turner v. Smith, 
14 Wall. [81 U. S.] 553, was rent distrained 
for; while here the prayer is for a foreclosure 
of a mortgage of a rent-charge alleged to rest 
upon the land. As to the third condition, ex- 
cept the defendants, David Turner and J. H. 
Smith, none of the parties are the same as 
they were in Turner v. Smith [supra]. As to the 
fourth condition, in that case, J. i\L Smith sued 
as owner of the rent-charge, while in this suit 
William Smith sues as beneficiary in a deed of 
trust, conveying the rent-charge and all the in- 
terests held by the grantors in the deed in the 
land in question. Thus, the cause of action, 
the parties, and the quality or character of the- 
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parties are all different in the two suits, and 
William Smith is not estopped from bringing 
this suit by the judgment against J- M. Smith 
in the suit of Turner v. Smith. He may sue, 
moreover, for another and better reason. He 
certainly had rights in the lot on Royall street, 
Alexandria, at the time of the tax sale in 
1864. K that sale was invalid those rights 
still subsist. He is not bound by any judicial 
decision upon the validity of that sale ren- 
dered in a cause in which he was not a party. 
The constitution declares that no person shall 
be deprived of his property, except by due 
process of law. If that tax sale has been de- 
clared valid, it has been declared so in a pro- 
ceeding to which he was not a party, and he is 
in no manner bound by the decision. He has 
as much right to impeach that sale by judicial 

proceeding as if the suit of Turner v. Smith 
had never been brought. His right to sue is 
as good now as it ever was. 

The other question in the case is, whether 
the decision of the supreme court in Turner 
V. Smith is not, as an authority in settling 
the principle of law on which it was decided, 
binding upon this court in this cause. It 
would undoubtedly be so but for certain con- 
siderations about to be stated. In the case of 
Turner v. Smith the validity of the tax sale 
of 1864 was not contested and was admitted. 
That being a concession in that case, the su- 
preme court decided only that by a valid tax 
sale, under the laws of the United States cited, 
the land which is sold passes to the purchaser 
clear of all incumbrances. The complainant in 
the present suit, however, raises no question 
as to what passes by such a sale, but contests 
the validity of the sale of 1864, and rests his 
suit upon the question of its validity. And 
not having been a party to the former suit, 
he is not bound by the concessions, admis- 
sions, omissions, faults, or blunders of the 
plaintiff in that suit, and the decision there is 
only binding here as to the principle there 

• settled, and not as to any different principle 
of law not raised or passed upon there, but re- 
lied upon here as governing this case. 

The question here being the validity of the 
tax sale of 1864. and the facts of that sale 
being shown in the evidence to be identical 
with those which existed in the tax sale 
which was passed upon by the supreme court 
in the case of Tacey v. Irwin (reported in 18 
"Wall. [85 U. S.] 549), the complainant con- 
tends that this court is bound by the decision 
in Tacey v. Irwin, and not by that in Turner 
V. Smith. In the case of Bennett v. Hunter, 9 
Wall. [76 U, S.] 326, the supreme court had 
decided that the owner of land assessed with 
a federal tax was not bound to tender the tax 
due in person, but might do so by another, and 
that if, in consequence of the refusal of tax 
commissioners to receive a tax when tendered 
by a person other than the owner of the land, 
the land was forfeited and sold, such tax sale 
was invalid. In the case of Tacey v. Irwin 
[supra], the supreme court held, that "where 
the tax commissioners advertised, or gave out 



to the public, that they would not receive 
taxes from any but the owners of lands in 
person, then a tender by others than the own- 
ers was rendered useless and nugatory, and 
need not be proved, and that tax sales made 
of such lands were invalid and null. 

The facts here being the same as they were 
in the case of Tacey v. Irwin, and the ques- 
tion of law upon these facts being the same, 
the decision there furnishes the law to this 
court of this case, and a decree must be given 
for the complainant. 



Case ITo. 13,180. 

SMITH v.. TUTTLE. 

[5 Biss. 159,11 

Circuit Court, N. D. Illinois. July, 1870. 

Courts— Federal Jdkisdiotion— Citizenship 
— Kesidence, 

The acts of congress confer no jurisdiction 
over a defendant who is served with process 
while temporarily in a district in which he does 
not reside. The defendant has the privilege of 
litigating in the federal court in the state of his 
residence. 

[Cited in Jewett v. Garrett, 47 Fed. 632.] 

Demurrer to a plea to the jurisdiction. 
The plea sets up that the defendant, at the 
time of being served with- process in this 
case, -was a citizen and resident of the state 
of Iowa, and -was temporarily in this dis- 
trict, and that the plaintiff is a citizen of 
New York. The plaintiff interposed a de- 
murrer to this plea, on the ground that the 
act giving jurisdiction to the circuit courts 
confers jurisdiction on- the court wherever 
the defendant might be found within the ju- 
risdiction, although he may not be a resi- 
dent of the district nor of the state. 

BLODGETT, District Judge. This matter 
was called up during Judge DAVIS' visit to 
this city and the authorities examined, and 
Judge DAVIS, Judge DRUMMOND, ana 
myself all came to the conclusion, in the 
light of the authorities, that this court has 
no jurisdiction over a citizen of another state 
who is temporarily found here long enough 
to be served witli process; that the acts ot 
congress conferring jurisdiction do not con- 
template that a defendant shall be sued out 
of the state "where he resides; that he has 
the privilege of litigating a question in the 
federal courts between himself and a citizen 
of another state in the state of his own res- 
idence. The demurrer will therefore be over- 
ruled. 

That suitors within the jurisdiction of the 
court cannot be served with process, see Juneau 
Bank v. McSpedan [Case No. 7,582]. 



SMITH (UNION BANK v.). See Case No. 
14,352, 

1 [Reported by Jcsiah H. Bissell, Esq., and 
here reprinted by permission.] 
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SMITH (UNION BANK OF GEORGE- ' 
TOWN v.). See Case No. 14,362. 



Case No. 13,121. 

SMITH V. UNION PAC. B. CO. 

[2 Dill. 278.] 1 

Circuit Court, D. Nebraska. 1872. 

CouKTS— FederjUj Jukisdiction — Usiox Pacific 
Railroad Compact Chaktek. 

Under the act of congress creating the Union 
Pacific Railroad Company (12 Stat. 489, § 1), 
the federal courts have jurisdiction in actions 
by and against that corporation whenever these 
courts would have jurisdiction of the same class 
of actions between other parties, 

[Cited in Bauman t. Union Pac. R. Co., Case 
No. 1,117.] 

The plaintiff is a citizen of the state of 
Ohio, and brings suit to recover damages for 
injuries received while coupling cars on de- 
fendant's road, and while in the employ of 
defendant as a brakeman. The defendant 
demurred to the complaint on the ground 
that the court had no jurisdiction of the 
person of the defendant or of the subject- 
matter of the action. The demurrer was 
submitted to Mr. Justice MILLER, at the 
May term, 1872, and taken by him under 
advisement. 

Mr. Redick and Mr. Howe, for plaintiff. 
Poppleton & Wakeley, for defendant. 

MILLER. Circuit Justice. The act of con- 
gress creating the defendant corporation (12 
Stat. 490) contains this provision: "The 
Union Pacific Railroad Company" by "that 
name shall have perpetual succession, and 
shall be able to sue and to be sued, plead and 
be impleaded, defend and be defended, in 
all courts of law and equity within the Unit- 
ed States, and may make and have a com- 
mon seal," etc., (section 1). 

I have examined the previous decisions of 
the supreme court of the United States sup- 
posed to have an important bearing on the 
question now presented, and, after reflection, 
am still of opinion that congress intended 
to make the defendant capable of suing and 
being sued in the federal courts which have 
jurisdiction of the same class of actions be- 
tween other parties. Demurrer overruled. 

NOTE. The previous decisions of the su- 
preme court referred to are: Bank of U. S. v. 
Deveaux, 5 Craneh [9 U. S.] 61, 1809, holding 
that the charter of the Bank of the United 
States did not enable it to sue in the courts of 
the United States. The language of the char- 
ter was, "to sue and he sued * * * in courts 
of record, or in any other place whatsoever." 
Bank of U. S. v. Martin, 5 Pet. [30 U. S.] 479: 
Osborn v. Bank of U. S., 9 Wheat. [22 U. S.] 
738, 1824. The court holds in this case that 
the act of congress then before it did give, in 
terms, the bank the right to sue in the circuit 
court, and that under the constitution it was 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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competent to congress to confer such jurisdic- 
tion. Bank of U. S. v. Northumberland Bank 
[Case No. 931]. 



Case No. 13,123, 

SMITH v. UNITED STATES. 

[1 Gall. 261.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 

1812. 

Pleadisg at Law— Penal Statute— Conclusion' 

OF Declaration— Offences — Vekdict 

— Embargo — Seizuke. 

1. A conclusion of a declaration of debt for a 
penalty under a statute "against the law in 
such case made and provided," is not a conclu- 
sion against the form of a statute ; and is bad on 
error. See Sears v. U. S. [Case No. 12,592]. 

[Cited in Jones v. Vanzandt, Case No. 7,502.] 
[Cited in Reed v. Inhabitants of Northfield, 13 
Pick. 99.] 

2. If two penal offences are described in one 
count, and one penalty only sought; after ver- 
dict, the declaration will be supported. 

[Cited in Dobson v. Campbell, Case No. 3,945; 
Townsend v. Jemison, 7 How. (43 U. S.) 
721.] 

3. In debt for the penalty of the double val- 
ue, under the embargo act of January, 1808, c. 
8, § 3 [2 Stat. 453], it need not be averred in the 
declaration, that the vessel and cargo had not 
been and could not be seized for the offence. 

[4. Cited in United States v. Piatt, Case No. 
16,054a, to the point that any one of various 
remedies may be employed, where either will 
enforce the right or obtain the satisfaction to 
which the party is entitled.] 

5. In debt for a penalty, brought in the name 
of "the United States of America," if the ver- 
dict find that the party is indebted to "the Unit- 
ed States," without saying, "of America," it is 
sufficient. 

[6. Cited in State v. O'Donnell, 10 R. I. 475, 
to the point that declarations in penal actions 
are to be strictly construed, and that they 
must negative all exceptions, if in the same 
clause.] 

[Error to the district court of the United 
States for the district of Massachusetts.] 

This also was an action of debt for the pen- 
alty of the double value, under the embargo 
law, and was in many respects similar to the 
preceding case. The declaration was as fol- 
lows: "Joseph Smith was attached to an- 
swer to the United States of America, in a 
plea of debt, for that during the continuance 
of a certain act of the United States, entitled, 
'An act laying an embargo on all ships an.d 
vessels in the ports and harbors of the United 
States,' and of the several acts supplemen- 
tary thereto, to wit, on the twenty-eighth 
day of Pebniary now last past, a certain 
schooner or vessel called the Traveller, 
whereof the said Joseph was then owner, 
agent, freighter, and factor, did depart from 
a port of the United States, to wit, the port 
of Gloucester in the district aforesaid, with- 
out a clearance or permit, and departing as 
aforesaid, and whilst the said Joseph was 
owner, agent, freighter, and factor as afore- 

5 [Reported by John Gallison, Esq.] 
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said, to wit, between the said twenty-eightli 
day of February and the first day of March 
then next following, the said schooner did 
proceed to some foreign port or place in the 
West Indies and to Halifax in the province 
of Nova Scotia, with a cargo of fish, soap, 
and candles, and other American produce, 
contrary to the law in such case made and 
provided, and that neither the said vessel nor 
cargo has been seized; whereby, and by force 
of said law, the said Joseph hath forfeited to 
the uses therein specified a sum of money 
equal to double the value of the said vessel 
and cargo aforesaid. And the United States 
do aver, that the sum of twenty-four hun- 
di'ed dollars is a sum equal to double the 
value of the vessel and cargo aforesaid, and 
that the said Joseph hath forfeited the said 
sum of twenty-four hundred dollars, and an 
action hath accrued to the United States to 
have and recover the aforesaid sum accord- 
ingly. Of all which the said Joseph hath had 
due notice, yet though often requested, he 
hath not paid said sum, nor any part thereof, 
but detains it" Upon nil debet pleaded and 
issue joined, a verdict was returned for the 
TTnited States in the following form, "The 
Jury find that Joseph Smith, Jr. is indebted 
to the United States in the sum of four hun- 
dx-ed dollars. Fitch Hall, Foreman." 

The following errors were assigned. 1st, 
There is error in this, that the ofEence, sup- 
posed in said declaration to have been com- 
mitted, is not therein alleged to have been 
committed against the form of any statute 
or statutes, act or acts, not being an offence 
at common law. 2d. There is also error in 
this, that in said declaration two distinct 
offences, for each of which a penalty is pro- 
vided by statute, are joined in one count, as 
containing together only one offence. 3d. 
There is also error in this, that it is not al- 
leged in said declaration, that the said vessel 
and cargo had not and could not theretofore 
have been seized for the offence in said dec- 
laration supposed to have been committed. 
4th. There is also error in this, that it is 
illeged in said declaration, that the complain- 
ant forfeited, to the uses specified in a law 
in such cases made and provided, a sum equal 
to double the value of the vessel and cargo, 
but it is not, as by law it ought to have been, 
therein alleged to whom, or to whose use, 
or to what uses, or by what particular law, 
said sum was so forfeited. Sth. There is al- 
so error in this, that it is not expressed in 
the verdict, as by law it ought to have been, 
whether the sum which the jury found the 
said Smith owed to the United States, was 
double the value of the vessel and cargo, or 
only the single value thereof, by reason of 
which uncertainty no judgment could legally 
be rendered thereon by the court. 6th. That 
the original writ was sued out in the name of 
the United States of America, but the ver- 
dict was returned, and judgment rendered 
for the United States, and not for the United 
States of America. 7th. The general errors. I 



William Prescott, for plaintiff in error. ■ 

The omission to allege the offence to be 
"against the form of the statute," &e. is fatal, 
and cannot be supplied by any circumlocu- 
tion. Though the whole statute be set out, 
yet if this technical allegation be wanting, it 
is fatal. 2 Hale, P. C. c. 25, § 117; 1 Saund. 
135; Rex v. Tucker, 12 Mod. 52; 1 Chit. PI. 
350; Doct Plac. 332. By the third section of 
the supplementary embargo act, the penalty 
is given only in case the vessel has not or 
could not be seized. Till this exception is 
negatived, there is not enough shown to main- 
tain the action. It was, therefore, necessary 
to aver both that the vessel had not been 
seized, and that she could not be seized. 
When an exception occurs in the body of the 
same section it must be negatived. Spieres 
V. Parker, 1 Term K. 144. Not so, if in an- 
other section. The statute intended to give 
the personal remedy for the double value, on- 
ly in case of the impossibility of such a sei; 
zure. It could not mean to give the govern- 
ment an election to take the value only, or 
the double value. The allegation, "to the 
uses of the law," is not sufiieient. It should 
have been stated specially, to whom the 
double value is forfeited. 

The action is brought in the name of the 
"United States of America." The verdict and 
judgment are for the "United States," not 
"the said United States." The court cannot 
judicially know that the "United States," and 
the "United States of America" are one and 
the same. (But on this error Mr. Prescott 
did not rely.) ' ' 

G, Blake, Dist. Atty., was requested by the 
court to confine himself principally to the 
first and third errors. 

The objection contained in the first error 
assigned, might possibly have been good on 
demuiTer, but it is cured by the verdict. By 
the statute regulating process (Judiciary Act, 
§ 32 [1 Stat 91]), a good case, substantially 
set forth, is not affected by informalities, 
unless on special demurrer. This statute is 
broader than any statute allowing amend- 
ments, even the last statute of jeofails. All 
the errors assigned relate to form only. The 
common law cannot properly be said to be 
"made" or "provided." It is co-eval with the 
origin of civil society. If not immemorial, it 
is not common law. The allegation, there- 
fore, "contrary to the law in such cases made 
and provided," shows that the declaration 
relies on some statute. As to the third error; 
the averment is in the precise words of the 
law. That the vessel "has not been seized" 
necessarily implies, that she "could not be seiz- 
ed." Greater particularity would "have gone 
beyond the statute. To say that the collector 
has not an election, is not to construe, but 
to legislate. Under the 50th section of the 
revenue law [1 Stat 665J, the forfeiture is 
only of the thing seized. There are no dis- 
cretionary clauses. In the statute, on which 
this action is founded, an option is given to. 
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the collector, because tlie thing itself might 
he the 'only property of the claimant, or the 
forfeiture might be too inconsiderable to he 
worth pursuing by an action. 

STORY, Circuit Justice. The firet error 
assigned is, in effect, that a conclusion "con- 
ti-aiy to the law in such case made and pro- 
vided," is not a conclusion against the form 
of any statute; and if not, then upon ac- 
knowledged principles, the judgment ought 
to he reversed. The objection savors a good 
deal of technical nicety; but as this is a 
penal action, if it be well founded in law, 
the plaintiff in error ought to have the full 
benefit of it. At the argument, no author- 
ity precisely in point was produced, and the 
objection therefore was endeavored to be sup- 
ported upon the general rule, and upon the 
meaning ,of the word "law." It is true, that 
in 12 Mod. 52, Mr. Justice Eyre is made to 
say, that no words will supply the want of 
"contra forman statuti;" and he cited Cro. 
Jae. 142. The case in Cro. Jae. was where 
the conclusion was against the form of a 
statute, when the action depended upon stat- 
utes. And in the case before the court, in 
12 Mod. 52, the opinion, if it meant to aver 
that no circumlocution would be sufficient, 
is at most but an obiter dictum, not necessary 
to the decision of that case. The other au- 
thorities cited at the bar prove no more than 
the general principle, that there must in ef- 
fect be a conclusion against the form of the 
statute, but do not decide what the form of 
the allegation should be. 1 Saund. 135, note; 

1 Chit. PL 358; Doct. Plac. 332. We are left 
tlien to consider the interpretation of the ex- 
pressions used in the declaration. In an en- 
larged sense, without doubt, the word "law" 
may include positive as well as common law; 
but in technical precision, the word "law" 
is usually restrained to the common law, and 
other words, as "statute" or "act," are applied 
to legislative provisions. Now the common 
law is, without doubt, as much "made and 
provided," as the statute law, and therefore 
proprio vigore the expression, "law made and 
provided," does not necessarily imply a pub- 
lic act of the legislature. I find, on exami- 
nation, that this very point was before the 
supreme court of this state, in Com. v. Morse, 

2 Mass. 138. The conclusion in that ease 
was, "against the peace of the common- 
wealth, and the law in such case made and 
provided;" and the court said, that the in- 
dictment did not conclude against any stat- 
ute. It is of great consequence in a public 
view to preserve the accuracy of pleadings. 
Eveiy relaxation induces a new irregularity, 
and brings numerous and embai'rassing ques- 
tions before the court. The opinion of the 
highly respectable court, which I have cited; 
is entitled to great weight; and as I think it 
stands confirmed by the general current of 
authority, as to the general principle, and is 
shaken by no opposing adjudication, I con- 
cur on the oresent occasion. 



As to the second error, I do not think it 
well founded. If two good causes of action 
are shown in the declai-ation, and only one 
penalty is sought, I do not see how it can 
vitiate the title to a recovery. The party may 
thereby have imposed upon himself unnec- 
essary proofs, or exposed himself to the sug- 
gestion of inartificial pleading; but it is suf- 
ficient for the court, if a good title any where 
appear on the face of the declaration. Thii, 
is not denied in the present case. 

As to the third error, the counsel for the 
plaintiff in error have argued that the dec- 
laration ought to have averred, "that neither 
the vessel nor the cargo could have been 
seized for the offence aforesaid;" for that, 
upon the true eonstmction of the statute, the 
United States have not an election to seize 
the property, or to proceed for the penalty, 
but are limited to a suit against the prop- 
erty, if within their jurisdiction. And I 
think, upon the authority of U, S. v. The 
Eliza [Case No. 15,041], decided at last Feb- 
ruary term, this is to be considered as the 
true construction of the third section of the 
statute (Act 9th Jan., 1808, c. S) on which 
this prosecution is founded. But it does not 
follow that the present allegation is not suf- 
ficient It is stated in the terms of the stat- 
ute, and if the property was within the Unit- 
ed States and might have been seized, it was 
a good matter of defence at the trial under 
the general issue, and after verdict the in- 
accuracy, if any, would be cured. It is a 
genei-al rule, "that wheresoever it may be 
presumed that any thing must of necessity 
be given in evidence, the want of mention- 
ing it in the record will not vitiate it after a 
verdict." T. Eaym. 487. And this rule ex- 
tends to actions upon penal statutes. Hob. 
78; Carth. 304. It would be but a little de- 
fectively set forth, and upon this ground the 
court proceeded against the first error in 
Frederick v. Lookup, 4 Burrows, 2018, and 
against the third and fourth errors in Lee v. 
Clarke, 2 East, 333. But I consider the aver- 
ment is sufficient, even on special demurrer, 
and that the fact relied on would be a prop- 
er matter to come from the other party by 
way of defence. 5 Term R. 83; 2 Leon. 5. 
In general, it is sufficient to remain a sui€ 
upon a statute, that the case is brought with- 
in the terms of it. The case of Spieres v. 
Parker, 1 Term E. 141, is clearly distyi- 
guishable. It was there held, that if the en- 
acting clause, which creates an offence, con- 
tains exceptions, such exceptions must be 
negatived by the plaintiff in his declaration 
for the penalty. In that case the exceptions 
were not negatived and the deelai-ation did 
not therefore contain within its terms suffi- 
cient allegations to show that the penalty 
had accrued. 

The fourth and sixth errors have been dis- 
posed of in the case of Sears v. U. S. [Case 
No. 12,592]. 

The fifth error was overruled in Cross v. 
U. S. (at May term, 1812) [Case No. 3,-134]. 
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On the whole, for the first error, I reverse 
the judgment of the district court. Judg- 
ment reversed. 

See Com. Dijr. "Pleader," 2, § 10; Yelv. 116; 
1 Yent. 135; Hawk. P. G. b. 2, c. 25, § 117,— 
which countenance the allegation, "contra for- 
mam statutorum." 



SMITH (UNITED STATES v.). See Cases 
Nos. 16.318-16,346. 



Case No. 13,133. 

SMITH v. The UTIOA. 

14 Betts, D. a MS. 41.] 

District Court, S. D. New York. Feb. 16, 1844. 

Seambx — Wages — Forfeituke — Faii.uhe to Re- 
pout ox BOAKD — CoilPETENCV OP WITNESS. 

[1. A seaman failing and refusing, when spe- 
■cially requested, to render himself on board pur- 
suant to his contract, and only attempting to 
do so when the ship is in the act of casting off, 
thereby forfeits his wages for the voyage. He 
does not, however, forfeit his trunk and con- 
tents; and, the same having been left on board, 
and part of the contents, lost or purloined, the 
ship is liable for the value thereof.] 

[2. The seaman is a competent witness ex 
necessitate rei to prove the contents of the 
trunk when delivered on board.] 

[This was a libel by Charles Smith against 
the ship Utica for wages, and to recover the 
value of property alleged to have been lost 
or stolen while in custody of the ship.] 

BETTS, District Judge. This cause hav- 
ing been heard upon the pleadings and 
proofs, and the premises being considered, 
and it appearing to the court that the pre- 
pondei-ance of evidence is that the libellant 
•did not render himself on board the ship 
opursuant to his agreement, but neglected and 
refused, when specially required so to do. 
and only attempted to go on board when the 
«hip was in the act of casting off and getting 
under way, although he well knew she had 
'been, and then was, detained and waiting for 
her crew to come on board, it is therefore 
•considered by the court that the libellant 
has thereby forfeited and lost all right to 
wages under the shipping articles and his 
■said contract, during the voyage of the said 
vessel. And it appearing to the court that 
the libellant put his chest or trunk on board 
the said vessel at the time of the contract, 
■containing wearing apparel and other articles 
-of value, and that the same has not been 
returned in full to him, but that portions of 
the contents thereof have been purloined or 
lost on board the said vessel; and it being 
-considered by the court that the hbellant 
has not forfeited tlie said property, and that 
the said shij? is liable to him in this action 
for the value thereof; and it being further 
<:onsidered by the court that the libellant is 
a. competent witness ex necessitate rei to 
prove the contents of the said chest or trunk 
at the time it was delivered, and left on board 
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the said ship,— it is therefore ordered and 
adjudged that the libellant recover in this 
case the valu.e of the articles left by him 
on board said ship, and not redelivered and 
restored to him on her return to this port, 
and that it be referred to the clerk to ascer- 
tain and compute such value, and that on 
such reference the testimony taken and used 
on the hearing of the cause, and such other 
testimony as either party may offer and pro- 
duce, that is pertinent and admissible, be 
received by the clerk. And it is further or- 
dered that the question of costs be reserved 
until the coming in of the clerk's report 



SaHTH (VASSE v.). See Case No. 16,896. 

SMITH (VIRGINIA v.). See Cases Nos. 16,- 
965-16,967, 



Case No. 13,lS3a. 

SMITH V. WALKER et al. 
[Hempst. 289.] i 

Superior Court, Territory of Arkansas. July, 

1835. 

Appeai.— BoxD— Form— CERTAisTr. 

1. Appeal bond which does not set out the 
nature of the action, nor the court to which the 
appeal is prayed, is informal, but not void, and 
should not be adjudged invalid. 

2. It is sufficiently certain to prevent a second 
recovery against either principal or security. 

Appeal from Hempstead circuit court. 

[This was an action, on a bond, by Hiiam 
Smith against Alexander S. Walker and 
James Gibson,] 

Before JOHNSON and YELL, JJ. 

OPINION OF THE COURT. This was an 
appeal from the Hempstead circuit court, 
and was submitted to the court upon a re- 
argued case, as to whether the bond upon 
which this suit is instituted was void or not. 
The first part of the bond is in the usual 
form, binding themselves to the plaintifC 
Smith in the penal sum of one hundred and 
twenty dollars, and then follows the condi- 
tions, namely: "That whereas the said A. S. 
Walker has this day prayed an appeal, 
wherein Himm Smith is plaintifiE, and the 
said Walker is defendant, now if the said A. 
S. Walker," etc. This bond neither sets out 
the nature of the action, nor the court to 
which the appeal is prayed, and is certainly 
informal. There is enough, however, in the 
bond to authorize a court to enter a judg- 
ment It is sufiiciently certain to prevent a 
second recovery against either the principal, 
or Gibson the security, and the object of the 
bond being clearly legal, and nothing appear- 
ing on the face of it to show it to be void, 
it is to be taken as valid. Chit Cont. p. 73. 
This court is of opinion there was error in 
the court below, in sustaining the demurrer 
on account of the supposed invalidity of the 
bond. Judgment reversed. 



I [Reported by Samuel H. Hempstead, Esq.] 
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SMITH (WALKER v.). See Cases Nos. 17,- 
086 and 17,087. 



Case Wo. 13,lS3b. 

SMITH V. WASHINGTON. 

[2 Hayw. & H. 220.] i 

Circuit Court, District of Columbia. May 23, 
1856.2 

Municipal Corpoiiations — Gbading Streets — 
Compensation for Injuries Resulting. 

The corporation of the city of Washington 
has power to regrade the streets of the city 
under its charter, without making compensa- 
tion for individual Injuries, unless in exercising 
the power given it acted corruptly or with a 
design to injure; the power is a continuing 
power, to be exercised whenever deemed proper. 

At law- This action was brought by the 
plaintiff [Ann C. Gushing, for the use of 
Caleb Gushing] for injury sustained by the 
grading of K street in front of her premises 
in Franklin Row, in doing which they cut 
down that street some five or six feet, injur- 
ing, as she alleged, the value and use of her 
house. From the evidence it appeared that 
the street had been graded under the direc- 
tion of the corporation in 1830, and had re- 
mained at that grade until the summer of 
1851, when the street was cut down by di- 
rection of the defendants some two feet, and 
then gravelled and left, and in the fall of 
the same year they caused it to be again 
graded by cutting it down about three feet 
more. The grading destroyed the shade 
trees in front of plaintiff's premises, and 
rendered a stone wall in front and other im- 
provements necessary for the convenient use 
of her house. No compensation was made 
by the city for the injury sustained. The 
plaintiff sought to recover the expenses in- 
curred and damages sustained by these grad- 
ings in 1851. The defendants insisted that 
the general public good required the altera- 
tions made in the grade. The case finally 
turned upon a question of law. The de- 
fendants contended that they had, under the 
act of congress, the right to regrade when- 
ever, in their judgment, it was necessary 
and proper, and that they were not responsi- 
ble in damages unless the plaintiff showed 
that they acted corruptly, or with the malic- 
ious design of injuring the plaintiff. On the 
other side it was insisted that when the cor- 
poration had established the grade of a street, 
they had no power so to change it as to in- 
jure private property without making com- 
pensation to the owner, as had been done in 
three cases out of seven in the grading in 
front of Franklin Row. 

R. H. Gillette, for plaintiff. 
J. H. Bi-adley, for defendant. 

1 [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton. Esq.] 

2 [Affirmed in 20 How. {61 U. S.) 135.] 



THE COURT instructed the jury that the- 
corporation had the power to regrade the- 
streets of the city of Washington, under 
their charter, without making the compen- 
sation for individual injuries, unless the- 
plaintifE showed that they had acted corrupt- 
ly or with the design to injure; and that 
the jury must presume that they acted le- 
gally until one of these things was proved. 
They held that the power to- grade was a 
continuing power, to be exercised whenever 
they deemed it proper to do so. 

The jury under these instructions render- 
ed a verdict in favor of the defendants. 

[This judgment was affirmed by the supreme 
court, where it was carried on writ of error.. 
20 How. (01 U. S.) 135.] 



Case ]J3"o. 13,124. 

SMITH et al. v. WATSON, 

[1 Graneh. C. 0. 311.] i 

Circuit Court, District of Columbia. June 

Term, 1806. 

Bail — Affidavit, 

An affidavit to hold to bail must be positive. 

[Cited in Graham v. Konkapot, Case No. 5,- 
670; Lee v. Welch, Id. 8,204; Travers v_ 
Hight, Id. 14,151; Clarke v. Druet, Id. 2,- 
850.] 

Motion by Mr. Caldwell, for defendant 
[John P. Watson], to appear without bail: 
The cause of action was an account and af- 
fidavit by one of the plaintiffs, that the 
above account, as stated, is "true and cor- 
rect, according to the best of his knowledge 
and belief." 1 Sell. Prac. 112. 

PER CURIAM. The affidavit is not suffi- 
cient to hold to bail. It is not such as would 
support a prosecution for perjury. In gen- 
eral the court will rule bail upon the produc- 
tion of any written instrument pui-porting 
to be signed or sealed by the defendant, 
whereby he promises or obliges himself to 
pay a certain sum of money or quantity of 
tobacco, without an affidavit. In other gen- 
eral cases they will require an affidavit stat- 
ing a certain sum due for the debt or dam- 
ages, or that damages have been sustained 
to some certain amount; and if the cause 
of action arise upon an open account, the 
affidavit ought to be at least as certain and 
positive as that which the act of assembly 
of Maryland, 1729 (chapter 20, § 9), requires 
to make the account evidence in cases where 
the dealings do not exceed £10 in one year. 
See Graham v. Konkapot [Case No. 5,670], 



Case N*o. 13,125. 

SMITH V. WELSH, 
[See Case No. 13,126.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case mo. 13,136. 

SMITH T. WEtSH et al. 

[4 Wkly. Notes Cas. 383; 25 Pittsb. Leg. J. 46; 
23 Int. Rev. Kec. 378.] 

District Court, E. D. Pennsylvania. Sept 14, 
1877. Oct. 26, 1877. 

Shipping — Freight — Damaged Packages Landed 
FROM Wreck— Cost op Tkassporting to Des- 
tination — Expense op Bringing Vessel to 
Port of Destination. 

1. In case of wreck, freight is payable on each 
cask of sugar landed, provided a quantity equal 
in value to the stipulated freight remains in the 
cask. 

2. Expense of transshipment to port of des- 
tination, under the eireunistances of this case, 
is a charge upon freight alone. 

3. Expense incurred in bringing a vessel into 
port, after separation of cargo,- is a charge on 
the vessel alone. 

This was an action for freight, instituted 
by the master of the schooner R. S. Graham, 
against S. & W. Welsh, on 529 hhds. and 200 
boxes sugar from Havana to Philadelphia, 
amounting to ?2,130. The yessel, while pros- 
ecuting her voyage, was cast ashore on the 
coast of Maryland. The vessel and cargo 
were placed by the master in the hands of 
wreckers. The cargo was landed trom the 
vessel,— some of the packages being nearly 
empty,— but the libel alleged that no package 
when landed contained less than 100 lbs. of 
sugar. The contents of the hhds. and boxes 
partly full were placed together, so as to con- 
stitute, with the full hhds^., in all, 270 hhds.' 
and ISO boxes, which were sent overland to 
Philadelphia, and delivered to the consigiiees 
at an expense for land carriage of §1,743.26.- 
After the cargo was landed from the vessel, 
the schooner, was floated off from the beach, 
and brought to Philadelphia by means of 
steam pumps furnished by the wreckers. 

H. Flanders, for libellants, contended that 
the libellants were entitled to full freight on 
each cask landed on the beach which contain- 
ed sufficient sugar to pay freight, and that no 
deductions were to be made from freight for 
charges of land transport; that the saving 
of the cargo and the vessel was one con- 
tinuous transaction, entered into by the mas- 
ter for all interests concerned; and all ex- 
penses, until arrival at Philadelphia, were 
chargeable in general average on ship, freight, 
and cargo, to which the freight would con- 
tribute for its full amount; and cited: Lown. 
Gen. Av. p. 104; Bevan v. Bank of United 
States, 4 "Whart. 301; McAndrews t. Thatch- 
er, 3 Wall. [70 IT. S.] 347, 

M. P. Henry, for respondents. Where the 
voyage is not performed, no freight is recov- 
erable on the charter party, but the claim of 
the ship is for what is designated as "equi- 
table freight," according to the benefit de- 
rived by the merchant. It is on this princi- 
ple that freight pro rata itineris is allowed. 
Frith T. Barker, 2 Johns. 527; Nelson v. Ste- 
phenson, 5 Duer, 538; Cook v. Jennings, 7 
Term R. 381; Post t. Robertson, 1 Johns. 24; 
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Lutwidge y. Grey, reported in Abb. Shipp. p. 
333. Deductions from freight must be made 
for the amount of cargo lost, and also for the 
amount consumed in salvage. Luke v. Lyde, 
2 Burrows, 889; Pinto v. Atwater, 1 Day, 193. 
The cost of transshipment is a charge solely 
on the freight. Any excess above charter 
freight is a charge upon cargo. Thwing v. 
Washington Ins. Co., 10 Gray, 443; Cutts t. 
Perkins, 12 Mass. 206; Coffin v. Storer, 5 
Mass. 352; Xemont v. Lord, 52 Me. 365. 
Where there is an actual separation from the 
vessel, the cargo does not contribute in gen- 
eral average to the subsequent expenses of 
saving the ship. McAndrews v. Thatcher, 3 
Wad. [70 U. S.] 347. 

THE COURT (CADWALADER, District 
Judge). I thhik that the whole stipulated 
freight, as upon a full package, is payable on 
every package which retained its whole con- 
tents, or .a quantity equal in value to the 
stipulated freight on such package; and that 
the stipulated freight should be thus assess- 
ed, as if the packages partially emptied had 
not been refilled, but had reached Philadel- 
phia and been delivered in their condition of 
partial emptiness. I am also of opinion that 
any extraordinary charges of transportation 
which were necessarily incm-red by the de» 
fendants are allowable as a deduction from 
the freight otherwise due. I cannot, at pres- 
ent, perceive that, as between the parties 
here litigant, any question of general average 
can so arise as to affect the compunction of 
either the freight or the aeduction. But on 
this point a definitive opinion is not expressed 
tinder either head; and the subject may be 
elucidated by a pro forma dis pacheuis ad- 
justment if either party desire to exhibit iL 

On October 26, 1877, a partial pro forma 
adjustment having been exhibited, TBGEl 
COURT said: The decision of this case may 
be prefaced by a remark that the log book 
shows the stranding to have been involuntary, 
and not in any proper sense voluntary. The 
vessel could not have been kept from the 
beach. This point, howevei*, seems to be im- 
material; and I mention it only because the 
stranding is described by the libellant as vol- 
untary. Recurring to the original question 
considered at the close of the former hearing, 
I retain my opinion then expressed as to the- 
proper mode of estimating the freight which 
is to be allowed in the first instance. 

The remaining question is, what amount 
should be allowed by way of deduction from 
freight, and reimbursement of the excess, if 
any, of charges on the cargo above the- 
freight. On this point I am of opinion, upon 
the facts, that the services for saving the 
vessel' were not with a view to making her 
the vehicle of continuing transportation of 
the cargo. Therefore the charges incurred in 
order to get her afloat were essentially dis- 
tinct and different from those incurred for 
getting the cargo to its destination. Conse- 
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quently the case does not fall within the rule 
ordinarily applicable where the peril has orig- 
inally been a common one. The accidental 
fact that the salvors were the same persons, 
-and the contract was a single one as to both 
vessel and cargo, does not, in itself alone, 
suffice to make the charges of both kinds a 
common burden upon both subjects. The 
charges must be appoxtioned; those incurred 
for getting the vessel afloat being assessable 
upon her, and those incurred in making the 
cargo transpoiiable and in transporting it be- 
ing assessable first upon the freight, and aft- 
erwards, if in excess, upon the cargo. 

If the libellant desires a reference to a com- 
missioner to report whether any, and, if any, 
what amount is due to him for freight upon 
the above principles, the reference will be 
made; otherwise the libel will be dismissed. 



SMITH CWHISTON v.). See Case No. 17,523. 



Case Wo. 13,127. 

SMITH v. WILLIAMS et al 

[9 Betts, D. C. MS. 33.] 

District Court, S, D. New York. March 20, 
1847. 

Depositions— Certificate of Magistrate — Per- 
soss Authorized to Take Deposi- 
tions — Admiralty Law. 

[1. The certificate of the proper magistrate 
to a deposition taken under the act of Septem- 
ber 24, 1789 (1 Stat. 73), is competent evidence 
to prove that the requirements of the act have 
been fulfilled in taking and certifying the deposi- 
tion,] 

[2. The appellations of "Judge" or "Justice," 
in respect to members of courts, are the same; 
and a justice of a count/ court is, within the 
meaning of the statute, a judge of such court, 
and competent to take testimony under its pro- 
visions.] 

[3. A suit cannot be maintained in admiralty 
upon a charter party or contract of affreight- 
ment, entered into by one of the parties upon 
representations of the other, not true in fact, 
and which misled the party first najaed to his 
injury.] 

[This was a libel for breach of charter- 
party, by Daniel Smith against John G. Wil- 
liams and Edward F. Northam.] 

BETTS, District Judge. It is considered 
"liy the court that the certificate of the proper 
magistrate to a deposition taken under the 
act of congress of September 24, 1789, is 
competent evidence to prove the require- 
ments of the act have been fulfiEed in tak- 
ing and certifying the deposition. It is con- 
sidered by the court, that the appellation of 
"Judge" .or "Justice," in respect to members 
of courts of justice, is of the same import, 
and that a justice of a county court is, with- 
in the meaning of the said act of congress, 
a judge of such court, competent to take the 
testimony of witnesses out of court, pursu- 
ant to the provisions of the 30th section of 
said act. It is considered by the court, that 



the depositions of Samuel W. Wallace and 
John Burgoyne, offei'ed in evidence in this 
case by the respective parties, are both au- 
thenticated conformably to the requirements 
of the act of congress, and are admissible in 
evidence. It is considered by the court, that 
the allegations in the libel, if supported by 
the proofs, that the contract of affreightment 
or charter-party in the pleadings mentioned 
was entered into by the libellant upon rep- 
resentations of the respondents not true in 
fact, and which misled and deceived the li- 
bellant to his great injuiy, would not au- 
thorize and support an action thereupon in 
this court. And it appearing to the court, 
upon the pleadings and proofs in this case, 
that the contract of affreightment or charter- 
party in the pleadings mentioned was not 
executed or entered into by the respondents 
in their own behalf, or any way guarantied 
or made personally obligatoiy on them, but 
was executed and entered into by them as 
agents of John Burgoyne thereto duly au- 
thorized by him, and was received and ac- 
cepted by the libellant as such with full 
knowledge of their authority In that behalf, 
it is considered by the court that no right of 
action has accrued to the libellant in this 
court, against the respondents personally, by 
means of the premises. 

Wherefore it is ordered and decreed by the 
court, that the libel in this cause be dis- 
missed, with costs to be taxed. 



Case ISTo. 13,1S8. 

SMITH V. WILSON. 

[13 Pittsb. Leg. J. 538; 31 How. Pr. 272.] 

District Court, S. D. Alabama. 1872. 

Maritime Tort — Master— Allowisg Minor Sou 
TO BE Cheated by G-ambler. 

1. Where the wrong complained of was com- 
mitted on the high seas, or within the ebb and 
flow of the tide, and is of such a description 
that an action of trespass on the case might 
be maintained for it in court of common law ju- 
risdiction, the admiralty court has also juris- 
diction. 

2. The powers, duties, and responsibilities of 
ship masters considered, with reference to pas- 
sengers. 

3. Towards women and minors, the master of 
a ship is bound, at all times, to exercise the care 
and tenderness of a pater familias, and this is 
especially his duty when they are unaccom- 
panied by a natural guardian. The fact is 
that, in the eye of the law, he stands to all his 
passengers in loco parentis. 

4. The odious character of gamblers comment- 
ed on. 

5. When a common gambler cheated a minor 
passenger out of a sum of money on board a ves- 
sel, and the captain, when informed of the facts, 
took no measures to compel the gambler to 
make restitution, he is himself liable for the 
loss to the minor's parent. 

In admiralty. 

BUSTBED, District Judge. The libellant 
Is a widow woman, residing in South Caro- 
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lina, and the respondeat is tlie master of tlie 
Manhattan, one of the line of steam vessels 
plying between Mobile and New Orleans, for 
the carriage of passengers and freight. On 
the 22d of Fehruai-y, 1866, the plaintiff's son, 
a minor eighteen years of age, took passage 
on hoard of this ship at New Orleans, where 
he had been to receive a thousand dollars of 
his mother's money, from her agents at that 
place. He got these funds, and was return- 
ing with them to her. In the course of the 
evening, and while playing a game of euchre, 
for pastime, with some of his acquaintances, 
a man came from one of the state rooms, 
having with him some gambling appliance, 
known to the fraternity as a "sweat cloth,'' 
and at once invited these young persons to 
leave their own game, and he would "show 
them something more attractive," saying 
that he had been given a considerable sum 
of money to distribute among those who 
made good throws with the dice he exhibit- 
ed. Almost simultaneously with this, an- 
other man, who is proved by the testimony 
to have been a confederate of the owner of 
the sweat cloth, came from the same state 
room, and going up to young Smith, said: 
"Let us see him out." Smith and his chal-' 
lenger then went to the table upon which 
the sweat cloth was spread, and began play- 
ing by each putting down a dollar, and both 
losing. This continued until Smith, great- 
ly excited, increased his stake to twenty 
dollars on each throw of the dice. The con- 
federate of the gambler, meanwhile, had 
ceased to 'play. One of the companions of 
Smith, seeing how matters were going, tried 
to induce him to leave off, but the gamblers 
persuaded him to continue, upon the assur- 
ance that he could probably not only recover 
his losses, but make large gains. Under 
this stimulus, their inexperienced victim 
played deeper and deeper, until seven hun- 
dred and fifty dollars of his widowed moth- 
er's money was secured by the thieves. The 
exhibitor of the sweat cloth then coolly roll- 
ed up the gambling apparatus, and went 
with it and the stolen money into his state 
room. The Manhattan did not arrive at Mo- 
bile until after 12 o'clock the next day (the 
23d). There is a conflict of testimony upon 
the question whether Captain Wilson was 
present, looking on, while the gamblers were 
fleecing young Smith. Whatever the truth 
is on this point, there is no dispute that the 
clerk of the boat was there the whole time, 
and witnessed the operation. The clerk him- 
self admitted this on the trial, and it was 
testified to by a witness of unimpeachable 
veracity. It also appears, by the testimony 
of both the clerk and the captain, that the 
clerk informed Captain Wilson of the gam- 
bling affair, and the extent of young Smith's 
losses, immediately upon the occjiiTence of 
those events, but that no measures were tak- 
en to compel the gamblers to make restitu- 
tion of their booty. It is further admitted 
by the captain and the clerk that the chief 



gambler was known to them both as a com- 
mon gamester, in the habit of travelling on- 
the boat, and that on a former occasion the 
captain prevented him from pursuing his 
abominable vocation. These facts are undis- 
puted, and, upon the case as made and the 
law applicable to it, I am called upon to ad- 
judicate between the parties litigant. 

An objection, in limine, is made to the ju- 
risdiction of the court. It is contended, by 
the counsel for the respondent, that the rem- 
edy of the plaintiff is by an action in a court 
of common law jurisdiction, and that this 
case does not come within the definition of a 
marine tort, cognizable in admiralty. On 
the other hand, the counsel for the libellant 
insists that the jurisdiction of the admiral- 
ty courts of the United States is conferred 
by the constitution, and does not, as was ar- 
gued, depend upon the regulations of com- 
merce; that where an action on the case 
may be maintained according to the course 
of the common law, the admii-alty court has 
also jurisdiction, if the cause of action arose 
upon the high seas, or within the ebb and 
flow of the tide. The authorities cited by 
the libellant's counsel appear to settle the 
question in favor of the jurisdiction of this 
court I have not reached this conclusion 
without being obliged to overcome precon- 
ceived opinions tending to a cdntrary result. 
In a doubtful case I am anxious not to find 
jurisdiction; preferring to think that where 
it is not plainly granted, or to be fairly im- 
plied, it is, for wise reasons, expressly with- 
held. But upon a careful examination of 
the cases cited, and the principles upon 
which admiralty jurisdiction is based, I am 
of opinion that the libellant and her cause- 
of action are coram judice. 

The test by which the jurisdiction of this 
court is ascertained in cases like the pres- 
ent is, the wrong complained of must be- 
committed on the high seas, or within the 
ebb and flow of the tide, and be of such a 
description that an action of trespass on the- 
case might be maintained for it in a court 
of common law jurisdiction. That great 
lawyer. Sir William Scott, said that an "in- 
JU17 done on the high seas is a fit matter 
for redress in a court of admiralty;" and 
Doctor Godolphin, whom Sir. Justice Story 
quotes approvingly, and whom he describes 
—Chamberlain v. Chandler [Case No. 2,575]— 
as a "very learned admiralty judge," de- 
clares that "ail affairs relating to ship's of- 
ficer or mariners, their office and duty, their 
offences, whether by willfulness, casualty,' 
ignorance, negligence or insufficiency, with 
their punishments," are proper subjects of 
admiralty jurisdiction. If other and modern 
authority were needed on this point, it may 
be found in the case of Philadelphia, W. & 
B. R. Co. V. Philadelphia & H. de G. Tow- 
boat Co., repoi-ted in 23 How. [64 U. S.] 
Mr. Justice Grier (pages 214, 215) says: "The 
jurisdiction of courts of admiralty in mat- 
ter of contract depends upon the nature and 
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character of the contract, but in torts, it de- 
pends entirely upon locality. If the wrongs 
be committed on the high seas, or within 
the ebb and flow of the tide, it has never 
been disputed that they come within the ju- 
risdiction of that court Nor is the defini- 
tion of the term 'torts,' when used in ref- 
erence to admiralty jurisdiction, confined to 
wrongs or injuries committed by direct force. 
It includes, also, wrongs sufEered in conse- 
quence of the negligence or malfeasance of 
others, where the remedy at common law is 
by an action on the case." 

Having disposed of the question of jurisdic- 
tion, I will now consider the case on its mer- 
its. It is a case of much interest and impor- 
tance. It concerns all that portion of the com- 
munity who travel by water, and involves a 
consideration of the character of ship masters, 
their powers, duties and responsibLlities. I 
know of no more impoitant relationship to so- 
ciety than that of the commander of a vessel 
engaged in the carriage of passengers. Chan- 
cellor Kent (volume 3, marg. p. 159) says: 
"He ought to possess moral and intellectual as 
well as business qualifications of the first 
order." Cleirac, in his Jugemens d'Oleron O. 
I., says that "the title of master of a ship im- 
pUes honor, experience, and morals." 

Volumes might he written in amplification 
of these tersely stated premises, without add- 
ing to their pith and aptness. They are, in 
effect, declarations of the maritime law, that 
no man of blunted moi-ai sense, or of low in- 
tellectual range, or who does not possess a 
nice, delicate sense of honor, or whose experi- 
ence of life is narrow and meagre, should be 
allowed to occupy the position of master of a 
ship, pis authority at sea is of the most ab- 
solute character, amountiftg almost to sover- 
eignty. He can exact unquestioning obedience 
fiom all on board, and make even his caprices 
the law of the voyage. Passengers and sea- 
men are alike subject to his control. He may 
suitably punish a refusal of either to obey the 
reasonable regulations of the vessel or for 
gross behavior while on board. If he is of 
opinion that the good order or safety of the 
ship requires it, he may invade the privacy of 
a state room, and exclude a passenger from 
the cabin. He "may refuse passage to persons 
whose characters are doubtful, or dissolute, or 
suspicious, and, a fortiori, whose characters 
are unequivocally bad." He has the right to 
inquire into the intent with which a ti-aveller 
seeks a passage, and "to act upon reasonable 
presumption in regard to him," as, for instance, 
"if a known or suspected thief were to come 
on board," he would be authorized to presume 
his intention to be to caiTy out his criminal de- 
signs against the propeity of others, and not 
only may, but must, refuse to convey him, or 
accept all the liabilities of caixying him. 
Jencks v. CJoleman [Case No. 7,258]. If, then, 
he may refuse passage to pei*sons of known 
bad character, if he have the right to say to a 
thief, "I will not allow you on board of my 
ship," and if he should say and do this in re- 



gard to a notorious rogue, what should he do 
when he finds out that a common gambler, 
with the tools of his avocation for luggage, is 
among his passengei-s? The enlightened judg- 
ment of mankind consents to stigmatize gamb- 
Ung as a most pernicious vice. Every Chris- 
tian code denounces it as a crime, and pun- 
ishes it as such. A common gambler is a 
common nuisance. Insensible to honor, deaf to 
pity, and bent upon plunder, he is a human 
cormoi-ant, more detestable than the bird of 
prey itself; and if it is within the power, it is 
the clear duty of the managers and directors 
of public conveyances to save the traveling 
community from contact with them. 

The extensive powers with which the master 
of a vessel is clothed, are not, however, to be 
used except in furtherance of the objects the 
law has in view, and in every case responsi- 
blhty runs parallel with privilege. The mis- 
use of authority is the parent of accountable- 
ness, and it is a proposition of universal appli- 
cation in the affaii-s of civilized life that, when- 
ever the laws invest any person with an en- 
larged degree of power over his fellows, they 
impose a corresponding obligation, and watch 
with a jealous eye the exercise of discretion- 
ary authority. Hence it is that the duties of a 
master of a vessel are stated with great pre- 
cision and clearness in the books. I need not 
consider here what his duties are to the own- 
ers of a ship or to the officers and crew of 
his command. None of these are involved 
in the case under consideration. "In respect 
to passengers," says Judge Story (Chamber- 
lain V. Chandler [supra]), "the case of the 
master is one of peculiar responsibility and 
delicacy. Their contract with him is not for 
mere ship room and personal existence on 
board. It is a stipulation not for toleration 
merely, but for respectful treatment; for 
that decency of demeanor which constitutes 
the charm of social life; for that attention 
which mitigates evil without reluctance; and 
that promptitude which administers aid to 
distress." Towards women and minors, the 
master of a ship is bound at all times to 
exercise the care and tenderness of a pater 
familias, and this is especially his duty when 
they are unaccompanied by a natural guar- 
dian. The fact is, that, in the eye of the 
law, he stands to all his passengers in loco 
parentis. They are entitled, as a matter 
of right, to his attention and protection. Is 
it to be tolei-ated that a person of immature 
years, or a female passenger, shall be beaten 
or robbed in the presence of the captain or 
one of his ofBLcers, and he not be held ac- 
countable in damages to the father or hus- 
band? And should it make any difference 
in his legal liability that, though not present 
at the perpetration of the crime, he takes 
no means to punish the assaulter, or make 
the thief 4isgorge, on being reliably Inform- 
ed of the commission of the offence? Does 
he not, in effect, consent to the outrage, if 
he does not use the means within his lawful 
reach, and promptly, so far as those means 
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-extend, to redress the grievance? Jxidge 
Ware, in Plummer v. Webb [Case No. 11,- 
•2.3^1, on this point, says: "He (the master) 
is intrusted by the law with the supreme 
power on board of his ship, and what is done 
by his permission must be considered as 
-done by his authority." And in the case be- 
fore me, if a generous construction of Cap- 
tain Wilson's omission takes from it any col- 
lusive aspect, can justice or law require less 
than liability for the results of his negli- 
gence? Shall he go free, if he make no at- 
tempt to discharge a plain duty, the per- 
formance of which might, and in all proba- 
bility would, have corrected the evil, while 
yet the wrongdoer was legally subject to his 
•control. 

A decree will be entered that the libel- 
lant, Mary A. Smith, recover from the re- 
■spondent, Joseph A. Wilson, the sum of sev- 
«n hundred and fifty dollars, with lawful 
interest thereon from the 22nd of February, 
1866, together with costs. 



«MITH (WINTBRMUTE v.). 
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Case No. 13,lS8a. 

SMITH et al. v. WOODRUFF. 

[6 Fish. Pat. Cas. 476.^ ^ 

Supreme tJourt, District of Columbia. Sept., 
■1873. 

Patents— Validity— Evidence— Costs. 

1. The patent is prima facie evidence that 
-the several grants of right contained in it are 
valid; that the several things, methods, and 
•devices contained in it are new; that they were 
useful; that they required invention; and that 
they were the invention of the patentee. 

2. This prima facie evidence must have full 
•elfect, unless it is refuted by sufficient counter- 
vailing evidence. 

3. If one paper-file holds the paper better 
than another, which is patented, and has driven 
it out of the market, that is prima facie evi- 
"dence that the mechanism is different, and is 
a new invention; and the use of it does not 
violate the patentee's monopoly. 

4. Though the complainant's hill is dismissed, 
the defendant is allowed no costs, as by the de- 
•cision the rights of the parties are settled, and 
he as well as the public receives a benefit from 
the decision. 

[This was a bill in equity by Eldridge .T. 
Smith and others again.st E. W. Woodruff,] 

Pinal hearing on pleadings and proofs. Suit 
brought upon letters patent [No. 76,834] for 
"improvement in paper-files," granted to 
Eldridge J. Smith, April 14, 18G8, and reissued 
April 19, 1872 [No. 4,864]. 

E. W. Edmondson, for complainant. 
R. D. Mussey, for defendant. 

HUMPHREYS, J. In this case the com- 
plainant files a bill against the defendant 
alleging therein an infringement by the de- 
fendant of the complainant's rights under a 
certain patent, and asking for an injunction. 

1 [Reported by Samuel S. Fisher, Esq., and 
.here reprinted by permission.] 



It alleges that letters patent were issued to 
the complainant for a certain invention for 
filing and holding papers; and that the de- 
fendant has Infringed upon the rights of 
complainant under said patent by making 
and selling a like machine; all which allega- 
tions are denied by the defendant. The evi- 
dence shows that the application of the com- 
plainant for a patent was filed January 6, 
1868, and that the defendant filed an applica- 
tion for letters patent for his machine Jan- 
uary 7, 1868; that a patent was issued to 
defendant on March 31. 1868, and subse- 
quently, on April 14, 1868, a further patent 
was issued for further improvements; and 
that on that day the complainant's patent 
was issued, and that complainant's patent 
was afterward surrendered and a reissue of 
the same made on April 9, 1872, for alleged 
infringement of which this suit is brought 
But it is not claimed that these dates niake 
any difference now as to the question in con- 
troversy. The patent office decided that 
there was no infringement or conflict be- 
tween the two claims, and, so deciding, is- 
sued a patent to each party. It is here 
claimed by the complainant that that deci- 
sion is. erroneous; and the question now is 
whether the defendant's patent is an in- 
fringement upon the complainant's rights 
under his patent. The patent itself is made 
by law prima facie evidence that everything 
that was necessary to have been done in the 
oflSce before the same could issue has been 
done; and that principle is carried even fur- 
ther than I at first thought a prima facie 
case would go. But it is in the language of 
a reported case that I prefer to state this 
principle, rather than in my own words. In 
Potter V. Holland [Case No. 11,329], this 
principle is clearly stated, I have looked at 
the text, and it fully authorizes the head- 
note, which is short, and which I will read: 
"The patent is prima facie evidence that the 
several grants of right contained in it are 
valid; that the several things, methods, and 
devices contained in it are new; that they 
were useful; that they required invention, 
and that they were the invention of the pat- 
entee; and this prima facie evidence must 
have full effect unless it is rebutted by suffi- 
cient countervailing evidence." Now, that 
is the extent to which the prima facie evi- 
dence of the patent goes. It purports to be 
issued after everything required to be done 
has been done. Now, here are two patents, 
and the question more particularly involved 
is whether or not the patent office decided cor- 
rectly in deciding that there was no conflict 
between the two machines. The one patent 
is of as much force as the other; and the 
main question at present is whether the de- 
cision of the patent office, that there was no 
conflict between the two, is correct. I have 
come to the conclusion that the office decided 
correctly. 

In the case of Gould v. Rees, 15 Wall, [82 

U, S.] 187, the court says: "Patentable in- 

I ventions may consist entirely in a. new com- 
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bination of old ingredients, whereby a new 
and useful result is obtained; and in such 
cases the description of the invention is suf- 
ficient if the ingredients are named, the 
mode of operation given, 'and the new and 
useful result is pointed out, so that those 
skilled in the art and the public may know 
the nature and extent of the claim, and what 
the pai-ts are which co-operate to produce the 
described new and useful result. Damages 
are claimed by the plaintiff for the alleged 
infringement of certain letters patent, and 
he instituted for that purpose an action of 
trespass on the case against the defendant 
to recover compensation for the alleged in- 
jury." Here, in this case, the bill is filed 
seeking an injunction against the defendant 
for the alleged infringement. The court there 
further says, that "where the defendant, in 
constructing his machine, omits entirely one 
of the ingredients of the plaintiff's combina- 
tion without substituting any other, he does 
not infringe; and if he substitutes another 
in the place of the one omitted, which is 
new, or which performs a substantially dif- 
ferent function, or if it is old, but was not 
known at the date of the plaintiff's invention 
as a proper substitute for the omitted in- 
gredient, then he does not infringe." Now, 
it is held that the principle in the two paper- 
files here is the same; but the principle is 
not what was patented, but the mode of op- 
eration and construction of the machines. 
The defendant's machine holds the papers 
more securely than the complainant's, and 
it is decided in Singer v. "Walmsley [Case 
No. 12,900], that "if the result of the mechan- 
ism used by the defendants is greatly su- 
perior to that described and claimed by the 
patentee, this fact may be considered by a 
jury as tending to prove that the mechanism 
of the defendants is a new invention, sub- 
stantially different from, that described by 
plaintiff." 

It is in evidence fully in this ease that the 
defendant's machine has supplanted entirely 
that of the complainant; and the court is 
greatly relieved, and will be so all the way 
jup to the court of last resort, by the pre- 
jsumptions in favor of the finding of the of- 
pce, to which is intrusted the determination 
kjf the question of patents and of conflicting 
(Claims therefor. I am not disposed to in- 
terfere with that finding; and, if there is no 
Infringement there could be no interference. 

The decree will be that, this cause coming 
on to be heard, being argued by counsel, 
and on due consideration, it is ordered, ad- 
judged, and decreed that the complainant's 
bill be dismissed, and that each party pay 
his own costs. The reason that I come to 
this conclusion as to costs is that the public 
is benefited by this investigation, and the 
defendant is greatly benefited by having the 
case settled; and the complainant ought not 
to be required perhaps to pay more than his 
iOwn costs, and it will be no hardship to the 
defendant to require him to pay his. 



Case "No. 13,129. 

SMITH V. WOODWARD et aL 

[2 Craneh, 0. C. 226.] i 

Circuit Court, District of Colombia. April 
Term, 1821. 

Practice at Law — Coxsolidation of Cases. 

If the writ be issued against two defendants, 
and one only be taken on the first writ, and 
the other be afterwards taken on an alias or 
pluries, the cause against the defendant first 
taken will be consolidated with that against the 
other defendant, although there may have been 
the intermission of a term between the issue of 
the first and second or other writ. 

The first writ issued against Woodward & 
Yerby in 1818. Woodward only was taken. 
The writ was not renewed against Yerby 
until several terms after, when a writ was 
issued against him, upon which he was 
taken. 

ilr. Law, for plaintiff, moved the court to 
consolidate the suit against Woodward with 
that against Yerby. 

Mr. Taney, for defendant, objected that the 
writ against Yerby had not been regularly 
continued. The object of the plaintiff is to 
avoid the plea of limitation. The docket, how- 
ever, showed the connection, and the pro- 
ceedings were ordered to be consolidated iuto 
one cause. 

[See Case No. 5,253.] 



Case No. 13,130. 

SMITH V. WOODWORTH et al. 

[4 Dill. 584.] 2 

Circuit Court, D. Iowa. 1877. 

Dowek—Adultekt— Divorce— St. Westm. II. (13 
Edw. L Ch. 34.) 

1. The statute of Westminster II. (13 Edw. 
I. c. 34), making adulterous elopement of the 
wife a bar to dower, is not in force in Iowa, be- 
ing inconsistent with the legislation of the state 
in relation to the descent of property, dower, 
and adultery, 

2. The special verbal contract between thr- 
wife and husband, set out in the plea, in respect 
to release of dower, held, on demurrer, not to 
bar her action for dower, or the statutory substi- 
tute therefor. 

The plaintiff [Sarah A. Smith] claims to be 
the widow of W. IC. Smith, who died in 
Iowa, without issue, in 1872, leaving real 
and personal property, which he devised and 
bequeathed to othera. This is an action origi- 
nally bmught, in 1873, in the circuit court of 
the state, claiming, undei* the statutes of Io- 
wa, her share, as such widow, in the prop- 
erty of the said Smith. The defendants [W. 
O. Woodworth, executor, and others] insist- 
ed that the rights given the plaintiff in the 
real estate were in the nature of dower, be- 
ing the statutory substitute therefor, and that 

1 [Reported by Hon. William Craneh, Chief 
JudgeJ 

- [Reported by Hon. .John F. DiHon, Circuit 
Judge, and here repilnted by permission.] 
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such rights were to be governed by tbe rules 
of law applicable to tlie estate in dower. 
The suit was removed to this court under 
the act of congress in that behalf. The mar- 
riage, seizin, and dearth are admitted. The 
defendants— the executor, devisees, and lega- 
tee of the husband— plead in bar as follows: 
1. A decree of divorce, granted at the in- 
ctance of the plaintiff," to which there is a 
replication, setting up that said decree was 
obtained by the procurement of the husband, 
without the Isnowledge or consent of the wife 
(the present plaintiff), and averring that she 
never knew of the divorce proceeding or de- 
cree until after his death. This decree was 
granted in Illinois, in ISGO, the parties be- 
ing then domiciled in that state. No ques- 
tion is made upon the sufficiency of the rep- 
lication. 2. The defendants plead specially 
in bar the following: "That, on or about the 
1st day of July, 1859, the plaintiff, being then 
the wife of said William K. Smith, did, of her 
own consent, leave the house and home of 
the decedent, and thereafter lived separate 
and apart from said William K. Smith, de- 
ceased, until his decease, in about the year 
1872. Defendants aver that, within that pe- 
riod, without the consent of her said husband, 
the plaintiff committed many acts of adul- 
tery with persons unknown; and did, in par- 
ticular, reside with and commit frequent 
adultery with one Freeman Sliller; and did 
reside with for a long time, and hold adul- 
terous intercourse with, one Charles Clinton; 
thereby forfeiting her right of dower, main- 
tenance, and allowance as a wife. Defend- 
ants aver that at no time after the adulter- 
ous intercourse of plaintiff with him, the. 
said Freeman Miller, and him, the said Clin- 
ton, and others, was the deceased, William 
K. Smith, reconciled to tlie plaintiff." 3. 
The defendants plead specially in bar the fol- 
lowing: "That, sometime in the year 1860. 
in the county of Fulton, Illinois, the plain- 
tiff had been guilty, during the existence of 
the marriage relation, of the crime of adul- 
tery, without the consent of her husband, the 
deceased William K. Smith, and the same 
had been discovered by said deceased; and 
thereupon, and shortly thereafter, the said 
plaintiff and said deceased, intending a final 
separation, and having been lawfully divor- 
ced, and the said parties agreeing to a separa- 
tion for life, they contracted and agreed up- 
on a sum of three hundred dollars to be paid 
plaintiff by deceased, in lieu of, and full sat- 
isfaction of, plaintiff's right of dower, sup- 
Ijort, and allowance, and all interest in and 
to any property the deceased had or might 
have. Defendants aver that said settlement 
was had, and payment of said money was 
made to plaintiff, in good faith, and without 
oppression; that it was fair and reasonable 
In all its parts, and was accepted by plain- 
tiff in full of the rights now again demand- 
ed. Defendants also aver that decedent at 
that time had but little property, and the 
said sum of money constituted a very cpn- 
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siderable portion of his estate; the said sum 
was all, and more, than plaintiff was legally 
or equitably entitled to." To the second and 
thir-d pleas above, the plaintiff demurred, for 
insufficiency in law to bar her right of dow- 
er. 

In relation to the second plea above, viz., 
the plea of adultery, the following legisla- 
tion of the state of Iowa has a bearing upon 
the subject: In 1853 (see Revision 1860, § 
2477), it was enacted that "one-third in value 
of all real estate in which the husband at 
any time during the marriage had a legal 
or equitable interest, and to which the wife 
has made no relinquishment of her rights, 
shall be set apart as her property, in dowei*, 
upon the death of tlie husband, if she sur- 
vive him; said estate in dower to be and 
remain as at common law." In 1862 (Laws 
1862, p. 173),' the above provision of 1853 was 
repealed, and the following substituted there- 
for: "One-tliird in value of all the real es- 
tate in which the husband at any time during 
the maiTiage had a legal or equitable inter- 
est, which has not been sold on execution or 
other judicial sale, to which the wife has made 
no relinquishment of her right, shall, under 
direction of the court, be set apart by the exec- 
utor, administrator, or heir, as her propertyin 
fee simple, on the death of the husband, if she 
survive him." "The above provision, in rela- 
tion to the widow of a deceased husband, 
shall be applicable to the husband of a de- 
ceased wife. Each is entitled to the same 
right of dower in the estate of the other; and 
the like interest shall in the same manner 
descend to their respective heirs. The es- 
tate by courtesy is hereby abolished." This 
statute, among other changes, drops the word 
"dower," and substitutes the words, "as her 
propei'tj' in fee simple," and omits the clause 
in the act of 1853, "said estate in dower to 
be and remain as at common law." The 
act of 1862 was the law in force when Smith 
died, in 1872. Under the legislation of Iowa, 
the dower right is relinquished by executing 
a conveyance, or by relinquishing it in a 
conveyance, in the execution of which she 
joins with her husband. Revision 1860, §§ 
2215, 2255. Divorces from the bonds Of 
matrimony may be decreed at tlie Instance df 
the injured party, for the adultery of either 
the husband or wife, committed subsequent 
to the marriage. Id. §§ 2534, 2536. And "the 
court, when a divorce is decreed, may make 
such order, In relation to the property of the 
parties and the maintenance of Hie wife, as 
shall be right and proper." Id. § 2537. Adul- 
tery may be punished criminally, but only 
on the complaint of the injured husband or 
wife. Id. § 4347. The legislation of Iowa Is 
silent as to the effect of the adultery of the 
husband or wife upon the property rights of 
either, or upon the right to dower. The com- 
mon law of England, wherever applicable 
to our condition, and not inconsistent with 
the legislation of the state, prevails in Iowa; 
so held in a case relating, to dower, by the- 
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supreme court of the state. O'Ferrall t. 
Simplot, 4 Iowa, 381. 

H. C. Henderson, for plaintiff. 
H. E. J. Boardman and W. M. Stone, for 
defendants. 

DILLON, Circuit Judge, In respect to tlie 
second special defence to the action, I am 
of opinion that the statute of Westm. II. (13 
Edw. I. c. 34), upon which that defence is 
based, and which is: "If a wife willingly 
leave her husband, and go away, and continue 
with the adulterer, she shall be barred forever 
of action to demand her dower that she ought 
to have of her husband's lands, if she be 
convict thereupon, except that her hus- 
band, willingly, and without coercion of the 
church, reconcile her, and suffer her to dwell 
with him; in which ease she shall be restor- 
ed to her action" — never having been ex- 
pressly adopted in Iowa, is not in force there- 
in, nor is it part of the law of the state. The 
ground of this conclusion is that its provisions 
are inconsistent with the legislation of the 
state on the subject of dower, or the widow's 
right in the estate of her husband, and the 
mode in which such right may be barred or re- 
linquished, and with the statutory provisions 
in respect to divorce on the ground of adultery. 
The reasons which support this conclusion, 
under similar legislation, are so forcibly stat- 
ed by the supreme judicial court of Massa- 
chusetts, in Lakin v, Lakin, 2 Allen, 45, that 
I content myself with a reference to that case, 
and to Bryan v. Bateheller, 6 R. I. 543, and 
Leeompte v. Wash, 9 Mo. 551, without here 
setting forth the ai-guments upon which they 
rest. This conclusion concedes that the fee 
simple provision for the widow made by the 
act of 1802, which is a substitute for dower, 
is governed by the same principles as to for- 
feiture that apply to the right or estate in 
dower; but the point need not be decided, 
for the concession is the view most favorable 
to the defendants. Under the act of 18G2, the 
rights of husband and wife in the estate of 
the other are reciprocal and the same; and it 
would hardly be contended that the statute 
of Westminster would apply to deprive the 
husband, who had committed adultery, of his 
right to one-third of the estate of his wife. 

As respects the third special defence, I am of 
opinion that the verbal transaction therein set 
forth does not amount to a relinquishment, 
or legal bar, to dower or the widow's right; 
and, in view of the allegation that there had 
been a valid divorce, which, of itself, would 
be a bar to dower, and the prospective nature 
of the alleged release, this transaction is not 
of such a nature, w^hatever might be its effect 
in equity, as to amount to a bar to this suit. 
See McKee v. Reynolds, 26 Iowa, 578, and 
cases cited. Both pleas are insufficient. De- 
. murrer sustained. 
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Case No. 13,131. 

SMITH V. YATES. 

[15 Blatchf. 89.] i 

Circuit Court, N. D. New York. 
1878. 



July 18, 



Counties — Bosds in Aid of Railroad — Act of 
New Yokk LEGiSLiLTUUE. 

The act of the legislature of New York, pass- 
ed April 19, 1869 (Laws N. Y. 1869, p. 447, c. 
241), authorized any town in the county of Or- 
leans, "situate along the route of the Lake On- 
tario Shore Railroad," after certain proceed- 
ings, to issue its bonds in aid of the building of 
the road. Such bonds were issued by the town 
of Y., in said county, although, at the time, the 
route of the road was not located through or 
along that town, in the manner prescribed by 
the general railroad act of April 2, 1850 (Laws 
N. Y. 1850, p. 211, c. 140), under which the rail- 
road corporation was organized: Held, that the 
want of such location was no objection to the 
validity of the bonds. 

[Cited in Mellen v. Lansing, 11 Fed. 828.] 

[This was an action on certain bonds by 
Andrew J. Smith against the town of Yates.] 

Charles T, Richardson and Albertus Perry, 
for plaintiff. 

Irving M. Thompson and George F. Dan- 
forth, for defendant. 

WALJjACE, District Judge. The only open 
question in this case, under the decisions 
which are controlling on this com-t, is, whether 
or not the defendant was authorized by the 
act of April 19, 1869 (Laws N. Y. 1869, p. 447, 
c. 241), to lend its credit to the Lake Ontario 
Shore Railroad Company, towards the con- 
struction of the railroad. If it was so au- 
thorized, the plaintiff, who is a bona fide hold- 
er of the coupons in suit, can rely upon the 
recitals contained in the body of the bonds, 
and the defendant cannot be heard to set up 
that its officers disregarded the requirements 
of the statute in issuing the bonds. Miller v. 
Berlin [Case No. 9,562]. 

By the act in question, upon the application 
in writing of twelve or more freeholders, resi- 
dents in any town in the county of Orleans, 
situate along the route of the Lake Ontaiio 
Shore Railroad, it is made the duty of the 
county judge wherein such town is situated, 
to appoint three or more commissioners for 
said town, and the commissioners, when thus 
appointed, are authorized to borrow money on 
the faith and credit of their respective towns, 
and issue bonds for that pui-pose. If the 
town of Yates was one of the towns thus au- 
thorized to lend its credit, the county judge 
properly appointed commissioners for the pur- 
poses of the act, and these commissioners .be- 
came the agents of the town, and, having is- 
sued the bonds of the town, it is not material 
to inquire whether, in doing so, they observed 

1 [Reported by Hon. Samuel Blatchf ord, Cir- 
cuit Judge, and here reprinted by permission.] 
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or disregarded tlie terms of their autliority. 
If the town of Tates was authorized thus to 
lend its credit, it was because it was a town 
situate aloiig the route of the Lake Ontario 
Shore Eailroad, within the meaning of the act, 
nhd, therefore, one of a designated class of 
towns upon which authority was conferred; 
and here arises the point upon which the de- 
' fence of this action rests. The plaintlflE has 
'not shown that, at the time the commissioners 
" were appointed by the county judge, the route 
•of the railroad was located through or along 
'the town of Yates, in the manner prescribed 
iby the general railroad act of 1850 (Laws N. 
Y. 1850, p. 211, c. 140), under which the Lake 
Ontario Shore Eailroad was organized. Sec- 
tion 22 of that act requires eveiy company 
. formed under that act, before constructing any 
^ part of their road into or through any county 
.named in their articles of association, to make 
^SL map and profile of the route intended to be 
iidopted, certified by the president and en-, 
gineer, or a majority of the directors, and 
. filed in the office of the clerk of the county in 
which the road is to be made. Subsequent 
.provisions of that section indicate the object 
-of the requirement, which is in order that the 
public may know what location of the route is 
proposed, and that any person aggrieved may 
apply to" a justice of the supreme court for the 
Jippointment of commissioners, who are au- 
thorized to alter the route. Section 23 of 
that act authorizes the directors, by a two-, 
thirds vote of their whole number, to change 
"the route, or any part of the route, of their, 
road, upon filing a survey, map and certifi- 
<;ate of such alteration; and provides that no 
such alteration shall be made in any city or 
village without the sanction of a yote of two-! 
thirds of the common council or trustees, and 
awards compensation to all persons for any 
injury done to lands that may" have been 
■donated to the company, in ease the route is- 
altered' after the company has commenced , 
grading; and concludes, by applying all the, 
provisions relative to the first location to the : 
new or altered location. 

The defendant insists, that, as there' is no 
♦ proof that the route of the road was located 
according to these provisions, there is noth- 
ing to show that the defendant was a' town 
situate along the route of the road, within 
the meaning of the law, and, therefore, noth- 
ing to show that it was authorized to lend its ' 
•credit to the road. The position must rest 
on the argument, that the words "situate 
.along tlie route" of the road, as used in the 
act of 1869, mean situate along the route as 
located, pursuant to the terms of the general , 
railroad act The . question then, is, what 
does the act mean wlien it authorizes any 
•town situate along the route of the railroad 
to bond? The language is to be interpreted 
in the light of existing facts. If a railroad 
Tiad already been built, it would, no doubt, 
refer to the actual route of the road; and, 
if that route differed from another indicated ' 
by a map and profile made and filed pursu- 



.ant to the general railroad act, no one would 
doubt that the legislature refeiTed to the 
town upon the actual route. But, when the 
language is used in reference to a railroad 
not yet built, it refers to a town upon the 
contemplated route of the road. Callaway 
Co. V. Foster, 93 XJ. S. 5G7, 574. The stat- 
ute, then, means to authorize any town which 
may be situated along the contemplated 
route of the railroad to lend its credit to the 
enterprise. It does not attempt to prescribe 
the evidence by which the route contemplat- 
ed shall be mad^ manifest; and a construc- 
tion which, in effect, would define the evi- 
dence of the fact, would require an inter- 
polation not warranted by the spirit of the 
legislation. The primary object of such leg- 
islation is to enable corporations to obtain 
-the means to build projected roads by the 
aid of such municipalities as may be induced 
to co-operate,' and proceeds upon the theory 
that this will be secured by stimulating ri- 
valry among different localities which may 
be induced to compete for the benefits of the 
enterprise. Of necessity, it contemplates that 
competing municipalities will measurably 
.control the selection of the route of the vail- 
road. It is, therefore, not fairly to be im- 
plied that the legislature intended that the 
route should be definitely located before the 
municipalities should be in a position to co- 
operate in the enterprise. If it was the in- 
tent of the act that no town should take pro- 
ceedings to secure the road until it had se- 
cured the location, that intent seems quite in- 
consistent with the general purpose of the 
legislation; and, if this was not the intent, 
it is hardly to be infeiTcd that formal evi- 
dence was intended to be required of a non- 
essential condition. In my view of the act, 
if there had been nothing indicating that the 
route of the road was located, and no evi- 
dence that the defendant was a town situate 
along the route of the road, -the plaintiff 
should recover, on the ground that it was the 
intent of the act to authorize any town upon 
the contemplated or proposed route of the 
road to lend its credit, and, in this behalf, 
to procure the appointment of commissioners 
to whose judgment the interests of the town 
were to be committed. The act provides that 
the commissioners shall not issue bonds un- 
til they have obtained the consent of a ma- 
jority of the taxpayers of the town, and of 
persons owning mor,e than ■ one-half of the 
taxable property of the town; and It also 
provides that no portion of the bonds, or of 
the moneys arising therefrom, shall be paid, 
laid out or expended in any other town than 
that by which such bonds shall be issued, un- 
til at least ten thousand dollars per mile, up- 
on an average, shall have been paid or ex- 
pended upon the grading or construction of 
each mile of said road lying 'within such 
town, unless said road shall be graded and 
made ready for laying the rails thereon 
through such town at a less cost than -ten 
thousand dollars per mile; but, by the terms 
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of the act, this proTision is not to apply to 
any town through which the road shall not 
run. The commissioners are to be controlled 
by the wishes of the taxpayers of the town 
in issuing the bonds, and the railroad com- 
pany is prohibited from using the moneys 
derived from the town until the town is sub- 
stantially secured in the location of the road. 
Unless the taxpayei-s are satisfied that the 
town will derive the benefit of the location 
of the road, it is to be inferred they will not 
consent to the incurring of the debt After 
it is incurred, the railroad company is re- 
quired to observe good faith. It is repug- 
nant to common sense to believe that legisla- 
tion like the present contemplates that the 
municipalities are to be secured the benefits 
of the enterprise before they can be called on 
to assist in its promotion. An act that im- 
posed such conditions would be an absurdity; 
and an act that made a paijer location a pre- 
requisite to the co-operation of the town, 
would seem to be more absurd, because it 
would not secure the location, while calculat- 
ed to make it appear in fact secured. 

In arriving at the conclusion reached, I 
have not lost sight of the rules which require 
a strict constmction of statutes which im- 
pose a charge upon the property of the citi- 
zen without his consent, and which require 
proof of all jurisdictional facts before effect 
can be given to a judicial act taken in a spe- 
cial statutory proceeding. But, for the rea- 
sons stated in Munson v. Lyons [Case No. 
9,935], these rules must be essentially modi- 
fied in their application to acts like the one 
in question, designed to put upon the market, 
and invest with all the attributes of value, 
securities which will attract the investments 
of those who are ignorant of the history of 
the particular proceeding under which they 
are issued. If these rules were strictly ap- 
plied, and it could be shown that one of the 
twelve freeholders, upon whose application 
the county judge appointed the commission- 
ei"s, was not in fact a resident of the town, 
the whole proceeding would fail and the 
bonds be void; and, if every purchaser were 
bound, at his peril, to inquire and correctly 
ascertain if every freeholder who so applied 
was in fact a resident, there would be no 
sale for, and little, if any, value to the bonds. 
As was said by jMr, Justice Strong (Town of 
Venice v. Murdoek, 92 U. S. 494, "497): "No 
sane person would have bought a bond with 
such an obligation resting upon him." 

Judgment is ordered for the plaintiff. 
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Case Wo. 13,132. 

SMOOT v.. BELL. 

[3 Cranch, 0. C. 343.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1828. 

GuAKDiAN — Right of Ward to Choose — Ac- 
counting. 

1. A guardian, appointed by the orphans' 
court, continues until the infant arrives at full 
age; and he has not a right, at the age of four- 
teen, to choose another. 

2. A guardian, appointed in Alexandria, who 
was also appointed by the orphans' court in 
Pennsylvania, and gave bond there, is not bound 
to account in Alexandria, for money of his ward 
received in Pennsylvania. 

This was an appeal from the sentence of 
the oi-phans' court in Alexandria, ordering 
the former guardian, George H. Smoot, to 
pay over to the new guardian, Gideon Bell, 
chosen by the ward after the age of fourteen, 
money which Smoot had received in Pennsyl- 
vania under lettei-s of guardianship taken out 
there, upon his giving bond and security to 
account there. 

Mr. Taylor for the appellant. The orphans' 
court in Alexandria has only the same pow- 
ers which the orphans' court of Maryland 
has; and in the case of Mauro v. Ritchie 
[Case No. 9,312], in Washington, at May 
tenn, 1822, this court decided that the or- 
phans' court cannot appoint a new guardian 
upon the election of the ward at his age oi 
fourteen; so that Mr. Bell is not guardian,, 
and has no right to call Mr. Smoot to account. 

Mr. Hewitt, contra, cited Toler, 134, which 
cites a case from Sergeant and Rawle; and 
contended that as Mr. Smoot had voluntarily 
charged himself with the money in his ac- 
count with the orphans' court here, he is 
bound to account for it here. 

CRANCH, Chief Judge, delivered the opin- 
ion of the court (nem. con.), as follows: 

In this case it is admitted that Mr. Smoot 
was duly appointed by the orphans' court, 
guardian of the infant before his age of four- 
teen years. This appointment must have; 
been made under the power given to that 
court by the Mai-yland law, which was in 
force on the 27th of February, 1801, when 
the orphans' courts of this district were erect- 
ed. By that law of Maiyland, the guardian 
appointed by the orphans' court is appointed 
until the infant aiTive at the age of twenty- 
one, and the infant has no right, at the age 
of fourteen, to choose another. This point 
was decided by this court at Washington, in 
the case of JIauro v. Ritchie [supra], about 
eighteen months ago. Jlr. Smoot, therefore, 
still remains guardian, and Mr. Bell has no- 
authority to call him to account. 

The next question is, whether Mr. Smoot 
is bound to account to the orphans' court here 
for the funds which he received in Pennsyl- 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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vania under his appointment tliere under the 
laws of Pennsylvania, and which he there 
hound himself to account for in the courts of 
Pennsylvania. "We thmk he is not hound to 
account to the orphans* court here for that 
fund, although, under a mistake of his obliga- 
tion, he may have given credit for it in his 
fii"st account with that court. In his second 
account he is credited Avith that fund, as hav- 
ing heen improperly charged with it in his 
former account. In his third account he is 
again charged with it hy the orphans' court, 
and is required to pay over the balance to Mr. 
Bell; from which order he, Mr. Smoot, has 
appealed to this court. 

We therefore think that the sentence of the 
orphans' court ought to he reversed, with costs. 
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Case IJ"©. 13,133. 

SMOOT V. LEE. 

[2 Cranch, 0. C. 459.] i 

Circuit Court, District of Columbia. April 
Term. 1824. 

PnixciPAt AND SuRETr— AcTioir OF Pkisox- 
BoosDs Bond. 

In an action against the surety in a prison- 
hounds bond the defendant will not be permitted 
to adduce evidence that the principal (the debt- 
or) was insolvent, and therefore the plaintiff 
sustained no damage. 

Debt on a prison-bounds bond given by W. 
Wise, who broke the bounds. 

Mr. Wallach, for defendant (the surety), 
offered evidence to prove that Wise was in- 
solvent when the bond was given, and there- 
fore the plaintiff had suffered no damage by 
the breach of the condition of the bond. 

But THE COUBT (nem. con.) rejected the 
■evidence. 



Case Wo. 13,133a. 

SMOOT v, WASHINGTON. 

[2 Hayw. & H. 122.] a 

Circuit Court, District of Columbia. Sept. 19, 
1853. 

Mdsicipai. CoKPOiiATioNS— Gkading Stiieets. 

^ The power of grading and regrading the pub- 
Kc streets of Washington must be considered as 
a continuing power in the corporation, to he ex- 
ercised whenever and as often as the health, 
improvement and prosperity of the city makes 
it necessary. 

1 [Reported hy Hon.. William Cranch, Chief 
Judge.] 

2 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 



[This was an action at law by Joseph 
Smoot against the corporation of Washing- 
ton,] 

Jos. H. Bradley and W. D. Davidge, for 
plaintiff. ' 
James M. Carlisle, for the corporation. 

BY THE GOTJBT. The whole subject of 
the power and responsibiUty of the corpora- 
tion, touching the gi-ading and regrading of 
the streets' in .Washington, was involved in 
this case. There were cited a great many 
authorities on both sides from the reports of 
the highest courts in the several states, and 
of the supreme court of the United States, 
as well as English authorities. The court 
pronounced an oral opinion. The following 
conclusions were reduced to writing by the 
presiding judge: "The doctrine laid down by 
this court in the case of Devaughn v, Patter- 
son (not reported) is affirmed and reasserted. 
The power of grading and regrading the pub- 
lic streets of Washington must be considered 
as a continuing power in the corporation, to 
be exercised whenever and as often as the 
health, improvement and prosperity of the 
city makes it necessary." That the gradua- 
tion ^and regraduation by said corporation 
cannot be considered in the nature of a com- 
pact with the proprietor cf the propexty front- 
ing thereon, that it shall always so continue 
unchanged; and any such agreement to fetter 
or clog the exercise of legislative power would 
be void. That by the conveyance of the 
streets and squares, &c.,from the commis- 
sioners in 1796, to the United States possessed 
an unqualified fee-simple in the streets and 
public squares exclusively, to which the cor- 
poration succeeded, so far as the power to 
grade and regrade is concerned. That though 
the right of ingress and egress in the pro- 
prietor of property fronting on a street is im- 
paired by such regrading, it must be consid- 
ered a loss in the nature of consequential 
damages, and not within the principle of the 
provision contained in the constitution, for- 
bidding the taking private property for pub- 
lie use without just compensation. It is 
damnum absque injuria, for which no action 
lies. That there can be no breach of faith 
ascribed to the corporation in changing the 
graduation, because they had no power to 
make any pledge that it should always so 
continue. The foregoing propositions must 
however be considered as made with the qual- 
ification that the jury shall find from the evi- 
dence that such claim became necessary for 
the health, improvement and prosperity of the 
city, and was not capriciously or unskillfuUy 
made; also that the same was made in a 
proper manner, and within the line of said 
street so graduated. 
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Case Wo. 13,134. 

SMYTHE V. BANKS. 

[4 Dall. 329.] i 

Circuit Court, D. Pennsylvania. April, 1797- 

Wits ESS — Privilege from Arrest. 

Capias. The defendant was a resident of 
^'irginia, and had been subpoenaed as a wit- 
ness in the case of Symes's Lessee v. Irwine 
[Case No. 13,714], which was marked for 
trial at the present terra, but -t^as continued 
on the 20th of April. He was arrested on 
the 26th of April; and the following day, 
Levy moved, that he should be discharged 
from the arrest and process, on account of 
the privilege of a witness, eundo, morando, 
et red eundo. 4 Com. Dig. 475; 2 Strange, 
1094, 986; Vin. Abr. tit. "Privilege." 

BY THE COURT. The witness is, un- 
doubtedly, privileged from arrest, for a rea- 
sonable time, to prepare for his departure, 
and return to his home, as well as during his 
actual attendance upon the court. But the 
privilege does not extend throughout the 
term, at which the cause is marked for trial; 
nor will it protect him while the witness is 
engaged in transacting his general private 
business, after he is discharged from the ob- 
ligation of the subpoena. 



SMYTHE (CHAPON v.). See Case No. 2,- 
611. 



Case No, 13,135. 

SMYTHE V. CHICAGO & S. R. 00. et al. 

[11 Chi. Leg. News, 407; 8 Reporter, 709.] 2 

Circuit Court, N. D. Illinois. Sept., 1879. 

Rail-koad Company — Lien of Costractou — 
Moutgagee's Rights — Priorities. 

[1. The C. Ry. Co., having the right to con- 
struct a railroad about 20 miles in length, made 
a deed of trust, under which certain bonds were 
issued, and, after grading about 12 miles of 
road, abandoned operations for want of funds. 
The S. Ry. Co. acquired a right to build a road 
over substantially the same route, and com- 
pleted such road, using the grading done by 
the C. Ry. Co. It also acquired a license for the 
road to enter the city of C, which greatly en- 
hanced its value The C, Ry. Co. made a mort- 
gage on the whole road, and issued bonds there- 
under. One B., who had built the road, was 
adjudged to have a first lien on the whole line. 
Held, that the lien of the bonds issued by the 
C. Ry. Co. attached only upon the grading ac- 
tually done by that company, and, as the great- 
er part of the value of the 12 miles of road 
so graded had been added to it by the work sub- 
sequently done, the holders of the C. Ry. Co. 
bonds were not entitled to require B. to satisfy 
his lien out of the remaining part of the road, 
on the ground that he had recourse to two se- 
curities, only one of which was liable to such 
bondholders. 

[2. Eeld, further, that the holders of the 
bonds issued by the C. Ry. Co, were not entitled 

1 [Reported by A. J. Dallas, Esq.] 

2 [8 Reporter, 709, contains only a partial re- 
port.] 



to share in the enhanced value of the road 
given by the license procured by the S. Co., but 
that, in distributing the proceeds of sale of the 
road, the value of such license should be credit- 
ed entirely to the part of the road constructed 
by the S. Co.] 

In equity. 

Lawrence, Campbell «& Lawrence, for com- 
plainant. 
Cooper, Packard & Gurley, for defendants. 

DRUMMOND, Circuit Judge. In 1873, the 
Chicago, Danville & Vlneennes Railway Com- 
pany, having the right to construct a rail- 
way from Chicago to Thornton (a distance of 
about 20 1/0 miles), executed a deed of trust, 
under which certain bonds were issued, of 
which Loewenthall, one of the defendants, 
owns forty, of $1,000 each. After the exe- 
cution of this deed of trust, the C, D. & V. 
Railway Company in that year graded Jtwelve-, 
miles of the x-oad, and then was obliged to-' 
abandon its further construction on account 
of want of funds. The Chicago & Southern 
Railroad Company was organized in 1874 to 
construct a road, over substantially the same 
route, and, in doing so, took possession of and 
used the grading, which was done in 1873 by 
the C, D. & V. Railway Company. John B, 
Brown was the contractor of the Chicago & 
Southern Railroad Company, and, it is con- 
ceded, was entitled to the first lien on the 
whole line of road, the Loewenthall bonds be- 
ing claimed to be a lien on the twelve miles, 
subject only to Brown's lien. There was. 
litigation in the state court, before this bill 
was filed, as to the rights of these parties, in 
which, among other things. Brown sought to 
enforce his prior equities. By a decree of the 
state court, he was adjudged to have a fii-st 
lien on the entire railroad for the amount due 
to him. It was also decided that Loewen- 
thall's forty bonds, and any other bonds 
given under his deed of trust, were a lien up- 
on the twelve miles already graded by the C, 
D. & V. Railway Company, subject to the 
lien of Brown, and that the rights of the 
Chicago & Southern Railroad Company, and 
[Henry A.] Smythe, the plaintiff in this case, 
were subsequent in equity to the rights of 
Bro-rni and Loewenthall. The plaintiff in 
this suit files a bill as the trustee of certain 
overdue bonds, issued on the first day of 
April, 1874, and under a deed of tnist by the 
C. & S. R. R. Co. on the whole road from 
Chicago to Thornton. The litigation is still 
pending by appeal to the supreme court of 
the state, between the plaintiff and Loewen- 
thall, or those who claim under him, as to his 
right to a lien, as against the claim of the 
plaintiff here to the twelve miles of road 
graded by the C, D. & V. Company. On the 
30th of March, 1878, Brown filed an inter- 
vening petition in this case, asking that the 
receiver, in whose possession the property 
had been placed, be required to sell the same, 
and that the money be brought into court, 
and his lien first paid. Upon this petition. 
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an order was made by this court, directing 
the receiver to sell the -whole road, that 
Brown's lien might he paid, and the remain- 
der of the purchase money brought into 
court, subject to the equities of the various 
parties. The road was sold for $155,030.00. 

The case was referred to the master to take 
the proofs and report to the court the relative 
value of the twelve miles covered by the 
Loewenthall decree and of the balance of the 
road, and the master has made and filed his 
report, in which he finds that the property 
was sold for its fair value; that the claim of 
Brown had been paid, and costs, and other 
items, amounting in all to ?50,o3S.64, leaving 
a balance of the purchase money of $104,- 
511.36. Se also reports that the value of the 
twelve miles covered by the Loewenthall de- 
cree was 39.4 per cent, of the value of the 
whole property sold, and that part of the bal- 
ance should be held instead of the twelve 
miles of road, to await the final disposition of 
the Loewenthall decree; leaving 60.6 per cent, 
of the whole as the value of the remainder 
of the property and franchise sold. To this 
report various exceptions have been taken 
by the parties in interest, under which the 
controversy arises. 

It perhaps ought to be stated, that in Octo- 
er, 1874, the common council of the city of 
Chicago passed an ordinance giving permis- 
sion and authorizing the Chicago & Southern 
Railroad Company to come into the city of 
Chicago with its road, and it is claimed by 
some of 'the counsel that this permission was 
an Important element in the. value of the 
propeity, and enhanced the price for which it 
was sold. 

The principal objections made to the mas- 
ter's report are, first, that he subjected the 
twelve miles of railroad, upon which the 
Loewenthall decree was a lien, to the pay- 
ment of the amount due to Brown, whereas, 
that amount should have been paid out of the 
proceeds of that part of the railroad on which 
Loewenthall had no lien; and, secondly, that 
the master erred in deducting from the pro- 
ceeds of the sale a large sum as the value of 
the authority or license granted by the com- 
mon council of the city of Chicago, to the 
Chicago & Southern Railroad Company, and 
credited that amount to the proceeds of the 
eight miles of road not covered by the lien 
of Loewenthall. 

As the parties now before the court were 
also parties to the litigation in the state 
court, we must assume that the decree of the 
state court, until reversed by the supreme 
court, is binding, and so concludes the plain- 
tiff in this case. As I understand, the coun- 
sel, who except to the master's report, claim 
that the , distribution of the funds arising 
from the sale should be made upon principles 
which have been long settled in courts of eq^ 
uity; that where there are two funds^on 
which one party has a lien, and another par- 
ty had a lien on one of the funds only for an- 
other debt, the latter has a right to compel 



the former to resort to the other fund in the 
first Instance for satisfaction, whenever it 
will not operate to the prejudice of the party 
entitled to the double fund; and where there 
is a lien upon an entire tract of land, as by 
a mortgage, and then a part of the land is 
sold by the mortgagor, it is the right of the 
purchaser to have that part of the land still 
remaining in the mortgagor first sold to sat- 
isfy the lien. If these principles apply to 
this case, then the objections to the master's 
report ought t<3 be sustained; and the ques- 
tion is whether they are applicable under the 
facts of the ease. 

As I undei-stand, it is claimed that the price 
paid for the road should be averaged upon 
each mile of* the whole road. That being 
done, and the state court having decided that 
Brown had the first lien upon the whole lin6 
of road, it is insisted his claim should be sat- 
isfied out of that part of the road upon which 
Loewenthall has no lien. Let us recur to the 
facts of this ease. The Chicago, Danville & 
Vincennes Railway Company made the deed 
of trust under which Loewenthall claims, and 
in the bill which he filed in the state court, 
and under which, with other pleadings, the 
decree of the state court was made, alleged 
that the company had only expended about 
$15,000.00 in grading the road, and had then 
abandoned it; so that in equity the only fund 
upon which that deed of trust could attach 
was the grading and appendages which had 
been done. When the Chicago & Southern 
Railroad Company was organized, it proceed- 
ed to build the whole line of road, with the 
grading, bi-idglng, culverts, ties, iron, and all 
the necessary material to make it a finished 
railroad. It is true the state court has found 
that Brown had a lien upon the whole road; 
though it does not appear whether he was 
the contractor under which the twelve miles 
were graded by the G. D. & V. Railway Com- 
pany. He was the contractor under which 
the remainder of the road was finished, and 
perhaps it is not important whether he was 
for both companies or not, as the court de- 
cided he had a lien upon the whole road, and 
it is conceded Ijy parties to the litigation now 
before this court that his lien was prior to 
that of all others. Then it is plain that the 
Chicago & Southern Railroad Company con- 
tributed much the greater portion of expendi- 
ture to the line of railroad, and when it ex- 
ecuted its deed of tnist, under which the 
plaintifE in this case claims, as against the 
prior deed of trust, the property given aa 
security was of much greater value. It 
seems that it would hardly be fair, if there 
were any enhanced value put upon the prop- 
erty by the license given to the Chicago & 
Southern Railroad Company, to construct its 
line of road within the city, to consider it as 
a part of the property belonging to the Chi- 
cago, Danville & Vincennes Railway Com- 
pany and covered by the deed of trust given 
by that company. For, if there is any in- 
creased value added to the road by that li-" 
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cense, in equity it apparently ought to attach 
to the Chicago & Southern Kailroad Com- 
pany, and to the deed of trust given by that 
company as a security to its creditors. So 
that, in view of these facts, I do not see how 
it is possible to apply the principle of equity 
referred to by the counsel of Loewenthall to 
this case. Clearly, such principles ought not 
to be applied unless in furtherance of the eq- 
uity of the pai-ties. It may be admitted, if 
the C, D. & V. Railway Company had com- 
pleted tlie twenty and one-fifth miles of the 
road, the deed of trust given by it would 
have covered the whole, but it is difficult to 
understand how the completion, by another 
and independent company, even though it 
utilized the part already graded, could bring 
within the scope of the deed of trust more 
than the value of the work done and expendi- 
ture made by the C, D. & V. Railway Com- 
pany, unless, indeed, the other company as- 
sumed or was bound by its obligations or du- 
ties, of which we have no evidence; and it 
cannot be said that the user in this case so 
operated per se. 

It is urged that the decree of the state 
court made the deed of trust of the C, D. & 
V. Railway Compan5'' a lien on the twelve 
miles, with all the easements and appurte- 
nances thereto belonging; but I can hardly 
suppose that tliis means that it brought with- 
in its compass eveiy expenditure that had 
been put on the twelve miles by the Chicago 
& Southern Railroad Company, after the oth- 
er company had abandoned the work, and 
never resumed it. And even if that is the 
true construction of the decree in the state 
couit, I should hardly be prepared to hold, 
under the evidence taken by the master, that 
the creditors under the first deed of tmst are 
entitled to a greater proportion of the fund 
in court than that found by him. If, also, it 
he admitted that the plaintiff in this case 
and Brown had a common lien with differ- 
ent priorities, on the whole line of road,— the 
same property,— still it is true that the lien 
of this plaintiff and of Loewenthall was cre- 
ated by different deeds of trust, and that the 
liens of the plaintiff and Brown and of 
Loewenthall did not operate, though with 
different priorities, on the same common fund 
or property, and for these reasons it wouh^ 
seem that the claim of distribution made by 
the counsel of Loewenthall cannot be main- 
tained. 

In this case the plaintiff makes no objec- 
tion to the report of the master as to the dis- 
tribution which he reports of the funds aris- 
ing from the sale, and therefore it is unnec- 
essaiy to decide whether or not the principle 
upon which he proceeded was in all respects 
sound. It is sufficient to say that the plain- 
tiff is willing to acquiesce in the distribution 
recommended by the master; and it seems 
clear to me that he is the only party who can 
complain, and that it is not such a ease as 
authorizes the parties claiming under the 
need of trust given by the C, D. & V. Rail- 



way Company, to object to the proportion al- 
lowed by the mastexV 

Under the statement of facts which has 
been made, and the equities which attach to 
the parties respectively, it seems as though, 
in confirming the master's repoit, the cred- 
itors under the deed of trust given by the C, 
D. & V. Railway Co. receive all to which, un- 
der any fair consideration of the case, they are 
entitled. 
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Case No. 13,136. 

SNEED V. HANLY. 

[Hempst. 659.1 ^ 

Circuit Court, Arkansas. 2 April, 1853. 

Attok.vet and Client— Moxets Collected bt 

Attornet — When Liable — Statute of 

Limitations. 

1. An attorney at law is a trustee for his cli- 
ent as to moneys collected, and cannot avail 
himself of the statute of limitations, until de- 
mand, directions to remit, or some equivalent 
act. 

2. Nor is he liable to an action, nor to inter- 
est, except from that time; for the cause of ac- 
tion does not before accrue. 

3. Cases cited in notes showing that an at- 
torney is not liable until demand, or instruc- 
tions to remit, or unless he denies the plaintiff's 
right, and thus disavows the trust relation. 

Assumpsit for money collected by the defend- 
ant [Thomas B. Hanly] as an attorney at law, 
'^nd which he failed to pay over to the plaintiff 
.Alexander Sneed] on demand. The defendant 
plead the general issue and the statute of limi- 
tations. The ease was submitted to the court, 
and the proof was that the defendant collected 
the money in 1835 or 183G; and that a demand 
was made upon him, the 19th of September, 
1848, to pay the money to the plaintiff, and 
he refused; and this suit was commenced on 
the 5th iiarch, 1849. The question was on 
the statute of limitations of three years. 

D. J. Baldwin, for plaintiff, contended that 
the relation between attorney and client was 
that- of trustee and cestui que ti-ust; and 

1 [Reported by Samuel H, Hempstead, Esq.] 

2 [District not given.] 
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wliicli was fully developed in the present case, 
And consequently that the statute did not run; 
■and lie cited on that point, Overstreet v. Bate, 
1 J. J. Marsh. 370; Coster v. Murray, 5 Johns. 
Ch. 522; 1 J. J. Marsh. 401; 2 Kmne, Law 
<jompendiun3, 118, 119; Taylor t. Bates, 5 
<3ow. 376. 

A, Pike and E. Cummins, for defendant, in- 
sisted that where a statute of limitations did 
not make an exception, the courts could create 
none, and they cited 1 Cow. 357; 5 Cow. 74; 
IS Johns. 40; 12 Wend. 676; 3 Port. (Ala.) 
393; 3 Johns. Ch. 142; and to show that an 
4ittorney can plead the statute they cited Den- 
ton v. Embury, 5 Eng. [10 Ark.] 228, and as to 
demand, cited Lillie v. Hoyt, 5 Hill, 396, and the 
-cases there referred to. 

Before DANIEL, Circuit Justice, and RIN- 
<30, District Judge. 

DANIEL, Circuit Justice. An attorney 
stands in the light of a trustee in respect of 
moneys collected for the latter, and conse- 
■quently cannot avail himself of the statute of 
limitations, which only begins to i-un from de- 
mand, directions to remit, or some equivalent 
■act. Tlus rule scenes to be sustained by very 
respectable authority; and certainly is com- 
formable to justice and fair dealing. Taylor 
V. Bates, 5 Cow. 376; Kathbun v. Ingals, 7 
Wend. 320; Hutchins v. Oilman, 9 N. H. 359. 
That may perhaps be considered as ending 
the tiTist relation, and the holding of the at- 
torney afterwards would be adverse to, and 
not for the client. Walradt v. Maynard, 3 
Barb. 584. For the protection of the attorney, 
the law is settled that he is not subject to an 
■action as to moneys collected nor to interest pn 
such moneys, until the trust is ended by some 
of the means indicated. The cause of action ac- 
■cruesat that point of time, and as it would 
be unjust to subject an attorney to an action 
before he is thus put in default, so, on the 
other hand, it would be equally unjust to al- 
low him to obtain an advantage over his client, 
while trust relations exist between them. The 
•case of Denton v. Embury, 5 Eng. [10 Ark.] 
■228, we are not disposed to receive as author- 
ity. Although the money in the present case 
was in all-probability collected as far back as 
1836, yet no demand appears to have been 
made until the 19th of September, 1848; nor 
does any thing appear equivalent to a demand, 
■or to excuse it. previous to that time. This 
suit was commenced on the 5th of March, 1849, 
within three years after demand, and hence 
*he defence of the statute of Ihnitations can- 
not prevail. Judgment for plaintiff. 

NOTE. See notes to case of Sevier v. HoUi- 
<lay [Case No. 12.680a]. Where money was 
placed in the hands of an agent to purchase 
slaves, which was neglected to be done, it was 
held, in a suit brought for the money, that the 
statute of limitations did not begin to run un- 
til demand on the agent by the principal. Bu- 
chanan V. Parker. 5 Ired. 597. In Ferris v. 
Paris, 10 Johns. 285, a foreigu factor was held' 
not to be liable for the proceeds of sales till 
he should first be directed how to remit, and 



refuse to comply. In.Es parte Ferguson, 6 
Cow. 596, a rule against an attorney who had 
collected money and failed to pay it over, was 
denied, on the ground that the money had not 
first been demanded from him. In Lillie v. 
Hoyt, 5 Hill, 398, Cowen, J., in delivering the 
opinion of tlie court, said, "If the attorney is 
to be protected until demand, it follows that he 
ought not to be allowed the benefit of the stat- 
ute running till a demand is made." In Mardis 
V- Shackleford, 4 Ala. 493, it was held that an 
attorney was not liable to an action for money 
collected, until demand, or instructions to re- 
mit. And the. same doctrine will be found in 
Staples V. Staples, 4 Oreenl. 533; Satterlee v. 
Frazer, 2 Sandf. 141; Walradt v. Maynard, 3 
Barb. 585; Krause v. Dorrance, 10 Barr [10 
Pa. St.] 462. As to demand, it may be observ- 
ed, that it may be sometimes dispensed with 
as being both unnecessary and useless. As 
where the attorney denies the right of the 
other to call on him, or claims the right to hold 
money collected against the client. A demand 
in such a case would be an idle act, which the 
law never compels; because the legitimate ob- 
ject of a demand is to enable the party to dis- 
charge his liability agreeably to the nature of 
it. But where the right is denied, it would be 
an useless ceremony to go through the formal- 
ity of a demand when no good could result 
from it. In such cases the acts of the party 
would be equivalent to an actual demand. 
Walradt v. Maynard, 3 Barb. 586; Krause v. 
Dorrance, 10 Barr [10 Pa. St.] 462; Beebe v. 
De Baun, 3 Eng. [8 Ark.] 510. In the case of 
Loekhart v. Ross [Case No. 8.447], decided at 
the April term of the United States circuit 
coiirt for the Eastern district of Arkansas, 
1855, Daniel, J., presiding, it was held, that 
an attorney was not liable for interest on mon- 
eys collected by him, except from the date of 
the demand, where an actual demand was 
made, or instructions to remit, and where nei- 
ther existed, then from the institution of the 
suit, considering that as a demand, and the 
above case of Sneed v. Hanly was cited as au- 
thority on that point. 
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Case KTo. 13,137. 

SNELL et al. v. DELAWARE INS. CO. 
[1 Wash. C. C. 509; 1 4 Dall. 430.] 

Circuit Court, D. Pennsylvania. Oct. Term, 

1806. 

Marine Insurance— Open Policy— Value, 

The foundation of all insurances, unless of the 
wager kind, is the real value of the thing insur- 
ed. In a valued policy, the parties agree upon 
the value; in an open policy, the assured is 
bound to prove it. The prime or invoice cost, 
may, in most cases, be, prima facie, a very prop- 
er criterion of value; but it is not conclusive. 
The actual value should be ascertained and de- 
termined, and this may vary from the invoice, 
or prime cost; and, whatever the same may be, 
the assurers are bound to pay it in an open 
policy- 

[Cited in Griswold v. Wnion Mut. Ins. Co., 
Case No. 5,840.] 

This was an open policy on the brig Hound, 
from Kingston in Jamaica to New- York, on 
which 2500 dollars were underwritten by 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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This office. Proof of property, that she sail- 
ed on the voyage insured, and was. lost as 
stated, was given. It appeared in evidence 
that the Hound, being the property of the 
plaintiffs [Snell, Stagg & Co.] was captured 
on her outward voyage, was carried into 
Kingston, condemned and sold, and purchas- 
ed, at the instance of the captain, by Camp- 
bell & O'Harrow, for the plaintiffs, for about 
3060 dollars; who also paid about 1100 dol- 
lars for her outfits to New- York, and about 
the same sum for the expenses of defending 
the claim. Campbell & O'Harrow took a 
bottomry bond on the vessel, to secure the 
above sums, and wrote to their correspond- 
ent in Philadelphia, mentioning that they had 
bought the vessel for the plaintiffs, much 
below her value, and had advanced as above; 
and ordering 5000 dollars to be insured on 
her, which was effected in the Phoenis: Com- 
pany. This loss has been paid by them. 
Evidence was given to prove that the vessel, 
when she left New- York, was worth about 
7000 dollars. The only question was, wheth- 
er the value of the vessel exceeded the 5000 
dollars paid by the Phoenix Company; be- 
cause, if it did not, it was agreed that the 
plaintiffs could not recover any thing in this 
suit, for the value of their resulting interest. 

Condy & Rawle, for defendants, contended, 
that the price at which the vessel sold at 
Kingston, is the only criterion of her value, 
which, after adding the outfits, amounted to 
only 4122 dollars. The costs of defending 
the claim, though properly insurable by 
Campbell & O'Harrow, could add nothing to 
the value of the vessel. To prove that the 
prime cost or invoice furnishes the criterion 
of value, as to the cargo, they read Park, 
Ins. 98, 104. 

Mr. Dallas, for plaintiff, insisted, that, 
though the rule mentioned was applicable 
to goods, it was not so to the vessel; if it 
were, it would operate, in general, more 
against the underwriter than the assured. 
He cited 2 aiarsh. Ins. 535; MiU. Ins. 2i7, 
251, 204; 2 Caines, 23. 

WASHINGTON, Circuit Justice (charging 
jury). The foundation of all insurances, un- 
less of the wager kind, is the i*eal value of 
the thing insured; and the only difference 
between a valued and an open policy, is, that, 
in^the first, the parties agree upon the value; 
and in the latter, the assured is bound to 
prove it. But, a new principle is now at- 
tempted to be introduced; namely, that the 
prime cost, instead of the real value, is to be 
the measure of the indemnity. The prime 
cost, or invoice price, may, in most cases, be 
prima facie a very proper criterion; and, in 
the ease of goods, the latter is the proper 
measure of the value. The assured cannot 
object to it, because the Invoice is tanta- 
mount to an agreement on his part, that that 
is the value; and it must, in all cases, be so 
near to the value, that it is very properly 



considered as the criterion. But, as to the 
prime cost, this may often vary very con- 
sidei*ably from the invoice price; for in- 
stance, a cargo of flour may, when shipped 
and invoiced, be worth double as much as it 
cost; and, can it be contended, in such a 
case, that the prime cost would furnish the 
rule? Equally unjust, and repugnant to the 
principle of insurance, would it be to say, 
that, if a vessel be really worth twice as 
much as the owner gave for her, that the 
latter should be the criterion of value. If 
the prime cost is to furnish the rule, then,, 
when the builder of a vessel insures, he must 
prove not what was her value, but what she 
cost him. The prime cost is a good rule, 
where no better is furnished; and, as In this 
case there is no proof of her real value in 
Jamaica, the jury may probably adopt the 
sum at which she sold, as the value of her. 
But, if they, from the evidence, are satisfied 
that she was worth more, they are not bouuf* 
by what was given for her. I will add far- 
ther, that the rule contended for by these de- 
fendants, would, in many cases, operate most 
injuriously against underwriters. 

The jury found for the plaintiffs upwards of 
2300 dollars. 



Case Wo. 13,138. 

SNELL et al. v. FAUSSATT. 

[1 Wash. C. C. 271.] i 

Circuit Court, D. Pennsylvania. April Term, 
1805. 

Prize— CoNDEMNATios and Sale— Rights of 

Pdkchasek — Foreign Admikai^ty Courts — 

CoKSTiTUTiox Thereof — Presumptions. 

1. It is incumbert on a defendant, who claims 
a vessel under a condemnation, by a foreign 
tribunal, to prove that the tribunal was prop- 
erly constituted. Failing to do this, the con- 
demnation is a nullity. 

[Cited in brief in Rankin v. Goddard, 54 Me., 
31.] 

2. Where a condemnation is by a foreign 
court, it will be presumed to be a legal one, if 
the constitution of it be not known. 

3. Where its constitution is known, it is prop- 
er for the court to examine into it; and, if it 
has been constituted by a different authority, 
from what is usual in civilized nations, it be- 
comes him, who would support its jurisdiction, 
to prove it was erected by proper authority. 

4. The erection of courts, is, in all civilized 
nations, the act of the sovereign; although he 
may delegate the authority to subordinate^ 
agents. 

5. It is unusual for a military commander to- 
exercise the right to erect courts; and nothing 
will be presumed in favour of tribunals so es- 
tablished. 

Trover for a quantity of coffee. The case 
stated by the plaintiff, was; that the Char-- 
lotte, being his property, took in at Cape 
Francois, in 17S3, a quantity of coffee for the 
plaintiff, and some for other shippers; and 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the- 
supervision of Richard Peters, Jr., Esq.] 
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wliilst on her return to New- York, was cap- 
tured by a British frigate; part of her hands 
taken out; .a prize-master put on hoard, and 
ordered for Jamaica. After heing in posses- 
sion of the British prize-mastei- for some days, 
she was captured by a French privateer, and 
carried into St. Jago de Cuba. Having lain 
there for a short time, her cargo, or a part of 
it, was ti'anshipped into a vessel called the 
Messenger, and was brought to Philadelphia; 
came to the possession of the defendant; who, 
on demand by the plaintiff, refused to deliv- 
er it up; saying, it had been purchased at 
Cuba for him, by his super-cargo. 

The defence was: 1. That the evidence 
adduced by the plaintiff, did not show his 
property in the coffee, delivered. to the defend- 
ant; that the marks of the barrels and. bags, 
as entered at the custom house here, did not 
correspond with those put on them at St. 
Domingo; and therefore, that if the coffee 
taken in by the Messenger at Cuba, was 
proved to have come from the Charlotte, yet 
it might as well be the coffee of the other 
shippers, as of the plaintiff; and if so, a re- 
covery in this action, would T)e no bar to an 
action by those persons. 2d. That by an or- 
der of General de Noailles, genei-al of bri- 
gade, commander in chief of the right northern 
division of the army at St. Domingo, dated 
the 6th of Novembex", 1803, a coimcil of prizes 
was established for Cape St. Nicolas Mole; 
who, on the 30th November, 1803, in conse- 
quence of a report made by their officer on 
the 29th, "that the Charlotte was cleared 
from the cape, for New-yoi'k, and was cap- 
tured and recaptured, as before; that he is 
positive she was first detained, and after- 
wards condemned, by the captain of the Brit- 
ish frigate; that it is evident she was prize 
to the English, and was found with an Eng- 
lish prize-master on board; and concludes 
by stating, as the result of all this, that 
she and her cargo ought to he considered as 
English property, and ought to be condemn- 
ed;" they do condemn the vessel and cargo, 
as good prize, taken from the British, and or- 
der her to be sold for the benefit of the cap- 
tors. The vessel lay at St. Jago, at the time 
of the condemnation; and the transhipment 
into the Messenger, took place on the 5th 
November. She was entered at Philadel- 
phia on the 5th of December. The counsel 
contended, on these facts, that the condem- 
nation was conclusive as to the property. 
That the vessel being in a Spanish port, was 
no objection. That prima facie the comt 
must presume, the tribunal that gave the sen- 
tence, was duly authorized to pass it; and 
that it is no objection to the condemnation, 
that the cargo was previously sold. Cases 
cited on this point: 3 0. Rob. Adm. 269; Bynk. 
B. 1, c. 15; Vatt. Law Nat. p. 515, B. 3, 
5132; 1 Corp. de Pri. 8, 370; Mart. 98; lam- 
pridi, p. 183; 2 Kath. 594; 4 0. Hob. Adm. 
51; 8 Term R. 192. 3d. If all this be against 
the defendant, yet they are bona fide possess- 
ors; and according to correct opinions of civil- 



ians, the plaintiff, if he recovers, ought to pay . 
the amount of what the coffee cost, or what 
it is reasonable to think the plaintiff would . 
have given for tlie release of the property. 
That fraud, according to the understanding, 
of civilians, consists in combination, and se- . 
cures benefit to ourselves, and injury to oth- 
ers. On these points: 2 Karnes, Eq. 390, 391; i 
2 Koch. 708; 1 Grot. 395; Puff. Law Nat.' 
451; 1 Ruth. Inst. 135; Case of The Neptune^j 
before the district court of Pennsylvania [un- 
reported]. 

On the other side were cited 2 Vatt. Law; 
Nat. 272; Mart. 105; Peake, Ev. 47, 48; 1 C.; 
Rob. Adm. 119, 135; 2 C. Rob. Adm. 209;. 
4 C, Rob. Adm. 35; 3 C. Rob. Adm. 192, 53,. 
S3. 

The defendant moved to nonsuit the plain- 
tiff, upon the ground, that, this being a cause 
dependent on the question of prize or no 
prize, it belonged exclusively to the district 
court. Cases cited: 3 Term R. 341; Cro. Eliz. 
685; 13 Coke, 52; 3 Bulst. 27; 1 Sed. 320; 2 
Lev. 25; 2 Sand. 259; 12 Mod. 134; Cartli.. 
432, 474; Doug, 572; 3 Term R. 333; Glass 
V. The Betsey, 3 Dall. [3 U. S.] 6; [Ross v. 
Rittenhouse] 2 Dafi. [2 U. S.] 165; [Doane v. 
Penhallow] 1 Dall. [1 U. S.] 218; Mart. 100;' 
Doug. 592; 2 Brown, Civ. & Adm. Law, 213; • 
2 O. Rob. Adm. 198; 3 C. Rob. Adm. 82. 

On the other side were cited: Comb. 120; 
earth. 31; 3 Keb. 297, 360, 364; 1 Lev. 243; 1^ 
Mod. 16, 143; 1 Tuck. Blacks. App. 51, .52; 2 
Bior. & D. Laws, 516 [1 Stat. 451] ; [Talbot v. 
Commanders & Owners of Three Brigs] 1 DalL 
[1 TJ. S.] 95; [Miller v. The Resolution] 2 
Dall. [2 U. S.] 4; [Del Col v. Arnold] 3 DalL 
[3 U. S.] 333; 2 Wood, Lac. 451, 454; 2 Bm-- 
rows, 685, 1209; 10 Mod. SO; 4 C. Rob. Adm. 
232, 240; [Taxier v. Sweet] 2 Dall. [2 U. S.] 
81. 

The motion for a nonsuit was overruled; 
THE COURT dividing upon it.2 

WASIHNGTON, Circuit Justice (charging 
jury). This is an action of trover and conver- 
sion, the ground of which is, property in the 
plaintiff in the goods claimed, and a conversion 
by the defendant The evidence, to establish 

2 Upon the motion for a nonsuit, the court 
was divided in opinion. Judge Peters thought 
we had jurisdiction. I was of a different opin- 
ion. No reasons were given. But those which 
governed me, were, shortly, as follows: The 
Charlotte was captured by the English frigate, 
as prize; was recaptured by the French priva- 
teer, as prize; sent into Cuba, and afterwards 
condemned. The plaintiff, at the time of the 
capture, had an indisputable title to the prop- 
erty in question, if it is identified; hut, if it 
was lawfully seized and condemned, the right 
of the plaintiff was divested. The very ques- 
tion in issue, therefore, is whether the property 
in dispute was captured as prize, and lawfully 
condemned, so as, by the law of nations, to' 
change the property. The question, therefore, 
of prize or no prize, is the very gist of this ac- 
tion; and all the cases, from the earliest period, 
prove that such a Question, as well as the con- 
sequences of it, belong exclusively to the court 
of prizes; and, in this country, to the district 
court. W. 
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the rig:ht of the plaintiff to the goods,T)rought in 
tlie Messenger, and delivered to the defend- 
ant, is Teiy contradictory. It is essential to 
the plaintiff's recovery, that he should satis- 
fy you upon this point. It appears, that other 
■coffee than that belonging to the plaintiff, 
was shipped from the cape; that the marks 
upon the packages of the plaintiff's coffee, 
were different from those which appeared on 
the packages entered at the custom house at 
Philadelphia. It therefore becomes highly 
important, that you should carefully examine 
the evidence; and, unless you are satisfied, 
that the plaintiff has estahUshed his right 
of property, in the very coffee delivered to 
the defendant, your verdict must he for the 
<lefendant. But, if you should he of opinion, 
that 'the plaintiff has proved ownership in 
that identical coffee, delivered to defendant, 
then we are of opinion, that the condemna- 
tion at the Mole did not affect it. A condem- 
nation of neuti-al property, by an vmauthor- 
ized tribunal, is not to be regarded by the 
courts of other nations. It is contended, that, 
prima facie, the council of prizes at the Mole, 
is to be considered as a legitimate court. I 
iidmit, that, where we find a condemnation 
by a foreign court, of the origin of which we 
are not informed; we ought to presume it a 
legitimate tribunal. But, when the source of 
its authority and constitution is stated, we 
ought to examine it; and, if it be eontraiy 
to the usual mode of constituting courts, it 
shifts the burden of proof upon the party who 
would support the condemnation; particular- 
ly as it is more easy to prove the legitimacy 
of the court, than to disprove it. We know, 
that the appointment of courts is, in all civi- 
lized countries, by the sovereign power. This, 
liowever, may be lodged by the sovereign, in 
a subordinate civil officer; nay, in a military 
<?ommander, if the sovereign so chooses. But, 
this latter mode is so tmusual, that, when we 
bear of a court being constituted by a mili- 
tary commander; and, particularly where it is 
not clear, that he was, at the time, command- 
<ir-in-ehief, it destroys the presumption of its 
legality; so as to require the party, who 
would support the condemnation, to show that 
the court was instituted by lawful authority. 
The court being agi-eed upon this point, we 
think it unnecessary to decide the other ob- 
jections to this sentence. 3 

The jury found for the plaintiff, 

NOTE. If the question be, whether there 
lias been a legal condemnation, to alter the 
property in a suit or claim, by the former Brit- 
ish owner, it can only be made in the prize 
-court, to decide whether she had become legal 
prize, and whether the property had been alter- 
ed or not. 2 Brown, Civ. & Adm. Law. 214; 2 
C Rob. Adm. 239. In page 129 et seq., this 
author. Brown, is clear upon the points, that, 

3 I can meet with no cases at all applicable 
to this point; but, upon principle, I think the 
distinction is correct. Mai-sh. 289, says "that 
the court, in which the sentence was pronoun- 
ced, must appear to have been lawfully consti- 
tuted, and of competent jurisdiction." 



in such a case, the question belongs exclusive- 
ly to the provincial court. If the taking be not 
as prize, action, to repair the damage, may be 
at law; aliter, if taken as prize. Doug. J)93; 
4 Term R. 390, The prize jurisdiction does not 
depend on locality, but on the subject matter. 
2 Brown, Civ. & Adm. Law. 222. If the sub- 
ject matter be prize, it excludes the common 
law courts. Id. 225. 



Case No. 13,139. 

SNELIi et al. v. The INDEPENDENCE. 

[Gilp. 140.] 1 

District Court, E. D. Pennsylvania. Jan. 8, 
1830. 

Seamex — Wages — Fokfeiture for Absence — 
DEDCCTroxs — Demckrage. 

1. To subject a seaman to the forfeiture of 
his wages, for absence, according to the provi- 
sions of the act of 20th July. 1790 [1 Stat. 131], 
an entry of the fact must have been made in 
the log book, by the mate, stating the name of 
the seaman, the date of the absence, and that 
ic was without leave of the master. 

[Cited in The John Martin, Case No. 7,357.] 

2. A seaman who returns to a vessel, after a 
week's absence without leave, and continues 
during the rest of the voyage, is to receive his 
wages at the rate originally contracted for, in 
the shipping articles, unless a new contract is 
explicitly made. 

[See The Almatia. Case No. 254.] 

3. The charge for a person necessarily em- 
ployed in the place of a seaman, absent without 
leave, is to be deducted from his wages. 

4. The police costs and charges incurred by a 
seaman, for improper conduct while on shore, 
are to be deducted from his wages. 

5. "Where a vessel is detained by the refusal 
of the seamen to work, they are to be charged 
with the demurrage, and the proportion of each 
seaman who refused is to be deducted from his 
wages. 

[This was a libel for wages by John Suell 
and Joel A. Baker against the brig Inde- 
pendence.] 

Mr. Grinnell, for libellants. 
J. R. Ingersoll, for respondent. 

HOPKINSON, District .Judge. The libel- 
lant, Baker, shipped on board the brig Inde- 
pendence, at Philadelphia, on the 9th April, 

1828, and proceeded in her from Philadel- 
phia to Gibraltar, thence to Pernambuco, 
thence to Trieste, thence to Swinemunde, 
thence to Bordeaux, and thence back to 
Philadelphia, at fifteen dollars a month. The 
libellant, Snell, states that he shipped on 
board the said brig at Trieste, on the 14th 
May, 1829, to perform a voyage from Trieste 
to Swinemunde, and elsewhere, and thence 
to Philadelphia, at eight dollars a month. 
He says that he proceeded on the said voy- 
age from Trieste to Swinemunde, thence to 
Bordeaux, and thence to Philadelphia, where 
the said brig arrived, on the 27th November, 

1829. Annexed to the libel is an account 
stated by Snell. in which he charges the brig 
with wages, from the 14th May to the 27th 

1 [Reported by Henry D. Gilpin, Esq.] 
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November, 1829, at eight dollars, amounting 
to fifty-one dollars and forty-seven cents, 
and allows sundry credits to the amount of 
twenty-two dollars and seventeen cents, leav- 
ing a balance in his favour of twenty-nine 
dollars and thirty cents. Baker also annexes' 
an account, in which he charges the brig 
with wages, to the amount of two hundred 
and ninety-four dollars, and allows credits 
for ninety-eight dollars and sixty cents, leav- 
ing a balance in his favour of one hundred 
and ninety-five dollars and forty cents. 

The master of the brig, William Fennel, 
has filed an answer to these claims, in which 
he admits that the libellants shipped for the 
voyage, and at the rates of wages they have 
respectively set forth; but lie denies that 
they faithfully performed their duty. On 
the conti'ary, he charges that tlieir conduct 
was highly disobedient, refractory, and mu- 
tinous; that Baker, without authority, and 
against all order, twice ran away from the 
brig, while lying at Gibraltar; on one occa- 
sion, taking with him the boat of the brig, 
and on another, making his escape from con- 
finement, to which he had been subjected in 
consequence of his first absconding. That 
while at Pernambuco, -being drunk, he used 
gross and insulting language to the captain, 
and voluntarily jumped overboard and swam 
to the reef. That while at Trieste, he de- 
.serted from the brig, and abandoned his 
duty, of which an entry was made in the log 
book, in these words: "Monday, April 27th, 
1829, John Bates," (agreed to mean the libel- 
lant, Baker,) "one o£ the men, off his duty." 
That while at Swinemunde, he frequently 
went on shore without leave, and contrary to 
express orders; and that on one occasion, 
both Baker and Snell, so being on shore with- 
out license, conducted themselves in so dis- 
orderly and riotous a manner, that they were 
placed under arrest by the civil authorities 
of Swinemunde, and imprisoned, the ex- 
penses of which, and of hands employed in 
their absence, the respondent was compelled 
to pay. The respondent further answers, 
that while at Elsinore, and the wind fair to 
get under way, the libellants, in disobedience 
of orders, refused to heave the anchor, or to 
perform duty; that, in defiance of all au- 
thority, they mutinously persisted in their 
resolution; and that Baker raised a hand- 
spike against the respondent. That, by rea- 
son of this mutiny, the favourable moment 
was lost, and the brig detained for some 
time at Elsinore, by contrary winds, subject- 
ing the respondent to a heavy charge of de- 
murrage. The respondent denies that the 
libellants are entitled to any of the wages 
claimed by them; but, on the contrary, are 
severally indebted to the brig. 

An account is annexed to this answer, by 
which it appears there were due to Baker, 
on the 27th April, 1829, the day of his al- 
leged desertion, eighty-one dollars and three 
cents; which the respondent contends was 
wholly forfeited by h^is desertion". In this 



account Baker is charged only with cash 
paid to him, or for.him. It then credits him 
with wages, at eight dollars a month, from 
the 5th May to the 27th November, 1829^ 
amounting in the whole to fifty-three dollars 
and eighty-seven cents, and charges him witb 
various items, during that time, amounting 
to eighty-four dollars and forty-three cents, 
leaying a balance against him of thirty dol- 
lars and fifty-six cents. 

The facts stated in the answer are sub- 
stantially proved by the deposition of John 
Smith, the first mate of the brig; and the- 
truth of them has not been materially contro- 
verted. An additional fact appears by this- 
testimony, corroborated by a writing given 
by Baker; it is, that while he was absent 
from the brig, at Trieste, he became indebt- 
ed to one John "Wilkinson in the sum of 
twenty-four dollars, which Baker, by the 
writing, agreed should be deducted from his 
wages, afterwards to be earned. 

The charges of misconduct made against 
Balcer are supported by the evidence of the 
mate, and have not been disproved by any 
evidence on the part of the libellant; indeed,, 
he has produced no testimony whatever. 
The argument has furned on the consequen- 
ces of his misbehaviour, in the several in- 
stances mentioned; and whether or not, they, 
or any of them, have w^orked a forfeitiare of 
his wages, or what amount of compensation 
may be taken from his wages to answer 
them. H 

The credits allowed to the ship, by Baker, 
are given in gi'oss, amounting to ninety-eight 
dollars and sixty cents, including the hospital 
duty, which account he states only on his 
recollection. The total charges against him, 
in the captain's account, independent of the 
claims made for his misconduct, amount to 
one hundred and thirtj^-two dollars and eightj'- 
three cents, and seem not to be questioned. 
The cash payments, therefore, charged to 
Baker, are presumed to be con-ect. 

By taking the allowances claimed by the 
master as forfeitures, or deductions of wages» 
more or less, and disposing of them in their 
order of time, we shall come, in the most 
plain and satisfactory way, to the result. At 
Gibraltar, Baker appears to have conducted 
himself with great insubordination, leaving 
the vessel with an evident intention of deseii- 
jng her. He was, however, brought back, and 
punished, by confinement in irons. He is not 
entered by name in the log book for this of- 
fence; nor has the captain in his account 
made any charge against him for any loss or 
expense incurred by it. The same may be 
said of his insulting violence when dnmk at 
Pernambuco, when he jumped overboard 
and swam to a reef, but was brought back 
and returned to his duty, which he perform- 
ed without complaint, until the arrival of 
the brig at Ti-ieste. The real matters in con- 
troversy began there. Every thing up to 
that time seems to have been settled by pun- 
ishment or forgiveness. On the 27th April, 
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1S29, at Trieste, Baker went on shore, and did 
not return until the 5tlj May; and this ab- 
sence is asserted to have been without leave, 
-and to have incurred a forfeitiu^e of all the 
wages due at that time. Was this absence 
without the leave of the officer commanding 
the vessel? It is nowhere said so, either in 
the log book, or by the mate in his examina- 
tion at this trial. That witness says that "on 
the 2Gth April, Baker went on shore with his 
permission, that he returned, and said he had 
gone to ask his discharge from the captain, 
who said he had no objection if the consul 
was willing; he went on shore again, and did 
not return until the 5th Slay." There is no 
<iirect allegation that this going on shore, 
which is the one relied upon for the forfeiture, 
was without leave. But if it might be infer- 
red from the evidence of the mate, and the 
circumstances, is it sufficient? I think not. 
The act of congress of 20th July, 1790 (1 
Story's Laws, 104; [1 Stat. 132]), gives great 
-advantages to the owner of a vessel in mak- 
ing his log book the evidence of a fact, which 
acquits him altogether of a debt; and courts 
have very properly held him strictly to the 
proof required. The truth is, it is a highly 
penal act. We must not look at a forfeiture 
of a seaman's wages, with regard merely to 
the amount due to him, which is generally 
small, but consider it rather as his all; as the 
sole fruit of long, laborious, and dangerous 
isei-vices; as the essential means of procuring 
for^him the necessaries and comforts of life, 
while on shore, and, it may be, in sickness, or 
with a family depending upon it for their 
bread. Seamen, as a class of men, are en- 
titled to receive peculiar indulgence. Their 
^•haracter, their education, the very nature of 
their employment, engender habits of reck- 
lessness and occasional violence, which other 
persons are not exposed to; much of their 
merit and usefulness is connected with their 
faults, and even with their vices. 

When the master of a vessel intends to in- 
sist on the forfeiture of a seaman's wages, 
for a desertion for more than forty-eight 
hours, it is required that the absence shall be 
without leave of the master; and that the 
mate shall make an entry in the log book of 
the name of the seaman, on the day on which 
he shall absent himself. The entry must con- 
tain all that is necessary to incur the forfei- 
ture. Of this, nothing is more essential than 
that the absence was without leave of the 
commanding officer of the vessel. The law is 
settled by several decisions, that it is not 
.sufficient to state in the log book that the sea- 
man was absent; but it must also be stated, 
whether it was with, or without leave; stat- 
ing that the seaman left the ship is not suffi- 
cient. In this case the entry is no more than 
that the libellant was "off duty;" but where, 
whether in the ship, or on shore, and where- 
fore; whether with, or without leave, whether 
,ou account of sickness, or other justifiable 
cause, does not appear. As a proper entry in 
the log book is indispensable evidence of a | 



desertion, for which a forfeiture of wages Is 
claimed, and as no such entry was here made, 
the forfeiture cannot be ordered. 

On the 5th May, at Trieste, Baker returned 
to the brig, after an absence of a week, and 
performed duty as a seaman. Another ques- 
tion here has been conti*overted by the parties. 
The master insists that he came on a new 
contract, and is entitled from that day to 
wages only at the rate of eight dollars a 
month, the amount given to other seamen at 
Trieste. This pretence is founded on the evi- 
dence of the mate, that the captain ordered 
him to tell Baker that he was no longer on 
wages, and he did so. But can this be suffi- 
cient to annul the original contract, by the 
shipping articles; and to make a new implied 
contract in the place of it? When this was 
told to Baker does not clearly appear, and no 
assent to it on his part is pretended. No new 
contract was formally made in the shipping 
articles ; nor any entry made on them, or else- 
where, of the cancelling of Baker's original 
contract. It therefore stands now, as it did 
in the beginning. It would be too much to 
destroy it, and set up another on such evi- 
dence as is here produced. The mate does 
not insinuate that any new contract was made 
for eight dollars a month, or any other sum; 
and if wages had happened to be twenty dol- 
lars a month at Trieste, we cannot believe the 
master would have thought Baker entitled to 
them, on what is testified by the mate. The 
answer expressly admits that the libellants 
shipped for the voyage, and at the rate of 
wages set forth in the libel; and no other con- 
tract is averred or put in issue by the answer. 
I must, tlierefore, consider Baker as returning 
to the brig on his first contract; the only one 
ever made between him and the master of the 
vessel. 

The charge of one dollar and fifty cents, for 
a man hired in Baker's place, is a proper 
charge. So also, the charge of four dollars 
and eighty cents for cash paid the police of- 
ficers and prison expenses at Swinemunde. 

Baker is charged with twenty dollars, as his 
one third part of the demurrage, for detain- 
ing the brig two days at Elsinore; where, 
when the vessel was ready to sail, the mate 
says, "the men refused to heave the anchor," 
Baker being one of them. In his cross ex- 
amination the mate speaks generally of the 
crew being guilty of this disobedience. In his 
deposition he designates by name, only Baker 
and Snell. In the log book the name of a 
third seaman is introduced. The master, in 
his account, has divided the demurrage among 
the three, charging thfe present libellants, 
Baker and Snell each with one third. I wish 
the mate had been more explicit on this sub- 
ject; but I do not think his expressions of the 
men and the crew, necessarily embrace every 
individual on board in that capacity. Certain- 
ly both Baker and SneU were prominent in 
this, as in other scenes of misconduct, and no 
injustice is done to them in the charge made 
on this account. Baker is also chargeable with 
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tlie twenty-four dollars wMcli lie ordered to 
. be paid for him to Jolin Wilkinson at Trieste. 
Baker's account settled on these principles 
will stand: 

Dr. Wajjes from 9th Anril, 1828, to 

27th November, 1829, at $15. . §294 00 
Cr. By cash payments, as 

per account ?132 83 

Charges allowed against 

him 51 13 

183 96 



Amount due to Baker $110 04 

To Snell there is nothing due. 

Decree. That Joel A. Baker recover the 
sum of one hundred and ten dollars and four 
cents, and that the libel of John Snell be dis- 
missed. 
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Case No. 13,140. 

In re SNELDING. 
[19 N. B. E. 120.] 1 

District Court, D. Massachusetts. Dec. 7, 

1878. 

Bankkoptct — Composition — Secured Ceeditoh — 

ASSENTIXG CkEDITOKS. 

1. Where the creditors have full knowledge 
,of all the facts, and the debtor, who is doubt- 
ful of obtaining his discharge, or who wishes 
to proceed at once with his business, as a fair 
compromise of possible litigation, induces his 
friends to pay more in composition than his es- 
tate could pay in bankruptcy, held, that the com- 
position stands well before the court. 

2. Where a creditor considers himself and is 
considered by the debtor to be fully secured, 
although in fact he is not, he is not to be count- 
ed as a creditor merely to defeat a composition 
to which the requisite number of creditors have 
assented. 

In bankruptcy. 

S. Hoar, for bankrupt. 

G. H. Miller, for objecting creditors. 

LOWELL, District *Judge. The objections 
to the composition are' founded upon a very 
large payment made by the bankrupt to his 
brother about three weeks before his first 
•note was protested. It is urged that if all 
this money can be recovered, there will be a 
Kiividend larger than the offered composition. 
In support of the settlement, it is maintained 
.that a considerable part of the alleged prefer- 
ence cannot under any circumstances be re- 
.•eovered by an assignee; because, as to one 
■portion, the brother had a valid mortgage 
which he surrendered; and as to another por- 
tion, it consists of notes indorsed by the 
brother and paid to the banks as they came 
■due in the ordinary course of business, with- 
out any arrangement or contrivance between 
the bankrupt and his brother, and that, what- 
•ever may have been the motive of the debtor, 
there is no circumstance upon which tht 

1 [Reprinted by permission.] 



brother can be. charged as a preferred cred- 
itor; and, lastly, that the whole matter of 
the supposed preference was fully understood 
by the creditors and acted upon by them, and 
in consideration thereof they required a lar- 
ger offer than the apparent assets would war- 
rant; that this demand was acceded to by 
the debtor and by his brother, who indorses 
his composition notes; and that by this guar- 
antee the brother in fact restores to the cred- 
itors more than an assignee could recover of 
him; and whether so or not, the creditors 
have passed upon this as well as upon other 
questions, and their wishes should be re- 
spected. 

The composition offered is plainly more 
than the debtor can pay from his own re- 
sources. I have seen an English case in 
which this fact was considered a sufficient 
proof of fraud. That case must have had 
in it some exceptional circumstances. In my 
opinion one of the advantages of the law of 
composition, and one -which compensates to a 
certain extent some decided objections, is 
that a debtor who is doubtful of obtaining his 
discharge, or who wishes to proceed at once 
with his business, may induce his friends to 
pay more in composition than his estate could 
possibly pay in bankruptcy. When such a 
result has been reached with a full knowledge 
by the creditors of all the facts, and as a 
fair compromise of possible litigation, I agree 
with the debtor's counsel that the composi- 
tion stands well before the court I consider 
this to be a fair and even liberal offer, and 
that the resolutions on their merits should be 
recorded. 

A preliminary point was argued and an 
opinion intimated upon it at the hearing. 
The unsecured creditors are twenty-four in 
number, and precisely two-thirds of this num- 
ber, representing a very large excess of value, 
have signed the confirmation. The objecting 
creditors maintained that two secured cred- 
itors were not fully secured, and therefore 
should be counted for some arnount to be 
hereafter ascertained; and, if counted at all, 
the number of signers is insufficient It 
turned out that those two creditors consider 
themselves to be fully secured, and are so 
considered by the debtor, and that they are 
ready to file a renunciation of all claim be- 
yond their security. Under these circum- 
stances, I do not think that the objecting 
creditors should be at liberty to set up the 
jus tertii, if I may so express it. 

Granting, as is granted by the objecting 
creditors, that there is no fraud in the mat- 
ter, but only an honest difference of opinion 
concerning values, I do not see any propriety 
in counting one as a creditor who expressly 
disclaims that character. There is no jus- 
tice in forcing a creditor upon the bankrupt 
against the will of both parties, mex-ely to de- 
feat a composition to which the requisite 
number of acknowledged creditors have as- 
sented. Resolutions +o be recorded. 
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Case Wo. 13,141. 

In re SNOW. 
[2 Curt 485.] i 

Circuit Court. D. Slassaehusetts, Oct. Term, 

1855. 
Bail— Adjiiraltt— PuocEEDTXG agaixst Surety 

— RETUJ4K. 

After a final decree for the libellant in a suit 
in personam, in which the respondent gave bail 
to appear and abide, the libellant may apply to 
the court, show that the respondent has gone 
beyond seas, and thereupon obtain a monition 
to the bail to appear and show cause why they 
should not be decreed to satisfy the damages 
and costs; and it is not sufficient cause to be 
shown by the bail that no execution against the 
principal has been returned non est inventus. 

Peter Vickman had a decree at a former 
day, against Loring Snow, for damages and 
costs. After the decree was entered on ap- 
plication to the court, the following order 
was passed: *'On motion of O. G. Thomas, 
proctor for the libellant in the above entitled 
cause, the court being satisfied that the said 
Snow has gone beyond seas, it is ordered 
that a monition issue to Augustus Hemmen- 
way, to show cause, if any he has, why he 
should not pay the judgment awarded in 
this court at the present term thei'eof, 
against Loring Snow in admiralty in the 
libel of Peter Vickman, wherein said Hem- 
menway was bail tor said Snow. And fur- 
ther to show cause why the motion of the 
proctor for said libellant for process against 
said bail should not be granted." 

[See Cases Nos, 13,149 and 18,042.] 

The monition thus directed having been 
seiTed and returned, the parties appeared, 
and Mr. Dehon showed cause. 

C. 6. Thomas, contra. 

CURTIS, Circuit Justice. In this case the 
libellant had a decree against the respondent 
for damages for a tort, at the last term. 
After the decree was entered, the libellant's 
proctor appeared and offered evidence to 
show that the respondent had gone beyond 
seas, and he moved for a monition to Au- 
gustus Hemmenway, who became bail for 
the respondent, upon his arrest, to show 
cause why execution should not he issued 
against him. The monition was issued and 
made returnable to this term; and Hemmen- 
way having appeared by his counsel, shows 
for cause that the condition of this bail 
bond not being to pay the damages which 
might be decreed, hut duly to appear and 

1 [Reported by Hon. B R. Curtis. Circuit Jus- 
tice.] 



answer and abide the final decree, there is 
no breach of the bond until an execution 
shall have been issued and returned non est 
inventus. But I am of opinion that it is 
not necessary to take out an execution 
against the principal to charge such bail in 
the admiralty. It is in conformity with 
the pi"actice of the high court of admiralty 
in England, to proceed summarily against 
the bail, in a case where the principal has 
gone out of the kingdom, by issuing a moni- 
tion to the bail to show cause why execution 
should not go against them, without citing 
the principal, or issuing any process against 
him, Clarke, Prax. arts. 64, Go. It is upon 
this pi-actice that the rule No. 3 for the ad- 
miralty practice of the district court was 
framed. Though it authorizes the marshal 
to take bail with a condition to pay, as well 
as to appear and abide, and in this case the 
condition was only to appear and abide, yet 
the summary proceeding directed on a 
breach of condition, is applicable to a breach 
of one or the other of those conditions. There 
is no more reason why the libellant should 
be required to pursue the principal by an 
execution, when the bail stipulates that the 
principal shall appear and abide, than there 
is where the bail stipulates that he should 
pay as well as appear and abide. In Lane 
V. Townsend [Case No, 8,054], Judge Ware 
examined the subject of the rights of bail, 
with his usual learning and ability; and 
considers that a monition to show cause and 
a decree thereon, fixes the bail, though a 
return of non est inventus does not In the 
case of The Harriett, 1 W. Rob. Adm. 193, 
a doubt was expressed how far it was neces- 
sary to prosecute the principal in the first 
instance, before proceedings could be insti- 
tuted against the bail. In that ease, it was 
held that the bankruptcy of the principal 
was cause for not first taking process 
against him. This must have been because 
thex'e was no technical rule, like that at 
common law, requiring an execution against 
the principal to be returned unsatisfied, as 
a necessaiy foundation for proceedings 
against the bail. And that it was sufficient 
to satisfy the court that process against the 
principal would be fruitless. If he is beyond 
seas, when the time for satisfying the decree 
has arrived, it is certain he has not abided 
the decree that the condition of the bond is 
broken, and that any process against him 
would be fruitless. And where, as in this case, 
this is made to appear, and thereupon the 
bail has further time allowed to show cause, 
and shows none except the failure of the 
creditor to do a vain act, by taking execiition 
against one who is out of the jurisdiction, I 
have no doubt execution should go against 
him. Domat (Cush, Ed.) notes 1866, 18G7. 
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Case Wo. 13,14S. 

In re SNOW et ux. 

[1 N. Y. Leg. Obs. 264; 5 Law Rep. 369.] i 

District Court, S. D.'New Tork. Aug., 1842. 

BANKR0PTCX— Wife's Chose in Aotion— As- 
signee's Rights Thekein. 

The official assignee is not entitled to a chose 
in action of the bankrupt's wife, where there is 
no evidence to show that the bankrupt ever as- 
serted his marital right thereto, or made any 
attempt to reduce it into possession. 

[In the matter of the petition of George W. 
Snow and Emeline, Ms wife.] 

P. Clark, for Snow and wife. 
The of&eial assignee in person. 

BETTS, District Judge. This ease comes 
to decision in efifect as upon a bill in equity 
on behalf of the wife to rescue from the pos- 
session of the official assignee a note for 
?800, claimed to be her sole property. On 
the' 24th of March the general assignee mov- 
ed the court for an order that the bankrupt 
deliver into his possession the note in ques- 
tion, as part of the propei*ty named in 
Schedule A. The bankrupt's counsel op- 
posed the application, upon the ground that 
the note belonged to his -wife before mar- 
riage, and had never been reduced to pos- 
session by him. The court, in view of the 
petition and schedule, observed that the 
title of the wife to the note was exhibited 
in so vague and loose a manner as to leave 
it doubtful whether the court had cognizance 
of the matter. If the assignee applied to 
the court to compel the wife to deliver up 
the note, the court could protect her rights 
thereto, and would be cautious in dispos- 
sessing her of the property which the hus- 
band had not made his own, or brought un- 
der his control; and even if he had attempt- 
ed to assert his marital rights over it, but 
the aid of the equity powers of the court 
was necessary to complete his title, her in- 
terest would then be carefully considered 
and presei-ved to her, although the legal title 
of the husband should be acknowledged; 
but that, the inventoi-y having set out a 
hypothetical right to the note, as taken in 
his own name for his wife's property, it was 
at least equivocal on that statement whether 
the assignee had not a legal title to the note, 
and in such case the court would not in an 
incidental and summary manner interfere 
with his right to the possession of property 
which prima facie belonged to the bankrupt. 
It was declared accordingly, that if the right 
was in the wife, or there was an equity in 
her behalf to a provision out of the note, she 
must proceed in some manner that would 
enable the assignee or creditors to meet the 
question directly. The husband and wife 
subsequently filed a petition to the court 
m the nature of a bill in equity, setting forth 
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that the wife, before her intermarriage, be- 
came entitled to some real estate in the coun- 
ty of Dutchess, the property of her mother, 
deceased, and that on sale of it a note for 
$800 in part payment of the consideration 
was given her by the purchaser. After 
her marriage the note still continued in her 
possession, and she received the interest as 
it became due, and, the note having also 
fallen due, she, her husband not being pres- 
ent, and not desiring or knowing it, had a 
new note given for the amount, payable to 
her husband or bearer; but this is the note 
now claimed; and that since its execution 
it has remained entirely in her possession, 
she having, as before, received the interest 
payable on it, and the husband never having 
reduced it to his possession, or assumed any 
control over it. To these allegations the as- 
signee took a formal issue, and the matter 
was, by consent of parties, referred to Com- 
missioner Mulligan. The report, and the 
proofs upon which it is founded, being made, 
the case is thereupon submitted to the court 
on written argument by counsel for the re- 
spective parties. 

The petitionei-s fail to establish their case 
by any facts proved by disinterested wit- 
nesses; no one having knowledge of any 
act of disclaimer on the part of the husband 
in respect to the note; and it being left 
equivocal whether the interest was paid to' 
the wife or husband subsequently to the re- 
newal of the note in his name. The common 
understanding of the parties to the note, 
and of persons most intimately acquainted 
with the transaction, was that the note con- 
tinued to be regarded as belonging to the 
wife, and as having never been sun*endered 
to the husband; yet, independent of the al- 
legations of the petitioners, there is no direct 
proof that it. was not held by him with his 
other papers, and the interest thereon paid 
directly to him. 

I should have great difficulty in treating 
this proceeding as a suit in equity, giving 
the petitioners the right of making' their al- 
legations evidence when not rebutted by 
proofs or an explicit denial of the facts on 
the part of the assignee. The connection 
of the assignee with the subject-matter is 
merely official, and he cannot be chargeable 
with such pei-sonal knowledge of the subject 
that his omitting to deny an avennent shall 
enable the petitioners to use it as if admit- 
ted. On the contraiy, if the property had 
been found mingled with other of the bank- 
I'upt, and indubitably in his possession, I 
should think the petitioners would be requii-- 
ed to support their claim by extrinsic evi- 
dence before it could be allowed.' But on a 
careful review of all the circumstances dis- 
closed in the case, I am rather disposed to 
regard the affirmative proceeding as still be- 
ing on the part of the assignee, and that the 
evidence is to be weighed with a view to its 
effect as establishing his right, independent 
of the former order, and the possession of 
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the note by virtue of it. That order was 
clearly only provisional. The court was not 
so informed of the actual rights of the case 
that it could adjudge the merits. The order 
■was rested upon the statement of the sched- 
ule, and, as that imported some interest in 
the husband, and was at least vague as to 
the paramount title of the wife, the as- 
signee, as the rightful depositary of eveiy 
interest of the bankrupt, was decreed the 
possession of the note until the legal or 
equitable title of the wife could be present- 
ed and established. So far, however, as any 
advantage may be supposed to arise out of 
the form of the proceeding and posture of 
the parties, it was not the intention of the 
court to take that from the wife or confer it 
on the assignee. 

Regarding the case in its present aspect as 
an appeal to the equity powers of the court 
to adjudge and settle the right of posses- 
sion of the note, I shall discuss the question 
as if the note was only in custody of the 
law, and the pending application was alike 
on the part of the assignee and of the wife. 
The fair bearing of the evidence, in my 
judgment, is that the husband, in point of 
fact, never interfered with the exclusive 
right of his wife to this note and the moneys 
secured by it. It was natural that it should 
be cherished by her as a portion of her 
mother's estate, without regard to the cir- 
cumstances of her husband, and it is clear 
that the alteration of the note from her own 
name to that of her husband was not made 
with any expression of a wish or expectation 
by her that the change would .affect her ex- 
clusive interest in it. She had it done with- 
out the presence of her husband, in her own 
family and by her relatives, and, as then de- 
clared, for the purpose of enabling her to col- 
lect the money, being iinder the persuasion 
that it could not properly stand and be en- 
forced in her name after her marriage. The 
testimony does not show that the husband 
had any knowledge whatever of the change 
when made, or that any act of his subse- 
quently evinced an intention to reduce the 
security to his own possession; for, if the 
proofs do not show affirmatively that the in- 
terest was afterwards paid to the wife sole- | 
ly, neither does it, in evidence of his exercise 
of ownership, show that he received it. The 
matter was then so placed that the husband 
could at any moment have made this note 
his own by any act or assertion of title, but 
the evidence is wanting that he ever exer- 
cised that authority. The genei-al doctrine 
is well settled that the assignee cannot take 
the wife's separate estate not reduced to 
possession by the bankrupt before his bank- 
ruptcy. Owen, Bankr. 120, 121; 3 Kent, 
Comm. 125; Clancy, Husb. & W. 124, 127, 
148, 537, 476-491; 9 Yes. 87; Roper, Husb. 
& W. 203. And if the wife has title or a 
mere equity in real or personal chattels or 
choses in action, chanceiy 'vvill protect that 
its paramount to the right of the husband's 



assignee, who comes in by the operation of 
law. 1 Paige, 620; 2 Paige, 303; 6 Paige, 
366; 4 Paige, 64; 2 Brod. & B. 233; Clancy, 
Husb. & W. 476. 

The intimation in some of the eases that 
an assignee in bankruptcy would be deemed 
in possession of chattels and choses in action 
of the wife of the bankrupt, not reduced to 
possession by him, upon the groimd that the 
assignee is clothed with all the legal powers 
of the husband, and may under such power 
demand possession, is not supported by the 
more modern authorities. The assignee is 
now limited, in respect to the wife's estate, 
to the interest of the bankrupt actually had 
or possessed, and cannot exercise in his be- 
half an election in that respect. I shall 
accordingly in this case order the note in 
question to be restored to Mrs. Snow, the 
wife of the banki-upt. But it being payable 
to the banki-upt, and the bankrupt in his 
inventory having named it as property in 
which he might have a legal interest, it be- 
came the duty of the assignee to claim the 
note, and afterwards to demand the judg- 
ment of the court whether it belonged to 
the estate of the bankrupt. This condition 
of things is brought about by the fault of 
the wife of the bankrupt, and not by that 
of the assignee, and accordingly the costs 
of this defence must be paid the assignee be- 
fore siu'render of the note. 
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Case of SNOW. 
[3. Woodb. & M. 430;i 10 Law Rep. 344.] 

Circuit Court, D. Massachusetts. Oct. Term. 

1847. 
Insolvency — Poor Debtou's Oath — Release 

FROM PltlSOX— -FORMEH HeAKING — SURREN- 
DER OF Property — Habeas Corpus. 

1. A debtor in prison and refused to be allowed 
to take tlie poor debtor's oath by a commission- 
er, may afterwards be allowed to take it by an- 
other commissioner, if, in the mean time, he 
has gone into insolvency and surrendered all his 
property to assignees. 

2. It is not the same qiiostion in both eases, 
but his I'ight relates to a different period and to 
a different condition of his property. 

3. A second hearing might also be proper in 
such case, whenever a mistake or other facts 
appeared, which would justify a rehearing or 
new trial in other proceedings. 

4. It is probable that in such case the decision 
of the district judge allowing a second examina- 
tion, and it being had and the oath allowed, must 
he regarded as conclusive in favor of them in a 
petition by the debtor for a habeas corpus to the 
jailor for refusing to discharge him. 

5. Especially may they be, unless so defective 
as to be void on tie face of the record, or xm- 
less appearing on facts shown to be entirely er- 
roneous and null. 

6. Where the debtor appears to have surren- 
dered all his property fairly and fully, doubtful, 
points should incline in- favor of giving him his 
personal liberty. 

1 [Reported by Charles L. Woodbury, Esq., 
and George Jlinot, Esq.] 
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7. Wliere no injury or suffering is likely to 
happen during a hearing first, on a rule to show 
cause, the writ of habeas corpus will not issue 
till after such a hearing. 

This was a petition by Nathaniel Snow, filed 
the 18th instant, for a habeas corpus, and set- 
ting out in substance the following facts: Two 
suits had been instituted against him by John 
B. Jlyers «& Co. in this court, on which proper- 
ty was attached as belonging to Snow. But 
the title to it was contesied, and after judg- 
ments only one execution was levied on it, 
jind tlie question as to the property still re- 
mains unsettled. An execution on the other 
judgment was sued out June 14th, 1847, and 
the body of Snow arrested the 22d of the 
same month, and conunitted to the jail at Cam- 
bridge in Middlesex county in this state, where 
lie is still detained by Nathaniel Watson, th°e 
keeper of said jail. On the next day after 
his commitment he procured the libeity of the 
yard on the prison limits, but was after- 
wards suiTendered and again placed in close 
•confinement. He soon petitioned the district 
judge to admit him to talce the oath of a poor 
debtor, and be discharged from prison, and the 
judge appointed Charles Sumner, Esq., as com- 
missioner for that purpose, who, after an ex- 
amination, under objections by Myers & Co., 
tliat Snow still possessed property of consid- 
erable value, declined to administer to him the 
oath and returned the precept with his refusal 
indorsed thereon. On the 17th of September 
Snow applied for the appointment of another 
commissioner to administer the poor debtor's 
oath to him, having in the meantime gone into 
insolvency under the statutes of Massachu- 
setts, and all his property passed to a mes- 
senger, and afterwards in due time to an as- 
signee selected by his creditors. This last fact, 
however, was not set out in the petition for 
a habeas corpus, but was shown at the hear- 
ing of the case. The judge of the distiict 
court, on being informed of this change in 
Snow's situation, allowed another commission 
to issue, empowering Ephraim Buttrick, Esq., 
to make the examination and administer the 
oath, and on the 13th of October inst. he ad- 
ministered it, after a hearmg of the parties, 
nnd certified the fact in writing to the jailer, 
who still refuses to discharge him. The court 
on this petition ordered a copy to be served 
on the jailer, and notice to be ^ven to him and 
the creditors to appear the next day and show 
cause why a habeas coi-pus should not issue 
with a view to discharge the petitioner. The 
next day, viz., the 19tli inst., the jailer- and 
creditors appeared and the parties were fully 
lieard by: 

Mr. Chamberlain, for petitioner. 

Mr. Hubbai-d, for jailer and creditors. 

The writ of habeas corpus was allowed to, 
issue, and the next day after the prisoner was 
brought into court by the jailer with a return 
that he held him by virtue of the original ex- 
ecution, which has been before described, and 
tliat, though tlie certificate last referred to of 



the poor debtor's oath having been adminis- 
tered to Snow had been lodged with him, he 
entertained such doubts of its validity, as not 
to feel justified in diseharg.ng the prisoner, 
on account of a prior examination and refusal, 
till some court of competent authority shoiild 
direct it. 

WOODBURY, Circuit Justice. In this case 
the petition would be in better form, if amend- 
ed and containing the fact, conceded at the 
hearing, that between the first and second ex- 
amination a change had happened in the situ- 
ation of the petitioner as to the property, all 
of his having been assigned under theinsolvent 
law, and that fact stated to the district judge 
as a reason for issuing a second commission. 
The petitioner is at liberty, therefore, to make 
tliat amendment, and having made it, the case 
will be considered as it now stands. First 
there had been one commission and an in- 
quiry under it in August, 1847, and a decision 
made, that' Snow then appeared to possess so 
much propei-ty as not to be entitled tp have 
the poor debtor's oath administered to him, 
under either of the acts of congress on the sub- 
ject of 1800, or 1824, or 1837. There is no 
objection to the validity of that proceeding. 
And whether, in sti-ict law, it is to be consid- 
ered as rem judicatam between the parties on 
this point, or not, it would be ti-ifling with the 
process issued in tiiese eases, and with the de- 
cisions of respectable commissionei-s, to allow 
another hearing of the same point before an- 
other commissioner on the same state of facts. 
There should, at least, be as much shown to 
justify it, as is required to have a rehearing 
in equity, or a new ti-ial at common law. 

There should be a new state of facts, or new- 
ly discovered evidence, oi* a clear mistake 
shown on the old facts. But when either of 
them is done, if a rehearing or new trial be 
proper on such grounds, it. would be proper a 
fortiori to allow another examination in a, case 
like this. Here some such gi'ounds did ap- 
pear on the second application to the judge. 
The whole property, which prevented a dis- 
charge at first, had been sun-endered to the 
ereditoi-s, and all the obstacles to the debtor 
being considered poor were removed. The 
judge, on being informed of this, properly al- 
lowed another commission. And, for anything 
now shown on the merits. Snow was properly 
allowed then to take the poor debtor's oath. 
If, as is urged, proceedings of this kmd should 
be viewed like actions between parties, and 
conclusive on the merits once settled, it is-. 
manifest that by analogy a new hearing was; 
proper on a state of facts oceurrmg which was' 
materially new. So, beyond this, it is manifest 
that a former judgment between the parties, 
as for instance, that one was not a poor debt- 
or on a certain day, viz., the 5th of August, 
should be no bar to showing that he had be- 
come a poor debtor on the 14th of October. 
Tlie point settled is not the same; it relates 
to a different period, and of. course, neither ui 
form or substance, sliould the first decision In 
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such a case be conclTisive as against the sec- 
ond one. See in Burnham y. Webster [Case 
No. 2,179], and Greely t. Smith [Id. 5,749], the 
precedents and reasons collected. It might 
have been better to have set out the change in 
his property in -writing to the district judge 
on the second application. But in proceedings 
like these, not usually very f oi-mal, where both 
parties were present at the subsequent hear- 
^ ing, and the decision appears to have been 
eon-ect on the facts, I am disposed, in this col- 
lateral proceeding, and in favor of personal 
libeity, not to be over critical and to uphold 
them. [1 Tidd, Proc. 567.] « It is another con- 
sideration in favor of such a conclusion, that 
this coui'se cannot work any essential injury 
or damage to the creditors. They have a prior 
claim in the attachment in the other action to 
all the debtor's property which they choose to 
seize. They have enjoyed the privilege of 
waiving their doubtful attachment and resort- 
ing to imprisonment of the body in order to 
compel a surrender of any secreted propei-ty, 
and again, after this discharge, they can prob- 
ably prove their debt and be allowed a pro rata 
dividend out of all the property in the hands 
of the assignees. 

As another evidence that the second exam- 
ination here was proper on a new state of facts, 
such an one is understood to be given by the 
Massachusetts statute in express terms. Rev. 
St. c. 98. § 12. Nor was the length of the no- 
tice of fifteen days, as is argued, objectionable, 
the act of congress requiring only fifteen days, 
however the local laws provide for more time. 
. , I^ekhurst v. "West, 7 Jletc. (Mass.) 230. This 
objection, too, could not equitably avail after 
an appearance, and being overruled, as it was 
before the commissioner, and a full hearing 
had on the merits. 

But beside these answers to most of the ex- 
ceptions, there exists another entitled to much 
weight. This is, that the district judge, in 
whom the power is vested in these cases by 
the acts of congress, has allowed the second 
examination. That the commissioner under 
him, after objections made, has also decided to 
go into it, and has actually administered the 
oath to the debtor; and that no request has 
. been made by the creditoi-s to the district 
judge, on any other proceeding instituted, to 
annul or set aside the doings of the commis- 
sioner, or his certificate to the jailer. There 
is much, then, in the idea tliat in this collateral 
and, in some respects, independent inquiry, 
we ought to consider those proceedings binding 
till reversed or qxiashed. More especially 
should we do this, unless, on their face, they 
appear to be so defective as to be utterly void 
(see Suffolk Bank v. Merrill [Case No. 13, 591], 
Maine Dist, Oct., 1847), or are impeached now 
l)y proof of fatal irregularities. But so far 
from that, they appear well in form, though 
not so full in some particulars as might be de- 
^rable. Nor has any evidence been offered 
to show them to have been irregular and ille- 

2 [From 10 Law Rep. 344.] 



gal, or to have been either fraudulent or eva- 
sive of the just rights of creditors. On the 
contraiy, there seems presented a proper con- 
dition of things for peiTQitting the poor debt- 
or's oath and a discharge. And any suspected 
concealment of property, or any other attempt 
by the debtor not to let his creditors enjoy 
the full benefit of his estate under the insolvent 
law, is open to exposure, and can effectually 
be defeated by attending to and enforcing the 
provisions of that law before the appropriate 
state tribunals. 

On the whole case, then, both on its face on 
the record, as well as on the facts elicited in 
this hearing, it seems to me that we should 
be doing violence to the wishes of congress, as 
expre^ed in then- several acts, and be acces- 
soi-y to a further infringement of the liberty 
o'f a citizen after he has suiTendered all his 
propei-ty, and on a hearing been adjudged en- 
titled to a discharge, if we were to allow him 
to be detained longer in prison under the pro- 
cess of this comt. 

So far, then, as he is detained by that process 
in favor of Myers & Co. in the proceeding.^ 
we have been examining, he must be set at 
liberty. 

NOTE. Though a habeas corpus is often is- 
sued on the petition without any hearing first 
on a rule to show cause, and may be most prop- 
er where danger of removal, or much suffering 
and long delay are probable, yet in other cases 
as here it is better to issue a rule to show caiise 
first. Ex parte Milbum, 9 Pet. [34 U. S.] 708. 
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SNOW et al. v. CARRTJTH et al. 

[1 Spr. 324; i 19 Law Rep. 198.] 
District Court, D. Massachusetts. May, 1S56. 
Set-Off — Admiralty — Pbbight — Damages — Dk- 

CUEE OVER — DlVIlJIXG LoSS — BiLL 

OP Lading. 

1. In a suit by a carrier against a consignee, 
for freight, the consignee having made advances 
upon the consignment, and received tlie goods, 
may in defence, by way of recoupment, set up 
a claim for damages by the breach of his con- 
ti-act by the carrier. 

[Cited in Kennedy v. Dodge, Case No. 7,701; 

Nichols V. Tremlett, Id. 10.247.] 
[Cited in Dyer v. Grand Trunk Ry. Co., 42 

Vt. 444.] 

2. There is no general doctrine of set-off rec- 
ognized in the admiralty. 

[Cited in The Two Brothers, 4 Fed. 159: 
G'llingham v, Charleston Towboat & Tran'sp. 
Co., 40 Fed. 650.] 

3. And if a respondent set up a claim by way 
of recoupment, it can go only to diminish or ex- 
tinguish the demand of the libellant. 

[Cited in Ebert v. The Reuben Doud, 3 Fed. 
522; The Tom Lysle, 48 Fed. 692.] 

4. If the damage sustained by the respondent 
exceeds such demand, he can have no decree 
for the balance. 

[Cited in Ebert v. The Reuben Doud, 3 Fed. 
522.] 



1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 



[22 Fed- Cas. page 725] 



(Case-Ko. 13,144) SNOW 



5. It is at his election whether to set up his 
claim in defence, or to file a cross libel therefor. 

0. But if he set it up in defence, by way of 
recoupment, and his damages exceed the claim 
of the libellant, he will not be allowed to main- 
tain a suit for the excess. 

[See Bearse t. Ropes, Case No. 1,192.] 

•7. Where damage to goods is attributable 
partly to the fault of the carrier, and partly to 
the fault of the shipper, and it is impossible to 
ascertain for- what proportion each is respon- 
sible, the loss will be equally divided between 
them. 
[Cited in Christian v. Van Tassel, 12 Fed. 
890: The Shand, 16 Fed. 572; The Tommy, 
16 Fed. 608; The Max Morris, 24 Fed. 863; 
The YouuK America, 26 Fed. 176; The 
Dove, 91 U. S. 385; The Max Morris v. 
Curry, 137 U. S. 14, 11 Sup. Ot. 33.] 

8. A carrier is liable for goods from the time 
they are shipped, although the bill of lading 
may be actually signed -subsequent to the loss. 

[Cited in The Edwin t. Naumkeag Steam Cot- 
ton Co., Case No. 4,301.] 

By this libel, the owners of the ship John 
W. "White, sought to recover of the respond- 
•ents ?653.63, for freight of 200 barrels of oil 
and 92 tierces of lard, brought from New 
Orleans to Boston, in the summer of 1854. 
There were two bills of lading, in one of 
which the respondents were the consignees, 
and the other had been assigned to them; 
and, on the whole consignment, they had 
advanced to nearly the value of the goods. 
On the arrival of the vessel at Boston, they 
received the goods, except as mentioned 
hereafter. The whole number of packages 
was delivered, but on gauging and weighing, 
it was found that 1,032 gallons (equal to 27 
barrels,) of the oil, and 1,905 pounds of the 
lard had been lost by leakage. The respond- 
ents, not controverting the deliveiT of the 
packages, alleged a non-deliveiy of a part 
of said goods, and that the residue were not 
delivered in like good order and condition 
as when received; and also, that the libel- 
lants, after receiving said goods, or a part 
of them, (but before bills of lading were 
signed,) permitted them to lie upon the levee 
In New Orleans, for two days, exposed to 
the sun, whereby the casks were injured, and 
a loss by leakage caused. The llbellants al- 
leged due and proper care of the goods while 
in their possession. 

H. A. Scudder, for libellants, claimed: 1st. 
That the respondents, as consignees, had not 
sufficient legal interest in the goods to main- 
tain a claim for damages; that the contract 
for carriage was with the shippers; and that, 
until the respondents received the goods, 
there was no contract between them and the 
libellants, and that the cause of action, if 
any, accrued before that time. 2d. That no 
damages could be claimed, under a bill of 
lading, for injuries happening to -goods prior 
to the date of such bill. 3d. That If the re- 
spondents had sufficient interest to maintain 
an action for damages, yet it could not be 
set up in defence, or by way of recoupment 
to the claim for freight. And to this point 
were cited, Abb. Shlpp, 517; Davidson r. 



Grwynne, 12 East, 381; Sheels v. Davles, 4 
Camp. 119, 6 Taunt. 65. 

Thomas H. Russell, for respondents, cited, 
as to the first point, that the contract was 
with the assignees; Abb. Shipp. 421. And 
upon the third point, Ben. Adm. § 41; Conk. 
Adm. 13, 15;. 2 Pars. Cont 427; Chit Cont. 
656; Hunt v! Otis Co., 4 Mete. [Mass.] 464; 
Moulton V. Trask, 9 Mete. [Mass.] 577; Farns- 
worth V. Garrard, 1 Camp. 38; Fisher v, 
Samuda, Id. 190; Basteu v. Butter, 7 East, 
479; 1 Scam. 463; 5 Watts, 446; 6 Watts, 
435; Willard v. Dorr [Case No. 17,680]; 
Spurr V. Pearson [Id. 13,268]; Abb. Shipp. 
427, 652, note, and eases cited; Curt Merch. 
Seam. 305, 306. 

D 

SPRAGtJE, District Judge, In deciding the 
cause, overruled the first objection. On the 
second point, he held that the liability of the 
carrier commenced with the receipt by him 
of the goods. The bill of lading acknowl- 
edges that the goods have been "shipped" 
prior to its date; it may have been several 
days prior; the obligation of the carrier be- 
gins at the time of the shipment, although 
the document, which is taken as the evi- 
dence of the reception and contract, may be 
of a subsequent date. 

Upon the third point his honor said: There 
have been several cases in this court in 
which this defence ^vas set up and sustained, 
but in those cases, the counsel for the libel- 
lant did not raise the question, whether or 
not such defence could be legally made. The 
text-books cited by the libellants, seem to 
be full to the point, that it could not. The 
cases there cited in support of this doctrine; 
were Davidson v. Gwynne, 12 East, 331, and 
Sheels v. Davies, 4 Camp. 119, also reported 
6 Taunt 65. These were both decisions of 
the common law courts; and the earliest, 
that in 12 East, was not a case which de- 
cided the point for which' it was cited. The 
question there, was upon the pleadings. The 
plaintiff having agreed, inter alia, to per- 
form a certain voyage, and to sail with con- 
voy, sued and alleged performance of the 
voyage, but did not allege a sailing with 
convoy. The pleadings were held sufficient. 
Another point was this: the plaintiff having 
alleged a delivery of the goods in like good 
order and condition as when received, and it 
appearing that certain chests of tea had 
been damaged by the negligence of the car- 
riers, it was insisted, that the plaintiff could 
not recover his freight; but the court held 
that he might recover his treight, and that 
the defendant had his cross-action for his 
damages; but the question does not appear 
to have been raised, whether he might not 
also have his remedy by recoupment in the 
same suit. 

The case in 6 Taunt, is an authority to 
the point for which it was cited by the llbel- 
lant's counsel; but the common law courts 
of Llassachusetts hold a different doctrine. 
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See ace. Sedg. Dam. (2d Ed.) p. 145, e. 17. 
This, too, is an admiralty court, whicli is 
not bound by tbe decisions of common law 
courts, in a question of remedy. No author- 
ity has been cited, that this defence -will not 
be allowed by a court of admiralty. On the 
contrary, the language of Judge Story, in 
the case of "Willard v. Dorr [supra], is broad 
enough to cover the defence, although not 
expressing it in terms. Considering the ques- 
tion upon principle, there seems to be no 
reason for not allowing this defence. The 
libellant claims under a contract for freight. 
The defence goes to the question how much, 
if anything, he ought to recover for serv- 
ices under that contract. The claim and the 
defence are on the same contract, and the 
evidence necessary in each may, to a consid- 
erable extent, be the same, as, for instance, 
on the question of the delivery of the goods 
by the libellant. 

It is true, there is no general doctrine of 
set-off recognized in the admiralty; and if 
the damage to the respondent be greater 
than the whole freight, there can be no de- 
cree against the lihellants for the excess. The 
respondents are not bound to resort to this 
mode of indemnity. They may have a cross- 
libel, if they so elect, and that must be the 
remedy, if they seek to recover more than 
the amount of the fi-eight. If the respond- 
ents elect to set up the damages, by way 
of recoupment, in a suit against them, for 
freight, and the amount of the damages is 
greater than the amount of the freight, I 
should not sustain a ncAV libel afterwards 
for the excess. See ace. Britton v. Turner, 
6 N. H. 481; Fabbricotti v. Launitz, 3 Sandf. 
743; Nichols v. Tremlett [Case No. 10,247]. 
To refuse to allow this defence, might cause 
much embarrassment to respondents, as in 
the case of a claim against a foreign ship, 
which may have left the port before the li- 
bel for freight is brought. To put the re- 
spondent's to a cross-libel for damages In 
such a case, might be a denial of justice. 

It is further to be observed, that this is a 
question of remedy, and not a question of 
right. It would lead to embarrassments, if 
different courts held different doctrines up- 
on the rights of parties; but as to the ques- 
tion of remedies, each court will administer 
■ them according to its constitution and juris- 
diction. I shall allow this defence. It has 
beefi proved, That there was negligence on 
the part of the ship; and that the respond- 
ents are entitled to recover some damages. 
A more difficult question is, to what amount. 
It appears from the evidence, that some 
loss would necessarily attend the transpor- 
tation of those articles, at that time of the 
year. I am satisfied, that the great loss in 
this ease, (above the necessary leakage,) was 
partly attributable to the negligence of the 
carrier, and partly to the negligence or mis- 
fortune of the shipper or consignee, and that 
it is not practicable to ascertain for how 
much of the loss the one partj", or the oth- 



er, is, in fact, responsible. I am, therefore, 
obliged to adopt some arbitrary rule in de- 
termining the amount to be allowed the re- 
spondents. An analogy may be found in the^ 
rule adopted by courts of admiralty, in cases 
of collision, when both parties are in fault. 
In such cases, the aggregate amount of the 
damages is divided equally between the par- 
ties. 

Let the decree be made up by deducting 
for the ordinary leakage, two gallons per bar- 
rel, and three pounds per tierce. And de- 
duct from the amount of the freight one- 
half of the residue of the loss; and each 
party is to pay one-half of the aggregate 
costs. 
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SNOW v. EDWARDS. 

[2 Lowell, 273; 7 Am. Law Rev. 362.] i 

District Court, D. Massachusetts. Sept., 1873. 

Practice is Admiralty — Decree — Reheakisg — 
Defaplted Actioks— Libel for Review. 

1. Courts of admiralty have power to vary 
tlieir own decrees. 

[Cited in The Mad^e, 31 Fed. 927.] 

2. In the American practice, a summary re- 
hearing, on motion, can be granted only during 
the term at which the decree was made. 

3. In defaulted actions, the summary jurisdic- 
tion to rehear is limited to ten days, irrespective 
of terms of court, by admiralty rule 40 of the 
supreme court. 

4. After the term has passed in ordinary eases, 
and after ten days in defaiilted cases, the 'court 
can entertain a libel of review. 

5. Decisions and dicta on the foregoing sub- 
jects exanained. 

6. In a libel for review by the defendant in a 
defaulted action, he may contradict tlie officer's 
return in that action. 

Review in admiralty. A libel for wages of 
the libellant's minor son on two fishing voy- 
ages was filed in December, 1871. The mar- 
shal returned personal service on the defend- 
ant [Joseph Edwards], and he was defaulted; 
and, after an ex parte hearing, a decree was 
rendered for the libellant, [Ephraim Snow] 
Jan. 18, 1872, and execution was issued after 
the lapse of ten days thereafter. On the 4th 
of February the defendant in that suit pe- 
titioned for a stay of proceedings and a re- 
view, on affidavit that he had received no 
notice of the action, and had a valid defence 
to the merits thereof. Upon this- an order to 
show cause was issued; but, owing to the 
death of one of the proctors, nothing was done 
about the case until now, when the libellant 
moved to dismiss the petition for a rehearing. 

A- French, for petitioner. 
F. Goodwin, for respondent. 

LOWELL, District Judge. Doubts have 
sometimes been expressed whether an admii-- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by pei-mis- 
sion, 7 Am. Law Rev. 362, contains only a 
partial report.] 
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alty court could vary its own decrees. But it 
will be found that, with the exception of two 
decisions in the court of appeal in prize causes, 
those doubts have been thrown out in cases 
which called for no decision of the question, 
and that, whenever the point itself has been 
passed upon, the power has been found to 
exist, and has been exercised. 

The earliest recorded doubts, and those 
which have exercised the greatest influence on 
the minds of succeeding judges, are those of 
Lord Stowell, expressed in The Vrou Her- 
mina, -1 C. Eob. Adm. 168, and The Fortitude, 
2 Dods. 58, in passages often cited and va- 
riously interpreted, though they are considered 
by Mr. Justice Story, Judge Sprague, and Mr. 
Ghitty, to mean that the power exists, though 
it should be cautiously exercised. 2 Chit 
Gen. Prac. 538; The New England, infra; 
Janvrin v. Smith, infra. If we turn from the 
dicta of this learned judge to his decisions, 
we shall find, in two cases, not so often quoted 
as the dicta, that he varied his own decrees. 
In The Herstelder, 1 C. Rob. Adm. 114, Sir 
W. Scott had condemned a Dutch vessel as 
prize; and, in a note at the end of the report 
(page 118), we are told that the court, fifteen 
days afterwards, expressed great dissatisfac- 
tion that the vessel was lying in a port in 
Norway instead of at Plymouth, as described 
in the proceedings, and he ordered the register 
to annul the decree. This is decisive, for the 
jurisdiction of the court to pass on the ques- 
tion of prize in such circumstances was im- 
doubted; and it was, therefore, a reversal of 
a valid dea-ee. The Fortuna, 4 O. Rob. Adm. 
278, seems to me an almost equally important 
case in this discussion. There, a final decree 
had been made to restore a cargo, and after- 
wards the captors came in and asked for an 
allowance for freight; and the court so order- 
ed, although the objection was taken that the 
order would be ulti-a vires. It is true that 
this proceeding is called a new case in one 
part of the report; but it was really an open- 
ing of the decree between the same parties, 
and what had been an absolute order- for res- 
toration was changed to a conditional one. 
If it was a new case at all, it must have been 
by way of review. 

In 1839, Dr. Lushington varied a decree 
which had been made by his predecessor. 
The Monarch, 1 W. Rob. Adm. 21. And this 
case has, I suppose, fully established the prac- 
tice in England. Coote, Adm. Prac. 63. It 
may be said that the decree was interlocu- 
tory; but it was one which disposed of the 
merits of the cause, leaving only damages to 
be assessed; so that it was a final decree, ex- 
cepting for the purposes of an appeal, and no 
distinction was taken on that ground; but the 
power was denied in argument on tlie author- 
ity of The Elizabeth, 2 Act. 58. That book I 
have not at hand; but, from the statement of 
the case in 2 Priteh. Adm. Dig. tit. "Practice," 
No. 1,058, it seems that the court of appeals 
refused to vary its own decree, as being con- 
trary to its practice. In The Geheimrath, re- 



ported in a note to The Elizabeth, the same 
court is said to have intimated that there 
might be a remedy in another shape, under- 
stood by Story, J., to mean a libel of review. 
The New England [Case No. 10,151], As to 
The Elizabeth, it may be observed that a 
comt of appeal may well establish a different 
practice from that which would be proper for 
one of original jurisdiction, because in the 
court of appeal there is much less room for 
surprise and mistake; indeed, scarcely any 
danger, except from absolute fraud, which, I 
suppose, any court would relieve against. I 
may add, that our court of last resort is under- 
stood to be ready to revise its own judgments 
during the term, and in some exceptional 
eases afterwards. Hudson v. Guestier, 7 
Cranch [11 TJ. S.] 1; The Palmyra, 12 Wheat. 
[25 U. S.] 1; Alviso v. TJ. S., G Wall. [73 U. 
S,] 457. But whatever may have been the 
practice in the court which decided The Eliza- 
beth, it is not binding on the court of admi- 
ralty, as appears by The Monarch. 

In the American cases, too, some doubts 
have been expressed by eminent judges; but 
the decisions have varied former decrees. See 
United States v. The Glamorgan [Case No. 
15,214]; The Enterprise [Cases Nos. 4,497 and 
4,500]; The New England [supi-a]. We find a 
distinction taken in this country between a 
summary application to the court during the 
term at which the decree was made, and a 
libel of review after the term has passed. 
Terms of court were not known in equity and 
admiralty, and are still of little consequence 
in those courts; but, under the statutes of the 
United States, which appoint terms for all 
courts, the practice has groAvn up of consider- 
ing decrees in equity as enrolled at the end of 
the term, by analogy to the practice at law. 
During the term, the decrees can be reviewed 
on motion or petition, and afterwards by bill 
of review, at any time within five years. 
Cameron v. M'Roberts, 3 Wheat. [16 U. S.] 
591; McMicken v. Perin, 18 How. [59 U. S.] 
507; Brockett v. Brockett, 2 How. [43 U. S.] 
238; Whiting v. Bank of U. S., 13 Pet. [38 U. 
S.] 6; Story, Bq. PI. § 403- 

Mr. Justice Curtis decided that' courts of ad- 
miralty are within the rale which limits the 
power to gi-ant a summary rehearing to the 
term at which the decree was rendered. Unit- 
ed States V. The Glamorgan [supra]. And no 
doubt he would, if the case had required any 
decision of the affirmative, have held that dur- 
ing the term they had such a power; for Jt 
is one that all courts in this country, civil and 
criminal, exercise, when justice requires it. 
In 1830, Judge Betts decided that he could 
not vaiy his decree, on motion, after the term. 
The Martha [Case No. 9,144]. He doubted 
whether any practice had been established in 
the admiralty courts, to vary decrees at any 
time, or under any circumstances, though he 
said they had a clear right to establish such a 
practice; and he further doubted whether all 
power was not gone when final process had 
been executed. In 1838^ the same learned 
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judge published his Hand-Book of Practice, in 
which he repeated and enlarged on these opin- 
ions; and in the same year he made rules 
Nos. 156 and 157, for the practice of his court 
upon this subject, by which he required a 
summary motion for rehearing to be made at 
the term, and required libels for review to be 
filed before enrolment of the decree or the re- 
turn of final process; meaning, perhaps, the 
enrolment when no final process was requir- 
ed, and the i-eturn of the process, when there 
was any. The decision of The Maitha, refus- 
ing to vary a decree, on motion, for a mis- 
take of law, after the term had passed, was in 
accordance with American practice. But if 
■ the reasons for the judgment were, as they ap- 
pear to have been, that a court can enlarge 
its own powers by a mle of its own making, 
or that it should refuse to exercise an admit- 
ted power until it has seen fit to regulate its 
own practice, they cannot so well be defended. 

In 1839. before the decisions in either The 
Martha or The Monarch had been published, 
Mr. Justice Story considered this subject with 
his usual fulness of research aud discussion, 
and said that he had not the slightest doubt 
of the competency of a court of admiralty to 
rehear a cause, pending the term, and before 
the decree was enrolled. He went on to show 
that, by the American practice, decrees were 
usually considei-ed to be enrolled at the end 
of the term. Concerning a Ubel of review 
after the term, his opinion leans decidedly in 
favor of such a jurisdiction. The New Eng- 
land, ubi supra. Mr. Justice Grier, in the case 
in which he expresses a doubt about libels of 
review, considers it clear that the court may 
grant a rehearing before execution executed, 
according to a rule of the district court for 
the Eastern district of Pennsylvania. The 
Enteiprise, ubi supra. 

In 1842, Judge Sprague took jurisdiction of 
a libel of review filed after the term,' in an 
opinion in which he denies the soundness of 
the distinction taken by Judge Betts, as to 
process having been fully executed. His rea- 
soning is made with evident reference to the 
opinion expressed in Judge Betts' book, then 
lately published, though he does not cite it. 
Janvrin v. Smith [Case No. 7,220]. In 1846, 
he granted a rehearing in a case which had 
been fully tried; and on the rehearing he re- 
versed his former decree, as it would seem 
from a note at the end of the report of the 
case. Perkins v. Hill [Id. 10,986]. The. rec- 
ords do not show that he entered a formal 
decree in conformity with his first opinion; 
but the prevaiUng party might have had it 
entered as of course. In 1849, the same learn- 
ed judge varied a decree fifteen days after it 
had been made and had been fully executed, 
by requiring a libellant, on motion of a third 
person interested in certain proceeds in the 
registry, to repay into court tlie sum of one 
hundred dollars, out of a larger sum which 
had been decreed him out of those proceeds 
by a mistake on the libellant's part in making 
up his decree, and that a mistake not ax)parent 



on the record. 21 Records, p. 189; 34 Records, 
p. 135. In 1863, Mr. Justice Davis, of the 
supreme court, upheld the jurisdiction of the 
district com-t to entertain a libel of review 
after the term had passed. Northwestern Car 
Co. V. Hopkins [Case No. 10,334]. 

It appeal's, then, that the power of an ad- 
miralty court of original jurisdiction to vary 
its own decrees has been freely exercised in 
England and in America, and has never been 
denied in any case that called for a determi- 
nation of the question, excepting that in 
America the summary process by motion has 
been held to be inapplicable after the term, 
which is the American equivalent of a decree 
enrolled, and, on the whole, a very convenient 
one; and excepting that some courts appear 
to consider the power gone after the return of 
final process. 

There is a further difficulty in this ease, 
from the fact that this was a defaulted ac- 
tion, and rule 40 of the supreme court regu- 
lates such actions to a certain extent, by 
saying that the court of admiralty may, on 
motion of the defendant and the payment of 
costs, rescind the decree m any suit in which, 
on account of his contumacy and default, the 
matter of the libel shall have been decreed 
against him, and gi-ant a rehearing thereof, 
at any time within ten days after the ^decree 
has been entered. It cannot be understood 
that this x-ule is intended to take away the 
jurisdiction of libels of review generally, be- 
cause it makes no mention of any but de- 
faulted actions. If, by mistake or fraud, a 
libel should be pronounced deserted, or if in 
any contested case, as were some of those I 
have above cited, justice could only be had 
by a libel of review, this rule does not touch 
them. And. upon considei-ation, I am of 
opinion, and so decide, that the supreme 
court, in passing this rule in 1845, while 
Judge Story was still on the bench, and must 
have had in mind the doctrines discitssed ■ 
and the opinions expressed in The New Eng- 
land, did not intend to regulate libels of re- 
view at- all, but only to do what, indeed, the 
language of the rule fairly impoi-ts, provide 
for the rights of any defendant to have such 
an ex parte decree rescinded on motion, 
though the term should have lapsed within 
ten days. It is probable that the practice in 
defaulted actions was in need of regulation 
at that time. The old practice of the ad- 
miralty was very slow and cautious in that 
class of cases. It required a delay of a 
year and a day in all actions in rem, where 
no claimant appeared; and this was recog- 
nized as the rule so late as 1839, by the su- 
preme court of Alabama. Head v. Owen, 9 
Port. (Ala.) 180; and it is still the rule in 
orize causes, when condemnation is asked 
for on mere default. The Julia [Case No. 
7,576]. In personal actions, there were moni- 
tions, defaults, and decrees, in great num- 
bers, before execution; and, I suppose, by 
the early piuctice a decree was not entered 
on the merits in personal actions until an 
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ippearance had been compelled by attaeli- 
ment. Although, therefore, a mere motion 
cannot he entertained after ten days, I do 
not believe the rule -was Intended to deprive 
a defendant who has had no notice of the 
action, or, for any other reason, is entitled 
to review it, of his libel of review. A claim- 
ant, say, in an action in rem, whose ship has 
been seized, but who has had no actual no- 
tice, or was unable to attend; or in the case 
put by Judge Sprague, of a service by at- 
tachment of goods or effects without personal 
service; or in the case at bar, if it be true 
that the wrong person was served with pro- 
cess, there is no other remedy; for the ap- 
peal, like the motion for rehearing, is limited 
to ten days. 

Janvrin v. Smith [supra] was a defaulted 
-action; but as it was decided about three 
years before the rules of the supreme court 
were adopted, it is not an authority for their 
interpretation; though, in the opinion as pub- 
lished in 1861, there is a reference to the 
rules as if they existed in 1812, an oversight, 
no doubt, in revising the opinion for the 
press, but one which tends to show that 
-Judge Sprague, who himself revised the opin- 
ions, saw nothing in the rules adverse to his 
decision. The case which is reported on ap- 
peal as The Enterprise [Case No. 4,497] con- 
sisted of two actions, in one of which a de- 
cree by default was opened by Judge Sprague; 
but, on examining the docket and records, I 
find that the account of the case given is in- 
correct, in this, that the application was not 
made after the adjournment of the court 
without day, but before, and, what is of 
more importance, it was made within ten 
days after the decree; so that it is not an 
4iuthority upon the point now in judgment. 
However, for the reasons I have given, I 
think a libel of review may be matutained 
after ten days. 

The last point is, that the officer's return 
-of personal service on the defendant is con- 
clusive. I might have thought so, but for 
the very important case of Brewer v. Holmes, 
1 Mete. (Mass.) 288, in which the supreme 
-court of this state, giving their opinion by 
Sbaw, 0. J., held, that on a petition for re- 
view under the statute of Massachusetts, 
which, like a libel for review, is an equitable 
proceeding, the plaintiff in review, who was 
the defendant in the original action, might 
prove, in contradiction of the officer's return, 
that he had received no notice of the action. 
By reference to that opinion, it will be found 
not to rest on any ambiguity in the return, 
or other circumstance peculiar to that case, 
as was ably argued before me, but upon the 
broad doctrine of equity and justice, in con- 
tradistinction to technical rules. It was ar- 
gued in that case that the petitioner might 
have his remedy against the officer for a false 
return; to which the leai*ned judge replies: 
"Supposing he could, which may be doubted, 
the result would be that the present respond- 
■ent, the original plaintiff, would have a sum 



of money, which, in the case supposed, he 
had no just claim to recover, and the officer 
would be compelled to pay a like sum for a 
slight and perfectly innocent mistake. An 
officer goes to a house to leave a summons 
with- John Smith. Not knowing the person, 
he is led to believe, without fault of anybody, 
that his brother, James Smith, is the man he 
is looking for; and he leaves the summons 
with him, and makes his return accordingly. 
This is a false return. If somebody must 
necessarily suffer loss, it is, no doubt, right 
that it should fall on him who made it. But, 
if it is seasonably discovered in time to pre- 
vent loss to anybody, why should not the 
remedy be applied, and the rights of all par- 
ties be secured?" I am content to follow the 
reasoning and practice of that case. 

The application here is scarcely formal 
enough to be called a libel of review, though 
it is so indoi-sed. I think, however, as the 
whole matter has stood open by the tacit con- 
sent of the parties, and no rights have been 
changed, that I may treat this as an applica- 
tion for leave to file a libel of review. That 
is an application which should accompany 
the libel; and the practif^e snouid be, I sup- 
pose, to hear the preliminarv auesnon nrsr, 
as is done in nearly all cases under the state 
statute. "When I heard argument the other 
day, I understood that the parties were only 
prepared to present the legal aspects of the 
case, and so I did not go into the evidence 
concerning want of service. It would be 
hardly worth while to have two more hear- 
ings, and I will hear the jJarties on the whole 
case. The petitioner should at once prepare 
a formal libel, of which a precedent will be 
found in Janvrin v. Smith, 25 Records, p. 
345, and I have no doubt the respondent will 
waive notice; and then the Case can be heard 
as soon as possible on all che questions to- 
gether. If the decree snouid be varied, the 
present respondent will have the right to 
take all the questions, including the power 
of this court in the premises, to the court of 
appeal. Libel of review to be filed within 
one week. 
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SNOW V. The INOA. 
' [17 Belts, D. 0. MS. 28.] 
District Conrt, S. D. New York, Nov. 6, 1849. 

SHIPPIXG — DAStAGE TO CARGO — DELIVERY ON 
TVHAKF — PlACISG in STOREHOUSE — 

Notice. 
[1. Delivery of goods upon the wharf is not a 
delivery to the consignee, unless he has author- • 
ized such a delivery, or there is proof of a well- 
defined and notorious custom to that effect.] 

[2. Placing gpods in a public storehouse with- 
out notice to the consijifnee, when he is known, 
does not release the liability of the ship for their 
safe keeping and ultimate safe delivery.] 
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[3. Publication of notice in a newspaper, re- 
quiring consignees to present their permits within 
five days, or the goods will be sent to the pub- 
lie store, is not sufficient to charge a consignee 
with notice, in the absence of positive provision 
of law to that effect, or proof that the notice 
actually reached himj 

[This was a libel by Nathaniel Snow 
against the bark Inca to recover damages 
for injury to goods.] 

BY THE COURT. The bills of lading exe- 
cuted by the master of the barque at Mar- 
seilles admitted the casks therein referred to 
to have been i-eceived on board in good 
order, "weight and contents unknown." On 
the inspection of the contents at the public 
store in this city, it was found that the 
cream of tartar was damaged, and that dam- 
age was estimated by the public examiner 
at 25 per cent. That estimate he confirmed 
on his examination in court as a witness. The 
theory of the libellant is that the drug was 
injured from the casks' having been badly 
stowed, and being wet by bilge water, in 
which was also dissolved portions of a bar- 
rel of verdigris, stove on the passage. Two 
port wardens and the public examiner testi- 
fy that the injui-y arose in that manner. 
Two druggists and chemists of great ex- 
perience and learning testify on the part of 
the claimants that it is impossible, from the 
description given of the injui-y, to determine 
whetlier it was caused by dampness from 
salt or fresh water; and the first mate testi- 
fied that the barrels in question were landed 
on the wharf from the vessel, and lay there, 
exposed to the melting of snow, for a day 
and night, or longer. In the judgment of the 
last-named witness, such exposure would 
account for the stains to the casks and con- 
tents described as the alleged injury. It 
must be taken as established, upon the 
proofs before the court, that the goods were 
laden on board in good order. The responsi- 
bility of the ship then becomes absolute so 
to deliver them, the dangers of the sea ex- 
cepted. The defence, equally with the prose- 
cution, unite in proving that no damage ac- 
crued from the perils of the sea; the vessel 
did not leak, and shipped no water. 

The claimants prove by the master the 
casks were taken out of the ship in as good 
order as they were received on board, and 
this, it is contended, is a delivery and acquit- ' 
tance under the bill of lading. No permit 
was obtained for the delivery of these goods, 
and they were, by general order, sent to the 
public store. The delivery on the wharf is 
in no ease a delivery to the consignee, with- 
out evidence of his authorization so to 
make it, or at least proof of a well-defined 
and notorious custom to that efCect. Ost- 
rander v. Brown, 15 Johns. 39; Gibson v. 
Culver, 17 TVend, 305; House v. The Lex- 
ington [Case No. 6,737]; The Grafton [Id. 5.- 
656]. Placing the goods in a public store, 
without notice to the consignee, when he is 
known, would not release the liability of the 



ship for their safe keeping and ultimate safe- 
delivery. House v. The Lexington [supra]; 
Burgthal v. The George Skolfleld [Case No. 
2,155]. It would therefore not relieve the 
claimants from their responsibility, if it be 
proved that the damage accrued by wet or 
dampness to the casks on the dock. The 
ship had no right to leave them there with- 
out previous notice to the consignees. I lay 
little stress on this branch of the case, be- 
cause the mate is contradicted by Jervis, the 
customhouse inspector, and the circumstances 
of the case support his evidence, against 
that of the mate, in this particulai*. The 
only proof of notice is the publication in the 
newspapers requiring the owners and con- 
signees of goods on board the ship to present 
their permits within five days, or that the 
goods would be sent to the public store. No 
evidence is offered raising an implication 
that the claimants had seen those publica- 
tions. The insertion of notice in the public- 
papers does not charge a party with knowl- 
edge of it, unless it be made evidence by 
positive law, or some circumstance be proved 
indicating that it actually reached the party 
interested to receive it. 1 Phil. Ev. 4082; 
Id. 77 (Cow. & W. Notes, 1145, 1146). Evi- 
dence is not, therefore, furnished, authoriz- 
ing the claimants to place the goods upon 
the dock, and leave them exposed there to 
injury from dampness. The mate swears 
the casks lay on the wharf, in the snow, 
and, in the opinion of experts, such exposure 
would account for the iujurj-, the cream of 
tartar was subsequently found to have sus- 
tained; but as before remarked, the mate 
is probably mistaken as to this fact. 

It is unnecessary to consider what effect 
sending the goods to the public store would 
have on the contract in this case. The con- 
signees were not named in the bill of lad- 
ing, and no evidence is given that the mas- 
ter or owners of the barque knew to whom 
the goods were to be delivered. It is not 
intended to say, under such circumstances, 
the ship may be made liable for injuries to- 
the goods in the public store, nor but that 
the notices given in the newspapers were 
sufficient to justify sending the goods there. 
But it is clearly proved that the goods were 
not exposed to dampness in the store, and 
could not, therefore, have been so injured 
at that place; and upon the question wheth- 
er the injury arose from internal causes, or 
from fresh water or bilge water, the clear 
preponderance of evidence is that it was oc- 
casioned by one or the other of the two lat- 
ter causes, and not from inherent defects, 
for neither of which the ship must be held 
responsible, whether the damage accrued on 
shipboard or on the dock. 

The evidence is reasonably satisfaetorj' 
that the injury was 25 per cent, upon the 
value of the contents in the damaged casks. 
The value of the nine casks not being prov- 
ed, a reference must be had to ascertain that 
value, unless it be agreed between the par- 
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ties, and a decf-ee be rendered in favor of 
the libelliiiits for 25 per cent., tlaereon, with 
costs to be taxed. 
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Case Wo. 13,146. 

SNOW et al. v. MILES. 

[3 Cliff. 6OS.31 

Circuit Court, D. Khode Island. June Term, 
.1873. 

AcTio>r— Form— Objections— Wai vek— Inteiinai, 

Revenue Stamp—Pleading— Payment — 

Contracts — Sale. 

1. Objections to the form of an action are 
usually con.sidered as waived by the submission 
of a ease to the decision of the court upon an 
agreed statement of facts, unless such objec- 
tions are expressly reserved for the considera- 
tion of the tribunal to which the submission is 
made. 

2. Where a contract was alleged to be shown 
bv letters, it was Itdd that all objection to their 
admissibility on the ground that they were not 
stamped— the act of congress then requiring con- 
tracts in writing to be stamped — ^was waived by 
the annexing of tlie letters, without reservation, 
to the agreed statement of facts under which 
the case was submitted. 

3. Where the declaration contains the general 
counts in addition to a special count which may 
contain many causes of action, the payment of 
money into court, generally upon the whole 
declaration, is not an admission of the- defend- 
ant's liability, upon the special count. 

4. By such payment the defendant does not 
admit any specific contract; the only effect is, 
that he admits a liability on some one or more 
of the causes of contract set out in the declara- 
tion, not exceeding the amount paid into court. 

[Cited in The Rossend Castle, 30 Fed. 464.] 

5. An offer of a bargain from one person to 
another imposes no obligation upon the one un- 
less it is accepted by the other according to its 
terms. 

6. Departure from or qualification of those 
terms invalidates the offer. 

7. Until the terms of the agreement have re- 
ceived the assent of both parties, the negotia- 
tion is open and imposes no obligation. 

This "was an action of assumpsit [by J. L. 
Snow and D. B. Lewis against Dawson 
Miles], and the ease came before the couxi; 
upon an agreed statement of facts. On the 
2oth of November, 1868, the parties entered 
into a written contract, as set forth in the 
declaration, in which the defendant prom- 
ised to deliver to the plaintiffs, on or before 
the 15th of February of the next year, two 
hundred tons of logwood of a good mer- 
chantable quality on the wharf at Boston, at 
§19.50 gold per ton, and the agreed state- 
ment showed that he failed to deliver the log- 
wood at the time specified in the contract 
Importations failing, the^ defendant, on the 
13th of May, 1869, wrote to the plaintiffs 
that he did not wish that any expenses 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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should be incurred in the matter; that he- 
had two small vessels of one hundred and 
si-yty tons each in the foreign market, which 
he had directed his agent to load with log- 
wood without regard to price, and that he 
believed the vessels would get cargoes, and 
that the vessels should "be here," that is, 
wonld arrive in the port of Boston during 
the next month.. Pursuant to these repre- 
sentations he requested the plaintiffs to await 
the arrival of those vessels, assuring them 
that thereupon he would deliver tlie log- 
wood, as specified in the written conti-act. 
They replied upon the 15th of the same 
month, accepting the proposition, and re- 
quested the defendant to advise them of the 
arrival of the vessels, and stated to the ef- 
fect that they, when so advised, -would 
promptly inform him how to ship tlie log- 
wood to them, evidently showing that they 
did not expect any further communication 
from him until the vessels should arrive. 
Delay followed, and on the 8th of .Tuly the 
plaintiffs wrote again to the defendant, re- 
ferring to his last letter, and requested a re- 
ply by return mail in explanation of the de- 
lay to deliver the logwood. None appeared 
to have been sent until the 23d of September 
following, when the defendant, wrote to the 
plaintiffs that he was prepared to deliver 
the logwood, and requested them to state on 
what wharf they would have it landed. Re- 
ceiving no satisfactory reply to their letter of 
the 8th of July, the plaintiffs on the follow- 
ing day commenced the present action, claim- 
ing damages for the non-fulfilment of the 
contract. 

Thurston, Ripley & Co., for plaintiffs. 
Edmund Burke, for defendant 

CLIFFORD, Circuit Justice, Damages are 
claimed in the first count for the breach of 
the contract made on the 13th of May, 1869, 
for the delivery of two hundred tons of log- 
wood in the month of June following; but 
the declaration contains a second count, in 
which the original contract is set forth ac- 
cording to its tenor and effect and which 
contains the further allegation that the time 
for the delivery of the logwood was subse- 
quently postponed, and the breach alleged 
is that the defendant did not deliver the 
same during the month of June, as stipulat- 
ed between the parties in the form of the 
contract as modified; appended to the spe- 
cial counts are counts also for goods sold 
and delivered, and the common counts. 

Argument to show that the defendant wds 
guilty of a breach of his contract is unneces- 
sary, as that is admitted. The only ques- 
tion of much impoi-tance submitted to the 
court in the agreed statement being, whether 
the damages of the plaintiffs shall be as- 
sessed as of the 15th of February next after 
the date of the original contract, or as of the 
30th of June of the same year. It is admit- 
ted by the defendant that he is liable for a. 
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breach of his contract, the only question 
being- -whether the damages shall be the dif- 
ference between contract price and the mar- 
ket value of the logwood in Februai-y, 1869, 
or tlie June of the same year. Some doubts 
are expressed by the defendant whether the 
declaration is sufficient to warrant a judg-- 
ment for the plaintiffs if the court adopts the 
first theory, which, as he contends, is the 
only theory the facts will sustain; but the 
court is of the opinion that those doubts are 
without any foundation, as the agreed state- 
ment in terms submits that question to the 
determination of the court. 

Objections to the form of the action are 
usually considered as waived, by submitting 
tUe case to the decision of the court upon 
an agreed statement of facts, unless such ob- 
jections are expressly reserved for the con- 
sideration of the tribunal to which the sub- 
mission is made. Ellsworth y. Brewer, 11 
Pick. 318; Kimball v. Preston, 2 Gi-ay, 567; 
Scudder v. Worcester, 11 Cush. 574. 

But it is not necessary to resort to that 
well-settled rule of practice in this ease, be- 
cause it is expressly stipulated between the 
parties that the question for the examina- 
tion of the court is whether the damages 
shall be computed as of the date first men- 
tioned, or of the second date, which is all 
that need be said upon the subject. 

Suppose that is so, then the defendant ad- 
mits that he is liable in damages for the 
difference between the contract price of the 
logwood and the market price of tlie article 
on the 15th of February, when he contracted 
to deliver it to the plaintiffs. Large dam- 
ages, however, are claimed by the plaintiffs, 
as the market price of the article increased 
before the 30th of June in the same year, 
when, as they contend, tlie breach of con- 
tract actually took place. 

Their theory is, that the time for the de- 
livery was extended, by mutual consent of 
the parties, from the 15th of February to the 
30th of June, as evidenced by the correspond- 
ence. Two auswei"s are made by the de- 
fendant to that proposition: 1st. He con- 
tends that it amounts to a new contract, and 
that it cannot be supported as a new con- 
tract, as the letters composing the corre- 
spondence are without the requisite stamps. 
2d. His second proposition is, that the theo- 
ry is not supported by the true construction 
of the letters. 1st. Strong doubts ai*e enter- 
tained whether letters of the kind are re- 
quired to be stamped, as no one of them 
contains a contract; but the better answer 
to the objection in this case is, that the let- 
ters are not offered to prove a new contract, 
but only to show that the condition of the 
subsisting contract between the parties was 
waived; but if it were otherwise, the objec- 
tion cannot prevail, as the act of congress 
does not make the contract void for want of 
a stamp. Contracts not stamped are not ad- 
missible in evidence; but the objection in 
this ease comes too late, as the letters with- 



out any objection or reserva^on of any kind 
are annexed to and made a part of the state- 
ment of facts, and must therefore be consid- 
ered as before the court by the consent of 
both parties, as evidence in the case. 

Before discussing the second question, it 
may be important to inquire whether the act 
of defendant in paying money into court ad- 
mits the claim of the plaintiffs, as set forth 
in his second special count. It appears that 
the defendant, at the return term, under the 
common rule, paid $400 into court, and the 
plaintiffs, four days before the agreed state- 
ment of facts was signed, took the same out 
of court 

Serious question would arise if the writ 
contained only the special count, alleging tlie 
breach in June, whether that paj'ment into 
court, under the common i-ule, did not admit 
the breach as alleged, and entitle the plain- 
tiffs to a judgment on that count. 

Besides the special counts, however, the dec- 
laration contains a general count of indebita- 
tus assumpsit, and the common counts in such 
a case. The better opinion, as tested by more 
recent authorities, is, that the payment of 
money into court is not an admission of all 
the counts in the declaration. WTiere there is 
a count on a special conti-act, togetlier with 
the general indebitatus counts, the payment of 
money, generally upon the whole declaration, 
says Phillips, is an admission of the defend- 
ant's liability upon the special count, and 
there are other authorities to the same effect. 
1 Phil. Ev. 4 (Am. Ed. by Edwards, 788); 
Jones V. Hoar, 5 Pick. 290; Himtington v. 
American Bank, 6 Pick. 347. 

Undoubtedly the rule is so where a special 
cause of action only is set out in the declara- 
tion; but tlie nile is now well settled other- 
wise, where the declaration, as in the present 
case, contains the general counts in addition 
to a special count which may include many 
causes of action, as the defendant in such 
cases, by payment of money into comt, does 
not admit any specific contract, the only ef- 
fect being that he admits a liability on some 
one or more of the causes of action set out 
in the declaration, not exceeding the amount 
paid into court. Hubbard v, Knous, 7 Cush. 
557. 

Repeated decisions have established that 
rule both in England and in this countrj-. 
Kingham v. Robins, 5 Mees. & W. 94; Archer 
V. English, 1 Man. & G. 873; Story v. Finnis, 
6 Exch. 123. Evidently, therefore, the case 
must depend upon the legal effect of the let- 
ters given in evidence, as the agreed state- 
ment confers no authority upon the court to 
di-aw any other inferences than such as their 
language imports. Weighed in that light, I 
am of the opinion that those letters do not 
establish a mutual agreement between the 
parties to extend the time of delivery, as al- 
leged in the plaintiffs' declaration. 

Coming to the correspondence, the defend- 
ant, in his letter of May 13, states to the ef- 
fect that he has two small vessels at Jamaica, 
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one hundred and sixty tons each, that should 
lie here next month, and that he has ordered 
his brother to load them -with logwood at any 
price, "therefore I want you to await their 
arrival, Tvhen the first shall be delivered to 
you"; addhig, "Sooner or later you -will get 
your two hundred tons of logwood." Such 
language cannot be construed into an absolute 
promise or statement that the vessels Avould 
arrive in June, nor that the two hundred tons 
of logwood would be delivered in June, but 
only that he confidently expected that the ves- 
sels would arrive in June, and that the plain- 
tifi:s, on their arrival, should have their con- 
ti-act filled, as originally promised. Grant 
all that, still the suggestion is, that the plaui- 
tiffs understood the matter differently, and 
reference is made to their letter as proving 
that suggestion, and it must be admitted thai 
its tendency is that -way, as they say in their 
reply, "Yours is received, advising you are 
to have two cargoes of logwood fi-om Jamaica 
next month, and proposing to fill our con- 
tract from these vessels. We accept the 
proposition, and will thank you to advise the 
arrival of the vessels, when we will promptly 
give" the necessary directions. 

It is an undeniable principle of the law of 
conti-acts that an ofEer of a bargain from one 
person to another unposes no obligation up- 
on the former unless it is accepted by the 
latter according to the terms in which the of- 
fer was made; any qualification of or depar- 
ture from those terms invalidates the offer, 
unless the same be agreed to by the person 
who made it; until the terms of the agree- 
ment have received the assent of both par- 
ties the negotiation is open, and imposes no 
obligation upon either. Elliason v. Henshaw, 
4 Wheat. [17 U. S.] 228. 

Beyond all doubt the reply of the plaintiffs 
to the offer made by the defendant is a wide 
departure from the proposition tendered by 
the latter, and it is quite probable that the 
modification of the proposition offered was 
made for the purpose of securing better terms 
than those proposed by the defendant in his 
letter; but the insuperable difficulty in the 
plaintiffs' case is, that the agreed statement 
does not show that the suggested modification 
of the offer was ever accepted by the defend- 
ant; and the rule is that until the terms of 
the agreement have received the assent of 
both parties, the negotiation is open. Taken 
as made, the offer was never accepted by the 
plaintiffs; and there is no evidence whatev- 
er to show that the defendant ever accepted 
the modification suggested by the plaintiffs, 
but both parties suffered the matter to drop 
without completing any new arrangement, so 
that the question must turn upon the con- 
struction of the first letter of the defendant; 
and in respect to that, it is clear that he did 
not make an absolute offer to deliver the 
logwood in June, as assumed in the declara- 
tion. All he did was to express a confident 
opinion that the vessels would arrive in .Tune, 
and promised to the effect that the plaintiffs 



should have their logwood from the first cargo; 
but they never accepted tnose terms, and the 
matter was suffered to drop without any new 
ari-angement having been accepted. Tested 
by these views, it is clear that the plaintiffs 
are entitled to recover as damages the dif- 
ference between the contract price of the log- 
wood and the market value of the same on 
the 15th of February, at the time the defend- 
ant stipulated to deliver the same in the orig- 
inal contract. 
Hearing if necessary as to judgment 
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SNOW V. TAPLEY. 

[3 Ban. & A. 228; i 13 O. G. 548.] 

.Circuit Court, D. Massachusetts. Feb. 4, 
1878. 

Patests — Noveltt. 

The invention claimed in letters patent issued 
to George K. Snow, December 17, 1872, num- 
bered 134,105, for machine for uniting .paper 
and cloth: Held, not invalid for want of nov- 
elty. 

[This was a bill in equity by George K. 
Snow against George W. Tapley for the in- 
fringement of letters patent No. 134,105, 
granted to complainant December 17, 1872.] 

Chauncey Smith and Benjamin F. Thurs- 
ton, for complainant. 

Charles F. Blake, Edmund Wetmore, and 
William A. Jenner, for defendant. 

SHEPLBY, Circuit Judge. In this case, 
upon a review of the evidence, I find: 

First That the letters patent issued to com- 
plainant, December 17, 1872, numbered 131,- 
105, are not void by reason of any anticipa- 
tion of the invention therein desciibed by the 
description in the English letters patent to 
Eugene Corliss, or by any use proved in the 
case of the Corliss machine. 

Second. That the Gibson machine, set up in 
the answer of the defendant, was not an 
abandoned experiment or an abandoned ma- 
chine, the disuse of the machine for a time,, 
proved in the case, being satisfactorily ac- 
counted for by proof of eii'cumstances con- 
nected with demand and supply of the prod- 
uct and independent of the efficiency of the 
mechanism, and, therefore, that the use of 
the Gibson machine was, and is, open to the 
defendant 

Third. That a material and essential step 
in the pi'ocess of continuously uniting paper 
and cloth taken from separate roUs or pack- 
ages, described in the patent of the complain- 
ant and in the first claim of the letters pat- 
ent issued to him, is the process of applying 
paste or other adhesive material to the cloth 
alone, hy passing the cloth through or past 
the paste in the manner and by the instru- 

1 [Reported by Hubert A. Banning; Esq., .ancl 
Henry Arden, Esq., and here reprinted by per* 
mission.] 
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mentalities described in the specifications 
and drawings of said patent, 

Fourtii, I do not find in any contrivance 
proved to exist prior to Snow's invention, or 
in any process proved to have been practised 
prior to the invention of his process or art, 
any anticipation of Snow's process as a whole, 
treating his mode of applying the paste to 
the cloth, as I have in the third clause, as an 
essential element in his process. 

Fifth. I allow the defendant to amend his 
answer (motion for leave so to do having 
been made before final argument), to allege 
that the patentee has forfeited his right to a 
patent, by allowing the invention to be in 
public use and on sale in this country for 
more than two years before the application 
for the patent was made. 

Sixths An interlocutory decree will be 
drawn up and submitted to the court in ac- 
cordance with these findings; the case, after 
the amended answer is filed, will be opened 
for tixe taking of testimony by either party 
for the space of sixty days thereafter, on the 
issue solely of prior public use and sale, and 
no other issue; such amended answer to be 
filed within ten days. 
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SNOW V. TAYLOR. 

[4 Ban. & A. 5; i 14 O- G. 861.] 

Circuit Court, D. Massachusetts. Oct. 9, 1878. 

Patents— Paper Collaks — Method of Cutting 
— Patentable Invention. 

Letters patent No. 132,547, granted to George 
K. Snow, October 29th, 1872, for a method of 
cutting collars from sheets of paper, etc., the 
claim of which is for: "The method of cutting 
two or more series of collars, side by side, from 
a strip of paper, or other suitable material, in 
such a manner that the wide parts of the col- 
lar of one series shall come opposite to the nar- 
row parts of the adjoining series, substantially 
as described." held, in view of the state of the 
art, not to describe a patentable invention. 

[Cited in Walker v. Rawson, Case No. 17,- 
083.] 

[This was a bill in equity by George K. 
Snow against "S''arnun N. Taylor for the in- 
fringement of letters patent No. 132,547, 
granted to complainant October 29, 1872.] 

Chauncey Smith and William W. Swan, for 
complainant. 

Edmund Wetmore and William A. Jenner, 
for defendant. 

LOWELL, District Judge. This suit was 
brought for the infringement of two patents; 
but as to one of them no evidence was taken, 
and it is not now under consideration. Pat- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



ent No. 132,547, which is the one in contro- 
versy was issued to the complainant in Oc- 
tober, 1872. It states the saving of material 
which is obtained by cutting out collars in 
such a way as to bring the wide parts of one 
series opposite the narrow parts of the ad- 
joining series, and gives several illustrative 
figures or patterns of collars cut in this mode 
from a strip of paper. The claim is for: 
"The method of cutting two or more series of 
collars, side by side, from a strip of paper, 
or other suitable material, in such a manner 
that the wide parts of the collar of one series 
shall come opposite to the narrow parts of 
the adjoining series, substantially as de- 
scribed." 

That linen collars have been cut in this 
mode, by hand, long before the date of the 
invention is admitted. It is further a matter 
of common knowledge, and is mentioned by 
some of the witnesses, that, in various branch- 
es of manufacture, material has been cut in 
such a way as to bring the wide part of one 
article of the manufacture against the narrow 
part of the next, so as to save material. In 
this state of facts, it is clear that a patent 
for this mode of using material for collars is 
not patentable. See Milligan & H. Glue Co. 
V. Upton [Case No. 9,607], decided in this dis- 
trict, October, 1874, and the cases cited in 
the opinion of Clifitord, J. That decision has 
lately been affirmed by the supreme court. 
See, also, case decided at the same term of 
this court, in which the appeal was not prose- 
cuted, and the decree was afiii-med. Need- 
ham V. Washburn [Id. 10,082]; and Brown 
V. Piper, 91 U. S. 37. 

The complainant contends that his claim 
may be limited to collars cut from a strip pre- 
cisely wide enough for two collars or two 
series of collars, and for cutting such a strip 
so that each edge of the strip shall form an 
edge of each collar. If such a limitation were 
adopted, we think the method described would 
only be a neat application of a well known 
operation— that is to say, the only improve- 
ment would be in cutting a strip of precisely 
the proper width for two collars, and would 
not be patentable. But the patentee, by his 
description, his drawings, and his claim, dis- 
tinctly refuses to be thus limited. As he is 
not content with claiming whatever of ma- 
chinery or other means he may have invented 
for cutting collars— and it is understood that 
he has patents for these— but attempts to mo- 
nopolize a well known mode of cutting gen- 
erally, independently of means, we must pro- 
nounce his patent void. 

Bill dismissed with costs. 
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SNOW V, WOPE. 

[2 Curt. 301.] 1 

Oircuit Court, D. Massachusetts. May Term, 
1855.2 

.Seasien— Shipping Akticles— Act of Congress 

— ^PowEB OF Master to Imprison— 

Tort. 

1. If the shipping articles do not sufficiently 
describe the voyage, the seaman may leave the 
vessel at any time; and if the master imprison 
him because he refuses to remain and do duty 
-on board, this is a tort. 

[Cited in The Gem, Case No. 5,304.] 

2. A description of a voyage in the articles, 
■as being, "from the port of Boston to Valpa- 
raiso, and other ports in the Pacific Ocean, at 
and from thence home, direct, or via ports in the 
Eest Indies, or Europe," is not a compliance 
■Nvith the requirement of the 1st section of the 
act of July 20, 1790 (1 Stat. 131), and the con- 
tract is void by the 10th article of the 1st sec- 
tion of the act of July 20, 1840 (5 Stat. 395). 

[Cited in The Hermine, Case No. 6,409.] 

3. The power of the master to imprison the 
fieamen on shore, Jidd not to exist in this case. 

[Cited in The Elwin Kreplin, Case No. 4,427.] 

[Appeal from the district court of the Unit- 
•ed States for the district of Massachusetts.] 
In admiralty. 

Mr. Dehon, for appellant. 
O. G. Thomas, contra. 

OUKTIS, Circuit Justice. The appellee, Ed- 
■ward. Wope, filed, his libel in the district court, 
^igainst Loring Snow, alleging that the latter 
was master of the ship Loochoo, on a voyage 
from Boston to Valparaiso; that the libellant 
■was a mariner on board, and was entitled to 
be discharged on arrival at Valparaiso; that 
he there requested the master to dischai-ge 
him, and, instead of doing so, the master eaus- 
•ed him to be imprisoned by the local authori- 
ties on shore, for the space of thirty-four days, 
in a common prison of the place; and when 
brought on board, at tlie expiration of that 
time, in order to compel him to do duty on 
the passage to the United States, confined him 
in irons without food for the space of about 
twenty-four hours. Both the . confinement in 
the prison, on shore, and afterwards on ship- 
board, are admitted; and the alleged justifica- 
tion is, that the libellant, being bound to con- 
tinue on board and do his duty as a mariner, 
insisted on being discharged at Valparaiso, and 
refused to do any more duty on board; and 
the imprisonment on both occasions was re- 
sorted to necessarily, as a means to reduce the 
libellant to due subordination. The first ques- 
tion is, whether the libellant was entitled to 
his discharge at Valparaiso; for, if he was, 
the imprisonment on shore and on shipboard, 
was illegal. I am of opinion he was entitled 
"to his discharge. 

By the 1st section of the act of congress of 
July 20, 1790, it is provided, that the master 

1 [Reported by Hon. B. K. Curtis, Circuit Jus- 
i;ice.] 

2 [Affirming Case No. 18,042.] 



of such a vessel as this, bound on a foreign 
voyage, shall make an agreement, in writ- 
ing or print, with every seaman or mariner, 
"declaring the voyage or voyages, term or 
terms of time, for which such seaman or 
mariner shall be shipped." And if the sea- 
man shall not have signed such a contract, 
he is declared not bound by the regulations, 
nor subject to the penalties of the act. The 
act of congress of July 20, 1840, in the 
tenth article of its first section, declares: 
"All shipments of seamen made contrary to 
this and other acts of congress,, shall be 
void; and any seaman so shipped may leave 
the service at any time," &c. 

The articles signed by Wope, describe the 
voyage to be, "from the port of Boston to 
Valparaiso, and other ports in the Pacific 
Ocean, at and from thence home, direct, or 
via ports in the East Indies, or Europe." It 
would have been within this description, 
after leaving Valpai-also, to sail to any num- 
ber of ports in the Pacific Ocean, then to 
visit in succession every port in the East 
Indies, or in Europe, and to occupy such 
time In their passages and in staying in the 
different ports, as the master, \inder the 
directions of the owner of the ship, might 
think fit. It is manifest that no definite 
and specific voyage, nor even any limited 
number of voyages is here described; but 
libeity exists to carry on any number of 
voyages, during such time as the vessel may 
last, at the discretion of the master, pro- 
vided that the first port to which the ves- 
sel goes is Valparaiso, and her ultimate poi-t 
of destination is Boston. These are the only 
fixed termini, and between them, there are 
no limits of time, and scarcely any of space. 
If this is a sufficient description to satisfy 
the requirement of the act, it is an idle re- 
quirement, and affords no protection to the 
seaman. It leaves him bound for a service, 
which is not perpetual, only because the ves- 
sel may not last as long as his life; or it 
may be the pleasure of the master or own- 
er to terminate it by a return to the home 
port of the vessel. Now I cannot concur in 
the opinion of Judge Hopkinson,— Magee v. 
The Moss [Case No. 8,944],— that when arti- 
cles contain too broad a description of a 
voyage to satisfy the requirement of the act 
of congress, a court of admiralty will take 
care that an oppressive use is not made of 
it, but that as long as the master does only 
what the court thinks reasonable, under such 
articles, the seaman cannot leave the service. 
Independent of the expi'ess provisions of the 
act of 1840, I should prefer the contrary 
opinion of Judge Ware,— Pratt v. Thomas 
[Id. 11,377]. But under the act of 1840, I 
take it to be clear, that if the owner or 
master has not obeyed the act of 1790, in 
describing the voyage or voyages in the arti- 
cles, the seaman may leave the service at 
any time. In my opinion, it was not obeyed 
in this case. 

I feel no inclination to strain after a con- 
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stniction of the description of the voyage, 
which might by possibility bring it within 
the act of congress. The master or owner 
chooses his own phraseology, and should 
take care to use such as will not give rise 
to any suspicion, that he designed to have 
the contract vague, to leave him the more 
power over the men. The policy of the law 
forbids this. I know many commercial en- 
terprises are so undefined at their outset, 
that they cannot be described by precise 
geographical limits. Such are most whaling 
voyages. But some description of the chai*- 
aeter of the voyage, or the term of time not 
to be exceeded, can, with due care, give to 
these contracts that certainty, which justice 
to the men, as well as the positive demands 
of the act of congress, require. 

Jly opinion therefore is, that Wope was 
entitled to his discharge when he requested 
it, and consequently that his imprisonment 
was illegal. But if he had not been entitled 
to it, I should still be of opinion, that the 
master committed a tort, by confining him 
on shore in the common prison. The consul 
of the United States for that port was ab- 
sent. His clerk came on board and saw the 
libellant, and told him he was not entitled 
to his discharge, and appears to have aided 
the master to procure the interposition of 
the local authorities. If this had been done 
by the consul, under the powers conferred 
on him by the act of congress of .Tuly 20, 
1840, and there was no illegality in the con- 
duet of the master in applying to him for his 
action in the matter, then, as was held by 
this court in Jordan v. Williams [Case No. 
7,528], the master would not have been lia- 
ble for such imprisonment. But no one but 
a duly appointed consul or commercial agent 
of the United States, is intrusted by the act 
of congress, witli power to employ the local 
authorities to cheek insubordination. No 
justification can be found in the act of the 
clerk or assistant of the consul. The master 
must rely in this case upon the authority 
with which he is clothed, by the marine 
law, to imprison his men; and if it had been 
true, that the libellant was bound to con- 
tinue on board and do dutj', and that he in- 
sisted on his discharge and refused duty, 
no ease existed for confining him in a for- 
eign jail; especially in such a prison as is 
described by the testimony in this ease. It 
is suggested, that the vessel was lying in a 
roadstead, taking in cargo, and that people 
from the shore were frequently on bcai'd; 
and that four others of the men were com- 
bined witli the libellant, and also refused 
duty. But the crew and officers were twen- 
ty-one, all told; there was no insubordina- 
tion among the rest of the crew; nor was 
there any difficulty with these men, save 
that they claimed a right to be discharged, 
as they alleged, pursuant to the contract 
made with them in Boston. Under these 
circumstances, there was no such necessity 
for removing the men on shore, and confin- 



ing them in the common prison of the place, 
as can justify the master in doing so. 1 
have not thought it necessary to investigate 
minutely, the question whether the libellant 
was entitled to his discharge at Valparaiso, 
hj virtue of a stipulation to that effect made 
by him with the shipping master, at the 
time he signed the articles, and which he be- 
lieved the shipping master put down on the 
articles. The testimony on this point is con- 
flicting, and the phraseology of the articles, 
standing by itself, is equivocal. If I were 
obliged to decide either way, I should proba- 
bly say that I was not dissatisfied with the 
finding of the district judge on this subject. 
But I am convinced the libellant believed he 
was entitled to his discharge, and on the 
other hand that the master had no knowl- 
edge of the special stipulation on which the 
libellant relied; and that the master acted in 
good faith, in refusing to discharge him. 
As the master committed a toi-t, he must pay 
such damages as to indemnify the libellant, 
even though he acted under the belief that 
he was doing his duty. I must say, however, 
that his omission to visit the men, while 
at the prison, and his total neglect of their 
necessities there, which is not satisfactorily 
accounted for, in my judgment aggravates 
his wrong. But I shall not disturb the de- 
cree of the district court as it respects the 
amount of damages. In an action of tort, 
when the damages are within the sound dis- 
cretion of the court, of the fii-st instance, 
either some error in principle, or a pretty 
wide departure from my individual views 
respecting their amount, would alone induce 
me to reverse a decree, in order to change 
the damages. I perceive no such departure, 
and no such error in this case. By an 
amendment, the libellant claims additional 
damages for bringing him to Boston, and 
leaving him here instead of at Valparaiso. 
But it was admitted that wages had been 
sued for and recovered for the entire voy- 
age; and I think this prevents the libellant 
from treating the master as a wrongdoer, in 
bringing him to Boston, instead of leavinjr 
him at Valpai-aiso. 

The decree of the district court is affirmed, 
with six per cent, damages, and costs. 

[See Case No. 13,141.] 



Case No. 13,150. 

SNOWDEN V. McGUIRB. 

[2 Cranch, O. 0. 6.] i 

Circuit Court, District of Columbia. .Tuly 
Term, 1810. 

Evidence — Costs — Correcting Verdict. 

1. In an action of assault and battery, the 
questions, "Who printed the handbill?" and 
"Where was it printed?" are too general; not 
showing any agency of the defendant. 

1 [Reported by Hon. W^illiam Cranch, Chief 
Judge.] 
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2. If the 5nry give only one cent damages, 
believing that it would carry costs, when it 
would not, they will not he permitted, after the 
verdict has heen taken and they have been dis- 
charged from the cause, to go out again to alter 
their verdict. 

Assault and battery. 

TEDS COURT refused to suffer the plain- 
tiff's witness to be asked by the plaintiff's 
counsel where the handbill was printed, as be- 
ing too general. THE COURT, for the same 
reason, refused to suffer the witness to be ask- 
ed who prmted it. (THRUSTON, J., absent.) 

After the verdict had been taken for one cent 
damages, and the Juiy Lad been discharged 
from the cause and retired from the bar, but 
not out of tlie passage to the court-house, the 
foreman came into court, and infonned the 
court that they had understood that one cent 
damages would carry the costs; and that 
they supposed, as llie assault was admitted, 
they were bound by law to give damages 
enough to carry the costs, but they now under- 
stood that one cent would not carry the costs. 

Mr. Taylor, for plaintiff, praj'ed the court to 
suffer the jury to retire again and con,*ect 
their verdict, and stated that such was the 
practice in Virginia. 

Mr. Jones, for defendant, oojeeted. 

THE COURT (THRUSTON, Circuit Judge, 
absent) refused. 



SNOWDEN C&IILLETT v.). See Case No. 9,- 
• 600. 



Case JSTo. 13,151. 

SNOWDEN V. PIERCE. 

[2 Hayw. & Haz. 386.] i 

Circuit Court, District of Columbia. 1861. 

Patents— Examiseus—Appeal— Act March 2, 
1861 — Secuetino Ixventiox. 

1. Under the circumstances of this case, it 
was not necessary for the appellapt to go before 
the examiner-in-ehief under the new law, and 
then appeal to the commissioner, before ap- 
pealing to this court. It would give the act of 
JIarch 2d, 1861, a retrospective operation. 

2. The principle laid down by the court in 
Lovering v. Dutcher, governs this: That an in- 
ventor, tc entitle him to the protection of the 
law, must be diligent in obtaining a patent. 
That, by delay and neglect to give the public 
his invention in presenting it at the patent of- 
fiee, he forfeits all claim to receive a patent. 

In April, 18G0, Thomas Snowden,. United 
States inspector at the port of Pittsburg, ob- 
tained a patent on a valuable improvement 
in heating the feed water of steam boilers, by 
the direct agency of the live steam in the boil- 
er. Subsequently Ephraim Pierce and Wm. 
JlcClurg made separate application for pat- 
ents for the same invention. The commis- 
sioner of patents, according to the law of- 
patents, declared an interference between the 
patent of Snowden and the said application. 
At the hearing before the patent office, prior- 
ity of invention over McClurg was awarded 



1 [Reported by John A. Hayward, Esq., and 
Geo. C. Hazelton, Esq.] 
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to Snowden, and priority of invention over 
both ilcClurg and Snowden was awarded to 
Pierce. 

DUXLAP, Chief Judge. This was an ap- 
peal by Thomas Snowden, from the decisiou 
of the commissioner of patents in the interfer- 
ence between his patent, No. 27,743, of April 
3, 1860, and the application for a reissue of 
Ephi-aim Pierce's patent, No. 2S,U58, of June 
12, ISCO, and the application of William Mc- 
Clurg. 

The invention in controversy, is for im- 
provements "in heating the supply water for 
steam boilers." The object of Snowdeu's in- 
vention, as stated by the office in its decision 
of March 6, 1861, "is to avoid the inconven- 
ience and danger due to the difference in tem- 
perature Of different parts of the steam en- 
gine boiler, for supplying the water at a low 
temperatux-e, when operating under a high 
pressure of steam; and his mvention con- 
sists in locating the feed water pipe within 
the steam space of the boiler, having one end 
attached to the feed pump, and the other end 
terminating in the water space of the boiler." 
Pierce, in his application for reissue, claims 
the same thing, as does also McClurg in his 
application. The interference was therefore 
rightly declared. McClurg has taken no ap- 
peal to me, from the decision of the office of 
March 6, 1861, and the controversy before me 
is narrowed to the decision only of the con- 
flicting rights of Snowden and Pierce. Mr. 
Leski's reply to Mr. Stanton's argument on 
the merits was ilea with me June 1, 1861, 
and Mi: ITenwiek's closing argument on the 
12th inst, when the case was submitted. 

A preliminary question has been raised as 
to my jurisdiction of this case, the same hav- 
ing been decided, March 6, 1861, four days 
•after the passage of the act of March 2, 18l>l, 
entitled "An act in addition to an act to pro- 
mote the progress of the useful arts." I will 
give iny views generally of the true con- 
struction of this act of March 2, 1861, and 
then of the special circumstances attending 
the decision of this case, in the office. « 

Previous to the passage of the act March 
2, 1861, all judicial acts done in the patent 
office by the primary examiners, or tlie board 
of appeals organized nnder the office regula- 
tions, were, in intendment of law, the ju- 
dicial acts of the commissioner, and had no 
legal validity till sanctioned by ■ him. The 
primary examiners and board of appeals, un- 
der the old system, were the organs of the 
commissioner, to enquire and to enlighten his 
judgment, and, till the commissioner gave 
validity to their judicial acts by his fiat, they 
had no legal existence as judgments. Under 
the act of March 2, 1861, the primary ex- 
aminers and the examiners-in-chief are, by 
the terms of the act, recognized as judicial 
officers, acting independently of the commis- 
sioner, who can only control them when their 
judgments, in due course, come before the 
commissioner on appeal. Tiie commissioner. 
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under tbis act of March 2, 1861, can give no 
judgment till the appeal reaches him, and this 
cannot he done till the judgment of the pri- 
maiy examiner has firstbeensubmittedto the 
oxaminers-in-chief. The judges of the cir- 
cuit court of the District of Columbia, by law, 
can entertain no appeal, except from the de- 
cisions of the commissioner. All the de- 
cisions of the office, whether, by examiners 
or the old board of appeals, were, in law, the 
decisions of the commissioner, when sanc- 
tioned by him. When a primary examiner, 
under the old system, refused a patent, or 
decided an interference case, and the com- 
missioner approved such decision, an appeal 
lay directly to one of the judges from such 
decision of the commissioner; not so under 
the new law of 1861. The primary examiners 
and the examiners-in-chief are all by the 
act of 1861, treated as judicial officers, hav- 
ing power, without control, within the sphere 
of their duty, to the exercise of their inde- 
pendent judgment. Their acts under the new 
'law are not, as under the old system, the 
acts of the commissioner, but their own acts. 
They are no longer the mere organs of the 
commissioner, but independent officers. He 
can only reach and overrule .them when their 
judgments come regularly before him on ap- 
peal. 

It follows, therefore, that no judgment now^ 
in any patent case of the character above de- 
scribed can be given by the commissioner till 
it reaches him in due course, by appeal; that 
is to say. the applicant must go from the 
primary examiner, by appeal, to the examin- 
ers-in-chief, and from them, by appeal to. 
the commissioner, and lastly from the com- 
missioner to the judges of the circuit court. 

The appeal to the judges, lies from the de- 
cisions of the commissioner, under the old 
system, and has not been expressly taken 
away. We have no right to infer or conclude 
that it has, been taken away, by implication, 
by the creation of the appeal board of ex- 
aminers-in-chief, with the right of appeal 
from them to the commissioner all such im- 
plication is repelled by the fact, well known, 
that an express repealing clause in the act 
of 1861, on its passage through the legisla- 
ture, was stricken out. 

I think there is no repugnancy, between the 
appeals given by the act of 1861 and the ulti- 
mate appeal to the judges. They may all 
well stand together. The ultimate appeal, to 
the judges, is the same appeal which orig- 
inally, under the old law, laid to the old 
board of examiners outside the office, ap- 
pointed by the secretary of state. This ap- 
peal extended to all final decisions of the com- 
missioner refusing an applicant a patent, or 
determining an interference, and was after- 
wards transferred to the judges of the cir- 
cuit court. I think this appeal to the judges 
still exists, but it can only be exercised after 
the applicant has gone the rounds of all the 
tribunals created by the new law, and after 
the decision of tne commissioner. 



I do not think, however, under the particu- 
lar circumstances of this case, the applicant, 
Snowden, was first bound to have gone to the 
examiner-in-chief under the new law, and 
then to the commissioner, before coming to 
me. His case was submitted to the commis- 
sioner before the passage of the act of March 
2, 1861. All the testimony had been taken, 
and closed, the arguments made, and the 
case in the hands of the commissioner for de- 
cision, before March 2, 1861. To apply the 
act to such a case would give it a retro- 
spective operation. I entertain no doubt, 
therefore, that I have jurisdiction of tliis ap- 
peal. 

On the merits of the dispute between Snow- 
den and Pierce, I need spend but few words. 
The principles to govern it have been care- 
fully considered by me in the case of Lover- 
ing V. Dutcher [Case No. 8,553], decided by 
me May 24, 1861, to which I refer, and the 
authorities cited in it According to Mr., 
Pierce's own account, and the testimony of 
his witness Arthur, he discovered this inven- 
tion in March, 1857, and described it so par- 
ticularly to Ai-thur that he, Arthur, or any 
skillful mechanic, could have applied it prac- 
tically to steamboats. Pierce enjoined se- 
crecy on Arthur, as the witness states, and a 
most important invention, saving expense in 
steam navigation on the Western waters, and 
materially contributing to prevent explosions 
of boilers, and to save human life, and now 
in extensive use, is withheld from the public 
over three yeai-s. Pierce's first movement be- 
ing to file a caveat, on February 9, 1860. 
Even this caveat gave no publicity. It went 
into the secret archives of the office, and was 
probably stimulated by the movements Snow- 
den then had on foot, and was pressing, to 
secure the patent he applied for in the follow- 
ing March, and obtained April 3, 1860. But, 
however this may be, Pierce's gross negli- 
gence in secreting and failing to patent his 
invention for more than two years after its 
discovery forfeits all right in him now to 
claim a patent. His caveat in February, 
1860, was too late. He had lost his right 
then, more than two years having then elaps- 
ed. 

Nor would it do Mr. Pierce any good to 
treat his invention as immature in 1857, and 
in February, 1860, when he filed his caveat, 
asking time to mature it (although Arthur 
proves it perfect in 1857, and capable then to 
be applied to steamboats as now), because he 
would still be in default, and guilty of cul- 
pable negligence. He does not appear to have 
experimented since 1857, or to have used any 
means further to mature his discovery in 
this long period, or to have made any addi- 
tions to it, and cannot and ought not, in that 
aspect of the case, to stand in the way of a 
subsequent original inventor, who had con- 
ceived and diligently pursued the same in- 
vention, and applied for and obtained a pat- 
ent. 

The appellant's first and second reasons of 
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appeal are sustained; and I do, June 25, 1861, 
reverse the judgment of the commissioner of 
patents of aiarch 6, 1861, awarding priority 
of invention and a patent to Ephraim Pierce, 
•on his reissue application. 



Case ISTo. 13,152. 

SNOWDON V. lilNDO. 

[1 Cranch, 0. C. 5G9.] i 

Circuit Court, District of Columbia. July- 
Term, 1809. 

Libel — ActioVable Words— Jostipication". 

It is a libel to print and publish these words, 
■"He is a lying, slanderous rascal;" and it is no 
justification, that the plaintiff had stated what 
was not true, unless he had stated it malicious- 

Jy. 

Case for libel— for printing and publishing 
these words of the plaintiff, "He is a lying, 
slanderous rascal." 

The defendant pleaded, in justification, that 
the plaintiff had untruly published that the 
•dinner was given to Mr. Lewis for his public 
services, when in truth it was given for his 
service to the town of Alexandria, The plea 
did not aver that the plaintifif maliciously, as 
well as falsely, published, &c. 

Demurrer and joinder. 

Mr. C. Lee, for plaintiff. Words written and 
published are actionable, which would not be,' 
if spoken only. Any words written and pub- 
lished, throwing contumely on the party, .are 
iictionable. Villers v. Monsley, 2 Wils. 403; 
Bell V. Stone, 1 Bos. & P. 331; Bull. N. P. 8; 
Esp. N. P. 260. 

Mr. Swann, contra. The declaration is bad; 
the words "lying, slanderous rascal," although 
printed and published, are not libellous and 
actionable. But if the declaration is good, the 
justification is good. 

. THE COURT rendered judgment on the de- 
murrer for the plaintiff. 



Case Wo. 13,153. 

SNYDER V. BRACHEN et al- 

[5 Biss. 60.] 2 

Circuit Court, D, Wisconsin. Jan. Term, 1860. 

Judgment— Release— Retivok. 

A release of a judgment, which has been sub- 
sequently revived by scire facias, cannot be 
pleaded in an action brought on the revived 
Judgment. ■ 



1 [Reported by Hon, William Cranch, Chief 
Judge.] 

2 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



[This is a suit by John Snyder, executor of 
David Snyder, against John Brachen and 
Archibald Stett.l 

MILLER, District Judge. The summons 
was served on John Brachen. The suit is up- 
on a record of a judgment rendered in the 
court of common pleas of Huntingdon county, 
Pennsylvania, by the plaintiff's testator 
against these defendants and one William 
Simpson who has since died. The defendants 
pleaded nul tiel record, and a release in writ- 
ing by plaintiff's testator of Archibald Stett, 
dated September 24, 1850, of his liability on 
the judgment for the consideration of $120, 
in which is an express stipulation that it shall 
not release or discharge Brachen and Simpson 
of their part of the debt. This was originally 
a partnership debt of the several defendants. 

It appears from the record that the judg- 
ment was originally entered against the three 
defendants for $213, with interest, on the 11th 
of March, 1835. A fi, fa. was issued and per- 
sonally served, property sold, and the pro- 
ceeds of sale were applied to previous execu- 
tions. The judgment was revived, on .the re- 
turn of nihil August 15, 184i2. Aliais' scire 
facias to revive judgment was issued to the 
November term, 1857. Nihil returned. No- 
vember 26, 1857, affidavit of defense filed, and 
defendants plead nul tiel record and payment, 
with leave to plead specially. July 16, 1858, 
a jury rendered a verdict for the plaintiffs of 
$478.51, and judgment was entered upon the 
verdict on the 21st of July, 1859. 

Upon inspection of the transcript I am sat- 
isfied that there is such a record. 

The plaintiff demurred to the plea of re- 
lease. The release as set out was no doubt 
given to Stett. But there has been a revival 
of the judgment against the defendants by 
verdict, upon the plea of payment hiterposed, 
which would have entitled the release to be 
read in evidence, and a judgment since the 
date of the release. 

This court is to give to judgments the same' 
force and effect as given to them in the state 
where they were rendered. Now here is a 
Judgment rendered by the court after the date 
of the release pleaded. This is conclusive up- 
on this court, and the demurrer to the plea 
must be sustained. It is a rule that after a 
judgment or revival, we cannot go behind that 
judgment to admit evidence affecting the 
judgment. Nor on a scire facias to revive a 
judgment can evidence be admitted affecting 
the merits of the original judgment, as that 
would have been a defense to the demand up- 
on which the judgment was rendered. De- 
murrer sustained. 

See, also, Cardesa v. Humes, 5 Serg, & R. 
65; Share v. Becker, 8 Serg, & R. 239; Wilson 
V. Hurst [Case No. 17,809]. 
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Case Wo. 13,154. 

SNYDER T. MUTUAL LIFE INS. CO. 

[3 Ins. Law J. 579; 4 Bigelow, Ins. Cas. 424.] 

Circuit Court, E. D. Pennsjivania. May 6, 
1874.1 

Insurance — Life — Conditions —Suicide— How 
Determined — Representations — An- 
swers TO Questions. 

1. The policy contained the condition that if 
the insured died by his own act or hand, wheth- 
er sane or insane, then the policy should he null 
and void. Held, that the plaintiff was bound by 
the condition of the policy, and if the jury be- 
lieved that the insured died by his own hand, 
whether sane or insane, the plaintifE cannot 
I'ecover. 

2. It was a question for the jury to consider 
and decide, whether the insured died by murder 
or suicide, and the burden of proving, to the 
reasonable satisfaction of the jury, that de- 
ceased died by suicide, lay with the defendant; 
otherwise, it was liable. 

3. The fact that the insured was induced by 
the earnest solicitations of agents to take 
large amounts of insurance, and make semi- 
annual or quarterly payments, is no evidence 
that he meditated suicide at the time of in- 
surance. The insured left a written memoran- 
dum, in which he referred to a policy of acci- 
dent insurance as a part of an available fund 
for the payment of his debts. Held, that it was 
for the jury to consider whether this reference 
was evidence of a contemplated violent death, 

4. It was for the jury to consider the facts 
that the insured expected an early settlement 
of his policies of insurance, that they would be 
difficult to collect, that the policy against death 
by accidents was included in the rest, in deter- 
mining the question whether the insured medi- 
tated suicide. 

5. The only answer to the questions in the 
applications, "Have you ever had a disease or 
other attack?" "Have you ever had any se- 
rious illness, disease, or personal injury?" was, 
"Smallpox thirty years since." Held that if 
the insured had a fall on the head, and the in- 
jury was a severe one, or if he had a severe 
concussion on the brain, resxilting from the fall, 
the answer is untrue, and the plaintiff cannot 
recover. The answer to the question in the ap- 
plication, "How long since you were attended 
by any physician, and for what disease? Give 
the name and residence of such physician" — 
was "Not for twenty years." Heldt that if the 
insured, about five years previous, had a severe 
fall on the head, and was attended several 
times by a physician, though employed by a 
railroad company, which is the same in law as 
being employed by the insured, then the answer 
is untrue, the policies are void, and the plain- 
tiff cannot recover. 

At law. 

CADWALADER, District Judge. Gentle- 
men of the jury: On the morning of Satur- 
day, the 22nd of February, 1873, at about 
seven o'clock, two men, driving a wagon 
across the Monoeaey bridge, just at the en- 
trance from the railroad depot, toward Old 
Bethlehem, saw in the water of the MoEtocaey 
creek, as they crossed the bridge, something 
wliieh they looked at, and discovered to be 
a dead body; and one of them had seen at 
just the same place, a few weeks before, the 
dead body of another man, Louis Conner, 
who was murdered, as was reported, and, it 

1 [Affirmed in 93 U. S. 393.] 



seems to have been assumed, in that neigh- 
borhood. It is conceded to be impossible 
that the body could have been where it was 
found through any simple accident, without 
some effort of will of a human creature. 
There is a difficulty, which we will consider 
more particularly hereafter, in comprehend- 
ing how the body could have been where it 
was found without some other agency than 
that of the dead person in his lifetime. The 
stream had not force enough to move it, even 
if the fall had been in the water, but the 
weight of probability is that the fall was in a 
dry place, and not in this shallow stream. The 
body was from 20 to 25 feet— I think you will 
safely say, from the evidence, at least 22 feet— 
from the neai-est point which it could have 
reached from the bridge. Now, it lay thereun- 
til, as I said, some time, which, according to 
the best evidence, I think, must have been be- 
tween ten and eleven o'clock, when a per- 
son, with the assistance of the coroner, got 
it out upon the bank of the creek,— the Mon- 
oeaey,— and there it was ascertained to be 
the body of Monroe Snyder, a citizen of good 
standing in Bethlehem, a man of whom the 
most undisputed account is that at a quar- 
ter past nine, in the evening before, when 
he was in apparently good health and spirits; 
during this period of some thirteen hours, 
more or less, we have accounts which, ac- 
cording to one side or the other of the con- 
tention of the parties, may refer to him, un- 
til a short time after two o'clock, supposing 
him- identified sufficiently by the witnesses 
whose testimony we will have to consider 
hereafter; but from the time before three 
o'clock until the body was seen, at seven 
o'clock, I suppose, at least four hours, we 
have not even the obscurest evidence, or 
ground for conjecture from any distinct fact. 
Now, then, when the body was examined, 
there were four Avounds, one a mortal wound, 
on the head, from which it seems to be fairly 
agreed that he died from suffusion of blood, 
upon the brain, caused by a severe blow. 
That mortal wound and the three wounds 
fi"om an instniment which the surgeons 
think was not sharp-pointed, but of the 
knife kind, these three wounds were not 
mortal; that is to say, though they might 
have caused inflammation from which death 
would have ensued, that could not have oc- 
curred probably for days; but the earliest 
time is said to be eighteen hours, and that 
is much under the time that the other sur- 
geons indicate; probably for two or three 
days, if not much longer, these wounds were 
not necessarily mortal; even then may not 
have caused death. Tlie exact character of 
the wounds,— these three wounds,— much as 
it has been discussed by the counsel, and . 
extended as the testimony is tvova surgeons, 
we know vei*y little of. They were on the 
belly, in the neighborhood of the navel, one 
a little above, and the other below, and one 
moving upward and inward, and the other 
downward and inward, and the third not so- 
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distinctly described, and apparently more 
trifling. These three wounds appear to have 
been about the same widtli at the bottom 
as at the place where the instrument in- 
flicting- them entered the body, and I do not 
think there is any reason to doubt, from the 
testimony, that one of them at least had pen- 
eti*ated the peritoneum, but they were very 
shallow cuts, and the measure of the little 
finger seems to be the greatest length at- 
tributed to them. They were very shallow 
cuts, and so shallow that the one which pen- 
eti"ated the peritoneum must have- barely pen- 
etrated it. They took it for granted that it 
was murder at that time, and pei*haps it 
may not be wholly unimportant, in that 
stage of the cause, that they did, but I am 
not now discussing that. They all took it 
for granted that it had been a murder. No 
idea of suicide then entered anybody's mind, 
and this remai'kable fact is undisputed: That, 
when they stripped the body to examine 
these wounds, they put the inner red shirt, 
the outer white shirt, and the drawers under 
the head, which lay upon them so as to sat- 
urate them with blood. That occuwed al- 
most immediately after the examination, and 
after that, of course, no inspection of the 
<:lothing would help us. Now, gentlemen, it 
is very unsafe here even to argue about prob- 
abilities; the most improbable things are 
sometimes ti*ue, and the most probable 
things sometimes don't happen; but if you 
go for mere probabilities, if the murderer 
stabbed this body after death, it is very 
strange he did not cut deeper; if, on the con- 
ti'ary, the wounds were inflicted during life, 
either by the murderer or by a suicide, there 
is no 'difliculty in finding just such little 
wounds as these. If a man stabs himself, he 
will very likely shrink from cutting deep, 
and if a man stabs another he must do as 
he best can, and though the counsel put them- 
selves in a fencing rather than in a forensic 
attitude, in discussing the question, it would 
be arbitiary to adopt any conclusion of prob- 
ability, except in the event of death; but, if 
death had occurred before these wounds, yon 
will say whether it will be very probable that 
the murderer would not have stmck more 
deeply into his victim. 

Now, these are the external aspects of the 
case, as it was exhibited at the coroner's in- 
quest on post mortem examination. What- 
ever may have been thought then, and we 
don't know, and 1 don't see as we need care, 
there was further investigation, supposed or 
actual further developments, and there arose 
a very natural difference of opinion whether 
this death had occun-ed through murder or 
suicide; the theory of accident not seeming 
to be adopted bj' anybody, and I don't think 
being reasonable. How the body got where 
it was seems to have been a matter of imme- 
diate attention; and of continued thought 
and observation; and what motives were at- 
tributable to the deceased man in case of 
imputed suicide was also a matter of consid- 



erable thought. It is not surprising that two 
parties— that confiicting opinions— arose in 
the community, even if it had been a larger 
one; and there seems to have been a difCer- 
ence veiy soon arising. I say that because 
some of the witnesses appear to have had a 
theory on one side or the other of the ques- 
tion. A difference of opinion naturally arose. 
'I say, whether this was murder or suicide. 

Now, this deceased person, Monroe Snyder, 
had effected certain insurances, on three of 
which, for the sum of thirty thousand dol- 
lars, this action is brought. It is admitted 
that the insurance was made. It is admitted 
that the premiums were paid, or what is 
equivalent, accepted. It is admitted that the 
man died on the day in question. It is ad- 
mitted that due proof of death was made, 
and the admission is such as to dispense with 
the exhibition of the proof, and all these ad- 
missions are made in what are technically 
called the pleadings; that is to say, the writ- 
ten declarations of the parties and the de- 
fendant. The insurance company alleges 
that the insured died by his own act, and the 
policy, by its express terms, is null and void 
if he died by his own act or hand, whether 
sane or insane; and the defendant asks me 
to give you instruction in a point of law,— 
tliat each of the policies sued on was issued 
to and accepted by the insured with the ex- 
press condition and agreement that if the 
insured died by his own act or hand, whether 
sane or insane, then the policies should be 
null and void; and I am asked to say to you 
that, if you believe on the testimony that 
Monroe Snyder died by his own act or hand, 
then the plaintiff cannot recover anything 
for any of the policies, except the premiums 
paid upon the policies, to wit, a certain suni 
of money. I affirm that proposition, and give 
you the instruction as requested. It is ad- 
mitted that the defendant has assumed and 
taken on itself the burden of proving that 
theoiy to your reasonable satisfaction, that 
this man died by his own act or hand,— in 
other words, that the death was caused by 
suicide; and the question or questions wheth- 
er the evidence is incompatible with the con- 
tention on either side, — on one that it was 
suicide, and on the other side that it was 
murder. If the evidence is incompatible 
with one and compatible with the other the^ 
ory, of course, your verdict will be found 
without difficulty, if you reach that conclu- 
sion. But it is difficult to find any such sim- 
ple view of the ease justly, and it becomes 
necessary to weigh opposing theories one 
against the other; then you ai-e to make an 
effort of reason to assume the different con- 
tingencies that are to be considered, to say 
how one or the other is compatible, or more 
compatible, with murder or with suicide,— 
what the difficulties are of adopting the op- 
posing theory; and in doing so, gentlemen, 
you are not (I undertake to give you advic6 
in the matter justly, not mine) to get rid of 
your duty by sheltering yourselves behind 
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a doubt. There should be a plain, manly ef- 
fort to resolve doubts, aud Avbeu a doubt is 
ouce resolved, as I have often said in this 
court, it is no longer a doubt. It is our duty 
to grapple with doubts, and to resolve them 
if we can, and not to say, "Oh, that is a 
doubt, and I will find it in a particular way, 
and get rid of all difficulty and a solemn du- 
ty." You will have to grapple with several 
in this ease, gentlemen; try to resolve doubts 
to tlie best of your ability. If finally you 
cannot resolve doubts, and the ease is so ob- 
scure that it cannot be cleared up, then you 
may at least consider upon whom the burden 
of proof lies, and, if there is a failure of that 
party to relieve itself of the burden of proof, 
then it may become your duty to find a ver- 
dict upon that ground; but it is the veiy last 
standard of duty which ought to govern your 
consciences. j 

The insured is described in the policies as i 
a retired merchant. We have no account of j 
his business before 1866, when he had an 
agency for a slate company, and since that 
time we have some evidence of how he was 
engaged, and it is reasonable from the de- 
scription of him in the policy, and the other 
evidence, to assume that he had some years 
before retired, with what may then have 
been supposed a competency. Now, if Mon- 
roe Snyder retired before the Civil War with 
his competency, say a dwelling-house with 
a stable and a one-horse carriage,— large 
double dwelling-house,— able to fit his son 
out in the neighboring apothecary establish- 
ment, and perhaps w^orth, if clear of incum- 
brances, ?16,000 or more, as it is alleged, 
with what investments we do not know, he 
might have been living very comfortably, 
and have found a sad change when the ex- 
penses of living were doubled; and it is not 
surprising, if the increase of expenditures 
was leading a gradual diminution of capital 
and income, that this gentleman should have 
resorted to speculation to make up the de- 
ficiency, and in a letter or confidential writing 
to his son, which he left behind him, and 
which I shall quote often as I proceed, he 
says to the son: "You know that I always 
tried to do the best I could, but oftentimes 
where I thought I could make something, I 
lost." He seems to have, in other words, 
entered into speculation. He appears to have 
been a kind-hearted man, irresolute, and 
easily influenced by others; the same letter 
shows that. He says: "Don't do as I have 
done; don't let people talk you into any- 
thing, to go security, or indorse notes to the 
banks, and all sorts of such things," Then 
he says: "Whatever you do, don't let people 
belie you. or lie you in things as they did 
me." I suppose he means, "lie you into spec- 
ulations"; that is my judgment of the mean- 
ing, from what he says. "Do the best you 
can, but never go security for anybody, nor 
ever indorse a note for no man, no matter 
who he is. If you manage right, you can get 
along without asking anybody to go security 



for you, or to indorse for you." Then he 
warns him against speculating in corpora- 
tion stocks: "Keep out of these companies, 
for it is worth nothing to be in these large 
companies. Be very careful that you don't 
get cheated so much, and don't let people 
take you into all these things." Then again: 
"If anything should happen to me, sell my 
interest In all those iron mines or ore leases; 
it is too expensive, and very risky business: 
and don't listen to what other people tell 
you, and tend well to your store." Then he 
saj-s again: "Stay out of these companies; 
never go in a company of no kind, for it is 
worth nothing to be in these companies; but 
you are old enough to look a little ahead; 
and don't spend much money on them ii-on 
ore leases; if you can get a little something 
for them, sell; and, if not, let them run out, 
and don't spend much money on them, for 
it's very risky business— lottery business, as 
Mr. Jacob Herstand said." There is a good 
old German name, gentlemen. Then he says: 
"So now, Lewis, keep out of these things, as 
I told you often." That passage struck me. 
It seems that he had then had such conver- 
sations with his son. "As I told you often, 
because it is worth nothing; this mining is 
very risky business; d©n't spend any money 
on them leases what I hold; if you can get 
anything for them, sell them, if not, let 
them run out,— particularly the one at David 
McOrea's, where Tinsman is interested, for 
I don't think he is much better than Lynn, 
and Coffin is about the same, and if you are 
a partner you are in for the debts if she 
makes any," This writing corroborating all. 
he remarks: "I will try and get you out of 
all these things, and stay out. If I do some- 
thing I will do it alone hereafter." 

Now, gentlemen, I have read these passages 
because they give you a sort of biography 
or histoi-y of this man, and the ordinary re- 
sult, I think, appears in the inventory of the 
estate after his death,— that his available 
funds had been diminishing, while his spec- 
ulative investments were increasing. He 
says: "If I could"— This is the ordinai-y re- 
sult, I think,— what I am about to read,— of 
speculation to retrieve diminished capital and 
income. He says, "If I could turn things 
into money, what I would like to sell, I could 
shift it around; but there is no sale for 
nothing at present." Thus he was going be- 
hind-hand, and unless he could make profitr 
out of these speculations; at least, it is not 
for me, but for you, to say whether that is 
the proper meaning of the letter. In the 
meantime, what had he done? He had in- 
sured his life, and he says of that— and he 
writes, 1 think, like a simple-heailed, nat- 
ural man — he says, "I am insured too much; 
it costs me too much to keep it up, or to pay 
the premiums, but I am in now; I will keep 
it up if I can." He says for that purpose^ 
that is, to pay the debts— "I insured so much 
that all my debts can be paid," Now, gen- 
tlemen, this was not after the old fashion 
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■ of Betlilehcm; it was incongruous t6 the lo- 
cality and with the olden time/ and it was 
entirely incongruous with the educational 
opinions or feelings, if I might so state, of 
the deceased man himself. There are some 
curious- traits of the old German, hard mon- 
ey, economical feeling, by which he would 
have liked to have made the rule of his eon- 
duct, and I will remind you of what no doubt 
attracted your attention. He had a safe, as 
you recollect; it has often been referred to. 
Now, in that safe it appears that there was 
'money which he had put apart, belonging to 
two deceased children. 'iHxeve was gold §115, 
silver $91.33, making ?206.33, and the safe 
•was worth $40; and here was a gentleman 
"Whose debts and assets are discussed by 
units of ten thousand dollars by counsel, and 
twenty, thirty, and sixty thousand dollars of 
insurance, and so forth. Now, he writes to 
his son Lewis, "Keep that safe, and the 
gold and silver money what is in the safe; 
keep that without fail." Then he repeats: 
"Don't let that safe go to strangers; keep 
that, and keep the silver and gold money 
which is in it,— the §206. 

Now, gentlemen, there is another thing 
showing the old-fashioned way of this man, 
as he probably was when he became a re- 
tired merchant, expecting it to be enough for 
his old age. Has son, you recollect, he set up 
in business,— at least, that is the fair infer- 
ence from the evidence. Now, as I under- 
stand the passage in this letter, when that 
son was able to pay to the father the ad- 
vance, he paid it, and the father gave him a 
receipt for it, and when the father, expect- 
ing to die insolvent unless his affairs were re- 
trieved, referred to that tiansaction in this 
letter, he was afraid the creditors might con- 
sider it a defense, and he refers the son to 
the receipt. He says: "You will also find a 
receipt for your stock in the drug store, so 
you can hold that; perhaps my creditors 
might tiy to get hold of it; that shows that 
you paid me for it." Now, I read that nat- 
urally, not as anything wrong, or as anything 
the creditors would have a right to take hold 
of, but as what creditors through mistake 
think they had a right to take hold of; and 
he says: "You have paid me for it, and there 
is the receipt." So here was this old-fash- 
ioned, hard-money man, who kept his son in 
good habits of not squandering advances, but 
Keeping to quaint, economical ways while he 
was malcing money, found himself involved 
In a vortex of speculation, and what was, to 
his good old German notions, an awful state 
of things to contend with. That is the way 
E look at his condition. It is for you to say 
whether it is correct It may not have been 
so bad. It is very probable that his condi- 
tion was not anything like as bad as he 
thought, if the arguments of counsel and the 
evidence are correct; but, as he looked at it, 
it was embal-rassed. The counsel for- the 
plaintiff, on the contrary, say that this only 
meant, that he was afraid that the property 



would be sacrificed, and that then the life in- 
sm-ance would be necessary to prevent it, and 
so forth. The jury will say. " 

Now, we have had this deceased man's char- 
acter assailed most violently on one side, and 
praised most emphatically and eloquently on 
the other side. I rather think the arguments 
are about equally mistaken, gentlemen, and 
that, like most human beings, he had his 
faults; they may have been very great faults; 
and, like most human beings, he had his good 
qualities, and that the good qualities were 
commendable, and the faults and weaknesses 
were to be viewed with indulgence, so far as 
he was concerned, and with rigidity, for the 
sake of justice, so far as others are concerned; 
and that is the view we have to take, or that 
ought to be taken of most of us after we are 
dead; and it don't do to assail a man be- 
cause his standard is not, in one respect, that 
of the highest, nor to praise him to the skies 
in other respects. He seems to have had an 
unassailable point of self-respect, if we are 
to judge of the memorials he has left behind. 
Then he had another matter in charge, for 
which he was very much' to blame, but that 
is not the question under tiial here- He had 
used— what at the time probably was not a 
veiy large amount— the money of three young 
women to whom he was guardian; he had 
kept the accounts carefully, and we have eveiy 
reason to believe faithfully, as to the mere 
writings, and they were in the safe,' showing 
exactly what he owed; but he had used the 
jnoney, and he was technically in the relation 
—counsel say he was morally in a worse rela- 
tion—but, as I stated, we are not ti*ying him 
for that. Now, he had a strong desire to see 
justice done to these people. The amouht of 
his deficiency we know exactly^ for Owen 
Beil's child, as he calls her, he was, with in- 
terest, $2,303.89, in arrears; and for Louis 
Berkerstock's two little girls, $949.93; mak- 
ing, say, §3,249.82. 

Then, again, gentlemen, there is what I 
think deserves attention: He had, no doubt, 
stated in these policies,— tfiere is some evi- 
dence of it, I think, in the letter, and he had 
observed. on this probably as of more impor- 
tance in another relation than appears yet. 
He obseived in these policies that the money 
was payable, for he had so made it, to his 
son and wife, respectively. You recollect the 
form of the policy. Now, he seems to have 
been afraid these creditors would not get that 
money from the form of the insurance, and 
this was a thing he did not mean to permit, if 
he could help it. He meant that these in- 
surances should go first to pay his debts; that 
is part of the case; that is of twofold im- 
portance, not merely for the introductory pur- 
pose I am citing it for now, but for an ar- 
biti-ary purpose. He says: "Pay all my 
debts, for I borrowed some money to pay the 
premiums on the insurance, so that my cred- 
itors could perhaps get hold of insurance, and, 
if they could not, pay all my debts, and be a 
man,- so that nobody can say they lost money 
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on your father. You can pay all my debts, 
and bold the property, if you can get the 
money out of the insurance companies, and 
have monej' left. But when you get the 
money out of the insurance companies,, if it 
ever should happen so, don't think you would 
keep the money and not pay the debts." 

Now, gentlemen, this was the man, and 
such were his ordinary relations, and I do 
not think that we can do our duty to this 
case without, in some measure, looking at 
these considerations. I don't mean to say 
that the man did not contemplate suicide, 
but not at the time and in the manner im- 
puted to him. Let us loolr carefully at 
this ease, and see whether he meditated sui- 
cide, and in the manner imputed to him. The 
case, as opened by the defendants, was that 
the deceased made the insurance with the 
view to suicide,— with the premediation to 
commit suicide. I think the evidence refutes 
that wholly. In the fii-st place, that I don't 
think so much of, for the insui-ance agents 
disprove it as far as they can. They say 
they forced this insurance upon him,— that 
they tempted him to it. These are not their 
words, but the substance of what they tes- 
tified,— that they accommodated him in order 
to increase the amounts, and if they had 
not approached him he would not have in- 
sured as much as he did; but he appears 
to have driven a close bargain with them, 
and have required the temptation of an 
abatement of §23 from some $500 more or 
less of premium, and to have had indulgence 
offered by taking notes. He seems to have 
required quarterly instead of annual pay- 
ments, and especially the two insurance 
agents certainly say that, as a general mat- 
ter, they pressed the subject on him, and 
that he generally was reluctant, but I think 
we have much more conclusive evidence 
than that. We have to take, gentlemen, 
this letter, or confidential letter, as a whole; 
if it is used against him, it must be used 
for him. Now, you will recollect, gentlemen, 
that he, in this paper, enjoined particularly 
on his son to take no advantage of the form 
of the insui-anee in order to avoid the pay- 
ment of the debts, but to be a man, and pay 
them. Now, the last of these insumnees is 
made payable to the wife. What does that 
mean? Did he then contemplate suicide with 
a view to pay his debts, and afterward his 
family? Let me be imderstood. This paper 
was written, the whole of it, after the 13th 
of January, when the last insurance was 
made; that is evident from its contents. 
How it came after, we don't know, except 
that it was finished the day before he died. 
Now, after the 13th of January, when the 
last insurance was effected, he wakes up to 
this firm conviction that his creditoi-s would 
not get this money. Did he wish that? On 
the contrary, he takes every measure that a 
man can that his creditors may get the 
money. He therefore would have made that 
last policy, not in the name of his wife, not 



even In the name of his son, but he woiild 
have made it in his own name, that his 
creditors would have got it. Now, I do not 
know whether you agree with me, gentlemen, 
but I don't think that it is fair to take that 
last letter of his, and tear it up, and spit 
upon it— to use a vulgar expression. He 
says in that, that the insurances were for his 
creditors, not for his family. If he had 
meditated suicide when he wrote that letter 
and made those policies, the money would 
have been payable so his executors could 
have got it for the creditors,— at least, so 
it strikes me. You will decide for your- 
selves; but I think this important only for 
this reason, for the sake of truth. It is, for 
the decision of the case, of no impoi-tance 
whether he afterward conceived the idea 
of suicide, or entertained it when the in- 
sui-ance was effected. It is the same thing, 
in the legal result, but it is important that we 
should get at the truth, by whatever means, 
because, if we get upon the path by un- 
truthful means, we get off the track, and 
don't know where we shall lose ourselves; 
and for that reason I have thought it my 
duty, in this painful case, to do justice to this 
man's memory, for he has an awful account 
to settle, of debts; and in this respect I think 
injustice has been done him, and that there 
is not the least ground to impute to him an 
intention to take his life when he made the 
last of these insurances; but, as I said be- 
fore, that is not, I think, the question. The 
true question is whether, after that last poli- 
cy was effected, this man, considering the 
desperate condition of his affaii-s if he lived, 
and the favorable condition to his family if 
the insurances were received by them, did not 
conceive, but meditate with more or less of 
resolution, the thought of taking his own 
life. If that is made a subject of serious 
inquiry, and I think, gentlemen, that it is, 
if you go into probabilities, much more 
probable that when this simple-hearted man, 
as I think he seems to have been, found 
himself in this vortex of difficulties, not able 
to look his affairs in the face,— when he saw 
that he had the insurance to this large 
amount,— that the thought or temptation, or 
whatever it may be called, may have come 
into his mind; and that is the inquiry which 
we must approach with candid and serious 
thought. Now here the evidence is twofold: 
First, the letter; and secondly, the occur- 
rences which immediately preceded and fol- 
lowed it. When I say immediately preceded, 
I say immediately preceded the last stage of 
it. Gentlemen of the jury, this paper is not, 
independently of its particular contents, of 
an extraordinary kind, as I can see, at all. 
I mean to say that there is nothing surprising 
in a man's leaving confidential directions to 
his only son and heir, as to what shall be 
done after he is dead,— the sort of directions 
that are not to go into a will. I suppose 
there are few men in this courtroom, and 
probably few on the juiy, who have not had 
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large experience of sucli papers. Men give 
special directions wliicli don't concern the 
world at large. I am not now speaking of 
this paper in particular. I am only speaking 
of the character of such documents. These 
are among the most difficult questions that 
lawyers have to meet,— as to whether such 
post mortuary documents are testamentary 
or not. That is to say, they must be proved 
as such, or may be kept as confidential pa- 
pers. There is nothing in the direction to 
keep such a paper secret, unless the con- 
fidence. There is nothing extraordinary in 
all that, that I can see; but, gentlemen, in 
order to get rid of the prejudice that 9ught 
not to attach to the subject, I have made 
these remarks, because I don't mean to say 
that the paper is one which you can get rid 
•of in this way, but I do wish a just and 
proper and unprejudiced introduction to it 

Now, there are two views of this paper 
■called a letter. One is that it was a post 
mortuary, confidential communication to the 
son and heir; the other, that it was a letter 
■of one contemplating suicide; and there is a 
third view, perhaps, that it was partly each, 
and that it was the production of a man who, 
though he contemplated suicide, was irreso- 
lute in writing it, and afterwards as to ex- 
ecuting the purpose. He certainly speaks in 
this paper of what he was to do if he were 
to live and go on in the world. He certainly 
speaks in the other parts of it that he was to 
go out of the world very soon, with violence. 
It is. it seems to me, a paper of a man who 
seems to be vacillating between contending 
purposes. Now, the parts which I have here- 
tofore read of this paper are principally, if 
not altogether, consistent with it in one sense, 
for they bear on the question of insolvency, 
you recollect; then I shall not repeat them; 
therefore you will bear that in mind. Now, of 
the parts which I have not read, there are, we 
may say, two divisions: One of matter ap- 
parently quite innocent, and the other of 
matter which seems to indicate a purpose to 
lake his own life,— whether a definite reso- 
lution, or an indefinite or undefined one, will 
"be for you to consider, if it becomes 1m - 
l)ortant 

You have looked, at my request, in the early 
«tage of this case, at the signatures of. the 
three stages of this paper. It is, I think, both 
from the contents of the papers themselves, 
.-and from one of the signatures,— there are 
three places where it is signed,— evident that 
this paper was written at intervals. When 
the first stage of it was penned, nobody can 
■conjecture, except we all know that it was 
lifter the 13th of January. Of that fact there 
•can be no doubt. We also know the last of it 
was finished either on the night of the 20th 
'Of February, or the morning of the 21st. 
Well, now, as I said before, there are a great 
many matters, any of which are only mate- 
rial on the question of insolvency. There are 
■others, because I do not want to leave any 
-of this paper unconsidered. Here he says: 



"Lewis, if God calls me away,"— which we all 
understand, in German phrase, to heaven,— 
"If God calls me home, and away from you 
and mother, you must do the best you can. 
Fii-st of all, be kind to mother, and, what- 
ever you do, see that she is well cared for." 
Very proper for a letter for his son, gentle- 
men, after death. That passage about in- 
surance companies I mention in another con- 
nection, afterward. Then he says: "About 
keeping the insurance policies up,— you can 
do as you please or as you think best" Then 
he says: "Lewis, I think I told you the Penn 
Mutual Life Insurance Company holds a 
mortgage of $5,000 on our house, for which 
they hold one of my insurance policies for 
$5,000 as collateral security. I have the pa- 
per in the safe which sbows it, and the re- 
ceipts that I paid the premium on it; they 
also hold fire insurance policy as collateral 
security, which is transferred to them. You 
must see that it comes all right. Jonas Sny- 
der holds the fire insurance policy on the 
drug store building as collateral secmrity for 
Mr. Taylor's mortgage. That policy is not 
transferred. I have a receipt in the safe 
from Jonas Snyder. Lawyer Spout, at East- 
on, is the agent for the fire insurance company 
where the drug store property is insured in. 
Mrs. Reeder, at Easton, holds the insurance 
policy on your stock as collateral security for 
the thousand dollars what Shoemaker had 
loaned of her. Lawyer Reeder attends to her 
business. So that you can find everything and 
try to straighten it up, for God's sake." 
"Lewis, I think"— one of these is in the first 
stage, the other in the second stage; now I 
come to what occurs in the third stage— 
"Lewis, I think it would be best, if some- 
thing sboidd happen with me, if you would 
f^et everything appraised, and sell it" Here, 
you wai obsei*ve, gentlemen, what I am about 
to read changed his purpose. When he wrote 
the first of these three parts he thought he 
would keep the property, and pay the debts 
out of the policies. He, in the third stage,— 
the third division of the third part,— changed 
his mind, and, thinking things not likely to 
be quite as favorable as he thought at first,- 
he thinks they had better sell, and he says: 
"Lewis, I think it would be best, if some- 
thing should happen with me, if you would 
get everything appraised, and sell it." Then 
again he says: "Lewis, if mother gets money 
of the insurance companies, if she lives 
longer than I do, you must take care of it, 
for she can't; and don't let her lend out, un- 
less you see it. If you put it in a good na- 
tional bank, I think that is the safest, or 
take the first mortgage on real estate." Then, 
gentlemen, he goes on: "Lewis, I settled up 
everything with Lynn; he is to pay evei-y- 
thing we owe over in Jersey." Then he de- 
scribes his first settlement and he closes up 
with Lynn over again: "If anything should 
happen with me,— I hope it won't, but we 
don't know, for life is uncertain, but death is 
certain,— Lynn must pay evei-ything what I 
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owe for lumliei* and work, and for liauling 
the ore, and Kline's royalty and Kline's tim- 
ber, and everything, before lie can get them 
notes what he left me as collateral security. 
I also gave him that lease there at Kline's 
what I had on Henry K. Keuntz's land; oth- 
erwise I could not settle with him." 

Now, gentlemen, I have detained you with 
this apparently prosing reading, even of these 
passages, because I have desired to keep to- 
gether what is, as far as the subject goes, 
just what the man might write confidential- 
ly without any unfavorable imputation, but 
the paper unfortunately contains a great deal 
more, and I will ask now your attention to 
tlie parts of it which seem to import, or may 
be contended to impoit, that he intended, or 
expected, or contemplated an early and vio- 
lent death. The heads of the argument on 
this subject are several, one that in which 
concealment is enjoined. Now, gentlemen, 
this, I repeat, is unimportant, unless it is 
made out that there is something to conceal. 
Merely directions to the son that this paper 
was not to be exhibited unless there is some- 
thing in it which gives effect to that dir^ee- 
tion, I have said, would be dealing very un- 
fairly with what men leave behind them for 
their families. There is, however, I observe, 
as I shall read presently those parts of the 
letter, frequent expressions of apprehension 
of deaths—early death. There is also an in- 
dication of doubt as to getting money from 
the insurance companies. There is also an 
indication of an early time of anticipated set- 
tlement of dependencies, but that is fully 
assured by other passages which look to the 
future as though he was going to live. Now, 
with this long preface, I will read and com- 
ment upon the remaining part of the paper: 
"Lewis, sometimes I feel, and it appears to 
me that I won't be here with you and moth- 
er in this world long any more, but we don't 
know what God will let happen with us, 
but we have to submit. I don't hope to get 
killed or die soon, but sometimes I feel and 
think that I would not be in this world 
long any more. Lewis, if God calls me home, 
and away from you and mother, you must do 
the best you can. Fii-st of all, be kind to 
mother, whatever you do, and see that she 
is well cared for." The word "hope" has 
been commented upon and explained as in 
this man's natural language, and his family 
appears to have been German; they seem to 
have spoken German, as far as we can learn, 
and the word "hope" in the German parlance, 
is said to mean nothing more than "expect." 
You will say what meaning you attribute to 
it, but it is not to be expected that he would 
write such a letter that his son would un- 
derstand that he meant to commit suicide. 
It would be couched at least so that that 
would not be exhibited in it. Then he says 
what is more important: "Lewis, I have 
my life insured for .$0.5,000 altogether; for 
?20,000 in the Penn Mutual Life Insurance 
Company of Philadelphia, and for $30,000 in 



the ilutual Life Insurance Company of New 
York, and for ,?10,000 I have an accidental 
policy in the Hartford Company of Connecti- 
cut, and $5,000 in the Mutual Protection Life 
Insui-ance Company of Philadelphia, which 
is for the benefit of mother; $5,000 in the 
Penn Mutual is for mother, and $10,000 in 
the Mutual Life of New York is for mother. 
All my other insurance is for your benefit. 
If anything should happen with me, Lewis, 
get the money out of the insurance compa- 
nies, for they have to pay it. The agents of 
the companies I insured in will assist you." 
Now there is nothing surprising or evil in 
his telling his son that he had effected this 
insurance, and that the son must get tho 
money; but the manner in which the sub- 
ject is recun-ed to aftei*ward is important, 
and the passage I have read is perhaps, in 
one respect, vei-y important, but that is more 
for your consideration than for mine. He 
I'efers to the whole of the insurance as 
amounting to $65,000, which he looks to as 
a fund for the payment of his debts. Now, 
he includes in that $15,000, as I understand 
it, or $10,000, as it is admitted, of insurance 
against accidents. If he did not contemplate 
a violent death, would he have reasonably 
considered that as of a part of the available 
funds of his estate? Now, gentlemen, I don't 
want to put that as a hair-splitting remark 
from a lawyer, as it may be regarded, but 
I want you to look at it as a matter of com- 
mon sense; would a man who would look 
to something out of the common course as 
the cause of death speak of an insurance 
against accidents in the same category with 
tlie insurance that must be paid at all events, 
and sum them up as one whole, as a fund to 
pay his debts with? The answer to it, how- 
ever, is that there was enough without the 
policy against accident. But is that a sat- 
isfaetoiy answer? Don't it still remain that 
whether there was enough or not he looked 
upon it as a fund to come into the hands 
of his executoi*s? It is for you, as a mat- 
ter of common sense, to say how it strikes 
you, and you will take it for what it is 
worth. I have not been 'quite satisfied with 
the explanation of it, but you may be. "Lew- 
is, don't show this paper to anybody; what- 
ever you do don't let any pei'son see it; keep 
it an entirely a secret. If anything should 
happen with me, sell my interest in all 
those Iron mine or ore leases. It is too ex- 
pensive and veiy risky business; and don't 
listen to what other people tell you, and tend 
well to your store. The insuitinee compa- 
nies must pay the insuitinee what I am in- 
sured; they can't get out of it; if I am gone 
once, don't let people know for how much 
1 am insured, or how much I am in debt. 
Keep it as much secret as you can, for not 
everybody need to know, for it won't make 
it any better; but when you get the money 
out of the insurance companies, if it ever 
should happen so, don't think you would 
keep the money and not pay the debts." 
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Gentlemen, the printer has put stops that 
will mislead you in reading those printed 
copies,— naturally no fault in it, but this is 
one of the places: "If anything should hap- 
pen you can pay the debts and have some 
money left, and keep all the property what 
we have, if you -manage it right. The agents 
of the companies ■vyiU assist you in taking the 
affidavits for proof of death," and so on. 
Also: "Lewis, I don't hope or expect to die 
soon, or get killed; but God only knows, we 
can't tell; life is uncertain, but death is cer- 
tain. About keeping Llewellyn's policy up, if 
he lives longer than I, you can do as you 
please, or as you think best. Tiy and keep 
everything as it is, and as quiet as possible; 
it is of no use to let eveirbody know how 
things are; I know if something should hap- 
pen with me motlier would trouble herself a 
great deal about it; if it should be the ease, 
take good care of her whatever you do. K 
the insurance is all paid you can get along 
right well, and I can't see no reason why 
they won't be paid, for the premium is all 
paid on the policies, and the companies are all 
good companies." One of the premiums was 
quarterly, and in a few weeks one of" the 
quarterly premiums was to become due. 
"Mother's money you must take care what 
she gets out of the insurance companies, for 
she can't; you must see, too, that you will also 
find a receipt for your stock in the drug store, 
so that you can hold that; perhaps my cred- 
itors might try to get hold of it, but I don't 
see how they can if you have this receipt- 
that shows that you paid me for it. If any- 
thing happens with me, settle everything up 
all right and as soon as you can, and as quiet 
as you can; the sooner the better. If you sell 
the houses, let mother buy them, or get a good 
friend to buy them for her, and she can take 
the deed and give you the deed again. I 
think Henry Beil would be a good man to 
buy the houses for mother; you can't trust 
anybody, particular no stranger; perhaps if 
you would try and get Hess to buy it he 
would not let you have the half, any; if. you 
sell the houses for cash or a short credit, they 
won't come so high, and you can do that, 
because you get the money out of the in- 
surance companies. If mother ever gets mon- 
ey of the insurance companies, if she Uves 
longer than I do, you must take care of it, for 
^he can't," and so on. 

Now, gentlemen, I have, I believe, read to 
you, in one connection or another, eveiy word 
of this paper, and at the hazard of fatiguing 
you. Now, there was an early time for the 
expected settlement with the insurance; that 
he had an idea of some difficulty about it; 
that he includes the policy against accidents 
in the sum of the insurance money, are the 
points of chief importance bearing on the 
question whether he committed suicide, in my 
opinion. 

In this immediate connection I will refer 
you to the interview with his sister, Mrs. 
Kresgy, because if the letter alone is suffi- 



cient, or if it warrants suspicions, they may 
be increased hy what passed at the interview 
with Mrs. Kresgy, and now certainly by the 
occm-renee which followed, Mrs. Kresgy was 
the widowed sister who had recently lost her 
husband, and on whom the deceased called 
on the Thursday before his death, and it was 
probably the interview before the last of the 
third part of the letter was begun,— certainly 
before they were janished. He called on this 
lady, and after some conversation about gar- 
den seed he began talking about the dreams 
of their pai'ents,— having seen them in his 
dreams. He said he was going to New York 
to consult a physician in regard to his hearing. 
He said, it worried him so about his hearing, 
he was going to consult a doctor. He said he 
was going to New York, but, if something 
should happen to him, folks could help them- 
selves. That visit, it is contended, indicates 
a pui-pose that he was in contemplation of an 
eai'ly death in connection with the intended 
visit to New York. He did not shed tears 
when he went away, and she says that after 
he got into the sti-eet he shed tears. Now, 
she said he often shed tears; that he was a 
very affectionate man; and that he had spo- 
ken of his parents, and of seeing them in a 
dream, and talked with them; and he said, 
gohig so often on a raih-oad, he was afraid of 
being hurt, on account of his deafness; ad- 
vised about the husband's estate. The ques- 
tion is, gentlemen, whether anjiihing in this 
interview amounted to a leave-taking? It has 
somewhat that tendency, apparently, but we 
might have heard the answer; that it is only 
from what we know afterward, a sort of 
after-born wisdom that makes us attribute 
importance to what may have been a mere 
ordinary occurrence; in its important rela- 
tions I confess it has some bearing on the 
question. 

But now, gentlemen, let us consider the oc- 
currence which followed, because it may be 
that these occurrences are such that, com- 
pared with the letter and with the intei-view 
with Mrs. Kresgy, you may put them togeth- 
er and attribute a purpose that no one alone 
would satisfy you in attributing, and all of 
them together may remove a doubt that you 
might have as to any one in particular. 

The occurrences which followed the letter, 
if they form the inferences of premeditated 
suicide, they certainly throw a great doubt 
upon the question of the firmness of any such 
resolution. This man is said to have been a 
religious person. He certainly was a man 
attentive to religious observances. Mr. Keel- 
er, Mr. Bruler, and Mr. Hartwig describe him 
as an attendant both on Sunday and on week 
day, and at every service. He certainly, 
therefore, was a man observant of a respect 
due to religion, and the letter shows that he 
had a future state in his mind. He says: 
"If God calls me home, or away from moth- 
ei'." 

Now, gentlemen, if he contemplated suicide, 
and I wish you to watch the evidence very 
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carefully as I proceed in review of it, in or- 
der and to determine whether he had any fix- 
ed purpose, whether it was a resolute deter- 
mination or a floating thought, that he felt 
that he at times eould not look the future in 
the face, and might or would probably com- 
mit suicide, or whether he had a fixed pur- 
pose to do it. He was not a man who with- 
out some proof you would expect to be will- 
ing to rush unqualified into the presence of 
the Almighty, as Blackstone says. You would 
not expect him to be free from the dread of 
something after death that puzzles the will. 
He was not the man to be wholly dull and 
indifferent to such considerations, or like the 
novelist who makes his hero fall off the mon- 
ument to cheat the uuderwritei's. He did not 
appear to be that sort of a man, but he ap- 
pears to have been a man who did contem- 
plate an early and violent death. 

Now let us see what occurred after the 
night of Friday, at eight or nine o'clock. 
When he had finished a settlement he went 
home. He was at home by nine o'clock, or 
earlier, and he had his breakfast at an early 
hour, and soon after seven the next morn- 
ing, in pursuance of his purpose which he had 
stated to airs. Ivresgy and Squire Kruler, he 
got into the early train to go to New York. 
There is no other evidence of his purpose 
than that he had stated to these two wit- 
nesses, and you will say whether that might 
not have been a sufiicient purpose to take 
him there. He arrived at New York at or 
soon after noon. It was then raining. He 
had no umbrella, and he said to Mr. Worman, 
who separated from him as they arrived, that 
he would buy an umbrella, and would return 
with him in the afternoon from New York. 
Accordingly, at half past five in the after- 
noon he came with his new umbrella, and he 
found Mr. Worman, and he accompanied Mr. 
Worman in the cars home again. Mr. Wor- 
man has related the conversation. Others 
have said that he was cheerful. He had made 
an appointment with Squire ICi'uler to go a 
day or two afterward in a sleigh to a neigh 
boring place where they had business to at- 
tend to, and in riding home in the cars there 
occurred a circumstance to which I attribute 
some importance. The train was detained 
thirteen minutes in the neighborhood of Eas- 
ton, or South Easton, I think it is. Now, 
that thirteen minutes made him too late for 
the omnibus. In this good town of Bethle- 
hem they don't do as they do any other 
place. Mr. Omnibus Man waits five minutes 
and says, "They are too late; I guess I'll go 
home," instead of waiting. Mr. Snyder knew 
this, for he said to Mr. Worman— Mr. Wor- 
man don't recollect whether it was before or 
after that detention at Easton, but this makes 
it probable it was afterward — he says to Wor- 
man, "I wonder if the omnibus will be there." 
Then you will observe a natural idea of the 
thirteen minutes' detention, and it turned out 
that the omnibus was not there, at Easton. 
It was a natural suggestion, and the words 



"Are you going to your store? for I don't 
like passing those bridges at night." You 
will recollect that Conner got killed on that 
very bridge. Now, there was nothing more 
natural than that question, and the answer 
of Mr. Worman was that he was not going 
to his store, or he would have taken him (Mr. 
Snyder), but that he was going the other way, 
toward his house at South Bethlehem. Now, 
gentlemen, nothing can be more natural than 
that conversation, which the event verified 
because the omnibus in fact was not there 
when he got there. Now, if he meditated sui- 
cide. It would have been a great comfort to 
him to have somebody to go home with him 
to prevent it. From that conversation, in 
other words, if he did he was irresolute, and 
if there was any doubt about that, the doubt, 
I think, is removed upon the testimony of 
Mr. Wilson. Now, counsel have made an at- 
tack respectively upon these two witnesses 
which I do not see the reason of at all. They 
contradict each other in little, immaterial 
things, but they confirm each other in the 
substantial parts, which is that Mr. Snyder 
would have been very well satisfied to have 
had somebody to go home with him that 
night. If the omnibus was there, he would 
have gone in the omnibus and got home. If 
it Avas not there he would have gone with 
Worman, and he was not with Worman. 
Wilson's testimony is that they made an ar- 
rangement to meet the next day with a view 
to some business, and that the deceased man, 
Mr. Snyder, asked him to pass the night at 
his house. He asked Mr. Wilson to go and 
stay with him that night. Mr. Wilson de- 
clined, and when they parted Sir. Snyder 
took leave of Wilson in what they called the 
aisle, and that I think a chiu-ch phrase, and 
when they got to what they called the aisle 
he repeated his invitation, and he said he had 
better go home and stay with him. 

Now, gentlemen, this transaction indicated, 
you may think, that if he meditated suicide 
he would have been very glad for an ex- 
cuse for not executing his purpose that 
night, in other words that there was ir- 
resolution and no fixed purpose, but that he 
would if he found himself alone. No omni- 
bus, no companion, occurs to the thought 
of suicide as quite consistent. But we have 
been leaving the car on its arrival at Beth- 
lehem thiiteen or fifteen minutes behind, 
therefore losing the omnibus. We find him 
leaving the car on his homeward side, and 
there is evidence that he passed rapidly, 
as most pei*sons do in front of the engine, 
and that two men were following him rap- 
idly, as they would naturally do in front 
of the engine. I confess, gentlemen, I do 
not attach any materiality to that, but one 
of the witnesses says, what is probable, that 
the man in front was Mr. Snyder, and that 
is just what would occur, if he meditated 
suicide or not. I see nothing in that, either 
way. The counsel for the plaintiff thinks 
that these two men probably murdered him. 
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It may be so, but I attribute as little im- 
portance to the evidence on tbe other side, 
or to the assumed number of papers that 
he had to get rid of. I think that, on the 
contrary, these quite old people, and Linde- 
man, one of them, escorted a lady and gen- 
tleman to the "Eagle." I do not think there 
is much importance in what they say. I do 
not say on a dark night; the gas -was then 
burning in one or two of the hotels; that 
did not prevent people from canying lighted 
lanterns, you will recollect. 

On the'^hole. therefore, we find him in a 
situation in which we would expect him to 
go home. Did he go home? He certainly 
never reached home. Now, where do we 
next find him? And here comes a different 
part of the case. You find him, if you be- 
lieve Henry Billing— I see no reason why 
you should not; we shall think of that pres- 
ently—we find him lying on his back on the 
footpath of the Lehigh bridge, apparently 
asleep, at five minutes before ten. Billing 
would seem to have been a stagnant sort 
of a person, but a very good man, apparent- 
ly. Billing says he used to take a journey 
• every evening to- the end of the bridge to put 
the lights out, and that he put the further 
light out fii-st, and that he found upon the 
bridge a man that he supposed to be a 
dninken man, toward the furthest part from 
the toll-house, and, that is nearest to the 
depot, you know. He tried to wake him", 
and shook him gently, shook him harder, 
and got from him what the details are; 
that he got him up without much difficulty; 
and that the man said during this time, "I 
am stabbed, and stabbed twice;'* that as he 
was getting him up. he thought it was Mon- 
roe Snyder, and that when he got him up, 
and had the light thrown full in his face, 
he saw it was Monroe Snyder. In the mean- 
time he told him what was very true: "You 
will be frozen to death." Snyder showed 
him the stabs. He could not see that he 
was stabbed, and he did not believe' that 
he was stabbed, and that he then went his 
way, and put the light out, and coming 
back looked for Mr. Snyder. He was gone, 
and he went to the length of 150 feet to the 
next hotel, and could not see anything of 
him, and he then walked quickly back, and 
his daughter said in the meantime she had 
heard somebody go down the steps. 

iNow, Mr. Billing knew Mr. Snyder per- 
fectly, and he says that when he last looked 
at him he was sure that it was Mr. Snyder. 
Is he to be believed? Why should he not 
be believed? Let us consider that a mo- 
ment, if at that time his testimony was very 
seriously damaged, because he gave the fol- 
lowing account of what occurred afterward. 
By the by, I forgot to mention that he said 
he went into the toll-house and told his 
wife and daughter what had happened, but 
he thinks nobody else; while he then says 
that he heard next morning that a man had 
been killed, and went down and took a look, 



but did not know who it was. He then 
went back, and soon after heard that it 
was Monroe Snj'der, and he concluded that 
may be Snyder's friends would think that 
he ought to have looked to him, and that he 
would not say anything about it, and did 
not say anything about it. He thought they 
would blame him. But when he saw it 
was going to be a serious matter— he did 
not use these words, but that is what we 
may understand— he thought it was his dutj- 
to let Mr. Misch know. He went to Mr. 
Sliseh, and he told Mr. Misch, "I know some- 
thing about it." That was very natural. 
And by Mr. Misch the subpoena was issued. 
Then he went to the inquest, and he found 
he was not wanted that afternoon, nor the 
next day, nor the day after. The present 
chief burgess, Mr. Irwin, sent for Mr. Bil- 
ling, and he, Mr. Billing, found himself con- 
fronted with two New York detectives, and 
Mr. Irwin waxited him to tell those detect- 
ives all about it, and he said he would not 
give any statement except what he would 
give on oath before the coroner's inquest. 
On the whole, therefore, I cannot see what 
there is against this man's testimony, ex- 
cept the supposition of the witness as to 
what occurred before the New York detect- 
ives went upon this, what proved to be a 
hunt in the wi'ong place. If he did say it, 
it detracts somewhat from the accuracy of 
his evidence, and may have been in this 
respect mistaken. There was some careless- 
ness about the date. It appeai-s to me, how- 
ever, that it would be very unsafe to reject or 
disregard in any way the testimony of Mr. 
Billing. 

If it is true, then how stands *his case? 
Can we mince this matter by speculations 
about going to church, or about anything 
else? Here was a man who should have 
been at home, and was found lying on his 
back, with, as he said, wounds. If these 
were the wounds already inflicted, and he 
had lain down there to die, and got asleep 
and was likely to be frozen to death with the- 
cold, how does that alter the aspect of the 
case, unless you believe that the wound had 
been inflicted by some person who had left. 
Now, Mr. Snj^der, the deceased person, if that 
was the man on the bridge, did not make 
a long stay on the bridge. He went his way 
toward home, and he said, "I can go home," 
so Mr. Billing tells us, but independently of 
that Avhat he did was the same thing as say- 
ing it; he went toward town. Here was then 
a man who, after more than half an hour, is 
found in this position, saying he was stabbed, 
moving toward home, and not reaching home. 
How does this present itself to your mind? 
How are you going to explain it? Do you be- 
lieve that he had been wounded by men who 
had left him there? If so, you will adopt that 
theoiy, if you think it a rational one. If you 
believe what he said was untrue about the 
wounds, if he must have had some thought 
that he would not state— that is, therefore,. 
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an explanation that diminishes the difficulty. 
Then he was wounded, as he said, able to 
walk, to go toward home, even though he 
might have been frozen to death and got to 
sleep after the wound. Why did he not 
reach home? AVhat was the impediment? 

Now, gentlemen, as to the evidence which 
follows. Its effect depends probably on what 
effect you attribute to Billing's testimony. 
As to the subsequent witnesses, I do not 
think that, in the absence of Billing's testi- 
mony, they sufficiently identify Mr. Snyder 
as the man who was seen, although I would 
leave that entirely to you as a matter of fact, 
but that the testimony of Mr. Billing, with 
the testimony which follows him, suffices en- 
tirely to convince you that Mr. Snyder, in a 
state of irresolution, unwilling to execute 
his purpose, hesitated, not content to go 
home, nor with firmness enough to take his 
life, was rambling and tumbling about in 
the dark at night. Now, if you take this 
theory as to that, and all that is a mistake- 
though you will decide upon that yourself— 
if he is the man referred to by the subse- 
quent witnesses, then it is almost impossible 
not to look back to this letter, however ob- 
scure, and not to look back at Billing's testi- 
mony, not to look bacK to his interview with 
his sister, not to take a painful view of this 
occurrence. The buttoning of the clothes 
seems to me to be fully explained by Billing's 
testimony. You have heard a good deal about 
the clothes being found buttoned. He says 
the overcoat of Mr. Snyder was open; he 
cannot tell whether the undercoat was but- 
toned or not, but he raised his vest. You 
recollect the waistcoat, too, was on. Now, if 
Mr. Snydec, with the cuts which he said he 
had, if he had inflicted those cuts himself and 
he was able to walk off the bridge, he was 
able to button the coat, and the mystery 
ceases to be a mystery of which you have 
heard so much, and the same explanation 
can be made of his gloves. It was cold; he 
buttoned his coat and he put his gloves on. 
Tiat part of the subsequent examination of 
the case seems to me to be explained, and to 
be attended with no mystery at all, if you 
give full effect to Billing's testimony. 

Now, was he seen afterward? Did he re- 
main on that bridge without going home, or 
was he dead, or soon after murdered by one 
or more unknown men, or the same men who 
crossed after him in front of the engine, or 
some other man or men, or by some man who 
was heard talking to another about how to 
divide some money, or any of these suggested 
facts? Why, gentlemen, if Billing's testi- 
mony is true, it requires a great deal of self- 
possession to comprehend how this man was 
not taking care of himself, and why he did 
not go home, and so forth. Now I get right. 
Now I will go back and recur to Fetter's tes- 
timony. Fetter was going to the hotel after 
11 o'clock, and he saw a man whose actions 
frightened him, and well they might. Mr. 
Fetter says that between 11 and a quar- 



ter past 11 he passed down Main street on 
the sidewalk on the west side of the way. 
"Did you see anybody on or near Monocacy 
bridge? Answer. I did, going' down the 
plank walk, all by himself. I passed the man 
just far enough"— then occurs a blank in my 
notes— "I saw it was a man going across 
slowly; I was going pretty fast myself; I 
could not very well tell whether he was 
standing or moving; as I neared him I saw 
he was going from me. I slackened my 
pace; he was about as far as across the room 
on the bridge, his back to me, and* walking 
slowly." Now, gentlemen, this evidence cer- 
tainly, in the absence of Billing's testimony, 
and the testimony which follows of the three 
men at a later hour, would be very unsatis- 
factory; in fact I should advise you to con- 
sider it no identification at all; however 
probable it might be, it would be but prob- 
able. But we come to a later hour, when 
thei'e is something more like identification. 
There is a man whose name is Sceitzer, or 
Schreiner,— it does not matter,— who was en- 
gaged in the zinc works, and who was walk- 
ing home after two o'clock at night, and Bush 
and Barr, who you recollect were one of them 
going home in a sleigh, and the other one 
walking. This sewing machine man, Swifel. 
so Bush, also, says he saw a pretty tall man 
walking in front of him toward the Jlono- 
cacy bridge. He describes his size and walk, 
and says the man was not black, that he was 
a white man, and he saw him all the way 
from Fetter's Hotel to the Monocacy bridge. 
The testimony of these two witnesses, 
without Mr. Billing's, would amount to very 
little; but the same man whom they saw 
was seen by Billing, and to his testimony 
more attention is due, — that he recognized 
I this person as some one he thought he knew, 
I and resembled Monroe Snyder, whom he did 
know. He says, "I recognized the person 
as some one whom I knew, and resembling 
Monroe Snyder, whom I knew." He then 
describes him. He says it was a pretty cold 
night. A few minutes after starting the man 
passed on ahead of him, and "I started off; 
passed Fetter's residence; I saw a person on 
the Monocacy bridge, on the south side, 
about twenty feet from the south end of the 
bridge; when I first saw him he was leaning 
in this position; I myself was in doubt: I 
suppose he recognized me; he turned and 
walked toward me; I stopped; went on 
fast; walked to say within a foot of the per- 
son. When I first saw him he was going 
north; he came to a standstill; he was facing 
me; as soon as I saw I could have my place, 
the place that I wanted, I stopped; looking 
around over my shoulder, I saw the man 
standing pretty much where I left him. I 
passed up the street and went home. I rec- 
ognized the person as the same one I thought 
I knew; he resembled Monroe Snyder, whom 
I knew." The remaining testimony is not 
important. 
Now, gentlemen, I think this is sufficient 
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identification for us, if it is to be considered 
"by you for -wliat it is wortli; if Billing tells 
the truth, and, as I said, I see no reason why 
we should disbelieve him; and if ISIonroe 
Snyder, as is unquestionable, never got 
home, and a man is seen by these three per- 
sons in this attitude, and with such means, 
whose figure resembles Monroe Snyder, with 
Billing's testimony, and the fact that he had 
not got home, there is not much evidence, 
if it satisfies you, of identification for your 
•consideration. I do not state that as a mat- 
ter of law, but as a matter of common 
sense, for what you think it goes. So, then, 
this man roamed about in the darkness of 
this night until after two o'clock. Was 
that Monroe Snyder? Had he, before or 
after he was with Billing, stabbed or at- 
tempted to stab himself? Had he passed or 
crossed the bridge without going to his 
house? Had he thus been on the bridge? If 
so, there is evidence tending strongly to prove 
that he was meditating suicide; that he was 
irresolute; that he could not bring himself to 
carry his pui-pose into effect; that for the 
want of an instrument to stab himself he 
could not stab deep enough; that if he meant 
anything else he could not execute his pur- 
pose; in short, he was very irresolute. 

Now, gentlemen, it does not do to theorize 
about what may have occurred. If we can 
find any other rational view of the case, it 
would be very irrational to say that he had 
been all this time meditating suicide. He 
nevertheless might have been afterward mur- 
dered and thrown over, but if you can find 
any other way of reconciling evidence, as I 
said before, probabilities are not facts. If 
he was the same man, as the defense alleges, 
thus roaming about, he certainly had not had 
courage enough to execute his purpose; how- 
ever, you may believe that he meditated it 
I do not say that we have any other light 
upon this case to guide us until we come 
back to what we first considered of the place 
where the body was. Before we come to 
that, however, I would say this to you, that 
if you believe he meditated suicide, whether 
he formed that resolution after the cai*s had 
been detained at Easton, or had formed it as 
long before as forty-eight hours, when he 
was conversing with Mrs. Kresgy, some ear- 
lier time, when he was writing this paper for 
his son, for I say, if you find that he medi- 
tated suicide, then I would advise you to at- 
tribute his death to the purpose he had form- 
ed, if you can reconcile the way the body 
was found with suicide. But obseir^e, you 
must be convinced that he meditated suicide, 
and that the position of the bodj' was con- 
sistent with the commission of suicide. If 
on the contrary, gentlemen, you doubt his 
Identification by Billing, if you disregard 
this loose identification which followed, if 
you think the writing and the interview with 
Mrs. Kresgy can be reconciled with a more 
natuml and more innocent pui'pose, why then 
there is no trouble in your verdict; but sup- 



posing that you cannot get over these things; 
supposing that he did meditate suicide; then 
let us recur to the crisis: how did the body 
get where it was found? Could it have reach- 
ed' the position where it was found without 
some other human agency than that of the 
deceased man himself? Now it is not for 
me to pass over that part of the case after 
the long delay I have subjected you to. You 
have heard all about it. You have heard the 
arguments there are about the idea. You 
have perceived already that a murderer would 
throw a man over, intending to kill him from 
that height, is by no means an impossibility. 
That a man, himself, should form that idea, 
intending to commit suicide, deserves some 
considei-ation. If he happened to' fall on his 
head it would do very completely. It is for 
you to say whether there would not be more 
than that blood on the hat, and whether his 
skull would not be dashed to pieces; but he 
might not have fallen on his head. It is not 
like a man on the monument that Dickens 
wrote about in that flippant way I have in- 
dicated. Might he not at least have broken 
his arms or legs and saved his life, and not 
been killed by it? Did he choose that mode 
of death, therefore, if he wanted to commit 
suicide? You cannot say that he did not; 
but did he? The fact is evident, the body 
was found; but is it found where it would 
have been consistent with such a purpose? 
And if you find the purpose executed you 
might get over the difficulty; but if you find 
that the body could not be where it was with- 
out some other human agency than his own, 
have the defendants succeeded in tiroving 
suicide? The burden of proof is on xijem. 
I don't bring it beyond any unmanly doubt; 
I mean within a reasonable ground. Have 
they failed in the affirmative issue which 
they have taken upon themselves? And I 
advise you to take the theory of suicide and 
look at that ground, remembering the testi- 
mony of Mr. Leer and the others, attributing 
such effect as you think right to the loutT 
steps; but, as I think more important, look- 
ing at the positions, you cannot mistake the 
nature of the question. 

If you think that that man could have got 
to the place where his bqdy was found with- 
out some other human agency, then your 
verdict should be, I think, for the defend- 
ant. If you find from the evidence that he 
meditated suicide, I don't say that as a mat- 
ter of law, but as a rational conclusion from 
the evidence; or if you find the contrary— 
(and I don't know how far a man of fifty 
can jump, but I believe nine feet is a pretty 
good jump; we young men think thirteen 
feet a pretty good long one— you can take 
into consideration these measures; but as 
far as a man could jump, he would fall short 
of it. There would be a curve inward be- 
fore he could get to the ground, and if you 
think he could have got, by his own jump, 
more than six feet, then his body was found 
twenty odd feet from the bridge, as I under- 
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stand the evidence. Could he have ^ot 
there?)— if you think, further, that he could 
not have been where he was found without 
some other human agency, then it would be 
forcing things to say that he committed sui- 
cide and murder both, or that he attempted 
suicide and was afterward murdered and 
dragged to the place where he was found. 
These are fancies which yiu will hardly en- 
tertain. Now, gentlemen, there is no apolo- 
gy at all for the time I have taken, because, 
if I can save you trouble, I shall be glad to 
have done it. I leave that part of the case. 
You understand what the question is, and ' 
you will say whether ,you find that Monroe ; 
Snyder died by his own act or not. I come i 
now to some similar questions in the ease; 
they all grow out of one fact. It seems that 
in tlie year 1807, I thinlc when Mr. Snyder 
was the agent for the salt company, he was 
either loading or unloading a wagon at a 
railway ear, and he fell and struck his head 
against the wall or ground (it does not mat- 
ter.) and was stunned for some minutes. He 
had a bump on his head; I think that is the 
whole evidence; but whether he was able 
to get into his carriage is for you. His son 
Iiad come to drive him home in the mean- 
time. The railway company, being very 
properly vigilant, as a matter out of which 
lawsuits might arise, sent for their phy- 
sician, who arrived in time to see him get 
into his carriage. Mr. Snyder seems to have 
allowed the physician to make six calls at 
the expense of the railroad company; but 
the physician says he did not find anything 
particular the matter with him, and did not 
recollect giving him anything but nitre. It 
was not in evidence that he took to his bed 
at all, and in a few days he was quite well. 
As to the point of law, I will instruct you, 
that if Mr. Snyder accepted the services of 
the physician, heTatified the employment of 
him by the railroad company, and it was the 
same thing in law as if he employed him 
himself; but it is not evident that it was the 
same thing in fact. As to the seriousness 
of the injury, that is for you to consider. It 
is the same thing in law, as to the question 
of employing a physician; of the seriousness 
of the injury; to this matter you will give 
such efCect as you may thinlc due to it. Now, 
in the post mortem examination, it was 
found that there had been a slight adhesion, 
probably at the place where he got this bump. 
That adhesion, the surgeon told you, would 
have occui-red from a very slight injury that 
would not have made him unsound. If I 
understand the testimony rightly, that is 
about the whole of the case. 

Gentlemen, upon these simple facts four 
legal propositions are put to me: 

First. Tlie written applications as made by 
the insured, dated respectively July 9th, 1872, 
and the subsequent Septeml>er 18th and Jan- 
uary 10th, 1873, constituted the basis of con- 
tract of insiu-ance, and Monroe Snyder in 
answer to that part of the question in No. 



13, in which it says. '"Have you ever had a 
disease or any other attack?" answered, 
"Smallpox, thirty years since." But you 
have the xmcontradicted testimony that Mon- 
roe Snyder had a severe fall on his head on 
the 9th day of December, 1867. The answer 
to this part of the question, No. 13, in tlie ap- 
plication for which the policies are sued, is 
untrue, and the plaintiff cannot recover the 
said policies. 

I answer, if the jury find that the fall on 
his head was a severe one, or that it injuii- 
ously affected any vital part, tlie verdict in 
this case should be for the defendant. 

Second. The written application for the 
policies signed by Monroe Snyder, the in- 
sured, on July 9th, 1872, September 18th, 
1872, and January 10th, 1873, form the basis 
of the contract for the insurance of Monroe 
Sn3'der, and he having, in answer to th«' 
question No. 14, contained in application: 
"Have you ever had any serious illness, dis- 
ease, or personal injury?" answered, "Small- 
pox, thiity years since," and the testimony 
uncontradicted is that on the 9th day of De- 
cember, 1867, Monroe Snyder had a severe 
concussion of the brain, the answers of Mon- 
roe Snyder are untrue, and that the plaintiff 
is not entitled to recover on any of the 
policies sued on. 

Answer. If the juiT find the concussion of 
the brain a severe one, the verdict in such 
case should be for the defendant. 

Third. A severe fall, by which the head 
is struck, resulting in concussion of the brain, 
is a severe pereonal injuiy, within the mean- 
ing of the term used in the sevei-al applica- 
tions signed by the insured. 

Answer. If the jury find that the blow 
by which the head was struck was a severe 
one, resulting in concussion of the brain, 
it was a severe personal injury, within the 
meaning of the term within the several appli- 
cations. 

Fourth. If the written applications, beai'- 
ing date September 18th, .July 9th, 1872, and 
January 10th, 1873, signed by the insuj'cd, 
form the basis of the contract of insurance, 
and the policies were issued upon the ex- 
press condition and agreement that if any 
of the statements and declarations made 
in the applications be different, or in any 
respect untrue, then the policies should be 
respectively null and void, and Monroe Sny- 
der, in the insured, having in answer to 
(luestiou seventeen in the said policies, which 
is, "'How long since you were attended by 
any physician, and for what disease? Give 
name and residence of such physician," an- 
swered, "Not for twenty years;" well, the 
testimony is unimpeached and uncontradict- 
ed that Monroe Snyder was, in the month 
of December, attended several times by a 
physician for a severe fall upon his head, 
this answer is untrue, and the policies are 
thereby rendered void, and the plaintiff can- 
not recover upon them. 

To that I answer, that if the fall upon the 
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head for wMch Slonroe Snyder was attend- 
ed by a physician was a severe one the an- 
swer in. such case was untrue, and the ver- 
dict in such case should be for the defend- 
ant. It is not contended that every bump 
on a man's head, received from a fall, is 
enough to induce an affirmative answer to 
these questions; but I leave it for you, 
whether you think so, as the questions im- 
ply. 
The case is with you, gentlemen. 

Verdict for plaintiff for amount of policy, 
with interest. 

[On writ of error the judgment of this court 
was affirmed by the supreme court. 93 U. S. 
393.] 
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SOCIETY FOR THE PROPAGATION OF 
THE GOSPEL V. HARTLAND et al. 

[2 Paine, 536.] i 

Circuit Court.2 

Statute op Uses— Res Judicata — Parties — 

Third Persons — Equittt— Effect of 

Decree. 

1. The statute of uses (27 Hen. YIII.) has 
been adopted by Vermont, and generally by the 
New England states. 

2. A matter which has been directly tried and 
decided by a court of competent jurisdiction, 
cannot be again contested between the same 
parties or privies in the same or any otlier 
court; and in this there is no difference between 
a verdict and judgment in a court of common 
law and a decree in a court of equity; but no 
rights will be affected by a recovery except 
those of the actual defendants, and those claim- 
ing through them and purchasers pendente lite. 

3. But this rule does not apply to matters 
which come only collaterally or incidentally un- 
der consideration, or can only be inferred by 
arguing from the decree. 

4. All persons materially interested in the 
subject of a suit in equity, ought to be made 
parties, either as plaintiffs or defendants; but 
as this is a rule established for the convenient 
administration of justice, it is subject to many 
exceptions, and is more or less a matter of dis- 
cretion in the court, and ought to be restricted 

' to parties whose interest is involved in the is- 
sue, and to be affected by the decree. And 
where one was clearly interested in the subject- 
matter of the suit, but nothing was asked from 
him by the bill, and his rights were not put in 
issue, and nothing was required by the decree 
to be done by him. it was held not necessary 
to make him a party. 

5. The ground of the rule as to dispensing 
with parties, is especially applicable to the 
courts of the United States on account 6f their 
peculiar jurisdiction over parties. And al- 
though tliey will require the plaintiff to do all 
in his power to bring every person concerned in 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [District and date not given. 2 Paine, 536, 
includes cases decided from 1826 to 1840.] 
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interest before the court, yet, if the case may 
be completely decided as between the litigant 
parties, the circumstance that an interest ex- 
ists in some other person whom the process of 
the court cannot reach ex. gr., a non-resident 
ought uot to prevent a decree upon the merits. 
If, however, such a decree cannot be fitly made 
without substantial injustice to third persons, 
the court will withhold its interposition. 

At law. 

THOMPSON, Circuit Justice. Thetwo ques- 
tions which arise in this case are: 1. Wheth- 
er the propagation society are seized of such 
estate in the land in question, as will enable 
them to maintain an action of ejectment. 2. 
Whether the decree of the supreme coui't of 
this state, in the year 1811, is conclusive up- 
on the right of the society, and estops them 
from maiiitaining this action. 

The charter under which the society claims 
the land in question, is from the governor of 
the province of New York, and bears date on 
the 23d of July, 1766; and by this charter 
the land in question is granted to the persons 
therein named, to and for the only proper 
and separate use and behoof of tlie Society for 
the Propagation of the Gospel in foreign parts, 
and their successors forever; and to and for 
no other use and uses, intent or purposes, 
whatsoever. If this charter is to take effect 
under the statute of uses (27 Hen. VIIL) the 
use here declared is by the operation of that 
statute converted into a legal estate. That stat- 
ute ti-ansfers the uses into possession, by 
turning the interest of the cestui que use into 
a legal estate, and annihilating the interme- 
diate estate; and the cestui que use becomes 
seized of the legal estate by force of the 
statute, and the use and the land become 
convertible terms. There can be no doubt but 
that a party, in order to maintain an action 
of ejectment, must have the legal estate.3 

3 In ejectment by the people, proof that the 
premises claimed were vacant and unoccupied 
within the period necessary to be shown to es- 
tablish against the plaintiff's title by adverse 
possession, is prima facie sufficient to authorize 
a recovery. People v. Denison, 17 Wend. 312. 
It cannot be objected on the trial of an action 
of ejectment in which the people are plaintiffs, 
that the suit is prosecuted without the knowl- 
edge or permission of the attorney-general. Id. 
It is not necessary that the wife should join 
with the husband in an action of ejectment, for 
the recovery of land conveyed to hiisband and 
wife- Jackson v. Leek, 19 Wend. 339. In 
ejectment by two plaintiffs, where the declara- 
tion contains two counts, one alleging title in 
one plaintiff only, and the other alleging title 
in the other, and a verdict is found in favor of 
one plaintiff, and as to the other plaintiff the 
jury find for the defendant, costs are recover- 
able by the defendant against the plaintiff who 
fails to show a rijrht to recover. Maybury v. 
Evans, Id. 625. Where the premises are unoc- 
cupied, parties claiming title thereto, or some 
interest therein, may be named as defendants 
in an action of ejectment; and they are not 
.permitted to complain that others should have 
been made defendants instead of themselves, if, 
when applied to on the subject, they omitted 
to set the plaintiff right. It seems, that some- 
times the plaintiff in ejectment has an elec- 
tion as to defendants. Edwards v. Farmers' 
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When this charter was granted, the territoiy 
in which this land is included was under the 
jurisdiction of the province of New York; 
and if the effect and operation of the charter 
is to be construed with reference to the laws 
of that province, the question would be con- 
sidered at rest. It was not denied upon the 
argument, and I believe it cannot be doubted, 
but that, at the date of this charter, the stat- 
ute of uses, as a part of the common law, 
was in force in that province. 3 Jolms. 483, 
394, 302, 304, note a. 

It may be proper, however, to inquire wheth- 
er that statute is to be considered in force 
in the state of Vermont. We have not been 
very satisfactorily referred to any settled 
course of decision in the courts of this state 
upon that subject, and the few cases that 
have arisen seem not to have settled the ques- 
tion, in the opinion of the bar. It has been 
a principle very generally admitted in the 
several states, that the English statutes pass- 
ed before the emigration of our ancestors, 
and which were applicable to our situation, 
and were in amendment of or amelioration 
of the English common law, were to be con- 
sidered in force here, and to constitute a part 
of the common law; and this would seem to 
be a principle recognized by the legislature 
of this state; for, by an act passed in Febni- 
ary, 1779, it is declared that the common law, 
as it was generally practiced and understood 
in the New England states, shall be the law 
of this state; and the act passed in June, 
1782, adopts the common law of England, 
with such statutes and parts of statutes as 
were passed prior to October 1, 1760, for the 
alteration and explauation of the common 
law, and which were not repugnant to the 
constitution or any act of the legislature, and 
.were applicable to the circumstances of the 
state. Mr. Dane, in his Abridgment of Ameri- 
can Law, says: Though the . question has 



Fire Ins. & Loan Co.. 21 Wend. 467, If the 
name of a lessor is made xise of in an action 
of ejectment without liis consent, the court will 
order it struck out. Jackson v. Ogden, 4 Johns. 
140. AVhere it appeared tliat a lessor in eject- 
ment had been made a lessor against his eon- 
sent, the court expressed a disapprobation of 
such practice; and said that the attorney, and 
not the lessor, should be liable to pay the costs. 
People V- Bradt, 6 Johns. 318. But, in such 
case, the court cannot judge between the con- 
tradictory affidavits of the party and the at- 
torneys. The defendant must have his costs, 
and is not to lose them in consequence of the 
denial of the lessor and his attorneys of any 
responsibility. It is enough for the court, that 
the lessor appears as a party to the record; but 
as the costs were large, his recognizance was 
taken at his prayer until the next term, to the 
end that he may, in the meantime, sue his ac- 
tion against the attorneys. Id., 7 Johns. 539, 
See Jackson v. Ogden, 4 Johns. 140. Ejectment 
for dowex", as in other cases, must be brought 
against the actual occupant, if there be one; 
and if there be none, then against the person 
exercising acts of ownership over, or claiming 
to be interested in the premises. Sherwood v. 
Vandenburgh, 2 Hill, 303. Several defendants 
may be joined in one action, where the title of 



been made by some, there is no doubt but 
that the statute of uses was adopted in 
the English colonies generally. Conveyances 
found upon it appear to have been made at 
very early periods, much after the English 
form. There can be no doubt, says he, but 
that the statute of uses has been adopted in 
Massachusetts, though not practiced upon in 
numerous instances, yet it has been here in 
use from the first settlement of the country; 
and the adjudged cases referred to by him, 
and those cited in the argument, show his re- 
mark to be well founded — so far, at all events, 
as relates to the New England states; and 
the Vermont statutes referred to would seem 
to adopt this as the rule by which to deter- 
mine this question in Vermont. 4 Dane, Abr. 
214, 251; 4 Mass. 133; 6 Mass. 31; 3 N. H. 
261, 264; 'l N. H. 64, 232, 264; 1 Swift, Dig. 
133; Kirby, o68; 1 Conn. 354. 

If, then, the societj-- has the legal estate 
so as to maintain an ejectment, the next ques- 
tion is, how far their right is affected by the 
decree of 1811. in the supreme court of this 
state. The bill, in that case, was filed against 
Oliver Willard, and the tenants on the land 
who held the possession under him, (Willard,) 
to convey to the town of Hartland the legal 
estate he held under the charter, and to put 
the town in possession of the land, and the 
receipt of the rents, the town claiming to 
hold the land under certain laws of the state 
of Vermont, which had declared the right 
claimed by the society invalid or void, and 
to be vested in the town for the nse of 
schools. In the course of the proceedings 
Oliver Willard died, and his administrator 
was substituted in his place; and the de- 
cree, so far as it relates to the title, was 
against the administrator: by which he is 
required by a good and sufficient deed to 
quit-claim to the orators, all the right and 
title of the said Oliver Willard which he 



the plaintiff in respect to all is the same, al- 
thougli their possessions are several and not 
joint; and each of the defendants may be 
found guilty for the part in his possession, and 
the plaintiff have judgment against them sev- 
erally. Jackson v. Woods, 5 Johns. 278; Jack- 
son V. Scoville, 5 Wend. 96; Jackson v. An- 
drews, 7 Wend. 132. In ejectment, although 
the use of the names of any other than the 
real claimants is abolished, still counts may be 
inserted in the name of both grantor and gran- 
tee, where the objection of adverse possession 
at the time of the conveyance to the grantee is 
anticipated; otherwise, the recovery may be 
defeated by showing a conveyance out of the 
plaintiff named in the first count. Ely v. Bal- 
lantine, 7 Wend. 470. The general rule is, that 
a person ought not to be made a lessor who 
has no claim or pretension to a subsisting title 
or interest in the premises. If any person, who 
may have once had a title, is to be made a les- 
sor, the burden of deducing a title from hiui. is 
taken from the plaintiff and thrown on the ten- 
ant, which would be unreasonable. If there is 
a ease which ought to be excepted from this 
rule, it ought to be clearly and specially stated 
to the court. Jackson v. Richmond, 4 Johns. 
483. See Vermont v. Propagation Society 
[Case No. 16,919.] 
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held in trust for the said society. A deed in 
execution of the decree was accordingly giv- 
en, and the tenants required to attorn to the 
town, and pay all the past rents due from 
them from the 21st of April, 1806, and to 
pay to the town all future rents to accrue 
upon the leases from Oliver Willard, The 
society was in no way made a party to the 
suit, and it was not necessary it should be 
for the purposes for which the bill appears to 
have been filed. The only object of the bill 
was to put the town in the place of Willard, 
by releasing to it the legal estate he held. 
The town assumed to hold the right of the 
society under and by virtue of certain laws 
of the state of Vermont; but nothing in the 
bill is asked from the society. The right of 
the society is not put in issue, and nothing 
is required by the decree to be done by the 
society. No one, says the supreme court of 
the United States, in the case of Kerr v. 
Watts, 6 Wheat. [19 U. S.] 050, need be 
made a party defendant, from whom nothing 
is demanded; and' no rights will be affected 
by a recoveiy but those of the actual defend- 
ants and those claiming through them; that 
none are subject to the direct and binding 
efficacy of an adjudication except parties, 
privies and purchasers pendente lite. The 
general rule undoubtedly is, that a matter 
which has been directly tried and decided by 
a court of competent jurisdiction, cannot be 
again contested between the same parties or 
privies, in the same or any other court; and 
in this there is no difference between a ver- 
dict and judgment in a court of common 
law and a decree of a court of equity. They 
both stand on the same footing, and may 
be offered in evidence under the same limita- 
tions. This rule has found its way into 
everj' system of- jurispi'udence, not only from 
its obvious fitness and proprietj', but be- 
cause, without it, an end could never be 
put to litigation. The point is considered res 
Judicata, so far as the court professes to de- 
cide the particular matter in dispute. But 
the rule does not apply to matters which 
come only collaterally or incidentally under 
consideration, or could only be inferred by 
arguing from the decree. This is the rule 
and the limitation upon it, as laid down by 
the supreme court in the case of Hopkins 
V. Lee, 6 Wheat. [19 U. S.] 113. In the case 
of Mechanics' Bank of Alexandria v. Seton, 
1 Pet. [26 U. S.] 306, it is laid down as a 
general rule, as to parties in a bill in chan- 
cery, that all persons materially interested 
in the subject of the suit ought to be made 
parties, either as plaintiffs or defendants, in 
order to prevent a multiplicity of suits, and 
that there may be a complete and final de- 
cree between all parties interested; but that 
this is a rule established for the convenient 
administration of justice, and is subject to 
many exceptions, and is more or less a mat- 
ter of discretion in the court, and ought to 
be restricted to parties whose interest is in- 
volved in the issue, and to be affected by the I 



decree. Tliat the relief granted will always 
be so modified as not to affect the interest 
of othei-s. 2 Madd. 180; 1 Johns. Ch. 350. 
And in the case of Elmendorf v. Taylor, 10 
Wheat. [23 U. S.] 54, the court, in comment- 
ing upon this rule, which requires all pei-sons 
concerned in interest, however remotely, 
should be made pai-ties to the suit, say, that 
though the rule is applicable to most cases 
in the courts of the United States, it is not 
applicable to all. In the exercise of its dis- 
cretion, the court will require the p:aintiff 
to do all in his power to bilng every person 
concerned in interest before the cou't. But 
if the case may be completely decided as be- 
tween the litigant pailies, the circumstance 
that an interest exists in some other person, 
•whom the process of the court cannot reach, 
as if such party be a resident of some other 
state, ought not to prevent a decree upon, 
the merits; and in the case of MaJIon v. 
Hinde, 12 Wheat. [25 U. S.] 197, the court, 
in speaking of the liberal extension of th s 
discretion, as to parties in the coui*ts of the 
United States, owing to their peculiar juris- 
diction over pai-ties, say, we do not put this 
ease upon the ground of jurisdiction, but 
upon a much broader ground, which must 
equally apply to all coui-ts of equity, what- 
ever may be their structure or jurisdiction. 
We put it on the ground that no court can 
adjudicate directly upon a pei-son's right, 
without the pai-ty being either actually or 
constructively before the coux-t. This ru e, 
as to parties in equity, is very elaborately 
considered in the case of West v. Randall 
[Case No. 17,424]; 8" Wheat. [21 U. S.] 451, 
note,i and it is said that the ground of the 
rule as to dispensing with parties is pe- 
culiarly applicable to the courts of the Unit- 
ed States. But the principle always, of 
course, supposes that the decree can, as be- 
t-n'een the parties before the court, be fitly 
made without substantial injiary to third 
persons. If it be otherwise, the' court will 
withhold its interposition. 

Let us apply the rules and principles recog- 
nized and established "by these cases to the 



■* It IS a general rule in equity, that all per- 
sons materially interested in the matter of the 
bill, as plaintiffs or defendants, ought to be 
madeparties to it, however numerous they may 
he. West v. Randall [supra] ; Caldwell v. Tajr- 
gart, 3 Pet. [28 U. S.] 190; Trescot v. Smyth, 
1 McGord, Eq. 301; Crocker v. Higgins, 7 Conn. 
342; Duncan v. Mizner, 4 J. J. Marsh. 447; 
Wendell v. Van Rensselaer, 1 Johns. Ch. 344. 
But there are exceptions to the rule, as- where 
the other partj- is without the jurisdiction, &e. 
So part of a crew of a orivateer, suing for pri^e',' 
money. So creditors suing in behalf of all cred- 
itors, &c. West V. Randall; Lucas v. Bank of 
Darien, 2 Stew. (Ala.) 280; Joy v. Wurtz [Case 
No. 7,554]. But it cannot be dispensed with 
where the rights of persons, not before the 
court, are so indispensably connected -with the 
claims of the parties litigant, that no decree 
can be made without fmpairing the rights of 
the former. Hallett v. Hallett, 2 Paige, 15. 
Where there are many persons having claims 
on a fund, and the shares of a part cannot be 
determined until the rights of all the others are 
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decree now in question. The society was 
not made a party. The object of the hill 
did not require it. The court had before it 
all the parties necessary to enable it to 
decide upon the specific relief prayed, and 
the decree does not profess to decide direct- 
ly the right of the society; and then, upon 
the broad rule laid down in the case of 
Mallow V. Hinde [supi-a], that no court can 
adjudicate directly upon a person's lights 
who is not a party before the court, it fol- 
lows, as matter of course, that the rights 
of the society cannot be affected by that 
decree. 

It was urged, at the ai-gument, that this 
court was concluded by its own decision up- 
on this point in a case between these same 
parties, at the October term, 1834. If this' 
court, in that case, decided any point re- 
pugnant to the doctrine contained in the 
cases now referred to and relied upon, it was 
erroneous, being in conflict with the deci- 
sions of the" supreme court of the United 
States, by which we are controlled, and the 
error ought to be corrected; and it is matter 
of consolation, that if any mistake was then 
made, it was not to the prejudice of the 
party against whom we now feel oui-selves 
bound to decide. But we apprehend it is a 
mistake to suppose that our present decision 
upon this point Is at all in conflict with what 
was decided in that case. The object of the 
bill, in that case, was to recover from the 
defendants the rents they had received un- 
der and by virtue of the decree of 1811, and 
at the same time impeaching the decre'e, and 
denying that it conelud'ed the right of the 
.society. The court dismissed the bill, on 
the ground that this decree could not be im- 
peached in, this manner, and that the so- 
ciety, by claiming the rents that had been 
received under it, thereby affirmed the va- 
lidity of the decree. Judgment for the plain- 
tiff. 
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settled and ascertained, as in the case of residu- 
ary legatees, or creditors of an insolvent estate, 
all must be made parties; or they must have 
an opportunity of coming in and substantiating 
their claims before any distribution of the 
funds can be made. Id. If persons are made 
parties defendant unnecessarily, the bill will 
be dismissed as to them with costs. Coven- 
hoven v. Shuler, 2 Paige, 122. A person is a 
necessary party to a suit, when no decree in 
relation to the subject-matter of litigation can 
be made until he is properly before the court 
as a party; or where the defendants in the suit 
have such an interest in having such person be- 
fore the court as would enable them to make 
the objection if he were not a party. Bailey v. 
Inglee, Id. 278. A defendant may in some 
cases be a proper party to a suit, although he is 
not a necessary party; • as in the case of a 
fraudulent assignment of a trust-fund, where 
the cestui que trust may, at his election, either 
proceed against the trustee alone, or may join 
the fraudulent assignee in the same bill. Id. 
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SOCIETY FOR THE PROPAGATION Oil" 
THE GOSPEL v. WHEELER et al. 

[2 Gall. 105.] 1 

Circuit Court, D. New Hampshire. Oct. Term. 
1814. 

War — Alien Enbjit — Partt to Suit— Impuove- 
MEXTS— Constitutional Law. 

1. If a foreign corporation, established in a 
foreign country, sue in our courts, and war in- 
tervene between the countries, pending the suit, 
this is not sufficient to defeat the action, imless 
it appear on the record, that the plaintiffs are 
not within any of the exceptions, which enable 
an alien enemy to sue. 

[Cited in Cochran v. Cunningham, 16 Ala. 
448; March v. Eastern R. Go,, 40 N. H. 
453.1 

2. Of the nature and effect of a plea of alien 
enemy. 

[Cited in Taylor v. Carpenter, Case No. 13,- 
785.] 

3. There is no legal difference as to the plea 
of alien enemy between a corporation and an 
individual. 

[Cited in Adams v. Wiscasset Bank, 1 Greeni. 
363; Wood v. Hartford Fire Ins. Co., 13 
Conn. 212.] 

4. The act of New Hampshire of the 19th of 
June, 1805 [Laws 1815, p. 170], allowing 
to tenants the value of improvements, &e. on 
recoveries against them, so far as it applies to 
past improvements, is unconstitutional. 

See Withington v. Corey [2 N. H. 115]. 

[Cited in Foxcroft v Mallett, 4 How. (45 
U. S.) 379: Tufts v. Tufts. Case No. 14,- 
233; Re Griffiths, Id. 5,825; Satterlee v. 
Matthewson, 2 Pet. (27 U. S.) 414; Stur- 
ges V. Carter, 114 TJ. S. 519. 5 Sup. Ct, 1,- 
017; Griswold v. Bragg, 48 Fed. 522.] 

[See Albee v. Bundy, Case No. 134.] 

[Cited in Briggs v. Hubbard, 19 Vt. 88; Clark 
V. Clark, 10 N. H. 387; Commissioners v. 
Rosche. 50 Ohio St. Ill, 33 N. E. 408; 
Connecticut & P. R. Co. v. Town of St. 
Johusbury, 59 Vt. 320, 10 Atl. 573; Dow v. 
Norris, 4 N. H. 19; Forster v. Forster, 120 
Mass. 563. Cited in brief in Preeland v. 
Hastings, 10 Allen, 574. Cited in Girdner 
V. Stephens. 1 Heisk. 285. 286: Griffin v. 
McKenzie, 7 Ga. 163; Griswold v. Bragg. 48 
Conn. 582. Cited in brief in Kennebec Pur- 
chase V. Laboree. 2 Greeni. 278. 289. Cited 
in Martindale v. Moore. 3 Blackf. 284; Mills 
V. Peirce. 2 N. H. 13. Cited in brief in 
Moon V. City of Ionia, 81 Mich. 636, 46 N. 

' W. 25. Quoted in Newton v. Thornton, 3 
N. M. 189, 5 Pac. 259. Cited in brief in 
Philadelphia v. Gray's Ferry Passenger R. 
Co., 52 Pa. St. 179. Cited in Pickering v. 
Pickering, 19 N. H. 392. Cited in dissent- 
ing opinion in Rich v. Flanders, 39 N. H. 
341. Cited in Shay's Appeal, 51 Conn. 167; 
Simpson v. City Sav. Bank, 56 N. H. 474. 
Cited in brief in Tilden v. Johnson. 52 Vt. 
629. Cited in Willard v. Harvey, 24 N. H. 
351; Withington v. Corey, 2 N. H. 118; 
Woart V. Winnick, 3 N. H. 478, 480.] 

[5. Cited in Kent v. Rand. 64 N. H. 48, 5 Atl. 
760, to the point that a mere moral obligation 
is not sufficient to support an express promise.] 

[6. Cited in American Mut. Life Ins. Co. v. 
Owen, 15 Gray, 493, and in INIarch v. Eastern 
R. Co., 40 N. H. 579. to the point that a foreign 
corporation may maintain a real action in the 
courts of this country.] 

[7. Cited in Adams v. Hackett, 27 N. H. 294; 
City of Cincinnati v. Seasongood, 46 Ohio St. 

1 [Reported by John Gallison, Esq.] 
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303j21 N. E. G30; Dunbarton v. Franklin, 19 
N. H. 262; Leete v. State Bank of St. Louis, 
115 Mo. 198, 21 S. W. 788; Opinion of the Jus- 
tices, 41 N. H. 556; Rairden v. Holden, 15 
Ohio St 210; Rich v. Flanders, 39 N. H. 311; 
Wendell v. New Hampshire Bank, 9 N. H. 421; 
Willard v. Harvey, 24 N. H. 354; and in 
Pritchard v. Spencer, 2 Ind. 486,— to the point 
that a legislature may enact retrospective limi- 
tation laws where they do not deprive parties 
of a reasonable time for prosecuting their 
claims before being barred.] 
[See Auld v. Butcher, 2 Kan. 150.] 

Bnti*y sur disseisin.— In tlie writ, the de- 
mandants, describing themselves as "the So- 
ciety for the Propagation of the Gospel in 
Foreign Parts, a corporation duly consti- 
tuted and established in England, in the 
dominions of the king of the United King- 
doms of Great Britain and Ireland, the mem- 
bers of which society are aliens and subjects 
of said king," demand of the tenants, who 
are all citizens of the state of New Hamp- 
shire, seisin of a tract of land in Westmore- 
land in said district of New Hampshire, 
which they aver to exceed in value the sum 
of five hundred dollars; and they count upon 
their own seisin, and a disseisin by the ten- 
ants, within thirty years. At the May term 
of this court, 1808, the tenants pleaded the 
following plea: "And the defendants come 
and say, that this court ought not to take 
cognizance of the said action, because they 
say, that said action is sued by and in the 
name of a supposed corporation or body pol- 
itic, supposed to be created by a law of a 
foreign state, and is not sued and com- 
menced by any citizen or subject of any 
foreign state, against them the said defend- 
ants, and this, &c. Wherefore they pray 
judgment, whether this court will take fur- 
ther cognizance of this action, and for their 
costs." The demandants replied as follows: 
"And the said society say that this court 
ought to take further cognizance of their 
action aforesaid, notwithstanding any thing 
by the said John Wheeler and others in their 
plea afoi'eSaid alleged, because the said So- 
ciety for the Propagation of the Gospel in 
Foreign Pai-ts say, that at the time of the 
commencement of the said action, they were, 
and still are, a corporation constituted and 
established in England, in the dominions of 
the said king of the United Kingdoms of 
Oreat Britain and Ireland, and the mem- 
bers of said society then were, and still are, 
aliens, and subjects of the said king, as by 
their writ aforesaid is supposed, and this 
they pray may be inquired of by the coun- 
tiy." To this replication there was a gen- 
eral demurrer, and joinder in demurrer. 

The court having overruled the plea to the 
jurisdiction, the tenants, at the November 
term, 1810, pleaded the general issue, non 
disseisiverunt, which was joined by the de- 
mandants. At the May term, 1814, the tenants 
severally filed claims under the third section 
of the statute of New Hampshire of the 19th 
of June, 1805 (Laws N. H. Ed. 1815, p. 170), 
in which they alleged a. seisin and possession 



of the demanded premises in themselves, or 
those, under whom they claimed, for , more 
than six years before the commencement of 
the present action, and that by buildings and 
improvements the value of the land was in- 
creased in a certain sum, wherefore they 
prayed that the jury might, if they found 
a verdict for the demandants, inquire and as- 
certain the said increased value, and that no 
writ of seisin or possession should issue, un- 
til the demandants should pay into the hands 
of the clerk for the use of the tenants, such 
sum as the jury should so assess. At the 
October term, 1814, the jury found a verdict 
for the demandants, and they also found the 
value of the improvements made t>y the ten- 
ants severally. The demandants moved for 
a judg'ment on the verdict notwithstanding 
the statute, and the tenants moved in arrest 
of judgment, upon the ground, that the de- 
mandants appeared by the record to be alien 
enemies. ^ 

Mr. Freeman, for demandants, on the mo- 
tion In arrest of judgment for alienage. 

The demandants are entitled to judgment, 
unless their disability to sue appears on the 
record. The only groimd of objection is con- 
tained In the description, which they give of 
themselves, for the purpose of giving juris- 
diction to the court, viz. "The Society, &c. a 
corporation constituted in England, . in the 
dominions of the king, &c, the members of 
which society are aliens and subjects of said 
king." If from this description, connected 
with other things of which the court are 
bound to take notice, it appears that the 
demandants cannot have ability to sue, judg- 
ment must be arrested; otherwise, they, are 
entitled to it on the verdict 

Two grounds of disability may be pre- 
tended. (1) That it appears, by the demand- 
ants' own showing, that at the commence- 
ment of the suit they were aliens, and so 
could not sustain a real action. (2) That, 
since tbis action was brought, they have be- 
come alien enemies, and therefore disabled 
to sue any action. 

. As to the first ground, it is certain, that, at 
the commencement of this action, British sub- 
jects, whethir resident in this country or in 
the British dominions, might sue for, and re- 
cover, all lands, which they held previous to 
Jay's treaty, in the same manner as citizens, 
and this, whether disseised before or after 
the treaty. They are entitled to sue in the 
United States' courts, and the allegation of 
alienage In the writ is necessary to give the 
court jurisdiction. It does not, therefore, ap- 
pear from the writ, whether the demandants 
were disabled to sue or not. And as to the 
merits of their claim, no new writ or other 
tovm of declaration is given them by the 
treaty, but the ordinary form of remedy for 
citizens. The count Is simply on the seisin of 
the demandants, and disseisin by the tenants, 
in the same form, as though the suit were in 
the state com-t, where no such allegation is 
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necessary for tlie pui*pose of jurisdiction. The 
demandants are not bound to anticipate, nor 
can tliey anticipate or forestall tlie defence of 
tlie tenants, and tlie whole eoui-se of the plead- 
ings, nor -would it avail them, should they 
attempt it. But much less could they he 
hound in their declaration to anticipate a de- 
fen(!e, which might arise after the action was 
commenced. If therefore by any possibility, 
the demandants might, consistently with this 
writ, reply sufficient matter to avoid the de- 
fence of alien enemy, if pleaded; the tenants 
were bound to plead it, and having answered 
to the merits, they must plead the new matter 
puis darrein continuance, else the disabilitj' is 
waived, and they ai-e estopped to set it up aft- 
erwards. It is not denied, that the court ex 
officio must take notice of the declaration of 
war by congress, as indeed in England they 
must of the king's proclamation. No doubt, 
it is a public act. But, admitting all this, 
and that the members of the corporation, at 
the commencement of the suit, wei'e and still 
are subjects of Great Britain, in such sense 
as is necessary to give this court jurisdiction, 
it does not necessarily follow, that they are 
alien enemies in such sense, as to disable 
them from sustaining this suit. In their cor- 
porate capacity, they have no such political 
relations, as to denominate them corporaliter a 
subject or an alien. Hope Ins. Co, v. Board- 
man, 5 Cranch [9 U. S.] 60. The disability 
then, if any, must result from the character 
of the individual members. But although 
alienage of the members of a corporation may 
be averred for the purpose of jurisdiction, it 
does not follow, that they can be considered 
as alien enemies, so as to destroy rights. 

The plea of alien enemy cannot apply to a 
corporation aggregate, at all. If it could, it 
would follow, that a single stockholder of one 
of our banks residing in an enemy's country 
would disable the corporation to sustain any 
action in our courts. So is the law as to joint 
partneis. ilcConnell v. Hector. 3 Bos. & P. 
113. Co. Lift. 129a, is express, that alien- 
age is no plea to an action, real or per- 
sonal, by a corporation, because they sue in 
their corporate capaeitj* and en autre droit. 
The same doctrine is laid down in Bacon's 
Abridgment, and applied to an alien enemy. 
And an alien enemy, for the same reason, 
viz. because he acts en autre droit, may sue 
as executor or administrator. 1 Bac. Abr. 
".\lien," D; "Abatement," B 3; 1 Salk. 40 
pis. 1, 2; 1 Strange, 282; 1 Com. Dig. "Alien," 
C T; Brocks v. Phillips, Cro. Bliz. GS4; Ca- 
roon's Case, Cro. Car. 8; 3 Burrows, 1739, 
1741; Wyngate v. Marke, Cro. Eliz. 275. Yet 
it miglit be a good plea, that the testator or 
intestate, at his decease, was an alien enemy. 
Skin. 370. From these authorities it would 
seem, that the law rather regards the person 
represented or the use than the party on the 
record. The law will protect the interest of 
an innocent assignee, or cestui que trust, in a 
chose in action. Winch v. Keeley, 1 Term 11. 
G09; Brandon v. Nesbitt, 6 Term R. 23. On 



the principle of these cases, it would seem, 
that the assignee of a judgment, or other 
chose in action, would not be barred from su- 
ing in the name of a foreigner by the break- 
ing out of war. In personal actions the thing 
is forfeited to the king, and after inquest he 
may have an action on the contract with an 
alien enemy for his own benefit. But not when 
the equitable property is in another. Nor can 
he have a writ on a disseisin done to an alien 
enemy, or other real action on his seisin. 1 
Taunt. (Eng. Ed.) 29, 33. The reason of the 
law is, to prevent the propertj'-'s being with- 
drawn from the country, and going to in- 
crease the resoiu'ces of the enemy. It does 
not, tlierefore, apply to the case of lands, 
whicli cannot be withdrawn. Nor could it 
apply to a case of tiaist, where the proceeds 
of the suit must be applied to charitable and 
religious uses. There is nothing hostile in 
the pui-poses of this corporation. The gov- 
ernment of the United States have not made 
war on the Christian religion. There is no 
ease, in which the rule "cessante ratione ces- 
sat et ipsa lex" could apply more sti-ongly. 
But, even in the case of individuals suing for 
their own benefit and in their own right, 
alienage for the purposes of jurisdiction, and 
the question of alien enemy to disable the 
party, are governed by very different rules. 
"Alienage" for the purpose of jurisdiction is 
opposed to "citizenship." Persons inhabiting 
here, not having political rights as citizens, 
are aliens, and may sue in the federal courts. 
HolUngworth v. Duane, 4 Dall. [4 U. S.] 353. 
But on the question of alien enemy the 
domicil settles the character. It is uniform- 
ly so held in prize causes. Iji Yirginie, 5 C. 
Rob. Adm. 98; O'Mealey v. Wilson, 1 Camp. 
482. The matter alleged in the writ would 
clearly be insuflacient in a plea of alien en- 
emy, if any such plea might be allowed in tlie 
i case. This plea requires the greatest strict- 
ness. The constant inclination of courts lias 
been to narrow this ground of objection. It 
is a defence not favored in law. It is only 
temporary in its nature; it is considered as a 
dilatory plea; as being against right; and of 
all pleas the most odious. S Term R. 166, 71; 
2 W. Bl. 1326; 13 Bast, 332; 10 Bast, 326; 1 
Bos. & P. 165, 169, 170; 9 East, 321. Non 
constat, that in this case eveiy member of 
the corporation is not now, and ever since the 
commencement of the war has been, commo- 
rant here. They sue in their corporate ca- 
pacity, and en autre droit. They sue for their 
lands in a real action, to which case the plea 
of alien enemy has never been extended, and 
the reason of it does not apply. And so far 
as the court can determine from the name of 
the corporation, they sue for property as be- 
ing devoted to a benevolent and pious use, not 
less beneficial to this country, than to any 
other, and wholly unconnected with any hos- 
tile or commercial purposes. 2 

2 The reporter regrets, that not having been 
present at the argument on this point in be- 
half of the tenants, he is unable to insert it. 
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Mr. Freeman, on motion for judgment upon 
the verdict 

To tlie defendants' claim of compensation 
for tlieir improvements, the plaintiffs ohject 
the 2d, 3d, 12th, 14th, and 23d articles of the 
bill of rights in the constitution of New 
Hampshire, article 1, § 10, of the constitution 
of the United States, and article 5 of the 
amendments. They contend: (1) That tlie 
statute relied on by the defendants (Act N. 
H. June 19, 1805; Laws 1815, p. 170), so far 
as it might be construed to affect this action, 
is void, being repugnant to the provisions 
of the constitution of New Hampshire above 
cited, as well as to the constitution of the 
United States, and to the principles of natu- 
ral justice. (2) The act does not extend to 
suits in the United States' coux'ts, nor bind 
those courts. (3) Nor to suits of foreigners; 
at least, of foreignei-s suing in the United 
States' courts. (4) The claims are insuffi- 
cient, by reason of their* uncertainty in re- 
spect to setting out the defendants' title, the 
persons of whom purchases were made, and 
the consideration. 

I, The courts of the United States, not less 
than the state courts, must, when the ques- 
tion arises in a ease properly before them, 
judge of the validity of an act of a state leg- 
islature, under the state constitution. Van- 
horne's Lessee v. Dorrance, 2 Dall. [2 U. S.] 
308; Cooper v. Tellfair, 4 Dall. [4 U. S.] 14; 
Ogden V. Blaekledge, 2 Craneh [6 U. S.] 272, 
276; New .Jersey v. Wilson 7 Craneh. [11 
U. S.] 164. The statute in question may 
be considered in two points of view: (1) As 
conferring a right on one party, and impos- 
ing a corresponding liability on the other; 
or, (2) as regulating a remedy, and prescrib- 
ing the time and mode of proceeding. 

From the verdict of the jury, by which the 
improved value is assessed, it appears that 
the demandants, at the time of passing the 
act, had, or would have a pei'fect right to re- 
cover the demanded premises. This was 
then an absolute and unconditional right to 
their remedy for the possession, clear of any 
incumbrance, "freely and without purchase." 
Till then there was no legal or equitable lia- 
bility of the demandants to compensate for 
the increased value in ease of a recovery. 
The law imputed no wrong, or fault, or lach- 
es, to the demandants for not suing within 
six years. It implied no contract in favor 
of an adverse possessor, who litigates a just 
title. It imposed no duty on the demand- 
-ants. It gave no rights to the tenant. And 
so destitute even of moral obligation is the 
claim, that an express promise on such a 
consideration has been held to be nudum 
pactum and void. Frear v. Hardenbergh, 5 
Johns. 272. 277. Such then being the rights 
of the parties, laying aside the constitutional 
objections, a statute must be very clear and 
imequivocal, to impair those rights on ac- 
count of any facts or circumstances, which 
happened before the passing of the statute;, 
for it is a general principle, that laws should 



be construed prospectively and not retro- 
spectively, so as to take away a vested right. 
The case should not exist, at the passing of 
a law, upon which the law is to operate. 
The barring, defeating or impairing the re- 
covery of a former right, by a statute, upon 
a consideration wholly past, is ^ within the 
same general principle, and equally within 
the consideration of 'the constitution, as the 
creating of a new direct liabihty to an ac- 
tion. The principle of this -statute would 
have been no worse, had it provided, that 
the tenant should have his action for such 
past improvement, in consideration of the 
prior purchase and possession, nor had it 
said, that such tenant then in possession, 
should hold the land absolutely forever. The 
right of recovery was before perfect and un- 
conditional. Now, on the defendants' con- 
struction, it becomes, by the mere force of 
the statute, conditional, and charged with an 
incumbrance, for that, for which there was 
before no legal or equitable right. It is 
equally inadmissible to extend the statute to 
a ease, where any part of the six years' pos- 
session was before the act passed. A stat- 
ute of limitation is different; as it relates 
merely to prosecuting the remedy, and al- 
ways contains an alternative of bringing 
suits within a certain time to run after the 
act passed. Here is no time allowed to bring 
a suit so as to avoid the charge of improve- 
ments, unless the act be wholly prospective. 
An action brought the next moment after the 
act was passed stands on the same ground 
in this respect, as one brought at any time 
within six years afterwards, for there can 
be no division of the time. It is repugnant 
to the very notion of a law, as defined by 
elementai-y writers, that it should be consid- 
ered a rule for past cases. 1 Bl. Comm. 
44-46; 1 Burlam. Nat. pp. 99, 101, 102, 104, 
c. 10, §§ 2, 3, 5, 6, 7; 2 Burlam. Nat pt 3, 
c. 1, §§ 2, 4; Puff. Laws Nat bk. 1, e. 6, § 7; 
Id. bk. 7, c. 0, § 2; Bract, lib. 4, fol. 228; 
2 Inst 292; 7 Jonns. 502, 504; Cod. 1. 1, t 
14, 1. 7. "Leges et constitutiones futuris cer- 
tum est dare formam negotiis, non ad facta 
preterita revocari; nisi nominatim, et de 
preterite tempore, et adhuc pendentibus ne- 
gotiis, cautum sit." A few authorities will 
show, that in analogous cases such construc- 
tion of statutes, as that under which the de- 
fendants in this case claim, has been repro- 
bated, as against natural justice. Grotius, 
J. B. & r. lib. 2, c. 10, §§ 1, 5; Id. lib. 3, c. 
14, §§ 7, 8; Id. e. 20, §§ 7, 9, 10; 2 Vanhorne's 
Lessee v. Dorrance, 2 Dall. [2 U. S.] 304; 
Calder v. Bull, 3 Dall. [3 U. S.] 386; Ogden 
V. Blaekledge, 2 Craneh [6 U. S.] 272, 276; 
Jackson v. Phelps, 3 Gaines, 69; U. S. v. 
Heth, 3 Crunch [7 U. S.] 399, 403, etc.; 4 
Johns. 75, 76, 78; 5 Johns. 139, 142; 4 Bur- 
rows, 2460; Dash v. Van Kleeck, 7 Johns. 
477. 

2. Considering the statiite in the other 
view, viz. as regulating the remedy, and pre- 
scribing the time and mode of proceeding, the 
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same constitutional objections apply with 
equal force, and the defendants' construction 
of the act is doubly guarded against by those 
provisions, which relate to the protection of 
property, and the right of a free and eei-tain 
remedy by law for all injuries. 

II. But this statute, being directory only 
to courts, and prescribing a certain mode of 
proceeding, extends no further than the state 
courts, and does not bind those of the United 
States. The 34th section of the judiciary 
act (1 Stat. 74) passed September 24, 1789, 
does not extend to this ease. There is a 
marked distinction between those statutes 
of the several states, which are to be consid- 
ered as measures of right and rules of prop- 
erty, which congress has no authority to dis- 
pense with, and such as regard only the time, 
form and mode of pursuing remedies, and of 
process and proceedings in their courts. 
This distinction seems to be observed in the 
different statutes of the United States, which 
have reference to the state laws. Statutes 
of the first class only are embraced in the 
34th section of the judiciary act. This pro- 
vision recognizes the laws of the states for 
the time being, in cases where they apply, 
as rules of decision, &e. 

On most questions, that arise In the trial of 
causes, the state laws must be the only rules 
of decision. Such are those concerning the at- 
testation and effect of wiUs. course of descents, 
distribution of estates, modes of conveyances, 
contracts, and generally whatever regards 
the internal police and government of the 
state. Respecting such matters, congress has 
no legislative power, and it was probably for 
the removal of doubts upon this subject, and 
to prevent an extension of the powers of the 
general government by implication, and es- 
pecially to allay those jealousies, which were 
assiduously fomented on its first adoption, 
that this section of the judiciary act was in- 
troduced. That this provision was not in- 
tended to extend at all to forms of process 
and proceedings in the federal courts, and 
those incidents generally, which it properly 
belonged to congress to regulate, is evident 
from the act to regulate pi-ocess, which pass- 
ed a few days afterwards, as well as from 
various other provisions of the statutes of the 
United States. The United States' govern- 
ment may establish their own limitation acts 
for proceedings in their courts, and, if they 
choose, make them uniform through the 
United States. A new state limitation act, 
as to the time of bringing suits, would not ap- 
ply to suits in the United States' courts, un- 
less expressly adopted by the general govern- 
ment. The limitation of penal suits is differ- 
ent under the United States' laws, "and those 
of the states. In the United States, it is two 
years, in the state of New Hampshire but 
one. The limitation of writs of error in the 
United States' courts is also different from 
that in the state courts. 

The courts of the United States are not 
governed by those statutes of the several 
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states, which regulate costs, bail, process and 
trials, juries, challenges, &e. The words of 
the former statute regulating process, &e. 
(Act Sept. 29, 1789; 1 Laws [Folwell's Ed.] 
146 [1 Stat. 93]) are "forms of writs, and 
process, and modes of proceeding in the 
courts of the United States shall conform to 
such, as are now used and allowed in the 
supreme courts in the respective states, &c." 
The existing statute regulating process (Act 
5Iay 8, 1792; 2 Laws [Folwell's Ed.] 103 
[1 Stat. 275]) adopts such form of writs, exe- 
cution, and other process, and forms and 
modes of proceeding in common law suits, as 
were then used in the United States' "courts 
in pursuance of the former, act The time 
and mode of remedy, &c. follow only such 
state statutes as were then in force, or else 
the common law. So in the statutes as to re- 
turning jurors (5 Laws [Folwell's Ed.] 195 
[2 Stat. 82]) such mode, as then used, is 
adopted. There are also special provisions, 
as to writs of error, stay of execution, new 
trials, judgment on bonds with penalty, &c. 
See, also, section 15 of the judiciary act, 
and the provisions respecting prisoners for 
debt, 3 Laws [Folwell's Ed.] 335 [1 Stat. 482]; 
5 Laws [Folwell's Ed.] 6 [2 Stat. 4]. The 
form of remedy and course of judicial pro- 
ceedings, and the time when the action may 
be commenced, follow not the lex loci con- 
tractus, nor the law of the place where the 
right or liability accrues, but that of the 
jurisdiction where the remedy is prosecuted. 
Fearsall v. Dwight, 2 ISIass, 84. This dis- 
tinction as to the objects of the state laws, 
which goes to exclude the case in ques- 
tion from the pui-view of the 34th section of 
the judiciary act, appears to have been insist- 
ed on with effect m the trial of Judge Chase. 
Evans' Trial of Judge Chase, Append, pp. 
4, 5, arts. 5, 6; Answers, p. 31, etc.; Ran- 
dolph's Reply, art. 5; Harper's Opening, p. 
59; Clarke, 115; C. Lee, 104, p. 268, and Ap- 
pend. 62, the vote. 

III. As to the application of the law to 
foreigners, it is to be observed, that whatever 
the state sovereignty may direct respecting 
its own subjects, yet in cases where the 
rights of foreigners are concerned, the law of 
nature and of nations is paramount to the 
municipal or common law, or rather may 
form exceptions and restrictions to general 
rules. The law of nations in its full extent, 
where applicable, is part of the common law 
of every country. 3 Burrows, 1480; 4 Bur- 
rows, 2016. It may justly be questioned, 
whether any one of the state sovereignties 
has authority to divest foreigners of their 
rights, or destroy their remedies, as is at- 
tempted in this case. A regulation respect- 
ing remedies, and proceedings in the state 
courts, where citizens only are bound to sue, 
might, from the different organization of the 
federal courts, and the course of their pro- 
ceedings, and the different situation of their 
suitoi-s, operate very unequally, if applied 
to them. For example, a veiy short term of 
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limitation for bringing suits, as in this case 
£ov paying bettennents, might defeat the 
Tights of foreigners altogether, without any 
laches on their part. The federal judiciary 
•was intended to protect the rights of stran- 
gers against local and state partiality and in- 
justice. 

IV. As to the fourth point, on the suffi- 
ciency of the defendants' claims, I shall sub- 
mit it to the court, if they shohld come to it 

air, Kiclaardson, for tenants, on the motion 
for judgment upon the verdict. 

It is not denied, that the legislative power 
is limited by the constitution, nor that the 
court have a right to declare an act, which 
is contrary to the constitution, void. But in 
the first place it is denied, that any right 
secured by the 2d, 3d, or 12th articles of 
the Xew Hampshire bill of rights, or by the 
-5th article of the amendments of the consti- 
tution of the United States, is violated by this 
-act 

What are the facts? The defendants, sup- 
posing they had acquired a legal title to the 
land, having paid a valuable consideration 
for it, entered, and at great expense and labor 
increased the value of the land, by buildings 
4ind improvements made thereon. To whom 
do these improvements and buildings be- 
long? Every man has a right to the fruits 
of his own labor. By this rule the buildings 
and improvements belong to the defendants. 
How do the plaintiffs derive their right to 
them? They own the lands; these improve- 
ments cannot be severed from the land; they 
can recover the lands and these improve- 
ments as incident to them. But this course 
of reasoning shoAvs not a vested right to the 
improvements, but the mode in which a vest- 
ed right may be acquired. When the plain- 
tiffs shall have recovered the land, they will 
then, and not before, have a vested right in 
the improvements. This distinction is clearly 
recognised in the case of Taylor v. Town- 
^end. S Mass. 411. It is not true, that what- 
ever is annexed to the freehold becomes im- 
mediately the property of the owner of the 
land, as is evident from the right of a lessee 
to remove certain buildings by him erected. 
Bull. N. P. 34. There is, in principle, no 
distinction between improvements, that can 
be severed and removed from the land, and 
those which cannot The man, who turns un- 
productive low land into productive meadow, 
is, in equity and justice, as much enti- 
tled to the increased value, as he who erects 
a building, is entitled to that building, al- 
though, as the law stood before this act, the 
one had no remedy to enforce his right, and 
the other had a remedy in certain cases. The 
design of the law, against which the plain- 
tiff's object, was to provide a remedy, where 
none existed before. It is founded upon the 
supposition, that the tenant has a vested 
right to the improvements, he has made, as 
the fruit of his own labor, and that the owner 
of the land has no right to them. If the 



broad principle be assumed as true, that 
whatever improvements are made upon land 
become immediately the property of the own- 
er of the land, by a vested right, whether he 
is in possession or not, the doctrine laid 
down in Bull. N. P. 34, and the principles of 
the case of Taylor v. Townsend, would be a 
violation of the constitution of New Hamp- 
shire; and yet both cases are understood to 
be law here. What right of the plaintiffs is 
violated? Before this act they had a right 
to the land; they had a right to a remedy, 
to recover the land with all the improve- 
ments. These rights they still retain. The 
legislature, in this act, say, you may have 
your land, you may have your remedy to re- 
cover it, but you shall not acquire a right to 
the improvements made upon it by an in- 
nocent tenant, through a mistake of his 
rights, till you have paid him for those im- 
provements. You shall not turn him out of 
possession, and enjoy the fruits of his labors, 
till you make him a compensation. If this 
be a violation of an essential natural right, 
it is apprehended that by the same course of 
reasoning it may be shown, that the maxim 
in equity, "you shall do justice before you 
receive it," is inequitable. There is no nov- 
elty in making a distinction between the 
value of the land at any particular time, and 
the improvements afterwards made upon it, 
as appears from the opinion of C. J. Kent, in 
Pitcher v. Livingston, 4 Johns. 17. 

With regard to the objection, that this act 
violates the first article of the bill of rights, 
the defendants apprehend, that the history of 
that article shows that it was not intended to 
apply to a case of this kind. The clause of 
that article^ on which the plaintiffs rely, has 
always been understood to have been copied 
from the "nulli vendemus justitiam" magna 
eharta, wliieh was certainly intended to apply 
to a very different case. Sull. Leet 272. But 
it is said, this law, as applied to this case, is a 
retrospective law for the decision of a civil 
cause. Before diseussmg this question, it 
seems necessary to ascertain, what is a retro- 
spective law within the meaning of this article 
in the bill of rights. It is apprehended, that 
the opinions expressed by the court in Calder 
V. Bull, 3 Dall. [3 U. S.] 386, and Dash v. 
Van Kleeck, 7 Johns. 477, authorize the defi- 
nition, that a retrospective law is one, that 
takes away or impairs rights acquired by ex- 
isting laws. It is beUeved, no other definition 
can be found. 

Now it is denied that this act, applied to 
this case, takes away or impairs any vested 
right. It is denied, on the grounds before 
stated, that the plaintiffs ever had any vested 
right to the improvements made by the de- 
fendants upon the land. Under the law, as it 
stood before this act they might have acquir- 
ed such a right but they never did acquire it 
and the statute only declares, they shall not 
now acquire it without making compensation. 
The statute secures to the defendant a vested 
right, which justice requires should be secm-ed 
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to him. The case cited from 5 Johns. 272, 
does not applj' to this case. There the teaaut 
went upon the laud, knowing it to belong to 
another. In this case, the tenants entered in- 
nocently and by mistake, and it is humbly 
submitted, that unless the plaintiffs had a 
vested right to acquire property from the de- 
fendants against justice and equity, there is 
no foundation for this objection. The other 
objections made by the plaintifCs' counsel re- 
quire no answer. 

Mr. Freeman, in reply. 

The facts assumed by the defendants' coun- 
sel, viz. "that tliey, supposing they had ac- 
quired a legal title to the land, having paid a 
valuable consideration, entered, and at great 
expense and labor increased the value of the 
land by buildings and improvements," are not 
warranted by tbe defendants' claim, nor by 
the case provided for by the statute. It was 
not necessary, in order to make out the case 
according to the statute, for the defendants to 
show, nor does it at all appeal', that the improve- 
ments or any considemble part of them, were 
made by the defendants themselves, or by any 
person, who held under a bona fide purchase, 
or anj' color of title. But the broad rule, '*that 
eveiy man has a right to the fruits of his own 
labor," would apply equally well to any case, 
where a stranger should undertake to manage 
my affairs without my consent. It never can 
be contended, that a mere wrong doer, enter- 
ing wilfully and knowingly on another's land 
without his consent, without color of title, and 
retaining the possession, acquires any right 
merely by bestowing his labor upon it. But 
the rule laid down by the defendants' counsel 
must be maintained in all this extent, in order 
to prove the defendants' right to the benefit 
of improvements before the act passed. For 
it does not appear that the improvements were 
not wholly made by the original wrong doer, 
long before any purchase. He, after six years, 
could have no claim under the statute for com- 
pensation, and 3'et, by his sale, the defendants, 
it is said, have become entitled to that com- 
pensation. And still, as the defendants' causes 
show, the purchaser, on eviction, might re- 
cover on his warranty the full value at least 
of the land and improvements, as they were 
when conA'eyed to him; so that, in the event, 
the original wrong doer would have the bene- 
fit of the impix)vements, or else the purchaser 
would have a double satisfaction. But put the 
case, as the defendants' counsel, without any 
ground, supposes it, that the improvements 
must have been made by the bona fide pur- 
chaser, still he had no right to compensation 
before the statute. Such right, at any rate, 
could be considered as no better than the im- 
perfect one, that a man may have to the char- 
ity or generosity of others. It stands on hard- 
ly so good a foundation as a mere debt of 
gi-atitude. Can tbe legislature enforce the dis- 
charge of such previous obligations? It is be- 
lieved they cannot. 

Rights of property, as enforced in couits, 



must not depend on any vague and imaginaiy 
notions of natural justice, but on the settled 
rules of law. These are the gi'eat landmarks, 
which limit the rights of parties, and they 
must be observed. They settle the questions. 
What is right? and. What is just? And on 
this subject, the rale in law and in equity is 
the same, "Equitas sequitur legem." It is 
said, that the statute is founded on a suppo- 
sition, that the tenant has a vested right to 
the improvements he has made, and that the 
object of the law was, to provide a remedy 
where, it is conceded, none existed before. 
But it is a maxim of law, that for every right 
there is a remedy. Want of riglit and want 
of remedy are convertible terms. If any such 
right existed, there seems to be no difficulty 
in adapting the existing forms ofconnnon law 
remedies to it. The case in 5 Johns. 272, did 
not turn on any question as to the form of 
remedy. The cases of wan-auty. i&c. have no 
bearing in favor of the defendants. They re- 
spect only the construction and effect of con- 
tracts as between the parties and privies. The 
cases cited of buildings, which may be severed 
and taken away by tlie lessee during the term, 
are also inapplicable, and they do not wan-ant 
the docti'ine inferred from them, "that what- 
ever is annexed to the freehold does not become 
the property of the owner of the land." The 
principle of these cases I apprehend to be, that 
the things never wei"e annexed to the freehold, 
or if they had been so annexed, yet they were 
severed fi-om the freehold or inheritance by 
the contract of the parties, express or implied, 
and common usage may be evidence of such 
contract. The cases of lessees, however, might 
not be quite so inapplicable, if it could be 
shown, that they had a right to compel their 
landlords to pay for the coppers, buildings, 
and ameliorations of the soil, by them put up 
and made on tlie land, when not stipulated for 
in the lease. 

Eveiy principle of the common law is re- 
pugnant to the notion of any such right of the 
defendants to compensation for their improve- 
ments, antecedent to the statute. The im- 
provements themselves, in most cases arising 
under the statute, are such as would be con- 
sidered waste by the common law, and if made 
by the tenant of a rightful particular estate, 
would subject him to forfeit it Co. Litt. § 67. 
This notion is repiignant to the law in relation 
to personal property, in the cases of acces- 
sion and confusion of goods, as laid down, 2 
Bl- Comra. 404, etc. And Braeton in the place 
there cited, as well as Co. Litt., applies the 
loile of accession more strongly to real estate. 
It is impossible to conceive what is meant by 
a "vested right to land," and "a vested right 
to a remedy to recover the land with all the 
improvements," and a vested right, at tlie 
same time, in the improvements in an advei-se 
possessor. Permit me to have the effect of my 
vested rights to the land, and to the remedy 
to recover the land, as it is, with the improve- 
ments, and also to keep my money in my OAvn 
possession, to which I suppose I have also a 
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vested right, and my advei-savy may enjoy 
such vested right in the improvements as he 
can. 

2. The 14th ai-ticle of the hill of rights se- 
cures a remedy for every right of property, 
as absolutely as the right itself is secured. It 
is immaterial to the party pursuing his rights, 
■whether he is obliged to pay the purchase 
money to the government, or i:o the advei-se 
party. 

3. If it be true that, in law, the defendants 
had no vested right to compensation for im- 
provements before the act passed, then it 
seems to be conceded, that the constitutional 
objections, both on the articles protecting the 
rights of property, and on the article prohibit- 
ing retrospective laws, are well grounded. But 
it is doubtful, at least, whether the defendants' 
definition of a reti-ospective law is so perfect, 
as to comprehend all civil cases, that come 
within the 23d article. Any law subjecting a 
person to loss or detriment, or imposing an 
obligation on him on a past consideration, or 
made to apply to exisUng cases, is retrospec- 
tive. A law enhancing the measure of dam- 
ages in civil actions on past cases is equally 
prohibited by this article, as a law that en- 
hances tlie punishment of a crime already com- 
mitted. There can be no doubt, that such a 
law is retrospective, and it makes the ease no 
clearer to compare it with the definition of the 
defendants' counsel. No vested right is im- 
paired, in the case put, more than there is by 
the statute now in question. In one case the 
party's money is recovered, from him, on a 
past consideration, in the form of damages. 
In the present case, he would be compelled 
by the statute, on such past consideration, to 
part with his money, or else lose his land, 
and either alternative is equally exceptionable. 

STORY, Circuit Justice. This is a writ of 
entry sur disseisin, brought on the demand- 
ants' own seisin, and a disseisin by the ten- 
ants within thirty years; the writ bears teste 
on the 22d December, 1807. The tenants, at 
May term, 1808, having pleaded a plea to the 
jurisdiction, which was overruled by the court, 
afterwards pleaded the general issue nul 
disseisin; and at the present October tei-m 
of this court, a verdict was found for the de- 
mandants; and also the value of the improve- 
ments made by the tenants on the demanded 
premises, pursuant to the statute of New 
Hampshire of the 19th of June, 1805. Acts 
1805, p. 395; Acts 1815, p. 170. After the 
verdict, a motion was made by the demand- 
ants for a judgment on the verdict, at com- 
mon law, and writ of seisin thereon, without 
any regard whatever to the provisions of the 
statute of 1805, or the value of the improve- 
ments found by the verdict, principally upon 
the ground that this statute was unconstitu- 
tional. A cross motion was also made by the 
tenants in arrest of judgment, upon the 
ground that the demandants were, by their 
own showing, alien enemies, and therefore not 
entitled further to pursue the present action. 



These motions have been ably argued, and the 
decision, which after much deliberation I have 
formed, will now be pronounced. 

And first, as to the motion in arrest of judg- 
ment The demandants are described in the 
writ, as "The Society for the "Propagation of 
the Gospel in Foreign Parts, a coiiporation 
duly constituted and established in England, 
in the dominions of the king of the United 
Kingdoms of Great Britain and Ireland, the 
members of which society are aliens and sub- 
jects of the said king." If from this descrip- 
tion, and the other facts apparent upon the 
record, the court must intend, that the de- 
mandants have not a capacity fmilier to pur- 
sue the present action, then the motion must 
prevail. If, on the other hand, by possibihtj',. 
and consistently with tlie facts on the record, 
such capacity can remain, then judgment must 
passupontheverdictfor the demandants. There 
is no pretence for holding, that the mere alien- 
age of the demandants would form a valid bar 
to the recovery in this case, supposing the 
two countries to be at peace; for however 
true it may be, in general, tiiat an alien can- 
not maintain a real action, it i^ very clear that 
either upon the 4a"ound of the 9th article of 
the British treaty of 1794, or upon the more 
general ground, that the division of an em- 
pire works no forfeiture of rights previously 
acquired, (and in point of fact the title of the 
demandants was acquired before the Ameri- 
can Revolution) for aught that appears upon 
the present record, the present action might 
well be maintained. Kelly v. HaiTison, 2 
Johns. Gas. 29; Jackson v. Lunn, 3 Johns. 
Cas. 109. The whole objection therefore must 
rest on the existing war. 

The defence of alien enemy is by no means 
favored in the law (see Steph. PI., Ed. 1824, 
p. 67); and some modern cases have gone 
a great v^ay in discountenancing it; further, 
indeed, than seems consistent with the general 
rules of pleading. In Casseres v. Bell, 8 Term 
R. 166, the court held, that the plea of alien 
enemy must not only aver such hostile char- 
acter, but also set forth eveiy fact that nega- 
tives the plaintiffs right to sue; and this de- 
cision is expressly put upon the mere ground 
of authority. On a careful examination, how- 
over, of the cases cited, it will not be found 
that they support the doctrine. In Derrier v. 
Arnaud, 4 Mod. 405, the original record of 
which, Lord Kenyon says, had been examined, 
the plea negatived eveiy presumption that 
could arise in favor of the plaintifTs right to 
sue. But tlie case did not tm-n at all upon 
that point, but simply on the question, wheth- 
er oriuudus, in the plea, was equivalent to 
natus, and upon examining precedents, the 
court held the plea good; and, as no such 
objection was made, it seems difficult to ad- 
mit, that a mere averment of the additional 
facts was adjudged necessary, when upon 
the judgment of the court it stands purely 
indifferent. In Openheimer v. Levy, 2 Strange, 
1082, to an action of assumpsit the defendant 
pleaded, alien nee, without saying alien ene- 
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my, and the court held, that, as an alien 
friend may maintain a personal action, and in 
order to abate the writ, the plaintiff should 
he shown to be an alien enemy, which is not 
to be presumed, nor the contrary necessary 
to be replied, therefore the plea was bad; and 
so the law had before that time been held. 
Dyer, 2. The case, therefore, steers wide 
of the doctrine contended for. In Wells v. 
Williams, 1 Ld. Eaym. 282, Lutw. 34, and 
Salk. 46; to debt upon a bond by an execu- 
tor, the defendant pleaded, that the plaintiff 
was an aUen enemy, and came into England 
without a safe conduct. The plaintiff replied, 
that at the time of making the bond he was, 
and yet is, in England, by the license, and 
under the protection of the king; and upon 
<lemurrer the court held, not that the plea 
was bad, but that the replication was good; 
and the court resolyed, that if the defendant 
came there before the war, there was no need 
of a safe conduct; and If he came since the 
war, and continued without molestation, it 
should be intended that he came by a license, 
and his right to sue was consequent upon his 
protection. In this ease, also, the objection 
did not arise; for the only, question seemed 
to be, whether a residence by the license, and 
under the protection of the king, would en- 
title the party to sue without having a safe 
conduct; and the court held that it would. 
And this is but an affirmance of the doctrine 
of the year books. .32 Hen. VI. p. 23b. These 
are all the authorities, upon which Casseres 
V. Bell professes to have been decided. On 
the other hand, in Sylvester's Case, 7 Mod. 
150, which was not cited, where the plea 
■was alien enemy, or demurrer, the court held 
it good; and that, if the party were entitled 
under a general or special protection of the 
king, he ought to reply that fact. And so 
were the pleadings in George v. Powell, 
Fortes. 221. And there are several other prec- 
edents, in which the plea does not negative 
the facts, which might enable an alien enemy 
to sue. 9 Edw. lY. p. 7; Cro. Eliz. 142, 
If, therefore, the present question turned at 
all upon Casseres v. Bell, which was cited at 
the argument, it would require a good deal 
of consideration, before that decision could be 
maintained. The case of Clarke v. Morey, 
10 Johns. 69, pushes the doctrine further, and 
assei-ts that an alien enemy, who comes and 
resides here without a safe conduct or license 
from the government, (for so is the avennent 
in the plea) is at all events entitled to sue, 
until ordered away by the president; and this 
too, although the party is not known by the 
government to have his residence here. The 
English authorities have always required an 
express safe conduct or an implied license; 
and Boulton v. Dobree, 2 Camp. 163, decides, 
that a license is not to be implied from mere 
residence, unless sanctioned by the govern- 
ment after the commencement of hostilities. 
The present case, however, may well rest 
upon distinct grounds; for whether the facts 
should, in pleading, come from one party or 



the other, to bring tlie plaintiff within, or to 
take the plaintiff out of, the disability of 
alien enemy: it is very clear, that eveiy fact 
must appear on the record, which negatives 
his right to sue; otherwise the judgment can- 
not be arrested. 

The objections to the rendition of judg- 
ment for the demandants, in the case at 
bar, seem to be two; first, that the corpora- 
tion itself, being established in the enemy's 
countiy, acquires the enemy's character 
from its domicil: second, that the members 
of the corporation are subjects of the ene- 
my, and therefore personally affected with 
the disability of hostile alienage. It is cer- 
tainly true, that as to individuals, their 
right to sue in the courts of a belligerent, 
or to hold or enforce civil rights, depends 
not on their bii-th and native allegiance, but 
on the character, which they hold at the 
time when these rights are sought to be en- 
forced. A neutral, or a citizen of the Unit- 
ed States, who is domiciled in the enemy's 
countxT, not only in respect to his property, 
but also as to his capacity to sue, is deemed 
as much an alien enemy, as a person ac- 
tually born under the allegiance and resid- 
ing within the dominions of the hostile na- 
tion. This, indeed, has long been settled as 
the general law of nations, and enforced in 
the tribunals of prize; and has been latterly 
recognised and confirmed in the municipal 
courts of other nations. O'Mealey v. Wil- 
son, 1 Camp. 482; McConnell v. Hector, 3 
Bos. & P. 113. And the same principle has 
been applied to a house of trade established 
in a hostile country, although the parties 
might happen to have a neutral domicil; 
the property of the house being, for such 
pui-pose, considered as affected with the 
hostile character of the country, in which it 
is employed. The Vigilantia, and the cases 
therein cited, 1 C. Rob. Adm. 1; The San 
Jose Indiano [Case No. 12,3221. 

In this respect, a corporation, authorized 
by its charter to carry on a trade, and es- 
tablished in the hostile country, such as 
the East India Company, would undoubted- 
ly be held, as to its property, within the 
same rule, even admitting its members pos- 
sessed a neutral domicil. In general, an ag- 
gregate corporation is not in law deemed to 
have any commorancy, although the coi- 
porators have (Inhabitants of Lincoln Co. v. 
Prince, 2 Mass. 544); yet there are excep- 
tions to this principle; and where a cor- 
poration is established in a foreign country, 
by a foreign government, it is undoubtedly 
an alien corporation, be its members who 
they may; and if the countiy become hos- 
tile, it may, for some purposes at least, be 
clothed with the same chai-acter. Even in 
respect to mere municipal rights and duties, 
an aggregate coi-poration has been deemed 
to have a local residence. It has been held 
to be an "inhabitant" under the statute for 
the reparation of bridges (22 Hen, VIII. c. 5; 
2 Inst. C97, 703); and an "inhabitant and 
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occupier" liable to pay poor rate*fe, under 
the statute, 43 Eliz. e. 2. Rex t. Gardner, 
Cowp. S3. It may therefore acauire rights, 
and be subject to disabilities, arising from 
the country, if I may so express myself, of 
its domieil. And, indeed, upon principle or 
authority, it seems to me difficult to main- 
tain, that an aggregate corporation, as for 
instance an insurance company, a bank, or 
a privateering company, established in the 
enemy's counti'y, could, merely from its be- 
ing an invisible, intangible thing, a mere 
incorporeal and legal entirety, be entitled to 
maintain actions, to enforce rights, acquire 
property or redress •wrongs, when its own 
property on the ocean would be good prize 
of war. If the reason of the rule of the 
disability of an alien enemy be, as is some- 
times supposed, that the party may not re- 
cover effects, which, by being carried hence, 
may emich his countiy, that reason applies 
as well to the case of a corporation, as of 
an individual, in the hostile country. If the 
reason be, as Lord Chief Justice Eyre in 
Sparenburgh v. Bannatyne, 1 Bos. & P. 163, 
asserts it to be. that a man professing him- 
self hostile to our country, and in a state 
of war with it, cannot be heard, if he sue 
for the benefit and protection of our laws, 
in the courts of our countiy, that reason 
is hot less significant in the case of a foreign 
corporation, than of a foreign individual, 
taking advantage of the protection, resour- 
ces and benefits, of the enemy's country. 
In point of law, they stand upon the same 
footing. It has been argued, that the court 
will look to the purposes, for which the cor- 
poration was instituted, and to the conduct, 
which it observes; if these be innocent or 
meritorious, they afford an exception from 
the general rule. But it is not the private 
chai"acter or conduct of an individual, which 
gives him the hostile or neutral character. 
It is the chai*acter of the nation, to which 
be belongs and where he resides. He may 
be retired from all business, devoted to mere 
spiritual affairs, or engaged in works of 
charity, religion and humanity, and yet his 
domieil will prevail over the innocence and 
purity of his life. Nay more, he may dis- 
approve of the war, and endeavor by all 
lawful means to assuage or extinguish it, 
and yet, while he. continues in the country, 
he Is known but as an enemy. The same 
principle must apply. In the same manner, 
to a corporation. The objects, indeed, of the 
present corporation are highly meritorious 
and worthy of public favor; but, upon the 
doctrines of law, it must be deemed a Brit- 
ish alien coi-poration, and as such liable to 
the imputation of being an enemy's corpora- 
tion, unless it can be protected upon other 
principles. 

Let us now advert to the second objec- 
tion, which is, that the members of the cor- 
poration are all alien enemies. In the writ, 
it is expressly alleged, that all the members 
are aliens and subjects of the king of the 



United Kingdom of Great Britain and Ire- 
land. It does hot however hence necessarily 
follow, that they are alien enemies. This 
averment in the writ was proper, if not in- 
deed indispensable, in order to sustain the 
jurisdiction of this court; for the corpora- 
tion, as such, might perhaps have no au- 
thority whatsoever to maintain an action 
here, under the limited jurisdiction confided 
by the constitution of the United States to 
their own courts. But In the chaiucter of 
its members, as aliens, we have incontesta- 
ble authority to enforce the corporate rights; 
and It has been solemnly settled by the su- 
preme court," that for this purpose the court 
will go behind the coi-poi-ate name, and see 
who are the parties really interested. Bank 
of U. S. V. Deveaus, 5 Ci-anch [9 U. S.] 61. 
And if, for this purpose, the court will as- 
certain who the corporators are, it seems 
to follow, that the character of the coi-pora- 
toi-s may be averred, not only to sustain, 
but also to bar, an action brought in the 
name of the corporation. It might there- 
fore have been pleaded in this case, even 
if the coi-poration had been established in a 
neutral country, that all Its members were 
alien enemies; and upon such a plea, with 
proper averments, it woiild have deserved 
great consideration, whether it was not, pen- 
dente bello, an effectual bar. "Where the 
corporation is established in the enemy's 
countiy, the plea would a fortiori apply. 

But, although the corporation itself, and 
the members also, may be liable to the im- 
putation of being alien enemies; yet that 
chai-acter does not necessarily or unavoid- 
ably attach to either. For aught that ap- 
pears upon the face of the record, eveiy 
member of the corporation may be now 
domiciled in the United States, under the 
safe conduct or license of government. In 
such a "predicament, It is clear, that though 
aliens, they would not be enemies, but 
might sue and be sued in our courts. Bynk. 
c. 25, § 8; Wells v. Williams, 1 Ld. Eaym. 
282, And in respect to the corporation it- 
self, although established in Great Britain, 
it may have the safe conduct or license of 
the government of the United States for 
its property, and the maintenance of its cor- 
porate rights. It is clearly competent for 
the government, under the general rights of 
war, to gi'ant letters of protection, and 
thereby to suspend the hostile character of 
any person; and when he has such protec- 
tion, wherever he may be domiciled, he is 
to be considered, quoad hoe, a neuti-aU 
Bynk. c. 7; Usparlcha v. Noble, 13 East. 
332. 

Nor is there, in this respect, any difference 
between a corporation and an individual. 
And It would be highly injmlous to human- 
ity, as well as public policy, if institutions 
established in a foreign countiy for reli- 
gious, literary or charitable pui*poses, might 
not, during war, obtain protection and pat- 
ronage for their laudable exertions to soften 
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private misei-y and diffuse private virtue. 
To support tlie motion in arrest of judg- 
uient, it is necessai-y for tlie court to nega- 
tive eveiy presumption, that could aiise, of 
a safe conduct or license, either to the mem- 
bers or to the corporation itself. This can- 
not be done in the present case consistently 
with the principles of law. The suit was 
i'ommenced in a time of peace, and everj"- 
presumption, which can, ought to be made, 
to support it. It is sufficient, however, that 
by possibility the demandants, in their cor- 
porate capacity, and the capacity of their 
members, may have a persona standi in 
Judieio, to entitle them to judgment. 

There is another consideration also, which 
may properly weigh in this case. The suit 
was commenced during peace, and, on the 
declaration of war, it was competent for 
the tenants to plead the hostile alienage of 
the demandants, if it existed, in bar to the 
further prosecution of the suit, in the na- 
ture of a plea puis darrein continuance, as 
it was pleaded in Le Bret v. Papillon. 4 
East, 502. They did not so plead, and there- 
by have affirmed the ability of the demand- 
ants to prosecute the suit to judgment. Up- 
on this ground, where the disability of 
.alien enemy occurred before judgment, and 
on a scire facias on the judgment the dis- 
ability was pleaded, the plea has been held 
bad. West v. Sutton, 2 Ld. Raym. 853. 

Another consideration derived from the ex- 
press provision of the 9th article of the 
British treatj', of 1794, ought not to be 
omitted. That article stipulates, that Brit- 
ish subjects, who then held land in the ter- 
ritories of the United States, and American 
citizens, who then held land in the domin- 
ions of his majesty, shall continue to hold 
them, according to the nature and tenure 
of their respective estates and titles therein, 
and may grant, sell and devise the same, 
to whom they please, in like manner a^ if 
they were natives; and that neither they, 
nor their heire or assigns, shall, so far as 
respects the said lands and the legal reme- 
dies incident thereto, be regarded as aliens. 
This article has never been annulled, and 
therefore remains in full force. It deserves, 
and ought to receive, a liberal and enlarged 
construction. There can be no doubt, that 
corporations, as well as individuals, are 
within its purview; and the present cla'm 
not only may be, but in fact is, one which 
it completely embraces. The title of the de- 
mandants, as has been already stated, ac- 
crued before the revolutionarj'^ war. It was 
obviously the design of the contracting par- 
ties, to remove the disability of alienage, as 
to persons within the purview of the article, 
and to procure to them a perfect en-'oyment 
and disposal of their estates and titles. If, 
during war, their right to grant, sell or 
devise, such estates and titles were sus- 
pended, it would materially impair their 
value. If the remedies incident to such es- 
tates for trespasses, disseisins, and other tor- 



tious aeffe, were during war suspended, not 
only would the security of the property be 
endangered, but if war should last for 
many yeai-s, the statute of limitations of the 
various states would, by lapse of time, bar 
the party of his remedy, and in some cases 
of his estate. This seems against the spirit 
and intent of the article, and puts the party 
upon the footing of an alien enemy, while 
the language concedes to him all the benefits 
of a native. Looking to the general modera- 
tion, Avith which the rights of war are ex- 
ercised in modern times, under the policy, 
if not the law, of nations; perhaps it would 
not seem (for I mean not to give any abso- 
lute opinion) an undue indulgence, to hold, 
that as to all titles and estates within the 
article, an alien enemy may well maintain 
all the legal remedies, as in a time of peace. 
At least, it cannot be presumed, that in 
this favored class of cases, the party has 
not received the license or safe conduct of 
the government, to pursue his rights and 
remedies during the war. And unless such 
presumption can be made, when there are 
no facts on the record to warrant it, the 
plaintiffs must be entitled to judgment. Up- 
on the whole, the motion in arrest of judg- 
ment must be overruled. 

The other question, which has been argued 
upon the motion of the demandants, is yet 
of more delicacy and embarrassment. It is 
always an unwelcome task to call in ques- 
tion the constitutionality of the acts of a 
state legislature. It is still more unwelcome, 
when there has been an apparent acquies- 
cence on the part of State tribunals, for 
whom this court cannot but entertain the 
most entire respect and confidence. The par- 
ties, however, have chosen to present the 
question before us, and we are bound to pro- 
nounce the law, as upon a careful examina- 
tion we find it; and if an error be committed, 
it is a great consolation, that the decision 
here is not final, but a revision may take 
place before other judges, whose diligence, 
learning and ability, cannot fail to insure a 
most exact and well considered determina- 
tion. 

The demandants contend, first, that the act 
in question is in contravention of the 2d. 
3d, 12th, 14th and 20th articles of the bill of 
rights, in the constitution, of New Hamp- 
sliire; and of the 10th section of the first ar- 
ticle, and the 9th article of the amendments, 
of the constitution of the United States; and 
is also repugnant to natui-al justice; and is 
therefore void. Secondly, that the act, if con- 
stitutional, extends only to suits in the state 
courts, and not to suits in the courts of the 
United States; and, at all events, not to suits, 
in which a foreigner is a part>. There is an- 
other objection, as to the shape in which the 
claims for the improvements are asserted in 
the pleadings, upon which it is unnecessary 
to say more, than that they have as much 
certainty, as has been deemed necessary in 
the practice of the state courts, and as seems 
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i-equired by tlie act, and therefore, are good 
iu substance. 

The objection, that the act had in contem- 
plation actions in state courts only, between 
citizens of the state, cannot prevail. What- 
ever force such an objection might properly 
have in cases of personal contracts executed 
without the territories of a state, where a 
remedy should be sought in the courts of the 
United States, under circumstances, in which 
the state laws could afford no remedy, it is 
a general rule of the law of nations, recog- 
nised by all civilized states, that rights and 
remedies respecting lands are to be regulated 
and governed by the law of the place, where 
the land is situated. Huber. torn. 2, lib. 1, 
tit. 3; Yatt. Law Nat bk. 2, c. 7, § 85; Id. 
bk. 2, c. 8, §§ 109, 110. Independent, there- 
fore, of the act of congress of Septem- 
ber 24, 1789 (chapter 20, § 34), which declares, 
"that the laws of the states, except where 
the constitution, treaties, or statutes of the 
United States, shall otherwise require or 
provide, shall be regarded as rules of deci- 
sion, in trials at common law, in the courts 
of the United States, in cases where they 
apply," the laws of the state regulating titles 
and remedies to real estate, must, in the ab- 
sence of otlier regulations by the United 
States, be, upon general principles, the rules 
■of decision equally between foreigners and 
between citizens. 

In respect also to the * constitution of the 
United States, the statute in rjuestion cannot 
be considered as void. The only article 
which bears on the subject, is that which 
declares, that no state shall pass "any ex 
post facto law, or law impairing the obliga- 
tion of contracts." There is no pretence of 
any contract being impaired between the 
parties before the court. The compensation 
Is for a tort, in respect to >vhich the legisla- 
ture have created and not destroyed an ob- 
ligation. Nor is this an ex post facto law 
within this clause of the constitution, for it 
has been solemnly adjudged, that it applies 
only to laws, which render an act punishable 
in a manner, in which it was not punish- 
able, when it was committed. Calder v. 
Bull, 3 Dall. [3 U. S.] 3SG; Fletcher v. Peck, 
*i Cranch LIO XT. S.] 87. The clause does not 
touch civil rights or civil remedies. 

The remaining question then is, whether 
the act is contrary to the constitution of 
New Hampshire. Various clauses of that 
<!onstitution have been cited; but that which 
seems most directly pointed to the case, and 
which must (if any one can) govern it, is 
the 23d article of the bill of rights, which de- 
clares, that "retrospective laws are highly 
Injurious, oppressive and unjust. No such 
laws, therefore, should be made, either for 
the decision of civil causes or the punishment 
of offences." 

"VN'hat is a retrospective law, within the 
true intent and meaning of this article? Is 
It confined to statutes, which are enacted to 
lake effect from a time anterior to their pas- 



sage? or does it embrace all statutes, which, 
though operating only from their passage, 
affect vested rights and past transactions? 
It would be a constniction utterly subversive 
of all the objects of the provision, to adhere 
to the former definition. It would enable the 
legislature to accomplish that indirectly, 
which it could not do directly, UiJon prin- 
ciple, every statute, which takes away or 
impaii^ vested lights acquired under existing 
laws, or creates a new obligation, imposes 
a new duty, or attaches a new disability, in 
respect to transactions or considerations al- 
ready past, must be deem'ed retrospective; 
and this doctrine seems fully supported by 
authorities. Calder v. Bull, 3 Dall. [3 U. S.] 
38G; Dash v. Van Kleeck, 7 Johns. 477. The 
reasoning in these authorities, as to the na- 
ture, effect and injustice, in general, of ret- 
rospective laws, is exceedingly able and 
cogent; and in a fit case, dep*ending upon 
elementary principles, I should be disposed 
to go a great way with the learned argument 
of Chief Justice Kent." 

Let us now consider the particular facts 
of the ca^se at bar, and the provisions of the 
act of the 19th of June, 1805. Before the 
passage of that act, the demandants, had a 
clear vested right and title in the demanded 
premises in fee, absolute and unconditional; 
and although the seisin was in another, yet 
the existing laws afforded a complete reme- 
dy to perfect that title by an union juris et 
seisinae, under judicial process. The de- 
mandants were also entitled, both at law and 
equity, not only to the land, but to all the 
improvements thereon, which were annexed 
to the freehold, by whomsoever made, under 
that vested right and title. The law imputed 
no laches to the demandants for not pursu- 
ing their legal remedy to recover seisin, for 
the time of the statute of limitations had 
not run against them; and it imposed no ob- 
ligation to pay for any amelioration of the 
soil, or any erections, which had been made 
by any person claiming an adverse pos- 
session or seisin. Then came the act, which, 
in the third section, provides "that when any 
action shall be brought against any person 
for the recovery of .any lands or tenements, 
which such person holds by virtue of a sup- 
posed legal title, under a bona fide purchase, 
and which the occupant, or the person un- 
der whom he claims, has been in the actual 
peaceable possession and improvement of for 
more than six years before the commence- 
ment of the action, the jury which tries this 
action. If they find a verdict for the plaintiff, 
shall also inquire and by their verdict ascer- 
tain, the Increased value of the premises by 
virtue of the buildings and improvements^ 
'made by such person -or persons,- "or -those 
under whom he or they claim, and no writ 
of seisin or possession shall issue upon such 
judgment, until such plaintiff shall have paid 
into the hands of the clerk of said couit, for 
the use of the defendant, or person or per- 
sons justly entitled thereto, such sum as 
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said jury shall assess, as aforesaid, wliicli 
sum shall be paid to the clerk within one 
year after the verdict rendered by the jxiry, 
otherwise no writ of possession shall issue." 
This section was to take effect from the pas- 
sage of the act. 

The present action was brought in 1807, 
and if, as the tenants contend, the act ap- 
plies to it, it must be upon the ground, that 
the six years' possession under a supposed 
legal title is to be calculated backwards, from 
the time of the commencement of the action, 
although that time should not have elapsed 
after the date of the act And in this view, 
the argument to support its constitutionality 
must be the same, as though the action were 
commenced immediately after the passage of 
the act. It may be admitted, that if this were 
a mere statute of limitations, barring the ac- 
tions in the realty after a reasonable time, 
under the exercise of legislative discretion, 
its constitutionality could not be doubted. 
And if the statute had declared, that if a 
party entitled should, for six years after pass- 
ing the act, or for six years after any ouster 
or disseisin in futuro, neglect to pursue his 
remedy for the recovery of his right, then the 
recovery should only be had upon the terms 
of the act, it might, perhaps, have fallen un- 
der the same consideration, for it would in 
effect be only a rigorous statute of limita- 
tions. 

But if the legislature were to pass an act 
of limitations, by which all actions upon past 
disseisins were to be barred, without any al- 
lowance of time for the commencement there- 
of in futuro, it would be difficult to support 
its constitutionality, for it would be complete- 
ly restrospective in its operation on vested 
rights. Call v. Hagger, 8 Mass. 423, But 
the present cannot be considered as a stat- 
ute merely regulating a remedy, and pre- 
scribing the mode and time of proceeding. 
It confers an absolute right to compensation 
on one side, and a corresponding liability on 
the other, if the party would enforce his pre- 
viously vested title to the land. And unless 
he should comply within a given time, his 
title, or, what is in effect the same thing, 
his remedy, is completely extinguished. It is 
not, therefore, in form, or in substance, a 
modification of the remedy, but a direct ex- 
tinguishment of a vested right in all the im- 
provements and erections on the land, which 
were annexed to the freehold. It also direct- 
*ly impairs the value of the vested right of 
the party in the land itself, inasmuch as it 
impairs the remedy, and subjects the party 
to burthens, which may render the right not 
worth pursuing; and that too upon past con- 
siderations, respecting which the party had 
incurred no legal obligation, and had imputed 
to him no legal laches. If, indeed, it ought, 
as is alleged, to be the very essence of a new 
law, that it is to be a rule for future cases, 
"nova constitutio futuris formam imponere 
debet, non praeteritis," (Bract, lib. 4. fol. 228), 
and that it is against natural justice to ap- 



ply it to past cases, it would seem to follow, 
that an act, which Tvorks the effects, which 
have been stated, ought to be deemed a ret- 
rospective law within the prohibition of the 
constitution of New Hampshire; for it is a 
law for the decision of a civil cause, which 
affects past cases; and has a retroactive oper- 
ation. 

It is argued by the tenants* counsel, that 
although there was no legal remedy, yet there 
was an equitable right in the tenants, before 
the statute, to compensation for the ameliora- 
tion of the soil, and the improvements made 
by erections thereon; that upon the princi- 
ples of natural justice, it is iniquitous that 
one man should enjoy the fruits of another 
man's labor; that until a recovery actually 
obtained by the demandants, they had no 
vested title to such improvements, but the ti- 
tle remained in the tenants; and therefore 
the statute had no operation to devest pre- 
vious rights. In this respect the case is like- 
ened to that of temporary fixtures and erec- 
tions, made by a tenant for years during his 
term, in which the reversioner has never been 
supposed to have any interest whatever. 

It is difficult to perceive the foundation of 
the equitable or moral obligation, which 
should compel a party to pay for improve- 
ments, that he had never authorized, and 
which originated in a tort. If every man 
ought to have the fi-uits of his own labor, that 
principle can apply only to a ease, where the 
labor has been lawfully applied, and the other 
party has voluntarily accepted those fruits 
without reference to any exercise of his own 
rights. For if, in order to avail himself of 
his own vested rights, and use his own prop- 
erty, it be necessary to use the improvements 
wrongfully made by another, it would be 
strange to hold, that a wrong should prevail 
against a lawful exercise of the right of prop- 
erty. In the case of a tortious confusion of 
goods, the common law gives the sole prop- 
erty to the other party without any compen- 
sation. Yet the equity In such case, where 
the shares might be distinguished, would 
seem such stronger than in the present case. 

There would also have been plausibility in 
the argument, if the statute had confined it- 
self to visible erections made by the tenant, 
who had been six years in possession, under 
a supposed legal title. But the improvements 
may be altogether in the soil, and even made 
by the original wrong doer, and yet the com- 
pensation must be allowed. And they may 
be just such improvements, as, in the case 
of a rightful tenancy, would at common law 
be deemed waste. It is sufficient, however, 
that no such equitable right, as is now con- 
tended for, is recognised in the law; and 
indeed it has been deemed so far destitute of 
moral obligation, that even an express prom- 
ise, to pay for improvements made by a per- 
son coming in under a defective title, lias 
been held a nude pact. Frear v. Hardenbergh, 
5 Johns. 272. 

As to the argument, that the demandants 
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had no vested title in the improvements un- 
til a recovery, it is clearly unfounded in law. 
In respect to the amelioration of the soil by 
lahor, (which is embraced both by the statute 
and the verdict) it would be absurd to con- 
tend, that the amelioration was a thing sep- 
arate from the soil, and capable of a dis- 
tinct ownership. In respect to erections, the 
common law is clear, .that every thing per- 
manently annexed to the freehold passes with 
the title of the land, and vests with it. And 
here lies the distinction as to fixtures dur- 
ing a lease. They are not deemed to be per- 
manently annexed to the soil, and may, there- 
fore, well be removed; and so indeed would 
the law be, as to like fixtures by a mere tres- 
passer. Taylor v. Townsend, S Mass. 411. 
The right then to permanent erections fol- 
lows as a necessary and inseparable incident 
to the right of the soil, and is not acquired, 
but is merely reduced into possession, by a 
subsequent suit. 

On the whole, if the statute must have a 
construction, which will embrace the case at 
bar, with whatever reluctance it may be de- 
clared, in my judgment it is unconstitutional, 
inasmuch as it devests a vested right of the 
demandants, and vests a new right in the 
tenants, upon considerations altogether past 
and gone. 

But there is a construction, which although 
not favored by the exact letter, may yet well 
stand with the general scope of the statute, 
and give it a constitutional character; and 
that is, to give it a prospective operation, so 
as to apply to improvements made after the 
statute, and where the possession lias been 
for six years after its date. In deference to 
the legislature, this construction ought to be 
adopted, if by law it may. And upon the 
authority of Helmore v. Shuter, 2 Show. 17, 
2 Mod. 310 (1 Freem. 466; 2 Lev. 227; 2 
.Tones, lOS; 1 Vent 330), and Couch v. Jef- 
fries, 4 Burrows, 2460, and Dash v. Van 
Kleeck, 7 Johns. 477, where the wording of 
the statutes was equally strong, I do not at 
present perceive any difficulty in adopting it. 
In either view, the tenants can take nothing 
by their claims for improvements, and judg- 
ment must pass for the demandants, and a 
writ of seisin issue immediately non obstante 
veredicto quoad haec. See Fox v. Southack, 
12 Mass. 143; Hutchinson v. Brock, 11 Mass. 
119. 

Judgment was entered on the record as fol- 
lows: 

All which being seen and considered, it ap- 
pears to the court here, that the tenants are 
not by law entitled to the value of the build- 
ings and improvements so as aforesaid found 
by the verdict aforesaid, or to any part there- 
of, uQder the statute of New Hampshire in 
this boliiilf provided. It is therefore consid- 
ered by the court, that the demandants recov- 
er their seisin and possession of the demand- 
ed premises, whereof the jury have by their 
verdict aforesaid found that they were dis- 
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seised by the tenants— and that a writ of sei- 
sin immediately issue in this behalf; and fur- 
ther that the demandants recover of the ten- 
ants their costs of suit taxed at . And 

as to the residue of the demanded premises, 
that the tenants go thereof quit without day. 



Case No. 13,157. 

SOFIELD V. SOMMERS. 

[9 Ben. 526.] i 

District Court, E. D. New York. May, 1878. 

SnippisG— Vessel Buksed at Pier — Watchman 
— Explosion of Gas. 
Where the fumes of crude petroleum, carried 
in a tnnk on a lighter used in the oil trade, es- 
caped into a locker, which locker— there being 
no watchman on board when the lighter lay one 
night with other vessels at a pier in Jersey City 
—was forced open during the night by a thief, 
who exploring the locker with a lighted 'match, 
set fire to the gas and caused an explosion and 
a fire, whereby tlie .lighter and the libellant's 
lighter that lay alongside were destroyed: Held, 
that the escape of gas into the locker was an 
accident, and the presence of a lighted match 
in the locker not the natural result of tlio ab- 
sence of a watchman. Between the act of omis- 
sion charged upon the defendant, and the ex- 
plosion, there intervened an independent human 
agency, the presence of which had no natural 
relation to any act of the defendant, and which 
therefore entailed no responsibility upon the 
defendant for the explosion. 

[This was a libel by Charles Sofield against 
George Sommers to recover damages for in- 
jury done to plaintiff's vessel.l 

Beebe, Wilcox & Hobbs, for libellant. 
J. J. Allen, for respondent 

BENEDICT, District Judge. The defend- 
ant was the owner of a lighter called the 
Competitor, used for transporting petroleum 
about the harbor. On the evening of July 
2S, 1875, this lighter, having on board a 
deck-load of refined petroleum in barrels, 
was moored for the night at a certain wharf 
and there left without a watchman on board. 
After the lighter was moored the libellant's 
boat came to the same wharf and made fast, 
for the night a short distance from the light- 
er. During the night a violent explosion oc- 
curred on the defendant's lighter by which 
not only that vessel but also the libellant's 
boat was set on fire and desti-oyed. This ac- 
tion is brought to recover of the defendant 
the amount of the loss thus occasioned to th<» 
libellant 

In behalf of the libellant it is claimed that 
it was negligence on the part of the defend- 
ant to leave his lighter without a watch- 
man, and that the destruction of the libel- 
lant's boat resulted from that negligence of 
the defendant. According to the evidence 
and the admitted facts, the explosion was 
caused by the act of a thief who brought a 
lighted match in contact with explosive gas 
in the hold of the lighter. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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It appears that belo-w tlie deck of the 
lighter was a tank used for transporting 
crude petroleum, and separated from the 
tank was a sort of cabin or locker used for 
storage of rope, &e. The connection with 
the hold was hy hatches, which hatches were, 
on this occasion, left securely locked. The 
thief broke off the lock which fastened the 
hatch leading to the cabin or locker, and 
the inference is that he used a lighted match 
to examine the contents of tlie locker, and 
that the flame o^ the auateh came in contact 
with explosive gas that by some means had 
got into the cabin from the tank where it 
had been generated from the ci'ude petrole- 
um with which the tank had been filled the 
<lay before. Tliere is no testimony showing 
how the gas escaped into the cabin, nor any 
testimony to show that the presence of gas in 
tlie cabin was caused by any neglect on the 
part of the defendant. It does not appear 
that the presence of explosive gas in the 
cabin was to have been expected or that it 
was known to any one. 

Upon these facts it must be held that no 
want of due precaution against fire on the 
part of the defendant has been shown. The 
oscape of gas into the cabin was accidental, 
nnd the presence of a flame in that locality 
was caused by the act of a thief who was 
compelled to force the locks before he could 
reach the place where the gas happened to 
have accumulated. But it is said no precau- 
tion was taken to prevent the access of the 
ihiof. and this is negligence that renders 
the defendant liable for all that followed. 
To sustain this position it must be held 
that tlie natural result of the absence 6f a 
watclnnan was the presence of the thief; 
that the natural result of the presence of a 
thief was the presence of a lighted match; 
and that a lighted match in that locality 
would naturally result in an explosion. 

But the presence of a thief with a lighted 
match cannot be said to be the natural re- 
sult of an absence of watch. Betn-een 
the act of omission charged upon the de- 
fendant, and the explosion, there intervened 
an independent human agency, the presence 
of Avliich has no natural relation to any act 
of the defendant, and for which he is not 
therefore responsible. The unlawful act of 
the thief, whose presence was neither caused 
nor procured by the defendant, not the omis- 
sion of the defendant to maintain a watch, 
was the immediate cause of the explosion, 
and an explosion resulted from the act of 
the thief by reason of the accidental circttm- 
stance that, unknown to any one, explosive 
gas had passed into tlie cabin. The damage 
of which the libellant complains arose from 
a combination of circumstances and must be 
considered to have been accidental, so far 
as the defendant is concerned. 

The libel must be dismissed with costs. 
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SOHIER V. MERRIL. 

[3 Woodb. & M. 179.] i 

Circuit Coui-t, D. Maine. May, 1847. 

IxsoLVEXor— Collusive Judgmext — Default- 
Attachment— Paktneks—Injcsctiox. 

1. "When a temporary injunction is asked after 
filing of tlie bill, and before an answer and 
hearing as to a permanent injunction, it may be 
sufiieieut. in the first instance, to show that the 
judgment and execution objected to, were ob- 
tained by a default of the debtors, that they 
soon after went into bankruptcy, that the plain- 
tifE was a relative, and the demand large, and of 
some years standing; but that when other evi- 
dence is put in. showing the original debt to be 
bona fide, that the delay of several years was 
to accommodate former partners and relatives, 
that the action was defaulted because there 
was no defence, that the plaintiff had promised 
as much favor as other creditors gave, and that 
the suit was brought in this court and the at- 
tachment properly made, as the plaintiff had 
long lived in a different state, and did so when 
the debt arose, — these circumstances removed 
suspicion and sustained the proceeding sought 
to be enjoined against. 

2. One of the signers of the note sued on was 
a new paituer. and had affixed his name within 
a year, and most of the real estate now stood 
in his name instead of that of one of the for- 
mer partners, and he became sick and infirm, 
and his name was asked as security, and six 
months' more credit was given afterward; this 
was binding on him, so as not to justify the 
setting aside the default, or allowing an in- 
junction on motion of the assignees of the debt- 
or. 

This was a bill in chanceiy asldng an in- 
junction against the respondent in the fol- 
lowing ease. It was filed September 8th, 
1847, at an adjourned session of the May 
term. In March, 1S4T, an action had been in- 
stituted by .Tohn iMerril in this court, as a 
citizen of the state of Maine, against An- 
drew Horn. Richard Horn, an<l Sinclair, citi- 
zens of Massachusetts, on a x^romissory note 
made by them to him, dated itay 1st, 1841, 
for JfJlCOOO, in one year, with interest. It 
was returnable at the Jlay term ensuing; 
was defaulted and judgment rendered June 
19th, 1847, against Andrew Horn and Sin- 
clair, the death of Richard being first sug- 
gested. Execution issued the same day and 
was within thirtj' days extended on certain 
propert.v of the respondent, chiefly equities 
of redemption, which had been attached on 
the original writ. It was advertised for 
sale on the 16th inst. The bill alleges that 
the respondents were petitioned against as* 
insolvents, on the 2d of August, 1847, and 
the complainant [William Sohier] appointed 
assignee, August 28th. That in behalf of 
the creditors, he seeks to avoid the note and 
judgment upon it, because believed to be 
collusive and without due consideration; and 
asks a temporary injunction till further 
pleadings, answer and process can be had. 

In order to justify the preliminary injunc- 
tion now requested, the complainant offered 
copies of the records referred to, and proved 

1 [Reported by Charles L, Woodoury, Esq., 
and George Minot. Esq.] 
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the facts tbat this firm had been accustomed 
to defend other suits, but had allowed this 
one to be defaulted; that Merril was father- 
in-law of Richard Horn, and that the re- 
spondents became embarrassed last Januaiy, 
jxnd proceedings in insolvency had been insti- 
tuted against them, April Gth, 1847, and a 
warrant issued which had never been deliver- 
ed to a messenger or returned. The plain- 
tiff also put Sinclair on the stand, as a wit- 
ness, and put in the deposition or examina- 
tion of Andrew Horn before the master,^ to 
show the origin of the debt, and the note and 
<;ertain property conveyed to ;^][erril. But 
this evidence unexpectedly proved that Mer- 
ril, as early as 1S3G, became a silent partner 
in a firm composed of Richard Horn, his son- 
in-law, and Sinclair, for dealing in lumber 
nnd real estate; that he loaned to them the 
capital of ?6,000 to ?S,000, and was to have 
one-half the profits; that in the spring of 
1841, Merril wished to withdraw; that on 
an inventory and examination of their con- 
cerns it was estimated that they (Richard 
and Sinclaix") were worth §40,000, including 
the firm property; and repaying to Merril 
balf the profits in that and his principal, 
would give to him about $16,000 and leave 
them worth ?24,000 as security for his final 
payment. That Merril was wealthy, and 
waited for his money till about the summer 
of 1846, when he became uneasy and re- 
<iuested that Andrew Horn, who, in the mean- 
time, had become a member of the firm, 
should sign the note. One ground urged for 
this was, that most of the new debts for real 
■estate had been taken in his name instead 
of Richard's, who was sick and not expected 
long to survive; and that Richard having 
<;onveyed most of the old estate, Merril would 
not be so secure as he was at first, without 
Andrew's name. Accordingly, in September, 
1846, Andrew signed the note, and no further 
steps were taken to collect it till the suit 
in March, 1847. After the firm became em- 
barrassed, in January, 1847, Merril agreed to 
compromise on the same terms which all the 
■other creditoi's would accede to, but after an 
attempt to get them all to unite in a settle- 
ment, it failed. Sinclair testified that the 
ixction on this note was not defended, as no 
valid objection existed against it, and be- 
cause Merril had agreed to a compromise if 
the rest of the creditors would; but though 
provision had been ofEered to pay several of 
them in full, including Merril, all did not 
agree. Sinclair swore further, that every- 
thing had been endorsed on the note by Mer- 
ril, which had ever been paid to him in any 
■shape. 

Mr. Sohier, pro se. 

!Mr. Simmons, for Merril. 

WOODBURY, Circuit Justice. The com- 
plainant in this ease had sufficient grounds, 
prima facie, as assignee of the creditors, to 
suspect from the large amount of this note, 



and the relationship between the parties, and 
the great length of time it had run, as well 
as its being defaulted, that it was not en- 
tirely for a valid consideration. He has done 
right, therefore, to have the real facts ascer- 
tained. But as developed by his own wit- 
nesses, they remove the suspicions, explain 
all which was questionable, and furnish no 
apology for tlie interference of this court in 
the legal proceedings by any extraordinary 
measure of an injunction. If regarded in an- 
other light, such as a motion to set aside the 
default and tlie subsequent proceedings, 
made at another session of the same term 
on the ground of a good defence to the note 
or cause of action, the case is not clearly 
made out. The consideration of the note was 
valid and ample. All payments on it have 
been allowed. There is no defence of the 
statute of limitations against it. Nor is 
there the least fraud or collusion proved 
which w^ould enable the assignee to defend 
where the debtor might not. See cases in Le- 
land V. The Medora [Case No. 8,237]. If An- 
drew Horn could in strict law defend,, be- 
cause he signed after the original making of 
the note, it would not avail in favor of the 
other signers. But, in my view, he has in 
strict law no good defence, much less in equi- 
ty, and muel^ less in such a way as to justify 
us in setting aside the default to let in a de- 
fence of so harsh and unjust a character. 
Such a subsequent signer may well be re- 
garded as a principal, and as adopting both 
the original promise and original considera- 
tion. See cases in Phillips v. Preston, in 5 
How. [46 XJ. S.] 278. He, m ti-uth, i-eeeived 
the benefit of much of the very property left 
with the firm, for which this note was given. 
When he afterwards became a member, and 
Richard conveyed it, the title to other prop- 
erty received in exchange or bought with 
its proceeds was taken in his name instead of 
Richai'd's. Again, he not only in this way 
obtained property, but Richard's name ceased 
to become good security by this means, and 
Andrew's was properly substituted or added 
to it in consequence of his holding much of 
the estate which had before been in Rich- 
ard's name. This course was not only just, to 
Merril, but it doubtless led him to give further 
indulgence to all on the note. He, in fact, 
waited nearly six months longer, and thus 
the consideration in either view seemed suffi- 
cient to make Andrew responsible for what 
he promisetl, delibemtely, in writing, and 
over liis own signature. But, in the other 
view, as a case where the plaintiff, Merril, 
ui a suit at law is prosecuting an action un- 
justifiably, or getting an improper advantage 
in this court, the application for an injunction 
does not seem, after all the evidence has 
been put in and weighed, as at all sustained 
by any sufficient ground. There is no com- 
bination to uphold the attachment against the 
insolvent law by a collusive action in this 
court, when it should not be here. Merril 
lives in Maine, aad did in 1841, when the 
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note was given, and long before. Towne v. 
Smith [Case No. 14,115]; Perry Manuf'g Co. 
T. Brown [Id. 11,015]. Merril obtained Ms 
lien, then, by his attachment first. It was 
not onlj-- first, but a fair and legal lien. Mer- 
ril seems, also, in law and equity entitled to 
recover all the note, deducting the endorse- 
ments. The partnership was on fair terms, 
the settlement fair, the execution of the note 
fair, the suit conducted in a fair manner. In 
this state of things it would not do to issue 
an injunction, because something may be 
obtained from Merril's answer to the bill 
which would injure his ease. No such pre- 
sumption exists, since the whole has been ex- 
plained satisfactorily by the other parties, un- 
der oath. Without evidence, then, of wrong 
or fraud, and indeed, against evidence to the 
contrary, I do not feel justified in interfering 
with an actual judgment. 
Motion for a temporary injunction refused. 



Case Wo. 13,159. 

SOHIER et al. v. WII^LIAMS at al. 

[1 Curt. 479.] 1 

Circuit Court, D, Rhode Island. Nov., 1S53. 

Wills — Trustee— Sale op Lands — Specific Pek- 
fokma nce — parties — doubtfdl tltle. 

1. Where a testatrix empowered a trustee to 
sell lands, for purposes of reinvestment, "when 
the major part of my children shall recommend 
and advise the same," it was held that the con- 
sent of the major part of those living at the 
time when the sale was made, was sufficient. 

2. The tenant for life, together with the con- 
'tingent remainder-man in fee may represent the 

inheritance in a bill for specific performance, 
though their interests are merely equitable, pro- 
vided the issue of the remainder-man will take, 
if he fails to do so by reason of the contingen- 
cy. 
[Cited in McArthur v. Scott, 113 TJ. S. 399, 5 
Sup. Ct. 672.] 

[Cited in Clarke v. Cordis. 4 Allen, 476. Cit- 
ed in brief in Regan v. West, 115 III. 605, 
4 N. E. 365.] 

3. A court of equity will not force on a pur- 
chaser a doubtful title: and a title may be 
doubtful, because it depends on a doubtful in- 
terpretation of a will, if all parties who may be 
interested in the estate are not bound by the 
decree. 

[Cited in Chesman v. Cummings, 142 Mass. 
68, 7 N, E- 13; Jeffries v. Jeffries. 117 Mass. 
186.] 

Bill for the specific performance of a con- 
tract for the sale of land in the citj' of New- 
port. The case was, that Maiy Gibbs. being 
seised of the land in question and other lands,, 
and possessed of personal property, on the 
nineteenth day of May, 1823, made a will, 
whereby, in respect to her lands, she devised 
as follows: 

"I give and devise to my brother, Walter 
Channing, of Boston aforesaid, Esquire, all 
my dwelling-houses, farms, lands, and real 
estate, situate in the state of Rhode Island, 



1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



and also all my lands, dwelling-houses, and 
real estate of eveiy uescription, situate in the 
commonwealth of Massachusetts or elsewhere, 
to have and to hold the said farms, lands, 
houses, and real estate, to him the said Walter, 
his heirs and assigns, upon the special trusts, 
following, and no other, to wit: that he and 
his assigns shall and do talie or cause to be 
talcen reasonable and proper care of said lands, 
dwelling houses and other real estate, and, at 
his discretion, maintain and preserve the 
buildings in repair, and make such improve- 
ments of the farms as he shall think neces- 
sary, or for the interest of my children, and 
shall and do take and receive the rents, issues 
and profits of said farms, dwelling-houses and 
other real estate during the lives of my said 
children, George, William C, Ruth, and Sarah, 
the sm-vivoi-s and survivor of them, and after 
deducting from the same all the expense of 
maintaining and preserving the buildings in 
repair, and making such improvements of the 
farms as he or they shall judge to be neces- 
saiy, or for the interest of my said children, 
and the reasonable charges and expenses of 
executing this trust as respects the real es- 
tate, and a reasonable compensation to himself 
and themselves for his and their services 
therein, shall and do pay the rest and residue 
of all said rents, issues and profits semiannu- 
ally to and among my said children equally 
during their joint lives; and if one or more of 
them should die before me, leaving issue, then 
to pay to such issue the parent's share or pro- 
portion thereof, -and if without leaving issue, 
then to pay such deceased's child's share or 
pi'oportion to and among my surviving chil- 
di'en equally. 

"And upon this further trast, that from and 
after the decease of any and each of my said 
children, after by decease, leaving issue, thp 
said Walter, his heirs and assigns, shall and 
do pay to the issue of such child the whole 
of the share of rents, issues and profits, his or 
her parent, my child, would have been enti- 
tled to if living, during the lives of my sur- 
viving children, the survivors and sui-vivor of 
them, equally to be divided among such issue; 
and if my child, so dying, shall leave no issue, 
then to pay the whole of such child's share 
of said rents, issues and profits to my surviv- 
ing children, and the issue of such as shall 
have deceased, equally among them, accord- 
ing to the stocks, during the lives of my said 
children and the suivivoi-s and sui-vivor of 
them, and upon and after the decease of the 
longest liver of my said children, then upon 
this further trust, and confidence that said 
Walter, his heirs and assigns, shall and do, by 
proper and legal deeds and instruments for 
the purpose, convey, assign and transfer to 
the children of my said children and the issue, 
(if any) of such grandchild or grandchildren 
as may have deceased, (the children of a de- 
ceased child or grandchild in all cases in this 
will to represent their parent,) all the afore- 
said lands, dwelling-houses, and other real 
estate herein given in trust to sjijd Walter. 
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und all his and their right, interest and es- 
tate therein, to he equally divided among 
them, according to the stocks; and I do here- 
by further expressly gi*ant, devise and direct 
that all the aforesaid lands, dwelling-houses, 
and other real estate before mentioned, shall, 
from and after the decease of the longest liver 
of my said children he and remain to the 
sole use and hehoof of the children of my de- 
ceased children, and the children of such of 
my said gi-andchildren, if any, as shall have 
deceased and their heii-s in fee- simple for ever, 
in the shares and proportions aforesaid. 

"Ninth, I give and bequeathe to my said 
brother, Walter Channing, all the residue and 
remainder of my pei-sonal estate of every de- 
scription to have and to hold the same to him, 
his heirs, executors, administrators, and as- 
signs upon these special trusts following and 
no others, to wit: that he and they shall and 
•do invest the whole of said residue of my per- 
sonal estate in stoclcs, or loan the same on 
mortgage or other good security, at the dis- 
cretion of my said trustee, and keep the prin- 
cipal so invested or placed out at interest, or 
mortgage, or other good security, during the 
lives of my said children and the survivoi-s 
and sui-vivor of them, and during all that 
time shall and do collect and receive the div- 
idends, interest and income accruing on said 
principal, and after deducting from the same 
the reasonable charges and expenses of exe- 
cuting the trust as respects the personal es- 
tate, and a reasonable compensation for the 
services of the trustee tlierein. shall and do 
pay the residue of said dividends, interests 
and income, semiannually, to and among my 
said children equally during tlieir lives, and 
if one or more of them should die before me, 
leaving issue, then to pay to such issue the 
share their parent, my cliilil, would have been 
entitled to, if living; and if without leaving is- 
sue, then to pay such deceased child or chil- 
<3ren's sliare equally to and among my sui-viv- 
ing children and the issue of such as shall have 
deceased, equally, according to the stocks; and 
upon tins further trust, that upon and after 
the decease of any or either of my said chil- 
dren, after my decease, leaving issue and a 
widow or widower, that the said "Walter, his 
heirs, executors, administrators, or assigns, 
shall and do pay to such widower or widow 

dollars per annum, as long as he or she 

shall remain single and tmmarried, and no 
longer, and shall and do pay to the issue of 
such child, semiannually, the residue (after 
deducting said annuity) of the share of said 
dividends, interest, and income, that their par- 
ent, my child, would have been entitled to, 
and upon and after the decease or marriage 
of their surviving parent shall and do pay the 
whole thereof to the said issue of such de- 
ceased child during the lives of my surviving 
children, and the survivors and survivor of 
them; and if such child, so dying, shall leave 
issue, and his or her wife or husband, shall 
have deceased in the lifetime .of such child, 
then that said Walter, his heirs, executors, 



administrators, and assigns, shall and do 
pay to such issue, semiannually, equally 
among them the whole share of said divi- 
dends, interest, and income which such de- 
ceased child would have been entitled to, 
during the lives of my surviving children and 
the longest liver of them, and if such child so 
dying after me shall leave a widow or wid- 
ower, and no issue, then that said Walter, his 
heirs, executors, administrators, or assigns, 
shall pay to such widow or widower, five 
hundred dollars per annum so long as he or 
she shall remain single and unmarried, but 
no longer, and the residue thereof, after de- 
ducting said annuity, shall pay to my sur- 
viving children, and the issue of such other 
or others as may have deceased, semiannually, 
and from and after the decease of such wid- 
ow or widower, shall pay the whole of such 
share of said dividends, interest and income, 
semiannually, to and among my surviving 
children, and the issue of such as may have 
deceased, equally among them, according to 
the stijcks, during the lives of my surviving 
children and the survivors and survivor of 
them; and if my child, so dying, shall leave 
neither issue, nor a widow or widower, then 
to pay the whole of said child's share of said 
dividends, interest and income to and among 
my surviving children, and the issue of such 
other child or children as may have deceased, 
equally among them according to the stocks, 
during the lives of my surviving children, 
and the survivors and survivor of them; and 
upon and after the death of my said children, 
and the longest liver of them, then upon this 
further trust and confidence, that said Walter, 
his heirs, executors, administrators, or as- 
signs, and any trustees, under this will, shall 
and do, by legal and proper deeds and in- 
struments for the purpose, convey, assign, 
transfer, and deliver over to the children of 
my said children, and the issue, if any, of 
such grandchild or grandchildren, as may 
have deceased, equally among them, (the chil- 
dren of a deceased child or grandchild, in all 
cases in this will, to represent their parents,) 
all the stocks, mortgages, bonds, notes, and 
other securities for money, and all other per- 
sonal estate, which ho or tliey shall have re- 
ceived, taken and holden as trustee or trus- 
tees under this will, or which he or they shall 
have in his or their hands, except so much as 
may be necessary to pay the annuities afore- 
said to a surviving husband or wife of one or 
more of my deceased children as heremafter 
is provided; and it is mj will, and I hereby 
direct that in case the husbands of my said 
daughters, or either of them, or the wives of 
my said sons, or either of them, should sur- 
vive the longest liver of my said children, 
then the said Walter, his executors, and ad- 
ministrators, or any trustee under this will, 
shall retain out of the share, the issue of such 
daughter or son would have been entitled to, 
so much personal estate as will yield an in- 
come sufficient to pay the annuity herein 
given to the surviving parent of such issue. 
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and to liold tlie same and appropriate and 
apply the interest and income thereof to the 
payment of such annuity to such survivius 
parent, so long as lie or she shall remain sin- 
^jrle and inimarried, and upon his or her death 
or marriage, whichever shall first happen, 
then to pay and transfer the personal estate 
so reserved, to the issue of such daughter or 
sou, equally among them; provided, however, 
if such issue shall secure to their surviving 
])arent, to his or her satisfaction, tlio pay- 
ment of said annuitj% then the said trustee 
shall pay to such issue the whole of their 
share of said personal estate. 

"Tenth. I hereby authorize the said Walter, 
and any ijei-son Avho may hereafter hecome 
triLstee under tliis will, upon the application of 
any of my children in writing, or of the 
guardians of the issue of such child as shall 
have deceased, to invest a portion of such 
child's, or issue of a diild's share of my per- 
sonal estate, not exceeding five thousiind dol- 
lars, in tlie purchase of life annuities for tlie 
henefit of such child, or issue of any of them, 
and upon tlieir lives, and the life of the hus- 
hand or wife of sxich child, at the discretion 
of said trustee. 

"lOleventh. And if my said brother, Walter, 
from any cause whatever, shall wish to be 
acquit and discharged from this ti'ust, or if 
he sliall be desirous of having some other 
person or persons .ioined and associated with 
him in this trust, I do hereby fully authorize 
and empower him to substitute and appoint 
in his stead and place, or as an associate trus- 
tee to act with him, as he shall thinlc necessary 
or most expedient, any one or more persons, 
that he alone, or he and my executors, shall 
think fit and well qualitied to execute said 
trust, and thereupon to convey, assign, and 
transfer tlie whole real and personal estate 
of every description, which he shall hold in 
trust under this will, to such person or per- 
sons, either to hold to him or them and their 
heirs, in his, said Walter's, place and stead, 
or to hold .ioiutly and together with him, and 
in eitlier case upon the same special trusts, 
and for the same uses, and subject to the 
sjinie limitations as are expressed in this 
will, and as the said ^'^''alter held the same 
under and by virtue of this will; and fur- 
tjier, in case my said children shall, in writing, 
re(iuest him, said Walter, or any trustee or 
trustees he may appoint, to relinquish tlie 
trust, then I hereby authorize and request 
him, and such other trustee and trustees to 
icliuquish said trust accordingly, and I do 
in that case authorize and empower the judge 
of probate for the county where this will 
shall be proved, to appoint such trustee or 
trustees as he shall deem fit and suitable to 
execute said tiiist in his or then- place or 
stead; and in case said trustees, or either of 
them, shall refuse to resign the trust upon 
such request by my said children, I hereby 
authorize and empower the judge of probate 
To remove him or them from the office of 
trustee, and to appoint other fit and suitable 



persons in their stead. And I further author- 
ize, direct and require the tnistee and trus- 
tees under this will, who shall resign their 
trust at the request of my children, or be re- 
moved by the judge of probate, to assign and 
transfer to the pei-sou or persons who shall 
be appointed ti-ustees by the judge of probate, 
all the estate, real and personal, which the- 
trustee and trustees so resigning or removed 
then hold under this will, to be held to and 
by the new trustees, so appointed, and the 
sm'vivor of them and his heirs, upon the 
trusts, and for the uses, and subject to tlie 
limitations expressed and contained in this 
will, and no other, and to prevent a failure of 
trustees to execute this will, I authorize and 
request tlie judge of probate for the county 
where it shall be proved, to appoint such trus- 
tee or ti-ustees to execute the trusts herein 
contained and created, as the trustee herein 
named and my executors shall recommend, 
and on failure of such recommendation, such 
trustee as said judge shall deem fit and suit- 
able. 

"Twelfth. Reposing in my said brother. 
Walter, full and entire confidence, I do here- 
by expressly declare, that he is not to be re- 
sponsibility for any loss whatever that may 
happen in the execution of this trust, tmless 
it should happen tin-ough his own wilful de- 
fault, and that the said Walter and the trus- 
tees he shall appoint are not to he accounta- 
ble or responsible the one for the other, or 
for the acts, doings, or defaults of the other. 
And as the said Walter has, upon my solicita- 
tion, consented to accept tlie trast, I fm-ther 
request and direct, that no bond be retiuired 
of him for the faithful discharge of the trust. 
And I further order and direct that such com- 
pensation he allowed to the trustees who shall 
execute the trust herein created, for their 
trouble, responsibility and services as my ex- 
ecutors sliall think reasonable, and in case of 
their death or disagreement, as the judge of 
probate for the county where this will shall 
he proved, shall allow and declare to be just 
and reasonable. 

"Thirteenth. I hereby give, devise, and grant 
to the said Walter, and any other trustee and 
trustees he may appoint, pursuant to the pow- 
er herein given him, full power and authority- 
to sell and convey any part or parcel of the 
real estate devised to him in trust as afore- 
said, except my two farms situate easterly of 
Easton's beach, in iliddletown, in the state 
of Ilhodo Island, and my farm situate west- 
wardly of Kaston's beach and Pond in New- 
])ort, in said llhode Island, to hold to the pur- 
chaser in fee-simple discharged of said trust, 
or to exchange the same for other real estate, 
when the major part of my children shall rec- 
ommend and advise the same, and to invest 
the proceeds in other real estate, or in per- 
sonal estate, as my children shall direct and 
advise; ffnd in defatilt of such direction and 
advice, as the said trustee or tnistees shall 
think most for their interest, to be taken and 
held upon the same ti-usts and for the same 
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uses, and subject to the same limitations as 
the estate sold or exchanged was liolden by 
said trustee or trustees. 

"Lastly. I hereby revoke all former -wills 
by me made, and declare this only to be my 
last will and testament. And I hereby ap- 
lioiut my said brotlier, ^^''alter Chauning, John 
Parker, Esquire, of said Boston, and the Hon- 
orable William Prescott, of said Boston, sole 
executors thereof." 

In the year lS2o, the testatrix, then a resi- 
dent of the city of Boston, died, and her will 

. was duly proved in the probate court of the 
county of Suffolk, and afterwafds was duly 
registered in the probate court of the town 

. of Newport, pursuant to the statute of the 
state of Rhode Island, so as to give effect to 
the same as a will of lands, AYalter Chau- 
nlng, named in the will as trustee, having 
declined the trust, the complainant, William 
D. Sohier, was duly appointed ti'ustee. The 
cJiildren of the testatrix, living at hei- decease, 
were the same who are mentioned in the win, 
viz. George, William C, Rutli, and Sarah. 
George died after his mother. His children 
and heirs at law,, together with Huth and 
Sarah, advised and assented to the sale of 
the laud in question, by the trustee, to John 
D. WilUams. William 0. Gibbs, the only oth- 
er surviving child of the testati'ix, refused to 
assent to the sale. He, however, attended the 
auction, and bid for the land. The purchaser, 
Williams, declines to take the title, upon the 
groimd that the power of ssile was not duly 
(-xeeuted, only -two of the cliildren of tlie tes- 
tatrix having advised the sale. This question 
was raised by a demurrer to the bill. 

CURTIS, Circuit Justice. The purchaser 
objects to taking the title offered by the ven- 
dor, because the latter had not power, under 
the will of JMrs. Gibbs, to make the sale. The 
thirteenth clause of her will confers the pow- 
er to sell "when the major part of my chil- 
dren shall recommend and advise the same." 
This makes the recommendation and advice 
of a major pait of her children a condition 
.precedent to the exercise of tlie power. If 
this condition has not been complied with, 
,it is the same as if no power of sale ex- 
isted, and no title can be made. The ques- 
tion is, if it has been complied with. This 
is purely a question of the intention of the 
testatrbc, to be deduced by construction 
from her will. Some very nice distinctions 
concerning the survivorship of poAvers have 
been taken in the ancient common law, 
though I apprehend that, even in those cases, 
the only purpose of the courts was, to arrive 
at the actual intention of the donor of the 
power. Co. Litt ia2b, 113a, 181b; Dyer, 
177. And in modern times, this is clearly 
the object in all those cases which are not 
governed by statute law. Peter v. Beverly, 
10 Pet, [35 II. S.] 532; [Bank of U. S. v. 
Beverly] 1 How. [42 IT. S.] 134; Osgood v. 
Franklin, 2 Johns. Ch. 19; Shep, Touch, (by 
Preston) 52G. 



To determine the question raised in this 
ease, it is therefore necessaiy to ascertain 
whether the testatiix, by the words, "the 
major part of my children," meant all .her 
children living at her decease when the will 
speaks, or only such of her children as might 
be living when it should become necessary to 
act. The power of sale given to the trustee, 
and made dependent for its exercise upon 
the consent of a majority of the children, 
is merely for the purpose of reinvestment. 
In our country, where such great changes 
take place in the uses of lands during one 
life, prudence dictates the insertion of such 
a power in nearly every settlement of prop- 
erty. And when this testati'ix was creat- 
ifig a trust, to continue during so many lives, 
and w^as inserting such a power, there is a 
probability that she intended it should not 
become impossible to exercise it, on the de- 
cease of only two of her children, and that 
the decease of only one of them should not 
enable one of the survivors to control the 
other two and the trustee, and prevent an 
exercise of the power. Mr. Sugden (1 Sugd. 
Powers, 144) lays down this rule: "As the 
law^ now stands, it seems, that where the 
authority is given to three or more general- 
ly, as to 'my trustees,' *my sons,' &e., and 
not by their proper names, tlie authority will 
survive, whilst the plural number remains." 
In 1 Chance, Powers, 242, 243, this" position 
is examined, and the result arrived at is: 
"Upon the whole, though a court might, -in 
i aid of the probable intention, extend the doc- 
j trine of Lee v. Vincent [Cro. Eliz. 26] to the 
case of a power not preceded by an estate, 
it would, it is conceived, be unsafe in prac- 
tice to act upon such a supposition." The 
testatrix not only uses language in this par- 
ticular clause which designates a class, but 
she omits the word, "said." In the other 
parts of her will, she uses the expression, 
•'my said children," which is strictly equiva- 
lent to naming them. Here she says only, 
"my children." A circumstance of no great 
weight, certainly, but leaving the descriptive 
words applicable to a class of persons gen- 
erally, not designated by their names, and 
coming, therefore, Avithin the rule as laid 
down by Mr. Sugden. 

In Hewett v, Hewett, 2 Eden, 332, Lord 
.Chancellor Northington, chiefly upon the 
ground of the presumed intention of the do- 
nor to have a power continue as long as 
the estate, held that it descended to tlie 
heirs of the surviving donee of the power. 
Now the presumption in this case, of the in- 
tention of the testatrix to have this power to 
consent continue, is certainly strong, not on- 
ly for the reason above given, drawn from 
the expediency of such a power, but be- 
cause the power itself is unlimited in point 
of time, and seems to have been intended to 
be exercised by the trustee, at any period 
during the existence of the trust; and yet 
the consent is essential to the exercise of 
the power. It would seem also, that when 
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the testatrix created a power to be exer- 
cised for the interest of her children and 
tlieir issue, and required the consent of a 
major part of her children, she would natur- 
ally have in her mind, and expect to consent 
or refuse, only those living when the con- 
sent or refusal should become necessary, for 
no others could act; and that if she had 
intended to require the consent of a major 
part of all her children, though some of them 
should be then dead, she would have so de- 
clared in express terms. My conclusion is, 
in accoi'dauce with the rule laid down by 
Mr. Sugdeu, and in aid of the probable in- 
lentiou of the testatrix, that the major part 
of the children living when the power was 
to be exercised, were capable of consenting 
to the execution of tlie power, and that their 
advice and consent was sufficient. 

But, at the same time, it must be admitted, 
tliat the question is not free from doubt, and 
therefore I have felt obliged to look at some 
other considerations connected with this 
case. 

Where the question is, whether a title shall 
be forced on a purchaser, the court is bound 
to see that the title is not doubtful. A title 
may be doubtful because it depends on a 
doubtful question of law, not settled by any 
binding authority, of which different courts 
may take opposite views, and where those 
who may hereafter claim an interest in the 
estate will not be concluded by the decree. 
A purchaser should not be compelled to take 
a title which there can be no judicial cer- 
tainty he can force another to take, under 
which the court cannot know he can himself 
hold the land, against parties not before the 
court, or precluded by its decree. In Wilson 
V. Bennett, 5 Eng. LaAv & Bq. 45, where the 
objection was that the power of sale was not 
suflacient, the Tice-chaueellor held that the 
point was too doubtful to force the title on 
the purchaser, and refused the relief; and 
in Macdonald y. Walker, 11 Eng. Law & Eq. 
324, — where the same objection was made to 
the title, and the point of law was involved 
in conflicting decisions, it was held that the 
uncertainty was fatal to claim for relief. 
And in Wilson v. Bennett, 13 Eng. Law & 
Eq. 431, relief was refused on the same 
ground. 

The question whether the children and 
grandchildren of the testatrix, who are all 
before the court, can so represent the inherit- 
ance, as to enable the court to make a de- 
cree, binding on whomsoever may succeed 
to it, is, therefore, of the first importance 
in this cause. To determine this question, I 
must first see what are the estates devised 
by this will. This does not involve much 
difficulty. The trustee clearly has the legal 
estate in fee-simple, not only because it is 
limited to him in fee by appropriate words, 
but because the due execution of his trust 
requii-es him to have it. This fee he holds 
until the decease of the last surviving child 
of the testatrix, for the purpose of collecting 



and paying over the rents and profits to those 
entitled to them; and upon the decease of 
such last surviving child, he holds the fee, 
to serve the uses declared in the will, and by 
force of the statute of uses or of wills, and it 
is immaterial which, the legal estate vests 
at once in the then surviving grandchildren, 
and in the issue of any deceased grandchild, 
as tenants in common. The only equitable 
estates created, are an estate for life in 
each child of the testatrix, remainder to his 
or her issue as tenants in common until the 
decease of the last surviving child of the 
testatrix. At that point of time, the equi- 
table estates all terminate, and the legal es- 
tates vest as above mentioned. To ascertain 
whether the children and grandchildren are 
now capable of representing the inheritance, 
it is necessary to see what each grandchild's 
relation to the inheritance now is; and I 
take the children of Mr. William C. Gibhs, 
who is still living, because it is necessary 
that all should be thus capable. His chil- 
dren, then, if they survive him, will be enti- 
tled to the legal estate in fee, if he shall be 
the last surviving child of the testatrix; if 
not, they will be entitled to an equitable es- 
tate in the rents and profits during the life 
of such last survivor, and if any of them die 
before its termination, it goes to their is- 
sue, and continues in such issue until they 
shall take the legal estate. And this equi- 
table estate for lives is now vested in his 
children, subject to be devested by death be- 
fore the parent There is therefore before 
the court, William C. Gibbs, who has an 
equitable estate for life, and from and after 
his decease, either the rents and profits of 
the land, or the land itself, will go to his is- 
sue; it being contingent, however, as in 
case of tenancies in tail, whether his chil- 
dren, or grandchildren, or more remote issue 
will first take. And there are also before 
the court his children, who are entitled as 
above mentioned. Lord Redesdale (Giffard 
v. Hort, 1 Schoales & L. 408) says: "It is 
suflicient to bring before the court the first 
tenant in tail in being; and if there be no 
tenant in tail in being, the first person en- 
titled to the inheritance; and if no such 
person, then the tenant for life." The first 
two positions are supported by numerous 
authorities, which it is unnecessary to cite. 
Calv. Parties, 48, &c. The last, respecting 
the sufliciency of the tenant for life, is con- 
firmed by Finch v. Finch, 2 Ves. Sr. 492; 
Gaskell v. Gaskell, 6 Sim. 643; Baring v. 
Nash, 1 Ves. & B. 551. 

In Nodine v. Greenfield, 7 Paige, 544, there 
was a devise of rents, and profits, and in- 
come to the testator's wife for life, with 
remainder in fee to the children of his broth- 
er who should be living at the time of her 
death, and to the issue of such of the chil- 
dren as should then have died leaving issue; 
and the testator empowered his executors, or 
the survivor of them, to sell the real estate 
for reinvestment. It was held, that the 
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•children of the testator's brother, living at 
the testator's death, took vested remainders 
in fee, subject to open and let in after-bom 
-children, and subject to be devested, by 
•death before the testator's widow, and that 
they were necessary parties to a bill of f ore- 
-closure, and that with the tenant for life 
they could represent the inheritance, though' 
their right of possession was contingent. Th(i 
•case at bar differs from Nodine v. Greenfield 
in this: that here there is a trustee interpos- 
-ed, who holds the legal estate. But I do not 
■consider this material. For the grandehil- 
■dren of the testatrix have the same substan- 
tial interest in the land in this case, as the 
•children of the testator's brother had, in 
that ease. It is true, that in the event of 
their parents' death, leaving some child of 
the testatrix, their interest will, during the 
lif>6 of the surviving child of the testatrix, 
Tje equitable only. But I conceive this is 
imimportaut. A court of equity looks to 
the substantial interest, and not to the par- 
ticular mode of enjoyment, for this purpose 
■of representation, and if the party before the 
-court is one, whose interest is of such a 
nature as to insure his giving a fair trial to 
the question in contestation, that is sufB- 
clent If a tenant for life of an estate tail, 
to whose unborn issue the remainder is lim- 
ited, can suflSciently represent the inherit-' 
^nce, because it is presumed he will act as' 
well for them as himself, a fortiori can the 
tenants for life and the grandchildren in this 
■case; for though the contingency may cause 
the latter to take only an equitable estate for 
■a time, and may defeat altogether their pos- 
sessing rights legal and equitable, yet they 
will be defeated only in favor of their issue, 
who must succeed if their parents do not. 
I consider, therefore, that the parties now 
before the court are capable of representing 
the inheritance, that a decree will preclude 
Jill future claims, and consequently that 
whatever doubt might be raised elsewhere 
•concerning, the title is unimportant. The de- 
murrer must be overruled. 

[NOTE, This cause was again before the 
-court for further directions upon the question 
Avhether the purchaser should be compelled to 
-pay interest on the purchase money. The court | 
held that the defendant should be required to 
pay interest from the expiration of 20 days aft- 
•er the sale. Case No. 13,160,] 
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SOHIER V. WILLIAMS. 

[2 Curt. 193.] 1 

■Circuit Coui-t, D. Rhode Island. Nov., 1854. 

SPEOIPIO PERFOltMAXCE — DOOBTFUL TiTLE— In^ 
TEUEST OS PdkCHASB PltlCE. 

If the vendee refused to receive and pay for 
^ title, which the court decrees him to take, and 
■the vendor tendered a conveyance, on the day 

1 [Reported by Hon. 
-Tustico.]. 
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fixed by the contract of sale for the payment of 
the price and the delivery of the deed, and there 
were no rents and profits, the vendee must pay 
interest, though there was a doubtful point of 
law involved in the title, which it was prudent 
to have settled, and the vendee acted in good 
faith. 

This court having, at a former term, made 
a decree for specific performance of a eon- 
tract of purchase (see [Case No. 13,139]), the 
ease now came on for further directions up- 
on the question whether the purchaser should 
be compelled to pay interest on the purchase- 
money. The parties agreed on the follow- 
ing statement of facts. 

It is argued that the sale mentioned in the 
bill, took place at the time and on the condi- 
tions mentioned in said bill, namely, the 28th 
day of August, A. D, 1852, and as set forth 
in Exhibit B. to the bill, found on pages 19 
and 20 of the printed record; that the de- 
posit of ten per cent on the amount of the 
purchase-money provided for in the condi- 
tions of sale contained in said Exhibit B., 
was paid down by the respondent, and at the 
expiration of twenty days, according to said 
conditions of sale, the deed mentioned in the 
bill, and a copy of which is found on pages 
20, 21, and 22, of the printed record, was ten- 
dered to the respondent, and by him refused 
under the advice of counsel, on the ground 
that the title offered to him by said deed was 
not a good title, because said deed was not 
executed by a majority of the children of 
the said Mary Gibbs, living at the time of 
her death, but by a majority only of the chil- 
dren of said aiary, living at the time of said 
sale; that on the 14th of January, 1853, the 
respondent received back, with the consent 
of said "William D. Sohier, from the auction- 
eer who made the sale, the deposit so before 
paid by him, and gave to said auctioneer the 
following receipt, namely:— "Newport, Janu- 
ary 14, 1854. Received of Samuel A. Parker, 
autioneer, the sum of five hundred and seven- 
ty-eight dollars, which I deposited with him 
in compliance with the conditions of sale, un- 
der which I bid ofie certain portions of 'The 
Old Mill Lot,' at auction, in August last; said 
sum is restored to me at my request, and for 
my accommodation, to prevent the loss of 
interest, whilst the question respecting the 
title to the land sold is undecided, and my ac- 
countability for the whole purchase-money 
and interest shall not be varied by the return 
of the deposit-money to me, in case I should 
have taken the conveyance. (Signed,) John 
D. Williams." That the said John D. Wil- 
liams never took possession of the premises 
to him sold, which is a portion of a vacant 
lot in the city of Newport, used for pasturage 
only, and that the said lot, including the pre- 
cincts sold, was let by the said William D. 
Sohier, trustee, during all the time between 
the said sale and the present time- to differ- 
ent persons, as tenants at will, at the rate 
of thirty dollars per annum, which said rent 
has been received by said William D. Sohier, 
trustee; but the said rent was only forty 
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cents more than sufficient to pay the taxes 
upon the whole of said mill lot, leaving hnt 
the sum last named to be applied to the nec- 
essary repairs of the fence ahout said lot; 
and that in the mean time the said lot, in- 
cluding the ijremises sold, has appreciated in 
value in a sum greatly exceeding the* inter- 
est on the Eiurchase-money; the said John D. 
Williams having since, by contract, sold to 
the city of Newport the said lots of land men- 
tion in said bill by him purchased, for a pub- 
lic park, at au advance on the price he paid 
tlierefor of five cents per square foot. 

The conditions of sale were as follows: 
"The above sale will take place by order of 
William D. Sohier, Esli., trustee under the will 
of Mrs. Mary Gibbs, deceased, and will be 
conveyed to the purchasers by Mr. Sohier, in 
his said capacity of trustee, and twenty days 
will be allowed each purchaser to examine 
the title to the premises sold. CJonditions of 
payment, ten per cent, of the purchase-mon- 
cy to be paid to the auctioneer on the day of 
sale: twentj'-three and one third per cent, 
additional on the balance of the money on 
the delivery of the deed; or, if desired, two 
thirds of the purchase-money may remain 
on a credit of five years, secured by note and 
mortgage on the property sold, the note to 
boar six per cent, per annum, and the inter- 
est 1o be paid annually." 

Mr. Ames, for complainant. 
Mr. .Tenckes, contra. 

CURTIS, Circuit Justice. In adjusting the 
respective rights of the vendor and vendee 
under a decree for a specific performance of a 
contract for the sale of land, equity generally 
considers what would have been the condition 
of the parties if the contract had been actually 
performed according to its teims, and en- 
deavors to place them as nearly as possible 
in that condition. But if only one of the pai'- 
ties has been in default, and it is not practi- 
cable to render to both, what each would have 
had by performance on the day, the party in 
default must lose rather than the other. Ap- 
plying these ijrinciples to the subject of inter- 
est on purchase-money, it has been uniformly 
held, that if the contract fixed a day for the 
payment of the money and the conveyance of 
the land, and the vendor was ready and offer- 
ed to perform, and the vendee refused to per- 
form, the vendee must ijay interest. In such 
a case it is due, not only by force of the con- 
tract, and as compensation for not paying the 
money on the day fixed, (Robinson v. Bland, 
2 Burrows, 1086,) but also because, as the 
vendee is in default, if the court cannot give 
to each party all the benefits he would have 
enjoyed by the execution of the contract, the 
vendee, being in default, should alone be the 
loser. Where, as in the case at bar, the land 
is unproductive, the rents and profits during 
the delay, are not all the purchaser would 
have had if the title had been passed to him, 
nor are they a compensation for the interest. 



The land having been piu-chased for sale, or 
for building lots, the chances of a favorable- 
sale, or the opportunity to impx'ove them by 
buildings, are the advantages contemplated 
by the pm*ehaser, in lieu of the purchase-mon- 
ey. These, he does not enjoy during the do- 
lay, and they cannot be restored to him. In 
this case, in point of fact, these may not be 
important; for perhaps the purchaser would 
not have sold, or built on the lands, if he hatl 
had tlie title. But whether small or great, 
the loss in his, if he is in default, and the fact 
that he must beai* it, is no reason why tht^ 
vendor should not be compensated for not re- 
ceiving his money, on the day when it was 
the duty of the plaintiff to pay it. 

To apply these principles; this contract fi.x- 
ed a day for the payment of the money and 
delivery of the deed. The complainant ten- 
dered the same deed, which the court bj" its 
decree, has i-equired the defendant to receive. 
The defendant then refused to accept it. It 
is urged, that there was a doubtful question of 
law involved in the title which the plaintiff 
offered to make. This, in my apprehension, 
is true; but I do not think I can say that the- 
existence of a question, doubtful in my appre- 
hension, amounts to any default on the part of 
the plaintiff, or relieves the refusal of the de- 
fendant to re<5eive the deed, from the charac- 
ter of a default on his part. It is true, that 
where such a question exists, it is not only 
consistent with good faith, but is required by 
reasonable prudence, to have the question set- 
tled; but when it is settled against the pur- 
chaser, he must take the consequences of hav- 
ing broken his contract. This affords a prac- 
tical i-ule, and the only one, it seems to me. 
which can be laid down. For how doubtful, 
in point of law, must a title be, to relieve the 
purchaser from paying interest; and in whose 
apprehension must the doubt exist Is it 
enough that the purchaser has acted in good 
faith, upon the advice of counsel? If not, 
tlien after all, he takes the risk of satisfying 
the court of something; and I think it better 
to say, at once, he miist satisfy the court the- 
complainant's title is one which he ought not 
to be compelled to take. If he fails in this, 
he ha-s been in the wrong, and should make- 
compensation for the injury done to the ven- 
dor, by withholding the purchase-mouey; that 
wrong is none the less real, because his inten- 
tions were fair. Any other rule would refer 
the whole matter to the discretion of the- 
court, and to its apprehension of the degi-ee 
of doubt which in each case should relieve 
the purchaser from paying interest. I prefer 
a known and fixed mle, which is not inequita- 
ble, to such exercise of discretion. It is, no- 
doubt tnie, that whilst a material objection tO' 
the title remains to be cleared up, the pur- 
chaser may refuse to go into possession, and 
he will not be charged with interest on the^ 
purchase-money. 2 Sugd. Vend. 797. But I 
underetand this to be some actual objection, 
not merely a doubtful point of law. Jlr. Sug- 
den refers only to Horniblow v. Shirley, lU- 
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Ves. SI, 2 Swanst 223, wliicli "was a case of 
actual iueumbrauce on a part of the laud. In 
the case at bar, the defendant has profited by 
the breach of his contract; for he has had the 
use of the purchase-money, a circumstance 
which, in many cases, has a controlling weight. 
2 Sugd. Vend. 794. And though I do not con- 
sider that the appreciation in value of the 
land, any more than its depreciation, could 
change the rights of the parties, yet it is sat- 
isfactory to know that the defendant has, in 
fact, gained largely by the delay. 

On the whole, my conclusion is, that the de- 
fendant must be required to pay interest from 
the expiration of twenty days after the sale. 



(Case No. 13,161) SOHN 
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SOHN T- WATERSON. 



[1 Dill. 358.] 1 
Circuit Court, D. Kansas. 
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Limitation of Actions— Eassas Statute — Con- 
struction — Repeal. 

1. The act of the Kansas legislature of Feb- 
ruary 10, 1859 (Comp. Laws Kan. 1862, p. 232), 
providing that actions on contracts made and 
judgments rendered beyond the limits of the 
state, "shall be commenced within two years 
after the cause shall have accrued," should have 
a prospective operation; and where the defend- 
ant resided in the state when that act took ef- 
fect, the creditor has two years thereafter with- 
in which to bring suit; but if he was not such 
resident, the statute does not begin to run in his 
favor until he comes into the state. 

2. After a claim has been fully barred under 
that act, the defendant's liability is not revived 
by its subsequent repeal; but he is protected 
from such hability by express legislative pro- 
vision. 

This action is brought in this court by the 
plaintiff, a citizen of Ohio, upon a judgment 
which he recovered against the defendant, in 
the court of common pleas of Butler county, 
in the state of Ohio, on the ITth day of Oc- 
tober, 1854. It is alleged in the petition that 
the defendant is now a citizen of the state of 
Kansas, and has been a citizen and resident 
of said state ever since the year 1854. The 
defendant pleads, in defence, that the action 
is bai-red by the limitation statutes of the 
state of Kansas; first, that it is barred be- 
cause it was not brought within two years; 
second, because not brought within three 
years, and third, because not brought within 
ten years after the cause of action accrued. 
To these pleas the plaintiff demurred, and 
their sufficiency was the question argued and 
submitted to the coiu't. 

N. 0. McFarland, for demurrer. 
Wilson Shannon, opposed. 

Before DILLON, Circuit Judge, and DEL- 
AHAY, District Judge. 

DILLON, Circuit Judge. On the argument 
the defendant's attorney stated to the court 

1 [Reported by Hon. .Tohn F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirmed in 17 T^''all. (84 U. S.) 596.] 



that he relied exclusively upon the plea that 
the action was barred, because not brought 
within two years after the right of action ac- 
crued; and to this single question our opin- 
ion is limited. 

The present action was commenced iu this 
court in August, 1870. It was foimded upon 
a judgment rendered iu Ohio, in 1854. It was 
alleged and admitted that the defendant came 
into this state to reside and has resided here 
evei" since the year 1854. 

Since the defendant claims nothing from 
the statute of 1855 (Laws 1855, p. 96), nor 
from that of 185S (Laws 1858, pp. 66, 67, § 
18), but rests the sufficiency of his plea upon 
the act of Febniary 10, 1859 (Comp. Laws. 
Kan, 1862, p. 232), and the twentj^-fifth sec- 
tion of the limitation act in the Statutes of 
1868 (Comp. Laws Kan. 1862, p. 635, § 25). 
it is not necessary to refer at length to other 
statutory provisions noticed by counsel iu 
the course of the ai-gument. 

By tlie above mentioned act of Februaiy 10. 
1859, it is provided that "all actions founded 
on any promissoiy note, * * * contract, 
judgm'ent, decree, or other legal liability, 
made, executed, rendered, entered into, or in- 
curred beyond the limits of this territory shall 
be commenced within two years next after 
the cause or right of such action shall h^vt 
accrued, and not after." 

This act was amendatory of the general 
statutes of limitations then in force, which 
contained no provisions in terms applicable 
to foreign judgments; but which did con- 
tain a provision that "if, when a cause of ac- 
tion accrues against a person, he be out of the 
territory, - - * the period limited for tlie 
commencement of the action shall not begin 
to run until he comes into the territoiy." 
Comp. Laws 1862, p. 128, § 2S. The two acts 
are in pari materia, and are to be read to- 
gether. 

This act of February 10, 1859, it is admitted 
is not now in force, but it remained in force 
more than two years after it went into ef- 
fect. In fact it continued in force imtil it 
was repealed by the Statutes of 1S6S. In the 
General Statutes of Kansas of 1808, there is, 
it is conceded, no provision limiting actions 
on foreign or other judgments. This was 
probably a casus omissus. But the chapter 
on limitations of actions (chapter SO, art. 3), 
contains the following: "Sec. 25. When the 
right of action is barred by the provisions of 
any statute, it shall be unavailable either as 
a cause of action or defence." Gen. St. 1868, 
p. 635. This enactment took effect October 
31, 186S. And by another provision it is en- 
acted that the repeal of a statute shall not 
affect any right which accrued tliereunder. 
Id. p. 1128, § 6. 

As the defendant was a resident of this 
state w^hen the act of February 10, 1859, took 
effect, it is our opinion that the two years 
limitation therein provided, began to i-un in 
favor of the defendant as against the pres- 
ent cause of action, from that period, and 
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that this action might have been brought at 
iiny time withiu two years after that act Vent 
into operation. Not having been brought 
within that period it was barred; and under 
the statute provisions before mentioned, the 
repeal in 1S6S of the act of 1859, did not re- 
vive the liability of the defendant, or affect 
the riglit of the defendant which accrued 
thereunder to haA'e the present cause of ac- 
tion treated and held as barred thereby. 

But however this might be independent of 
the above mentioned section 25, e. 80, art. 3, 
Gen. St. 1S6S, it seems perfectly clear that 
the effect of that section is to continue to the 
<lefendant the benefit of limitation provided 
by the act of 1859. Its language is that 
•'Avhen the right of action is barred by tlie 
provisions of any statute, it shall be un- 
iivailable eitlier as a cause of action or de- 
fence." 

The present right of action was barred by 
the act of 1859, before it was repealed, and 
by the express terms of the statute that right 
is not noAv available to the plaintiff. 

The argument made by the plaintiff against 
the effect of section 25, is that a statute, mere- 
ly, never bars a right of action; that to oper- 
ate as a bar a suit must be brought, and tlie 
jstatute of limitation pleaded, or specially re- 
lied on; and hence as no suit was brought on 
the judgment while the act of 1859 was in 
force, the right of action is not barred. But 
tliis is not the meaning of the legislature. 
Such a construction of section 25 would quite 
nullify the statute, and deprive it of prac- 
tical effect, making it either useless or un- 
availing. The provision of this section would 
be useless if the act of 1S59 had been success- 
fully pleaded to a suit bx'ought while it was 
in force; unavailing if successfully set up 
in such a suit. 

As it is our opinion that the act of 1859 
would not begin to run, if the defendant was 
a resident of the state, until the date of its 
taking effect, and if he was not a resident 
when it took eft'ect, then not until he became 
such, it follows that the defendant's proposi- 
tion that the statute is void and wholly in- 
operative, as respects the plaintiff's cause of 
action, because it barred it instantly upon its 
going into operation, is not applicable to the 
<'ase. 

This giving to the statute a prospective op- 
eration, notwithstanding its language that 
the "action shall be commenced within two 
years next after the cause or right of such 
.action shall have accrued, and not after," is 
consonant with justice, with established rules 
of constniction, and is necessaiy as applied 
to past or pre-existing causes of action, aris- 
ing out of the state, to prevent the complete 
overthrow of the legislative intention which 
was to provide a limitation period in such 
cases. 

When viewed, as all eases ought to be, in 
the light of the special facts on which they 
were decided, this construction is not in con- 
flict, but rather in harmony with the qiies- 
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tions ruled in the eases referred to by coun- 
sel as having been decided by the supreme 
court of the state. Auld v. Butcher, 2 Kan. 
135; Bonifant v. Doniphan, 3 Kan. 26; Hart 
v. Horn, 4 Kan. 232. 

The precise point here involved does not 
seem to have been adjudged by that court, 
but we feel quite satisfied that they would 
not decide it otherwise than we have done. 
Judgment accordingly. 

IThis .iiidgment was affirmed by the supreme 
court, where it was carried by writ of error. 
17 Wail. (84 U. S.) 59(5.] 



Case No. 13,162. 

In re SOHOO. 

[3 N. B. R. 215 (Quarto, 52).] i 

District Court, E. D. Missouri. 1869. 

Baxkroptcy — Discharge — Act of Baxickuptct — 
Fkalovi.est Suspension. 

1. If the court, upon examining the record 
upon an application for a final discharge, per- 
ceives that the bankrupt has done any act whicii 
under the statute would be a bar to the grant- 
lug of a certificate, it will refuse to make th«> 
order for a discharge, although no creditors 
appear in opposition. A decree or judgment 
of the court during the progress of the cause, 
determining that the bankrupt has done any act 
which would provent the discharge, will operate 
as an estoppel. In some cases the party may 
be allowed to oxplain an act. and to show tliat 
while it was fraudulent in law it was not so 
in intent. 

2. If a debtor is guilt.v of fraudulently sus- 
pending the payment of his commercial paper, 
proceedings may he immediately taken by his 
creditors to have him adjudged a bankrupt with- 
out waiting for the lapse of fourteen davs. The 
bankrupt act [of 18G7]. § 39 [14 Stat. 536], 
provides for two classes of oases— a fraudulent 
suspension, and a suspension of payment for 
fourteen days without resumption — for either of 
which a nicrcliant or trader may be adjudged a 
bankrupt. 

[Cited in Baldwin v. "Wilder, Case No. 806; 
Re Hercules Mut. Life Assur. Soe. Id. 6,- 
402.] 

A petition in involuntary bankruptcy was 
filed by creditors, alleging that the debtor, 
"being a merchant, had fiuudulently sus- 
pended payment of his commercial paper, and 
had not resumed within fourteen days." The 
debtor appeared and confessed the charge, 
and a decree was" passed adjudging him a 
bankrupt, upon which he filed his schedules 
and surrendered his propeity, and complied 
with aU the pi-ovisions of the statute. Upon 
an application for a final discharge, the reg- 
ister reported him entitled thereto, no credit- 
ors appearing in opposition, but the court, 
upon examining the record, decided that he 
had been guilty of a fiuud upon the act, and 
could not be discharged. The bankrupt filed 
his petition for a re-hearing, based upon a 
fidants, stating, that in confessing the act of 
bankruptcy, he had not supposed himself to 
be doing anything more than confessing that 
he had stopped payment of his commercial 

1 [Ropriuted by permission.] 
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paper for fourteen days, and was unable to 
resume, and that lie did not intend to admit 
tliat lie had been guilty of any actual or in- 
tentional fraud. The court .granted the mo- 
tion for re-liearing, and the creditor being 
called to the stand testified, that he did not 
know of any fraud committed by the bank- 
rupt in his suspension, except the non-re- 
sumption -within fourteen days, and that he 
had made the proof under the advice of coun- 
sel, supposing that the non-resumption with- 
in the time limited was a fraudulent suspen- 
sion. 

TREAT, District Judge. The act, section 
39, provides for two classes of eases: First, 
the fraudulent suspension by a merchant or 
trader of the payment of his commercial pa- 
per; and second, the suspension of payment 
for fourteen days without resumption. In 
the former case the debtor is supposed to 
be guilty of suspending fraudulentl:^, with 
a fraudulent intent, and proceedings may be 
immediately commenced to have him adjudg- 
ed a bankrupt without waiting for the four- 
teen days to elapse, for if that time was' 
gi'anted him he might complete his fraudu- 
lent act, and remove his property beyond the 
jurisdiction of the court In the latter case, 
if he is unable to resume payment of his 
commercial paper within the fourteen days, 
the law considers the merchant insolvent, 
and declares him a bankrupt. In this case, 
as it appears that no fraud was intended by 
the bankrupt, and the creditor testifies that 
the only fraud known to him is the mere 
non-payment of the debtor's commercial pa- 
per, the discharge will be granted. 



SOLARIS v. BAJISAY. See Case No. 7,099. 



Case No. 13,163. 

In re SOLDIERS' BUSINESS MESSENGER 
AND DISPATCH 00. 

[3 Ben. 204; 2 N. B. R. 519 (Quarto, 162); 2 
Am. Law T. Rep. Baukr. ST.] i 

District Court, S. D. New York. April, 1869. 

Bankkuptoy — Recouding Mortgage — Pkopkktv 
IX Different States. 
"Where a mortgage of goods and chattels, 
made as security for a debt, in good faith and 
for a present consideration, within the 14th sec- 
tion of the bankruptcy act [of 1867 (14 Stat. 
522)] and not invalid as made in violation of any 
law of the state of New York, or of the United 
States, was duly executed, covering property 
partly in New York and partly in New Jersey. 
and was duly recorded in New York, but was 
not duly recorded in New Jersey: Held,, that, 
the property in New Jersey must he regarded 
as not embraced in it, but, that that fact did 
not affect its validity as regarded the New 
York property. 

This was a question as to the payment by 
an assignee in bankruptcy of the amount of 

1 [Reported b,v Robert D. Benedict, Esq., and 
here reprinted by permission. 2 Am, Law T. « 
Rep. Bankr. 87, contains only a partial report.] 



a mortgage upon certain personal property 
of the bankrupts. The validity of the mort- 
gage was contested by the creditors. 

James A. Seaman, for assignee. 
Strahan & Root, for mortgagee. 
0. P. Hill, for general creditors. 

BLATOHFORD, District Judge. I think 
that the mortgage in question in this case is,, 
within the 14th section of the bankruptcy 
act, a mortgage of goods and chattels, made 
as security for a debt, in good faith and for 
a present consideration, and not invalid, as 
having been made in violation of 'any law of 
the state of New York or of the United 
States. I do not think, from the evidence, 
that the moi-tgagee, or the persons for whom 
he acted, had reasonable cause to believe that 
the mortgage was made with a view or in- 
tent to prevent the property of the mortga- 
gors from coming to their assignee in bank- 
ruptcy, or from being distributed under the 
bankniptcy act, or to defeat the object of. 
or in any way impair, hinder, defeat, impede 
or delay the operation and effect of, such 
act, or to evade any of the provisions of such 
act, or reasonable cause to believe, that a 
fraud on the act was intended. Nor does the 
evidence establish that the mortgage was 
made with any such view or intent. The 
making of it was duly authorized by the com- 
pany and it was properly made. The only 
difficulty in the case is, that the mortgage 
was not duly recorded in New Jersey, ac- 
cording to the laws of that state, so as ta 
make it operative, as against the creditors 
of the mortgagors, in respect to such of the 
mortgaged property as was, at the time of 
the delivery of the mortgage, situated in 
New Jersey. It was duly recorded in the 
proper office in the city of New York, so as 
to make it operative, as against the creditors 
of the mortgagoi-s, in respect to, such of the- 
mortgaged property as was. at the time of 
the delivery of the mortgage, situated in the 
city of New Yoi'k. As respects such New 
•Jersey property, the mortgage must be re- 
garded as if such property were not em- 
braced in it. But that fact does not affect 
its validity as regards sucli New York prop- 
erty. 

The testimony and the rejjort of the regis- 
ter furnish no means by which to determine 
what portion of the property was, at the 
time of the delivery of the mortgage, situat- 
ed in New York and w^hat portion in New 
Jersey. Unless tliat question can be deter- 
mined by agreement of the parties, or Tin- 
less it be agreed tliat the nett proceeds in the 
hands of the assignee arising from such New- 
York property'- are sufficient to pay the 
amount due on the mortgage, namely, ?4,750, 
with interest, there must be a reference to 
the register, to take testimony and report as 
to when the mortgage was delivered and as 
to what portions of the mortgaged property 
were severally in New York and New Jersey 
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^vlieu the mortgage was delivered, and as to 
what are the nett proceeds in the hands of 
the assignee, resulting from the sales of such 
portions severally. The question of co.'^ts is 
reserved. 



SOLrBY (MOFFAT v.)- See Case Ko. 0.688. 



Case No. 13,164. 

The SOLIDAD COS. 

[Blatehf. Pr. Cas. 94.] i 

District Court, S. D. New York. Dec, 1861. 

PRIZK — EXEMY PkOPEP.TY — VlOLATlOX OF 

Blockade. 
Cargo condemned as enemy propei-ty, and al- 
so for an attempt to violate the blockade. 

In admiralty. 

BETTS. District Judge. This vessel Avas 
<:aptured September 11, 1861, off Galveston 
l)ar, hy the United States vessel of war South 
Carolina, ostensibly bound on a voyage from 
A'era Cruz to ilatamoms or Key AYest. The 
owners of the cargo resided in Texas or Lou- 
isiana, and went out and returned on hoard 
the vessel. Thej' sailed with her from Gal- 
^-eston in August previous, owning the out- 
ward cargo of cotton slie carried. The vessel 
was in charge of her owner, who acted as 
mate. He had resided six years in Texas 
with his family. A sham sale was made by 
him of the vessel in Tampico, in order, as it 
:ippeared, upon the proofs in preparatorio, to 
put her in the name of a Mexican owner, for 
tlie proposed voyage or adventure. No con- 
sideration was paid by the purchaser, and he 
took an engagement from the vendor, that, on 
the r<?turn of the vessel to him at Tampico, 
liis notes for the purchase money should be 
restored to him. and the vessel be returned to 
her American owner. All on board the vessel 
Itnew that the Gulf ijorts were blockaded 
when they left Galveston, and the vessel ran 
the blockade, in going out, by avoiding the 
main channel, and making her exit through 
a different and obscxire one. The mate testi- 
fied, on his examination, that* the vessel, at 
the time of her capture, had received no no- 
tice of the war. or of the blockade at that 
port, and that he had pursued his voyage for 
JIatamoras or Key AVest, and had not attempt- 
ed to enter any blockaded port. Another of 
the ship's company proved that the vessel had 
j)assed Matamoras when she was taken, and 
had not attempted to enter that port, and did 
not steer for it or Key AVest, but made a 
<'oxu'se to enter some of the American Gulf 
ports. The vessel, when captured, was found 
unseawoilhy, or so feeble that she could not 
be safely sent to a northern port, and her 
cargo was taken out and transmitted on tlie 
United Stales brig Delta to this port, where it 
has been libelled. 



Upon the facts in proof, this cargo was mani- 
festly enemy property when arrested, and is 
liable to condemnation as such. It Avas also 
intended, by tlie master of the vessel, to take 
it into some one of the blockaded ports, and 
this endeavor must be presumed to have been 
known and acquiesced in by the owners of it 
on board, if not directed by them. Upon 
eitlier ground, accordingly, that the cargo is 
enemy ^jroperty, or that it was intended to 
carry it into a blockaded port, in violation and 
fraud of the blockade, the cargo is subject to 
forfeiture. Jecker v. Montgomeiy, 18 How. 
im U. S.] 110. The pretence of the actual 
owner of the vessel that he was ignorant of 
the blockade at Galveston, because he had not 
been waiued off or had i^ersonal notice of the 
same, or of the existence of the war, is shown 
by the other proofs, to be deceptive and un- 
true. .Tudgment of condemnation of the prop- 
erty seized. 



1 [Reported by Samuel Blatchford, Esq.] 



Case Wo. 13,165. 

In re SOLIS. 

[4 Ben. 143; i 3 N. B. K. 761 (Quarto, 186); 4 
N. B. R. 68 (Quarto, 18).] 

District Court, S. D. New York, ilay, 1870. 

BaSKRUPTCY — ESAMINATIOK OP BaNKKUPT— Av- 
« PLICATION FOK DISCHARGE — ASSETS. 

1. On March 26, 1870, an order was mad<' 
requiring creditors to show cause on April 21st. 
why a discharge should not be granted to a 
bankrupt. On April 7th, the register granted 
an order for the examination of the bankrupt. 

j The application for the order was not in writ- 
! ing nor under oat-h, nor was any cause for is- 
' suing the order stated, except that the appli- 
I cants were creditors. The bankrupt appeared 
under the order and objected that the applica- 
t tion was iusufRcient, and that the time to ex- 
amine him had expired: Seld, that the time to 
examine the bankrupt did not expire with the 
making of the application for his discharge: 
that the granting of the order by the register 
was a matter of discretion; and that nothing 
appeared to show that liis discretion was im- 
properly exercised- 

[Followed in Re Vetterlein, Case No. 16,92(5. 
Cited in Re Jones, Id. 7,449.] 

2. An order to show cause why a discharge 
should not be granted to a bankrupt may be 
made after the expiration of sixty days, and 
within one year, from the adjudication of bank- 
ruptcy, on a petition stating that no assets have 
come to the hands of the assignee; and such 
order will aiot be set aside merely on proof that 
a small sum of money has been offered to tht- 
assiguee for some of the assets, thei-e being 
strong evidence that they are absolutely worth- 
k'^s. 

[Cited in Re Van Riper, Case No. 16,874.] 

2 [I, Isaac Dayton, one of the registei-s of 
said court in bankruptcy, do hereby certify 
that in the course of the proceedings in siiid 
cause before me, the following question arose 
pertinent to the said proceedings, and was 

1 [Reported by Robert D. Benedict, Esq., and 
^ere reprinted by permission.] 

2 [From 4 N. B. R. 68 (Quarto, 18).] 
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stated and agreed to by the counsel for the 
opposing parties, to wit: Mr. Lord, of coun- 
sel for Andrew J. Solis, the bankrupt above 
named, and Mr. Robert Sewell, of counsel for 
Manning and DeForest, creditors of the said 
bankrupt On the 26th day of March, 1870, 
an order was made in this bankruptcy, re- 
quiring the creditors of the said bankrupt to 
show cause, on the 21st day of April, 1870, 
why a discharge should not be granted to the 
bankrupt On the 7th day of April, 1870, on the 
application of Manning and DeForest, cred- 
itors of the bankrupt by Mr. Robert Sewell, 
their counsel, the undersigned granted and 
issued the order for the examination of the 
Ijankrupt hereto annexed. The application 
for the order was not in writing nor under 
oath, nor was any cause for issuing the or- 
der stated, excepting that the applicants were 
creditoi-s of the bankrupt. On the 15th day 
of April, 1870, the said creditors of the bank- 
rupt, by Mr. Robert Sewell, their counsel, at- 
tended before the undersigned. The said An- 
drew J. Solis, the bankrupt did not attend, 
but his counsel, Mr. Lord, appeared before 
the undersigned and made the following ob- 
jections: Tliat the order for the examination 
of the bankrupt was not obtained on petition 
or affidavit duly verified, showing good cause 
for granting the same. That the bankrupt 
liaving applied for his discharge, the time to 
examine him has expired. And the said par- 
ties re'quested that the questions ai-ising up- 
on the said objections should be certified to 
tlie honorable the judge of the district court 
of the United States, for the Southern dis- 
trict of New York, for his opinion thereon.] 2 

BY ISAAC DAYTON, Register: 
2 [The statute declares that "the court liiay, 
on the application of the assignee in bank- 
ruptcy, or;of any creditor, or without any ap- 
plication, at all times, require the bankrupt 
upon reasonable notice, to attend and submit 
to an examination." [14 Stat, 517.] The un- 
dersigned cannot perceive any necessity for 
obstructing the right here given to a creditor 
by exacting from him, when making the ap- 
plication, a petition or affidavit duly verified, 
showing good cause for the granting of the 
order. The words, it is true, are "the court 
may require the bankrupt to attend," etc., 
wliich, it may be considered, gives the court 
a discretion, and perhaps warrants a register 
t> in calling for a formal petition or affidavit 
This has been understood by the undersigned, 
to be all the meaning of the Case of Adams 
rCase No. 39]. But all that the statute de- 
mands to give the coiu't jurisdiction to make 
the order, is that the applicant shall be the 
assignee or a creditor. Anything beyond this 
is outside of the statute, and encumbers the 
proceedings with requirements not in any 
way essential to its purpose. 

[The supreme court' has prescribed several 
forms of petitions, requests, and applications. 
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but omits any form for an "application" in 
this case. And the "order for bankrupt's ex- 
amination," prescribed by the supreme court 
(form No. 45), recites an "application." but 
does not say anything of a petition or an 
affidavit showing good cause for granting the 
order. 

[In the Case of Brandt [Case No. 1,813], 
the court says: "If a creditor desires to ex- 
amine the debtor, the proper way to do it is 
by petition to the court, otherwise the court 
could know nothing of the desire of the cred- 
itor." Nothing is said of showing good cause 
for granting the order. 

[In the Case of Lanier [Id. 8,070], the fol- 
lowing opinion of the register: "It is my 
opinion that the application of the assignee 
for the examination of the bankrupt need 
not be verified by his affidavit. I do not 
think that the law intends that any reason 
shall be stated by the assignee in his appli- 
cation," is approved by the court The right 
of a creditor to the order of court is by the 
statute put upon the same footing as the 
right of the assignee; and the register in that 
case sustains the opinion just quoted by the 
following argument, which seems to the un- 
dei-signed to be very cogent and forcible up- 
on this question, and applicable alike to the 
case of an application by a creditor, and to 
the case of an application by the assignee 
in bankruptcy, for the examination of the 
bankrupt. "That tliis is the meaning of the 
26th section [of the act of 1867 (14 Stat 529)] 
is evident from the context A bankrupt may 
be required to submit to an examination re- 
garding his bankruptcy at any time, on the 
application of the assignee, or of a creditor; 
but in order to obtain an order for the es- 
amination of the wife of the bankrupt, 'good 
cause' must be shown before it can "be grant- 
ed, or ^ae required to attend. The maxim 
'Expressio unius est exclusio alterius,' ap- 
plies with great force here, as the proper 
rule of construction. The intent of the leg- 
islature is clearly expressed in making 'good 
cause shown' a condition precedent to the ex- 
amination of the wife of the bankrupt, while 
the bankrupt himself may be examined at 
any time, on the application of the assignee, 
or, without any application, by the couit 'me- 
ro motu.' Bankr. Act, § 26. No fact then 
appearing in the application of the assignee, 
and no reason being given except what the 
law clearly sanctions and implies in the de- 
mand itself, no verification is necessar.v to be 
made by the assignee, in thus invoking the 
assistance of the court to enable him to per- 
form his duties under the law." 

[The point was decided the same way in 
respect to an application by an assignee for 
the examination of the bankrupt in the Case 
of McBrieu [Case No. 8,665], in this couit. 
As has been seen, the statute does not make 
any distinction between an assignee and a 
creditor in tliis provision, giving the right to 
^ examine the bankrupt; and all the reasoning 
of the register in his opinion in this case, ap- 



SOLIS (Case No. 13,165) 



[22 Fed. Gas. page 784i 



plies with equal force to the case of an ap- 
plication by a creditor as to the case of an 
application by an assignee for the examina- 
tion of the bankrupt 

[VN'here tbe creditor has proved his debt 
against the bankrupt, and, either in person 
or by his attorney, makes a verbal applica- 
tion to the register in charge of the case, who 
knows of the fact of the proof of his debt by 
the creditor, for an order for the examination 
of the bankrupt, and the order is granted 
and issued, the absence of a formal petition 
in writing for the order, ought not to defeat 
the creditor in his attempt to examine the 
bankrupt, and exempt the bankrupt from the 
duty of submitting to an examination. The 
manner of the application, whether verbally 
or in writing, so far as the bankrupt is con- 
cerned, is immaterial, so long as an appli- 
cation was actually made, which was the case 
in the present proceeding, as the fact of the 
application is recited in the order. To say 
that an application in writing would give 
validity to the proceeding, when the same 
words expressed verbally to the court or reg- 
ister would be insufficient, would be to give 
effect to a ceremony at the expense of the 
substance. 

[The register is of the opinion that the cred- 
itor is entitled to an order for the examination 
of the bankrupt, notwithstanding the bank- 
rupt has applied for his discharge. 

[The register will probably require greater 
diligence on the part of the creditor in the 
urosecution of his examination, where, in ease 
no objections are filed, the bankrupt will soon 
be entitled to his discharge, than in a case 
where the application, for the examination of 
the bankrupt has been made at an early pe- 
riod of the proceedings in bankruptcy. But 
the creditor is not to be absolutely precluded 
from examining the bankrupt because he has 
not made his application for the examination 
until after the bankrupt has applied for his 
discharge.] 2 

BLATCHFORD, District Judge. My deci- 
sion in the Case of Adams [Case No. 39], was, 
that the creditor in that case, in order to 
obtain an order according to form No. 45, 
for the examination of the bankrupt, under 
section 2G of the act, must apply to the reg- 
ister for such order by petition or affidavit 
duly verified, and show good cause for the 
granting of the order. The register had so 
held in that ease, on a verbal application to 
him, without a petition or affidavit, and 
had refused to grant the order. The effect 
of the decision was merely that the i*egister 
iiad a discretion, under section 26, to require 
good cause to be shown for granting the 
order, by a petition or affidavit duly verified, 
and, as he had exercised such discretion, I 
saw no reason in the papere for interfering 
with his decision. In the Case of McBrien 
[Case No. S,C(jo], the register granted an or- 

2 [From 4 X. B. R. 68 (Quarto, 18).] 



der for the examination of the bankrupt on 
the written application of the assignee, not 
supported by an oath. The bankrupt moved 
before the register to vacate the oi'der, be- 
cause it was not founded on an affidavit 
showing good cause for granting it. Thc- 
register denied the motion, and I coniirmed 
his decision, and concurred in his view that 
it was disei-etiouary whether to grant an 
order, and what cause should be shown for 
it. In the present ease, the register, in the 
exercise of his discretion, thought proper to 
grant the order, without requiring a petition 
or affidavit duly verified, showing good cause 
for granting the same. Nothing appeai-s to 
show that that discretion was improperly ex- 
ercised, and the order must stand. The time- 
to examine the bankrupt does not expire with 
the making of his application for his dis- 

I charge. 

I 

3 [The undersigned, register In bankruptcy 
for the Sotithern district of New York, in 
charge of the proceedings in this bankrupt- 
cy, to whom, by an order of this court, made 
in this bankruptcy, xipon the petition of An- 
drew J. Soils, the bankrupt above named, 
on the 26tli day of March, in the year 1S70. 
it was referred to make an order to show 
cause upon the said petition, and to sit in 
chambers on the return of the said order, and 
to pass the last examination of the bankrupt 
if there be no opposition, hereby certilie.v; 
to the honoi-able the district court of the 
ITnited States for the Southern district of 
NeM- York: That, pursuant to the said or- 
der of reference, an order of this court wafi 
made and entered in this bankruptcy on the 
26th day of Mai-ch, 1870, providing that all 
creditors who had proved their debts, and 
other persons in interest, might appear on 
the 21st day of April, 1870, before this cmu-t at 
chambers, before the undersigned, at his office, 
and show cause, if any they had, wh^' a dis- 
charge should not be granted to the bankrupt. 
That on the said 21st day of April, 1870, thc^ 
undersigned was attended upon the said 
reference and order in the said bankruptcj- 
by Andrew J. Soils, the bankrupt, by ilr, 
George D. F. Lord, his counsel; Manning .V- 
DeForest, creditoi-s of the bankrupt, by 51 r. 
Robert Sewell, their counsel. That by con- 
sent the hearing of the apiilication of the 
bankrupt to be dischai-ged from his debts, 
and ■ all proceedings upon the said order to q 
show cause why a discharge should not b(>' 
granted to the bankrupt, were adjourned to 
Friday, the 22d day of April, 1S70, at 31 
o'clock in the forenoon, at the office of tht* 
undersigned, reserving to every creditor ttn 
such adjourned day, every right which he 
had on this day, and as if an adjournment 
had not been had. That on the said 22d day 
of April, 1870, the undersigned was attended 
on the said reference and order by AndreA\' 
J. Solis, the bankrupt in person, and by M]'. 

s [From 3 N. B. R, 701 (Quarto, ISO).] 
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Diiniel Lord, and Mr. George D. F. Lord, 
bis counsel; Manning & DeForest, creditors 
of the bankrupt, by Mr. Robert Sewell, their 
counsel; James S. HoUinshead, the Phoenix 
Insurance Company, the Insurance Company 
of North America, the Putnam Fire Insur- 
ance Company, and the Insurance Company 
of the State of Pennsylvania, creditors of 
the bankrupt, by Mr. Nathaniel Hoxie, their 
counsel. 

[On behalf of the creditors thus attending 
before the undersigned, it was objected that 
the order of reference aforesaid to the under- 
signed to make the order to show cause 
aforesaid, and the said order to show cause 
so as aforesaid made by the undersigned, had 
been in-egulai'ly made, because assets had 
come to the hands of the assignee in bank- 
ruptcy of the estate and effects of the bank- 
nipt, and s'x months had not elapsed from 
the adjudication of bankruptcy. In support 
of this objection, the creditors, by their coun- 
sel, read the pages, a copy of which is hereto 
annexed from Schedule B, annexed to the 
first petition of the banknipt in this proceed- 
ing. The undersigned stated his opinion that 
the order of reference and the order to show 
cause would not be set aside on the ground 
of irregularity. The said creditors then filed 
with the undersigned the copy hereto annex- 
ed of the sworn petition of Manning &. De- 
Forest, the said creditors of the said bank- 
jnipt, and the deposition attached to the same 
and thereto annexed, of Robert SeweU, Esq.. 
counsel as aforesaid of the said creditors, and 
again read the portion aforesaid, a copy of 
which is hereto annexed of Schedule B, an- 
nexed to the first petition of the bankrupt in 
this bankruptcy. The bankrupt then filed 
with the undersigned the return hereto an- 
nexed of the assignee in bankruptcy, of the 
estate and effects of the bankrupt, and the 
deposition hereto annexed of Andrew J. Soils, 
the said bankrupt 

[The counsel for the creditors claimed that 
the order of reference aforesaid to the under- 
signed to make the order aforesaid to show 
cause, and the said order to show cause, 
ought to be discharged on the ground that 
at the time of the application of the bank- 
rupt for a discharge from his debts, six 
months from the adjudication of bankruptcy 
of the bankrupt had not expired. The ques- 
tions whether the order of reference afore- 
said to the undersigned to make the order 
to show cause aforesaid, and the said order 
to show cause were in-egular, and whether 
the said order of reference and the said or- 
der to show cause ought to be discharged on 
the ground that six months from the adjudi- 
cation of bankruptcy of the bankrupt had 
not expired, are, at the "request of the parties, 
certified to the judge for his opinion thereon. 

[Dated at the city of New York, the 22d 
day of April, 1.S70.} a 

ISAAC DAYTON, Register. 

3 [From 3 N. B. R. 761 (Quarto, 186).] 
22FED.CAS. — 50 



The register thereupon certified the mat- 
ter to the couit, giving the following opin- 
ion: "The petition of the bankrupt of the 
26th ilarch, 1S70, pi-aying that he may be 
decreed to iiave a discharge from his debts, 
alleged that no assets had come to the hands 
of the assignee of his estate. No objection is 
made that this petition was not under oath. 
The allegation brought the case within the 
provision of the 29th section of the act, that 
'if no assets have come to the hands of the 
assignee, at any time after the expiration of 
sixty days, and within one year, from the 
adjudication of bankruptcy, the bankrupt 
may apply to the court for a discharge from 
his debts,' and gave the court jurisdiction to 
make the order of reference, and an order to 
show cause. In re Bellamy [Case No. 1,266]. 
Those - ordei-s were, therefore, not irregular. 
Nor should those orders be set aside upon 
the facts. Certificates of stocks, or claims 
against debtors of the bankrupt which, up to 
the time of the application of the banki-upt 
for discharge, have not actually produced 
anything, and forwhich the only offer made 
is an offer of a small sum of money, whilst 
there is strong evidence that these stocks 
and claims are absolutely worthless, may 
veiy justly be said not to be assets at the 
time of the application for discharge, what- 
ever they may have become or may become 
afterwards. The bankrupt was, therefore, 
entitled to make his applicati6n for discharge 
at the expiration of sixty days from the ad- 
judication of bankruptcy." 

BLATCHFORD, District Judge. The or- 
der of reference and the order to show cause 
were regular, and the order to show cause 
ought not to be discharged on the ground 
stated, I concur in the views stated by the 
register in his opinion. 



^ Case ITo. 13,166. 

In re SOLOMON. 

[2 Hughes, 164; i 10 N. B. R. 9; 3 Am. Law 
Ree. 226; 1 Am. Law T. Rep. (N. S.) 351.] ' 

Circuit Court, E. D. Virginia. June, 1874. 

HoiIESTEAD — W.MVER^COXSTITDTJOXAL LaW — , 
BASKUliPTCV. 

Under those provisions of the constitution oi 
Virginia which allow a homestead exemption 
to any householder or head of a family, and of 
the act of assembly which prescribes in what 
manner and under what conditions the exemp- 
tion may be set apart and held, it is competent 
for a claimant to waive his right to the exemp- 
tion, that provision of the act of assembly on the 
subject which allows a waiver being constitu- 
tional. 

For contrary view of a state court, see [Thom- 
as V. M'Cahan] 1 Va. Law J. March, 1877, p. 
187. . • ' ^ 

[Cited in Linkenhoker v. Detriek, 81 Va. 52. 
Cited in brief in White v. Owen, 30 Grat. 
53.] 

1 [Reported by Hon. Robert AV. Hughes, Dis- 
trict Judge, and here reprinted by permission:] 
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[In review of the action of the district court 
of the United States for the Eastern district 
of Virginia. 

[In the matter of Joseph Solomon, a bank- 
rupt.] 

R. Courtney, for bankrupt. 
John Dunlop, for creditors. 

WAITE, Circuit Justice. On the 31st Jan- 
uary, 1S73, the banki-upt executed to Glaze- 
brook & Thomas, at Richmond, Va., his note 
for the payment to them, or tlieir order, of 
the sum of §234.50 at sixty days after date. 
It contained the following clause: "I hereby 
waive the benefit of the homestead exemption 
as to this debt." Glazebrook & Thomas in- 
dorsed this note to Gibson & Crilly. Solomon 
was adjudged a bankrupt, on his own petition, 
upon the 1st of May, 1S73. Gibson & Crilly 
made proof of their claim against the estate 
on the 24th May. An assignee was appointed, 
who on the 16th of Februaiy, 1874, set off to 
the bankrupt his homestead exemption under 
the laws of Virginia, without regard to the 
waiver expressed in the note of Gibson & 
Crilly. They thereupon filed their petition in 
*the district court, the object of which was to 
set aside this action of the assignee, so fai* 
as it operated to prevent their subjecting the 
Ijroperty set off to the payment of their debt 
in case the remainder of the bankrupt's estate 
sliould prove insufficient for that purpose. 
Their claim for this relief is predicated en- 
tirely upon the waiver of the exemption which 
is contained in their note. We are therefore 
called upon to consider the effect of this 
waiver. 

By section 1, art. 11, of the constitution it 
is provided that every householder or head of 
a family shall be entitled to hold exempt from 
levy, etc., propertj' to the value of not ex- 
ceeding $2,000, to be selected by him; by sec- 
tion 3 it is further provided that nothing in 
the article should be constnied to interfere 
with the sale of property exempted, or any 
portion thereof, by virtue of any mortgage, 
deed of trust, pledge, or other security there- 
on, and by section 5, that the general assem- 
bly should at its first session under the con- 
stitution prescribe in what manner and on 
what conditions the said householder or head 
of a family should thereafter set apart and 
hold for himself and family a homestead out 
of the property thereby exempted, and might, 
in its discretion, determine in what manner 
and on what conditions he might thereafter 
hold for the benefit of himself and family 
such personal property as he might have, and 
comfng within the exemption thereby made, 
but that said section should not be construed 
as authorizing the general assembly to de- 
feat or impair the benefits intended to be 
conferred by the provisions of this article. 
By section 7 it was provided that the provi- 
sions of the article should be construed liberal- 
ly, to the end that all the intents thereof 
might be fully and properly carried out. In 



June, 1870 [Laws Va. 1869-70, p. 198], the 
general assembly passed an act such as was 
required by section 5, and its third section 
provided that in all cases where a debtor or 
contractor shall declare in the body of the 
bond, note, or other evidence of the debt or 
contract that he waives as to such debt or 
contract the exemption from liability of the 
propertj' which he may be entitled to hold un- 
der the provisions of said act, the property 
whether previously set apart or not, should 
then be liable to be subjected for such debt 
or contract under legal process in like man- 
ner and to the same extent as other estate 
of the said debtor or contractor; provided, 
that when such debtor or contractor is pos- 
sessed of other estate than that which he may 
be entitled to hold exempt in the coimty in 
which suit is brought against him, or the 
property set apart under the provisions of this 
act may be, then such other estate shall be 
subjected and exhausted before that which is 
exempt can be sold. The words employed in 
the note held by Gibson & Crilly are de- 
clared by the act to be sufficient to operate 
as such waiver. If this provision of the act 
is constitutional the w^aiver can be enforced. 
Eveiy statute is presumed to be constitu- 
tional. It cannot be declared by the courts to 
be otherwise, unless it is made clearly so to 
appear. If the case is doubtful the expressed 
will of the legislature should be sustained. 
Keeping these familiar principles in mind, 
we proceed to consider the constitutionality 
of the act in question. The constitution grants 
the exemption as a privilege to the house- 
holder. It deelai-es that he shall be entitled 
to hold propertj- to be selected by him. No 
specific propertj' is set apart, but he can select 
such as he desires to have, and when selected 
it is to be set apart. If he fails to select, the 
process of the law can be executed, and the 
sale made. The right of selection must be 
exercised before the sale. If the householder 
fails in this, his right of exemption in the 
propertj' sold is gone. The privilege, so far 
as it is given by the constitution, is personal 
to the householder. The language is, "to be 
selected bj' him." If he neglects to act, no one 
is authorized bj' tlie constitution to act in his 
place. The case is entirely different from 
what it would have been if it had been declar- 
ed that certain specific propeity should not be 
sold under execution, etc. In that case the 
constitution or a law containing similar pro- 
visions would execute itself, and as it would 
be a part of the public policy of the govern- 
ment to exempt that particidar property ab- 
solutely from forced sale, its provisions could 
not be waived. It would be bej'ond the legal 
power of an officer to levj' upon and sell such 
property. Here, however, the policy is not 
to exempt absolutely, but the householder has 
a right to claim an exemption. Whether he 
will make his claim or not is optional with 
him. If he does not claim, he cannot have; 
and it is difficult to see why, if he may waive 
at the time of the sale by refusing to select, 
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lie may not before. If lie can -waive at all, 
it seems to us it follows necessarily that for 
XL good considei-ation lie may make a contract 
to waive such as the com'ts will enforce. 

But it is further provided that nothing in 
the article of the constitution referred to 
should be construed to interfere with the sale 
■of the property or any portion of it by virtue 
■ot any mortgage, deed of trust, pledge, or 
other security thereon. Thus it is made ex- 
pressly to appear that it was not the inten- 
tion of the framers of the constitution to pre- 
vent the householder from contracting for 
the sale or incumbrance of the property. He 
was not required to hold it absolutely for him- 
self and family. It was to remain entirely 
under his personal control, to be dealt with in 
such manner as he saw fit. His right to sell 
^nd incumber is as distinctly given as his 
right to select. If he sells or incumbers be- 
fore he selects, his power of selection as 
against such sale or incumbrance is gone. 
No particular form of incumbrance is speci- 
fied—that is left to the discretion of the legis- 
lature. Now, a waiver of the right to select 
is, in effect, an incumbrance on the property 
Avhich might be selected. True, in the ab- 
sence of a sfcitutory provision to that effect, 
^ne cannot ordinarily mortgage or otherwise 
incumber his future to be acquired property, 
l)Ut it is no doubt within the power of the 
legislature to authorize him to do so. If it 
does, his incumbrance upon such property is 
binding, the same as upon any othei*. 

The legislature of Virginia has in tliis case 
attempted in effect to authorize a householder 
to incumber in a particular manner his ex- 
emption interest in his property, as well that 
which he has acquired as that which he may 
iicquire. It seems to us that in so doing it has 
not in any manner impaired the benefits 
which it was the object of the constitution to 
confer. The object was to give the household- 
er full power and control over his property; 
to permit him to use it in such manner as in 
his judgment would best promote the interest 
of himself and his family, and if he had not 
Tjy some voluntaiy act of his own deprived 
himself of the right, to allow him to select 
and hold a certain specified amount, not de- 
scription, of property free from the process 
of .the law to enforce the payment of his 
debts. The amount thus exempted was large, 
in many instances, no doubt, more than the 
value of all the property the debtor owned. 
Unless he could in some form make this prop- 
erty available for the pm-poses of security he 
and his family might not unfrequently be re- 
duced to want. A mortgage, or pledge, or 
deed of trust, might not always furnish the 
security required. Take the facts of this veiy 
case as an example. The bankrupt appears to 
have been a merchant, and pui'chased his 
goods on credit. One of the classes of prop- 
erty which he wishes set off to him consists 
of his stock of goods remaining on hand. 
So far as appears from the papers submitted 
to us, his whole unincumbered property will 



not be sufficient to give him the full amount 
which the constitution would permit "him to 
hold. The note of these creditors was given 
for goods purchased on credit to keep up his 
stock. Unless, therefore, he could in some 
manner give security upon his exempted prop- 
erty, it is fair to presume he could not have 
obtained his credit. A mortgage upon prop- 
erty held for sale would be precarious securi- 
ty, if valid at all, as against" creditors, and a 
pledge would be inconsistent with the reten- 
tion of the possession by the owner for the 
purpose of sale. The only real security that 
could be given in such a case would be by 
a waiver of the right of exemption in favor 
of that particular debt. This the legislature 
has authorized the debtor to make, and we 
think in so doing it acted within the scope of 
its constitutional powers. "Whether such a 
waiver could be enforced without legislative 
authority for making it, we are not called 
upon now to consider. It is sufficient for this 
ease that this authority has been given. 

The judgment of the district court that the 
provisions of the act allowing a waiver of the 
exemption are unconstitutional is reversed, 
and the court is directed to proceed to hear 
and determine the cause upon the other is- 
sues made by the pleadings. 



Case No. 13,167. 

In re SOLOMON. 

[2 N- B. R. 285 (Quarto. 94); i 6 Phila. 481; 
25 Leg. Int. 364; 1 Chi. Leg- News, 77, 107.] 

District Court, E. D. Pennsylvania. 1868. 

Baskuuptct— OMissToy TO Keep Books— Intent 

— DlSCHAKGE. 

The provision of the bankrupt law of 2d 
March, 1867 [14 Stat 517]. that no discharge 
shall be granted if the bankrupt, being a mer- 
chant or tradesman, has not, subsequently to 
the passage of the act, kept proper books of ac- 
count, applies whether the omission to keep 
them has been with fraudulent intent or hot, 
[Cited in Re Jorey, Case No. 7.530; Be Gay, 
Id. 5,279; Re Bellis, Id. 1,275; Re Brock- 
way. Id. 1,917; Re Archenbrown. Id. 505; 
Re Frey, 9 Fed. 379, 384; Re Graves, 24 
Fed. 554.] 
[Cited in Re Good, 78 Cal. 402. 20 Pac. 861. 
Cited in brief in Re Howard, 59 Vt. 595. 
10 Atl. 719.] 

In bankruptcy. 

Before CADWALADER, Disti-ict Judge, as- 
sisted by GRIER, Circuit Justice, 

The bankrupt was a furrier, whose purchas- 
es were few and of small amount. They had 
mostly been made in bulk. After working 
up the materials purchased, he had sold a por- 
tion of the produce of his manufacture at auC'^ 
tion, and had sold a greater portion by retail, 
in a store of his own. The invoices or bills 
of bis purchases, and the vouchers or mem- 
oranda of his payments, had been filed in reg- 
ular order of time, and preserved with the 

1 [Reprinted from 2 N. B. R. 285 (Quarto, 94), 
by permission.] 
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auctioneer's accounts of sales. The bankrupt 
had an account in a bank, where his book had 
been settled; and he had preserved the bank- 
book and the paid checks, but had kept no 
check-book. Of the receipts in cash from the 
sales In his store, he had made a daily mem- 
orandum on a slate, but had from day to day 
rubbed out the previous day's entries. No 
other account of such receipts liad been made. 
In tliis, and in some otlier cases, a question 
arose upon the effect of the provision of the 
twenty-ninth section of the act of congress 
of 2d March, 1S67, that no discharge shall be 
granted if the banla-upt, being a merchant or 
tradesman, has not, subsequently to the pas- 
sage of this act, kept proper books of account. 
The question was whether this enactment ap- 
plied when the omission to keep them had 
not been with intent to defraud his creditors. 

The district judge was of opinion that Eng- 
lish decisions threw no light on the subject, 
because the words of the English statute 
were altogether different He thought that in 
business of some kinds, any contemporaneous 
written memorials, formal or informal, of a 
ti'adesman's transactions, whether in a bound 
volume, or in detached sheets, might answer 
the definition of proper books of account, if 
they had been preserved, and so arranged as 
to present an intelligible and substantially 
complete exposition; but that the absence of 
such written memorials could not be excused 
merely because it had not occurred with a 
fraudulent intent. The judge observed that if 
such a qualification had been intended by 
congress, there was no reason to limit the pro- 
vision to cases occm-ring after its enactment; 
that in the absence of proper books of ac- 
count, it was ordinarily impossible to form a 
safe opinion whether the bankruptcy of a 
merchant or tradesman was fraudulent or 
not; that the enactment was therefore found- 
ed in motives of commercial policy; that it 
was in substance a repetition of a like provi- 
sion of the act of 1841 [5 Stat. 440]; and that, 
in the act of 1867, the omission of words, like 
those of the British act, was doubtless inten- 
tional. But, as it was, perhaps, questionable 
whether there could be an appeal from such 
a decision, he said that he would ask the cir- 
cuit judge to sit with him on a re-argument of 
the question. It was accordingly argued be- 
fore both judges. 

ifr. Kimball, for the bankrupt, did not dis- 
pute that he was a tradesman, but contended 
that he was, according to the intent of the act 
of congress, entitled to a discharge, although 
books had not been kept, unless the omission 
to keep them was fraudulent; and that even 
if this were not the meaning of the act, he 
should be discharged, because the true state 
of Iiis business had been sufficiently exhibited, 
and the phrase "proper books of account," in 
the act, excluded the requirement of books be- 
yond such as were necessary for this purpose, 
and impliedly dispensed altogether with books 
where they were altogether unnecessaiy for it, 
as in this case. 



GIIIER, Circuit Justice, after quoting the 
words of the enactment, said: The provisions 
of the bankrupt act of 1867, § 29 (14 Stat. 532), 
are that "no discharge shall be gi-anted,"' if, 
inter alia, etc., "or if, being a merchant or 
tradesman, he has not, subsequently to the 
passage of the act. kept proper books of ac- 
count." We cannot, by any latitude of con- 
straction, interpolate "with intent to defraud 
his creditors." It is the policy of this elause^ 
of the act, that after its passage every mer- 
chant or tradesman, should keep such "books 
of account," as, considering the business and 
condition of the debtor, would enable any 
competent person to determine from the books 
and invoices, &e., &e., the real condition of 
the debtor's affairs. It is not necessai-y that 
these books of accounts be kept according to 
the foiTus taught in the schools, or in ledgers 
and day-book, bormd in leather. Could any 
competent person, from the invoices, bank- 
books, checks, and other papers kept, without 
any cash accoimts of receipts and expendi- 
tures, "determine the real condition of the 
debtor's affaii*s?" It seems to me that the 
question should be answered in the negative. 



SOLOMON (ANDREWS v.). See Case No. 
378. 

SOLOMON (PAYNE v.). See Case No. 10.- 
8o6. 

SOLON, The (ANDERSON v.). See Case No. 
363- 

SOMBORN (APOLLINARIS BRUNNEN v.). 
See Case No. 496. 



Case Wo- 13,168. 

SOMBOY V. LORING. 

[2 Cranch, O. O. 318.] i 

Circuit Court, District of Columl)ia. Mav 
Term, 1822. 

Parcst and Child— Trespass for Loss ofSeuv- 
icE — FoKCE — Knowledge by Defendant, 

In trespass vi et armis for taking away the 
plaintiff's son per quod servitium amisit, the 
plaintiff must either prove actual force, or 
knowledge on the part of tlie defendant that tJie 
young man was under age. 

Trespass vi et armis [by negro Sampson 
Somboy against Solomon Loring], for taliing 
away the plaintiff's son and servant per quod 
servitium amisit. Demurrer to the evidenca 

Mr. Taylor, for defendant, contended that 
the action should have been trespass on the 
case — not vi et armis; but that if trespass 
vi et armis will lie, the plaintiff must prove 
eitlier actual force, or that he seduced the 
boy knowingly, that is, knowing the plain- 
titt''s right to his service. But the evidence 
shows that he did not know it. 2 Chit. PI. 
237, 238. The fatlier has no right to the per- 



1 [Rpported by Hon. William Cranch, Chief 
Judge.] 
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sonal service of Iiis son under age. His only 
right of possession of Iiis son is for nurture 
and education. Upon habeas coi-pus, at the 
request of the father, if the child he of years 
of discretion, the court will not order him 
to he delivered to the father contrary to the 
will of the. child. It is not a question of 
property. 

Mr. Wise, contra. In trespass the scienter 
is not material. Taylor v. Rainbow, 2 Hen. 
& M. 423; Knapp v. Salsbury, 2 Camp. 500; 
Bennett v. Allcott, 2 Term R. 1(J6; 1 Chit. 
fl5, 124; Tullidge v. Wade, 3 Wils. 18; Fitzh. 
Nat. Brev. 89, 90; Weedon v. Timbrell, 5 
Term R. 357; Macfadzen v. Olivant, 6 East, 
,387; Bac. Abr. tit "Master and Servant." 

THE COURT (THRUSTON, Circuit Judge, 
absent) rendered judgment for the defendant, 
upon the demurrer to the evidence, on the 
ground that it was necessary for the plain- 
tiff, in this action of trespass vi et armis, to 
prove either actual force, or a knowledge on 
the part of the defendant that the young man 
was under age. 



SOMERS (BRIOB v.). See Case No. 1,856. 
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SOMERS V. The JERSEY BLUB. 

[2 N. J. Law J. 359.] 

District Court, D. New Jersey. Nov. 4, 1879. 

Seajiex— Wages— AssiGXMEST of. 

A pilot purchased a share iu the boat on 
which he was serving, and, having paid part of 
the purchase money, stipulated with the other 
■owners that they should retain yearly, out of 
his wages, such sum as he was able to spare 
until the residue of the purchase money should 
be paid. Held, that this was not an assignment 
of unaccrued wages, within the "meaning of sec- 
tion 4536, Rev. St., and that this agreement 
gave no authority to the owners to apply any 
part of the wage's to the purchase money with- 
out further directions from the pilot. 

Exceptions to the claim for wages ovei'- 
ruled. Libel in rem. 

J. Warren Coulston, for libelant. 
Samuel H. Grey, for claimant. 

NIXON, Distilct judge. The libel is filed 
in this case by William P. Somers for the 
balance due to him on account of his wages 
as pilot on board the steamboat Jersey Blue, 
for the years 1876 and 1878. He acknowl- 
edges that he has been paid in full for the. 
year 1877. The defense interposed is that the 
libelant was one of the owners of the steam- 
boat; that, at the time of her purchase by 
him and the respondents and some other par- 
ties, he stipulated and agreed to pay the sum 
■of $2,000 for four twenty-seconds of the, said 



steamer; . that he paid in cash $350, and made 
an arrangement with the other owners that 
he should serve as pilot in running the said 
boat, and that, from his earnings as pilot, 
there should be yearly retained by the other 
owners such sum of money as he was able to 
spare, until the residue of the considei'ation 
of his purchase should be paid; and that, in 
accordance witn such agreement and under- 
standing, the sum of ?31S, which he now 
claims as wages, was retained and credited 
on his indebtedness at the close of the year 
1876, and the further sum of $485.08, also 
claimed by him, was appropriated and cred- 
ited at the end of the year 1878. It appears 
in the ease that, during the intervening year 
of 1877, he sold to his brother, James Som- 
evs, the one-fourth of his interest in the boat, 
to wit, the one twenty-second part, for §500, 
which sum was paid by the purchaser, and 
credited on the libelant's account for that 
year. 

The case was referred to Commissioner Bel- 
ville, to take testimony upon the issues raised 
by the libel and answer, and report thereon 
to the court. He has made his report, sus- 
taining the whole claim of the libelant, to 
which two exceptions have been filed by the 
proctor of the respondents: (1) Because the 
commissioner finds that the weight of the tes- 
timony in regard to the alleged agreement is 
in favor of" the libelant. (2) Because he finds 
that the alleged agx'eement by the libelant to 
allow a poition of his wages to stand for a 
specific purpose, to wit, for the payment of 
the debt incurred by the libelant in the pur- 
chase of a share of the said steamboat, was 
in fact an assignment thereof before the 
wages were earned, and contrary to the pro- 
visions of sections 4535 and 4536 of the Re- 
vised Statutes of the United States. 

1. I think the first exception is well taken. 
It is true that the libelant denies under oath 
any such ai-rangement or agreement, but he 
is contradicted by Hiram S. Bright, the 
master, with whom the contract is alleged to 
have been made, and Cyrus Simmons, a for- 
mer owner, but now having no interest In 
the controversy, and Henry Allen, who be- 
came responsible for and paid the libelant's 
share of the purchase money, and for whose 
benefit the wages were to be retained; the 
first named testifying that he made the ar- 
rangement with the libelant at the time of 
the purchase;, and the remaining two aflirm- 
ing that Somers admitted to them, severally 
and at different times, that such an agree- 
ment had been entered into. The circumstan- 
ces also support this view of the case. At 
the close of the season of 1876 the sum of 
$318 was due to the libelant above all 
amounts received by him on account. It 
does not appear that he ever sought to col- 
lect this sum, or to claim it, until 1879. None 
of the earnings of 1877 were retained, for 
the apparent reason that he had paid $500 
on account of his indebtedness by a sale of 
one-fourth of his interest in the boat. I con- 
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strue his long acquiescence in the retention of 
the balance of his earnings in 1876 into an 
admission on his part that the sum had been 
or should be applied to the payment of the 
<'onsideratioii due from him on the purchase 
of the steamboat, and a recognition by him of 
the understanding or arrangement that the 
sui'plus of his wages, above his necessarj' liv- 
ing expenses, should be thus applied. 

2. I have more difllculty in regard to the 
second exception, and the trouble arises from 
two sources: First, from a doubt whether 
the tmnsaetion falls within the prohibition of 
section 453Q of the Revised Statutes, and, sec- 
ond, if it does not, whether, in view of tlie 
indefinite terms of the agreement, there is 
any authority, without the express or implied 
assent of the pilot, arbitrarily to apply all 
that remains due of the earnings of 1878 to 
the payment of his debt. With regard to the 
first, is the case under consideration an as- 
signment or sale of wages, in the sense iu 
which these phrases are used in the section? 
It may come within the letter of the statute, 
but it does not fall within its spirit and in- 
tent. The legislation is for the benefit of 
seamen, who are the wards of the admiralty 
courts, and no interpretation should be given 
to it which would work to their injury. It 
will hardly be affirmed that the construction 
invoked by the proctor of the libelant would 
advance the interests of, or result in benefit 
to, the seamen, as it deprives them of all op- 
portunity' of buying a share in vessels and 
Jipplying their future services on board in 
their navigation toward the payment of the 
purchase money. I must therefore hold that 
there was no such assignment or sale of 
wages by the libelant as rendered the con- 
tract or agreement void; and that the re- 
spondents are entitled to withhold such por- 
tion of his earnings as he could spare from 
his living expenses for the payment of his 
indebtedness. But it does not follow, from 
the foregoing construction of the agreement 
or of the law, that the respondents are enti- 
tled to retain the balance of the wages of 
1878 in controversy without the assent of the 
libelant. As soon as the season closed he de- 
manded the residue of his earnings. His 
monthly wages had been reduced, and there 
is no proof that he ever acknowledged that 
it did not take the whole for his support. 
Under the contract and arrangement set 
foi'th and admitted in the answer, the re- 
spondents had no right to retain any sum, 
large or small, without his consent, as he 
was the sole judge of the necessary living ex- 
penses; and no such acquiescence can be in- 
ferred in regard to the earnings of 1S7S as 
must be inferred from those of 1876. 

The exceptions to the report must be sus- 
tained, and a decree be entered in favor of 
the libelant for the balance due for his serv- 
ices in 1878, as found by the commissioner, 
to wit, the sum of .'^2J)7.68, with interest from 
the 1st day of January, 1879, to the date of 
signing the decree. 



Case ITo. 13,170. 

SOMERS V. TAYLOE. 

[2 Granch, 0. C. 13S.1 i 

Circuit Court, District of Columbia- April 
Term, 1817. 

Evii>ESCE — Written Costkact — Fakoi. — De.maxi> 
— ^Waivek. 

1. If a written contract between A. and B., 
for the delivery of corn, contain allusions to- 
C. and D. tending to show their interest in the 
contract, parol evidence may be given to show 
that A, was the agent of C, and that B. was tlie 
agent of D., and that the contract was made 
by A. and B. for and in behalf of their respective 
principals; and the contract may be admitted 
in evidence in an action by C. against D. for 
the nondelivery of the corn which was the sub- 
ject of the contract. 

2. If the defendant positively refused to de- 
liver the corn according to the contract, such 
refusal dispensed with the necessity of a de- 
mand on the part of the plaintiff, and of proof 
of averment that he was ready at the landing 
to receive the corn. 

This was a special action of assumpsit, for 
not delivering com according to a written con- 
tract between Greenlow and Raymond. The 
deelai-ation avers that Greenlow was the agent 
of Daniel Somers, and Raymond the agent of 
John Tayloe. 

Mr. Swann, for defendant, objected to the 
contract being read in evidence on this decla- 
ration, because the agreement does not show 
the agency of the paities, and no parol evi- 
dence can be given to explain the written con- 
ti-aet. 

Mr. Taylor and Mr. Lee, for plaintiff, ob- 
served that the contract was not under seal, 
and was offered in connection with the letters 
of Mr. Tayloe acknowledging the contract as^ 
his, and as made with Mr. Somers. 

THE COURT (nem. con.) was of opinion 
that as, in the contract, the corn is said to be 
the com upon Colonel Tayloe's plantation call- 
ed "Oaken Brow," and as there are several 
other references in the conti-act to Colonel Tay- 
loe and Mr. Somers, the plaintiff might give 
parol evidence of the agency of the parties. 

Mr. Swann, for defendant, moved the court 
to instruct the jury that the plaintiff must 
prove a demand of the corn. 

Mr. Taylor, contra. The defendant, by his 
letters of the 12th and 24th of June, declares 
that he will not deliver it. This absolved the 
plaintiff from his obligation to demand it. 

THE COURT (nem. con.) decided that the 
demand was waived by the defendant's decla- 
ration that he would not deliver the corn. 

One count of the declaration aven-ed that the 
plaintiff was ready at the landing to receive 
the corn; and Sir. Swann pi-ayed the court 
to instruct the jury that, upon that count, it 
was uecessarj' that the plaintiff should prove 
that fact. 

But THE COURT decided that the plain- 
tiff need not prove that averment, if he proves 
that the defendant waived the demand, by de- 



1 [Reported by Hon. William Oranch, Chief 
Judge.] 
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daring that he would not deliver the corn if 
demanded. 

Verdict for the plaintiff, §37K 



SOMERSET & K. R. CO. (GHILDS v.). See 
Case No. 2.682. 



Case KTo. 13,171. 

SOMERVILIiB V. The FRANCISCO. 

[1 Sawy. 390.] i 

District Court, D. California. Dec. 1, 1870. 

Seames — Wages— Aqreemest to Resocsoe, 

An agreement made between the master and 
the cook of a fishing vessel by which the latter 
agreed to renounce his wages, earned and to be 
earned, and to accept in lieu thereof the catch 
of one of tlie seamen, pronounced unequal and 
unjust and to be disregarded by a court of ad- 
miralty. 

[This was a libel for wages by Frederick 
Somerville against the brig Francisco.] 

Daniel T. Sullivan, for libellant. 
Miltou Andros, for claimant. 

HOFFMAN, District Judge. The libel in 
this ease is filed to recover wages alleged 
to be due the libellant for services as cook 
on the above vessel, on her late fishing 
voyage from this port to the Olchotsk Sea. 
Tlie shipment of the libellant as cook and 
the rate of wages agreed to be paid him 
are not disputed. 

The defense set up is, that the libellant 
was incompetent and negligent. That the 
crew became discontented with the manner 
in which he discharged his duties, and de- 
manded of the master that some change 
should be made. That the master thereup- 
on proposed to the libellant to take the 
place of one Petei-son, a fisherman on board, 
to relinquish to him the wages already 
earned by libellant as cook, and to receive 
in lieu thereof the fish already oaught by 
Peterson, and the same share which Peter- 
son was to receive of the fish, which he, 
libellant, might subsequently catch during 
the voyage. 

That the libellant agreed to this an^ange- 
ment, and that there is now due him only 
a share of the proceeds of the voyage, such 
as Peterson would have been entitled to. 

In reply, the libellant alleges that he as- 
sented to the captain's proposition through 
fear and under duress. 

By the terms of the articles each of the 
crew was to receive three tenths of the fish 
which he might individually catch, subject 
to certain specified deductions and charges. 
The vessel sailed on the tenth of April, 
1870. The alleged agreement was made on 
the eighteenth of July. The voyage proved 
unprofitable. The amount which would be 

i [Reported by L. S. B. Sawyer, Esq., and here 
teprinted by permission,] 



due to the libellant under the alleged agi-ee- 
ment is an inconsiderable sum, far less than 
the amount of his wages. 

The allegations of the answer, and the 
proofs ofEered at the hearing, leave it some- 
what uncertain whether the defense relied 
on is the incompetence and neglect of the 
libellant, and the consequent right of the 
master to withhold his wages in whole or 
in part, or a voluntary renunciation by him 
of his contract as cook, and the acceptance 
of a new employment on the same terms 
and conditions as those on which Peterson 
had contracted. 

There can be no doubt that whenever an 
ofiicer or mariner proves incompetent to dis- 
charge the duties he ha^ contracted to per- 
form, the master may degrade him, and 
the amount of his compensation will be de- 
termined not by the contract but by the 
value of the services he has actually ren- 
dered. 

But, in this case the proofs of incompe- 
tence or negligence on the part of the libel- 
lant are wholly insufficient Some dissatis- 
faction was manifested by the crew at Hon- 
olulu, but this seems to have been on ac- 
count of the quantity rather than the qual- 
ity or mode of cooking the food supplied 
them. If the latter was the case, it is by 
no means clear that it was occasioned by 
the fault of the cook. The captain himself 
appeai-s to have assured the men that the 
libellant was a good cook, but ofiEered to 
procure another if one could be had, pro- 
vided the men would pay the three months 
extra wages required to be deposited on 
the discharge of a seaman in a foreign 
port This the men declined to do, and the 
vessel proceeded on her voyage. On the 
eighteenth of July, some time after the ves- 
sel had aiTived on the "fishing gi'ounds, the 
men were not furnished coffee as was usual 
when first called out in the morning, and 
no breakfast was prepared at the custom- 
ary hour. They thereupon proceeded aft in 
a body, and informed the master that they 
could not and would not work unless their 
coffee was sei-ved to them and their break- 
fast prepared. The master then called the 
cook, or went to the galley and spoke to 
him, as the latter alleges, in a very violent 
and threatening manner. The excuse given 
by the cook was that the brealcfast had 
been overturned by the heavy rolling of the 
ship, and that one of his hands was so. sore 
from the effects of a Bplinter as to deprive 
him of its use. 

Shortly aftei-wards the cook was called in- 
to the cabin, and the arrangement to take 
Peterson's place was entered into. It is 
proved that the ship was rolling vei-y heav- 
ily, and that some of the dishes or pans on 
the stove were capsized. It is also proved 
that the cook's hand was and had for some 
days been sore and festered, so as greatly 
to interfere with the performance of his 
duties. 
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. None of the crew "who were examined al- 
lege any iueompetenee on the part of the 
cook. Some of them testify to his prreat de- 
sire to get , through his work, and to his 
depriving himself of sleep for many consec- 
utive houi-s. The coal on board also ap- 
pears to have been nearly or quite unfit for 
use, and the drift wood used as fuel was 
Avet and difficult to kindle. It was, moi'e- 
over, necessary to saw or split it, which the 
cook, with a sore hand, found very difficult. 
This, and the incident at Honolulu, are 
the only instances of alleged neglect men- 
tioned by the witnesses. The master states, 
however, that almost eveiy week during the 
voyage from here to the Oldiotsk Sea he 
was obliged to speak to the cook about not 
giving the men enough, and that the crew 
were continually grumbling. But the men 
who were examined as witnesses make no 
serious complaints of an insuflaeient supply 
of food by the cook's fault. Some of them 
seem to consider that there was as much 
reason for dissatisfaction after as before 
the substitution of Peterson as cook in 
place of the libellant. 

In view of all the testimony, I cannot con- 
sider that the incompetence or negligence of 
the libellant was such as to justify the mas- 
ter in disrating him, rescinding the contract, 
and depriving him of the opportunity of 
earning the wages agreed to be given him. 

It need scarcely be observed that if the con- 
dition of his hand prevented him either whol- 
ly or partially from performing his duties, 
that circumstance affords no reason either 
for disrating him or denying him wages. A 
seaman disabled without his own fault, in 
the service of the ship, is entitled to be cured 
at the expense of the latter, and this without 
diminution of his wages. 

The libellant, then, is entitled to recover, 
unless, by a voluntary and fair agreement, 
he has renounced his right to his wages 
earned and to be earned, and has entered 
into a new contract. 

The courts of maritime law, mindful of 
the ignorance, the credulity, and the thought- 
lessness of seamen, "have been in the con- 
stant habit," says Mr. J. Story, "of extend- 
ing towards them a peculiar protecting favor 
and guardianship. They are emphatically 
the wards of the admiralty, and, though not 
technically incapable of entering into a valid 
contract, they are treated in the same man- 
ner as courts of equity are accustomed to 
treat young heirs dealing with their expect- 
ancies, wards with their guardians, and ces- 
tuis que trust with their trustees. * * * 
As they have little of the foresight and cau- 
tion belonging to persons ti"ained in other 
pursuits of life, the most rigid scrutiny is 
Instituted into the terms of every contract in 
which they engage. If there is any undue 
inequality in the terms, any disproportion in 
the bargain, any sacrifice of rights on one 
side not compensated by extraordinary bene- 
fits on the other side, the judicial interpre- 



tation of the transaction is that the bargain 
is unjust and unreasonable, that advantage 
has" neen taken of the weaker party, and that 
pro tanto the bargain ought to be set aside 
as unjust and unreasonable." Harden v. 
Gordon [Case No. 6,047]. 

In the celebrated judgment of Lord Stowell 
in The Juliana (2 Dod. 504), the same princi- 
ples were declared and vindicated. In that 
case it was held that where a voyage was 
divided by various ports of deliveiy, a pro- 
portional claim for wages attached at each 
of such ports, and that all attempts to evade 
or invade this right of the seamen by re- 
nunciations obtained from them without any 
consideration by collateral bonds, or by con- 
tracts inserted in the body of the articles, 
were ineffectual and void. 

To the same effect are numerous Ameri- 
can authorities. 3 Kent, Comm. 194, and 
cases cited; May shew v. Terry [Case No. 9,- 
301]; Knight v. Parsons [Id. 7,886]; The 
Brookline [Id. 1,937]; The Kajah [Id. 11,- 
538]; Relf v. The Jlaria [Id. 11,692]. Thus, 
it has been held that a stipulation in the ar- 
ticles to pay for all medicines and medical 
aid further than the medical chest afforded, 
was void as being grossly Inequitable (Har- 
den V. Gordon, ubi supra), and generally, 
that though the articles are conclusive as to 
the wages and voyage, yet, on all collateral 
points, the court of admiralty will consider 
how far the stipulations are equitable and 
just. 2 Hagg. Adm. 394. If the seaman con- 
tracting on shore and before the commence- 
ment of the voyage, is considered "as placed 
under the influence of men who have natui-al- 
ly acquired a mastery over him," by how 
much more must the seaman making an 
agreement with the master at sea, and sub- 
ject to his absolute and arbitrary authority, 
be deemed to be acting under an undue and 
almost irresistible influence. To .avoid a 
contract made under such circumstances, it 
is not necessai-y to show duress or compul- 
sion. It is sufficient if it appear to be un- 
equal and injurious to the weaker party. If 
it be unjust, it will be deemed to have been 
obtained by oppression or fraud. "No man," 
says Lord Stowell, "willingly submits to in- 
justice knowing it to be such; and if he does 
submit to injustice it is upon advantage tak- 
en of his ignorance, or his weakness, or, in 
other words, by oppression or fraud." The 
Juliana, 2 Dod. 516. 

"What, then, are the circumstances of this 
case? An accident, coupled with a partial in- 
ability to work, owing to the condition of his 
hand, had prevented the libellant from pre- 
paring breakfast for the crew. The latter 
had complained in a body to the master. The 
master had harshly rebuked the libellant, and 
had threatened, as he says (and his testimony 
on this point is con-oborated by that of other 
witnesses), to confine him and his son un- 
der the forecastle for the remainder of the 
voyage. Very sliortly afterwards, and be- 
fore there was time for his natural excite- 
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ment and alaiin to subside, lie was sum- 
moned to tlie cabin, and, in the presence of. 
tlie two mates, the master proposes to him 
to renounce Ms rights under his contract, 
and to enter into a new one. He states that 
he objected, on the ground that he was no 
fisherman, and that his hand was too sore 
to permit him to fish. The master replied 
tliat his hand would soon be well. Not dar- 
ing, as he says, further to oppose the mas- 
ter's will, he assented to the ne^ agreement. 

The libellant is an old man, and evidently 
not fitted to offer a determined resistance to 
<ippression, or make a vigorous assertion of 
his rights. Pew cases can be imagined shoxt 
■of actual or threatened violence where the 
parties to an agreement would stand upon 
more unequal grounds. On the one side au- 
thority and absolute power to compel obedi- 
•ence. On the other old age, weakness, and 
■entire dependence. 

Was then the agreement thus entered into 
in all respects fair and just to the libellant? 
If it was not, it is clearly void. By it he 
renounced three months' wages at ?40 per 
month, already earned, together with all fu- 
ture earnings during the voyage. For this he 
received Peterson's share of the fish already 
■caught by him, and was to receive a similar 
share of the fish he himself might thereafter 
take. It is doubtful whether he was exactly 
informed as to the number of fish which had, 
up to that time, been taken by Petei"Son, but 
it is quite clear that he had little idea either 
•of the share which Peterson was to receive 
■or what deductions were to be made and 
■charges allowed on the settlement of the voy- 
■age. His hand was so sore as to disable him 
from work. It continued in nearly the same 
-condition up to the end of the voyage. 

In fact the number of fish caught by him 
was insignificant. On the final settlement of 
the voyage little or nothing was found due 
him under the new contract He had no ex- 
perience in or knowledge of fishing. The 
new duties ■ he was required to undertake 
bore no analogy to the service he had con- 
ti-aeted to perform. 

Under these circumstances, can it be be- 
lieved that the libellant voluntarily assented 
to the new agreement into which he entered? 
Or, if he did, can it be pronounced so fair, 
«qual and just, that a court of admiralty 
should sustain and enforce it? To these 
•questions, and especially to the last, a nega- 
tive answer must be given. 

But, in coming to this conclusion, I do not 
•desire to be understood to impute to the mas- 
ter any wilful design to oppress or defraud 
the libellant. 

He was probably somewhat dissatisfied with 
iis performance of his duties. He knew 
that the condition of his hand disabled him 
from fully discharging them, and he prob- 
ably felt at liberty to propose, perhaps to 
Insist upon, an arrangement which would 
throw the consequences of that disability on 
4he libellant, and not on the ship. 



He perhaps forgot that the disability of the 
libellant even though it had been total, yet 
incurred, as it was without his fault and 
while in the service of the ship in no respect 
impaired his right to his wages. That the 
expense of procuring a substitute was an ex- 
pense to be borne by the ship, and neither 
directly nor indirectly to be thrown upon the 
libellant; and that he had no right, in the 
relation he bore to him, to propose, still less 
to insist upon an unequal and injurious bar- 
gain of which the almost certain operation 
was to deprive the libellant of his wages for 
the entire voyage. For he must have known 
that three tenths of any fish the libellant 
might thereafter catch could not, after de- 
ducting the stipulated charges, by any pos- 
sibility be equivalent to the monthly wages 
he renounced. 

A decree must be entered in favor of the 
libellant for the amount of his wages for 
voyage, deducting his advance and the bill 
for articles furnished, produced by the mas- 
ter. 



Case No. 13,17S. 

SOMERVILLE V. LEE. 

[1 Hayw. & H. 30.] i 

Circuit Court, District of Columbia. April 3, 
1841. 

Deed— CossiDEKATiox — Parol Evidence. 

A justice of the peace before whom a deed 
was acknowledged will be allowed to give parol 
evidence to explain whether an amoimt re- 
ceived at the time the deed was executed was a 
part of the consideration named in the deed. 

This is a bill brought by the complainant 
[llebecca Somerville, executrix of Henry V. 
Somerville] to enjoin the defendant [O. C. 
Lee] from advertising and . selling under a 
deed of trust in which the defendant is trus- 
tee, and praying a release from said trust. 
The facts, as stated in the bill, and not de- 
nied by the defendant in his answer, are as 
follows: Henry Lee owed Henry V. Somer- 
ville $12,000. For the purpose of paying this 
debt Lee conveyed, oil the 19th day of June, 
1829, an estate situated on the Potomac river, 
called Pope's Creek, to Somerville, for ?20,- 
000, as stated in the deed of conveyance. On 
the same day Lee covenanted with Somer- 
ville, reciting the sale, that ?8,000 was yet 
unpaid, but was not to be paid before the 
expiration of seven years; that he would 
look to the land sold as the sole means of ob- 
taining the said sum of $8,000. At the ear- 
nest request of Lee, Somei-ville drew a draft 
on his father-in-law in Baltimore, Maryland, 
in favor of Lee, for $1,000, payable in one 
year. These transactions, viz., executing the 
deed, the covenant, and the draft, transpired ■ 
on the 19th day of June, 1829. On the 20th 
of June, Somerville executed a deed of trust, 
reciting that he was indebted to Henry Lee, 

- 1 [Reported by John A. Hayward, Esq., and 
George O. Hazleton, Esq.] 
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in the sum of $8,000; and to secure this 
debt executed a deed of trust to C. C. Lee, 
as trustee, conveying the same estate as was 
convej'ed in the deed from Lee to Somerville, 
to said trustee. That $7,000 had been con- 
ceded as having been paid, and was credited 
on the note secured by the said deed of trust. 
The only controversy was as to whether the 
draft of .$1,000 should be credited as part 
payment of the $8,000, or not. The com- 
plainant claimed that it was to be credited 
when the amount was received, and it hav- 
ing been received, it ought to be credited. 
The defendant held that it was no part of 
the $8,000, that the draft was drawn by Som- 
erville before the deed of trust was executed, 
and could not have been received as part 
of the amount stated in the deed of trust. 
A letter Avas exhibited from Heniy Lee to 
Somerville in which was recited a letter from 
C. C. Lee, that he (Somerville) claimed that 
the $1,000 should be credited on the amount 
due, but referred him to his brother, C. G. 
Lee, who was his attorney, having his power 
of attornej' to do what he should think right 
and proper. The deposition of one of the 
justices of the peace who were present at 
the execution of the deed of ti-ust and wit- 
nessed its execution, and being one of the 
justices of the peace before whom the deed 
was acknowledged, was offered as evidence, 
and it was allowed to be given notwithstand- 
ing the objection of the defendant, who con- 
tended that it was an attempt to contradict 
a deed by parol testimony. He deposed as 
follows: "I undei'stood from both Lee and 
Somerville that the sum of $8,000 was the 
only sum to be paid by Somerville. The sum 
Lee owed Somerville was $12,000, and $20,- 
OCK) was the price required for the Pope's 
Creek estate. The $1,000 was an after mat- 
ter, and insisted on after the deeds were ex- 
ecuted, and the whole business stopped. 
Somerville said he could not raise it, but he 
would consult Mr. Truman, his father-in-law, 
and find out whether he would permit him 
to draw on him for it, and that the $1,000 
was in part of the $S.|)00, and not an addi- 
tional $1,000; that after the deeds were ex- 
ecuted ilr. Lee said he could not do without 
$1,000 to bear his expense to Algiers, which 
he said must be advanced out of the $8,000. 
I understood from both the parties the de- 
mand of the $1,000 was made and negotiated 
as proposed; that it was to be in part of the 
§8,000 when paid; no other sums were ever- 
spoken of." 

P. S. Key for complainant. 

BY THE COURT. This cause having been 
set for hearing, by consent of parties, on bill, 
answer, replication, and proof, and the court, 
having heard the arguments of counsel, and 
duly considered the same, doth hereby, on 
this 3d day of April, in the year of our Lord 
1841, adjudge, order and decree that the de- 
fendant be, and he hereby is, perpetually en- 
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joined from all and eveiy proceeding under 
the said deed of ^rust filed as an exhibit ii» 
the said cause; to make any sale of the said 
land and premises mentioned in the said 
deed of trust, for payment of any part of the- 
said sum of monej'- mentioned in said deed, 
and from compelling in any way the pay- 
ment of any money on account of the pur- 
chase money intended to be secured by said 
deed of trust; and that he execiite and de- 
liver to the complainant a good and sufficient 
release of and from the said deed of trust,, 
and pay the costs of this suit. 



Case No. 13,173. 

SOaiilERVILLE V. FRENCH. 

[1 Cranch. C. C. 474.] i 

Circuit Court, District of Columbia. Dec, 

1807. 
Witness — Failure to Attend — Attachment. 

The court will send attachments into Mary- 
land for witnesses who reside within one hun- 
dred miles of Washington, if they fail to attend 
according to summons. 

W. W. Berry having been summoned by 
the marshal of the District of Columbia, to- 
attend as a witness for the plaintiff in this 
cause, and failing to attend when called, — 

THE COURT, on motion of Mr. Moi-sell, for 
plaintiff, ordered an attachment, directed to- 
the marshal of Maryland; it being suggested 
that the witness resides in Maryland. DUCK- 
ETT, Circuit Judge, absent. 

Several other attachments were issued in 
the like ease at this term. 



SOMERVILLE WATER-POWER CO. 
(MARTIN v.). See Case No. 9.105. 

SOMMERS (SOFIELD v.). See Case No. 13,- 
157. 
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In re SON. 

[2 Ben. 153; 2 15 Pittsb. Leg. X 242; 1 N. B. 
R. 310 (Quarto, 58).] 

District Court, S. D. New York. Feb. 15, 186S. 

BANKllUFTCr — DlSCHAHGE — OBJECTIONS. 

1. Specifications of objections to a discharge- 
must not be vague and general. If they are 
such, they furnish no ground for refusing a dis- 
charge. 

[Cited in Re Condict, Case No. 3,094.] 

[2. Cited in Re Clark. Case No. 2,807, to tht-- 
poiut that a third meeting of creditors, not be- 
ing a final meeting, should not be called except 
for cause shown.] 

[In the matter of Nathan A. Son, a bank- 
rupt.] 

In this ease, a creditor filed five specifica- 
tions of tlie grounds of his opposition to the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [ReiMTted by Robert D. Benedict, Esq., and' 
here reprinted by permission.] 
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discharge of the bankiupt. They were as fol- 
lows: (1) That the bankrupt has concealed 
part of his effects and his hooks relating there- 
to, and has not delivered to the assignee all 
the propeity helongmg to him at the time of 
presenthig his petition, with intent to defraud 
liis creditors. (2). That, since the passage of 
the act [of 1867 (14 Stat. 517)], he has made 
fraudulent transfers of his property, and has 
lost portions of his property in gaming, and 
has admitted false and fictitious debts against 
his estate. {B) That he has not, subsequently 
to the passage of the act, kept proper books 
of account. <4) That he has, in contemplation 
of becommg a bankrupt, made transfers for 
the purpose of preferring creditoi-s, and for the 
pui-pose of preventing his property from com- 
mg into the hands of his assignee, or of being 
distributed in satisfaction of his debts. (5) 
That he has been guilty of fraud in other re- 
spects, contrary to the true intent of the act, 
and has, since its passage, mutilated his books 
or securities. 

S. B. Swain, for bankrupt 

Merchant, Conable & Elliott, for creditors. 

BLATCHFORD, District Judge. Nothing 
could well be more general than these allega- 
tions. They are merely the language of sec- 
tion 29 of the act. They are all of them so 
vague that it is impossible for the coiu't or the 
bankrupt to ascertain from them what specific 
acts or omission are relied on as grounds for 
withholding a discharge. The case stands as 
if there were no opposition to the discharge 
and no specifications filed, and, it appearing 
that the bankrupt has in all things conformed 
to his duty under the act, a discharge is grant- 
ed to him. 

2 [I perceive, from the papei-s in this case, 
that the order to show cause against a dis- 
charge, made by the register December 30, 
1867, did not contain a provision for the hold- 
ing of the second and third meetings of cred- 
itors, and for giving notice thei*eof. The orig- 
inal petition in bankruptcy shows no assets 
except the wearing apparel of the bankrupt, 
and the petition for discharge, filed on the 
26th of December, 1867, stated that no assets 
had come to. the hands of the asagnee. On 
the 3d of January, 1S6S, the assignee, acting 
imder section 27 of the act, presented a request 
to the register, according to form No. 28, to 
order the second general meeting of the cred- 
itors of the bankrupt, and the .register, on the 
4th of January, 1868, made an order in the 
form of the order of foi-m No. 28, ordering 
such second general meeting to be held at 
the same time and place fixed for the hearing 
on the application for a discharge, and direct- 
ing notices of such meeting to be sent to cred- 
itors and to be published. They were sent and 
published, and the register certifies that such 
second meeting of creditors was held, and that 
the assignee then and there made due return 
according to form No. 35, that no assets had 

2 [From 1 N. B. K. 310 (Quarto, 58).] 
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come to his hands, and the deposition of the as- 
signee to that effect, sworn to before the reg- 
ister on the day appointed for the hearing on 
the application for discharge, and for such sec- 
ond general meeting, is among the papers.. 
The order for the second meetuig of creditors 
was made before the prohiulgation, by this 
court, of the rule of January 23, 1868, direct- 
ing that in case of orders to show cause, made- 
according to form No. 51 on petitions for dis- 
charges, no meeting of creditors except the 
first shall be ordered or had, unless some as- 
sets shall have come to the hands of the as- 
signee. Why the special request by the as-^ 
signee was made in this case, or why tho third 
meeting of creditors was not called as w6ll as 
the second, does not appear. No second meet- 
ing of creditoi-s imder section 27, and no third 
or other meeting imder section 28, ought to be 
called, and no request for any such meeting- 
ought to be made by an assignee, imless he- 
has in his hands some moneys out of which 
a dividend can be made; othei-wise the whole- 
proceeding is a useless expense and formality. 
It is not a prerequisite to the discharge of the 
bankrupt, and no creditor can hi any way be- 
benefited by it.] 2 

SONACHALL (UNITED STATES v.). See- 
Case No. 16,352. 

SON AND HEIR, The (LAKE ERIE & B. 
■ STEAJIBOAT CO. v.). See Case No. 7,- 
995, 



Case M*o. 13,175. 

SONDERBURG et al. v. OCEAN TOW BOAT 

00. WOODS et al. v. SAME. GARITY 

et al. V. SAME. 

[3 Woods, 146.] 1 

Circuit Court, D. Louisiana. April, 1878. 

Sat/Vage— Time Enqaged in Service — Apportiok- 

MENT AMONG SaLVOKS—RuLE— DISTRI- 
BUTION AMONG Parties. 

1. The rule adopted in this circuit for the ap- 
portionment of salvage is to give one-half to 
the salving vessel and the other half to her offi- 
cers and crew, in proportion to their rates of 
wages. 

[Cited in Markham v. Simpson, 22 Fed. 745.J 

2. It is usual also to allow the salving vessel 
any extra expenses incident to the salvage serv- 
ice which she may have incurred over and above- 
her ordinary outlays. 

3. The fact that salvors were engaged but a 
short time in the salvage service, is entitled to 
but little weight in fixing the amount of their 
salvage. 

[Cited in The Connemara, 108 tJ. S. 357, 2 
Sup. Ct. 756.] 

4. Salvage is a reward for meritorious serv- 
ices in saving property in peril on navigable 
waters, which might otherwise be destroyed, 
and is allowed as an encouragement to persons 
engaged in business on such waters, and others, 
to bestow their utmost endeavors to save vessels 
and cargoes in peril. 

[Cited in The Lee. 24 Fed. 48; Stone v. Thfr 
Jewell, 41 Fed. 104.] 

2 [From 1 N. B. R. 310 (Quarto, 58).] 
1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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•J. Salvage is awarded in such measure, pro- 
portioned to the value of the property salved, 
as to secure the object intended, namely, that 
seamen and others may have the strongest in- 
ducement to face danger and incur personal risk 
to save that which is in peril of beinsr lost, 
wliether vessel or lives or cargo. 

[Cited in Stone v. The Jewell, 41 Fed. 104.] 

6. As a general rule, it is much better for all 
parties that the apportionment of salvage among 
the salvors should be made by the court rather 
than by the parties themselves. 

7. Owners of salving vessels in making distri- 
bution of salvage between themselves and the 
officers and crew of the vessels, should do so 
with great caution and after the fullest ex- 
planation of all the facts to the parties inter- 
ested. 

8- If done otherwise, the court will set the 
distribution aside- 

9. When the petty officers and crew of a salv- 
ing vessel, who have sued her owners for their 
share of the salvage, did not know the amount 
of salvage that had been received by the own- 
ers until just before the bringing of their suit, 
delay in bringing the suit could not be set up 
as a defense. 

10. A libel in personam brought by salvors to 
recover their share of salvage against another 
salvor who. two years before, had received and 
still held the money belonging to libelants, could 
not be defended against on the ground that the 
claim was stale. 

[Cited in Goburn v. Factors & Traders Ins. 
Co., 20 Fed. 646.] 

[Appeal from the district court of the United 
States for the district of Louisiana.] 

In January, 1875, the ship Princeton, iadon. 
with 4,000 bales of cotton, was set on fire by 
lightning, near the Soutliwest Pass of the 
Mississippi river, and saved by libelants, 
composing the crews of the steam tugs Rio 
Grande and Ocean, belonging to the Ocean 
Tow Boat Company, and the steam tug Roch- 
ester, associated witli the Ocean Tow Boat 
Company, and in their associated capacity en- 
gaged in the towing business upon the waters 
of the Mississippi river and the Gulf of Mex- 
ico. For the sei-vlces of these three boats 
and their crews, in saving ship and cargo, the 
Ocean Tow Boat Company received at one 
time $30,000 for salvage, and subsequently ?J:.- 
600 in addition thereto, as the.y claim, for 
towage, barge hire, guarding cotton, etc. The 
tow boat company distributed less than one- 
fourth of this sum among the officers and 
crews of the salving tow boats. These libels 
were filed about two years after such disti'ibu- 
tion by [Peter Sonderburg and others, J. 
"Woods and others, and John Garity and oth- 
ers] the petty ofiicers and crews of the tow 
boats to recover of the tow boat company 
what they claimed to be the residue of iheir 
share of the salvage. 

E. D. Craig aud R. De Gray, for libelants, 
on the question of proper division of salvage 
"between the owners of the salving ^^essels 
and her officei-s and crew, cited The Heniy 
Bwbank [Case No. 6,376]; Evans v. The 
Charles [Id. 4,556] ; Mason v. The Blaiveau, 2 
Granch [6 U. S.] 240; The Galaxy [Case xVo. 
5,186]; The Charles Henry [Id. 2,617]; Union 



Tow Boat Co. V. The Delphos [Id. 14,400] ; 
The Saragossa [Id. 12,335]; The Bolivar v. 
The Chaimette [Id. 1,611]. 

Joseph P. Homor and TV. S. Benedict, for 
respondent, on the same question, cited The 
C. W. Ring [Id. 3,525], 

BRADLEY, Circuit Justice. The first ques- 
tion in this case relates to the proportion of 
the salvage money which should be awarded 
to the vessels engaged in the salvage service, 
on one side, and the officers and crews of 
said vessels on the other, supposing no bind- 
ing agreement between them had been made 
on the subject. It is the province of the 
court, vrhere the parties themselves cannot 
agree, not only to award the amount of sal- 
vage, but to apportion it amongst those who 
have contributed the salvage service. And 
whilst the court never loses its power to make 
this apportionment according to the equity 
and justice of each case, it is desirable <o 
have a general rule to be followed in all or- 
dinary cases. 

I perceive nothing in the present case that 
should take it out of the general rule which 
has been adopted in this circuit, of allowing 
one-half of the salvage money to the vessels, 
and the other half to the officers and crews 
in proportion to their rates of pay. It is usual 
to allow to the owners any extra expenses 
which they may have been at, over and above 
the ordinary expenses of the salving vessels, 
whilst engaged in the salvage sen'ice. I am 
satisfied that the sum of $4,650 which the 
owners received in addition to the sum of 
$30,000 will cover the whole amount of such 
extra expenses, except the $2,000 which was 
paid to the master of the Princeton. This, I 
think, may also be properly allowed, as it 
was paid for the common benefit, and was an 
extiu expense. This will leave the sum of 
$28,000 to be divided between the vessels and 
the officers and crews respectively, or $14,000 
to each. 

The plea that the men were actually en- 
gaged in putting out fire but a few hours, 
and all other considerations of that sort, have 
very little to do with the case. For that mat- 
ter, it might also be said that the tug boats 
were engaged in throwing water into the 
burning ship but a very short time, and that 
the remuneration they receive is greatly dis- 
proportioned to the actual amount of service 
rendered. This is not the principle on which 
salvage is allowed. It is not the principle on 
which the amount was settled upon in this 
case. Salvage is a reward for meritorious 
services in saving property on navigable wa- 
ters, in peril, and which might otherwise be 
destroyed, and is allowed as an encourage- 
ment to all persons engaged in business at sea 
or on navigable waters, and others, to bestow 
their utmost endeavors to save vessels and 
cargoes which are in imminent peril. Viewed 
in this light, it is awarded in such measure, 
proportioned to the value of the property sav- 
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ed, as to secure the -object intended, namely, 
that mariners and sea-faring persons and oth- 
ers may have the strongest inducements to 
face eveiy danger and to incur every personal 
risk in order to save that -which is in peril of 
being lost, whether ship, or lives, or cargo. 

The next question is, whether the libelants 
are bound by the agreement which they made 
with George JitcClelland, to take the several 
amounts which he paid them, when he settled 
with them in February, 1875. As a general 
thing it is much better for all pailies that the 
appoilionment of salvage money should be 
made by the court than by the parties them- 
selves. There is such a strong temptation 
for the owners of the salving vessels to spec- 
vilate upon the improvidence of the men (who 
are always easily satisfied with a handful of 
ready cash), and to work upon their fears of 
losing their situations, that they will be ex- 
posed to the suspicion of doing these things 
even when they have intended to act with 
perfect fairness. The men are placed at a 
disadvantage anyhow. If they are firm in 
standing up to their rights (supposing they 
fully understand them), they are naturally 
looked upon by their employers as animated 
by a spirit of opposition and pertinacity, and 
the<i'esult often is that they are unjustly dis- 
charged. , But it oftener happens that they 
do not understand their rights, and that they 
are easily persuaded to accept a less propor- 
tion than they are justly entitled to. For 
these reasons owners should be very cautious 
about making such settlements with their 
men. It should never be done except with 
the fullest explanation of all the facts, so 
that every thing may be transacted under- 
standingly and above board. If done other- 
wise the court should not hesitate to set the 
arrangement aside. This is the general course 
pursued in all cases of attempted settlements 
with seamen. They are regarded as incom- 
petent to take care of their own interests, and 
they are therefore looked upon as wards of 
the court. 

I think the settlement made with the men 
in the present case ought not to be binding 
upon them. It is manifest, from the evi- 
dence, that they were not informed, and did 
not know, when they made the settlement, that 
an allowance of $30,000 salvage money had 
been agreed upon by the parties. Yet<this 
had been, agreed upon nearly or quite a week 
before. Without looking any further,, it seems 
to me that the suppression of this important 
fact is sufficient to deprive the- arrangement 
of all binding force and validity. 

It has been suggested that if the crews 
were competent to empower George McCIlel- 
land to represent them in settling the amount 
of salvage money with the owners of the ship 
and thQ agent of the underwriters, they 
should be regarded as equally competent to 
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settle for their own proportion of the money,, 
and should be equally bound by their own 
acts. But the two things stand on an en- 
tirely different footing. They might well in- 
trust George McClelland, or any other person, 
with power to co-operate with the owners of 
the tugs in making a settlement for the sal- 
vage sex-vice, for they might be well assured 
that the owners would look sufficiently well 
after their own interests to protect that of all 
parties concerned in the salvage. Besides, in 
that matter, George McClelland would have 
no interest opposed to theirs. But when it 
came to a settlement of their proportion of 
the money, George McClelland really repre- 
sented the owners of the tugs. This was the- 
necessary relation of the parties. The less 
he could get them to take the more the owners 
would receive. The money which he actually 
paid to the men was afterwards refunded to 
him by the ov/nei-s, out of the $30,000 received 
by them. 

It has been suggested that this $30,000 was 
not all for salvage, but partly for towage, 
lading and unlading, etc. This plea can hard- 
ly be sustained. In the first place, if there- 
is any such admixtm-e of moneys and consid- 
erations, it is the fault of the owners for mak- 
ing it. No sepai'ate account of any such tow- 
age or loading and unloading is presented;, 
and it is fair to infer that all sei-vice of that 
kind was amply covered by the extra' sum of 
$4,650 which was subsequently received. 

The only other point is the question of de- 
lay in bringing these suits. On that I have 
no difficulty. It is not shown that the libel- 
ants knew of the settlement which had been 
made, and the amount of salvage money 
which had been received, until the suit was 
brought; on the contrary, the evidence is that 
they did not know of it. This, of itself, 
would sufficiently account for the delay, if 
there were any delay to be accounted for. 
But I do not see that an action in personam,, 
such as this is, against those who have re- 
ceived and still hold moneys fairly belonging 
to the libelants, can be said to be a stale de- 
mand, in the admiralty sense, by reason of 
any lapse of time which has taken place in 
this case. At all events it is unnecessai-y to 
pursue the subject, since I am perfectly sat- 
isfied that under the circumstances of This 
case the exception ought not to prevail. 

The decree of the district court will be af- 
firmed, except as to the allowance to the re- 
spondents of the sum of $2,000 paid by them 
to the master of the Princeton, which is first 
to -be deducted from the $30,000 before the 
division is made. The respondents (tlie ap- 
pellants in this court) will be decreed to paj' 
the costs. Let a decree be made accordingly. 
(The decree can be modified by deducting 
one-fifteenth part from the amount decreed to- 
each libelant in the court below.) 
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Case No. 13,176, 

SONNEBORN v. STEWABT et al. 

[2 Woods, 599.] i 

Circuit Court, M. D. Alabama. May Term, 
1875,2 

Malicious Proseci'tion — Baxkuuptot — Pkoba- 

BLE CaCSE— EXEMPLAUY DAMAGES — 

Actual, Malice. 

1. An -action for the malicious prosecution of 
a proceeding, to have plaintiff declared a bank- 
rupt, is based on the supposed malice of the de- 
fendant, and want of probable cause for the 
prosecution of the bankruptcy proceeding. 

2. A want of probable cause is evidence of 
nialioe sufficient to sustain the action, and will 
entitle the plaintiff to recover the actual damage 
sustained by him. 

[Cited in Jerman t. Stewart, 12 Fed. 271.] 

3. In order to a recovery of exemplary dam- 
ages the plaintiff must show actual malice, that 
is, that the defendants willfully instituted and 
carried en the bankruptcy proceedings when 
they knew there was no ground therefor. 

4. In order to justify a party in instituting 
proceedings in bankruptcy, he must be a credit- 
or of the alleged bankrupt. He cannot justify 
himself by saying he had probable cause to be- 
lieve himself a creditor, and also probable cause 
to believe his debtor had committed an act of 
bankruptcy. 

5. Proceedings to put a debtor in bankruptcy 
should not be resorted to as proceedings in ter- 
rorem to collect a debt. 

0. Where it had been adjudicated by the high- 
ost court of law in the state, that the petitioner 
had no claim against the party whom he sought 
to put in bankruptcy, and the bankrupt court 
had refused to make a decree adjudicating the 
alleged debtor a bankrupt, in an action for ma- 
licious prosecution, the latter was, beyond ques- 
tion, entitled to recover the damages he had sus- 
tained by the unlawful attempt to put him in 
bankruptcy. 

7. In such a case, the measure of damages 
stated. 

8. If the defendants had reason to believe 
that the plaintiff was indebted to them, and 
had probable cause to believe that he had com- 
mitted an act of bankruptcy, they cannot be 
charged with actual malice, and cannot be made 
to pay exemplary damages. 

9. Where a decision of the supreme court of 
the United States declared a certain act to be 
an act of bankruptcy, a party reposing on such 
decision is protected from the charge of actual 
malice in a proceeding to put his debtor in 
bankruptcy, based on the ground that he had 
committed such act, even though such decision 
were afterwards modified, provided the creditor 
had probable cause to believe his debtor had 
committed the act charged. 

This was an action at law, [by Meyer Son- 
neborn against Alexander T. Stewart and 
others.] 

Thomas H. Watts, Samuel F, Rice, and 
James L,. Pugh, for plaintiff. 

E. S. Shorter and J. T. Holtzclaw, for de- 
fendants. 

BRADLEY, Circuit Justice, charged the 
jury as follows: 
This action is brought to recover damages 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Reversed in 98 U. S. 187.] 



sustained by the plaintiff in consequence of 
bankruptcy proceedings instituted against 
him by the defendants, on the 15th day of 
August, 1873, and. the charge in the com- 
plaint is, that the defendants on that day not 
having any debt or demand against the plain- 
tiff, or any other reasonable or probable 
cause therefor, but wrongfully, maliciously, 
vexatiously, recklessly and oppressively filed 
their petition against him in the district court 
of the United States at Montgomery, where- 
in they falsely alleged that they were creditors 
of plaintiff to the amount of over §3,000, or 
other large sum, and among other things, al- 
so falsely alleged that plaintiff was insolvent 
and a bankrupt, and also falsely alleged that 
he, in view of bankruptcy, had committed an 
act of bankruptcy in violation of the bank- 
rupt laws of the United States, and prayed 
that he might be adjudged a bankrupt, he 
never having committed or been guilty of 
any act of bankruptcy; and also for a writ 
of injunction restraining him from managing 
or controlling his estate; which injunction 
was issued and served and obeyed; that the 
defendants in said petition also prayed for 
a warrant or writ of seizure, to issue from 
said district court, which writ was also is- 
sued, and by virtue thereof the marshal of 
the district seized and took possession of the 
entire stock of goods belonging to plaintiff, 
in the city of Eufaula, on the 16th of Au- 
gust, 1873, and deprived the plaintiff of the 
possession thereof, and his store was closed 
and his business was suspended, broken up 
and destroyed; and his said property was not 
restored to him until September, 1874, after 
the proceedings in bankruptcy were dismiss- 
ed, and that said goods were packed up and 
greatly injured during the period between the 
said seizure thereof and restoration to the 
plaintiff, to at least two-thirds of their value. 
The petition further states that when said 
bankruptcy proceedings were commenced, an 
action was pending in the circuit court of 
Barbour county, brought by the defendants 
to recover the claim or debt whicb they al- 
leged that he owed to them, and on which 
they founded their said proceedings in bank- 
ruptcy, and that this suit was afterwards 
determined against the defendants, and a 
judgment rendered in favor of the present 
plaintiff; thus determining that the defend- 
ants had no legal claim or demand against 
him. The petition further alleges that the 
bankruptcy proceedings were nevertheless 
continued, but were finally dismissed by said 
district court. 

The plaintiff claims damages for the injui*y 
done to his goods, his business, and his cred- 
it as a merchant, and for his loss of time and 
expenses for lawyers' fees, and charges in 
defending himself; and also asks for exem- 
plary damages for the willful and malicious 
proceedings of the defendants. 

We instruct the jury that the action is bas- 
ed on the supposed malice of the defendants, 
and want of probable cause for the prose- 
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<;utIoii of the bankruptcy proceeding com- 
plained of. The plaintiff cannot recover dam- 
ages against .the defendants for the mere 
wrongful prosecution of the proceedings in 
banki-uptcy; but it onust also be shown that 
they had no probable cause therefor. A want 
of probable cause is evidence of malice suffi- 
cient to sustain the action, and will entitle the 
plaintiff to recover the actual damage which 
he has sustained. If the plaintiff desires to 
recover exemplary damages, or smart money 
<as it is called), he must show that the de- 
fendants were guilty of actual malice; in 
other words, that they willfully instituted 
and carried on the bankruptcy proceeding, 
when they knew that there was no ground 
therefor. 

It is necessary, however, in this case, to 
qualify the foregoing remarks by the further 
statement that, in order to justify a party in 
instituting proceedings in bankruptcy, he 
must be a creditor of the alleged bankrupt. 
There must be a legal debt or demand as the 
basis of the petitioner's right to proceed. 
If the defendants in this case were actual 
creditors of the plaintiff, they could defend 
themselves from the charge of maliciously in- 
stituting bankruptcy proceedings against the 
plaintiff, by showing that they had probable 
cause to believe that he had committed an 
act of bankruptcy. Though the court of 
bankruptcy decided against them, and dis- 
missed the proceedings, they could still plead 
that they had such probable cause for their 
action. But if they had no legal claim or 
demand against the plaintiff, then, whether 
they had such probable cause or not, they 
had no right to institute the proceedings. 
They cannot go back and allege that, though 
they had not a legal debt or claim against 
liim, they thought they had; in other words, 
that they had probable cause to believe they 
had such a demand. Unless they had a debt 
they cannot allege probable cause for pro- 
ceeding in bankruptcy at all. Their defense 
cannot stand upon two probable causes, 'one 
on the top of the other. They had no right 
to petition that the plaintiff be declared a 
bankrupt unless they were his creditors. 
Their right so to do depended on this fact; 
and they took on themselves the risk of hav- 
ing such legal demand. 

Throwing a man into bankruptcy is a se- 
rious proceeding, .and should not be lightly 
resorted to; and ought never to be resorted 
to, as a proceeding in terrorem to collect a 
debt. The petition of the defendants may 
have been sufficient to give the district court 
jurisdiction of the bankruptcy proceedings, 
and to validate a decree of bankruptcy, had 
one been made; because all the creditors of 
the bankrupt would have been interested in 
the decree. If such a decree had been made, 
the plaintiff could not probably have sustain- 
ed this action. But as no such decree was 
made, and as the proceedings, on the con- 
traiy, were dismissed, and as it has been 
adjudicated by the circuit court of Barbour 



county, and affirmed by the state supreme 
court, that the defendants never had a legal 
claim against the plaintiff, and therefore had 
no right to institute proceedings in bank- 
ruptcy against him, the plaintiff is entitled 
to recover in this action the damages he has 
sustained by those unlawful proceedings. 
The court, therefore, rules that the defense 
in, this case cannot be sustained by proving 
that the defendants had probable cause to 
believe that the plaintiff had committed an 
act of bankruptcy; but, it being shown by 
judicial determination that they had no le- 
gal debt or claim against the plaintiff, and 
had, therefore, no right to institute the bank- 
ruptcy proceedings, they are liable for the 
damages sustained by the plaintiff thereby, 
and the only question for the jury will be the 
amount of those damages under the circum- 
stances of the case. 

If, however, the plaintiff seeks to recover 
exemplary damages, he can only do so on 
the ground of actual malice on the part of 
the defendants. Sharpe v. Hunter, 16 Ala. 
765. And on that question the whole con- 
duet and motives of the defendants are 
open to examination; and if they had prob- 
able cause for believing that their claim 
against him was valid, and that he had com- 
mitted an act of bankruptcy, tliey are not 
chargeable with exemplary damages. 

We charge you, therefore, that the plaintiff 
is entitled to recover his actual damage, or 
the loss he has actually sustained, at all 
events, but that you cannot award exem- 
plai'y damages also against the defendants, 
unless you believe from the testimony that 
the defendants were guilty of actual malice, 

I. The damages to be allowed the plaintiff, 
are: 

1. The actual damage to his goods, which, as 
he testifies, were finally sold for only §3,650; 
and which, when seized, he swears were wortli 
at invoice or cost prices, some $13,000 or $14,- 
000. His clerics coiToborate this statement; 
but two other witnesses, who examined and 
measured the goods at the time or shortly 
after they were seized by the marshal, and 
who estimated their cost value by the same 
marks, say they amounted to only .?8,012. 
This discrepancy is notable- The evidence 
is to be weighed by the jury, and the true 
value of the goods when seized is to be esti- 
mated by them. It is to be noted that the 
latter witnesses, or one of them, think that 
the goods looked like a lot of auction goods. 

2. Damages are to be allowed the plaintiff 
for the brealiing up of his business and the 
destruction of his credit. His business was 
estimated by himself at from thirty-five to 
forty thousand dollars a year, and sometimes 
more, with a gross profit of thirty-three and 
a third per cent. From this, however, are 
to be deducted his expenses and the value of 
his own time. To this, you are to add the 
loss of the rent of his store in Texas, if he 
lost anything therefrom; though of this he. 
has not offered any proof. The value of his 
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own time is also a fair charge, as he has 
been obliged to give his attention to the pro- 
ceedings instituted against him, and has not 
been able to pursue any business. 

3. His expenses for lawyers' fees in follow- 
ing up and setting aside the proceedings in 
bankruptcj' are also a fair item of charge to 
be allowed in your estimate of the damages 
sustained by the plaintiff. 

It has been claimed that the destruction of 
the plaintiff's credit is a distinct item of 
damage; but perhaps this is to be considered 
as incorporated with his business, and the 
injury thereto as included in the damage for 
breaking up said business. The jury will 
judge whether any separate allowance 
should be made therefor. 

II. On the question of express malice, the 
whole conduct of the parties and circumstan- 
ces of the case are to be taken into con- 
sideration. If the defendants had reason to 
believe that he was liable to them for the 
debt claimed, and if they had probable cause 
to believe that he had committed an act of 
bankruptcy, they cannot be charged with 
actual malice, and cannot be made to pay 
exemplary damages. 

1. As to the reason which the defendants 
had to believe that they had a legal demand 
against the complainant: That the defend- 
ants had a claim to the amount sued on by 
them against the firm of E. Leitziger & Co. 
(whoever that firm was when the debt was 
contracted) is not disputed. The question 
was, whether Sonneborn was a member of 
that firm and therefore liable. That he had 
been a member of the firm in 1S65 and 1866, 
is conceded. The debt "was contracted in 
the early months of 1867, January, Feb- 
ruai-y and Jlarch. It is clearly proved that 
on the 19th of March the defendants were 
informed that Sonneborn was no longer a 
member of the firm. The question in dis- 
pute between the parties is, whether they 
had been notified before that time of his re- 
tirement. They allege that they had not. 
The complainant alleges that they had. The 
importance of this question arises from the 
principle of law, that if a man is known to 
be a member of a firm once, he will be deem- 
ed to continue a member until notice is given 
to the contrary. Parties dealing wMth the 
firm and giving the credit have a right to 
consider all the partners as remaining in the 
firm until they are notified that any of the 
partners have retired. Now Sonneborn con- 
tends that he himself gave the notice; but 
he only gave notice to one of the selling 
clerks. It may be questioned whether such 
notice, if given, would be sufiicient. It is 
contended that notice was given by the 
clerk of the firm of Leitziger; also that a 
young gentleman called in their store and 
said he was from Stewart's, and that notice 
was given to him. The witnesses on the 
part of the defendants are very positive 
that no notice was ever received. The 
somewhat varying and conflicting evidence 



is before you, and it is for you to judge- 
whether any such notice ever was given. 
If not given, Sonneborn was liable for the 
debt. It is for you to judge whether the 
defendants had reason to believe that it had 
never been given. If they had, then the^ 
fact that they failed to recover a judgment 
against Sonneborn would not be conclusive- 
evidence that they commenced the proceed- 
ing in bankruptcy in bad faith and with 
actual malice. 

2. As to probable cause for believing that 
the complainant had committed an act of 
banla-uptcy: The ground for supposing that 
the complainant had committed an act of 
bankruptcy was not without evidence to suj)- 
port it. The judgment recovered against 
him by his brother on the 12th of June, 1873, 
in a suit commenced just thirty days pre- 
vious, a few days after getting a continu- 
ance of the defendant's action, without de- 
fense, without an effort to get delay, brought 
hy the complainant's own attorney, w^ere 
circumstances well calculated to induce the 
belief that the defendant contemplated 
bankruptcy. The fact that the complainant 
had issued handbills to advertise the sale 
of his whole stock of goods was calculated 
to give intensity to the supposition. Then, 
the fact that the defendants, before pro- 
ceeding, consulted their counsel and did not 
undertake the proceedings in bankruptcy 
until advised that there was good ground 
therefor, may also be taken into considera- 
tion on this question. 

All these circumstances may be taken to- 
gether, and weighed by the jury in decid- 
ing the charge that the defendants were 
governed by actual malice against the com- 
plainant. 

The law as it stood at that time, adjudged 
by the supreme court of the United States, 
was almost conclusive against the complain- 
ant on the question of his liability to be put 
into banliruptey. In the case of Buchanan 
V, Smith, 16 Wall. [83 U, S.] 277, that court 
held that when an insolvent debtor suffers 
a judgment to be obtained against him, 
whereby the judgment creditor obtains a 
preference, it is an act of bankruptcy. That 
was what occurred in this case. Sonneborn 
suffered such a judgment to be recovered 
against him, large enough to absorb a large 
part, if not the whole of his goods, if sold 
on execution. This was considerable proof 
of insolvency as well as of an act of bank- 
ruptcy. The decision referred to has been 
modified since, it is true, by a decision in a 
later case; but it was a sufficient declara- 
tion of the law for the time being to protect 
persons from a charge of actual malice in 
reposing upon its aiithority. 

You have two questions to decide: (1> 
The actual damages sustained by the com- 
plainant. That you will give him a verdict 
for at all events. (2) Whether the defend- 
ants were guilty of actual malice in pros- 
ecuting the proceedings in bankruptcy, and 
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if they were, what exemplary damages 
should be awarded against them. 

Such exemplary damages, if any are al- 
lowed, are to he added to the actual dam- 
ages in the amount of the verdict to he ren- 
dered.. 

[NOTE. Pursuant to the above directions, 
the jury brought in a verdict for plaintiff. The 
case was taken by writ of error, to the supreme 
court, where the judgment of this court was re- 
versed, and a venire de novo ordered. 98 TI. S. 
187.] 
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Case No. 13,177. 

SORTWELL et al. v. HUGHES. 

[1 Curt. .244.] 1 

Circuit Court, D. New Hampshire. Oct., 1852. 

Sale— LiQUOKS —Statutory Prohi nrrioN— Ac- 
tion FOU Price- 

1. A statute inflicting a penalty on a sale, 
extends only to executed sales, by which the 
property passes from the vendor to the vendee, 
and not to mere executory contracts, especially 
if they are declared void, by another statute 
of the same state. 

[Cited in Lang v. Lynch, 38 Fed. 490.] 
[Cited in Abberger v. Slarrin. 102 Mass. 72; 
Herron v. State, 51 Ark. 133. 10 S. W. 25. 
Cited in brief in Lewis v. McCabe, 49 Conn. 
147; Orcutt v. Nelson, 1 Gray. 540. Dis- 
tinguished in Webber v. Howe, 36 Mich. 
154.] 

2. A mere sale in one state or country, made 
with knowledge that the vendee intended to use 
the property, to violate some positive law of an- 
other state or country, can be the foundation 
ot an action in the state or country whose law 
was intended to be violated. 

[Cited in U. S. v. Jlartin, Case No. 15.729. 

Approved in Green v. Collins, Id. 5.755. 

Cited in Buchanan v. Drovers' Nat. Bank, 

5 C. 0. A. 83, 55 Fed. 226.] 
[Cited in Adams v. CouHiard, 102 Mass. 173; 

Almy v. Greene, 13 R. I. 353; Frank v. 

Hoey, 128 Mass. 264. Disapproved in 

Graves v. .Tohnson. 156 Mass. 213, 30 N. 

E. 818. Cited in Hill v. Spear, 50 N. H. 

279.] 

This is an action for goods sold and deliv- 
ered [by Daniel R. Sortwell and others against 
Peter Hughes]. An auditor, appohited by 
consent of parties, having made a report, it 
was agreed that his report should be taken to 
be a statement of facts. The material facts 
found by him were, that the defendant was 
engaged, at Dover, N. H., in the sale of spir- 
ituous liquors without a license; that one of 



1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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the plaintiffs, being from time to time at the 
defendant's place of business in Dover, re- 
ceived verbal orders from him for these 
liquors, promised to send them to him, and 
on his return to Boston, did deliver them, 
either at the Boston & Maine Railroad, or on 
board some vessel, consigned to the defend- 
ant, at Dover, who, upon their reception, paid 
tlie freight. One parcel was ordered by the 
defendant, personally, in Boston, and sent in 
the same manner as the others. 

Mr. Hackett, for plaintiffs. 
Mr. Christie, for defendant. 

CURTIS, Circuit Justice. The statute law 
of New Hampshire, in force when' these trans- 
actions took place, inflicted a penalty upon 
any person, not licensed, who should sell any 
spirituous liquor or wine. The first question 
is, whether the sales, for which this action 
was brought, were made in the state of New 
Hampshire. If they were not, that statute, 
which can have no extraterritorial operation, 
did not- subject the plaintiffs to any penalty. 
A sale has been defined to be, "a trans- 
mutation of property from one man to an- 
other, in consideration of some price, or rec- 
ompense in value." 2 Bl. Comm. 446. Was 
enough done between these parties, in the 
state of New Hampshire, to pass this prop- 
erty to the defendant? In the first place, it 
does not appear that the orders given by the 
defendant, and assented to by the plaintiff, 
in New Hampshire, pointed to any particular 
casks or packages. The kind, the quantity, 
and the price, are all the particulars found 
by the auditor to have been agreed on. It 
remained for the vendors, after the return of 
one of the plaintiffs to Boston, to fix on the 
particular liquoi-s to be sent to answer the 
order, either by separating them from larger 
quantities, or by designating and setting 
apart particular casks or packages. Indeed, 
it does not appear that the liquors actually 
sent -o'ere even owned by the plaintiffs wlien 
the orders were given. Besides, under the 
statute of frauds, the oral contract of sale 
was not sufficient to pass the property. It is 
true it passed afterwards, by the deliveiy to 
the carrier, that mode of delivery being' the 
one found by the auditor to have been agreed 
on by the parties. Hart v. Sattley, 3 Camp. 
528. But this act was done in Massachusetts. 
To test this question, suppose the plaintiffs 
had been indicted in New Hampshire for vio- 
latmg this penal law, and the jury had found 
specially the facts reported by the auditor, it 
seems to me the plaintiffs could not have 
been convicted, because it would not appear 
that a complete sale had been made in the 
state of New Hampshire. I am aware that 
there is a decision by a highly respectable 
court, Territt v. Bartlett, 21 Yt. 184, that a 
similar statute in the state of Vermont was 
violated by acts not distinguishable from 
those in the ease at bar. If this had been so 
decided in ,New Hampshire, by the highest 
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court of law, I might have felt fecund to j 
yield to the exposition of a statute of that 
jstate, by that eoui-t. But I cannot construe a 
penal statute, which punishes a sale, so 
broadly, as to hold, that it applies to a mere 
executory contract for a sale. In my judg- 
ment, it extends only to executed sales, by 
which the property passes from the vendor 
to the vendee; and, in the absence of any 
decision to the contrai-y in New Hampshire, 
I must so hold in this case. And if the acts 
done in New Hampshire were not sufiScient 
to subject the plaintiffs to a penalty, there 
is no implication that those acts are forbid- 
den by statute; and so there is no ground to 
argue that, for this cause, the action cannot 
be sustained: I understand the doctrine of 
the highest court of law in New Hampshire 
to be. that if a penalty is affixed to an act, 
this carries with it an implication that the 
act itself is forbidden; and if forbidden, it 
cannot be the ground of an action. But if 
what was done, in this case, at Dover, is not 
by implication forbidden, and if what was 
done at Boston cannot be within any statute 
of New Hampshire, the eases decided in that 
state can have no application. 10 N. H. 377; 
14 N. H. 294, 431. 

The other ground of defence is, that if 
there was not a sale in New Hampshire, the 
property was sold by the plaintiffs, with a 
luiowledge that the defendant intended to 
sell it, in violation of the law of New Hamp- 
shire; and no recovery can be had, accord- 
ing to the law of that state. Having come 
to the conclusion that these sales were not 
made in New Hampshire, and it not appear- 
ing that the plaintiffs in any way participated 
in the defendant's illegal sales, or did any 
thing, except to sell the property in the usual 
course of their business, the case of Holman 
V. .Johnson, Cowp. 341, is directly in point, 
to show that a recovery may be had. I am 
not aware that this case has been oven-uled 
in England; though the extension of the 
principle, to a sale in England, in the case of 
Hodgson V. Temple, 5 Taunt. 181, has been 
much questioned. Cope v. Howlands, 2 
Mees. & W. 149; Langton v. Hughes, 1 Maule 
& S. 593; Cannan v. Bryce, 3 Bam. & Aid. 
179. And in the case decided in Vermont, 
although Holman v. Johnson is said to go to 
the verge of the law, it is assented to, as not 
in itself wrong. I am inclined to the opinion, 
therefore, that I should take the same view 
of this ease, if I were to decide it according 
to my own judgment of what the law is, as 
was taken in Holman v. Johnson; but I am 
relieved from this necessity by the decision 
of the supreme court of the United States, in 
Han-is v. Runnells, 12 How. [53 V. S.] 79. 
This decision goes even further than Hodgson 
V. Temple, and holds, that where the sale 
was an offence by reason of a statute, but 
the act itself was not immoral, and the sale 
itself was not declared void by the statute, 
there was no implication, from the mere in- 
fliction of the penalty, that the contract was 
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forbidden, and so void. I found myself un- 
able to unite in the opinion in that case, but I 
am bound by it. A fortiori, upon the prin- 
ciples of that decision, there is no implication 
that the statute forbids a sale hi another 
state, to a person who intends to bring the 
property into New Hampshire and there sell 
it, contrary to the law of that state, and no 
principle of the common law which renders 
such a sale illegal and void. 

But I more than doubt whether the defend- 
ant has, in point of fact, brought himself with- 
in the principles on which he relies. The 
auditor has not found, that at the several 
times when these sales were made, the plain- 
tiffs, or either of them, knew, that the defend- 
ant had no license, and intended to sell these 
liquors in violation of the law of New 
Hampshire. He finds that one of the plain- 
tiffs was in the defendant's store, several 
times while the account was accruing, and 
saw persons there drinking, and was aware 
that the defendant had no license to sell in- 
toxicating liquors, and asked him, at the 
time he first proposed to sell to him, if he 
was not afraid of being prosecuted for sell- 
ing liquors, and he said that he was, and 
had been prosecuted, and the plaintiff said 
he must be careful. Certainly these facts 
would justify the inferences of fact on which 
the defendant relies; but a statement of 
facts is like a special verdict, and the court 
can draw no inferences of fact. Now, the 
material facts found are, that sevei-al times, 
while the account was accruing, one of the 
plaintiffs knew the defendant had no license. 
How can the court apply this to any particu- 
lar sales? He asked him, at the time he 
first proposed to sell to him, if he was not 
afraid of being prosecuted; but it is not said 
he did in fact then sell any thing; and how 
can I infer the fact that this propei-tj- was 
sold, for the sole purpose of being retailed 
by the defendant in New Hampshire, he 
neither having, nor intending or expecting, to 
obtain a license? It may all be true; the 
facts found, unexplained, woiild lead me to 
believe so; but I have no right to act upon 
the-inferences which I might draw, the par- 
ties not having confen-ed upon me any au- 
thority to di-aw any inference of fact what- 
ever. 

Let a judgment be entered for the plaintiff's, 
for the balance found by the auditor, and 
interest from the date of the writ 
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Case KTo. 13.178. 

SOULE V. EODOCANACHI et al. 

RODOOANAOHI et al. v. The OREGON. 

[Newb. 504. ]i 

District Court, E. D. Louisiana. March, 1855. 

Shipping — Damage to Caugo— Burden of Pkoop 

— Acts of Master— Pleading — Ground op 

Damage not Set up in Libel. 

1. Where a cargo is received on hoard a ship 
in good order, and on delivery it is found in bad 
order, the onus probandi is upon the master of 
the vessel to show it was not through his fault 
or negligence the injury was sustained. 

2. The case presented by the pleadings in a 
cause is the only one to which testimony can 
be directed, and the only one upon which the 
court can, be called to adjudicate. 

3. In a case of damage to cargo where the 
libel alleges the fault of the master to be, 
first, that he falsely represented his vessel to 
be tight, staunch and seaworthy; and second, 
that the danger resulted from the master's 
carelessness, negligence and improper conduct, 
the libelant cannot claim another specific 
ground of complaint not set up in the libel, as 
that the danger was caused by the fault of the 
master in not putting into some other port to 
repair his -vessel and take measures to preserve 
his cargo. 

4. In view of all the facts within his knowl- 
edge the master of a vessel will be justified, if 
in the exercise of a sound discretion he pur- 
sues the course he deemed most expedient 
for the benefit of all concerned. 

In admiralty. The first libel [by Cornelius 
Soule, master of the bark Oregon, against 
Rodocanachi &, Franghiadi] is for freight. 
The second libel [by Rodocanachi & Frangh- 
iadi against the bark Oregon] is for damages 
to cargo. 

Durant & Homor, for master of Oregon. 
P. E. Bonford, for shippers. 



McCALEB, District Judge. Some time in 
the month of October, 1854, the master of 
the bark Oregon, being then in the hai-bor 
of Rio de Janeiro, entered into a contract for 
freighting and chartering his vessel, with the 
shippers Rodocanachi & Franghiadi, by 
which he agreed to transport for a considei*a- 
tion stipulated in the charter party, a cargo 
of coffee from Rio de Janeiro to this port. 
The coffee -was delivered in bad order, which 
the master of the Oregon contended was the 
result of the tempestuous weather he encoun- 
tered on the voyage. The; freight stipulated 
to be paid under the charter party, was re- 
fused by the shippers, upon the ground that 
the damage sustained by the coffee resulted 
from the fault of the master and the .fact 
that the vessel was unseawcrthy. The libel 
for freight -was filed by the master on the 
19th of March, 1855, against the shippers, who 
on their part filed their libel on the 24th of 

1 [Reported by John S. Newbury, Esq.] 



the same month, against the vessel, claiming 
damages for loss arising from the injury sus- 
tained by the coffee on the voyage. These 
eases have been, by consent of the prcctors 
engaged, consolidated. The law and evidence 
by which the court must be guided in its 
judgment, are equally applicable to both. 

The master of the bark Oregon, as part 
owner and as agent of the said bark, alleges 
in his libel that some time in the month of 
October last, that vessel being then in the 
port of Rio de Janeiro, he (the libelant) made 
and concluded a charter party, by which in 
consideration of the covenants and agi'ee- 
ments therein set forth to be performed by the 
respondents, he did covenant and agree on 
the freighting and chartering of the said bark 
to the respondents for a voyage from the port 
of Rio de Janeiro to the port of New Or- 
leans, on the terms set forth in the charter 
party. In pursuance of the provisions of this 
charter party, the respondents shipped on 
board of the bark 7,145 bags of coffee to be 
ti-ansported to the port of New Orleans. The 
bill of lading shows that the coffee was re- 
ceived on board in good order, and the'master 
of the bark binds himself to deliver the same 
in like good order and condition at the port' 
of New Orleans. The coffee arrived at this 
port in a damaged condition. About S.OOObags 
were musty and much injured, and about 800 
bags were tlirown away as valueless. There 
were 2,731 bags which were pronounced good. 
Only a very small portion of these were af- 
fected by the salt water. The witnesses 
bear unequivocal testimony to the effect that 
it was the worst damaged cai^o of coffee, 
which has to their knowledge arrived at this 
port from Rio de Janeiro. It is quite un- 
necessary to comment at length upon this 
testimony, inasmuch as the material fact to 
which it relates is admitted by both parties. 
There are other facts which are fully establish- 
ed, and which it will be only necessary to refer 
to. The most important of these are: First, 
That the bark upon which this cargo "was" 
shipped was a tight, staunch', well equipped ' 
and in all respects seaworthy vessel when 
she received the cargo in the harbor of Rio 
de Janeiro: that a preference was given to 
her over all other American vessels then there 
waiting freight, and that she obtained a 
higher rate than was allowed to other ves- 
sels of her class, in consequence of her ac- 
knowledged superiority. 

The defence set up to the claim of the ship- 
pers for damages is, that the delivery of the 
cargo in a damaged state was the result of 
the injury sustained from the perils of the 
sea; and the evidence leaves no doubt upon " 
my mind that the stormy weather encounter- 
ed by the bark has not been exaggerated 
even by the protest. The facts set forth 
in that protest are subsfe,ntially proved by 
the log-book and the depositions of the mate 
and seamen who were on board the vessel. 
The particular dates mentioned in the pro- 
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test were, it is true, not rememliered by the 
seamen; but they testify to the correctness 
of the general statement of facts therein set 
forth. The mate certifies that when the 
bark first left Rio she encountered vei"y heavy 
weather; the sea ran heavy at the time. 
"We shortened sail," says he, "as fast as 
we could until we got under a close-reefed 
maintopsail. At the same time the vessel 
shifted her cargo over on to her beam ends, 
the ship laying over on one side unmanage- 
able. Her yard arms were in the water a part 
of the time and part out. We went below 
with all the men and shifted the cargo so 
as to right her. We then came upon deck 
and got the bark around on another tack. 
She was on her beam ends about three hours. 
This caused her to make water and strain 
veiy heavily. On trying the pumps we found 
that she had made eighteen inches water. 
It also stove in two or three casks of fresh 
water on deck. Everything was floating on 
deck at the same time. The c6ffee was dam- 
aged: all the water in the hold of the ves- 
sel, instead of being in the bottom, was on 
one side of the ship — ^the lee side. When by 
shifting the cargo, the bark was got off her 
beam ends, the water went over on to the other 
side and damaged the cargo there." The 
witness thinks the water may have penetrat- 
ed one or two tiei-s on the starboard side. 
On the lee side it must have caused damage 
to three or four tiers. The weather became 
more moderate. There were two other slight 
gales, but not so heavy as the first. The 
cargo was again shifted, and the crew went 
below and trimmed it over to the other side 
to bring the ship upright. The ship was 
laboring veiy heavily, and there was a very 
heavy sea. The pumps were kept constantly 
going. On the 9th of January the main 
staysail and the foretopmast staysail were 
lost. The gi-eatest leak the vessel had dur- 
ing the voyage was that causing 400 strokes 
an hour— eleven inches an hour. The least 
she made in fine weather was four or five 
inches in four hours. In fine weather the 
pumps were worked every half hour; in 
rough weather constantly. 

The principle of law which throws the 
onus probandi upon the master to show that 
it was not through his fault or negligence 
that the injury was sustained, has called 
forth all the facts upon which the court is 
required in this case to adjudicate upon the 
rights of the parties. These facts most sat- 
isfactorily establish the causes of the injury. 
The previous good condition of the vessel 
and the care with which the cargo was 
placed on board, leave room for no other 
conclusion than that the damage to the cargo 
was caused by the tempestuous weather 
which the bai'k was compelled to encounter. 
The effect of salt water and heat in the hold 
of a vessel on a cargo of coffee, is too well 
established to admit of a doubt. 

But on behalf of the shippers it is contend- 



ed that the master failed in the discharge of 
his whole dut^- in not either putting back to 
the harbor of Rio, or ranning into some othei- 
harbor along the coast of South America, 
and there having his vessel refitted and the 
cargo removed and dried. This is the im- 
portant point in the cause, or rather the point 
to which the argument of the proctors for 
the shippers was particularly directed. Much 
diffi.c\ilty may be saved, however, by looking 
attentively to the pleadings. The ease as pre- 
sented by the pleadings is doubtless the only 
one to which the evidence has been directed, 
and the only one upon which the court can 
be called upon to decide. By a reference to 
the libel filed on behalf of the shippers, it 
will be seen that the failure on the part of 
the master to turn back to Rio or to loin into 
a port of necessity on the coast of South 
America, is not made a specific ground of 
complaint; nor is there any allegation which 
would lead the court to presume that the 
refusal to satisfy the freight in this instance 
arose from any such omission on the part of the 
master. The libel referred to, clearly places 
the fault of the master upon the grounds: 
First, that he falsely represented his vessel 
to be tight, staunch and strong and every 
way suited for the transportation of the car- 
go; and, secondly, that the damage resulted 
from the carelessness, negligence and im- 
proper conduct of the master, his mariners 
and servants. 

The evidence adduced on the part of the 
master has, as we have already seen, very 
satisfactorily shown that the representations 
of the master in reference to the seaworthi- 
ness of his vessel, were justified by her real 
condition and the preference shown for her 
by the shippers; and there is nothing in 
the testimony to prove either carelessness, 
negligence or improper conduct on the part 
of either the master or the crew. On the 
eontraix I conclude from the evidence of 
those on board, that the vessel was managed 
with all due care and skill, and that every- 
thing that could be done was performed by 
the master and those under his orders to pre- 
vent any further injury than that which 
was sustained in consequence of the vessel 
being thrown upon her beam ends and being 
otherwise strained from the violence of the 
wind and the waves. 

The proctor for the shippers has relied upon 
the authority of Fland. Shipp. § 270, to sup- 
port the principle, that if damage be done by 
a peril insured against or within the excep- 
tions of the bill of lading, but the master 
neglects to repair that damage, and in eon- 
sequence of the want of such repairs the ves- 
sel is lost, or the goods injured or destroyed, 
the neglect to make repairs, and not the 
sea damage, is treated as the proximate cause 
of the loss. In such a case, it is contended, 
that the insurere are discharged, but the 
carrier is liable to the shippers, and upon 
tlie ground of his neglect to make the req- 
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uisite repairs. But we have seen that there 
is nothing in the pleadings -which involves 
this principle; and if there were, there is 
nothing in the evidence which shows that 
the master of the bark was aware of any- 
such want of repairs as would have render- 
ed it proper or expedient on his part, in the 
exercise of a sound discretion, to put back to 
Kio Janeiro, or to go into any other port. Are 
we at libei-ty to say that he Imew immediate- 
ly after the first tempestuous weather, to 
which his vessel was exposed, that she was 
so badly injured as to render probable the 
loss of the cargo of coffee on board? While 
the evidence is full to the effect that a great 
deal of bad weather was experienced, and 
that thereby the vessel made water both on 
her sides and about her rudder casing, there 
is nothing to show that any great injuiy 
had been sustained by the vessel herself. 
The evidence, on the contrary, shows that all 
the necessary repairs were made on her in this 
port for the sum of §95 for caulking, and $ 
for repairing the rudder easing. 

It is impossible to say, in view of the facts 
which have been adduced in evidence, that 
the master was bound to know the extent of 
the damage which the cargo had sustained. 
The latest gales were experienced in the 
month of Januai-y, and it must have been, 
therefore, near the close of the voyage that 
the full extent of the injury was sustained. 
The injury to the rudder casing of the ves- 
sel was only ascertained by an examination In 
this poi-t. It is fair to presume that the mas- 
ter, in the exercise of a sound discretion, pur- 
sued the course which under all the circum- 
stances was deemed most expedient, to pro- 
mote the interests of all concerned. In view 
of the amount of damage actually ascertain- 
ed, it is easy to say what might have been 
done to avoid it. But as it is now impossi- 
ble for us to place ourselves in a position to 
appreciate all the difficulties encountered by 
the master, all our speculations upon the 
propriety of his conduct, must necessarily 
prove unsatisfactoiy. "The contract of the 
ship owner," says Mr. Justice Story, in the 
case of Jordan v. Warren Ins. Co. [Case Xo. 
7,524], "is to carry the cargo to the port of 
destination; but he by no means wariunts 
the state in which it shall arrive, as it may 
be affected by the perils of the seas or other 
perils, against which his contract does not 
bind him. It is no answer to say, that if 
the cargo ;is carried on in a damaged state, 
it will be mined. The true reply is that 
the ship owner has nothing to do with that; 
and that the shippers have no right to throw 
the loss of freight upon him, because the car- 
go is in danger of ruin by a calamity against 
which he did not warrant them." 

After a full and attentive consideration of 
this case, I am of opinion that the master is 
entitled to the freight, and that a decree must 
be entered in accordance with the prayer of 
his libel. It is further decreed that the claim 
for damages be dismissed, with costs. 



Case No. 13,179. 

SOULT v. L'AFRICAINB. 

[Bee, 204.] 1 ,., .. 

District Court, D. South Carolina. May 28, 
1804. 

Courts — TEuiiiTOuiAii Jurisdictiox — Marine 
Leagce from Shore. 

Jurisdiction of district courts of the Unit- 
ed States ascertained by act of congress of 
1794 [1 Stat. 381] to extend to a marine league 
from the coasts or shores, extending to low 
water mark. Shoals covered with water are 
not part of the coast or shore. 
[Cited in United States v. New Bedford 
Bridge, Case No. 15,867; Re Metzger^ Id. 
9,511; The Hungaria, 41 Fed. 111.] 

In admiralty. 

This suit is instituted on behalf of the 
French republic, by their agent of commei'Cial 
relations [John Francis Soult], to pray resti- 
tution of the corvette L'Africaine, her tackle, 
fui'niture and apparel; and also compensatibji 
for damages sustained by her detention. To 
the libel filed in this cause, a claim and plea 
are interposed by William Pindar, commander 
of the brig Garland, a British privateer, on 
behalf of himself and crew, stating that this 
com-t ought not to have cognizance of the 
sevei-al matters mentioned in the libel, be- 
cause they did not take place within the juris- 
diction of this court; the corvette having 
been captured on the high and open seas, not 
within a marine league of any coast or shore, 
of the state of South Carolina, or of any 
coast or shore of the United States. From the 
-pleadings and evidence produced, it appeared 
that the coi-vette L'Africaine had met with a 
gale of wind at sea, on the 22d April last, in 
which she lost her mizzenmast, and sixteen of 
her crew; and was obliged to throw, over- 
board six of her guns and a quantity of pro- 
visions. That, in this situation, she was 
boarded on the evening of the 3d of May, 
off the bar of Charleston, by a pilot, who 
brought her to anchor in six fathoms water, 
her draught of water being too great to per- 
mit his carrying her over the bar, until the 
next tide. It was proved, that early the next 
morning, 4th May, the brig Garland, with a 
ship in company, bore down on the corvette 
as she lay at anchor; and that, on a gun be- 
ing fired from the privateer, the corvette 
stnick her colours, was taken into possession, 
and brought in here, as stated in the libel. . 

BEE, District Judge, The single question 
for the consideration of the comt is, whether 
this capture was made within the waters of 
the United States, or within a marine league 
of the coasts or shores thereof: it being with- 
in those limits only that this court can takis 
cognizance of captures between belligerent 
powers. In determining this point, it will be 
proper fii-st to fix precisely the place where 
this vessel lay at anchor when she was 
captured, which, from the evidence of pilots, 

3 [Reported by Hon. Thomas Bee, District 
Judge.] . .; 
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and a chart of the coast produced in coml:, 
was done \\-ith great accuracy. All the Avit- 
ucsses agree that the corvette was anchored 
in six fathoms water, on the outside of the 
Rattlesnake shoal; the nearest land to this 
shoal appears to be the south end of Long 
Island. From thence to the spot where the cor- 
vette lay at anchor, is, by measurement, near- 
ly six miles. The Rattlesnake shoal, is, itself, 
four miles from land at least. Some of the 
witnesses say it is four and a half; others 
six or seven miles distant from land: and as 
this shoal lay between the corvette and the 
nearest land, the distance is ascertained with 
sufficient precision. 

In the case quoted from Robinson's Ad- 
miralty Reports, Sir William Scott remarks, 
that "an exact measurement cannot easily 
be obtained; but that, in eases of this nature, 
the court would not willingly act with un- 
favourable minuteness towards a neutral 
state, but will be disposed to calculate the 
distance liberally." On similar principles, I 
am also disposed to calculate libei-ally and 
impartially between the parties; which the po- 
sition of the Rattlesnake shoal between the 
nearest land and the vessel enables me to do. 
As that is acknowledged on all hands to be 
foin- miles at least, the question of distance 
as to the marine league from shore is settled. 
But it is contended by the counsel for the 
French republic, that the words "coasts" or 
"shores" being both found in the act of con- 
gress, the jurisdiction ought to extend beyond 
a marine league from the shore, and ought to 
be measured from the coast, which includes 
all the shoals thereon: and this ground was 
much insisted on. 

It was also said that this capture was con- 
tiary to the law of nations, the laws of hu- 
manity, and the treaty with France. Much 
time was occupied in reading a number of 
cases from the law of nations; and reference 
was made to the correspondence of Mr. Jef- 
ferson, when secretary of state, with Messrs. 
Genet and Hammond, the ministers, respec- 
tively, of Fi-ance and England. It is only 
necessary for me to remark here, that this 
correspondence was prior to the 4th June, 
llQi, when the law of congress was passed. 
As to the cases adduced, they shew that the 
'line of jm-isdietion has varied as the several 
nations refeired to thought fit. I believe the 
United States are the only power who have 
fixed, by law, the limits of their maritime 
jm:isdiction. It was argued that this law of 
congress was passed on the spur of the oc- 
casion, and was intended only as an experi- 
ment. It may be so. But though the act was 
originally limited to two years, it was ex- 
tended afterwards to four years; was* finally 
revived without any limitation, and continues 
to be, at this day, the law of the land. It is 
not for this court, exercising a jurisdiction of 
this nature, to take into considei-ation the 
laws of humanity, A vessel, however dis- 
tressed, may lawfully be captured on the high 
seas; and the present question must be de- 



cided not by the law of humanitj', but by the 
law of congress. 

As to the treaty with France, I have ex- 
amined it, and find that it does not at all 
relate to a ease like the present. The 18th 
section does indeed mention "sailing along 
the coasts," but is, nevertheless, totally ir- 
relevant to the question now before us. But, 
in order to prove that "coasts" and "shores" 
have a different meaning, reference is made 
to, the 7th section of the act of 1704, where 
it is said; "And in every case of the capture 
of a ship or vessel within the jurisdiction or 
protection of the United States, as above de- 
fined," &c. and it is contended that in this 
clause the word "jurisdiction" relates to 
coasts, and the word "protection" to shores. 
In answer to this I would observe, that by 
recurrence to the 6th section, we shall find 
that "jurisdiction," as there defined, must re- 
late to captures within the waters of the Unit- 
ed States, about which there could be no dis- 
pute, and "protection" to the marine league. 
With this distinction the several clauses are 
perfectly reconcilable, which they could not, 
otherwise, be. 

Two witnesses were produced to explain the 
meaning of the word "coast," among mar- 
iners. They said the coast included all the 
shoals, stretching out to any distance what- 
ever; and a critical inquii-y was made into 
the distinction between the expressions "off 
the coasts" and "on the coasts." But the act 
by which we must be guided uses neither. It 
says, "from the coasts;" and this significa- 
tion differs, in my opinion, fi*om both the otli- 
ers. If the construction contended for should 
obtain, the marine league would vary with 
every shoal that could be found. At one time, 
it would be three miles from the shore or 
land; at another, ten or twenty miles, accord- 
ing to the extent of the shoal. It would be 
impossible to fix any boundary of jurisdic- 
tion; no two district coui-ts of the United 
States could .detei-mine alike, because the 
shoals lying off the coast or shore of each 
would be found to differ in extent; in cases 
of appeal, the judges of the superior courts 
would be unnecessarily perplexed; and "the 
glorious uncertainty of the law" would be es- 
tablished indeed. 

Much stress was laid on the vessel's having 
taken a pilot on board. Had the law of con- 
gress not defined the distance, and the evi- 
dence fixed it so clearly, I should have been 
inclined, in a case of this sort, as I have 
already said, to reject unfavourable minute- 
ness, and to give a liberal construction. A 
vessel that has taken a pilot near our shores, 
oxight, pnma facie, in my opinion, to be pro- 
tected by our neutral jurisdiction. But, as 
I am bound by the law as I find it, and not 
by what it ought to be, I can only express a 
wish that it may be so amended by the legis- 
lature as to embrace, in future, eveiy bona 
fide case of this sort. 

This is said to be a new case, and one of 
great importance. I view it as such in both 
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lights, and haye, therefore, given it very ma- 
ture consideration: and after a full investiga- 
tion of the matter, -with reference to conse- 
quences both as respects ourselves and foreign 
powers, I am of opinion that the Tvords in the 
sixth section of the act of congress "a marine 
league from the coasts or shores of the United 
States," must have been intended and must 
be construed to the land bordering on and 
washed by the sea, extending to low water 
mark. 

I, therefore, adjudge and decree that the 
plea in bar filed in this canse is relevant, and 
that the libel must be dismissed. But, as it 
appears that the agent of commercial rela- 
tions of the French republic considered him- 
self bound, in his public capacity to prosecute 
this suit, I order that each party pay his 
own costs. 



SOUTEB T. LA CROSSE & M. R. CO. 
Case No. 6,760. 



See 



Case Wo. 13,180. 

SOUTER V. LA CROSSE RAILROAD. 

[1 Woolw. 80.] 1 

Circuit Court, T>. Wisconsin. April, 1865. 

Practice in Equity— Pekforsiakce of Decree — 

Sdbeties— Supersedeas— Bond — Mort- 

gag'e — Right of Possession. 

1. The practice in the courts of equity of the 
United States, does not require that an order 
be made, limiting the time- within which the 
decree rendered in the cause shall be performed, 
before a party may be proceeded against, for 
non-performance of its directions. 

2. When litigants in the federal courts are 
required to give security, their sureties need 
not be residents of the state in which the suit 
is pending. 

3. Owners of the equity of redemption are 
entitled to possession until foreclosure. 

[Cited in Teal v. Walker, 111 U. S. 251, 4 
Sup. Ct. 425.] 

4. If the unsuccessful party to a decree does 
not give a supersedeas bond, he cannot com- 
plain if the decree be enforced, notwithstand- 
ing any injury to which he may be thereby sub- 
jected. 

This was a motion to attach the officers of 
the Milwaukie and St. Paul Railway Com- 
pany, for disobedience of the order of the 
court in respect of the delivery of certain 
property therein mentioned. 

MILLER, Circuit Justice. The motion be- 
fore us is for an attachment for contempt, 
against the president and directors of the 
Milwaulde and St. Paul Railway Company, 
for refusing to deliver the rolling stock men- 
tioned in the order of this court of July 18, 



1 [Reuorted by James M. Woolworth, Esq., 
and here reprinted by permission.} 



1865. To enable us to understand the merits 
of the motion, it is necessary to recount the 
proceedings on which that order was found- 
ed. At the April term of this court, 1864, 
the mandate of the supreme court was filed in 
this case, directing a decree in favor of plain- 
tiffs, for the full amount of theu: bonds and 
interest, less whatever sum might be in the 
hands of the receiver, with provision for one 
year's time for the defendant to pay the re- 
maining amount. If this sum was not then 
paid, a sale of the road and its appurtenances 
was directed. The Miiraesota Railroad Com- 
pany, which owned the equity of redemp- 
tion, thereupon offered to pay into court the 
sum due the plaintiffs, on condition that the 
receiver should be discharged, and the road 
and all its rolling stock be placed in its pos- 
session. A motion to this effect was made, 
and was resisted by many parties; among 
others, by the Milwaukie and St. Paul Rail- 
way Company, which had the actual posses- 
sion of the road and rolling stock. The judg- 
es of this court being divided in opinion on 
that motion, it was overruled; and the cause 
was carried to the supreme court on other 
matters involved in the final decree. Pending 
that appeal, the Minnesota Company filed a 
bill in this court against the St. Paul Com- 
pany, setting forth its own title to the roll- 
ing stock in question, under cei*tain orders 
and decrees of this court, and the claim of 
the latter company thereto; and praying tliat 
its title might be established, and the posses- 
sion delivered. There was a demurrer to 
this bill, and on a hearing, the judges of this 
court were again divided in opinion, and the 
bill was dismissed. An appeal was taken 
from this decree also. 

Both these appeals caipe on to be heard in 
the supreme com-t at the same time; and 
that court held, in the latter suit, that the 
proceedings in chancery, under which the St. 
Paul Company claimed the rolling stock, con- 
ferred no right of, possession; and that, upon 
the allegations of the bill, the Minnesota Com- 
pany was entitled to the relief prayed. As 
the ease had been decided on demurrer, it 
was sent back with leave to the SL Paul 
Company to answer. This they have done, 
and that case is now at issue. In the other 
case, the supreme court reversed the order 
overruling the motion of the Minnesota Com- 
pany, and sent down its mandate directing 
that an order be entered, discharging the re- 
ceiver, and letting the Minnesota Company 
into possession, if, within a time to be fixed 
by the court, it should pay, all that was due 
on the moi-tgage, to foreclose which the suit 
was brought. On the 18th of July last, the 
order was made by this court according to the 
directions of the mandate. On the 1st of Jan- 
uary last, the Minnesota Company paid the 
full amount, interest, and costs that was 
then due on said mortgage; and demanded 
of the receiver and of the St, Paul Company, 
that they should deliver possession of all the 
proper^ which the order of the court called 
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for. The receiver delivered the road and 
all tbe stock that was iu his possession. The 
St. Paul Company delivered a part of the 
rolling stock,— all, as thej' claim, that was 
necessary to enable the Minnesota Company 
to work their road profitably,— but refused to 
fully obey the order of the court by the de- 
livery of all the property. An attachment is 
now asked iu order to the punishment for 
contempt in this disobedience. A part of this 
rolling stock had been purchased by the re- 
ceiver, and was conceded to belong to the 
Minnesota Company and to the St. Paul Com- 
pany, in certain proportions which had been 
fixed by the court. But these proportions had 
reference to the entire value of such stock, 
and no partition thereof had been made. The 
respondents in this motion have delivered 
very nearly thpt proportion, in value, to 
which the Minnesota Company is entitled; 
and have accepted a proposition made by the 
receiver, to appoint two competent persons 
to make a complete division, by whose action 
they profess a w^illingness to abide. I do not 
think any order of this court authorizes the 
receiver solely to enter upon or to execute 
any such arrangement; nor do I think the 
respondents are in contempt in respect of 
their action here complained of. 

As to the remainder of the stock not deliv- 
ered, they set up seveiul grounds of justifica- 
tion for their refusal. One of these is, that 
according to the English Chancery practice, 
another order in addition to the main decree 
is necessary, fixing a time within which the 
decree must be performed, before a party can 
be in contempt for non-performance. How- 
ever this may be in the English chancery, 
which- is always in session, and can always 
issue such orders on short notice, I am sat- 
isfied that, in our pi-actice, where the courts 
hold stated terms of short duration, and 
where the intervening vacations are very 
long, such a rule is inapplicable. If the Eng- 
lish practice were to obtain here, the execu- 
tion, of many orders of the court would be 
delayed until they became useless, and yet no 
punishment attach. Besides, in this ease, the 
time became fixed with sufficient definiteness 
by the payment of the money to the clerk; 
and the very fact that the respondents part- 
ly obeyed the order, shows that they labored 
under no difficulty because the order, which 
they here insist upon, was not made. It is 
said that certain bonds, taken to meet the 
requirements of the court before the property 
should be delivered into the custody of the 
Minnesota Company, were not sufficient. The 
oi'der of the court provides that these bonds 
should be approved by the clerk. He has ap- 
proved the'n. 

It is objected that the sureties live in 
other states. This objection can have no 
force in the federal courts. It would be 
great injustice to require parties, who, in 
order to litigate in the federal courts, must 
genei*ally be non-residents, to give resident 
sureties in large sums. The discretion con- 



fided to the clerk, I am satisfied, was well 
exercised. Moreover, as these bonds are for 
the protection, not of the St Paul Com- 
pany, but , of certain ci-editors of the La 
Crosse and Milwaukie Company, their suffi- 
ciency is of no consequence to these re- 
spondents. The respondents, as a fuither 
excuse for not delivering all of the property 
to the Minnesota Company, say, that since 
the order was made, they have discovered a 
mortgage of the rolling stock, made long ago 
to Bronson, Souter, and Knapp, which is a 
paramount title. This company, however, 
being owners of the equity of redemption, 
are entitled to possession until foreclosure, 
so that the alleged mortgage confei-s upon 
the respondents no right of possession, 
much less does it furnish any justification 
for disobeying the decrees of this court. 
Several other technical, and, as I think, friv- 
olous excuses are given why the respond- 
ents should not be compelled to perform the 
decree. These I shall not notice. 

There is one reason for their conduct, how- 
ever, of Avhich I will speak. I apprehend it 
is the only one on which they have acted. 
They say that they are the real owners of 
the property in dispute; that the same is 
still in litigation, as they are prosecuting ap- 
peals from all the judgments deciding 
against their claims; and that it would be 
oppressive to take the property from them 
pending the litigation, especially as it would 
leave them without stock enough to work 
their road. I am quite sensible of the force 
of these positions, and have given them all 
the consideration which I think they de- 
serve. If I could see that I have any just 
power to interfere, I might endeavbr to mit- 
igate the immediate hardships complained 
of. It is to be observed, however, that this 
claim of respondents to the property Is the 
very matter which was passed upon in the 
decree now to be executed. No supersedeas 
bond was filed to stay the execution of the 
decree, until the appeal could be heard in 
the supreme court. Besides, this veiy de- 
cree was entered in pursuance of the man- 
date of that eoui-t The only title to the 
property yet set up, so far as I know, by 
the respondents, has been declared by the 
supreme court to be invalid; for, as I 
have already shown, the mortgage to Bron- 
son, Souter, and Knapp may never ripen 
into an absolute title in any one; and under 
it the St. Paul Company have no title what- 
ever. That company is not the mortgagee 
therein, nor the assignee thereof. This court 
has decided, at least three times, that the 
St. Paul Company has no title to the pro]?- 
erty. The presumption is in favor of the 
correctness of those decisions. Certainly, in 
this court, I am bound by them. Now, if 
they be sound, it follows, that for nearly 
four years the St Paul Company has had 
wi'ongful possession of this stock. Is it not 
time it should be given up? Suppose, how- 
ever, that these decisions are wrong, and 
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will be finally reversed. Then the property 
will be restored to the respondents in less 
than half the time during -which, if they are 
right, it has been wrongfully withheld from 
the plaintifCs. 

Under the decree which is here complained 
of, the Minnesota Company, on the faith of 
obtaining possession of this property, paid 
nearlj'^ half a million of dollars. They had 
demanded this decree as a condition prece- 
dent for investing so much money in an 
already heavily encumbered road. How can 
this court, with any pretence of justice, 
now say to them, we will not enforce the 
decree by which we assured you protection? 
Every decree of a court which takes prop- 
erty from one man and gives it to another, 
involves a hardship in the mind of the per- 
son dispossessed. In the present case, while 
that hardship may be a very heavy one, 
and work a temporary injury not easily re- 
paired, I see no way, consistent with my 
judicial duty to administer law and justice, 
to avoid enforcing this decree. Were I to 
refuse this motion, I do not see how I can 
■ever hereafter attach any person, to compel 
the performance by him of a decree Avhich 
he may be reluctant to obey. I do not think 
the parties have intended any personal dis- 
respect to the court, and would impose no 
fine or penalty for what is past. I conceive 
It to be the duty of the court now, however, 
to compel obedience to its order by this pro- 
-cess of attachment, and, if necessary, by 
imprisonment. 

MILLER, District Judge, delivered an 
■opinion, which he did not file, in which, 
^mong other things, he said: "I propose 
that some competent person be appointed to 
ascertain the quantity of stock necessary 
fully to operate the road between Milwaukie 
-and Portage, and report thereon j and on 
such report made, the St. Paul Company 
shall furnish such additional stock as may 
be required, and give additional bond in the 
penal sum of say $200,000, with sureties to 
be approved by the court, and conditioned 
for the proper use of the stock in their 
hands, and to pay for the use of such stock 
to such coi-pomtion as may be entitled there- 
to, on the decision of the court on the 'sup- 
plemental bill, and such other matters as 
may be in issue between them. That an at- 
tachment be now granted, but not to issue 
■or be sei-ved, if these conditions are com- 
plied with, within a time to be named." 

MILLER, District Judge, refusing to con- 
•cur in the issuance of an attachment, ex- 
•cept upon the terms of the above proposi- 
-tion, the motion was denied. 
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Case No. 14,311. 

.-SOUTH AMERICA. The (WARNER v.). 
See Case No. 17,190. 
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The SOUTH AMERICA v. WARRAN. 

[21 Betts, D. C. MS. 137.] 

District Court, S. D. New York. 1853. 

Collision — Damages — Demuuragb buring 
Repairs. 
[Demurrage for detention of vessel injured in 
collision cannot be calculated on the basis of 
wliat she was earning per day at the time, not 
being under hire or charter. The proper basis 
is the market value of the hire of the vessel 
for the time of detention. Williamson v. Bar- 
rett, 13 How. (54 U. S.) 101, followed.] 

[This was a libel for demurrage by the 
steamboat South America, Miilan and others, 
claimants, against Sylvester Warran.] 

BETTS, Disti-iet Judge. The commissioner 
reported $20 per day for 22 days demurrage 
during the reparation of the sloop, for inju- 
ries received from the steamboat in the col- 
lision with her. The valuation is placed upon 
the proof that the sloop at the time of the 
collision was earning $20 per day. The crew 
and master remained with the sloop during 
the time she was undergoing repairs, and no 
allowance for that expense or charge was 
made the libellant in the report, other than 
through that valuation of the demurrage 
The libellants except to the demurrage, be- 
cause it represents the probable profits and 
earnings of the sloop and not the proved value 
of her time durhig the detention. The esccep- 
tion is well taken for that cause. In The 
Rhode Island [Case No. 11,745], this court 
held that in estimating damages sustained by 
a collision, the current or supposed earnuigs 
of the injured vessel could not be taken as the 
measure of loss, during the period she was . 
under repair. That decision was affii'med on 
appeal. The supreme com-t lay down the 
rule for the estimation of damages in like 
cases, when the vessel is not on charter, to 
be the market price of the hire of the vessel 
for the term. Williamson v. Barrett, 13 How. 
[o4 U. S.] 101, 112. The judges who dissefited 
from the opinion placed theu* objection on the 
ground tliat no valuation of damages was al- 
lowable beyond the actual damages received 
at the time and place of the injury, and could 
not be computed forward beyond that limit. 
Both branches of the court repudiate the idea 
of giving profits or losses following the injui*y, 
as part of the indemnity, and accordingly, that 
rule ought not to be regarded as open to any 
equitable enlargement which might amount to 
the same thing. Even should it be found 
that the mode of valuation adopted by the 
commissioner would lessen the charge upon 
the colliding vessel in this" case, that consid- 
ei-atiou will not bar her owners the right of 
requiring the report to be made in conformity 
to the mle of law. With all respect it does 
not appear to me that the doctrine admitted 
by the dissentient judges is contravened by 
an allowance ex parte of the actual loss sus- 
tained by the injured vessel, for the time she 
is devoted to being made what she was when 
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the tort "was committed. The illustration of 
the doctrine may seem exaggerated, but the 
principle wojuld be clearly involved by sup- 
posing the sloop was imder day hire and had 
been sunk by collision, and by the application 
of instant means of relief and great exertions 
had been raised and repaired the same day, 
but witli the loss to her of that day's hire. It 
seems to me the last item would go into the 
amount of damages to the ownei", under the 
same principle that gives him the cost of 
raising her, and it is not easy to perceive, 
what principle of law would compensate him 
for her detention a day at the bottom of the 
river which would not equally apply when 
the detention is in a ship-yard. 

Whether or no the views of the members of 
the supreme court are susceptible of recon- 
ciliation, with each other, the law must be 
taten from the doctrine declared by the ma- 
jority. The commissioner ought to have taken 
proof of the market or merchantable price or 
value of the sloop with her equipments in the 
employment in which she was engaged, and 
have allowed the libellant that price for the 
period she was delayed in receiving her nec- 
essary repairs, as she was not at the time 
under a charter or stipulated hire. Excep- 
tions allowed, with costs, and a re-reference 
ordered to estimate the damages on this prin- 
ciple. 



Case No. 13,181. 

The SOUTH AMERICAN. 
[See Case No. 14,311.] 



SOUTH & N. A. R. CO. (VAUGHAN v.). 
See Case No. 16,901. 

SOUTHARD (LYMAN VENTILATING & 
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Case No. 13,182. 

SOUTHARD V. RAILWAY PASSENGERS' 
ASSUR. CO. 

[34 Conn. 574; 1 Bigelow, Ins. Cas. 70.] 

District Court, D. Connecticut. July 6, 1868. 

AccmENT Insokance— Violent ant> AccinESTAi. 
Meaxs— Maxim "Expeessio Units est 
EXCLUSIO Altekios. " 

[1. A rupture effected by the Insured's jump- 
ing from cars, or by running to see if they 
were coining, where he acted for his own con- 
venience, and not from perilous necessity, and 
without stumbling, slipping, or falling, is not 
an injury caused by "violent and accidental 
means." within the condition of an accident 
pohcy.] 

[2. The exception in a policy insuring against 
injuries effected by "violent and accidental 
means" of certain causes named, does not 
broaden the policy so as to include' injuries not 
effected through forcible and accidental means.] 

On submission to SHIPMAN, District Judge, 
as arbiti'ator. 
• [This was an action on a policy of insurance 



by William L. Soutliard against the Railway 
.Passengers' Assurance Company.] 

SHIPMAN, District Judge.i This is a 
claim made by William L, Southard against 
the above-named company, for bodily injuries 
alleged to have been received by him, and by 
reason of which he avers that he was totally 
disabled for a considerable time, and prevent- 
ed from the prosecution of any and every kind 
of business. The claun is founded upon a pol- 
icy of Insurance, issued to the claimant by an 
agent of the company, dated the 21st day of 
February, 1867, and having three months to 
nm. The company not agi-eeing to the claim 
made upon them, both parties have submitted 
the following questions to the undei-signed as 
arbitrator: (1) Did the alleged injury result 
from an accident within the meaning and in- 
tention of the contract? (2) Was the disabil- 
ity a consequence of disease existing prior or 
subsequent to the contract? (3) Is it a case 
of total disability from all kinds of business? 

The contract of insurance made with the 
claimant is as follows: "The Railway Pas- 
sengers' Assurance Company of Hartford in- 
sures William L. Southard, of Portland, 
Maine, against accidental loss of life, in the 
principal sum of five thousand dollars, to be 
paid to his family, or their legal representa- 
tives, within nuiety days after sufficient proof 
that the insured, at any time within the term 
of this policy, shall have sustained bodily in- 
juries, effected through violent and acddental 
means, within the intent and meaning of this, 
contract and the conditions hereunto annexed,' 
and such injuries shall have occasioned death 
within ninety days from the happening there- 
of; or if the insured shall sustain bodily In- 
juries, by means as aforesaid, which shall ab- 
solutely and totally disable and prevent him 
from the prosecution of any and every kind 
of business, then, on satisfactory proof of such 
injuries, he shall be indemnified against loss 
of time, in a sum not exceeding twenty-five 
dollars per week, for a period of continuous 
total disability not exceeding tn'enty-six con- 
secutive weeks from the time of the accident 
and injuries as aforesaid." 

To this main dause of the policy there are- 
attached certain provisions and conditions, 
among which are the following: "Provided al- 
ways, that this insurance shall not extend to 
any injury of which there shall be no visible 
sign, nor to any death or disability which may 
have been caused wholly or in part by bodily 
infirmities or disease, existing prior or sub- 
sequent to the date of this conti-act, or by the 
taking of poison, or by any surgical operation 
or medical ti'eatment for disease. And no- 
claim shall be made under this policy, when 
the death or injury may have been caused 

1 Though this case was one of arbitration, it 
was argued and decided wholly upon legal prin- 
ciples, and the opinion, which was written by 
Judge Shipman, will be regarded by the pro- 
fession as having the authority of a judicial de- 
cision. 
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by dueling, figljting, or wrestling; or by over- 
exertion, or lifting (except in cases of perilous 
necessity); or by suicide (felonious or other- 
wise, sane or insane); or by sun-stroke; or by 
concealed weapons, carried by tbe insured; or 
wben tbe death or injury may have happened 
in consequence of war, riot, or invasion, or of 
riding or driving races, or of unnecessary ex- 
posure to danger or peril, or of violation of tbe 
iTiles of any company or corporation; or when 
the death or injury may have happened while 
Uie insured was, or in consequence of his hav- 
ing been, under the influence of intoxicating 
drinks, or engaged in any unlawful act." 
Also, "The party insured is required to use all 
due diligence for personal safety and protec- 
tion." 

Upon the evidence submitted to me, I find 
the folio wmg facts: In February, 1867, the 
claimant, Mr. Southard, was temporarily so- 
journing, with his family, in Philadelphia, 
and occasionally passmg over the raiU-oad, to 
and from Baltimore, Newcastle, and perhaps 
other places, purchasing and shipping com and 
flour. On the 20th of that month, while on 
tbe road from Baltimore to Philadelphia, he 
was handed an advertisement, purporting to 
be of this company, and had some convei*sa- 
tion with the person who gave him the ad- 
vertisement about insurance of this character 
in which the company was engaged. The next 
day (February 21st) he went to the office of 
the company's agent in Philadelphia, made a 
contract for insurance, paid the premium of 
ten dollars, and took a receipt. The policy he 
received at a subsequent time, and to that we 
must look for the precise contract upon which 
the present daun is founded. The same even- 
ing Southard went by ti-ahi to Newcastle, Dela- 
wai-e, on business, and made an engagement 
to meet a man at the depot the next morning, 
before 8 o'clock, at which time the train start- 
ed. He went to the depot as agreed, but did 
not find the man whom he expected. He went 
on board the train, which passed out from the 
depot, and switched back on a side track, 
when he went to the rear end of the train, 
to inquire of the conductor if he would know 
the man he was looking for. The conductor 
informed him that there were two depots at 
that place, one about three-quarters, of a mile 
distant, and that there was probably some 
mistake between Southard and the man he 
had agreed to meet, as to which depot the in- 
terview was to take place at. At this point 
Southard concluded to leave the ti-ain, and, 
somewhat excited, as he says, jumped ofE from 
the rear end of the train. He felt no shock, 
and walked briskly to the other depot, where 
he found the man be was hi search of. He 
remained there till about time for the next 
train, and then returned to the other depot. 
While going back, he heard what he supposed 
to be the trabi comhig in, started suddenly, 
and ran to where he could see, and found that 
it was not the train, when he walked the rest 
of tbe way to the depot, took the cars, and re- 
turned to Philadelphia. Some time during the 
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journey from Newcastie to Philadelphia, and 
on the same day, he felt pain about one laiee, 
but did not refer it to his movepaents at New- 
castle. After he arrived at Philadelphia, and 
had transacted some busuaess, he called on a 
physician, and consulted him about dyspepsia, 
an old complaint with which he had for some 
time been more or less afflicted. The physi- 
cian, while examining his person, found a par- 
tially developed rupture on his right loin. 
Southard then referred it to his jumphig off 
the cars, or to his running at Newcastie. This 
rupture increased, and finally, for several 
weeks, disabled him from business. For this 
disabiUty he claims a weekly compensation, 
under his policy, for the time it continued. 
The company deny that it is within the scope 
of their contract. 

All the facts m regard to the alleged cause 
of the injuiy are derived from the statements 
of the insured. I assume their correctness, 
and that he was totally disabled for sevei-al 
weeks hi consequence, and proceed to consider 
whether or not the conti-act of msurance cov- 
ered the injury from which he suffered. 

The policy is one of indemnity against 
"bodily injuries effected through violent and 
accidental means, within the meaning of this 
contract, and the conditions hereto annexed." 
Had the terms of the conti'aet stopped at the 
words "violent and accidental means," there 
would be no difficulty, in my judgment, in 
disposing of tbe questions; for there was no 
accident, strictiy speaking. In tbe means 
through which the bodily injury was effect- 
ed. It would not help the matter to call the 
injuiy itself— that is, the rupture— an acci- 
dent. That was the result, and not the 
means through which it was effected. The 
jumping off the cars, or the running, was tbe 
means by which the injury was caused. 
Both were done by the claimant voluntarily, 
in the ordinary way, with no unforeseen, 
accidental, or involuntary movement of the 
body whatever. There was no stumbling, or 
slipping, or falling. There was nothing ac- 
cidental in his movements, any more than 
there was in his passing down the steps of 
his hotel, or in his walking on the street, 
during each of which he might have had a 
sti-oke of apoplexy, or a hemorrhage, a rup- 
ture of a blood-vessel in tbe head or the 
lungs. True, in jumping from the cars and 
running there was more violence, oi', proper- 
ly speaking, more force; but there was no 
more accident than in any ordinary move- 
ments of the human body. How, then, ad- 
mitting the rupture to have been effected by 
jumping from the cars, or by running to see 
if they were coming, can it be said that it 
was caused by accidental, as well as violent, 
means? All the accident there was, was the 
result of ordinary means, voluntarily em- 
ployed, in a not unusual way. 

But the words "violent and accidental 

means" are followed in the policy by the 

words "within the Intent and meaning of 

' this contract and the conditions hereunto an- 
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nexed." Now, we are to consider how far 
the former words are qualified by the other 
parts of the, contract, or by the conditions 
thereto annexed. I have cited from the pol- 
icy all that can have any bearing^ on the 
(piestion. The provision which I have cited 
front the policy excludes from indemnity 
death or injury when caused by dueling, 
concealed weapons, when carried by the in- 
sured, fighting, wrestling, over-exertion and 
lifting (except in case of perilous necessity), 
suicide, sunstroke, and also "death or injury 
happening in consequence of war, riot, in- 
vasion, riding or driving races, unnecessary 
exposttre to danger or peril, or violation of 
the rules of any company or corporation." 
It also excludes "death or injury happeniiig 
while the insured is, or in consequence of his 
having been, under the influence of intoxi- 
cating drinks, or engaged in any unlawful 
act." Now, it may be said that this specific 
exclusion from the scope of indemnity of 
death or injury happening from causes and 
under circumstances expressly set forth 
leaves, by fair implication, death or injury 
from any other causes, and under all other 
circumstances, included in the contract of 
indemnity; thus logically inverting or com- 
plementing the maxim, "Expressio unius est 
exclusio alterius." But in applying this well- 
known rule of constrtiction, reference must 
be had to the main body of the contract, and 
to its subject-matter. It is not, nor does it 
purport to be, a contract of indemnity 
against death or injury effected by all means. 
The cause of the death or injury must, in all 
eases, be "violent and accidental," or the 
event is without the scope of the contract. 
The instrument, by its terms, embraces only 
cases where the elements of force and acci- 
dent occur in effecting the injury. The eas- 
es excluded are only those which belong to 
the same class. The contract declares to the 
insured that, though he may be killed or in- 
jured through violent and accidental means, 
yet, if the calamitj occurs tmder certain cir- 
cumstances, the insurers will not be liable. 
Violent and accidental death or injury might 
occur, and often does occur, under the cir- 
cumstances enumerated in the excluding 
clause. The contract, as I have already in- 
timated, in its broadest scope only embraces 
within its indemnity personal injuries effect- 
ed throtigh forcible and accidental means; 
and the proviso simply excludes from this 
class of injtu'ies all that occur under the cir- 
cumstances enumerated. All others of this 
<;lass are included. 

The degree of violence or force is not ma- 
terial; and had the insured, in this case, in 
jumping from the car, lost his balance and 
fell, or struck upon some unseen object, and 
wounded himself, or, in nmning, had stum- 
bled, or slipped on the ice, his injtiry might 
be attributed to accidental as well as violent 
means, and, asstiming that there was no 
Avant of due diligence on his part, his mis- 
fortune would have been covered by the pol- 



icy. But, as I have already stated, the in- 
jury which he received was in no sense the 
result of accident. He jumped from the ear 
with his eyes open, for his own convenience, 
and not from any perilous necessity^ He en- 
countered no obstacle in doing so. He 
alighted erect on the ground, just as he in- 
tended to do. So in running. He ran from 
no peril or necessity, but for his own con- 
venience, voluntarily, and, from all that ap- 
pears, without stumbling, slipping, or fall- 
ing. In both eases he accomplished just 
what he intended to, in the way he intended 
to, and in the free exercise of his choice. 
No accident of any kind interfered with his 
movements, or, for an instant, relaxed his 
self-control. All that he claims is that, some 
hours after, it was discovered that a muscle 
in the walls of the abdomen had given way 
under the strain to which he had voluntarily 
put it, under circumstances free from all 
peril or necessity. Assuming that this rup- 
ture was caused either by his jumping or 
running, or both does not help the matter, 
unless we call running and jumping acci- 
dents. 

I therefore am of opinion that the alleged 
injury did not result from an accident, with- 
in the meaning of the contract This dis- 
poses of the whole case; and it follows that 
Mr. Southard has no valid claim on the com- 
pany. 



Case No. 13,183. 

In re SOUTH BOSTON IRON CO. 

[4 Cliff. 343.] 1 

Circuit Court. D. Massachusetts, May, 187G. 

Bankruptcy— Re\'iew— Matters DEHOKs Petition 

—P.vKTXEKsiiip— Assets— PARTNEitsnip axi> 

Individual Debts— How Claims Pkoved. 

1. A resolution adopted by the creditors of a 
bankrupt, accepting a certain per cent for his 
indebtedness to them, is a question which is 
subject to review under the revisory power of 
the circuit court, of eases in bankruptcy. 

2. Law and fact may be reviewed, in this 
case, under a petition in due form, if season- 
ably filed, according to the requirements of the 
bankrupt act [of 1867 {14 Stat. 517)], but the 
petition must state specifically the errors com- 
plained of in the ruling or order of the district 
court. 

3. Nothing is open for review but the assign- 
ments of error set forth in the petition. 

4. Although separate creditors of each part- 
ner, as well as the creditors of the company, 
may prove their respective debts when the part- 
nership is adjudged bankrupt, yet the net pro- 
ceeds of the joint estate is to be appropriated 
to pay the copartnership creditors, and the pro- 
ceeds of the separate estate of each partner is 
to pay the separate creditors. 

5. Balances of the separate estates are to 
be added to the joint estate, for the payment 
of the joint creditors, and. after the payment 
of the partnership debts, the balance, if any, 
is to be divided among the several partners. 

6. Creditors of the separate partners have no 
right to participate in a meeting of creditors of 

1 TBeported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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the partnership, notified and held to deter- 
mine whether an offer of compromise proposed 
by the bankrupt partnership shall or not be ac- 
cepted. 

7. Claims against the bankrupt estate may- 
be proved by attorney. 

8. Each of several bankrupts received a sum 
out of the partnership fund; but^ the facts 
were known to the creditors at their meeting, 
when they accepted the debtors' proposition, 
and the resolution to accept the proposition 
ought not to be set aside on that state of facts. 

9. Assignments of errors must be explicit. 

[In the matter of Edward "O. Holmes and 
John W. Blanehard, bankrupts, the South 
Boston Iron Company, petitioners for review.] 

Proceedings in conformity to the conditions 
prescribed in the bankrupt act, relative to 
a composition proposed by a debtor, and ac- 
cepted by the creditors as satisfaction of the 
debts due from the debtor to them, took place 
in the court. Due notice was ^ven. and the 
creditors met and voted to accept the ofEer 
of composition, forty per cent, as proposed by 
the debtors in satisfaction of the debts due to 
them from the debtors. They not only agreed 
to accept the ofiEer proposed by the debtors, 
but they adopted a resolution accepting the 
same, and reported the resolution to the court. 
Objections to the resolution were filed by the 
petitioners as one of the creditors, whereup- 
on the court referred the case to one of the 
registers of the court for hearing and report 
Hearing was accordingly had, and the regis- 
ter reported tliat the resolution adopted by 
the creditors ought to be recorded. Both par- 
ties were again heard, and the court, on the 
27th of March, 187G, directed that the resolu- 
tion should be recorded. Dissatisfied with, 
that adjudication, the opposing creditor, on 
the lltb of April following, filed this petition 
in this court, under the first clause of section 
2 of the bankrupt act, asking this court to 
review and reverse those proceedings, Prop- 
er notice, it was suggested, was not given of 
the intention to seek such a review; but the 
court was of the opinion that the objection 
was not well founded, and the motion to dis- 
miss the petition upon that ground was over- 
ruled. Objection was also made that the 
question involved was not one which was 
subject to review in this court, under the 
section of the bankrupt act giving the circuit 
court a geneial superintendence and jurisdic- 
tion of all cases and questions arising in the 
district court when sitting as a court of bank- 
ruptcy, but the court here was of a different 
opinion, and that objection was overruled. 

E. Avery and L. M. Child, for petitioners. 
Elias Merwin, for bankrupts. 

CLIFFOBD, Circuit .Justice. Creditors of 
a bankrupt may, under the conditions pre- 
scribed in the bankrupt act, resolve that a 
composition proposed by the debtor shall be 
accepted as satisfaction of the debts due to 
them from the debtor. Such resolution, how- 
ever, in order that it may be operative, must 
be passed by a majority in number and three 



fourths in value of the creditors of the debt- 
or, assembled at the meeting notified for the 
purpose, either in person or by proxy, and 
must be confirmed by the signatures thereto 
of the debtor and two thirds in number and 
one half in value of all the creditors of the 
debtor. For the purpose of such a composi- 
tion, creditors whose debts amount to sums 
not exceeding $50 shall be reckoned in the 
majority in value, but not in the majority in 
number. Debts of secured creditors, above 
the amount of such security, are to be esti- 
mated in the same way; but the provision is 
that creditors whose debts are fully secured 
shall not participate in the proceedings with- 
out first relinquishing such securitj'' for the 
benefit of the estate. Unless prevented by 
sickness, the requirement is that the debtoi' 
shall be present at the meeting, and that he 
shall produce a statement showing the whole 
of his assets and debts, and the names and 
addresses of the creditors to whom such 
debts, respectively, are due.. 

Law and fact may both, be reviewed here 
under a petition in due form, if seasonably 
filed in this court in compliance with the 
requirements of the bankrupt act; but such 
petition must state specifically the errors com- 
plained of in the ruling, order, or decree of 
the district court. 

-Errors specifically pointed out are open to 
review, and no othei's. Authority for that 
proposition is found in the twenty-fourth rule 
of the court, and, in the opinion of the court, 
delivered, long before the rule was adopted. 
Littlefield v. Delaware & H. Canal Co. [Case 
No. 8,400]. Apply that rule of decision to the 
case before the court, and it is clear that 
nothing is open for review except the several 
assignments of en-or set forth in the petition. 
Errors are assigned in the petition as fol- 
lows: 

That each of the bankrupt partners has in- 
dividual propertj'' and individual creditors, " 
and that the resolution of compromise refers 
only to the partnership property; but the as- 
signment fails to point out any error of law 
or fact committed by the creditors or by the 
register or by the district court. Separate 
creditors of each partner, as well as the cred- 
itors of the company, may prove their re- 
spective debts, where the partnership is ad- 
judged bankrupt; and the act provides that 
the net proceeds of the joint estate, shall be 
appropriated to pay the creditors of the co- 
partnership, and that the net proceeds of tlie 
separate estate of each partner shall be ap- 
propriated to pay its separate creditors. Bal- 
ances, if any, of the separate estates of the 
respective partners, it is provided, shall be 
added to the joint stock for the payment of 
the joint creditors; and the balance of the 
joint stock, if any, after the payment of the 
joint debts, shall be appropriated to and be 
divided among the separate estates of the 
several pai"tners according to their respective 
right and interest therein, as it would have 
been if the partnership had been dissolved. 
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without any bankruptcy. Grant all that and 
still it by no means follows that the creditors 
of the separate partners have any right to 
participate in the meeting of creditors notified 
and held to determine whether the ofEer of 
compromise proposed by the bankrupt part- 
nership shall or shall not be accepted. In- 
stead of that, the act of congress justifies the 
conclusion that the creditors of the individual 
debtors have nothing to do with that con- 
sultation. Suppose it were otherwise, still 
the better opinion is that the petitioners in 
this case would have no right to complain, 
as they are partnership creditors, and not 
creditors of the individual partners. Nor is 
it contended that the creditors of the indi- 
vidual pai-tners have any right to participate 
in that meeting; but the argument is, that 
the estate of one of the individual debtors is 
greater than what is required to pay his in- 
dividual debts, and that the balance of the 
same, beyond what is re'quired for that pur- 
pose, should have been added to the joint as- 
sets. If that were the fact, it does not fol- 
low that there was any irregularity in the 
meeting of the ex-editors to consider the ques- 
tion of compromise, as it did not appear that 
a.ny such balance would ultimately be found, 
nor that any creditor was excluded from the 
meeting who had any right to be present. 

That all the claims proved at the first meet- 
ing, except one, were proved by an attorney, 
only three of the creditors besides the peti- 
tioners being present. Claims in such cases 
may certainly be proved by an attorney; and 
if so, it follows that the matters alleged in 
that assignment do not afford any ground to 
reverse the decision of the district judge. 

That each of the bankrupts received a large 
sum out of the partnership fund, and that the 
same was concealed by them, and was not 
exhibited by them as a part of the partner- 
ship assets. Evidence was introduced upon 
that subject which, it appears, was fully con- 
sidered by the register and by the district 
judge. Sufficient appears to satisfy the court 
that the facts were known to the creditors 
at their meeting, and that the resolution ac- 
cepting the offer of compromise was under- 
standingly passed with a full knowledge of 
what had been done in that regard by the 
partners. Certain sums had undoubtedly 
been withdrawn by each partner from the 
partnership funds; but the explanations giv- 
en as to the circumstances repel every pre- 
sumption of fraud, and fully justify the ac- 
tion of the creditors and the ultimate decision 
of the district court. 

That the assets of the partnei-ship are much 
greater than shown by the bankrupts. Sup- 
port to that view is attempted to be derived 
by showing that a balance would be left from 



the separate estate of one of the partners 
after the payment of his individual debts; 
but, in the judgment of the court, the assign- 
ment of error is not sufficiently explicit and 
comprehensive to open that question to re- 
view in this case. 

Conclusive proof of that proposition is 
found in what follows in the same assign- 
ment, which shows that the real complaint 
is that the assets of the partnership exhibit- 
ed are valued too low; that "if the same were 
sold by an assignee, there would be realized 
a sum sufficient to paj^ much more than for- 
ty per cent of the debts." Beyond all doubt, 
the petitioners must be confined to errors 
specifically pointed out in the petition. Prop- 
erly construed, the complaint in the fourth 
assignment amounts to nothing more than 
that the assets of the partnership, as exhib- 
ited, would sell for a greater sum than the 
estimated value; and the court is clearly of 
the opinion that the complaint, when so con- 
strued, is not supported by the evidence. 

Attempt is made in argument to show that 
the partnership debts are not as great as the 
estimate; but no such error is assigned in 
the petition, which is all that need be said 
upon the subject. 

Fiuudulent concealment of assets is the 
next charge; but the court is of the opinion 
that the decision of the district judge, to the 
effect that the charge is not proved, is cor- 
rect. 

That it is not for the best interests of all 
concerned that the resolution should be re- 
corded. Enough appears to show that the 
majority of the ereditoi's, and the register and 
the district court, were of a different opin- 
ion; and the court here, after a pretty full 
consideration of the subject, concurs with- 
out hesitation in the conclusion of the dis- 
trict court. 

Three other errors are assigned; but, inas- 
much as they were not pressed in argument 
and are believed to be without merit, they 
will not be separately considered. Finding no 
error in the record, the petition for review is 
denied. 
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Case IsTo. 13,184. 

In re SOUTHER. 

Es parte TALCOTT. 

[2 Lowell, 320; 1 9 N. B. E. 502.] 

District Court, D. Massachusetts. March, 
1874. 

Bankuuptct — Pkoof of Debt — Note — Part Pay- 
ment BY ISDORSER. 

1. If the indorser of a note pays a part of 
the money due upon it to the holder, after the 
bankruptcy of the maker, for a full release of 
his (the indorser's) own liability, the holder 
may prove the note in full against the estate 
of the maker, because he is, in law, trustee 
for the indorser to make such proof, and must 
hold for the benefit of the indorser any divi- 
dends he may receive above the balance re- 
maining due him on the debt. 

[Cited in Ex parte Harris, Case No. 6,109; 
Re Hollister, 3 Fed. ^55; Re Pulsifer, 14 
Fed. 249; Chemical Nat. Bank v. Arm- 
strong, 50 Fed. 805; Stewart v. Armstrong, 
56 Fed. 171.] 

[Cited in Re Meyer, 78 Wis. 622. 48 N. W. 
55; Ex parte Nason, 70 Me. 3GS: National 
Mt. Wallaston Bank v. Porter, 122 Mass. 
310-] 

2. Such a payment is not a discharge of the 
promisor, pro tanto. 

This was a question upon evidence cer- 
tified by the register, concerning the debt 
offered for proof by Frederic Taleott, and 
called lor a 'decision whether the amount 
paid by an indorser of a note, after the bank- 
ruptcy of the maker, and after an affidavit 
in due form had been made by Taleott for 
proving the debt, but before the first meet- 
ing of the creditors, and therefore before the 
debt could be admitted to proof, should be 
deducted from the debt as a payment pro 
tanto. The case was not argued. 

LOWELL, District Judge. The general 
rule undoubtedly is, that the holder of a 
note may prove against all the parties for 
the full amount, and receive dividends from 
all until he has obtained the "whole of his 
debt with interest. It is likewise the general 
rale, that what he has received from one 
party, or from dividends in bankruptcy of 
one party, to the note, are payments which 
he must give credit for if he afterwards 
proves against others. Sohier v. Loring, 6 
Cush. 537; Es parte Wildman, 1 Atk. 109; 
Ex parte Royal Bank of Scotland, 2 Rose, 
197; Ex parte Tayler, 1 De Gex & J. 302. 
I am of op,inion that this latter rule must be 
•confined to cases in -which the payment has 
been made by the person primarily liable on 
the note or bill. The two cases last above 
•cited cover the -whole ground of this inquiry. 
In the former, it was held that such credit 
must be given for dividends received after 
a claim had been made in bankruptcy, but 
before the debt was actually and formally 
proved; and in the latter, that when such 
payments had been made by the drawer of 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



a bill of exchange, and the proof was ofEered 
against the acceptor, still the credits must 
be given. One of the learned justices, how- 
ever, in giving judgment, reserved his opin- 
ion whether the rule would apply if the hold- 
er offered his proof as a trustee for the 
drawer, or for the estate of the drawer. The 
theoiy of this decision is, that no creditor can 
prove for more than his actual debt, as it 
exists at the time of proof, without obtain- 
ing an undue advantage over other creditors. 
The answer attempted to be maintained by 
the creditor in that case, was, that a holder 
may sue for the whole debt at law against 
the party primarily liable, and hold the mon- 
ey for whom it may concern. For this po- 
sition he cited Jones v. Broadhurst, 9 C. B. 
173, then recently decided. The court of ap- 
peal in bankruptcy expressed doubts wheth- 
er Jones V. Broadhurst stated the tnie rule 
at law, and decided that the rule in bank- 
ruptcy, at all events, was well settled against 
it, unless, perhaps, the holder proved that 
he was acting as trustee for some one whose 
liability was subsequent to that of the bank- 
rupt. 

It seems to me, however, that the argument 
in favor of the proof in full was sound. The 
better opinion, at common law is, that pay- 
ment by a dra-wer or indorser does not ex- 
onerate the acceptor or maker, unless the 
promise of the latter was for the accommoda- 
tion of the formei", or there is some other 
equity which makes the note or bill the debt 
of the party who has made the payment, or 
unless he has made it at the request or for 
the benefit of the acceptor or maker. Byles, 
Bills (10th Ed.) 221, and cases there cited. 
If this be not the rule at law, still 1 con- 
sider it to be so in bankruptcy. The stat- 
ute, sect. 19, adopting the equities of the 
case, declares that if a surety, or other per- 
son liable for a bankrupt (and this undoubt- 
edly includes indorsers), pays or satisfies the 
debt, or if he remains liable for the whole, 
or any part of it, he may prove it in bank- 
ruptcy, or require the creditor to prove it, 
in order that he may have the benefit of the 
dividends. This law does not expressly meet 
the present case, because the indorsers here 
have neither satisfied the debt, nor do they 
remain liable to pay it, but they have taken 
an intermediate course, by paying a part for 
a full release of their own liability. Under 
these circumstances, in the absence of any 
stipulation one way or another about the 
maker of the note, who -n'as already a bank- 
rupt, the law will imply that the holder is 
to prove the whole debt; and, if the divi- 
dends are more than enough to pay him in 
full, after crediting to the surety what he 
has received from him, the creditor will hold 
the surplus for the benefit of the surety. 
This, though not within the exact language 
of section 19, is fully within Its spirit. It is 
not", however, as a construction of that sec- 
tion that I find the law, but merely that the 
section recognizes a familiar equity, and 
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takes for granted that a creditor may prove 
the debt notwithstanding payment in whole 
or in part by a surety, because he in fact 
proves as the tnistee of the surety. The pay- 
ment made by the indorser after the malier 
of the note was a bankrupt, cannot be proved 
by the surety as money paid, unless it comes 
precisely within section 19, because it had 
not been paid at the time of the bankruptcy. 
It must either be provable as part of the note 
in the hands of the holder, and for the benefit 
of the indorser, or not provable at all, and 
in the latter case it would not be barred bj^ 
the discharge. This was one of the motives 
for the enactment that the surety may com- 
pel the creditor to prove, und it takes for 
gi'anted, as I have said, that the creditor 
might pi-ove voluntarily. [It has long since 
been decided that an endorser or drawer may 
prove on the note or bill if he has taken it up 
at any time before the final dividend, and 
that being provable the debt will be dis- 
charged. Joseph V. Orme, 2 Bos. & P. N. R. 
ISO; Mace v. Wells, 7 Hoav. [48 U. S.] 272] 2 
The ease of Jones v. Broadhui-st, and tliose 
which follow it on the one side, or differ from 
it on the other, deal merely with the fact, or 
the presumption, whether or not the pay- 
ment is intended to discharge the debt of the 
principal debtor; if not, the right of action 
remains good. The fact in this case is, that 
the surety gave a certain sum for what is 
equivalent to a covenant not to sue him, and 
it is not for the bankrupt to say that his 
debt is thereby paid, when he has not fur- 
nished the means to pay it. In re Ellerhorst 
[Case No. 4,381] ; Downing v. Traders' Bank 
[Id, 4,04G]. Proof admitted in full. 
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Case 'No. 13,185. 

SOUTHERN & A. TEL. CO. v. NEW OR- 
LEANS, M. & T. R. CO, 
[2 Cent. Law J. 88.] 1 
Circuit Court, S. D. Mississippi. Nov., 1874. 

COKPOUATIOXS — FOKEIGS — LkGISLATIVE AOT — "IS- 

HAniTANT OF District" — Federal 

JrKISDICTIO>s. 

1. An act of the legislature respecting a 
corporation originally created by another state, 
will be construed to be a license, or an act of 
incorporation, according to what appears to be 
the true legislative intent, without regard to 
the particular language employed. 

2. The defendant corporation not being a cor- 
poration created by tlie state of Mississippi, is 
for that reason not an inhabitant of, nor is 
it found iu the district. 

3. The circuit court of the United States 
cannot acquire jurisdiction of the person of a 
defendant corporation of a state, other than 
that in whicli the corporation was created? by 
a resort to a state statute licensing the corpora- 
tion on the condition of its submission be sued 
in such state. 

[Cited in StIIlwell v. Empire Fire Ins. Co., 
Case No. 13.449. Cited in brief in Schol- 
lenberger v. Phoenix Ins. Co., Case No. 12,- 
47G.] ^ 

2 [From 9 N. B. R. 502.] 
I [Reprinted by permission.] 



In equity. 



Gaylord B. Clark and A, J. Johnston, for 
complainant. 

W. P. Harris and J. Z. George, for de- 
fendant. 

HILL, District Judge. This is a bill filed 
by the complainant, against the defendant, 
to enjoin the defendant from interfering 
with complainant's agents and employees 
in erecting and operating its line along and 
over defendant's right of way, w^ithin this 
state, and also to compel defendant to trans- 
port complainant's employees and materials 
for the construction of said line, upon pay- 
ment of the usual fare and charges. 

The questions now presented for decision 
are purely jurisdictional. By consent the 
defendant's counsel is permitted to oppose 
the jurisdiction without entering an appear- 
ance, so as to waive service of process; pro- 
cess having only been served upon defend- 
ant's agent appointed to receive service of 
process from the courts of this state. 

It is insisted on behalf of the defendant, 
that it is a corporation under the laws of 
this state, and that complainant also being 
a corporation of this state, both are citizens 
of the state, and consequently this court has 
no jurisdiction of this cause; and that if 
defendant is not a corporation, created by 
the laws of this state, and not a citizen 
thereof, the service of process on the agent 
of defendant, appointed to receive process 
fi'om the courts of the state, is not sufli- 
eient to give this court jurisdiction of the 
defendant. These questions are of vital im- 
portance in this case, and the latter of gen- 
eral importance, as affecting the liability of 
foreign corporations to be sued in the na- 
tional courts. They will be considered in 
the order stated. On the 24th of Novem- 
ber, 1866 [Laws Ala. 1866-67, p. 6], the leg- 
islature of Alabama passed an act incor- 
porating the New Orleans, Mobile and Chat- 
tanooga Railroad Company, of which de- 
fendant is the successor, to extend from 
New Orleans to Chattanooga, passing 
through this state, Alabama and Georgia, 
under sucli restrictions and with such priv- 
ileges as the states through which the road 
was to pass might see proper to grant and 
impose, and conferring upon the corpora- 
tion the usual powers and privileges and un- 
der the usual restrictions. The company 
was duly organized under the powers con- 
ferred. In furtherance of this object, the 
legislature of this state passed an act, ap- 
proved February 7th, 1867 [Laws Miss. 18G(;- 
67, p. 332], i-ecognizing said corporation as 
created by the legislature of Alabama, and 
approving and adopting the provisions of 
the Alabama act of incoi-poration, and con- 
ferring the powers and privileges granted 
by it, and authorizing the company to con- 
struct its line of road over the territory of 
this state, granting all the privileges, and 
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imposing all the restrictions deemed neces- 
sary to protect tlie state and its citizens. 

The question to be determined, is, did the 
legislature intend to create this corpora- 
tion, or only to recognize it as created by 
the legislature of Alabama, and grant it 
such rights as were necessary to enable it 
to construct and operate its road over the 
teiTitory of this state, under the restrictions 
imposed, either of which the legislature had 
power to do? The title of the act, to which 
we have a right to look, in determining it§ 
object and purpose, shows that it was in- 
tended not to create the corporation, but on- 
ly to recognize it as created and then exist- 
ing, and to grant it the necessary rights 
and privileges under the proper restrictions 
imposed. This purpose is more clearly shown 
by the 13th section of the act, which, pro- 
vides that the company can only sue and 
be sued in such courts of the state as are 
courts of record, and in such manner and 
form as corporations of this state can be 
sued. Also that service of process shall be 
on the president, secretary, treasurer, or any 
other memb'er of the board of directors, or 
upon an agent of the company resident in 
this state, and designated to receive such 
process, and requiring the company to des- 
ignate such an agent These provisions and 
restrictions are pretty much the same as 
those required of other corporations, char- 
tered by the laws of other states, and doing 
business in this state. If I had any doubts 
on the question, they would be removed by 
the decision of the supreme court of the 
United States in the ease of Baltimore & 

0. R. Co. V. Harris, 12 Wall. [79 U. S.] Go. 

1, tberefore, must hold that defendant does 
not exist as a coiiporation created by the 
laws of this state, but only operating its 
road, and doing business in this state, un- 
der the powers, rights, privileges and in- 
structions conferred by the laws of this 
State. 

This brings us to consider the last and 
most important question presented. The 
jurisdiction of the courts of the United 
States is derived alone from the constitution 
and laws of the United States, both as it 
relates to the subject-matter, and the per- 
son sought to be brought under their juris- 
diction; indeed the whole machinery of the 
federal judieiaiy system is sepaiute from, 
and independert of, state legislation, and 
necessarily so. [Toland v. Sprague] 12 Pet. 
[37 U. S.] 300; Day v. Newark India-Rub- 
ber Manuf'g Co. [Case No. 3,68.o;] Pomeroy 
V. Now York & N. H. R. Co. [Id. 11,261.] 
It is true, that by different acts of congress, 
certain laws of the states in which the na- 
tional courts are holden, are, for conven- 
ience, adopted in relation to the qualifica- 
tion of jurors, process, practice and modes 
of proceeding, but, in all such cases, it is 
the act of congress which gives validity to 
it, and it is no more than if congress had, 
in terms, enacted such provisions. In order 
22FED.CAS. — 52 



to give this court jurisdiction in suits be- 
tween citizens (and corporations are held to 
be citizens for this piu-pose), the opposing 
parties must be citizens of different states, 
and the pai-ty against whom the suit is 
brought, must be an inhabitant of, or found 
within, the district in which the suit is 
brought, provided, that in some states em- 
bracing more than one district, and the 
defendants reside in different districts, a 
counterpart of the writ may be sent into the 
district in which the court is not holden, 
to bring in the defendant or defendants re- 
siding in such district, but at least one de- 
fendant must reside in, or be served with 
process in the district in which the suit is 
brought. Congress has, by a recent act, au- 
thorized, in special cases, the bringing in 
of non-residents in equity cases to litigate 
their rights to property interests, situate in 
the district in which the suit is brought. 
This is an exception to , the general rule. 
Whilst eoi'porations are now treated as cit- 
izens in tlie national courts, for the pur- 
pose of suing and being sued, they are con- 
fined, in the latter case, to the state of their 
creation, except where a voluntary appear- 
ance is entered, which they may at all times 
do; and when they submit to the jurisdiction 
of the courts of other states, are as much 
bound by their judgments and decrees as if 
created by the laws of such state, or as if 
sued in the state of their own creation. A 
corporation created by one state, and doing 
business in another, is comparable to an in- 
dividual residing in one state and doing busi- 
ness by his agent in another state.. A very 
large portion of the commerce and business 
of this country is carried on and done by 
corporations, extending their operations in 
other states, and which is generally done 
by express legislative license, under such 
restrictions as may be deemed necessary 
for the protection of the state and its cit- 
izens, thus granting the license in the same 
way that they would be protected were such 
corporation one of its own creation, a very 
important one of which is the liability to 
be sued, and that a judgment or decree, 
when obtained in such suit, shall have the 
same force and effect as if rendered by the 
courts of the state in which the corporation 
was created. A corporation may be created 
by the legislatures of two or more states, 
and when so created, will have a legal ex- 
istence in each state so creating it, and may 
be sued in the federal courts of each, pro- 
vided the plaintiff is a citizen of another 
state. But this is different from the pres- 
ent case, or one in which the corporation ex- 
ists in one state, and by expi-ess legislative 
license, or general comity, is doing business 
in another state. 

The agreement to be sued in the courts of 
this state is not an agreement to be sued 
in this court, and cannot, by implication, be 
extended beyond its terms. It is true that 
when sued in the courts of the state, either 
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party may, upon complying witli the re- 
quirements of tlie acts of congress, remove 
the cause into tliis court if the amount in 
controversy be sufficiently large, so that 
that which cannot he done directly, may, 
in this case, contrai-j' to the general rule, be 
done indii-eetly. Congress may, by its leg- 
islation, shorten the road and provide that 
in all cases in which corporations created 
by one state doing business in another state, 
agree to be sued, and to receive process on 
a designated officer or agent in such state, 
that such corpoi'ation shall be liable to be 
sued and to have its process served on such 
agent in the courts of the United States. 
Such legislation, it seems to me, is neces- 
sary, but it has not been made, and this 
court has no power to supply it. The de- 
fendant might appear voluntarily, and if 
so, the jurisdiction would be complete, but 
by agreement the appearance of counsel in 
opposition to the jur-sdietion, was not to 
have that effect. Tlie result is, that the 
restraining order heretofore granted, must 
be set aside, and the cause dismissed at 
complainant's costs, unless the defendant 
shall voluntarily enter an appearance. 

I would be remiss, were I not to express 
my thanks to the able and learned counsel 
on both sides for their extensive research 
and able presentation of the questions pre- 
sented, and my regret that the pressure of 
judicial duties has given me so little time 
to consider the questions, and to refer to 
the numerous authorities read and com- 
mented upon in the argument; but I am eon- 
tent with the conclusions reached. 
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SOUTHERN BANK v. The ALEXANDER 
BIcNEIL. 

[20 Int. Rev. Ree. 176.] 

Circuit Court, S. D. Georgia. Nov. 25, 1874. 

M.\,KiTjjiE LiESS— Loans to Master fok "Dis- 

BUBSEMESTS" — WaIVEK OF LlEN'S. 

[1. Where money was loaned to the master 
in a foreign port after investigation which 
showed the need of it to pay expenses neces- 
sary to enable the vessel to leave port, and up- 
on the master's representation that he needed 
the money for "disbursements," hdd, that the 
lender was entitled to a lien, though he did not 
ask the master what particular payments he 
intended to make, and though the master in 
fact applied part of the money to satisfy claims 
which constituted no lien.] 

[2. A loan of money to the master in a for- 
eign port to pay overdue seamen's wages re- 
sults in a maritime lien, whether seamen's 
wages may or may not be included within the 
terms "repairs" or "supplies."] 

[3. A maritime lien is not lost by suing out an 
attachment in a state court, and causing the 
same to be levied on the vessel, where the 
sheriff does not maintain possession, and the 
action in the state court is voluntarily discon- 
tinued hefore filing the libel in admiralty.] 

[4. A maritime lien is not waived by taking 
drafts on the owner, where the credit of the 
vessel was expressly relied on. and libellant 
offers to surrender the drafts at the trial.] 



In equity. 

Mr. Mercer, for libellant. 
Messrs. Jackson, Lawton and Basinger, for 
intervenors. 



ERSKINB, District Judge. This is a suit 
in rem, instituted by the Southern Bank of 
the State of Georgia against the bark Alex- 
ander McNeil and all persons intervening, for 
advances made, in the city of Savannah, to 
^. W. Leach, master of said bark, to pay off 
existing encumbrances and liens upon her 
to enable her to procure supplies; the mas- 
ter alleging that he was without funds, or 
other available means to procure tliem; and 
upon these representations, and at the request 
of the master, the libellants, on the 27th of 
Mar^li, 1874, advanced to him, on the credit 
of the bark, as well as of the owner and the 
master, .?3,000; said bark being a foreign ves- 
sel, and then lying in the port of Savannah. 
And that on the 16th of May, 1874, the bark 
still continuing at said port and receiving 
cargo, the master represented to the libellant 
that further advances of money would be ac- 
tually necessary to enable him to procure sup- 
plies for the bark, and to discharge and pay 
off certain encumbrances and liens, to en- 
able her to get ready and proceed to sea; and 
in pursuance of such representation and re- 
quest, and after investigation, the libellants 
did furnish to the master the further sum of 
.?2,176— making, in the aggregate, .?5,176— on 
the credit of the bark, as well as the owner 
and master thereof, for the purposes set forth. 
And that the advances were suitable, and 
necessary and proper to accomplish the ob- 
jects for which they were alleged and de- 
clared to have been, and that the said sums 
of money are unpaid. 

Petition was filed by Thompson and Walter, 
libellants, and proceedings were had therein; 
and the bark was sold by order of this court, 
and the proceeds— §10,500 less the marshal's 
costs— brought into the registry, on the 10th 
of August. After this libel was filed, but 
before the sale of the bark, F. Schuchai*dt 
and Sons, of New York, filed in this court 
their claim, intervenmg for their own inter- 
est, to the libel of the Southern Bank of the 
State of Georgia against the bark Alexander 
McNeil, alleging that Kate Jaquenot, of the 
city of New York, then owner of the bark, 
did, on the 16th of April, 1870, at said city, 
being then indebted to intervenors .?3O,O0() 
for money lent and advanced by them to her, 
on the bark, her tackle, etc., and to secure 
them made a mortgage of said bark to them, 
with power, in case the mortgage money or 
any part of it, should remain unpaid after 
one year from the said date, to take posses- 
sion of and sell the bark, at public auction, 
without any proceedings in court, or other- 
wise, said Kate covenanting to make bill of 
sale to perfect title, and which mortgage was 
duly recorded on the 16th of April, 1870, in 
the ofiice of the collector of customs, at the 
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port of New York, where the bark was reg- 
istered; that the Southern Bank of the State 
of Georgia, the libellant, "does not show any 
sort of lien on the bark, nor has it in fact 
SLny lien;" that a sale of the bark has been or- 
-dered in another cause now pending, and they 
pray that the proceeds of such sale may be 
adjudged to them exclusive of said bank. 
The interveners also insist that the libel- 
lants instituted certain proceeding, in a state 
•court, by attachment, against the owner of 
the bark, and caused her to be levied upon. 
And although the sheriff did not maintain his 
possession, nevertheless, the attempt being 
made, it must be taken as conclusive evidence 
that the bank either did not consider it had a 
lien, or abandoned it for what it considered 
the better remedy. 

The evidence of Mr. McMahon, the acting 
president of the bank, Mr, Graybill, the con- 
signee of the bark, and Leach, the master, 
shows that the master, accompanied by the 
•consignee on the 27th of March last, called 
ut the office of the bank, the libellant, and 
told McMahon that he wanted some money. 
Being asked what sum, he replied, "About 
§3,000," stating that the bark had been out 
from home for two years, and during that 
time the crew had not been paid, and that 
he wanted the money to pay them and the 
other necessary expenses of the vessel. Mc- 
Mahon told him to draw his draft either on 
the charterer or the owner, specifying that 
it was for "disbursements," and have it en- 
^oi-sed by the consignee; that it must be 
•drawn in that way, as Mr. GraybiU's credit 
was not good. The latter concurred in the 
statement made by the master, adding that 
the money was necessary for the vessel. 
McMahon further testified that the money 
was lent upon the credit of the vessel. Af- 
terwards, on the IGth of May, $2,176 was 
■advanced upon the master's representations, 
that this additional sum was necessary for 
the vessel's expenses, of same character as 
the first, and, as in the former ease, a draft 
was given for this sum. Graybill, the con- 
signee, was present at the time, and con- 
firmed the statements of the m'aster. The 
whole amount loaned was $5,176. McMahon 
;also swore that the money was paid to the 
master himself, and solely on the credit of 
the vessel; that none of it had been repaid, 
■and that the libellant is ready to surrender 
the di-afts for cancellation and does not look 
to them for payment; the drafts were in- 
•dorsed by Graybill, the consignee; one was 
transmitted, and returned protested. Fur- 
ther, that the master told him he had no 
other means of getting the money, and had 
heen compelled to borrow some from the 
officers of the bark to get to this port; that 
he had tried to communicate with the own- 
er, but could get no reply. McMahon also 
testified that he did not know, until after 
suit, how the money had been applied; re- 
garded bills of ships as best security, be- 
■cause "we look to the ship." Upon cross- 



examination by proctor for interveners, he 
said the master gave him no statement of 
the particular amount he expected to pay; 
did not ask him that question; asked him, 
generally, what he wanted with the money, 
and he said for ship's disbursements. The 
testimony of the consignee corroborated, and 
was to the same effect as McMahon's. Inter 
alia, Graybill said that he had previously 
endeavored to borro-w the money himself 
for the bark from the libellant, but could 
not effect a loan; that the bank lent the 
money in good faith and upon the credit 
of the vessel. Nor is there any real dis- 
crepancy between the evidence of McMahon 
and the master in regard to the manner of 
obtaining the money, and the representa- 
tions he made to. procure ■the loans. An- 
swering an interrogatory, he says: "I bor- 
rowed ?5,176 ii£ currency, from the Southern 
Bank of the State of Georgia, representing 
to the bank, at the time I got it, that it 
was necessarj'- for the vessel's disbursements 
and to pay the crew off, the wages having 
accumulated during this long voyage. By 
'disbursements,' I mean, such outlays as 
were necessary to enable the ship to get 
ready and proceed on her voyage from this 
port" Elsewhere, he says: "The money 
was advanced upon the faith of the vessel 
to pay her bills;" and he further states 
that he made efforts to get the money from 
the owner, as it was his purpose to pay it 
before the vessel sailed. The consignee also 
testified that the bark could not have gone 
off without paying her bills, for which pur- 
pose this money was borrowed from the 
bank. He further said, that the master had 
no means of getting money here, save in the 
way he did; he had none for him, nor could 
he get him any; that the master had tried 
to communicate with the owner, who, ac- 
cording to the ship's papers, was a woman, 
and who, it was said, was in Switzerland. 

Before passing to the principal question,. 
I deem it proper to notice the response of 
the master to a question or two propounded 
by the px'oetor for the mortgagees as to 
what disposition he made of the §5,176. 
His reply was, that he paid $1,600 to the 
old crew; $341 to the old crew remaining 
by the vessel; $75 for shifting berth; $1,- 
492 to his own wages; $300 to Coyne, the 
stevedore; $40 for storing deck load; $473 
for consignees' commissions; $173 for hotel 
expenses; $62 for expenses to and returning 
from New York to consult mortgagees; $15 
for telegi-ara, attempting to communicate 
with owner and charterer; $262 for custom 
house; $14 for harbor fees; $40 carpenter 
and cooper; $15 telegram to charterer; $90 
discharging ballast; $28 for custom house 
and hospital fees; $74 for telegrams to 
mortgagees, charterer, and owner; $10 for 
meat, and $27.48 still due by consignees. 
Pausing to look over these items, it will be 
discovered that he applied about $2,500 to 
pay claims sti-ictly mai-itime or privileged. 
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The other demands paid, — stevedore's ac- 
count, commissions to consignees, his own 
^vages and board, etc., — were not maritime 
liens. This morning I have rendered decrees 
in favor of several libellants, for seamen's 
wages and expenses of board, pilotage, sup- 
plies, etc., amounting in all to over eighteen 
hundred dollars, to be paid from the proceeds 
of the bark in the registiy. The greater 
poition of these privileged debts was either 
due or current when the master received the 
money from the libellants. If the master 
had discharged these liens in addition to 
those of the same rank he did pay, it would 
have shown a proper expenditure of over 
?4,300 of the money advanced by the libel- 
lants. 

Assuming, for the present, as a fact estab- 
lished, that the loan was lawfully made to sup- 
ply wants of necessities of fhe vessel, and 
upon her credit alone, then the presumed hy- 
pothecation must be upheld and the maritime 
lien— which is a kind of proprietary interest 
in the thing— asserted against the vessel, or, 
necessarily in this particular case, by reason 
of her sale, against the fund in the registry. 
And, as the lender upon hypothecation must 
not only act throughout in good faith, but 
must also use reasonable precautions to sat- 
isy himself that the hypothecation is neces- 
saiy, and having done so, if, after the ad- 
vancement of the money to the master him- 
self, he squanders it, or applies it to purposes 
for which loans of this description cannot law- 
fully be made, the rights of the lender are not 
thereby imperilled or affected; for, in such 
case, he is not responsible for any abuse or 
misappropriation of the funds. What I have 
just said is sustained by Sir William Scott, 
in the case of The Jane, 1 Dod. 461. "The 
master," observed that eminent judge, "is a 
person selected by the o'wners themselves; 
they repose trust in him, and hold him out to 
others as trustworthy." This reasoning is 
not confined to persons employed in this ca- 
pacity only, it is common in most situations 
of life; if a domestic servant employed bj'' his 
master to purchase necessaries for the use of 
the house, misapplies goods obtained under 
that pretence, though the authority is abused, 
the master is still liable for his acts. The 
tradesman who supplied the goods is not to be 
a sufferer, unless it could be shown that there 
was collusion with the servant for the pur- 
pose of defrauding the master. It will be re- 
membered that Mr. McMahon, the agent, and 
who, as acting president of the bank, the libel- 
lant, negotiated the loan or loans with the 
master, swore positively that he did not know 
until after suit how the money advanced and 
in the possession of the master had been ap- 
plied. Therefore, resting upon the postulate 
with which this immediate subject began, it 
would follow that a decision should be for 
the libellant The I?ortitude [Case No. 4,953]; 
The Virgin, 8 Pet. [33 U. S.] 538. That sov- 
ereign necessity, good faith between man and 
man, is visible throughout this case, so far, at 



least, as the agent of the libellant and the 
consignee are concerned. And as to the mas- 
ter, so far as he acted pending the negotiation, 
the same commendation would seem to be ap- 
plicable to him also; but his conduct after- 
wards, more especially in appropriating to 
himself for his wages and hotel bills, nearly 
seventeen hundred dollars, closely approaches 
the borderland of suspicion, if, indeed, it does 
not indicate ill faith; for, in his office of mas- 
ter, he must have known that he had no lien 
upon the vessel for his wages or board. The 
veracity of McJIahon, the truth of the state- 
ments and representations of the master, to 
obtain the money, nor the evidence of the con- 
signee of the bark, independent, or confirm- 
atory of, the other two witnesses, has not 
been questioned by the intervenors, or by any 
one else. That McMahon beheved the Joan 
created a maritime lien upon the vessel is be- 
yond controversy. But, notwithstanding his 
belief, still the law requires that a lien or 
privilege be established by proof: by proof 
that the loan was necessary for the vessel— 
necessaiy, in the sense in which that word is 
used, to create an implied hypothecation; or 
the lender must have believed, upon due in- 
quiry and credible representation, the loan to 
be necessaiy; and when proof is made of ne- 
cessity for funds raised, by the master to 
pay for supplies, and of credit given to the 
ship, a presumption will arise, conclusive, in 
the absence of evidence to the contrary, of ne- 
cessity for credit; or the oi'dering by the mas- 
ter of repairs or supplies upon the credit of 
the ship, is sufficient proof of such necessity 
to support an implied hypothecation in favor 
of the ordinary lender to meet the wants of 
the ship, who acts in good faith. See The 
Grapeshot, Wall. [76 U. S.] 129, 141. It 
would be but mere pedantiy and waste of time 
to attempt any enquiiy into the origin of, and 
reasons given for, the nice distinctions which 
may be said to exist between implied hypoth- 
ecation and hypothecation by bottomiy; for 
it is only with the former kind of maritime 
liens or privileges I have to deal at present. 
So I may at once proceed to aiiply one or more 
of these clauses or (if not inaccm*ately speak- 
ing) propositions to the proofs before me. 
And if any one of these clauses or proposi- 
tions is satisfied, there must be a decree for 
the libellant; otherwise not. 

The testimony in this case is quite volu- 
minous. I have given a pretty full and sub- 
stantial recital of it in a former part of this 
opinion. I will now look to it in connection 
with the present question alone, directing the 
mind to the more extended statement just re- 
ferred to. The master stated to McMahon, 
the consignee (who had seen the bark's pa- 
pers) being present, and who concurred in the 
representations and statements of the master, 
that the bark had been out from home for two 
years, and that during that time the crew had 
not been paid, and he wanted about §3,000 to 
paj' them and the other expenses of the vessel. 
At the time of the second advancement, the 
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master— the consignee also being there, and 
confirming his statements— represented that 
this further sum -was necessary for the ex- 
penses of the bai'lc, of the same character as 
the first. He said he had no other means of 
getting money; had borrowed some from his 
ofiicers to get the yessel to this port; had 
tried to communicate with his owners and 
failed in his efforts. The consignee, in liis 
evidence before the court, testified that he 
himself had endeavored to borrow money from 
the libellant for the bark, but had been iinsuc- 
•eessful; that the money was advanced, by the 
libellant upon the credit of the vessel, and in 
good faith; that the vessel could not have 
gone off without paying her bills, and for 
which purpose this money was borrowed; that 
the master had no other means of getting 
money, nor could he himself procure any. 
The master, in his depositions, said that at the 
time he borrowed the money he represented 
that it was necessary for the vessel's dis- 
bursements; that by disbureements he meant 
such outlays as were necessary to enable the 
hark to get ready and proceed on her voyage 
from this port, and that the money was ad- 
vanced upon the faith of the vessel to pay her 
bills. JIcMahon, in replying to a question 
put to him by the intervenoi-s, said that the 
master gave him no statement of the partic- 
ular sum he intended to pay; did not ask 
him that question; asked him genei-ally what 
he wanted with the money, and he said, for 
ship's disbui-sements. 

Argument or illusti-ation Is unnecessary, in 
applying the legal principles announced as 
governing the present question to the proofs 
Jidduced, to satisfy the common or legal mind 
that if there be a doubt (and I do not, after 
^1 careful perasal of the entire testimony, think 
there can be) that the evidence does not di- 
rectly and conclusively prove there was a 
necessity for the money to provide for the 
maritime wants of the vessel, there can be 
none that it has been clearly established that 
McMahon, the agent for the libellant, be- 
lieved upon due inquiry and credible rep- 
resentations the loan to be neeessaiy. At 
each IntervieTv between McMahon and the 
master, Graybill, the consignee of the vessel, 
was present; heard all that passed; was ac- 
■quainted with the wants of the vessel, and 
knew the contents of her papers; had pre- 
viously endeavored to effect a loan for her 
from the libellant; and reasserted and cor- 
roborated the master's statements and rep- 
resentations. Had the consignee himself, un- 
der the facts and circumstances developed in 
this case, advanced the money on the credit 
of the vessel, he could, I apprehend, have 
lawfully accepted an implied hypothecation 
or a bottomry bond upon the bark. In The 
Hero, 2 Dod. 139, it was ruled that a con- 
signee who had given credit for disbursements 
for the vessel, and who, finding that the dis- 
bursements amounted to more than he expect- 
ed, could take a bottomiy bond upon the ves- 
sel. See The Oriental, 3 W. Rob. Adm. 243, 2 



Eng. Law iS: Eq. 546. Writers on maritime 
law generally speak of hypothecation in con- 
nection with repairs and supplies only. These 
ai-e terms of lai-ge import; and, if taken in 
their strict literal and physical sense, it is 
probable that neither the word "repairs" nor 
"supplies" can be said to include "seaman's 
wages." Potentially, one or both may. But 
the subject is not woith a philological pursuit. 
As money may be advanced upon the credit 
of a vessel to make repairs, purchase supplies 
or pay pilotage, why cannot she be pledged 
for money loaned to pay seaman's wages? 
Are seamen not as essential to the vessel as 
cables, anchors, provisions or pilots? More- 
over, their lien for wages is the foremost priv- 
ilege, and adheres to the last plank of the 
ship. 

As to the question discussed concerning the 
attachment, on the 20th June last the bank 
(the libellant) sued out an attachment under 
the state Code against Kate Jaquenot, alleging 
that she owed the bank $5,176 and interest, 
and that she "resides out of the state." The 
writ commanded the sheriff "to attach and 
seize the property of Kate Jaquenot;" and on 
the 23d of Jime the bark was levied upon as 
her propeity; but the sheriff did not maintain 
his possession, and on the 11th of July the 
whole proceedings were voluntarily dismissed. 
This took place prior to the filing of the libel 
here. And the question is, whether the bank, 
by thus levying, waived its privilege upon the 
vessel. The proofs disclose the fact that when 
the master got the money from the bank he 
drew two bills or drafts for "disbursements." 
These were endorsed by Graybill, the con- 
signee. One went forward and was returned 
protested, the other remained with the bank. 
The amount claimed as an account in the 
attachment is the same that the drafts call 
for. McMahon, in his evidence, said that the 
libellant did not look to the drafts for pay- 
ment, and offered to surrender them. The 
general rule is that the drawing of a bill or 
draft or the giving of a promissory note does 
not amount to a waiver of the maritime lien 
or privilege and will be enforced against the 
vessel if the bill or note is surrendered at the 
trial. The Nester [Case Xo. 10,120J ;' Sutton v. 
The Albatross [Id. 13,645]; The Active [Id. 34.] 
See, also. The Guy, 9 Wall. [76 U. S.] 758. 
And whether there is a waiver is a fact for 
the court to settle on all the evidence. In the 
case of The Ohusan [Case No. 2,717], it was 
held that such a bill or note, except in Mas- 
sachusetts, was not prima facie a waiver of 
the lien upon the vessel, unless proved to have 
been so intended from all facts. And see The 
Emily Souder, 17 Wall. [84 TJ. S.] 666. There 
is not any evidence before me, which tends, 
even in the remotest degree, to indicate a 
waiver. Indeed, on the contrary, the testi- 
mony is directly the opposite. The attachment 
alleged the debt to be due on account; but 
had the matter come to a trial the two drafts 
would, necessarily, have been the evidence to 
establish the account. But should it be said 
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that it might have been a debt other than 
(bat leiu-eseuted by the drafts; if so, tlien it 
had no i-ef Pi-enee to the libellant's transactions 
with the hanlc. Pursuing this question any 
further would he quite unnecessary. See The 
Kalorama. 10 Wall. [77 U. S.] 204, where the 
court says: "Suggestion is also made that 
the lien Avas waived by the eommencoment 
of an action for the advances in the state 
court, but the record shows that the action 
is still pendiug, and it is well settled law 
that the pending of such an action is no bar 
to a suit in a federal court." See, also, Leon 
V. Galeeron, 11 "Wall. [78 U. S.] 185, and 
Code, § 3203, and 40 Ga. 592. 

There must be a decree for the libellants for 
?5,17G, with interest thereon from the time 
of the filing of the libel to be paid to the libel- 
lant by the clerk out of the proceeds of the 
sale of the bark in the registry. The clerk 
will also tax the cost for the libellant. The 
mortgage upon the hark for §30,000, held by 
P. Sehuehardt and Sons, who, as often ob- 
seiTed, intervened here and claimed the pro- 
ceeds in the registry, was denied to be val- 
id by Jlr. Mercer, for the Southern Bank of 
the State of Georgia, and by Mr. Guerard for 
other libellants; while Jackson, Lawton and 
Basinger, for intei"venors, insisted that it was 
valid and stibsisting mortgage. I have given 
the question careful consideration, and I am 
of the opinion that the instrument is a good 
and valid mortgage, and entitled to the sur- 
plus remaining in the registry, after the pay- 
ment of all the costs arising out of the sub- 
ject-matter of the several libels filed, and 
after all claims superior in dignity to the mort- 
gage, shall have been paid and discharged. 
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The SOUTHERN HOME. 

[16 Blatchf. 447; i 8 Reporter, 389.] 

Circuit Court, S. D. New York. June 30. 1879. 

Collision — Inevitable Accidext — Lookout — 
Disabled Cuew 

1. A vessel bound to keep out of the way of 
another vessel, and having no lookout, was, in 
this ease, held to be not in fault for a collision 
between the two vessels, because the case was 
one of inevitable accident. 

2. The yellow fever having disabled most 
of her crew, which was adequate, it was proper 
for her to pursue her voyage, without putting 
back or seeking an intermediate port or an- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



ehoring, her precautions, with the remaining 
crew, being reasonable. 

This was an appeal from a decree of the 
district court, dismissing the libel, in a suit 
in rem, in admiralty. This court found the 
foUoAVing facts: "About four o'clock in the 
morning of the 22d of September, 1875, a col- 
lision occurred between the German bark 
Bremen, owned by the libellants, and the 
British schooner Southern Home, three or 
four miles to the eastward of the light ship, 
off Sandy Hook. The Bremen was bound on 
a voyage from Bremen to New York, and the 
Southern Home from San Domingo to New 
York. The wind was somewhat west of 
north, and both vessels were beating in to 
New York, the Bremen being on her star- 
board and the Southern Home on her port 
tack. Both vessels were steering by the 
wind, and close hauled. The weather was 
fine, and the moon shining brightly. The sea 
was tolerably smooth, and the wind steady, 
at a five or six knot breeze. Both vessels 
had their regulation lights set and burning 
brightly. The Bremen was well manned and 
found, and her lookout, who was on duty, dis- 
covered the green light of the Southern Home 
off his port bow, when the vessels were a 
long distance apart. He promptly reported 
it, and the Bremen was kept steadily on her 
course. There was no fault whatever in her 
navigation. She had taken a pilot on board 
about noon of the previous day, to bring her 
into New York, and he was, at the time, in 
charge. The Southern Home left San Do- 
mingo on the 31st of August. She was 
staunch, sti'ong and well equipped. Her crew 
consisted of eight men, all told, to wit, the 
captain, first and second mates, three able 
seamen, one ordinary seaman, and a steward. 
This was sufficient. The steward was not 
well when the vessel sailed and off duty, but 
he kept around until about half an hour after 
they got over the bar, when he went to his 
bunk. When the vessel was well outside and 
had everything set, the captain left the wheel 
and went below, to see him. He appeared to 
have a fever, but the captain did not then 
know it was yellow fever. It afterwards 
proved to be such, and the steward died the 
seventeenth day out The ordinary seaman 
w-as taken down the evening after the ves- 
sel sailed, and the captain the day after. On 
the fourth day out, two of the able seamen 
were taken, and, on the 13th of September, 
the mate- The last seaman was attacked th(» 
day after the steward died. The disease was 
yellow fever. The second mate was then the 
only well man on board, and he navigated the- 
vessel alone and in safety until the night of 
the collision. No attempt w^as made to put 
into any port on the way, or to go back to 
San Domingo. No vessel was signalled on 
the voyage, within signalling distance, and 
no signal of distress had been displayed. On 
the night of the collision, the second mate 
was alone on deck until about three o'clock 
in the morning. All sails were set, except 
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the outer jib, and the foresail had a reef in 
it. The second mate set the gafE topsail 
alone two days hefore. The foresail was reef- 
ed before the mate was taken sick. With 
the exception of the gafE topsail, all the other 
sails had been set a long time. About three 
o'clock in the morning of the 22d, the second 
mate, who had been thii-ty hours continuous- 
ly on deck, navigating the vessel alone, went 
below and called one of the seamen, who ap- 
peared to be better than the others, to come 
up and steer, while he went into the cabin to 
get a little sleep. The man had sti-ength 
enough to keep the vessel steady on her 
course, with the weather as it was, but could 
do but little more. He was instructed to call 
the second mate at daybreak, or before, if he 
saw anythuig, and to keep the course she was 
then on, steering by the wind. The second 
mate then went into the cabin, and lay down 
on the floor to sleep, about twelve feet from 
the man at the wheel. It was too cold to lie 
down with safety on the deck. The captain 
was in his berth in the cabin, at the time, un- 
able to sleep on account of his anxiety about 
the vessel. After the second mate had been 
asleep about half an hour, he was awakened 
by a faint call from the man at the wheel, 
and went immediately on deck. T^Tien he 
got there, the man at the wheel called his at- 
tention to a vessel near by, pointing with his 
finger. He was too weak to speak so as to be 
understood. The mate went to the leeward, 
and saw a vessel and her red light a few 
lengths away, and immediately ordered the 
wheel to port, and ran to help put it over, as 
the man was too weak to do it alone. As 
soon as the wheel was over, he lun and let 
go the main sheet, but, notwithstanding this, 
the collision occurred. All was done that 
could be to avoid the accident, after the sec- 
ond mate came on deck, and no fault was 
committed. The captain heard the call to 
the second mate from the man at the wheel, 
and crawled on Ms hands and knees to the 
deck, but was too weak to sit up or render 
any assistance. All the men were on deck 
who were able to be there. The Southern 
Home was kept steadily on her course until 
the second mate came on deck. A collision 
was then unavoidable. The second mate 
heard a^hail from the Bremen after he got on 
deck. About an hour before the collision, 
tlie vessel had reached good anchorage 
ground on the Xew Jersey coast, but, if the 
anchor had been let go, it could not have 
been raised, in case of necessily, for want of 
a sufficient crew. When the second mate 
went below there were no vessels in sight, 
and there was, apparently, nothing to prevent 
an early completion of the voyage in safety. 
The Southern Home struck the Bremen al- 
most head on, at the mizzen rigging, doing 
much damage. After the collision, a tug was 
procured, and the Southern Home towed to 
the quarantine. All on board, except the cap- 
tain, second mate and one seaman were taken 
to the hospital. The captain remained on 
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board. The three seamen were discharged 
cured, September 30th; and the mate, Octo- 
ber 4th. One of the men went back again 
October 13th, and was again discharged Oc- 
tober 22d." 

William Allen Butler, for libellants. 
Kobert D. Benedict, for claimant. 

WAITE, Circuit Justice. There is here no 
dispute as to facts. The simple question is, 
whether, upon the facts as they are sub- 
stantially conceded to be, a case of inevitable 
accident has, in law, been made out. As be- 
tween the two approaching vessels, it was 
the duty of the Southern Home to keep out 
of the way, and the collision was, no doubt, 
due solely to the fact that she had no look- 
out. The burden of excusing this fault is on 
her. 

It is said, by the supreme court, in the case 
of The Grace Girdler, 7 Wall. [74 U. S.] 196, 
203, that "inevitable accident is where a ves- 
sel is pursuing a lawful avocation in a law- 
ful manner, using the proper precautions' 
against danger, and an accident occurs. The 
highest degree of caution that can be used 
is not required. It is enough that it is rea- 
sonable, under the circumstances." The 
Southern Home was pursuing a lawful avo- 
cation. She sailed from a sickly port, bound 
for a more healthy one, having on board 
what appeared to be a sufficient crew. While 
the steward was complaining, there was noth- 
ing in his ease to indicate special danger. 
A vessel once out of port, with a full com- 
plement of men, is not always required to 
put back if sickness afterwards appears. 
Neither must she, under all circumstances, 
seek an intermediate port for relief. All 
such matters are left to the considerate judg- 
ment of those in command at the time, and, 
if they act with reasonable prudence, in ref- 
erence to the preservation of life and prop- 
erty, they are not to be charged with fault 
simply because an accident afterwai'ds hap- 
pens, that might have been avoided if an- 
other cour'se had been pursued. In this case, 
the vessel was bound for a northern port, 
. where there was every reason to believe the 
disease with which her crew was afflicted 
could be treated under more favorable cir- 
cumstances than at the one she had left, or 
any other she could have entered on her way 
up. That there was no absolute necessity 
for putting back when the sickness broke 
out, is showu by the fact, that the vessel was 
safely navigated with her disabled crew un- 
til she had almost reached her port of des- 
tination, and that only one of her crew died 
on the way. All those who reached New 
York recovered soon after their arrival. It 
is not reasonable to suppose that more could 
have been accomplished in the way of sav- 
ing life, if anything else had been done. An 
attempt to enter another port would have 
exposed the vessel to dangers similar to those 
she encountered while approaching New 



SOUTHERN (Case No. 13,188) 

York. A collision with tlie Bremen would 
have been avoided, but another might have 
occurred. To my mind it is clear, that, un- 
der the circumstances, it was not a fault to 
continue the voyage without putting back 
or turning aside for relief. 

The whole case, as it seems to me, depends 
upon what occurred at or immediately be- 
fore the collision. The vessel was then near- 
ing her port of destination. The weather 
was fine, the sea smooth, and the wind such 
as to make it easy to navigate her. This is 
shown by the conceded fact, that the sick 
man at the wheel, too weak to speak aloud 
and scarcely able to sit up, could keep her 
steady on her coui-se. All sails were set, but 
they were no more tlian could easily be cai-- 
ried. All she actually needed, more than she 
had, was a lookout. Had tliere been one at 
his post, it is almost cei-tain there would 
have been no collision. If she had anchored 
or hove to in that unusual place, a lookout 
would have been as neeessaiy as if she had 
been sailing. In short, so long as she could 
be steered, it was nearly or quite as safe for 
her to go on without her lookout, as it would 
have been to lie still. If she had come to 
anchor, there was no crew to raise it, should 
that become neeessaiy. But, in all cases like 
this, some attention must be paid to the nat- 
lu-al instincts of mankind. The second mate, 
almost exhausted by his days and weelis of 
watching and anxiety, was where he saw 
relief nearly at hand. It would be inhuman 
to charge him with fault in keeping on in- 
stead of anchoring or heaving to, in the midst 
of the circumstances which then surrounded 
him. There Avas no other vessel in sight 
when he went below, and he left strict or- 
ders to be called if anything appeared. He 
was prompt to answer the call as soon as it 
came, and, in seeking his expected hour or 
two of sleep, he was but preparing himself 
for the more active work which would prob- 
ably be required of him when he got nearer 
the entrance of the harbor. He displayed no 
signals of distress, because, until the Bremen 
appeared, there was no one to see them, and, 
when she did appear, there was no one to 
make the display, any more than there was 
to notice her light when it was near enough 
to be seen. "When the second mate came on 
deck he did evei-ything that could be done. 
As soon as he found out why he was called 
he put the wheel to port and let go the main 
sheet. It was not seriouslj'- contended, on 
the argument here, that this was wrong, or 
that anything else could have avoided the 
collision which was then imminent. 

I am entirely satisfied with the correctness 
of the decree below, and an entry may be 
prepared dismissing the libel, with costs. 
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In re SOUTHERN MINN. R. CO. 

[10 N. B. E. (1874) 86.] 1 

District Court, D. Minnesota. 

BaNKKOFTCY— ConPOKATIOSS— COMM EllCIAL PaPBB 

1. A railway corporation may be adjudged 
bankrupt for failure to pay its commercial pa- 
per within the period prescribed by the act fof 
1867 (14 Stat. 517)]. 

2. An obligation given by an officer of a cor- 
poration, signing his own name and aflBxing 
his official position as deseriptio personse, may 
be shown by parol to be the obligation of the 
corporation. 

The petition of Danforth W. Blanchard and 
Samuel D. Arnold, as partners, was Jiled, 
praying that the Southern Minnesota Railroad 
Company be adjudicated a bankrupt. The 
corporation made a motion to dismiss the pe- 
tition on exceptions filed to the petition. 

6. E. Cole, for petitioners. 
Bigelow, Plandrau & Clark, H. J. Horn, 
and GilfiUan & Williams, for respondent. 

NELSON, District Judge. The company 
files exceptions to the allegations of the peti- 
tion, charging acts of bankraptcy, and asks 
that the proceedings be dismissed. It is al- 
leged that this corporation, being a railroad 
company, is not amenable to the banknipt 
law. 

I think the decision of Judge Clifford, in the 
first circuit, in the case of Sweatt v. Boston. 
H. & E. R. Co. [Case No. 13,G84], fuUy es- 
tablishes the character of such companies as 
commercial corporations, and afifirms the ju- 
risdiction of the district courts in banki-uptey 
over them. The circuit court, in this district, 
has followed this decision in the case of Win- 
ter v. Iowa, M, & N. P. R. Co. [Id. 17,890], 
The petition charges as one act of bankrupt- 
cy, that this company, being insolvent, did 
make a sale, gift, or translfer of certain prop- 
erty, rights, privileges, and franchises, with 
intent to delay, hinder, and defraud the cred- 
itors of the corporation. This is ceitainly, 
under the bankrupt law, if true, an act of 
bankruptcy; but it is claimed that the spe- 
cific act or acts as they appear set forth in 
detail, do not sustain the sweeping charge 
preferred. 

Briefly, the petition charges that the South- 
ern Minnesota Railroad Company, by act of 
the legislature of the state of Minnesota, ap- 
proved March 4, 1864 [Sp. Laws 1864, p. 
148], was authorized to create and issue in 
such manner and on such terms as it might 
deem expedient, special stock on any part of 
its railroad or branches, and to make such 
arrangement as it might deem proper with the 
holders of any special stock for the appropri- 
ation of the net earnings of any portion of the 
said road which it may construct or othenvise 
acquire to the payment of dividends on such 
special stock as - may be issued in respect 

1 [Reprinled by permission.] 
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thereto; wMcli appropriation, as made by 
such agreement, shall be effectual to secure 
to the said and future holders of said stock 
the application of such net earnings as in the 
said agreement provided, against any future 
act of said company or any of its general lia- 
bilities, and that the company might make 
sucli agreements as it might deem proper with 
the holdei-s of any such special stock as to the 
administration of the portion, of said railroad 
and the land grant appertaining thereto, to 
which the special stock might pertain, or for 
the separate organization of the stockholders, 
and enabling them, or directors chosen by 
them, to exercise all the powers of said com- 
pany in respect to the portion of the road to 
which such special stock may pertain, etc. 

It is also alleged, that among the valuable 
rights, properties, and franchises held and 
owned by the company, it has the right to 
construct and operate a railroad bridge across 
the Mississippi river, and to extend its track 
over the same, so as to connect its road with 
La Crosse, and with railroads running thence 
east; that the right to constnict this bridge, 
«tc., was conferred by act of congress, Feb- 
ruary 21, 186S [15 Stat. 37], and by act of 
the legislature of Minnesota, March o, 1868 
[Sp. Laws 1868, p. 2], and by act of the legis- 
lature of the state of Wisconsin, approved 
April 8, 1867 [Laws Wis. p. 947]. It is char- 
ged that the company, being insolvent, on Ju- 
ly 23, 1873, did ti-ansfer and assign, with in- 
tent to hinder, delay, and defraud creditors, 
the fi-anchise of constructing and operating 
this railroad bridge, and did create and issue 
to certain persons named in the petition, to 
their use, and that of their sm-vivors and their 
associates, special stock upon so much of its 
railroad and appurtenances as should com- 
prise the bridge so authorized to be built and 
the railroad over the same, and all proper and 
necessary approaches on each side of the 
river, with the machinery, rolling stock, fix- 
tures, franchises, appurtenances, and other 
real or personal property belonging to, or 
which may hereafter belong to the same, to 
the amount of one million of dollars, consist- 
ing of ten thousand shares of one hundred 
dollars each; and also that the company did 
make an agreement with the grantees and 
special stockholders, conferring upon them all 
the rights specified in the act of the legisla- 
ture of the state of Minnesota, of March 4, 
1864, in regard to separate organization, etc. 
It is further charged that this assignment, 
conveyance, and agreement, were without con- 
sideration, and were made wholly for the ben- 
efit of tlie president of the company, and to 
enable him to hold the franchise, as set fortla 
above, free and clear of all debts or claims 
against the company. 

Now, without examining the petition fur- 
ther, I think, that conceding the truth of the 
matters above stated, the coixioration has 
<*ommitted an act of bankruptcy. The crea- 
tion of special stock, and the transfer of the 



same, with all the privileges granted to the 
company by the act of March 4, 1864, was a 
valuable right and property, and conferred tlie 
authority to exercise a certain unincumbered 
franchise which it was not possible for any 
one but the company to do, except when trans- 
feiTed by it in accordance with the above act 
of the legislature. The transfer and assign- 
ment carried with them aU the rights and 
benefits resulting from a contract which the 
company had entered into, and to which the 
ti'ustees of the bondholders, and the receiver 
in possession of the road, were granted per- 
mission, by the United States circuit comt of 
this district, to become parties, so far as to 
bind the interests represented by them under 
certain mortgages issued upon the road; which 
contract makes any final decree for a fore- 
closure subject thereto. The effect of the 
agreement was to exempt this property by 
the express terms of the act from the general 
liabilities of the company, and place it to that 
extent beyond the reach of creditors. While 
it may be conceded that the naked franchise 
to build a railroad or a i-ailroad bridge cannot 
be reached by an execution issued upon a 
judgment obtained in an action at law, it by 
no means follows that where the right to 
transfer such franchise has been granted by 
the legislature, it is impossible for a court 
to compel their subjection to the just de- 
mands of creditors, when an appeal is made 
to its equitable powers. But inasmuch as the 
corporation is subject to all the provisions of 
the bankrupt act, it is certainly possible for 
the district comt, or the register, to make a 
transfer of all of its property, including its 
franchises, and administer its assets in the 
same manner as is provided in respect to nat- 
ural persons. 

In regard to the point urged that it does 
not appear that the petitioners are creditors 
of the corporation, for the reason that they 
aver that their demand is on a ceilain prom- 
issory note, which upon its face is not the 
note of the corporation, but of one Benjamin 
Gr. Lennox, although he signs himself as sec- 
retary and acting treasurer of the Southern 
Minnesota Railroad Company, I think it will 
be foimd that the rule is settled by the su- 
preme court of the United States, in several 
well-considered cases, that parol evidence is 
admissible to show that a note executed by 
an officer of a corporation was intended as 
the promise of the corporation, and that he 
acted within the sphere of his duty,— [Me- 
chanics' Bank of Alexandria v. Bank of Co- 
lumbia] 5 Wheat. [18 U. S.] 326; [Baldwin v. 
Bank of Newbui-y] 1 Wall. [68 U. S.] 241, and 
cases cited,— and that in such cases a suit may 
be maintained in the name of or against the 
corporation, as the case may be. The excep- 
tions are therefore overruled and the motion 
to dismiss denied. 
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SOUTH FORK CANAL CO. v. GORDON. 

r2 Abb. U. S. 479; 1 8 Am. Law Reg. (N. S.) 
279.] 

Circuit Court. D. California. Oct.. 1868. 

Appeal — Reveksai. op Judgment — Rights of 
pukcuaseh. 

1. Tlie mandate of tlie supreme court, upon a 
writ of error or appeal, must be promptly and 
implicitly enforced by the court below, except 
so far as the enforcement may be modified or 
restrained by events occurring subsequent to 
the period covered by the record in the su- 
preme court. 

[Cited in The Sabine, 50 Fed, 217.] 

2. Such events may often modify the manner 
of enforcing the mandate. 

[Cited in The Sabine, 50 Fed. 217.] 

3. If, pending a writ of error or appeal, no 
stay of proceedings having been obtained, pro- 
ceedings are taken to enforce the judgment, 
and property of the defendant is sold under 
them, the purchaser acquires a good title. 

[Cited, but not followed, in Robinson v. Ala- 
bama & G. Manuf g Co., 67 Fed, 193.] 

4. This rule is not a measure of protection 
afforded to strangers bidding at judicial sales 
only, but extends to the parties or their privies. 
It rests upon the principle that a judgment of a 
court having jurisdiction is, however en-oneous, 
efficacious until reversed. 

5. The rule governing the restoration, after 
reversal, is this: that tlie party unsuccessful 
in the court below is to be restored by reversal 
to all things which he lost b.v the erroneous 
judgment or decree, if the title to them has not 
passed by the previous enforcement of the judg- 
ment or decree; and if it has, he is, in such 
case, to have a right of action for a money 
equivalent. 

[Cited in Hays v. Griffith. 85 Ky. 381. 3 S. 
W. 431, and 11 S. W. 306; Kessel v. Zeiser. 
102 N. Y. 119. 6 N. E. 574; Smith v. Zent. 
83 Ind- 87; Thompson v. Reasoner, 122 
Ind. 457, 24 N. E. 223.] 

6. In an action in the circuit court, brought 
to foreclose a lien upon a canal for labor and 
materials furnished in constructing it, the court, 
having jurisdiction of the parties and the sub- 
ject matter, passed upon the amount of the 
indebtedness of the South Pork Canal Com- 
pany to the complainant; upon the existence of 
the lien asserted, and its extent, and adjudged 
that the lien extended to the entire flume and 
canal; and it decreed the sale of the property 
in case payment of the complainant's demand 
was not made by a day designated. The pay- 
ment was not made, and the sale took place, 
the master following, in all particulars, the di- 
rection of the decree. His report of his pro- 
ceedings was not excepted to, and was eon- 
firmed. The complainant was mentioned in the 
decree as a possible bidder, and provision made 

1 [Reported by Benjamin Vanghan Abbott. 
Esq., and here reprinted by permission.] 



for crediting his bid on the amount adjudged' 
due to him. The master reported that H., the- 
assignee of the complainant, bct-ame the pur- 
chaser, and when the report was confirmed, the 
master was directed to execute to him a deed 
of the property. Held, that the purchaser ac- 
quired a title to the premises which could not 
be divested by a reversal, in the supremo court, 
of the judgment; although such reversal pro- 
ceeded upon the ground that the lien established 
by the complainant extended to a portion of 
the canal only, and that tlie^ judgment was erro- 
neous in directing the whole to be sold. 

Motion for entry of a decree to carry into 
effect the mandate of the supreme court upon, 
an appeal. 

This suit was in the nature of a bill in equi- 
ty by George Gordon against the South Fork 
Canal Company, and others, to enforce a lien, 
claimed under the statutes of California, for 
labor and materials furnished by the com- 
plainant in the construction of tliat portion of 
the company's canal which extended from sec- 
tion seventeen to section twenty-live inclu- 
sive; a distance of about nine miles. On 
March 16, 1853. the complainant and one Kin- 
yon contracted with the South Fork Canal 
Company, for the construction of the canal 
proposed by the company. By the agreement 
the work was to be completed bj- July 1, 
1853; and it was promptly commenced by 
the conti*actors. The contract called for 
monthly estimates and payments. The first 
installment was paid by the company but 
they wore unable to pay those which after- 
wards accrued. By this failure the contract- 
ors were rendered unable to pay hands, and 
were compelled to abandon the work. They 
thereupon filed a notice, pursuant to a stat- 
ute of the state of California, claiming a lien 
upon the canal for the sum of one hundred 
and six thousand four hundred and eighteen 
dollars, then due for their labor and mate- 
rials; and afterwards filed a similar notice 
claiming a further lien. To enforce this lien, 
the present suit was brought, Kinyon having 
released his right. The defendants demurred 
to the bill, as originally filed; and the de- 
murrer was sustained, for want of proper 
averments to give jiu'isdietion. The bill be- 
ing amended in that respect, a plea was in- 
terposed contesting the validity of the lien 
claimed by the complainant; and this issue, 
having been argued before McAllister, Circuit 
Judge, was determined in favor of the com- 
plainant. His opinion is reported, Gordon v. 
South Fork Canal Co. [Case No. 5,621]. 

Tlie cause was afterwards brouglit to hear- 
ing upon pleadings and proofs, when an inter- 
locutory decree was rendered at October term, 
1864, bj' which it was adjudged that the de- 
mand of the complainant for the work per- 
formed and materials furnished in the con- 
struction of the canal of the defendants, from 
section seventeen of the canal to section twen- 
ty-five inclusive, under the contract of March 
16, 18-53, was, to the extent of reasonable 
value, a lien upon the portion of the canal 
constructed paramount to all other liens set 
forth in the pleadings; and it was referred 
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to a master to tate and state an account of 
the value of such work and materials, and to 
ascertain the amount paid to the complainant, 
and report the same to the court. The mas- 
ter was also directed to compute the amount 
of interest due on the estimated value of the 
work and materials, from June 13, 1853, to 
the date of the computation, at the rate of 
ten per cent, per annum. In December, 1864, 
the master made his report; and no excep- 
tions heing taken to it by any of the parties, 
it was confirmed. The master found the val- 
ue of the work bestowed and the materials 
furnished in the construction of the canal, 
from section seventeen to section twenty-five 
inclusive, to be seventy-six thousand five hun- 
dred and ninety-eight dollars and eighty-nine 
cents, and the amount paid to the complain- 
ant upon the contract to be six thousand two 
hundred dollars, and he computed the inter- 
est due on these sums up to November 30, 
1862. The master also found the value of 
what he termed preliminary work and ma- 
terials, that is, for work done and materials 
furnished in preparation for the construc- 
tion of the canal; but the circuit court held, 
on the motion to confirm this report, that no 
lien could be claimed for these, but it must 
be limited to work and materials which ac- 
tually entered into the thing constructed; and 
it would therefore be allowed only for the 
amount of seventy-six thousand five hundred 
and ninetj'-eight dollars and eighty-nine cents, 
with interest, deducting the amount paid, as 
above stated. 

Upon the motion to confirm this report, how- 
ever, the question was urged upon the court, 
whether the lien to which the complainant 
was entitled was restricted to those sections 
of the canal upon which his labor and mate- 
rials had been particularly bestowed, or 
whether it extended to the entire work. The 
following is so much of the opinion of the 
court as relates to this question: 

FIELD, Circuit Justice (after reciting 
previous proceedings and determining the 
amount for which a lien might be decreed). 
The more important question for determina- 
tion is whether tlte lien shall be declared to 
extend upon the entire line of the canal, and 
be enforced against the whole, or be de- 
clared to exist upon the sections actually con- 
sti-ucted under the contract, and be enforced 
only against that portion. 

In the interlocutory decree a lien was only 
declared to exist upon the sections named. 
Our attention in considering the cas6 had 
been especially directed to the question of 
the existence of any lien, and little had been 
said by counsel on either side as to the extent 
of the canal upon which the lien, if declared, 
would attach. Upon the final hearing our 
attention has been particularly called to this 
matter, and from the reading of the statute 
we are satisfied that we erred in limiting 
the lien to the particular sections named. 
The canal is to be regarded as an entire 
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thing— as a building is to be regarded to 
which additions or repairs are made. The- 
lien is obviously not restricted to the wing 
added, or the chamber or roof repaired, but 
extends to the whole structure. The statute 
of April 12, ISoO, provides that "all master- 
builders, mechanics, lumber merchants, and 
all other persons performing labor or furnish- 
ing materials for the construction or repairs 
of any building or wharf, shall have a lien, 
separately or jointly, upon the building or 
buildings or wharf which they may have 
consti-ucted or repaired, or for which they 
may have furnished material of any descrip- 
tion, to the extent of the labor done, or ma- 
terials furnished, or both." Laws 1850, c. 
87, § 1. 

And the statute of May 17, 1S63, declares 
that the previous act of 1850 "shall be so 
extended as to include in its provisions 
bridges, ditches, flumes, or aqueducts con- 
structed to create hydraulic power or for 
mining purposes; and all master-builders,, 
mechanics, contractors, journeymen, or la- 
borers, and all other pei-sons performing 
labor or furnishing materials for or employed 
in the construction or repair of any bridge, 
ditch, flume, or aqueduct aforesaid, shall 
have the same lien, subject to the same pro- 
visions and regulations as in and by said act 
is provided for liens upon buildings and 
whai-ves." Laws 1853, c. 148, § 1. 

,4^fAvill be perceived, by this last act, the 
lien is given upon the bridge, ditch, flume, or- 
aqueduct,— that is, upon the whole of each 
work, not upon a part of either,— where labor 
is performed or materials are furnished for- 
or employed in their construction or repair. 
It is not essential to create the lien that the 
labor or materials should cover the entire 
work; the lien goes upon the whole for the- 
construction or the repair of any portion. 

The statute leases no room for doubt on 
the question presented, but determines it in 
favor of the complainant. 

And there is nothing in the adjudication of 
the interlocutory degree, which prevents the 
extension of the lien on the final hearing. A 
court of equity can, at such hearing, or at any 
time before, enlarge or restrict or otherwise 
modify the provisions of its interlocutoi-j' 
orders or decrees, either upon the petition of 
the parties, or upon its own further conside^'^ 
ation of the law and the evidence. The 
whole case is under its control until the final 
decree is rendered. Calk v. Stribling, 1 Bibb, 
123; Cook V. Bay, 4 How. (Miss.) 485. 

A decree will be entered extending the lien, 
and directing a sale of the entii-e canal, and 
the application of the proceeds to the pay- 
ment of the demand of the complainant, as 
stated in this opinion. 

From the decree entered in conformity to- 
this opinion the defendants appealed to the 
supreme court. A bond for costs on appeal 
was executed; but no supersedeas was ob- 
tained or asked. Proceedings under it were 
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therefore prosecuted; a sale was made, and a 
j-eport thereof confirmed. 

The appeal being brought to a hearing in 
tlie supreme court, that court, while holding 
the decree below correct in other respects, 
iidjudged it erroneous in extending the lien 
of the complainant to the entire canal; hold- 
ing that such lien must be restricted to the 
particular sections constructed by the com- 
plainant. It therefore reversed the decree 
appealed from, and remanded the cause to 
this court, with directions to enter a decree 
in conformity with its opinion. The decision 
is reported, 6 Wall. [73 U. S.] 361. Justices 
Field, Grier, and Miller, dissented. 

The defendants now apply for the enti-y of 
a decree pursuant to this decision. 

FIELD, Circuit Justice, after stating the 
proceedings in the cause, proceeded as follows: 

The defendants have filed the mandate, and 
now ask not only obedience to its commands, 
but also that the sale made under the decree 
reversed be set aside, and the property sold 
be restored to them. The purchaser at the 
master's sale and his vendee appear in opposi- 
tion to the latter application. 

Obedience to the mandate of the supreme 
court will always be rendei-ed by this court. 
It wUl be a prompt and implicit obedience; 
but we trust it will be, as it should be, an 
intelligent, not a blind obedience. The judg- 
ments of that tribunal are founded upon therec- 
ords before it, and those judgments will be un- 
hesitatinglj' enforced, except as their enforce- 
ment may be modified or restrained by events 
oeem-ring subsequent to the period covered by 
the records. That such events may modify, 
^nd often do modify the mode and manner of 
enforcement, is well known to all members of 
the profession. The death of the parties, par- 
tial satisfaction, changes of interest subsequent 
to judgment, and sales upon the judgment 
pendmg the appeal, are instances where this 
result is frequently produced. 

The decree which this court will enter under 
the mandate of the supreme court will, like 
the previous decree, adjudge, as the amount 
due, the sum reported by the master, with in- 
terest; but it will declare that it is a lien only 
upon that portion of the canal which is em- 
braced between sections 17 and 25 inclusive, 
which were constructed by the complainant. 
Whether it will go further, and order the en- 
forcement of such lien by directing a sale of 
the particular sections, will depend upon the 
effect of the reversal of the decree upon the 
previous sale; and this brings us to the second 
part of the defendant's motion. 

There is some contradiction in the adjudged 
■cases as to the effect of a reversal of a judg- 
ment or decree upon rights acquired under it. 
This contradiction has arisen principally, if not 
entirely, fi'om not distinguishing between the 
effect of the reversal upon the rights of the 
parties with respect to the subject matter in 
controversy, and its effect upon rights acquir- 
ed on proceedings taken for its enforcement; 



and yet the difference in the operation of the 
reversal in the two cases is obvious, and need 
only be stated to be recognized. 

For instance, it is adjudged that the defend- 
ant is indebted to the plaintiff in a certain sum 
of money, and that the plaintiff recover the 
same. Here the operation of the judgment 
is to determine the fact of indebtedness, as 
Avell as to authorize the use of the means pro- 
vided by law for its collection. The reversal 
of the judgment changes the entire relation of 
the paities; it recalls the affirmation of in- 
debtedness, and denies its existence. If such 
supposed indebtedness has been collected 
whilst the judgment remained in force, the 
reversal necessarily requires that restitution 
should be made. 

On the other hand, if whilst the judgment 
remains unreversed proceedings are taken for 
its enforcement, and property of the defend- 
ant is sold imder them, the purchaser acquires 
a good title. The judgment being valid, and 
its enforcement not being stayed, all persons 
relying upon it are protected; for it is a gen- 
eral principle that a judgment rendered by a 
court having jurisdiction of the parties and 
subject matter, however erroneous, is, until re- 
versed, as efficacious for all pui-poses as 
though approved by the highest tribunal of the 
land. To the errors which the court may 
have committed in its rendition, persons trust- 
ing to its protection need pay no attention. 
Were it not so, the judgment would be of no 
avail to the successful party until it has been 
approved by the highest appellate tribunal, 
or until the time to appeal has expired. The 
doctrine in this respect is well expressed in 
Gray v. Brignardello, 1 Wall. [68 U. S.] 627. 
In that ease it appeared that certain real prop- 
erty had been ordered sold by one of the dis- 
trict courts of California, in a suit brought to 
settle an alleged copaxinershlp between certain 
parties, one of whom had died intestate. The 
court adjudged that a copartnership had exist- 
ed between the parties named, and that the 
real property in question belonged to such co- 
pailnership, and directed its sale. The prop- 
erty was accordingly sold. Subsequently, the 
supi*eme court of the state revereed the decree, 
holding that the alleged copartnership was not 
established by the proofs. The heirs of the de- 
ceased party then brought ejectment in the 
circuit court of the United States, for parcels 
of the property sold. In that court and in the 
supreme court, where the case was subse- 
quently carried, it was contended by their 
counsel that the decree authorizing the sale 
having been reversed, the sale fell with it; 
but the court in reply, said: "It is a well set- 
tled principle of law, that the decree or judg- 
ment of a court which has jurisdiction of the 
person and subject matter, is binding until 
reversed, and cannot be collaterally attacked. 
The court may have mistaken the law or mis- 
judged the facts, but its adjudication, when 
made, concludes all the world until set aside 
by the proper appellate tribunal. And, al- 
though the judgment or decree may be re- 
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versed, yet all rights acquired at a judicial 
sale while a decree or judgment was in full 
foi-ee, and which it authorized, will he pro- 
tected. It is sufficient for the buyer to know 
that the court had jurisdiction, and exercised 
it, and that the order on the faith of wHich 
he -purchased was made, and authorized the 
sale. "With the errors of the court he has no 
concern." 

But whilst this doctrine is admitted to 
he iu general correct, it was contended on 
the argument that it applies only to sti-angers 
to the judgment or decree, and does not ex- 
tend to parties or their privies. And ex- 
pressions were cited from various opinions 
of different judges, to the effect that by the 
reversal the defendant or unsuccessful party 
in the court below is to he restored to all 
things which he lost by the erroneous judg- 
ment or decree, and that protection is af- 
forded to strangers at judicial sales in order 
to encourage bidding. Expressions of this 
kind may be very just and appropriate in 
connection with the particular facts of the 
special cases in which they are used; but they 
do not express a rule applicable in all eases, 
or furnish the tme reason for the protection 
extended to purchasers at judicial sales. The 
principle that the defendant or unsuccessful 
paiiy in the court below is to be restoi'ed to 
all things which he lost by the eiToneous 
judgment or decree, cannot apply to those 
things the title of which may be transferred 
by proceedings taken for the enforcement 
of the judgment or decree when its enforce- 
ment is not stayed pending the appeal. The 
restoration in specie in such cases being im- 
possible without infraction of the principle 
by which judgments of courts ai-e upheld and 
enforced, it follows that the right which the 
reversal gives must be that of action to re- 
cover an equivalent for the lost thing. And 
perhaps the rule may be stated thus: That 
the defendant or unsuccessful party in the 
court below is to be restoi-ed, by reversal, 
to all things which he lost by the erro- 
neous judgment or decree, if the title to them 
has not passed by the previous enforcement 
of the judgment or decree; and in such case 
he is to have a right of action for a money 
equivalent. The i-ule, as thus stated, would 
leave the parties to take advantage of the 
proceedings for the enforcement equally with 
third persons. There is no reason why they 
should not have the same protection extended 
to them as to strangers. The judgment or 
decree is equally binding upon all, and should 
be equally efficacious for protection. When 
the judgment or decree directs a sale of prop- 
erty of the defendant, it may be regarded as 
a power of attorney to the officer charged 
with its execution created by the law, and, 
like any other power, sufficient to give va- 
lidity to the acts of the officer until the power 
is revoked by the reversal. There is no pro- 
hibition in the law, or objection in the reason 
of the thing, against a party taking advan- 
tage of the proceedings had for the enforce- 



ment of the judgment which he has recovei*- 
ed. Strangers are protected, not because a. 
contrary rule would discourage bidding, but 
because they have a right to rely upon the 
validity of the judgment, and invoke its pro- 
tection for all acts done under it whilst it is 
in force, and for the rights they have ac- 
quired thereby. That the rule also has the 
effect of encouraging bidders at xhe sale is 
evidence of its wisdom, but is not the 
reason of its establishment. In Parker v. 
Anderson, 5 T. B. Mon. 455, real property 
belonging to one Parker had been sold under 
a decree of a court of equity which was sub- 
sequently reversed. At the sale one Ander- 
son became the purchaser; and after re- 
versal, in a suit brought by the heirs of Par- 
ker against the heirs of Anderson, the court 
below refused to compel a sun-ender of the 
title of the property. The court of appe:ils 
of Kentucky, where the case was taken, held 
the ruling correct. , 

"The decree," said that court, "jinder which 
both the legal and equitable title was derived, 
it is true has since been reversed by the deci- 
sion of this court; but neither from analogy 
to legal proceedings, nor the principles and 
usages of equity, can the reversal of the de- 
cree under which the lot was sold and the^ 
title conveyed authorize a court of chanceiy 
to decree a reconveyance of the title so ob- 
tained.' The doctrine is well settled at law, 
that an estate sold under a writ of fieri facias 
will be retained by the purchaser, though the 
judgment upon which the execution issued 
may be afterwards reversed; and the rule- 
is the same in equity, where land is sold 
under the decree of a court of equity, and 
the decree is afterwai'ds reversed. After 
the reversal of a judgment at law, or the 
decree of a court of equity, the person prejxi- 
diced by the decree is entitled to the proceeds 
of the estate sold, either under execution 
upon the judgment, or in obedience to the. 
judgment, or in obedience to the decree; and 
it would, no doubt, be competent for a court 
of law or equity to compel restitution of the 
money for which the estate sold. But both 
law and equity guard, with great circum- 
spection, the interest derived by purchasers 
under the processes of courts of law, or the 
decrees of courts of equity; and unless there 
be unfairness in the transaction, the title 
which the purchaser acquires, either by the 
sale of an officer acting under a fieri facias 
at law, or the sale of a commissioner acting 
under the decree of a court of equity, will 
never, upon the reversal of a judgment or 
decree, be disturbed. 

"The rule was, in argument, admitted to- 
be, in the geneiul, correct; but it was at- 
tempted to limit its application to purchas- 
ers who are neither parties nor privies to 
the judgment or decree under which the sale 
is made. The reason for such a limitation 
of the principle is not, however, perceived 
by us, and we have met with no adjudged 
case, either at law or equity, wherein any 
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such exception to the rule has been made. 
The parties to a jiidgment or decree are, 
equally with all others, at liberty to bid and 
purchase property exposed for sale under the 
■authority of a judgment or decree, and there 
is the same reason for protecting the same 
interest acquired by a party under a pur- 
chase as tliat of a stranger." 

With the views thus forcibly expressed we 
fully concur. 

The only case which at all conflicts with it 
to which we have been referred, is that of 
Reynolds v. Harris, decided 'by the supreme 
court of this state (14 Cal. G67). The cir- 
cumstances of that case are peculiar. Sepa- 
rate parcels of real property, consisting of 
mining canals and ditches, had been mort- 
gaged by different parties to secure the same 
indebtedness. The decree of forclosure di- 
rected the sale of the property upon terms 
variant from those prescribed by the stat- 
tTte, and in such a manner as to defeat the 
right allowed by the law of the state of some 
■of the mortgagors to redeem the separate par- 
cels mortgaged by them. 

At the sale, the mortgagee and complain- 
11 nt in the foreclosure pui'chased the entire 
property— two of the parcels mortgaged be- 
ing struck off together upon one bid— and 
received the officer's certificate of the sale — 
a certificate which would entitle him to a 
deed at the end of six months, if no redemp- 
tion were made in the mean time; but which 
redemption, from the manner of sale, was 
impossible with reference to one of the par- 
cels. The amount to be paid to redeem the 
separate parcels could not be ascertained, as 
they were sold together. The certificate of 
sale and the decree were subsequently as- 
signed to Harris. Afterwards the decree 
was reversed so far as it directed the sale, 
and on petition of defendants the sale was 
set aside, and the credit allowed for the 
amount bid vacated. 

It will be thus seen that the sale was not 
perfected when the proceedings were set 
aside, and upon this fact, together with the 
departure in the sale from the directions of 
the statute, the action of the court may be 
sustained. But there is much in the opinion 
which we think requires qualification, and 
which, without qualification, we are satis- 
fied, from the extended examination we have 
given to the authorities, is unsupported by 
any well considered adjudication. We find 
no case which draws the distinction there 
taken between parties and strangers, and 
makes the upholding of a judicial sale, after 
reversal of the judgment or decree under 
which it was made, depend upon the char- 
acter of the purchaser. 

If now we test the question presented by 
the application before us, we shall find it one 
of easy solution. This court, in rendering 
its decree of September, 1865, had jurisdic- 
tion of the parties and of the subject matter. 
It passed upon the amount of indebtedness 
of the South Fork Canal Company to the 



complainant, upon the existence of the lieu 
asserted, and its extent. It adjudged that 
the lien extended to the entire flume and 
canal, and it decreed the sale of the property 
in case payment of the complainant's demand 
was not made by a day designated. The 
payment was not made, and the sale took 
place, the master following in all particulars 
the direction of the decree. His report of 
his proceedings was not excepted to, and 
was confirmed. The complainant was men- 
tioned in the decree as a possible bidder, and 
provision made for crediting his bid on the 
amount adjudged due to him. The master 
reported that the assignee of the complain- 
ant, Hosmer, became the purchaser, and 
when the report was confirmed, the master 
was directed to execute to him a deed of the 
property. If Hosmer and his grantee can- 
not, under these circumstances, trust to the 
title thus acquired, it is difficult to imagine 
any case of judicial sale which may not be 
vacated upon a subsequent reversal of the 
judgment or decree under which it is had. 
We are clear that the purchaser took a title 
to the premises which cannot be disturbed. 
That part of the motion, therefore, which 
asks that the sale be set aside, and the prop- 
erty sold restored to the defendant, is de- 
nied; • and the decree to be entered on the 
mandate of the supreme court will contain 
the provisions already mentioned, without 
directing the enforcement of the lien upon 
the sections named. 

The defendants are entitled to have the 
costs incurred by them in tne supreme court 
credited on the amount found by the master 
as due the complainant. 

Counsel of the complainant will prepare a 
draft of the decree, and present it for set- 
tlement, upon notice, to the counsel of the 
defendants. Decree accordingly. 



SOCTH FORK CANAL CO. (GORDON v.). 
See Case No. 5,621. 

SOUTHMAYD (UNITED STATES v.). See 
Case No. 16.361. 

SOUTH PARK COMMISSIONERS (KERR 
v.). See Case No. 7,733. 



Case "No. 13,190. 

In re SOUTH SIDE R. 00. 

[7 Ben. 391; i 10 N. B. R. 274.] 

District Court, E. D. New York. July, 1874. 

Contempt— Violation of Injdnctiox — Attokxey. 

1. On November 12th, 1873, a petition in 
bankruptcy was filed against a raih'oad com- 
pany. On February ISth. 1874, C, a member 
of the law firm of H. & C, commenced an ac- 
tion in the supreme court of the state of New 
York against the company. C. had knowledge 
of the pendency of the bankruptcy proceedings. 
H. & C. appeared as attorneys for the plaiu- 

1 [Reported by Robert D. Benedict, Esq., and 
B, Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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tiff in the suit, and liaVing obtained judgment 
against the company, tlicy, on the 11th of 
April, 1874, gave notice of an application to 
the supreme court of the state, returnable on 
April 20th, for the appointment of a receiver 
of the property of the company. On April 18th, 
•on motion of the attorney for the petitioning 
freditors in the bankruptcy proceedings, a tem- 
porary injunction was issued by the bankrupt- 
cy court, restraining C. and his attorney from 
proceeding with his application to the supreme 
court for a receiver, with an order to show 
■cause why the injunction should not be made 
perpetual. The preliminary injunction was 
served on both H, and 0. on the morning of 
April 20th. It was served on C. when he was 
already on his feet before the justice of the 
supreme court, engaged in making the applica- 
tion. He did not withdraw the application, 
but stated to the justice that he was enjoined 
from further proceedings, and handed up 'to 
■the justice his motion papers, with a draft of 
.-an order for the appointment of the receiver, 
•and the justice subsequently made the order 
•appointing the receiver. H. having been served 
-with the preliminary injunction, did nothing 
liimself in the suit of C, and took steps to in- 
form C. of the issuing of the injunction. On 
the return of the order to show cause before 
the bankruptcy court, the injunction was. on 
consent of 0., made permanent. An applica- 
tion was then made to this court to punish H. 
& 0. for a violation of the injunction: Held, 
that the excuse presented by H. was sufficient 
to exonerate him from punishment. 
[Cited in Re Gary, 10 Fed. 627.] 

'2. C. was guilty of contempt in violating the 
Injunction, and a reference must be had to as- 
certain the amount of- the loss and expense 
caused by it, to enable the court to determine 
the proper punishment. 

BENEDICT, District Judge. 

This is a proceeding against Edgar A. 
Hutchins and Edward S. Clinch, for an al- 
leged contempt in violating an injunction 
issued out of this court in the matter of the 
:South Side Railroad Company of Long Is- 
land, bankrupt, against which company a 
petition of bankruptcy was filed on the 12th 
day of November, 1873. The parties pro- 
•ceeded against are attorneys at law, com- 
posing the law firm of Hutchins & Clinch, 
■one of whom, Edward S. Clinch, as party 
•plaintiff, on February 13th, 1874, with 
knowledge of the pendency of the proceed- 
ings in bankruptcy above referred to, com- 
•menced an action in the supreme court of 
■the state of New York against the South 
Side Railroad Company, and, having ob- 
tained judgment in such action, by notice 
of motion dated the 11th of April, 1874, and 
returnable April the 20th, 1874, at 10 a. m. 
-sought to obtain from the supreme court of 
the state the appointment of a receiver of 
the property belonging to the bankrupt. On 
the 18th day of April, and before this ap- 
plication to the supreme court came on to 
be hear^d, upon motion of the attorney for 
the petitioning creditor in the bankruptcy 
proceedings above mentioned, an injunction 
was issued out of this court restraining the 
said Clinch and his attorneys from further 
•proceeding with his application to the su- 
preme court of the state for the appoint- 
ment of a receiver of the estate of the bank- 
rupt—which injunction, it may here be re- 
inarked, was accompanied with an order to 



show cause why it should not be made 
perpetual, upon the return of which, by the 
consent of Clinch, the injunction was made 
permanent. 

The preliminai-y injunction so issued was 
served on both Hutchins and Clinch, on the 
morning of April 20th. On the same .day 
the application for a receiver, expressly for- 
bidden by the preliminary injunction, Avas 
made by Clinch, the plaintiff, in person; 
and', on such application, a receiver of the 
bankrupt's property was appointed by the 
supreme court of the state. The injunction 
of ;this court having thus been rendered in- 
opei-ative, proceedings are now taken, by 
the attorney for petitioning creditors, to pun- 
ish the said attorneys for their acts in vio- 
lation of the injunction; and they are, in 
this proceeding, charged with having been 
guilty of contempt, in that, with knowledge 
of the injunction of the court, and in viola- 
tion of it, they made the application to the 
state court for the appointment of a re- 
ceiver of property then in this court, as the 
property of a bankrupt, since adjudged so 
to be, and in the procuring such appoint- 
ment to be made. The attorneys complained 
of have appeared in this proceeding and an- 
swered; and, by consent, testimony has 
been taken, and the matter thereupon sub- 
mitted to the court for its determination. 
The answer of Hutchins to the charge made 
is, tliat while, as one of the firm of Hutchins 
& Clinch, attoi'neys of recoi'd in the acton 
brought by Clinch, he is, in a certain sense, 
responsible for anything done In the suit 
brought by Clinch, he should not be sub- 
jected to punishment, because it appears 
that he had no personal charge of the ac- 
tion of Clinch; and that, when notified of 
the existence -of the injunction issued by 
this court, he took steps at once to inform 
Clinch of its existence, and, for himself, 
took no action whatever towards the pro- 
curing of the appointment of the receiver. 
This answer on the part of Hutchins is 
borne out by the eyidence, and can be taken 
as sufficient to exonerate him from liabXty 
to punishment. 

On the part of the other member of the 
firm of Hutchins & Clinch, who was also 
the party plaintiff in the action brought in 
the supreme court, the defence interposed is 
based upon the fact that he was not served 
with the injunction until he was upon his 
feet, before the justice of the supreme court, 
engaged in making the application for a re- 
ceiver; and, when so informed of the ex- 
istence of the injunction, he stated to the 
justice that he was enjoined from furthgr 
proceeding, and that he took no further ac- 
tion, except to hand up to the justice his 
motion papers, with a draft oider for the 
appointment of the receiver asked for. 

• It also appears that Clinch, when served 
with the injunction, omitted to withdraw 
his application or to malce any application 
for leave to withdraw it. On the eoutiary. 
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with knowledge of the existence of the in- 
junction admitted and stated hy him, he 
submitted his application to the justiee for 
his determination, and the application so 
made was thereafter granted, and a re- 
ceiver actually appointed by the court in 
his cause, in accordance with the applica- 
tion. The facts disclose no defence but 
make out a clear case of deliberate con- 
tempt. It is not easy to see what more 
Clinch could have done to disobey the order 
of this court than he did do; and the weight 
of the evidence is that he coupled his ac- 
tion with a statement, that he intended to 
disregard the order. 

So delibei*ate a disregard of an order of 
court, by an attorney at law in his own 
suit, is properly brought to the attention of 
the court, and cannot be permitted to pass 
unpunished. What the extent of the pun- 
ishment should be cannot Avell be detei- 
mined, in the absence of information as to 
the expense and loss, caused by the act of 
the attorney now under consideration. I 
shall therefore go no further at present 
than to direct that an order be entered, <lis- 
missing the proceeding against Hutchins, 
and adjudging Clinch guilty of the con- 
tempt charged; and to direct that a refer- 
ence to the register, in charge of the bank- 
ruptcy case, be had to ascertain and report 
to this court, the amount of expense and 
loss occasioned by the violation of the in- 
junction in question. The attorney for the 
petitioning creditor is hereby directed to at- 
tend upon such reference, and to submit up- 
on notice to said Clinch, such evidence as 
may be obtained in respect to the matters 
so referred. 



Case mo. 13,191. 

The SOUTHWEST. 
The L. P. SMITH- 

[2 Flip. 79; 9 Chi, Leg- News, 385; IG Alb. 
Law J. 167.] 1 

District Court, N. D. Ohio. Aug., 1877. 

COLI.ISIOS— TOWIXG — LlABIUTV IX CaSE OF 

CoLLisrox. 

If a vessel employ a tug in general terms to 
tow in and land her at a particular place, the 
undertakhig of the tug necessarily is that it 
will use the proper skill and ability to perform 
the service: and it has the right, and it he- 
comes its duty as well, to direct the vessel that 
is towed, and to manage the helm, to the end 
that such vessel may aid in accomplishing the 
task entered upon, viz., making the landing. 

In admiralty. 

Willey, Terrell & Sherman, for libellants. 

0. L. Fish, for defendant tug. 

Grannis & Burton, for defendant schooner, 

WELKER, District Judge. This is a libel 
filed by the owners of the schooner Young 
-America. It states that the schooner Young 

1 [Reported by "William Searcy Flippin. Esq., 
and here reprinted by permission. t(> Alb. 
Law J. 1G7, contains only a partial report] 



America was lying at Swain's wharf in the 
Cuyahoga river, and that the tug L. P. Smitli 
had the schooner Southwest in tow, for the 
purpose of landing her at said wharf along- 
side of the Yoimg America, and that in land- 
ing the schooner Southwest alongside of the 
Young Amei'ica, the latter was injured by the 
collision. 

The question raised in the evidence and on 
the trial is, whether the schooner SoutliAvest, 
or the tug, is to be held hable for the injmy 
sustained by the Young America. The libel 
was filed by the owners of the Young Amer- 
ica against both of these vessels, and the cou- 
trovei-sy arises between the tug and the 
Sputhwest as to which was at fault, and oc- 
casioned the collision by which the damage 
resulted. 

This tug was employed, as the evidence 
shows, for the pui-pose of towing into the 
Cuyahoga river and landing at the wharf, the 
Southwest. There is no evidence showing 
that any special arrangement was made as to 
how the Southwest should be landed. In ev- 
ery eutei-prise like this, the towing of a 
schooner from the lake into the harbor, there 
must be some one of the parties that will be 
in command, and held responsible for the 
proper execution of the duty. 

The duty to be performed by the tug was 
tg bring in from the lake the schooner South- 
west, and land her at the place designated. 
It is claimed by counsel for the tug that the 
Southwest was at fault; that she had, to a 
gi-eat extent, the control of the operations of 
the tug; and it is claimed by counsel for the 
Southwest that the tug was in command of 
the expedition, and that the Southwest was 
under the ordei-s of the tug, and if the tug 
gave ordei'S that were improper, or orders 
that were obeyed by the schooner and in- 
jury resulted thereby, it was the fault of the 
tug. 

Experts were called, during the trial of the 
case, for the puipose of enabling the coui-t 
to ascertain the rule governing this class of 
crafts in the perfonnance of such duties, and 
what seemed exceedingly curiotis, some stated 
that the tug was the commander of the ex- 
pedition, and as many stated that the schoon- 
er was the commander of the expedition, and 
it is therefore very difficult to determine the 
i*ule from their testimony. 

It is conceded on all hands that both of these 
vessels could not have been in command, be- 
cause, if the captain of the schooner had the 
right to his sail, and the captain of the tug 
had the right to his sail, they might not have 
agi-eed in the mode and manner in which, or 
when, the vessel was to be landed. Some one 
must have the right to direct and control. 
I presume that might be regulated by con- 
tract; but I am clearly of the opinion that 
where there is a general employment by a 
vessel of a tug to tow her in, and land her 
at the particular place designated, that the tug 
necessarily undertakes to bring with it the 
necessary skill and ability to perform that 
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service, and that it bas the right, and is its 
duty to direct. tlie schooner in the manage- 
ment of her helm, so that she may aid in mak- 
ing the landing sought to be accomplished. 
For it will he home in mind, that a schooner 
coming into the mouth of the, Cuyahoga river, 
is an entirely helpless thing, excepting the 
operation she may perform with her rudder, 
which more or less controls her movements, 
and she has no motive power, except that 
which she receives from the tug. But the 
question is who had the control and direction 
of the rudder in making that landing? 

It is alleged on behalf of the schooner, that 
she was ordered at a ceilain place in the 
river to starboard her wheel, in order to allow 
the tug to back alongside and fasten on to 
her, to more easily accomplish the landing; 
and it is alleged on behalf of the tug, that 
immediately after the Southwest had star- 
boarded her wheel, and the tug had got along- 
side of her, the order was given by the cap- 
tain of the tug to the Southwest, to port her 
wheel in order to aid' in getting at the proper 
place to land, and that the order was dis- 
obeyed. But it is alleged by the schooner that 
her wheel was ported as directed. If it were 
true, and sustained by the evidence— tlie tug 
having the right to give the order— that the 
captain of the schooner did not obey the or- 
der to port (and the witnesses, all said it was 
necessary to port the wheel at that situation 
of affairs in the river) and an injury resulted 
therefrom, tJien it would not be the fault of 
the tug. That is a matter of evidence that 
must be determined from the witnesses ex- 
amined on the tilal of the ease. The testi- 
mony was somewhat contradictoiy on that 
subject; but applying the rules to the testi- 
mony that courts apply in the trial of cases, 
as to the knowledge of the parties that testi- 
fied, it strikes me that there can be but little 
doubt that the captain of the schooner South- 
west obeyed the order and did port his wheel. 
He Icnows all about it, his wheelsman knows 
all about it, and another party that was on 
the vessel, knows whether it. was ported or 
not. It is a fact within their observation and 
knowledge rather than that of outsiders. It 
is true, that the captain of the tug testified, 
that he saw the captain of the schooner go 
to the wheel, at or nearly at the point of the 
collision, and put his wheel at port. The cap- 
tain of the schooner denies that, and says that 
he went there for the purpose of seeing wheth- 
er it was all right, and he found it was all 
right. That would hardly be enough to dis- 
credit the express and positive statement of 
the captain of the Southwest, of the fact that 
the wheel was put at port immediately after 
receiving the orders. If the wheel of the 
schooner was put at port as directed, then 
what else could she do? She was entirely un- 
der the conti'ol of the tug in her maneuvers 
for the puiiJose of landing. It is conceded 
by all the parties that if the tug had backed 
within a certain distance of the wharf, after 
she had fastened upon the vessel, that she 
22FED.CAS. — 53 



could have been sheered so as to have avoided 
the collision. 

The testimony on behalf of the Southwest is 
pretty strong to show that the tug did not 
back at all, and the witnesses on behalf of the 
tug, who were present and of course knew 
all that occurred, swore that they commenced 
to back as soon as they had made fast, and 
that because the helm was at starboard, and 
not at port, the tug did not get control of the 
vessel, so as to avoid the collision. I am in- 
clined to think that the evidence justifies me 
in saying, that the tug did back, but the 
difficulty about it is, it did not begin to back 
soon enough. 

There is nothing in which witnesses can 
be easier mistaken than in time and dis- 
tances on water. From the locahty these ves- 
sels were in, there was not much space, and 
there was not much time to lose, in the back- 
ing operation in order to avoid the collision. 
At exactly what point the tug began to back 
and what effect it had, is a question about 
which witnesses might vei-y easily be mis- 
taken and might differ very materially. 

It was the duty of the tug to back in time 
to avoid the collision, and the testimony of all 
the witnesses in relation to that matter is, 
that if the tug had commenced to back after 
the wheel was put at port, within a certain 
distance of the wharf, the collision could 
have been avoided. The tug having control 
of the motive power of the vessel, whether 
pulling "the vessel along at a good si^eed or at 
a slow speed, is a matter that the tug must 
control in order to accomplish the landing at 
a certain place; and if the tug came up too 
fast, so that they could not land at the proper 
place without injm-y to the vessel, it was the 
fault of the tug. 

In viewing this case in the whole, I am very 
well satisfied that the schooner did nothing 
that was faulty in her operations, aiid that 
the collision, happening as it did, must neces- 
sarily have happened by reason of the fault 
of the tug; and it seems to me that the out- 
side evidence is very satisfactory to show that 
the tug did not manage the vessel as she 
ought to have managed her to avoid the col- 
lision. 

The decree will therefore be against the 
tug, releasing the schooner Southwest. 



SOUTH^YESTERN. The (I.ESASSIER v.). 
See Case No. 8,274. 



Case No. 13,19S. 

In Te SOUTHWESTERN- CAR 00. 

[9 Biss. 76; 1 19 N. B. R. 404.] 

District Court, D. Indiana. July, 1879. 

Convicts — Hiking out — Contract — Dedcctioxs 

— BAXKltUPTCr — PREFEKESCE. 

1. Under the laws in Indiana, convicts may 
be hired in any number not exceeding one hun- 
dred in any one contract. The bankrupt en- 

1 [Reported by Josiah H. Bissell, Esq.» and 
here reyrinted by pfcrmissiou.] 
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tered into four separate contracts with the 
state for the employment of one hundred con- 
victs under each contract. The contracts were 
all executed at the same time but were signed 
by different sureties: Held, that the execution 
of these contracts was not a violation of the 
letter or spirit of the statute, and that the con- 
tracts were valid and binding. 

2. By the terms of the contracts the state 
was to keep the convicts under good discipline 
and to keep them at diligent and faithful labor 
for the bankrupt. This was not done: field, 
that the loss and damage sustained by reason 
of the failure of the state to perform these 
stipulations should be deducted from the con- 
tract price in estimating the amount due to the 
state upon the contracts. 

3. A claim of the state upon a contract for 
the employment of convicts is entitled to prefer- 
ence under section 5101, Rev. St. U. S. 

In equity. 

.Tames B. Meriwether, for claimant. 

Alex. Dowling, for assignee. 

By NOBLE O. BUTLER, Register: The 
state of Indiana, by Andrew J. Howard, 
warden of the state prison (south), filed its 
claim and proof of debt against the estate 
of the bankrupt in the sum of twenty-eight 
thousand, seven hundred and forty-four dol- 
lars and thirty-two cents, and asks that it 
be allowed and paid as a preferred debt un- 
der the terms of the third clause of section 
5101, of the Revised Statutes of the United 
States. Objections to the allowance and 
paj-ment of this claim and proof. of debt, 
or any part of it, were filed by the assignee 
and, upon his application, a re-examination 
thereof, under rule 34 of the supreme court 
of the United States, was ordered and had. 
The evidence submitted upon this re-exam- 
ination is herewith returned into court. 

The claim is founded upon eonti;acts be- 
tween the claimant and the banknipt for the 
labor of convicts in the state prison (south) 
and there are three questions presented for 
consideration by the evidence, viz.: (1) Were 
the contracts authorized by the laws of 
Indiana? (2) Have the stipulations of the 
contracts been fully performed by the claim- 
ant, and, if they have not been fully per- 
formed, is the assignee in bankruptcy enti- 
tled to a recoupment in any sum on account 
of such partial, performance? (3) Is the 
claim or any part of it entitled to priority of 
payment? 

These questions are now considered in the 
order in which they are mentioned. 

First. As to the legality of the contracts. 
The acts of the general assembly of Indiana 
for the year 1857 provide (page 106): "Sec. 
10. The convicts may be levied (or''hired) in 
any number not exceeding one hundred in 
any one contract, in such manner as the di- 
rectors, in their judgment, may consider to 
be most conducive to the Interests of the 
state. All contracts for working convicts 
shall be given to the highest and best respon- 
sible bidder. The directors shall cause such 
notice to be given by publication of the time 
and place of letting to hire said convicts as 
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they may deem most beneficial to the state. 
All contractors shall be required to give se- 
cux'ity to the state for the faithful perform- 
ance of their contracts in such amount as 
the directors, ifi their judgment, may think 
propel'. In allotting convicts whose labor 
is thus contracted for, the warden shall do 
it in such manner as he shall consider will 
give the convict such knowledge of any me- 
chanical art as will be most conducive to 
his (their) interests after his (their) dis- 
charge." The word "one" is omitted from 
the phrase "any one contract," in Davis's 
Revision of the Statutes, and the counsel for 
the assignee seems to have been misled by 
the omission. There were four separate con- 
tracts in this case, which were executed si- 
multaneously, and, although the principal par- 
ties thereto are the same, they are not exact 
counterparts of each other, for they are not 
subscribed by the same sureties. None of 
them is for the labor of more than one hun- 
dred convicts. In my opinion the execution 
of these contracts was not a violation or an 
evasion of either the letter or spirit of the 
statute. They do not contravene its express 
terms unless they are to be regarded as to- 
gether forming a single contract for the la- 
bor of four hundred convicts. If this were 
true the sureties upon one of these contracts 
would be liable upon all of them, and this 
is clearly an untenable proposition- The 
statute does not prohibit more than one con- 
tract between the same parties, but the con- 
struction given it by the counsel for the 
assignee would operate as such a prohibition. 
There is no good reason why the state's con- 
tract with one party should be a bar to a 
subsequent contract with him, and, if sep- 
arate contracts can be made with the same 
party a year, a day, or an hour apart, there 
is no good reason why they should not be 
made at the same time. To thns limit the 
authority of the prison officials would be, 
moreover, very injurious to the interests of 
the state. By placing restrictions of this 
sort upon its functionaries, it would not only 
exclude the larger industrial interests from 
competition for its convict labor, but, by les- 
sening the number of competitors, it would 
diminish its value. On the other hand, It 
was equally for its benefit that the smaller 
industrial interests should not be excluded 
from competition for its convict labor, and, 
therefore, it enacted this statute which lim- 
its a single contract to the labor of not moi*e 
than one hundred men. Without it, the lar- 
ger and wealthier interests could have con- 
trolled the market, as they do almost every- 
where; with it, the smaller interests are ad- 
mitted to a more fair and even-handed com- 
petition with them, and the interests of the 
state are thereby promoted. The legislature 
was plainly governed, in the enactment of 
this statute, more by considerations of state 
policy than by the motives of philanthropy 
which are ascribed to them by the counsel 
for the assignee. In the law itself it is ex- 
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plicitly declared that the conti-act shall be 
made with reference to what "is most condu- 
cive to the interests , of the state," and what 
"is most beneficial to the state," This is to be 
the primary object in making the conti-act, and 
the state exhibits its regard for the interests of 
the convicts, secondarily, by directing that, aft- 
er the contracts are made, the convicts shall 
be allotted by the warden "in such manner 
as he shall consider will give the convict 
such knowledge of any mechanical art as 
will be conducive to his interest after his 
discharge.". For the foregoing reasons I find 
the contracts upon which this claim is found- 
ed were made according to the laws of In- 
diana. 

Second. As to the, full or partial perform- 
ance of the contracts. The convicts were 
inexperienced; they had no previous knowl- 
edge of the work they were required to do. 
They were not let to the bankrupt as prac- 
tical car-builders or chain-makers, or at the 
jprice such men can obtain for their work. 
The contract was for an inferior sort of labor, 
at a .low rate of wages, and the bankrupt re- 
lied upon its ability to furnish the convicts 
with such instmction as would enable them 
to earn tJie price to be paid for their labor. 

The value of this labor was further de- 
preciated by another consideration. The la- 
borers were lawless and unruly men who 
had been imprisoned by the state because 
the ordinary restraints of society had been 
insufficient to subdue their turbulent and 
vicious propensities. They could not be in- 
structed in their work, and their work could 
not be had, without the continuous and vigi- 
lant presence and frequent application of 
physical force. 

These were the necessary conditions of the 
labor that was furnished by the state and 
they operated to lessen its worth imder the 
most favorable circumstances. Without the 
aid of the state, to make the convicts docile 
and tractable, their labor would -have been 
entirely worthless, or, more properly, it could 
not have been obtained, for it was purely 
compulsory. Therefore these were important 
stipulations of the contract, viz.: "7th. The 
said pai-ty of the first part further agrees to 
keep said convicts under good discipline at 
the expense of the state. * * *" and, "8th. 
Said convicts shall be kept at diligent and 
faithful labor for said party of the second 
part an average of ten hours a day "through 
each year, S^days excepted. * * *" This 
was the undertaking of the claimant and its 
performance would have been, no doubt, less 
difficult if the convicts had always been 
properly instructed and kept steadily at their 
work, as is urged by the counsel for the 
^claimant and as is shown by some of the tes- 
timony. But their instruction and the sup- 
ply of work by the bankrupt were not duties 
that it owed under the contract. They were 
duties to itself merely, by the neglect of 
which it suffered pecuniary loss as the only 
penalty. The contract itself provides, "If 



all or any of said convicts are idle on account 
of any default of said party of the second 
part they shall be paid for as though they 
wer^ employed," and that is the end of it. 
But the duty of the claimant to repress dis- 
order and turbulence, «and to maintain the 
proper and necessary discipline in the prison 
was a duty of another sort It was created 
by the contract, and it was an absolute duty. 
The claimant was not entitled to aid in its 
discharge from the bankrupt, and it was not 
absolved from its discharge by the bankrupt's 
acts or omissions. If the idleness of the con- 
victs rendered tlie maintenance of order more 
arduous, it was for the claimant to remedy 
the evil by an appeal to its "own resources. 
If one guard was not enough for the re- 
straint of a given number of men. then its 
duty was to add more guards, until the force 
was sufficient for the purposes of its organi- 
zation. 

Now it is very evident from the testimony 
that the discipline in the state prison (south) 
during a large part of the time covered by 
these contracts was not what the contract 
guaranteed. It was not "good," and the serv- 
ice rendered under it was not "dijigent.and 
faithful" when there was work to do. The 
truth is, it was very bad. This is shown by 
the positive testimony of many witnesses, 
and by the excuses which accompanied the 
reluctant admissions of others. It is shown 
by a preponderance of the proof, and it is al- 
so shown that the bankrupt was injured 
thereby. 

It is a rule of law that one may recover 
for services rendered or materials furnished 
under a special agreement which has been 
partly performed, an amount not exceeding 
the conti'act price thereof, when the services 
or materials have been accepted and applied 
to the use and benefit of the other party to 
the agreement. The practical difficulty in 
such a case is to fix the valuation of what 
has been done or supplied; lo determine the 
proper rate and method of measurement. 
According to the weight of authority in this 
state the amount that ought to be recovered 
for the partial performance of a contract for 
a specific undertaking, is the amount that 
remains after deducting from the contract 
price for the whole undertaking the sum 
necessary to complete it. The amount of re- 
covery is not, therefore, the actual value of 
the services or materials, but it is the re- 
mainder, after deducting from the price fixed 
by the contract for the entire services or ma- 
terials the loss or damage sustained by the 
failure to fully render the one or furnish the 
other according to the terms of the contract, 
and this loss or damage is the amount neces- 
sary to procure other sei-vices or materials 
of the same character and quality. McKin- 
ney v. Springer, 3 Ind. 59; Epperly v. Bailey, 
Id. 72; Manville v. McCoy, Id. 148. 

The loss or damage in this case results 
from the failure of the claimant to perform 
one of the stipulations of the contract as to 
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the maintenance of proper discipline, and it 
consists in a diminished prodnctiveness. It 
is shown by the testimony that the produc- 
tiveness of the convict lahor was reduced in 
tliis way one-third during the greater part of 
the time included within the terms of the 
claim in controversy. No other damage be- 
ing shown, this must be accepted as the sole 
measure of that sustained by the bankinipt, 
and the claimant cannot object to this mode 
of estimating its amount. The claimant thus 
receives the contract price for as much labor 
as was actually furnished, and, under the 
decisions of the supreme court of this state, 
this is the maximum that may be recovered 
upon the partial performance of a contract. 
I find, therefore, that the amount of reeoveiy 
in this ease ought to be a sum one-third less 
than the contract price for the period of time 
beginning August 1, 1873, and ending on 
June 15, 1875; or, in other words, two-thirds 
of the amount claimed therefor. 

Third. As to the rank and pi'iority of this 
claim. The Revised Statutes of the United 
States provide: "Sec. 5101. In the order for a 
dividend, the following claims shall be entitled 
to pi'iority, and to be first paid in full in the 
following order: * * * Third, All debts 
due to the state in which the proceedings in 
banki'uptcy are pending and all taxes and 
assessments made under the laws thereof." 

This is clearly a "debt due to the state," 
but it is urged by the counsel for the as- 
signee that it is not the intention of the bank- 
rupt law to create priorities; that its inten- 
tion is to recognize their existence only when 
they have been already created by the laws 
of a state or the United States. The bank- 
rupt law does, however, create a priority in 
this state when it provides, in the same sec- 
tion: "Fourth. Wages due to any operative, 
clerk, or house-servant, to an amount not 
exceeding fifty dollars, for labor performed 
within six months next preceding the first 
publication of the notice of proceedings in 
bankruptcy," shall be entitled to priority of 
payment. According to the argument of the 
counsel, the provision is applicable only to 
a state like Pennsylvania, where the wages 
of operatives are entitled to preference by 
its own laws; and neither the third nor the 
fourth clause of section 5101, is applicable 
to a state like Indiana, where neither debts 
due the state, of the sort under present con- 
sideration, nor the wages of opei-atives, are 
preferred by its laws. Tliis special and 
limited application of the bankrupt law would 
be desti-uctive to its uniformity, and con- 
gress has no power, under the constitution 
to provide any but a uniform system of bank- 
ruptcy. Congress has recognized and reaf- 
firmed many existing priorities by this sec- 
tion, no doubt, but it has gone beyond this 
point, and, in language whose meaning is 
unmistakable, made them common and uni- 



versal wherever the law operates. It would 
have been an act of supererogation for con- 
gress to have merely provided that priorities 
which ah-eady exist shall be protected in 
bankruptcy, for this- has been repeatedly held 
to be the law independently of any express 
provision of the bankrupt law. It was so 
held as to the claims of the United States in 
the case cited by the counsel, and it is upon 
precisely the same principles of reasoning 
that priorities created by the laws of the 
states are protected. The assignee receives 
the estate of a bankrupt subject to all the 
liens and equities thereon. It is true that 
congress has declared that certain priorities 
created by the laws of the state are viola- 
tions of the bankrupt law, and that as such 
they shall be set aside in bankraptcy, but 
this really proves the rule, for it is only when 
they are set aside by its express terms that 
this protection is refused. This rule of law 
is stated very fully in Re Bmnd [Case No. 
1,809], quoted by the counsel. The court 
says: 

"It is a well settled principle that the as- 
signee of a bankrupt takes his estate sub- 
ject to all the liens against the same, as well 
as all the equities existing against it. The 
assignee merely succeeds to the rights of the 
bankrupt, and is affected by all limitations 
imposed by law against the bankrupt's estate 
antecedent to his accepting the trust. Courts 
in bankruptcy invariably respect bona tide 
liens obtained against a bankrupt anterior to 
his adjudication as a bankrupt, if not with- 
in the prescribed period." It may be added 
that the quotation from this opinion of the 
court in the brief of the counsel refers ex- 
clusively to the laws of West Virginia, and 
not to the bankrupt law. 

In my opinion the debt due the claimant 
is entitled to priority of payment under the 
provisions of section 5101, of the Revised 
Statutes of the United States. 

There is no controversy as to the claimant's 
performance of these contracts for the period 
of time beginning June 15, 1875, and ending 
January 10, 187G. and I find that there is 
due thereon for this period the balance of 
seven thousand nine hundred and forty-four 
dollars and sixty-nine cents. 

I find upon the whole that the claim and 
proof of debt of the state of Indiana, by An- 
drew J.. Howard, etc., in the sum of twenty- 
eight thousand, seven hundred and foity- 
four dollars and sixty-three cents, ought to 
be reduced to the sum of seven thousand, 
nine hundred and forty-four dollars and six- 
ty-nine cents, and that it ought to be allowed 
and paid in the sum last aforesaid as a pre- 
ferred debt of the third class under the pro- 
visions of section 5101, Rev. St. U. S. 

GRESHAM, District Judge. The register's 
report is in all things approved. 
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SOTJTHWORTH v. ADAMS et al. 

[11 Biss. 256.] 1 

-Circuit Court, E. D. "Wisconsin. May, 1882. 

Becoxdakt Evidence Admissible to Establish 
Lost Will — Declakatjons of Testatok — CuAit- 
ACTER OF Evidence Necessamt — Lost Will — 

PUESUMPTION OF DeSTRUCTIOS BT TESTATOU — 

EviDEN'CE — Weight of Testuioxy. 

1. In a suit to establish a lost will, secondary 
-evidence of the existence and contents of the 
will is admissible; and the declarations of the 
testator concerning the will may be shown, as 
well to establish its contents, as to show the 
probability or improbability of its destruction 
by him. 

2. The burden is on a party setting up a 
lost will to prove its execution and contents 
by strong, positive and convincing evidence. 

3. Where it is proved that a will was made, 
:and the testator thereafter had custody of it, 
if it cannot be found after his death the pre- 
sumption is that he destroyed it animo can- 
■cellandi; but such presumption is not conclu- 
sive, and may be rebutted and overthrown by 
•circumstantial proof. 

[Cited in Re Ladd's Will, 60 Wis. 109, 18 
N. W. 740.] 

4. To justify a settled belief that the state- 
ments of a witness are willfully fabricated, the 
court should not rest its judgment upon possi- 
bilities, but there should be strong circum- 
stances and tangible facts plainly pointing to 
such a conclusion. 

5. The court, after a full and exhaustive re- 
view of the extended facts and circumstances 
of this case, holds that the testator did not de- 
stroy his will animo cancellandi, but that it 
was accidentally lost from his possession short- 
ly before his death, and should be established. 

In equity. Bill to establish a lost will by 
Sarah Southworth against Jane N. Adams 
41 nd others. Decree for complainant. 

For former report, see 4 Fed. 1. 

This was a suit in equity, brought orig- 
inally in the state court, and duly removed 
to this court, to establish an alleged lost 
will of Richard De Forest, deceased. A 
statute of the state of Wisconsin, in force 
when the action was commenced, provided 
that "whenever any will of real or personal 
estate shall be lost oi destroyed, by acci- 
dent or design, the circuit court shall have 
the same power to tate proof of the execu- 
tion and validity of such will, and to es- 
tablish the -same, as in the ease of lost 
deeds." And the action, when commenced, 
was one authorized by this statutory provi- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



sion, which, however, has since been some- 
what changed. 

In order to obtain a correct understanding 
of the situation of the deceased at the time 
of making the alleged will, and of the rela- 
tions which during his life the parties in 
interest bore to the testator and to ' each 
other, reference to certain leading facts is 
necessary. During most of the years of 
1876 and 1877, Richard De Forest was a 
resident of Whitewater, Wis. He had pre- 
viously resided in Rochester, N. Y., where, 
in 1853, he contracted a second marriage. 
His wife at that time was the mother, by a 
previous marriage, of two daughters, one 
of whom was then neax*ly 17 years of age, 
and is now the wife of Rev. E. Southworth, 
and is the complainant in this ease. The 
other daughter at the time of her mother's 
marriage to Mr. De Forest was nearly 11 
years of age, and is the wife of the defend- 
ant James M. Case. Mrs. Case was mar- 
ried in 1865, and Mrs. Southworth in 1866, 
and from 1853 to the time of their respective 
marriages their home was with their mother 
and stepfather in Rochester. At the time 
of his second marriage, Mr. De Forest had a 
daughter, Mrs. Jane N. Adams, then and 
now the wife of Walter E. Adams, and who 
is the sole heir at law of her father, and 
the principal defendant herein. Mr. and 
Mrs. Adams reside in Detroit, Mich., and 
have long resided there. At the time of the 
death of Mr. De Forest both Mrs. South- 
worth and Mrs. Case resided in Whitewater, 
Wis. The property constituting the home- 
stead of Mr. and Mrs. De Forest in Roches- 
ter was acquired and mostly paid for by Mr. 
De Forest at a cost, including improvements, 
of about $5,000, and on its purchase he 
caused the title to be taken in the name of 
his wife. Mrs. De Forest died in 1876. 
The Rochester home was then broken up, 
and thereafter, during most of the time imtil 
his death, which occurred November 20, 
1877, he lived with his stepdaughter Mrs. 
Case, at Whitewater. He had been in ac- 
tive life a clergyman, but was now retired 
from his profession, and was shown to have 
been a man of reserved manners and of 
reticent habit in speech. After the death of 
his wife, , he sold the Rochester homestead 
for $8,000, and the proceeds of the Sale were 
divided between himself, Mrs. Southworth, 
and Mrs. Case, each receiving one third. 
In May, 1876, and after he had established 
a residence in Whitewater, he made a will, 
which, however, was subsequently destroy- 
ed, and the contents of which were not dis- 
closed by the proofs. The attorney who 
drew that wiir testified that he thought he 
drew for Mr. De Forest a second will, which 
was also afterwards destroyed. It was 
claimed in behalf of the complainant that 
in June, 1877, Mr. De Forest made still an- 
other will of the following tenor and ef- 
fect: 

"In the name of God, Amen. I, Richard 
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De Forest, of the town and Tillage of White- 
water, "Walworth county, and state of Wis- 
consin, and being of sound mind and mem- 
ory, for which I thank His holy name, and 
being seventy-four years of age, do make, 
publish, and declare this my last will and 
testament in manner following, that is to 
say: First. It is my will that all of my just 
debts and funeral expenses should be paid 
as soon after my decease as may be. Sec- 
ond. I do hereby give and devise unto my 
daughter, Jane N. Adams, the interest on 
$3,000 for and during her life, and at her 
death I do hereby give and devise the same, 
said $3,000, to my two grandsons, Romain 
De Forest Adams and John P. Adams, to be 
divided . equally between them, share and 
share alike. Third. I do hereby give and 
devise unto my stepdaughter Mrs. Ellen S. 
Case, wife of James M. Case, the sum of 
§300. Fourth. I do hereby give and devise 
unto my stepdaughter Mrs. Sarah South- 
worth, wife of Rev. B. Southworth, the sum 
of $300. Fifth. I do hereby give and de- 
vise unto my namesake Charles De Forest 
Case, son of James M. and Ellen S. Case, 
the sum of $200 and my gold watch and 
chain. Sixth. I do hereby give and devise 
unto my namesake Chester De Forest South- 
worth, son of Rev. B. and Sarah South- 
worth, the sum of three hundred dollars. 
Seventh. I do hereby give and devise unto 
my grandsons, Romain De Forest Adams 
and John P. Adams, the sum of four hun- 
dred dollars each. Eighth. I do hereby give 
and devise unto the American Bible Society 
of Astor Place, New York, the sum of five 
hundred dollars. Ninth. I do hereby give, 
devise, and bequeath unto Mrs. Sarah South- 
worth, wife of Rev. E. Southworth, all the 
rest and residue of my property, that I may 
die seised or possessed of, both real and 
persona], and to her heirs and assigns for- 
ever. Tenth. I do hereby nominate and ap- 
point James M. Case, of Whitewater, Wis- 
consin, the executor of this my last will 
and testament, hereby i evoking all former 
wills by me made. In witness whereof, I 
have hereunto set my hand and seal this 
(some day in June) A, D. 1877. Richard De 
Forest. (Seal.) 

"The above Instrument, consisting of one 
sheet of legal cap paper, was, at the date 
thereof, signed, sealed, published, and de- 
clared by tlie said Richard De Forest as and 
for his last will and testament, in presence 
of us, who, at his request and in his pres- 
ence, and in the presence of each other, have 
subscribed our names as witnesses thereto. 
J. H. Page, Whitewater, Wisconsin. George 
S. Marsh, Whitewater, Wisconsin." 

Page & Bishop and James G. Jenkins, for 
complainant. 

Weeks & Steele and W. M. liillibridge, for 
defendant Jane N. Adams. 

DYER, District Judge. Upon the facts as 
developed by the proofs several questions 



arise: First, can secondary evidence be giv- 
en of the fcontents of the alleged will? sec-" 
ondly, if so, is the evidence of the execution, 
contents, and existence of the will adequate? 
and, thirdly, if the will is duly proven, since 
it was not found after the death of the tes- 
tator, was it or not destroyed by him animo 
revoeandi? 

1. In this class of cases it was at one time 
somewhat questioned whether secondary evi- 
dence of the existence and contents of a will 
is admissible, and whether the declarations 
of the testator concerning the will may be 
shown, to establish its contents and the prob- 
ability or improbability of its destruction by- 
him. It is now, however, fully settled, both 
in England and in this counti-y* that such dec- 
larations are admissible, and that secondary 
evidence may be resorted to for the pui-pose 
stated. Colvin v. Eraser, 2 Hagg. Ecc. 266; 
Sugden v. Lord St. I^eonards, 17 Moak, Eug. 
R. 453; Weeks v. MeBeth, 14 Ala. 474; Pat- 
terson V. Hickey, 32 Ga. 156, and Betts v. 
Jackson, 6 Wend, 173. 

2. Counsel for the defendant Mrs. Adams 
dispute the genuineness of the alleged will, 
or rather deny that adequate proof is made of 
its contents. The rule is well established 
that the bux'den is on a party setting up a lost 
will to prove its execution and contents by 
strong, positive, and convincing evidence. 
Newell V. Homer, 120 Mass. 280. The exe- 
cution and contents of the will in question 
are, in my opinion, satisfactorily proved. The 
attorney who drew the will and witnessed its 
execution testified upon the subject positive- 
ly and circumstantially. Another witness of 
unquestioned character testified that at the 
time when the will is alleged to have been 
executed he was called to the attorney's of- 
fice to witness its execution; that Mr. De 
Forest duly executed it in his presence, and 
requested him to sign it as a witness, and 
that he put his signature thereto as such wit- 
ness. It is true that the age of Mr. De For- 
est is stated in the copy of the will now pro- 
duced to have been 74 years, when in fact he 
was then 75 years old; and it is also true that 
the contents of the will are stated by the at- 
torney from memory; but, notwithstanding 
the error in the statement of the testator's 
age, and the necessaiy dependence upon recol- 
lection in giving the contents of the will, I 
cannot reasonably doubt, in the face of all 
the other facts and circumstances proven, 
that the will was executed, as claimed by the 
complainant. The attorney appears to have 
been aided in his recollection of its contents 
by reference to a form book containing the 
form of a will, which he says he uniformly 
used in drawing wills similar in general form 
and character to this. Mr. De Forest subse- 
quently exhibited the document, and, as will 
fully appear when another branch of the case 
is considered, made declarations to the ef- 
fect that it was his will. Before the will 
was drawn he prepared a memorandum in 
pencil of the different bequests he desired to 
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make, and it is shown tliat tlie "will was 
drawn mainly under his dictation, with the 
memorandum "before him. This paper was 
found after his death, and, as to amounts and 
names of legatees, corresponds with the copy 
of the will now produced, except that the 
memorandum makes no mention of a residu- 
ary hequest in favor of Mi-s. Southworth. It 
is true that a copy of the will was made aft- 
er the memorandum was found, but the fact 
of the existence of the memorandum sti-ongly 
corroborates the claim that a will was drawn 
and executed; and, as the will is simple in 
its provisions, and as the memoiy of the at- 
torney was aided by the memomndum in the 
handwriting of the deceased, and by such ch-- 
cumstances as are proven fo have existed in 
connection with the ti'ansaction, it would 
seem not to have been very difficult for him 
to recall the essential parts of the instrument 
In Sugden v. Lord St Leonards, supra, it 
was held that the contents of a lost will may 
be proved by the evidence of a single wit- 
ness, though interested, whose veracity and 
competency are unimpeached; and in that 
case the principal testimony upon which a 
veiy complicated will was established was 
that of one witness, who was a beneficiary 
under the will. "Without discussing at length 
the testimony bearing on this question, I hold 
without hesitation that the execution and 
contents of the alleged will are sufBciently 
proved, and I may add that I regard this the 
least difficult question of fact in the ease. 

3. The remaining and more serious ques- 
tion is, can the will, under the proofs in the 
case, be established as a lost instrument, and 
be held operative as a continuing testamen- 
tary disposition, or must the conclusion be 
that it was desti-oyed by the testator animo 
revoeandi? The problem here presented is 
one not free from serious difficulty, since the 
facts which support the opposing claims of 
the parties stand in strong array against each 
other. The principle of law involved is a 
very simple one, namely, that where a will 
is proved to have been made, and the testa- 
tor thereafter had the custody of it, if after 
his death it cannot be found, the presumption 
is that he destroyed it animo cancellandi. 
The courts have differed somewhat in rela- 
tion to the precise nature of this presump- 
tion. Whether, properly speaking, it be of 
law oir of fact, it is well settled that the pre- 
sumption is not conclusive, but may be re- 
butted and overthrown. In Brown v. Brown, 
8 El. & Bl. 886, Lord Campbell said: "After 
execution, the will was delivered to the tes- 
tator, and it is never seen in any other cus- 
tody. The testator said he should take it to 
his bankers, but he never did so, and on his 
death, though it has been searched for, it has 
not been found. It must therefore be con- 
sidex-ed as destroyed, and I think the pre- 
sumption is that the testator destroyed it 
That is a reasonable presumption, as he had 
the last custody of it, and it is not forthcom- 
ing. Whether this is a presumption of fact or 



a presumption of law, liable to be rebutted, 
is not material. These facts give rise to a 
presumption shifting the onus of proof. As 
early as 1754:, in Helyar v. Helyar, Lee, Ecc. 
472, we find a great judge, Sir George Lee, 
laying down these principles and acting on 
them,- nor have they ever been doubted since. 
In Welch v. Phillips, 1 Moore, P. C. 299, an- 
other vei*y great judge, the present Lord 
Wensleydale, lays down the principle that 
this' is a presumption of fact to prevail unless 
rebutted, and the same doctrine is laid down 
in Cutto V. Gilbert, 9 Moore, P. O. 131, by an- 
other great judge. Dr. Lushington, than 
whom no one has had more experience in 
such cases." Crompton, J,, in a eoncm*ring 
opinion, said: "The main question is whether 
the second will was destroyed by the testator 
animo cancellandi. The cases cited establish 
what the course of evidence is. Frequently 
a state of facts shifts the burden of proof 
from one side to the other. For instance, in 
the case of a bill of exchange, the presump- 
tion is that the holder gave value for it till 
evidence may be given by the other side that 
shifts the onus and calls on him to prove 
value. Such cases are not presumptions of 
law which cannot be rebutted, but instances 
of the course of evidence shifting the burden 
of proof." 

In Loxley v. Jackson, 3 PhiUim. Ecc. 126, 
it was held by Sir John Nieholl that "when 
a will is not found on the death of a testator, 
the presumption of law is that it has been 
destroyed by him." 

In Colvin v. Fraser, 2 Hagg. Ecc. 266, it 
was held as follows: "A will being execut- 
edin duplicate, one part of which was proved 
to have been in, and was never traced out of, 
the deceased's possession, and was not found 
at his death, the prima facie presumptions are 
—First, that the testator destroyed the part 
in his own possession; and, second, (if the 
first is not repelled,) that he intended there- 
by to revoke the duplicate not in his posses- 
sion." In the opinion in this case, which is 
very instructive, the learned judge says, 
(page 325:) "This presumption of fact and 
this legal consequence may be rebutted by 
satisfactory evidence, but the burden of proof 
lies upon the party setting up the will, wheth- 
er he sets it up by propounding a draft, a 
duplicate, or a canceled will; for, whether 
the paper be found canceled, or whether it 
be wholly removed and not found at all, still 
the first presumption, as to the person who did 
the act, is the same. The force of the pre- 
sumption and the weight of the onus may be 
different, according to circumstances; but 
the coui*t, in order to pronounce for a draft, 
or a duplicate, or a canceled will, must be 
judicially convinced that the absence or can- 
cellation of the paper, once in, and not traced 
out of, the deceased's own possession, was 
not attributable to the deceased. This nega- 
tive may be established by a strong combina- 
tion of circumstances, leading to a moral con- 
viction that the deceased did not do the act; 
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or it may be established by direct positive 
ovideuce in different ways,— sucb as by prov- 
iug tlie existence of the instrument after the 
testator's death, by proving that he himself 
destroyed it when of unsound mind, or by 
error, or under force sine animo revoeandi. 
* * * All these presumptions, if they come 
to be analyzed, may be resolved into the rea- 
sonable probability of fact deduced from the 
ordinary' practice of mankind and from sound 
reason. Persons in general keep their wills 
in jjlaces of safetj-, or, as we here technically 
express it, 'among their papers of moment 
and concern.' They are instmments in their 
nature revocable. Testamentaiy intention is 
ambulatory till death, and, if the instrument 
be not found in the repositories of the testa- 
tor where he had placed it, the common sense 
of the matter prima facie is that he himself 
destroyed it, meaning to revoke it." 

In Sugden v. Lord St Leonards, 17 iloak, 
Eng. R. 511, which is the leading modern 
will case in England, Coekburu, C. J., stated 
the principle in this form: "Where a will is 
shown to have been in the custody of a tes- 
tator, and is not found at his death, the well- 
known presumption arises that the will has 
been destroyed by the testator for the pur- 
pose of revoking it; but of course that pre- 
sumption may be rebutted by the facts. Al- 
though prosumptio juris, it is not presumptio 
de jure, and of course the presumption will 
be more or less strong, according to the char- 
acter of the custody which the testator had 
over the will." 

In the same case, Jessel, master of the rolls, 
said, {page 523:) "If you trace the will to 
the possession of the testator, and it is not 
forthcoming at his decease, and there is no 
evidence to show what has become of it, that 
raises a sufficient presumption of law that 
he destroyed it with the intention of revo- 
cation; but, like all other presumptions of 
law, it may be rebutted by sufficient evi- 
dence." 

In Betts V. Jackson, G TVend. 173, it was 
held by Chancellor Walworth, on full review 
of the English eases, that where a will was 
duly executed, and in the custody of the 
testator for tive years afterwards^ and withr 
in ten months previous to his decease, but 
could not be found after his decease, that 
the legal presumption was that the testator 
had destro3'ed it animo revoeandi. 

In the case of Idie.v v. Bowen, 11 Wend. 
227, it was held that "a will duly executed, 
destroyed in the lifetime of the testator, with- 
out his authority, may be established upon 
satisfactory evidence of its eontelits, and of 
its having been so destroyed. The presump- 
tion of law is that a will proved to have had 
existence, and not found at the death of the 
testator, was destroyed animo revoeandi; but 
a party seeking to establish such will may 
repel such presumption, and show that It 
was improperly destroyed." 

So in the case of Holland v. Ferris, 2 Bradf . 
Sur. 334, it was said: "If a wiU proved to 



have been executed and to have been in tne 
possession of the decedent cannot be traced 
to the custody of another, or cannot be found, 
the presumption of law is that it has been 
destroyed animo revoeandi." 

But in Legare v. Ashe, 1 Bay, 464, the view 
of the court was that the nonproduction of a 
will is only a prima facie presumption that 
it was canceled, and not a legal conclusion; 
and in Durant v. Ashmore, 2 Rich. Law, 192, 
the court use this language in the opinion: 
"The court below stated this general prop- 
osition: that where a testator had taken 
charge of his own will, and it could not be 
found among his papers after his death, the 
presumption of law was that he had voluntar- 
ily destroyed it for the purpose of revoca- 
tion; that it was a mere presumption, how- 
ever, and might be rebutted bj' circumstan- 
ces going to show that the will had been de- 
stroyed after his death. That this in words 
was a little stronger than 1 think correct is 
true, but I have no doubt the judge really 
ijitondfd no more than the very position 
which I maintain. Still, in a case like this, 
( where the merest trifle may have produced the 
verdict, I think it necessary to qualify the 
proposition stated. That after the execution of 
a wiU has been duly proved it can only be de- 
stroyed by showing another will revoking it, 
or by expressly proving burning or cancella- 
tion, is plainly and veiy properly declared not 
to be law by Colvin v. Fraser, 4 Eng. Ecc. 
I R. 113, Lillie v. Lillie, 5 Eng. Ecc. R. 67, and 
the well-considered judgment of the court of 
errors of the state of New York, in the case 
of Betts V. Jackson, 6 Wend. 173, overrul- 
ing the same case, decided in the supreme 
court under the title of Jackson v. Betts, 9 
Cow. 208. That a presumption of revocation 
arises from the fact that the will is not found 
is beyond all doubt, and is fully sustained by 
the cases cited. But I maintain that this is 
not a presumption of law; it is a presump- 
tion of fact merely, and that, I have no doubt, 
was the idea of the judge below, although 
he called it a presumption of law, as is often 
done by the judges in the cases refeiTed to; 
for he said it might be rebutted by facts 
showing the existence of the will. Judge 
"\A''aties struck the true idea in the case of 
Legare v. Ashe, 1 Bay, 465, when he said: 
'The nonproduction of it (the will) is only 
a prima facie presumption that it was can- 
celed, and not a legal conclusion.' " 

In Re Johnson's Will, 40 Conn. 588, it was 
said: 

"The mere absence of tlie will raises a pre- 
sumption that it was revoked. Whether that 
presumption is one of law or of fact is per- 
haps immaterial, as in either case it must 
be rebutted by proof. Evidence for that pur- 
pose may be direct or circumstantial." 

See, also, as asserting the same rule, Davis 
V. Sigourney, 8 Mete. (Mass.) 487; Newell 
V. Homes, 120 Mass. 280; Appling v. Bades, 
1 Grat. 286; Weeks v. McBeth, 14 Ala. 474; 
McBeth V. McBeth, 11 Ala. 596; and Daw- 
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son V. Smith, 3 Houst. 335. In Minkler v. 
ilinkler, 14 Vt. 125, Judge Redfield held that 
1£ a testator executes his Tvill, and the will 
is not to he found at the time of his decease, 
this raises a presumption of his having de- 
stroyed it with intent to reTOlie it. But this 
is a presumption of fact merely which may 
he encountered by contrary proof, and the 
will thus established. 

"Whether, therefore, the presumption in such 
-a case be one of law or of fact, it is fully 
settled, by both the English and American 
authorities on the subject, that the presump- 
tion may be rebutted by proof on the part 
■of the proponents of the will, upon whom 
the burden rests to show that the will was 
not destroyed by the testator with an inten- 
tion to revoke it; so that in the end it real- 
ly becomes a question of fact for the court 
or the jury to determine, and in the deter- 
mination of the question the whole evidence 
must be looked into. 

Kecurring, then, to the facts, which are of 
singular interest, it may be again remarked 
that the will in question was made in June, 
1877. The testator died on the 20th day of 
November of the same year, under circum- 
stances which will be hereafter stated. After 
the will was finished in all details of execu- 
tion, the attorney placed it in an unsealed 
envelope, which he labeled, "Last will and 
testament of Eichard De Forest," and de- 
livered it to the testator, who then left the 
-attorney's office, taking the will with him. 
There cannot be much doubt that he took 
the will to the house of Mr. and Mrs. Case, 
which was his home. It appears that when 
he came there to live in April, 187G, he 
brought with him two trunks, one of which 
is described as a leather-covered trunk, and 
the other as a black trunk. The leather-cov- 
■ered trunk was kept in the storeroom of the 
house, and usually contained articles of cloth- 
ing tliat he did not use and some of his books. 
The black trunk was kept in his sleeping 
room, and generally contained clothing, books, 
papers, and such other articles as he did not 
keep in a bureau, of which he had the use, 
or in other parts of the room. He had also 
a. small tin trunk, in which he kept what he 
regarded his most valuable papers, and this 
tin trunk was sometimes kept in a locked 
drawer of the bureau, and sometimes in the 
black trunk. Whether he placed the will, 
immediately after its execution, in the tin 
trunk or in the black trunk, or in the bureau 
<lrawer,— if he deposited it in either of those 
places,~is not known. It does not clearly 
-appear that he immediately communicated to 
Mrs. Case, or any of her household, the fact 
that he had made a will, but the existence and 
his continued possession of the will to a time 
■as late as October is satisfactorily proved. 

The witness Leland, who is a physician in 
"Whitewater, testifies that in June, 1877, Mr. 
De Forest came into his office to pay a bill, 
and there remarked, in substance, that he had 
been to a lawyer's office "with reference to 



his will." In view of the nature of the re- 
mark, and the time when the witness fixes the 
occuiTence,— between .Tune 1st and 15th, — it 
is quite apparent that the remark Was made 
immediately or very soon after the will was 
drawn. 

The -witness Fay testifies that, in the course 
of a street conversation, Mr. De Forest said 
to him, in substance, this: "Your father is 
remai'kably healthy for a man of his age. I 
almost wislied I had fixed my property as 
your father has his; that is, so that when I 
die that will be the end of it; it will all be 
closed; but I have made provisions for Mrs. 
Southworth, She has been unfortunate, for 
she has married a minister, and you know 
they are always poor. My daughter has had 
as much or more than I can give the rest of 
them." • 

Mr. Page, the attorney who drew the will, 
testifies that about two or three months after 
the will was drawn, Mr. De Forest called at 
his office, and inquired about a proper place 
to deposit a will, and witness told him that 
"some people sent Avills to the county judge 
for him to keep for them, and some left them 
with the altoi-ney who drew the will, and 
some delivered them to the executor named 
in the will;" and he thinlis he also told him 
that some persons left their wills with a 
friend. At this time Mr. Page swears that 
Mr. De Forest took the will out of his pocket, 
and put it back there at the close of the in- 
terview; that he did not then see the will 
itself, but saw the envelope, and noticed the 
filing thereon. 

Mrs. Ellen S. Case testifies that he occa- 
sionally looked over his papers; that she has 
seen him take them from the tin trunk for 
that purpose; that at one time he exhibited 
to her his will, in the presence of her hus- 
band, and that she read it, but she is unable to 
fix the time, or to say whether or not the tin 
trunk was present on that occasion. Mr. 
Case states that in May, 187G, Mr. De Forest 
handed to Mrs. Case, a will and told her to 
read it. If this be so, the will then shown 
must have been the instrument which Page 
sweai-s he fii-st drew, and which was after- 
wards destroyed. Mr. Case then further states 
that in June, 1877, he saw a paper purport- 
ing to be the will of Mr. De Forest. His tes- 
timony in that connection is as follows: "My 
wife was present, and took the will from the 
hands of Father De Forest. She read the will 
at his request. He asked her how she liked it. 
I think she told him if he was suited with it, 
she was. He said it just suited him, and he 
never should change it again. He" asked me 
what I thought about it. I heard it read,— 
heard my wife read it. I told him I thought 
he might have bettered it in one place, and 
that was by selecting a better man for execu- 
tor. He saj'S, 'You will do as well as you can, 
won't you?' I told him I would. He said 
that was all any one could do. I think that 
was all that was said at the time about the 
wiU." 
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The witness testifies further that he thinks 
Mr. De Forest toolc the will at that time from 
his coat pocket, and that he also thinks that 
after it had been read it was placed in the 
tin trunk; hut of this he evidently is not cer- 
tain. Mr. Case also testifies that in Octoher, 
1877, as near as he can recollect, he saw Mr. 
De Forest in the sitting room of the house, 
with the tin ti-unk in his lap, looking over his 
papera; that he then saw the will and the 
envelope in the hands of Mr. De Forest, the 
will being out of the envelope, hut he does not 
know what was done with the will, nor did 
he ever see it afterwards. 

Mr. De Forest left Whitewater on the 20th 
day of November, 1877. A short time before 
that he announced to the family of Mr. Case 
and to some other friends his intention to go 
to Brooklyn, N. Y., stating, in substance, as 
a reason for leaving, that the winter climate 
in Wisconsin was too rigorous for him. 
Shortly before his departure his black trunk 
was packed by Mi's. Southworth and Mrs. 
Case. The articles placed in the ti'unk in- 
cluded his clothing, books, papers, sermons, 
a satchel, and the small tin trunk, which was 
locked. The testimony does not clearly show 
whether the articles packed in the trunk com- 
prised all of his effects or not, but the trunk 
was full, and the small tin tx'unk was placed 
at the bottom, so that the other contents of 
the trunk were over it. The testimony is that 
Mr. De Forest remarked at the time, in the 
presence of Mrs. Southworth and Mrs. Case, 
that he wished to have the tin trunk packed 
carefully, as he had important papers in it- 
It is also proved that, after the large trunk 
was made ready for removal to the depot, it 
was securely locked and strapped. On the 
morning of November 20th a teamster by 
the name of Chadderdon took Mr. De Forest, 
Mr. Case, and the trunk to the depot. As 
Mr. De Forest intended to stop at Detroit, 
where his daughter resided, he pm'chased a 
ticket to New York via the Michigan Central 
Railroad, but his trunk was checked, prob- 
ably by mistake, over the Lake Shore & 
Michigan Southern road. The mistake, how- 
ever, if it was such, was not then noticed, and 
he took the check. As the trains i-an at that 
time, Mr. De Forest arrived in Milwaukee at 
11 o'clock a. m. of November 20th, and left 
for Chicago at.l o'clock p. m., arriving at that 
city at 4 o'clock, and there is proof that his 
trunk accompanied him on those trains. On 
aiTival in Chicago, the trunk was taken to 
the road over which it was checked, and Mr. 
De Forest proceeded to the house of W. H. 
Ovington, Xi'hose wife was a sister of Mrs. De 
Forest, deceased, and there he expected to 
spend the night, and to resume the journey 
on the following morning. On reaching the 
house, he almost instantly died. On his per- 
son were found certificates of stock and in- 
debtedness of the West Division Railway of 
Chicago, amounting in value to several tiiou- 
sand dollai-s, two portemonnaies, and a purse 
containing about $130 in money, a letter of 



dismissal and recommendation from the Con- 
gregational Church of Whitewater to a Con- 
gregational Church in Broolilyn, a photo- 
gi-aph of his deceased wife, his railroad tick- 
ets, and in one of his portemonnaies were 
his trunk cheek and key, and also a key of 
the smaU tin trunk. He had brought with 
him, in addition, a satchel, which contained 
articles of clothing, but his will was neither 
on his pei"Son nor in the satchel. Mr. Case 
was immediately notified of the death of Mr. 
De Forest, and he and his wife arrived in 
Chicago on the morning of the 21st. On that 
day Mr. Case informed Mr. and Mrs, Adams 
by telegraph of the death of Mr. De Forest, 
stating that he should leave for Rochester 
with the body on Thursday, the 22d, via the 
Michigan Centi'al Railroad, and asked the Ad- 
amses to accompany him to Rochester to at- 
tend the burial services. On the evening of 
the 22d Mr. Case left Chicago with the body 
of the deceased, and on the following morning 
met Mr. and Mrs. Adams on the train at or 
near Detroit, and they proceeded together to 
Rochester to attend the burial, which occur- 
red on Saturday, November 24th. Mr. and 
Mrs. Adams returned to Detroit, and Mr. 
Case returned to Chicago at about the same 
time. Meantime, Ovington, by dispatch to 
the baggage agent at Buffalo, had intercepted 
the trunk at that place, and it was immedi- 
ately returned to him, and was in his posses- 
sion on the arrival of Case from Rochester. 
The trunk was found to be strapped, appar- 
ently as when it left Whitewateav but the 
hasp of the lock was broken or severed from 
the top of the ti'imk. The contents were in some 
disorder, but, according to the testimony of 
the witnesses Ovington and Blodgett, not 
more so than the handling of the trunk while 
in transit would occasion. The small tin 
trunk was in its place at the bottom of the 
large trunk, securely locked. It was opened, 
and foimd to contain vaiious papers, including 
the envelope in which the will was originally 
placed by the attorney, Page, with the filing 
thereon, "Last will and testament of Richard 
De Forest," but the will was not in the en- 
velope, nor was it found either in the tin trunk 
or in the large trank. The witness Ovington- 
testified that some loose papers were lying in 
the large trunk near the place whei*e the tin 
trunk stood, and it appears that the memo- 
randum before referred to in Mr. De Forest's 
handwriting, which was used by him when 
the will was drawn, was found among these 
papers after the return of the trunk to White- 
water. The body of the deceased was soon 
afterward exhumed, and further examination 
of the clothing made, but the will was not 
found, and, after prolonged search in all places 
where it has been thought possible to find it, 
it has never been discovered. 

From all the testimony, it is quite apparent 
that the last time the will was ever seen by 
any person other than Mr. De Forest was in 
October, 1877. about a month before he died, 
when Mr. Case testifies the deceased was 
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looking over Ms papers, and had tlie ■will in 
his hand. The question now is, must the 
presumption that the testator destroyed the 
will be held to prevail, or is that presumption 
overcome hy the proven facts and circum- 
stances of the case? It can hardly he 
questioned, I think, that Mr. De Forest, by 
his outward acts, manifested a strong desire 
to make a testamentary disposition of his 
property, and not to die intestate. The very 
specific designation of the bequests he wished 
to make, as shown In the memorandum pre- 
pared by himself, and which really constitut- 
ed the basis of the will as finally drawn, the 
personal directions he gave and care he exer- 
cised when the will was put in form, 
his previous execution of a will, which he 
now wished to change, his subsequent decla- 
rations that the will drawn in June, 1S77, 
suited him, and that he should never change 
it, his evident desire to provide for 3!lrs. 
Southworth, as evidenced by his remark to 
the witness Fay, his inquiries in relation to 
a place where the will might be properly 
deposited for safe-keeping, made' several 
months after the will was drawn, are all cir- 
cumstances which point to a well-matured 
intention to make a final testamentaiy dispo- 
sition of his property. There is no proof of 
any expressions by him of dissatisfaction 
with the will subsequent to the time when 
he declared that he should never change it; 
and, in view of all the circumstances existing 
both- before and 'after the death of his wife, 
it is not difficult to believe that he naturally 
desired, in the final distribution of his estate, 
to bestow it in the manner expressed in the 
will. He certainly intended at the time he 
executed Ihe will thus to dispose of his prop- 
erty, and there is no affirmative evidence 
that he afterwards changed his mind. He 
was an old man. He knew that he had not 
many years of life .before him. It is quite 
evident that he had been devotedly attached 
to his wife. Her children had grown to 
womanhood under his parental care, and it 
was most natural that he should be drawn 
to them by ties of strong affection, especially 
after the death of theii* mother, while at the 
same time hig affection for his own daughter 
and her offspring suffered no abatement. 

It was argued by the learned counsel for 
the defendant Mrs. Adams that Mr. De For- 
est's departure from "Whitewater was prob- 
ably occasioned by family disagreements, 
which were hidden from public view, and 
have never been revealed. There is no tes- 
• timony that lends support to even a conjec- 
ture of that character. There is no proof 
whatever that furnishes ground for even a 
suspicion of any severance of the domestic 
connection between the deceased and either of 
his stepdaughters or their families. It is in 
proof that he cherished both for Mrs. South- 
woith and Mi-s. Case the kindliest feelings, 
spoke of them in affectionate terms, as if 
they were his own children, and of his home 
with them as one of comfoxt, and it is also 



shown that this feeling was reciprocated by 
them, and that they uniformly addressed him 
as if he were their own father- One of the 
witnesses testifies that Mr. De Forest often 
spoke of Mrs, Southworth in connection with 
Mrs. Case. He said: "They were like his 
own children to him; they had done for him 
what no one else could do but their mother. 
In speaking of his home being broken up, 
and being left alone, it was the greatest com- 
fort he could have was a home with them; 
that they had done everything for him, and 
seemed as willing to do for him as though 
he were their own father." 

It is at the same time apparent that Mr. De 
Forest's parental affection and regard for his 
own daughter, Mrs. Adams, was steadily 
maintained. There is some testimony which 
indicates that there had once been business 
relations between Mr. De Forest and Mi% 
Adams, which involved the former in some 
pecuniary losses and which were therefore 
unsatisfactory, and there appears to be some 
ground for the belief that his feelings 
towards his son-in-law were not those of 
entire confidence and satisfaction. It is 
shown, however, that on one or more oc- 
casions Mrs. Adams was the recipient of 
presents from her father, and it appears that 
in August, 1876, he went from Whitewater 
to Detroit to attend the marriage of one of 
his grandsons, and at that time proctured his 
life to be insured in the sum of $2,000 for the 
benefit of Mrs. Adams, who, it is under- 
stood, received the avails of the insurance 
after her father's death. The witness to 
whose testimony reference has just been 
made further testifies to a conversation she 
had with Mr. De Forest a short time before 
he went to the wedding of his grandson, in 
which he said that he had "spared no money 
in educating his daughter; that he had done 
a great deal for her in many ways, but that 
she would never be able to do anything for 
him"; that "on account of his grandson he 
should go to the wedding, although it was no 
comfort for him to go there." The attorney 
"who drew the will also testifies that Mr. De 
Forest directed him to omit the name of Mr. 
Adams from the will, but to insert the names 
of Mr. Case and Mr. Southworth as the re- 
spective husbands of the legatees Mrs. Case 
and Mrs, Southworth, and it is observable 
that in the pencil memorandum In the testa- 
tor's handwriting, before referred to, the 
name of Mr. Adams does not appear, and 
that the names of Mr. Case and Mr. South- 
worth are written therein in conjunction with 
the names of their wives. Too much stress, 
however, is not to be laid on this circum- 
stance, for the reason that Mrs. Adams is 
mentioned in the memorandum as his daugh- 
ter, and he may not, therefore, have thought 
it necessary to ■ insert therein the name of 
her husband for further description; and, 
as Mrs. Case and Mrs. Southworth were 
not of blood kin to him, he may have deemed 
it important to name their husbands in that 
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connection, for the pui-pose of full identifica- 
tion. 

In support of the claim that 'Sh: De Foi*- 
est's departure from Whitewater "was oc- 
casioned by family dissensions, it is urged 
that his whole conduct indicated an intention 
not to return. The testimony does not sup- 
port this conclusion. On the contrary, the 
weight of the evidence is that he left only 
because of the severity of the winter climate 
in Wisconsin. Allusions that from time to 
time he made to his health very clearly 
show this to have been the fact. On one oc- 
casion he remarked that he was going east 
on a visit, at another time he said he should 
remain away until spring, and on other oc- 
casions he said nothing of the length of time 
he should be absent. In September previous 
he stated to a friend in Chicago that he 
should not stay in Whitewater long; the 
winters were too severe for him. To an- 
other witness he remarked that "he was 
going east on account of his neuralgia; that 
if he was not better there he should return, 
ilr. Case made it very pleasant for him here, 
but that on account of the severe weather it 
made his trouble worse"; and in a conversa- 
tion with Rev. G. W. Wells in relation to his 
proposed departure, he said that he had 
settled matters for this life and the life to 
come. 

It is contended further on the part of the 
defense that there is affirmative proof that a 
few days before the deceased left White- 
water he destroyed the will. In siipirort of 
this theory the testimony 'of Jlrs. Lucinda 
Case, the mother of James M. Case, is relied 
on. She was an aged lady, whose home was 
with her son, and she testified that on the 
Friday before Mr. De Forest went away, 
which was November 16th, he was writing 
at a desk in her son's room; that she was 
sitting in the kitchen, where there had been 
a fire; that *'he came in after he got through 
writing, and he had a paper in his hand. He 
took off the cover to the kitchen stove. 
* * * He had a paper in his hand that he 
twisted around; he poked up the coals and 
put it on the coals, and put the cover on." 
She described the paper burned as white 
writing paper, "twisted around the middle 
and the ends stuck out," and says that w^hen 
he burned the paper he said nothing, and at 
once went out of the room. From the cir- 
cumstances under which this act was done, 
especially when considered in connection with 
the fact that he was already preparing to go 
away, it is strongly contended that the paper 
Mr. De Forest then burned was the will in 
question. I do not think this conclusion is 
maintainable upon the testimony. In the 
first place it seems highly improbable that he 
would thus destroy the will in the presence 
of an inmate of the house. So far as the 
proofs show, he had given no signs of an in- 
tention to revoke or destroy It, and, if he had 
secretly resolved to destroy it, it "would have 
been natural for him to make the act of de- 



struction as secret as the thought whicli 
prompted the act. But it appeai-s, further, 
that on the day when he burned the paper, 
November 16th. he wrote a note in pencil to 
Mr. and Mrs. Adams, stating that he hoped 
to arrive at their house on the 21st inst; 
that he was as well as usual, except that he 
was troubled with a tremor, which he thought 
was owing to the climate; that he wished to 
leave "this section of the counti-y" as soon as 
he could, and designed to go East, and would 
stop over one day with them to rest. In this 
connection the complainant has introduced 
evidence tending to show that he at first at- 
tempted to write the letter to the Adamses 
with a pen, but that the ti-emor of his hand 
was such that he could not use a pen, and 
that he finally wrote the letter with a pencil. 
It is further shown that the deceased was a 
man of orderly habits, and that it was his 
custom to desti'oy waste papers by burning 
them, and it is claimed, upon proof of all the 
circumstances, that the paper he bunied on 
the occasion referred to was undoubtedly that 
upon which he had attempted to write the 
letter to the Adamses with a pen. Moreover, 
the attorney who drew the will testifies that 
it was di-awn on a sheet of legal cap parch- 
ment paper, of a yellow tinge, and longer and 
wider than ordinary legal cap paper, and, if 
this be so, it is quite clear that the paper 
which Mrs. Case saw the deceased destroy 
does not answer the description of that on 
AvhJch the will was drawn. Giving due 
weight to all the proof we have on this ques- 
tion, it is, in my judgment, inadequate to es- 
tablish the claim that the deceased then de- 
stroyed the will. In .the light of all the 
circumstances it seems much more probable 
that the paper he burned was that which he 
had attempted to use in writing to Mr. and 
Mrs. Adams. Tliis being the conclusion of 
the court, it must be held that there is no 
affirmative proof in the case that the testator 
destroyed the will. At the same time it is 
to be observed that there is no evidence of 
its destruction by any other person whose in- 
terests were advei*se to the will. Mr. and 
:Mrs. Adams did not see Mr. De Forest after 
he made the will, until his death; they had 
no access to his papers or trunks at any time 
when the will could have been abstracted 
therefrom, nor do they appear to have known 
that he had made the will now sought to be 
established, until they learned it from Mr. 
Case when on their way to Rochester to at- 
tend the burial; and at that time they 
seemed to have supposed that the will then 
spoken of was that which Mr. De Rarest had 
made in 1876. This, I think, is a fair infer- 
ence from the testimony. 

On the whole, looking at this case in all its 
aspects and in the light of all the circum- 
stances that surround it, I am eonsti-ained 
to believe that the will was at some time 
after it was last seen in October, 1887, acci- 
dentally lost from the custody of the testator. 
Undoubtedly many wills once deliberately 
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-gxeeuted are afterwards secretly destroyed 
by the persons who made them; but the cir- 
cumstances here are such that they seem 
sti-ongly hiconsistent with the theory that 
such was the fact in this case. The envel- 
ope in which the will was originally placed 
and the memorandum made by the testator 
himself, from which the will was drawn, 
were preserved, and were found in the place 
where it was most natural to look for the 
will. It certainly seems very improbable that 
the deceased would secretly destroy the will, 
and at the same time preserve the envelope 
and the memorandum. These papers must 
have been deposited by him in the place 
where they were found, and it is reasonable, 
I think, in the light of all the circumstances, 
to believe that he supposed the will was there 
also. - 

As is apparent from the statement of the 
facts heretofore made, Mr. De Forest on 
more than one occasion carried the will in 
his pocket, and was seen to have It in his 
hand out of the envelope, from which it is 
not unreasonable to infer that the will may, 
at one of these times, have been mislaid 
and lost, w^hile he may have supposed that 
it was in the envelope, and securely de- 
posited in the tin trunk. Moreover, I have 
not been able to resist the belief that it 
was not impossible for the loss to have oc- 
curred during the various examinations of 
the trunk after its return to Chicago, though 
I must admit that this can hardly be said 
to be more than a possibility. It is proven 
that at the time the trunk of the deceased 
was being packed, and when he remarked 
that he wished to have the tin trunk 
packed carefully, as he had important pa- 
pers in it, Mrs. Southworth said to Mm that 
she supposed the will was in that trunk, 
and that he made no reply. From his si- 
lence when thus addressed, it is argued that 
the inference is that the will had been de- 
stroyed. But this does not follow. He may 
not have cared to make any reply. He may 
have chosen to evade a reply. For a man 
of his character and temperament, his si- 
lence may have been entirely natural. He 
may have thought it unneeessarj' to make 
any x*eply, as he had just remarked that 
the trunk contained important papers; in 
other words, this silence may have been 
just as consistent with the continued exist- 
ence of the will as with any other theory. 
Moi'eover, the evidence is that he was so 
deaf that he sometimes used an ear trumpet, 
and he may not have heard Mrs. Soiath- 
woith's remai'k, although she states that he 
could hear some persons very much better 
than he could others, and that he always 
said that he could hear her very readily. 
Nevertheless, it is not at all improbable that 
he did not then hear what she said. 

The testimony of the witness Chadder- 
don, the teamster who carried Jlr. De Forest 
and his trunk to the railroad depot in White- 
water, if true, fully sustains the theory that 



the deceased supposed his will was in ex- 
istence on the very day he died. Speaking 
of what transpired at 'the depot, he testifies 
as follows: "After we had set down the 
ti-unk, he (meaning Mr. De Forest) walked 
up where they checked the trunks. Directly 
he returned to me, and 1 said to him, 'Fa- 
ther De Forest, I am soriy to have you g^ 
away.' He said it wouldn't be for long; if 
nothing happened he should be back in the 
spring; and I tben said to him, 'I am sori-y 
to see .you go a^ay alone; you are a pretty 
old man to travel alone.' He answered that 
he was used to traveling alone, and it didn't 
matter, he said, where he fell. He said, 'I 
have my business all settled, and I have- 
my will here with me in the trunk.' Our 
conversation then was broken ofiE; the train 
aiTived." 

The proof is that no one was present at 
this convei-sation, if it occurred, except Miv 
De Forest and the teamster. This testimony 
is severely attacked, as stating not only an 
improbable, but a coiTuptly manufactured, 
stoiy. After such a lapse of time, there 
should, of course, be taken into account, in 
considering the testimony, the liability of 
the witness to be mistaken in his recollec- 
tion of just what was said, and the possibil- 
ity that from the infirmities of memory he 
may now be unable to state the conversa- 
tion with accuracy; but I do not think the 
claim that his testimony is a corrupt fabri- 
cation is established by the evidence. To 
justify a settled belief, that the statements 
of the witness are willfully fabricated, the 
court should not rest its judgment upon 
possibilities; it should have strong circum- 
stances and tangible facts plainly pointing 
to such a conclusion. 

As to the question of the credit to be at- 
tached to this testimony upon the theoiy 
that it is lionestly given, but that it may 
still be inaccurate and unreliable, and there- 
fore of doubtful value, I do not deem it 
necessaiy to discuss it, since I am of the 
opinion that, treating the testimony of this 
witness as only in a limited degree corrobo- 
rative, the conclusions of the court upon the 
merits of the ease must be as already in- 
dicated. 

It has been argued that it was unnatural 
for the deceased to make a will diverting 
the larger portion of his estate fi'om his 
sole heir at law, and she his daughter. Nev- 
ertheless, that he made such a will can- 
not, in the face of the evidence, be reason- 
ably denied, and, in view of his relations to 
the various legatees in the will, and of 
the circumstances of his situation in the 
last years of his life, and of all the facts, 
I do not deem the will so devoid of reason- 
ableness as the counsel for the defendant 
claim it to be. By the will he remembered 
all persons bound to him by ties of kinship 
or affection. He disinherited none. His es- 
tate at the time of his death, as I conclude 
from the testimony, amounted to about $9,- 
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000, altlaough, in consequence of subsequent 
appreciation in value, it may now amount to 
."^12,000 or more. He gave to Mrs. Adams 
by the will tlie use of ?3,000 for life, and 
took care that at ber deatb ber ebildren 
sball bave tbe principal of tbat bequest. 
Then be gave to them §800 more. In con- 
sidering the question of the reasonableness 
of the will, it is also to be borne in mind 
that he had secured to Mrs. Adams ?2,000 
in the shape of insurance on his life. Then 
he gave to Mrs. Case and her son oi^Ly about 
^600, and, after giving to Mrs. Southworth's 
son §300 and to the Bible society $500, he 
bequeathed the residue to Mrs. Southworth, 
evidently because he considered her in great- 
er need of such a provision than were the 
other recipients of his bounty. Looking at 
this will as nearly as we may from the 
standpoint he occupied when he made it, 
taking into consideration, as we must, the 
relations in which he stood towards all upon 
whom he wished to bestow his estate, it 
can hardly be maintained that the will is 
repugnant to such a sense of justice as a 
person in his circumstances might well be 
supposed to naturally feel and act upon. 

In view of all the considerations stated, it 
is the opinion of the court that a decree 
should be entered declaring that the de- 
ceased died testate, and establishing the 
will. 



Case M*o- 13,195. 

SOUTHWORTH et al. v. The A. E. DOUG- 
LASS et al.i 

District Court, D. Connecticut. May, 1859. 

IX.SOI.VEXCY PrOOEEDIXGS — APPOINTMENT OP 

Tkustee — Irregulauities. 

tl. An order appointing a trustee to take pos- 
session of an insolvent's estate, and purporting 
to have been entered on the petition of a cred- 
itor for that purpose, cannot be considered as 
an order made under an assignment for the 
benefit of creditors, although such assignment 
was pending in the probate court at the same 
time with the creditor's petition, and some of 
the subsequent proceedings seem to go upon the 
idea that the order was made under the assign- 
ment.] 

[2. The fact the appointment of a trustee to 
take possession of an insolvent's estate is made 
by the probate court at a date subsequent to a 
date fixed by previous order for a hearing in 
regard thereto, and without any formal order 
of postponement, does not render the appoint- 
ment void; for probate courts have no par- 
ticidar terms, and hence there are no continu- 
ances, and, if the appointment was irregular, 
it was an error for correction by appeal.] 

[3. An order appointing such a trustee is 
not invalid merely because it does not show 
that the necessary facts have been found by 
the court, when the petition on which the order 
is made alleges the facts, and the insolvent, by 
failing to appear and answer thereto, has ad- 
mitted them to be true.] 

[4. The provision of the Connecticut statute 
(Act 1853, art. 7; Laws 1835, p. 7) requiring 
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public notice in a newspaper of the time when 
such a trustee is to be appointed, is directory 
merely, and the omission thereof is an irregu- 
larity to be corrected by an appeal, and does 
not affect the validity of the appointment.] 

[This was a libel by Southworth, Miller & 
Co. against the schooner A. E. Douglass and 
others.] 

INGEESOLL, District Judge. The question 
in this ease is, do the libellants own the 0/32 
parts of the schooner A. E. Douglass which 
formerly belonged to one Albert Gaines? If 
they do, they are the major ownei-s of the 
vessel, and the decree must be in their favor. 
If they do not, they are not the major owners 
of the ve^el, and the decree must be against 
them. It will not be necessaiy to consider 
many of the points which have been presented 
on the trial, as the view taken by the court 
of one of the points made by the respondents 
will be decisive of the case, and settle the 
question that the libellants do not own the 
abandoned portion of the vessel which fonner- 
ly belonged to Gaines. On the 31st of October, 
1856, Gaines did own 9/32 parts of the vessel. 
On the 14th of December, 1857, a creditor of 
Gaines issued a writ against him, and caused 
whatever interest he (Gaines) then had in the 
vessel to be attached. Subsequently a judg- 
ment was obtained, an execution issued, and 
whatever interest was attached was sold on 
the execution to the libellants. In reply to 
this, the respondents allege that neither on 
the 14th of December, 1857, nor at any sub- 
sequent time, had Gaines any interest in the 
vessel; that, before the attaeliment, whatever 
interest he owned in the vessel, had been 
transferred to Horace Cornwall, by virtue of 
certain proceedings which took place in the 
court of probate for the disti'ict of Hartford, 
and that Cornwall has transferred tlie »/32 
parts of the vessel which passed to him, by 
virtue of such proceedings, to the respondent 
Smith. On the 31st of October, 1856, Walter 
Harris, a creditor of Gaines, presented a peti- 
tion to the court of probate for the district of 
Hartford, praying for the appointment of a 
tioistee to take possession of the property of 
Gaines for the benefit of his creditors, he be- 
ing insolvent That petition was regular on 
the face of it. And it is admitted, if Cornwall 
was regularly appointed by said court of pro- 
bate a trustee upon that petition, that the 
"/32 parts of the vessel now in question did 
pass to him, and that consequently the libel- 
lants acquired no right by the purchase which 
they made on the sale upon the execution. On 
the day that petition was filed, the court of 
probate issued a citation to the said Gaines to 
appear before said court on the 6th day of 
November, 1856, to show cause why the prayer 
of the same should not be granted; which 
citation was legally sei-ved on the said Gaines. 
But he did not appear in pursuance of the re- 
quirements thereof. On the third day of No- 
vember, 1856. Gaines, being insolvent and una- 
ble to pas' his debts, made an assignment in 
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-writing of all his property, real ana pei-sonal, 
■except such articles situate without this state, 
one hundred dollars in cash, and such prop- 
erty as was by law exempt from execution, 
to Cornwall, in trust for the benefit of his 
creditors in proportion to their respective 
claims, to be proceeded with according to the 
inailvent laws of Connecticut, which assign- 
ment on the same day was lodged in the pro- 
bate oflice for the district of Hartford. 

The court of probate, on the 6th day of said 
November, passed an order, upon the said as- 
signment, appointing the 11th day of said No- 
vember as the time for the hearing relative 
to the acceptance and approval of the trustee 
named in the assignment, and directed that 
pubhc notice of said hearing be given by ad- 
vertisement in a newspaper in Hartford, in 
the manner in said order mentioned; which 
order was complied with. On the 12th day 
of November, 1850, the court of probate passed 
the following order, to wit: "Upon a hearing 
of the application of Walter Harris, for the 
appointment of a trustee of said estate, and 
the order of notice upon the assignment, this 
court doth appoint Horace Cornwall trustee 
of sai'd estate, who appeared in court and ac- 
cepted said ti'ust, and gave bond jointly with 
Erastus Smith in the sum of ?5,000, which is 
accepted and approved by the court" If this 
, was a valid appointment of Cornwall as a ti*us- 
tee on the petition of Harris, to have the es- 
tate of Gaines settled as an insolvent estate, 
then it is clear that whatever property Gaines 
had in the schooner A. I/. Douglass on the 31st 
of October, 1856, was passed to the trustee, 
and that the libellants acquired no right to any 
portion of her by virtue of the sheriff's sale 
on the execution. 

The libellants claim that this was not a 
valid order appointing a ti'ustee on the petition 
of Harris; that it was not intended to be an 
order for the appointment of such trustee; but 
that it was intended to be an order only for 
the appointment of a trustee on the assign- 
ment; and that it was made for such purpose, 
and at the time of the assignment the petition 
of Harris was pending to force Gaines into 
insolvency. They claim, also, that if the order 
was Intended to be an order for the appoint- 
ment of a trustee on the petition of Harris, 
that it was void for such purpose, as on the 
records of the court of probate there does not 
appear to have been any continuance of the 
time of hearing, which had been fixed for the 
6th day of November to the 12th of November. 
It appears clear by the order of the 12th of 
November that it was an appointment of Corn- 
wall as a trustee upon the petition of Harris. 
It is so expressed to be. It must be so con- 
sidered, although some subsequent proceedings 
of the court would seem to go upon the idea 
that it was intended also to be an order for 
the appointment of a ti-ustee on the assign- 
ment. But such subsequent proceedings can- 
not be made to change the clear impart of the 
order. An order of the court of probate, like 
the order of any other court, must speak for 
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itself, when it can speak clearly and under- 
standingly. 

The question, then, is, was it valid for such 
purpose? The chief- reason urged against its 
validity is that the hearing for the appoint- 
ment of such trustee, which was by the order 
of the 31st of October, 1856, fixed for the 6th 
of November, followmg, does not expressly 
appear by an order to have been continued to 
the 12th of November. The appointment for 
this cause assigned cannot be considered as a 
void order, but must be considered sound and 
valid until appealed from. Courts of probate 
have no particular terms. They are always 
open. There is no continuance of a case from 
one term to another term. There may be a 
postponement of a ease from one day to an- 
other, but no continuance from one term to 
another term. There is but one term of a 
court of probate. If, when a suit is brought 
to a court which is not always open, but which 
has particular terms, a judgment should be 
rendered on a day of the term subsequent to 
the day that the process was returnable, it 
would be a fruitless attempt to attack such 
judgment, on the ground that no formal order 
had- been entered postponing the hearing from 
the day. when the process was returnable to 
the day when the judgment was entered. 
When a process founded on a petition has 
been sei-ved and retin-ned, the case is in court; 
and while in court, the case may be disposed 
of by the court. If there is any just cause 
of complaint that the case has been improp- 
erly disposed of, the paity complaining can 
have relief by appeal. If any one had any 
cause of complaint, of the order of the 12th of 
November, he could have had relief by ap- 
peal. But that order must be considered a 
valid order, until it has been appealed from. 
An eri-oneous order merely, is not a void order. 

It is said further that the necessary facts are 
not found by the court in the order of the 12th 
of November to have authorized the court of 
probate to appoint a trustee upon the petition 
of Harris. The allegations stated in the peti- 
tion are sufficient, if they were true, to au- 
thorize such appointment. Gaines did not ap- 
pear to contest such allegations. He there- 
fore, by his default, admitted them to be true; 
and, being admitted to be true, the order was 
rightfully made. 

It is said, further, that the appointment was 
void, for the reason that no public notice in a 
newspaper, of the time when a trustee would 
be appointed, was given, as required by the 
seventh article of the act relating to insolvent 
estates passed in 1855. See Acts of that year, 
page 87. The requirements of that act on tliis 
subject are merely directory. A non-compli- 
ance with them does not make the appoint- 
ment a void one. Such non-compliance may 
be a good reason for setting aside the order 
on an appeaL But the order, until it is so set 
aside, must be considered valid. Besides, by 
the act of the legislature passed in 1858, errors 
of tliis description are remedied. 

With this view of the ease, it is not neces- 



SPADKS (Case No. 13,196) 



[22 Fed. Cas. page 848]' 



sary to consider the other points which have 
been presented to the consideration of the 
court. The decree must he that the Hbel he 
dismissed, with costs. 



SOUTHWORTH (STRONG v.). See Case 
No. 13,545. 

SOWERS (UNITED STATES v.). See Cases 
Nos. 10,362 and 16,.S63. 

SPADER (DE CASSB v.). See Case No. 3,- 
720. 



Case No. 13,196. 

In re SPADES et al. 
In re MUIR et al. 

[6 Biss. 448; 1 13 N. B. R. 72; 8 Ohi. Leg. 
News, 33-3 

District Court, D. Indiana. Sept., 1875. 

Baxkucptcy— CojiPosiTios Meeting — Calculat- 

ISG MaJOIIITY — SeCCKEI^ CitEDITOKS — 

Partseksiiij*. 

1. Instructions given to Indiana registers as 
to manner of calling and conducting composition 
meetings. 

2. The proper construction of the clause as 
to calculating a majority is that creditors whose 
debts do not exceed §50, shall be counted in de- 
termining the value, but not in determining the 
number, 

3. Secured creditors, are those who hold a 
lien iipon property which otherwise would go 
into the general fund, not those who have per- 
sonal security. This latter class may prove 
and vote as unsecured creditors. 

[Cited in The Home. Case No. 6,657.] 

4. A composition should not be allowed to 
work inequality or injustice, as between indi- 
vidual and partnership creditors. If there is 
no objection, the creditors may direct a general 
composition, which is the most simple; but if 
any creditor objects, he has the right to a 
vote by the separate classes of creditors. 

5. The court, before confirming the composi- 
tion, should see that it works no injustice to 
any class of creditors, and if it does, should 
give redress accordingly. 

[In bankruptcy. In the matter of Michael 
H. Spades and others and .Tames W. Muir 
and others, creditors of the banknipt] 

Bixby & Norton, for the register. 

GRESHAM, District Judge, By the amend- 
ment to the 43d section of the banknipt act, 
provision is made for the disposition of pend- 
ing cases by means of a composition between 
the bankrupt and his creditors. 

In certain cases when composition proceed- 
ings are pending, application is made to the 
court to settle questions of practice, and for 
the better regulation of this method of set- 
tlement, the following statement is made for 
the direction of registers: 

Upon an application to the court by a bank- 
rupt whose case is pending, setting forth that 
he proposes to compound with his creditors 
an order will be made and certified to the 

1 [Reported by Josiah H, Bissoll, Esq., and 
here reprinted by permission.] 



proper register, directing him to call a meet- 
ing, and to give notice of not less than ten 
days to each known creditor of the time, place 
and purpose of such meeting. These notices 
will be sent by mail, properly addressed and 
postpaid, and a memorandum will be entered 
by the register to the effect that he has re- 
ceived the order of the court and given the 
notices required. 

The record of the register should show that 
at the time appointed the bankrupt appeared 
in person, or if from some lawful cause pre- 
vented from so appearing, then by another 
person on his behalf, with a statement of the 
whole of his debts and assets, showing also 
the names and addresses of the several cred- 
itors. 

The proposition of the debtor being submit- 
ted, must then be adopted by a majority in 
number and three-foui-ths in value of the cred- 
itoi-s of the debtor assembled at such meeting, 
voting either in person or by proxy. 

This alone does not authorize the submis- 
sion of the composition to the court, for an 
additional step must then be taken, that is, 
the resolution must be confirmed by the sig- 
nature of the debtor and of two-thirds in 
number and one-half in value of all the cred- 
itor of the debtor. If the vote of those as- 
sembled at the meeting does not amount to 
a majority in number and three-fourths in 
value, the matter is at an end. But should 
that vote be given in that number and value, 
of those so assembled, a further step must be 
taken to confirm it by securing the signature 
of the debtor to the resolution, and also the 
signatures of a larger proportion of the cred- 
itors, to- wit: two-thirds in number and one- 
half in value of all the creditors of the debtor. 
This provision of the law is designed to pro- 
tect the creditors from the effect of a resolu- 
tion adopted by a smaller number assembled 
at such a meeting. The smaller number may 
adopt the resolution, but the larger number 
must confirm it, and it is plain from the lan- 
guage of the act that after the adoption of 
the resolution a reasonable time may be given 
to secure such additional signatures as may 
be required to confirm it. 

A question arises upon the further provi- 
sions of the section as to how this voting and 
confirming is to be counted. The language of 
the amendment is: "And in calculating a 
majority for the purposes of a composition 
under this section, creditors whose debts, 
amount to a sum not exceeding fifty dollars 
shall be reckoned in the majority in value^ 
but not in the majority in number." 

This language, which directs what shall bfr 
counted in the majority, is not free from ob- 
scurity. The majority, however, can only be 
ascertained by making the count, and as tlu^ 
method of making it is to be first determined 
before the vote is settled, it seems that the 
reasonable interpretation of this provision is 
that in settling the composition, whether for 
or against, creditors whose debts do not ex- 
ceed fifty dollars shall not count in determin- 
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ing the number, but shall count in determin- 
ing the value. 

As to secured creditors, they are not count- 
ed at all unless they satisfy the register that 
there is an excess due them over the value of 
the security. That excess being determined 
by the register, they are admitted to the vote 
as are the creditors whose demands are unse- 
cured. 

If. liowever, a secured creditor abandons 
his security, he is admitted to vote as one un- 
secured. 

It is proper here to observe that the secured 
creditors to whom this exception applies are 
those who are secured by the pledge, in some 
form, of property that, apart from their lien 
upon it. would go into the fund for genei-al 
distribution. The language is general, to be 
sure, and construed strictly and without ref- 
erence to other provisions of the statute, 
might be made to embrace those creditors 
who have personal security. But the law 
makes provision elsewhere for the protection 
of such sureties, allowing them to prove tn. 
full when they have paid the debt, and pro- 
vides for their subrogation to the right of the 
creditor, if he shall liave proved, and they 
afterward pay the debt. The provision for 
the abandonment of the security can only ap- 
ply to such security as may be smrendered to 
the general fund, and can have no application 
to that form of security which could be aban- 
doned only for the benefit of the surety, and 
not for the increase of the fund. It follows, 
of course, that a creditor having personal se- 
curity votes upon composition proceedings as 
an unsecured creditor. 

The question of the effect of partnership re- 
lations in making a composition presents 
more diflSculty. The law is silent as to part- 
nerships. It proceeds apparently upon the 
theory that the debts and assets are all of a 
single class. It does not provide for a class- 
ification of debts and assets as being individ- 
ual and partnership, and for a several vote 
and counting among the different classes of 
creditors. Are the creditors of A, and those 
of B, and those of the firm of A & B. to be 
all counted together in determining the re- 
quired numbers and values in these seveml 
stages for settling a composition? Or, are 
they to be separated into classes and to vote 
and be counted in such classification before 
the question of composition can be deter- 
mined? 

The act provides carefully in section 36 for 
the marshaling of the debts and assets and 
the distribution of the several individual and 
partnership funds, according to the well- 
known equity rales. The creditors being so 
entitled, it is easily seen that veiy gross in- 
equality might in some cases result by a vote 
for composition without requiring a classifi- 
cation. If the personal assets of partners are 
small and the personal debts large, the per- 
sonal creditors could expect only a propor- 
tionate dividend, and therefore could readily 
vote for a composition that would be unjust 
22FED.CAS — 54 



to the partnership creditors, unless a similar 
ratio existed between their debt.*? and the 
partnership fund. If their debts were in the 
aggregate comparatively small and the part- 
nership fund large, they could, by the pre- 
ponderating vote of the personal creditors, be 
driven to accept a composition which would 
be greatly below the amount of their divi- 
dends were the cause to .proceed to settlement 
by the assignee. 

Congress could not have contemplated and 
intended any such inequality. The cases, 
however, to which the attention of the court 
has been called are cases where the meetings 
have been held upon general notice to all 
creditors, both individual and partnership, and 
where the vote has been made by the credit- 
ors who assembled and those who signed the 
confirmation of the resolution, without any 
classification and without any objection on 
that ground from any creditor. The state of 
the respective^ debts and funds may be such 
as to justify this course; and where they are 
so it simplifies the proceedings very material- 
ly. Whether this condition of practical equal- 
ity of the debts and assets, both individual 
and partnership, exists, is shown to the cred- 
itors at the composition meeting, and it is 
their province to act upon it as they see prop- 
er. They may make the composition by gen- 
eral vote and genei-al confirmation, if they are 
content with it. Or, if one of any class of the 
creditors perceives that the other class is 
about to force upon him an unjust composi- 
tion, he can demand a separate vote, and so 
protect himself by calling to his assistance 
those who compose the class to which he be- 
longs. 

It would seem that by this application of 
the law no injustice can be done. There re- 
mains a second meeting to be called by the 
court, after notice to every known creditor, 
for the final allowance of the composition by 
the court, if it shall be found to be fair and 
' to have been conducted according to law. 
Should it appear at this meeting that the com- 
mon voting of all creditors, individual and 
partnership, together worked injustice, the 
court can then consider if any and what re- 
dress should be given. 
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Case Wo. 13,197. 

SPAFFORD et al. v. GOODELL. 

[3 McLean. 97.] i 

Circuit Court, D. Michigan. Oct Term, 1S42. 

Escape — Process — Deputy— PEnERAL Process— 
Measuke of Damaues. 
1, la an action for an escape, the sheriff 
cannot take advantage of an irregularity in 
the process, which does not render it void. 

1 fKejiorted by Hon. John McLean, Circuit 
J ustice.J 
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2. The deputy of the marshal is a sworn oflS- 
eer, known to the law, and he may return, as 
deputy, the process served by him. Such has 
been the uniform practice. 

3. A sheriff who receives as jailor, a person 
arrested by the marshal, is bound to keep the 
prisoner under all the responsibilities, as if he 
had been arrested under state process. 

4. An escape on final process, subjects the 
sheriff to damages to the amount of the in- 
jury received by the plaintiff. 

5. This injury is measured by the amount 
of property possessed by the defendant, not ex- 
ceeding the sum named in the execution. 

[Cited in Sheldon v. Upham, 14 B. I. 493.] 

6. Where the defendant is wholly without 
property, nominal damages, only, can be recov- 
ered against the sheriff. 

At law. 

Goodwin & CoUens. for plaintiffs. 
Witherell & Buell, for defendants. 

OPINION OP THE COURT. This action 
is brought against the defendant, as late 
sheriff of Wayne county, in this state, char- 
ging him witb an escape. On the 22d June, 
1838, a judgment was obtained in this court, 
against James Hale, by the plaintiffs, for sev- 
enteen hundred dollars. A ' capias ad satis- 
faciendum was issued on the judgment, the 
11th February, 1839, which was retumed cepi 
corpus. An objection was made to the execu- 
tion, on the ground, that in pursuance of the 
statute of Michigan (Kev. St. p. 453, § 15) it 
did not require personal and real property to 
be taken, before the body; but the objection 
was oveiTuled. The sheriff who, under the 
act of Michigan, received the defendant in 
custody, cannot object to the irregularity of 
the execution. It was not a void process, and 
collaterally advantage cannot be taken of an 
irregularity, which does not show that the 
process was wholly void. It was also object- 
ed that the return on the execution was not 
made by the marshal, but by his deputy, and 
2 Caines, 10, Stoiy, Ag. 139, note 2, were 
cited. A deputy marshal is an officer known 
to the law, and it is the general practice, long 
sanctioned by the eomts, for the deputy to 
make return of process served by. him. It 
might be more technical to return the same 
in the name of the marshal, but the custom 
has been otherwise. The deputy is a sworn 
officer, and the court think that the return 
is good. They would even now permit the 
marshal to amend the return, if it were es- 
sentially defective. The defendant, as sher- 
iff, was bound to keep the defendant commit- 
ted to his custody by the marshal, under the 
same responsibilities, as if the arrest had been 
made under state process. But on the same 
evening of the commitment, the sheriff re- 
leased Hale, on bis giving a bond as required 
by Kev. St. p. 682, c. 8; and this bond was 
offered in evidence. The act under which 
this bond was taken, does not apply to the 
courts of the United States. It wag passed 
subsequently to the act of 1828 [4 Stat. 278], 
adopting the state laws in regard to the prac- 



tice of the courts of the United States, and it 
has not been adopted, expressly, by a rule 
of court- Even imder the statiite, the bond 
is liable to objections, but these need not be 
considered. 

Evidence was offered to show the amount 
of the property possessed by Hale, the de- 
fendant in the execution; and also rebutting 
evidence, conducing to show that he was em- 
barra^ed and owned no propeity. 

The court instructed the jury, that the es- 
cape being proved, the plaintiff was entitled 
to recover from the defendant damages to the 
extent of the injury which resulted from the" 
escape. That if Hale had property which 
might have been applied in discharge of the 
execution, the plaintiffs should recover the 
full sum called for in the execution. But if 
the property was not liable to the execution, 
by reason of prior liens, that the plaintiffs 
could only recover nominal damages. That 
the damages could not exceed the property 
of Hale. That his commitment was a means 
of coercing payment, and if he were wholly 
without the means of payment, the damages 
must be nominal. The jury found for plain- 
tiffs; on which a judgment was entered. 



fiPAFFORD (WILKENS v.). See Case No. 
17,0.19. 



Case Ko. 13,198. 

SFAFFORD et al. v. WOODRUFF. 

[2 McLean, 191.] i 

Circuit Court, D. Michigan. Oct., 1840. 

Plbadisg at IjAW — Puis Darrein Continuance 
—How M.ET — Motion to Set Aside. 

1. A plea puis darrein continuance, proper- 
ly verified and filed, within the rules of the 
court, will not be set aside on motion. 

2. The facts alleged in the plea, show that 
it has been filed in good faith; and the allega- 
tions must be denied by a replication, or ad- 
mitted by a demurrer. 

3. The filing of this plea waives all prior is- 
sues. 

[Cited in Harding v, Minear, 54 Cal. 505. 
Cited in brief in Lincoln v. Thrall, 26 Vt. 
305.] 

At law. 

Mr, Goodwin, for plaintiffs. 
Mr. Frazer, for defendant. 

OPINION OF THE COURT. This is an 
action of assumpsit, brought against the de- 
fendant as the indorser of a note. The gen- 
eral issue was pleaded; and, since the last 
continuance, a plea puis darrein continu- 
ance, which alleged that this action is 
brought against the defendant as indorser of 
a note, on which the plaintiffs, who are the 
holders, since the last continuance of this 
cause, obtained a judgment against the mak- 
er and the first indorser, and that they gave 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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time to tlie defendant, "which operates as a 
release to the defendant in this action. This 
plea is sworn to, as the rule of the court re- 
quires. And, a motion is now made to set 
aside this plea, by plaintiffs' attorney, on 
the ground that it is irregular, and a nullity. 

Great certainty is required in pleas of 
this description. The plea may be in abate- 
ment, or in bar of the action, and the mat- 
ter of defence must be specifically stated, 
and the time it arose. In these respects, 
the present plea is not defective, and it is 
verified by affidavit. Under such circum- 
stances, it is said the court can not set the 
plea aside on motion, but are bound to re- 
ceive it. Brown, Abr. "Continuance," pi. 
5, 41; Jenk. Cent. 160; Prince v. Nicholson, 
5 Taunt. 333; Lovell v. Eastafif, 3 Term R. 
554. The interposition of this plea waives 
all prior issues; nor can the plaintiff, after- 
wards, proceed thereon. 1 Chit PI. (Ed. 
1837) 697; 1 Salk. 168; 2 Strange, 1105; 5 
Taunt. 333. 

The matter sel; up in this plea, so far from 
appearing to be fraudulent or evasive, pre- 
sents a serious question; and the facts 
should either be traversed by a replicatioh, 
or admitted by a demurrer. The motion is, 
therefore, overruled. 



gPAFFORDS (WOODWORTH v.). See Case 
No. 18,020. 

SPAIN V. The CONCEPTION. See Case No. 
3.137. 

SPAIN, CONSUL OF, v. CONSUL OF 
GREAT BRITAIN. See Case No. 3,138. 



Case Ifo. 13,199, 

SPAIN et al. v. GAMBLE et al. 

[1 MacA. Pat. Cas. 358.] 

Circuit Court, District of Columbia. Jan., 
1854. 

Patents — Isteuferesoe Proceedings — Inde- 
pendent Isvestoks — Eqdivalests— Switches 
FOK Railway Dhawbbidges. 

[1. The fact that an invention is original with 
the applicant, that he had no notice of prior in- 
vention by others, is not sufficient to entitle him 
to a patent. A patent will issue only to the 
first original inventor.] 

[2. A rod is the known equivalent of an end- 
less chain in machinery, where it can be used 
for the same purpose and effect.] 

[3. Where each of two parties claim to be 
the first inventor of a machine, and the hear- 
ing is upon an interference between them, it 
is unnecessary to consider whether the ma- 
chine of one party is superior in form and con- 
trivance to that of the other, or is an im- 
provement thereon.] 

[This was an appeal by Edward L. Spain 
and Isaac Fox from a decision of the com- 
missioner of patents in an interference pro- 
ceeding, awarding priority to William P. 
Gamble and John K. Gamble, in respect to 
an Invention relating to safety switches for 
railroad drawbridges.] 



Wm, W. Hubbell, for appellee. 

MORSELL, Circuit Judge. The commis- 
sioner having decided that the claims in this 
case were interfering claims, the parties were, 
according to the rules of the office, allowed to 
take their testimony and produce all their 
pi-oofs before him for the trial of the issue 
before him at a day and place of which they 
were duly notified; and the same being, with 
the arguments, duly submitted, the commis- 
sioner, on the 10th of June, 1854, determined 
that, upon an examination of the testimony 
in this case, it appeared that the said J. K. 
and W. P. Gamble were the first inventors 
of the subject-matter of the present interfer- 
ence; that a patent would therefore be grant- 
ed to them unless an appeal from that deci- 
sion was taken on or before the second Mon- 
day in July then next. The appeal being duly 
taken, several reasons of appeal were filed, 
the substance of which appears to be as fol- 
lows: The first brings into question the truth 
of what is stated on the part of the appellee 
by his witnesses as to the time (one day) in 
which they state that the invention- was pro- 
jected and perfected. This is said \a be, impos- 
sible, being the case of an invention where the 
mechanism is involved, and where appellees 
were not acquainted with mechanics. Sec- 
ond and third, that they (the appellants) have 
proved by their testimony that their discov- 
ery was as early as the 15th of May, 1853, 
and by their own oath as early as the 10th 
of Llay, 1853, by which time their invention 
was perfected and profiles drawn, and that it 
is superior in movement, simplicity, and du- 
rability to that of the Messrs. Gamble. Fourth, 
that their invention is superior to that of the 
appellees in the manner in which the con- 
nections are made with the switch for mov- 
ing it by a metallic rod adjacent to the rail, 
resting on the same sleepers and above 
ground, with a screw fixture for adjusting 
the same, while the appellees's device is 
placed beneath the track in the road between 
the rails, moved by cog-wheels and chaifag, 
which are liable to sway and give, and are 
not to be relied upon with the same safety 
as a rod. Fifth, the expense of construction 
of appellees' device is considerably more than 
that of appellants'. Sixth, appellees' specifi- 
cation calls for a draw-bridge, while appel- 
lants' is for railroad draw, pivot action. 

The claim of the appellants set forth in 
their specification as new and as their own 
invention is the self-acting or automatic oper- 
ation of the whole, and the mutual depend- 
ence of the one part on the other, and the ap- 
paratus for keeping the switches secure in 
their place after their adjustment to the sid- 
ing, so as to form a safety draw-bridge, hav- 
ing for its object the security of the pas- 
sengers and trains in all positions of the 
draw. 

Tlie appellees state in their specification 
that the nature of their invention consists 
of combining and arranging the switch-rail 
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and inclined siding with the draw-hridge, 
whereby the switch-rails can he unlocked and 
moved in connection with the inclined siding, 
and locked simultaneously with the slightest 
opening of the draw, and again unlocked and 
thrown in connection with the main track, 
and locked simultaneously with the closing 
of the draw, or at the moment it is entirely 
closed- This combination and arrangement 
of contrivances, it must be evident, render 
the draw-bridge perfectly safe. Said arrange- 
ment in every respect is self-adjusting. They 
also say: "What we claim as our invention, 
and desire to secure by letters-patent, is the 
contrivances herein described or their equiv- 
alents, so arranged and combined as to con- 
stitute a safety i-ailroad draw-bridge, sub- 
stantially as set forth." 

The commissioner has laid before the judge 
his decision in writing, with the original pa- 
pers and the evidence in the cause, and the 
same has been submitted by the parties on 
written argument. I have given the case a 
full consideration, and will state my opinion 
on the various points made by the reasons 
just alluded to. 

The ground stated in the first reason does 
not appear to me to be correct in point of 
fact. The witness John Gamble, Sr., states 
that on the evening of the 6th of May, 1853, 
his sou, ,T. K. Gamble, one of the appellees, 
came into tlie counting-house of the deponent 
and handed him a newspaper to read, in 
Avhich the accident to the ears at the Nor- 
walk di-aw-bridge on the day before was stat- 
ed; that while he was reading it John Gam- 
ble and William P. Gamble conversed togeth- 
er, and commenced making rough drawings 
with chalk upon the counter in reference to 
this matter, and thought that they had dis- 
covered some plan whereby such accidents 
might be avoided. On the following day they 
were drawing up the papers he had before 
referred to— Exhibit B. (This Exhibit B ap- 
pears to be similar in its appearance and 
principles to the drawing filed in this cause.) 
The drawing was completed on the 7th of 
May, and, with the written specification at- 
tached thereto in the handwriting of John K. 
Gamble, was drawn up and read to him on 
the 9th of May. 1853, and was sent on the 
10th to Munn .<i; Co. to prepare the proper 
drawings and papers for the patent office. 
In these facts he is corroborated by Robert 
B. Gamble, another witness produced on the 
part of the appellees. Nothing is said by 
them as to the time within which the model 
was constructed- They are imimpeached, 
credible witnesses, and I can perceive no suf- 
ficient reason to doubt the truth of what they 
have stated to have been done. 

If, then, this testimony is to be believed, 
it proves the invention of the appellees to 
have been discovered by them on or before 
the 0th of May, 1S53. The appellant's wit- 
nesses do not prove theirs to have been be- 
fore the 10th of May, several days, of course, 
subsequent to that of the appellees. The 



points raised by the second, third, fourth, 
and fifth reasons appear to be, first, that the 
invention of the appellant was original, and 
that they had no notice of that of the ap- 
pellees; but this is not sufficient to entitle 
them to a patent, as the law requires that 
they should not only be original, but the fii*st 
original inventors; second, that the construc- 
tion of their machine is different and superi- 
or to that of the appellees. It is true there is 
a difference in the position and in respect to 
the rod and the pin in the self-adjustment 
of the switch in connection with the draw- 
bridge, according to their contrivance, and 
the endless chain and lock of the appellees; 
but it has been properly said by the appel- 
lees' counsel that a rod is the known equiva- 
lent of an endless chain in machinery, where 
it can be used for the same purpose and with 
like effect. Therefore, according to princi- 
ples of patent law, they are not substantially 
different. With respect to the pin or lock 
in the adjustment of the switch, there does 
not appear any material advantage of the 
pin over the lock for the purposes of their 
design. Whether the appellant's machinei'y 
in form and contrivance is superior to or an 
improvement upon the invention of the ap- 
pellees, and upon that ground entitled to a 
patent if the claim had been presented in a 
different shape or not, it is not necessary for 
me to decide upon the present aspect of the 
case. 

I am therefore of opinion that the decision 
of the commissioner on each of the grounds 
stated by him is correct, and ought to be 
affirmed, and the same is accoi'dingly hereby 
affirmed. 

The patent issued to .T. K. and W. P. Gam- 
ble (No. 13,258) July 17, 1855. 



Case Wo. 13,200. 

SPALDING et al. v. BATON KOUGE. 

[10 West. Law J. 461.] 

Circuit Court, D. New Orleans. 1853. 

Constitutional Law— Power to Rkgii.ate Com- 
MEKCE— Police Regclations— Licenses 
ON Tdeatkical Exhibitions, 
A license, issued under the authority of the 
laws of the United States, to a vessel to carry 
on a coasting trade, will not exempt the o\v'ner.s 
of it from the municipal regulations of towns, 
within whose corporate limits they moor their 
vessels for the purpose of giving theatrical ex- 
hibitions on board. If they there give such 
exhibitions as are by the town-regulations lia- 
ble to taxation, their license does not protect 
them from it. 

At law. 

McCALEB, District Judge, in delivering the 
opinion of the court, stated substantially that 
Spalding & Rogers alleged that they were 
owners of a barge or vessel, caUed the Float- 
ing Palace, which they caused to be enrolled 
and licensed under the acts of congress, for a 
term not 3'et expired, as a coastins: vessel; 
that they employed it for their lawi,.i business 
on the river; and that when they were about 
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leaving Baton Rouge, the eoiporation eansed 
her to he seized and detained. She Avas 
seized, it appears, because they refused to pay- 
forty dollars tax and two doUai-s license, re- 
quired by an ordinance of the corporation to 
he paid by every proprietor of a circus ar- 
riving by steamboat or other water craft, for 
the first exhibition. The ordinance imposes 
a fine for violation of the above provisions. 
The seizure was made by order of the mayor, 
to enforce the payment of the fine. The plain- 
tiffs insisted that, having authority from their 
license to cany on their business, they were 
not subject to the license laws of the city of 
Baton Rouge, and that, so far as the ordi- 
nance might extend to vessels licensed by 
the United States, it was unconstitutional, be- 
ing an interference with the power of con- 
gress to regulate commerce. They also con- 
tended that the Palace was not within the 
jurisdiction of the corporation when the tax 
or fine was exacted, and claim $2,500 dam- 
ages. Defendants maintained that the ordi- 
nance was constitutional. The barge was 
<;onstnicted for the express purpose of giving 
<jireus exhibitions. The word "commerce" is 
uniformly understood to comprehend naviga- 
tion, and was so contemplated by the framers 
of the constitution. The barge was not, how- 
ever, engaged in commerce, and she was not 
a commercial vessel. Her navigation up and 
down the river cannot be regarded as a navi- 
gation for commercial purposes, or as a navi- 
gation which would necessarily be regarded 
as an incident of commerce, and Included in 
that term as used in the constitution, which 
meant navigation as a means by which com- 
merce is caiTied on. The license set up by 
the plaintiffs cannot protect them from the 
tax or fine. Under it they could carry on the 
coasting trade, convey freight and passengers, 
and land at Baton Rouge; but if they remain 
there, and give exhibitions which are liable 
to taxation, their license cannot protect them. 
The tax imposed by the corporation of Baton 
Rouge is a mere police regulation, necessary 
to the order and welfare of cities and towns, 
and neither sin-rendered nor restrained by any 
provision in the constitution of the United 
States, The authority' of the state is com- 
plete, and has been delegated to the corpora- 
tion of Baton Rouge by statute. The Palace 
being fastened to the shore, and connected by 
a bridge, formed as much a part of the shore 
as if the performance were given on the shore 
itself. The petition of plaintiffs for damages 
is therefore dismissed, with costs. 



Case Wo. 13,201. 

• SPALDING V. KRUTZ et al. 

[1 Dill. 414.] 1 , 
Circuit Court, D. Kansas, 1871. 
Notes — Notice to Indousers — How Given. 
1, "UHiere an indorser lives at the same place 
at which the note is payable and dishonored, 

1 (Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



notice of protest deposited in the local post of- 
fice will bind the indorser, if actually received 
by him on the same day or the next, 

2. Where an indorser lives outside of the 
limits of the city at which the note is payable 
and dishonored, notice through the post office 
to such indorser is ordinarily sufficient; but if, 
in such a case, the indorser has a known place 
of business in the city, notice of protest should 
be there given, althoxigh if given through the 
post office it will be sufficient if received in 
time by the indorser, or if received at his place 
of business on the day of the dishonor or the 
nest day. 

3, Notice "of protest given by a notary public 
to indorsers resident in the same place, partly 
in writing and partly in print, and which cor- 
rectly describes the note, and contains all the 
essentials of such a notice, if actually re- 
ceived in time, is sufficient, although the signa- 
ture of the notary be printed. 

This was a writ of error to the district 
court, in which the defendants had judg- 
ment. 

Royee &, Hoag, for plaintiff. 
B, F. Simpson, for defendants. 

Before MILLER, Circuit Justice, and 
DILLON, Circuit Judge, 

DILLON, Circuit Judge. This was an ac- 
tion against the indorsers of a promissory 
note made payable at a banking house in 
the city of Paola, in this state. Defence: 
want of legal notice. Some of the indors- 
ers were residents of Paola, and the notice 
of protest was deposited in the post office 
at Paola on the day on which the note was 
dishonored. 

We hold that if the notice of non-payment 
thus deposited in the post office was actual- 
ly received by the indorsers on that day, or 
the next, it would be sufficient to bind them. 
Whether the notice was thus received, is a 
question of fact for the jury. The instruc- 
tion of the district court on this subject 
stated the law differently, and is erroneous. 

1. One of the indorsers lived outside of 
the city of Paola about two hundred yards 
from the city limits and a little more than a 
half mile from the banldng house at which 
the note was payable. There was testimo- 
ny tending to show that he did not receive 
tlie notice of protest, which had been de- 
posited in the post office, until seven days 
had elapsed, and that, "he had a place of 
business in the city which he generally at- 
tended daily." 

2. The district court instnicted that the no- 
tice by the post office was not good, but that 
it should have been given at the defendant's 
place of business in the city. If this was a 
place- where his own business was conduct- 
ed by him,— a place known to be his place 
of doing business,— we hold, that the notice 
of protest ought to have been left there, 
and could not be given through the post 
office, although if given in the latter mode 
and actually received by the indorser from 
the post office on that day or the next, or if 
within such time it was received from the 
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post office by tbose in charge of his business 
liouso, it would be sufficient. 

3. The notice of protest deposited by the 
notary in the post office accurately and ful- 
ly described the note 1)7 stating the date, 
amount, parties, when due, demand, &e., 
and was partly printed and partly written, 
and signed by the notary public in his of- 
ficial capacity, but his signature was print- 
ed. The district court charged that the no- 
tice, though actually received in time, was 
insufficient, and that the written signature 
of the notary and his seal of office were req- 
uisite to convey legal notice to the indorser. 
This we hold to be erroneous, and are of 
opinion that such a notice as above describ- 
ed, if actually received in time, would fix 
the indorser's liability. 

It only remains to add that the instruc- 
tion asked by the plaintiff as to the custom 
of the bank, was not, for aught that now ap- 
pears, improperly modified. Reversed and 
remanded. 
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Case N"o. 13, SOS. 

SPANISH CONSUL'S PETITION. 

[1 Ben. 225.] i 

District Court, S. D. New York. June, 1867. 

Witness — Fokeign Commission — Power of the 
CouKT TO Summon. 

1. Where a commission was issued by a judge 
in Cuba to the Spanish consul in New York 
to take testimony to be used in a criminal prose- 
cution for swindling, and the consul thereupon 
applied to the district court for a summons 
to compel the witness to appear and testify: 
Held, that the only provisions made by congress 
on the subject of enforcing the giving of testi- 
mony in judicial proceedings pending in a for- 
eign country, are found in the acts of March 2, 
1855 (10 Stat. 630), and of March 3, 1863 (12 
Stat. 769). 

2. Neither of those acts applied to this case, 
and the court had no power to issue the sum- 
mons asked for. 

Coudert Bros., for petitioner. 

BLATCHFORD, District Judge. The peti- 
tioner, who is the consul of her majesty the 
Queen of Spain at the port of New York, 
represents that he has received from the 
judge of the Southern district of Santiago, 
in the island of Cuba, a commission, empow- 
ering him to take the testimony of eei'tain 
witnesses named therein, to be used in a 
criminal prosecution for swindling, a trans- 

1 fReported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



lation of which commission he produces, and 
he prays that a summons may be issued by 
me requiring the witnesses to attend and tes- 
tify. I have no power to issue the summons 
asked for. The only provisions made by 
congress, on the subject of enforcing the giv- 
ing of testimony in judicial proceedings 
pending in a foreign counti-y, are those found 
in the act of Slarch 2, 1855 (10 Stat. 630, § 2), 
and in the act of March 3, 1863 (12 Stat. 769). 
The former provides that "where letters rog- 
atory shall have been addressed from any 
court of a foreign country to any circuit 
court of the United States, and a United 
States commissioner designated by said cir- 
cuit court to make the examination of wit- 
nesses in said letters mentioned, said com- 
missioner shall be empowered to compel the 
witnesses to appear and depose in the same 
manner as to appear and testify in court." 
The latter act is confined to the taking of 
testimony to be used in a suit for the recov- 
ery of money or property depending in a 
court of a country with which the United 
States are at peace, and in which the gov- 
ernment of such foreign country is a party 
or has an interest. The prayer of the peti- 
tion is denied. 
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Case Wo. 13,S03. 

SPARHAWK et al. v. COCHRAN. 

[30 Leg. Int. 233; i 5 Leg. Op. 101.] 

Circuit Court, E. D. Pennsylvania. May 3, 
1873. 

Usury— Purchase of Note— Agents. 

Plaintiff drew his promissory note to his own 
order, endorsed in blank, and placed it with 
collaterals with certain brokers for negotiation 
or sale, defendant bought the note from the 
brokers in the regular course of business, with- 
out actual knowledge that they were plain- 
tiff's brokers, at a greater rate than six per 
cent.: Held, that the transaction was not usu- 
rious within the meaning of the Act of 1858. 

[Error to the district court of the United 
States for the Eastern district of Pennsyl- 
vania.] 

This case was tried on December 2, 1872, 
in the United States district court for the 
Eastern district of Pennsylvania. The dis- 
trict judge being related to defendant's wife, 
by agreement of counsel, Samuel Dickson, 
Esq., sat as assessor. The facts of the case 
appear in his opinion given below. A non- 
suit was entered against plaintiffs and on 
December 30th, 1872, the motion to take the 
non-suit off was refused, and the following 
opinion was delivered by Mr. Dickson: 

The facts of the case were as follows: On 
the 13th of October, 1871, the bankrupt drew 
his promissory note to his own order, and 

1 [Reprinted from 30 Leg. Int. 233, by per- 
mission.] 
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having endorsed the same in blanli, placed it, 
together with 528,000 City 6's as collatei-al, 
with Messrs. 0. & H. Borie for negotiation 
or sale. On the same day the Messrs. Borie, 
who were hankers and brokers, rendered an 
account as for the sale of the note, and gave 
their check for the net proceeds less the dis- 
count, commissions and other charges. The 
defendant, William G. CJoehran, bought the 
note from the Messrs. Borie, in the regular 
course of business, and without any actual 
knowledge that thf»y were acting as the bro- 
kers of Mr. Yerkes, at a greater rate of dis- 
count than six per cent., and repaid himself 
at the maturity of the note by a sale of the 
collateral. The excess over six per cent al- 
lowed in the purchase of the note was ?391.- 
G6, and for that amount, with interest from 
Februaiy 1, 1872, the plaintiffs are entitled 
to Judgment, in case the transaction be usu- 
rious within the meaning of the act of assem- 
bly of 28th May, 1858. 

For the plaintiff [John Sparhawk] it was 
argued that as the Messrs. Borie were the 
undisputed agents of Mr. Yejkes, and the 
note was drawn solely for the purpose of ob- 
taining a loan of money, the transaction was 
in effect a loan by the defendant to the bank- 
rupt at a greater discount than six per cent., 
and as their business was in part that of 
note brokers, the defendant was either affect- 
ed with notice of their agency or at least 
chargeable with negligence in not having 
made inquiry. The note, not having had any 
bona fide existence as a note till after it left 
their hands, was still the note of the bank- 
rupt when sold to the defendant, and it only 
acquired validity to the extent to which value 
was actually paid for it. And this is so re- 
gardless of the actual knowledge of the de- 
fendant, as the law against usury is based 
on public policy, and opei*ates without regard 
to the intention of the paities; while the 
manner in which the note was drawn might 
also, perhaps, put the buyer on inquiry. 
Should it not be so held, the laws against 
usury may be so easily evaded as to become 
inoperative. In support of these views re- 
liance was had upon the cases decided in 
New York, Massachusetts and Mai-yland, and 
specially upon Conrad's Case [Case No. 3,- 
126], and without conceding that the Penn- 
sylvania cases established a different rule, it 
was urged that in the United States courts 
they were not of binding authority. 

For the defendant it was contended that the 
case fell within the proviso to the second sec- 
tion of the act of 28th May, 1858, which is 
in these words: "Provided always, that noth- 
ing in this act shall affect the holders of ne- 
gotiable paper taken bona fide in the usual 
coui-se of business." And that if such opera- 
tions should be held usurious, it would be 
impossible to transact the business of the 
community. 

As to any argument drawn from considera- 
tions of public policy, it is conceived that lit- 
tle help can be gained. On the one hand it 



may be said, in the language of Mr. Justice 
Williams, in Howkins v. Bennett, 97 E. 0. 
L. 506, 553: "Parties are entitled to evade 
the law, — a man is guilty of no offence, who 
so conducts his affairs as not to infringe an 
act of parliament. I see no objection to an 
evasion of the law in that sense." And on 
the other hand, if the reasonable construction 
of the law shall give rise to inconvenience, 
that is a jnattei" for the legislature. It is 
clear that in a certain sense a note is not 
a note till delivery, for, as was said in Con- 
rad's Case [supra], by McKennan, J.: "These 
notes were drawn, dated, signed and endors- 
ed at Philadelphia, where the drawers and 
endorsei*s resided. But had they any eflicacy 
there? Did they there impose any obUgation 
upon these parties to pay the sum stated on 
their face? Were they there evidence of in- 
debtedness to any one? Clearly not, because, 
until they had passed out of tlie hands of 
the persons who made them, they belonged to 
them, and did not bind them to pay anything 
to anybody, and would not sustain any action 
upon them. They were not contracts be- 
cause there was only one party to them. 
Something else was essential to impress upon 
them the character and qualities of a conti-aet 
—that was their transfer to some one else for 
a valuable consideration. They then became, 
for the first time, promises to pay. Before 
they had no legal existence: by that fact they 
were brought into life, and invested them 
with the obligation and validity of promis- 
soi-y notes." So in the present ease, if the 
question is to be decided without reference 
to the rights of the defendant as a bona fide 
purchaser without notice, of a negotiable se- 
curity, the brokers would be regarded as 
simply the agents of an undisclosed prin- 
cipal, and the transaction in effect would be 
the same as if the bankrupt had taken his 
own note to the defendant for sale, and made 
the negotiation with Mm in person. Erie 
Bank v. Smith, 3 Brewst. 0. It was stiU the 
banki'upt's own note at the time it was 
bought, and had no efficacy or vitality until 
after it had been taken by the defendant. 
Hence^ in other states, the rule is generally 
well settled, that if a note made for the pur- 
pose of raising money is discounted at a high- 
er premium than the legal rate of interest, 
and none of the parties whose names are on 
it can, as between themselves, maintain a 
suit on the note, when it becomes mature, 
provided it had not been discounted, then 
such discounting of the note is usurious, for 
if is then that it first exists as a contract 
Knights V. Putnam, 3 Pick. 184; Munn v. 
Commission Co., 15 Johns. 55; Powell v. Wa- 
ters, 17 Johns. 176. Mr. Justice Sharswood, 
however, in his notes to Byles on Bills, p. 
377 (245*), after cithig the eases on this 
point, adds, "It is otherwise, however, if the 
purchaser is ignorant of the character of 
note"— referring to Whitworth v. Adams, 5 
Rand. (Va,) 333; Kamsey v. Clai'k, 4 Humph. 
244; Creed v, Stevens. 4 Whai-t 223; Long 
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V. Gantley. 4 Dev. & B. 313; Hays t. Walk- 
er. 7 Blaekf. 540; May y. Campbell. 7 Hiimpli, 
4."0. 

In Pennsylvania the decisions have general- 
ly followed this latter vieAV. The lanjruage 
of the act of March 2, 1723 (1 Smith's Laws, 
156), Avas: "That no person shall directly or 
indirectly, for any bonds or contracts to be 
made after the publication of this act, take 
for the loan or use of money," etc. In Oi-aig 
V. Pleiss, 2 Casey [26 Pa. St.] 271, decided in 
ISdG, WoodAvard, J., says: "The offence con- 
sists not in bargaining for more than six per 
cent,, but in taking it on any bond or con- 
tract, and the idea of a corrupt contract as 
indispensable to the offence of usury, is de- 
riA'ed from the English statutes, which were 
never in force here, and the imagined neces- 
sity of a corrupt bargain to complete the of- 
fence of usuiy, faA'ored as it no doubt has 
been by loose expressions of judges, is aa' hol- 
ly without foundation in our statute." Even 
\inder that act, hOAveA'er, it was resolved in 
MusgroA-e v. Gibbs, 1 Dall. [1 U. S.] 236, that 
a fair purchase might be made of a bond or 
note, even at twenty or thirty per cent, dis- 
coiint without incuiTing the dangers of usury, 
and it AA^as left to the jiu-y "to determine 
Avhether on certain facts the defendant had 
loaned the money or purchased the note in 
question." What the certain facts were do 
not clearly appear, but it would seem that 
Richardson, through the mediation of Shoe- 
maker, borroAved the money from the defend- 
ant and gave his note for it. Whether that 
note was to the order of Shoemaker is not 
stated, but the note given in renewal thereof 
was so draAvn. It is clear, hOAvever, that 
this second note was no note in the eye of 
the laAv, so long as it was in the hands of 
Shoemaker, who was the mere agent to nego- 
tiate the loan, and yet it AA'as left to the jury 
to say, AA'hether the transaction was not a 
bona fide sale by him to the defendant. In 
Wycoff V. Longhead, 2 Ball. [2 U. S.] 92, the 
third resolution is, that *'a man may bona 
fide purchase any security for the payment 
of money, at the lowest rate he can without 
incuiTing the penalties of usury." This may 
mean that the bona fide holder or owner may 
so sell it, and is therefore of no assistance 
in this inquiry. In Grifiith v. Reford, 1 
RaAvle, 196, it Avas held, under the rule in 
Walton V. Shelley [1 Term It. 300], that the 
maker of a note AA'as incompetent to prove 
that the defendant AA*as an accommodation 
endorser, and that the consideration of the 
note Avas usurious. Huston, J., dissented, 
and put his opinion on the ground that the 
evidence showed that the transaction Avas, in 
fact, a loan, and not a bona fide pui'chase 
of negotiable paper— conceding that if it had 
been a purchase, the plaintiff was entitled 
to recover. Creed v. Stevens, 4 Whart. 223, 
AA'^as an action by the holder of a note, en- 
dorsed in blank, against the payee and en- 
dorser, Avho set xii) in his afiidavit of defence 
that he Avas only an accommodation en- 



dorser, and that "the transaction between the 
parties really interested in the note was 
usurious." Sergeant, J., in his opinion, says: 
"The affidavit states that the transaction be- 
tween the parties really interested Avas usuri- 
ous, but it does not state that the plaintiff 
AA'as one of these parties, and he certainly 
may not have been, because a note endorsed 
in blank passes by deliveiy, and he may have 
received it from one Avho obtained it from 
the original parties." And the judgment be- 
low for the plaintiff Avas affirmed. In Gaul 
V, Willis, 2 Casey [26 Pa. St.] 2,39, decided in 
1856, it was held that the holder of a nego- 
tiable note, who purchased it at a greater 
discount than six per cent, may recover from 
the accommodation maker, though the payee 
endorsed and sold it, to a pei-son from Avhom 
the holder bought it, at a greater discount 
than six per cent., Lewis, C. J., said: "Neither 
Drexel & Co." (who bought the note from the 
paj'ee, in Avhose hands it was as yet no note), 

] "nor Willis" (their vendee), "had any knoAvl- 
edge of the purpose for Avhieh the note Avas 

i given. They had a right to put faith in the 
representation on the face of the paper, that 
it was given for a valuable consideration. 
As against the parties who made that repre- 
sentation, the note must be held to be as 
they represented it. * * * Willis neither 
loaned or intended to loan any money to Rud- 
man (the payee), or to Gaul (the maker), his 
dealings were with Drexel & Co. There was 
no intention on the part of the latter to bor- 
row, and no engagement to return the money 
received, or any part of it, or to pay any sum 
AA'hateA"er for the use of it. Nor was there 
any intention on the part of Willis to lend 
money to them. It was a clear purchase of 
the security, and nothing else. Had he a 
right to purchase it at a greater discount 
than six per cent.? That he had Avas fully 
settled so long ago as 1785. Wycoff v. Longh- 
ead, 2 Dall. [2 U. S.] 92; Musgrove v. Gibbs, 
1 Dall. [1 U. S.] 236." This case was folloAV- 
ed by that of Jloore v, Baird, 6 Casey [30 Pa. 
St.] 138, (Jan. term, 1858), in which the en- 
dorsee of an accommodation note, Avho had 
bought it from the payee at a greater dis- 
count, was allowed to recover the full 
amount of the note from the maker. So that 
if the bankrapt had gone through the form 
of haA-ing the note draAvn by his clerk or 
ofiice boy to his oaa^ order, he could himself 
have gone directly to the defendant and made 
the negotiation in person. In such a trans- 
action, the payee who made the sale, Avas 
really the principal, who was getting a loan 
by the sale of his own note, as the maker 
was but his surety, and the note has no more 
A'itality than onei in the hands of an agent 
of its maker. Of course, too, it would equal- 
ly follow that the payee would be obliged to 
pay in full, as the maker on being compelled 
to pay AA'Ould be allowed to recover fi'om his 
principal. The New York and other cases 
which allow the purchaser of a note from 
an endorser to recover the face of the note 
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from the maker, but only the amount paid 
from the endorser, being eases in -which the 
endorser is holder for value or owner, ilr. 
Justice Strong saj^s: "In Gaul v. Willis, 2 
Casey [26 Pa. St.] 259, a suit indeed by the 
second endorsee against the maker, the hold- 
er was allowed to recover against the maker 
of an accommodation note the entire 
amount according to its tenor, though the 
discount at each negotiation had exceeded 
six per cent. He was regarded as not the 
less a bona fide holder for value, because he 
purchased for less than upon the face of the 
note appeared to be due. What Jias the 
maker to do with that? He has lent his 
credit for the sum named in the note. Shall 
one who received it as collateral, and is not 
therefore a holder for value at all, be permit- 
ted to recover, and a recovery be denied to 
him who is a holder for value, but happens 
to have purchased for less than the face of 
the paper? Such is not the law. In the pres- 
ent case the plaintiff below was not only a 
holder for value, but he purchased it with- 
out knowledge that it was an accommodation 
note. The defendant had, therefore, accord- 
ing to his own showing, no defence, and the 
judgment of the court below is right." 

From these cases of Musgrove v. Gibbs, 
Creed v. Stevens, Gaul v. Willis, and Moore 
v. Baird, it will be seen that the intention 
and knowledge of the parties were not ig- 
nored even under the act of 1723, but the 
language of the act of 28th May, 1858, is 
materially different. It is "when a rate of 
interest for the loan or use of money ex- 
ceeding that established by law shall have 
been reserved or contracted for," that its 
provisions as to the usurious excess apply, 
and in Fitzsimmons v. Baum, 8 Wright [44 
Pa. St.] 32, the same learned judge who 
delivered the opinion in Craig v. Pleiss, ut 
supra, says: "I agree with the learaed 
counsel, that the excessive interest must be 
'reserved or contracted for" by the parties. 
Tliese are the very words of the statute." 
And the ruling of the court below was sus- 
tained in leaving it as a question of fact for 
the jury to find whether the transaction in 
question was, in fact, a sale or a loan at 
usurious rates under the guise of a sale. 
The decisions are therefore now applicable, 
which hold that to constitute usury "there 
must be a loan" (Nichols v. Feat^on, 7 Pet. 
132 U. S.] 103-109), and the ground and 
foundation of all usurious contracts is the 
corrupt agreement (ilunay v. Harding, 2 
W. Bl. 859). Where there has been no loan 
and no contract for a loan, there can be no 
usury in the very nature of things. It is 
true, that if the bargain is in effect a loan, 
the avowed intention of the parties is of no 
consequence; but there must be in fact a 
contract for the use of money, or there can 
be no interest. So where the transaction is 
in fact a loan on a conveyance for its se- 
■curity, no contemporaneous agreement can 



clog the equity of redemption, or make it 
anything else but a mortgage; but where 
it can be established that there was no 
debt, and the transfer of title was not in 
reality a security for its repayment, a con- 
ditional sale may be made, even in Pennsyl- 
vania. Spering's Appeal, 10 P. F. Smith [(30 
Pa, St] 199; Haines v. Thomson, 11 Am. 
Law Reg. (N. S.) 680. 

Now in the present case the only evidence 
that the defendant bought the note from the 
brokers of the bankrupt is contained in the 
admission that "he purchased the note of 
Messi*s. C. & H. Borie, in the regular course 
of business, without knowledge of, ov com- 
munication with, Mr. Terkes." It is tnie 
that he knew they were brokers, but there 
was no presumption as a matter of law 
that they were the brokers for the bankrupt. 
And if he was to be affected with notice, 
the burden was on the plaintiff to bring it 
home to him. And if it were the duty of 
the defendant to make inquiiy, what would 
be the consequence of the broker's making 
a false representation? In New York a cer- 
tificate annexed to a note is held to estop 
the maker from setting up the plea of usury, 
(Clark V. Loomis, 5 Duer, 468; Bossange 
V. Ross, 29 Bai-b. 576), but there is no deci- 
sion, so far as known, which authorizes the 
purchaser of a security to rely upon the 
representation 6f the seller as a protec- 
tion against the defence of usui-y, and if 
he could not protect himself by the answer, 
it cannot be his duty to ask the question; 
while to require the business communiti'- to 
obtain briefs of title to the bills and notes 
bpught in the open market, and to take the 
risks of misrepresentation by the brokers 
selling them, would be to destroy the chief 
value of negotiable paper by impairing its 
negotiability. Such a note so endoi-sed in 
blank, passes from hand to hand by de- 
livery, like coupon bonds or bank notes. 
With approved collaterals attached, they are 
always marketable, and never lack for a 
purchaser, and to facilitate their currency 
or freedom of transfer is a well recognized 
policy of the law. Hence, Prof. Parsons, 
while approving of the New York and Mas- 
sachusetts decisions before cited, makes the 
following observations in reference to such 
a case as the present: "It is admitted that 
if one knowingly buys a note of the maker, 
or a bond through the agent of the maker 
for less than its face, this is a loan to him, 
and a usurious one. If, for example, a i-ail- 
road company, makes its bonds payable at 
a distant period, with interest coupons at- 
tached, and sells them hy its officers, or. a 
broker or other agent, for less than their 
face, this must be usury. But does it affect 
as usuiy one who purchases them in igno- 
rance of the circumstances? The question 
we would ask is this— If one purchases such 
bonds for less than their face, not from the 
i-ailroad, but from one whom he verily be- 
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lieyes to own them, for value, or if one 
purchases them without any knowledge or 
opinion on the subject, but in fact from 
one not the railroad, can the defence of 
usui-y be made against those bonds in his 
hands, on the ground that the railroad was 
actually the seller, and the purchaser the 
fii-st holder? It may not be certain how the 
courts would answer this question, but we 
think the authorities favor the conclusions 
to which we should be led by what seems to 
us the reasons of the case. They are, that 
one who purchased for value, in good faith, 
and in the belief that he did not buy from 
the railroad, but from some subsequent 
holder, certainly was not open to the de- 
fence of usui-y. And we go farther, al- 
though with less confidence, and say, that 
the usurious intent must be proved by the 
party who would profit by it, and therefore 
if the maker of such bonds or notes would 
defend against them, in whole or in part, on 
the ground that they constituted a usurious 
contract between the plaintiff and himself, 
he must bring home to the plaintiff the 
knowledge that the plaintiff bought them of 
the defendant, in fact though indirectly or 
at the very farthest, such means of knowl- 
edge or reasons for belief as would make 
his ignorance his own fault." 

As to the suggestion of the learned author 
that means of knowledge may be equivalent 
to actual knowledge, reference may be made 
to the late cases of Phelan v. Moss, 17 P. 
F. Smith [67 Pa. St.] 62; State Bank v. 
McCoy, 19 P. F. Smith [69 Pa. St. 204], and 
Bush V. Crawford [Case No. 2,224],— which 
decided that the holder of a negotiable note 
bona fide for value, without notice, can re- 
cover it, notwithstanding that he took it 
under circumstances which ought to excite 
the suspicion of a prudent man, and that 
nothing but mala fides or actual knowledge 
can defeat his recovery. So, too, in Me- 
chanics' Bank v. Foster, 44 Barb. 87, it 
was held: "The sale of a note by a person 
not the maker for a sum less than its face 
is not necessarily a usurious transaction, 
nor is the burden thrown upon the pur- 
chaser of 'inquiring into the character of 
the note." In Virginia the precise question 
has been decided in favor of the purchaser. 
In the case of Whitworth v. Adams, 5 
Rand. (Va.) 333, it was ruled (as in Moore 
V. Baird) that the purchase of an accommo- 
dation note from the broker of the payee 
at a greater discount than the legal rate of | 
interest was not usurious. The remarks 
of Cabell, J., are pertinent in this connec- 
tion. "By the law merchant, which has 
by adoption become a part of the common 
law of the land, every bill of exchange im- 
ports, as before said, a full and fair con- 
sideration, and if it was originally made 
payable to bearer, or has become so pay- 
able by having been endorsed in blank, 
eveiy beai'er or holder, be he agent, trustee, 



finder or thief, has a right to sell it, and 
to transfer it by delivery. In no case what- 
ever is the person disposed to purchase it 
bound by the law to make any inquiries as 
to the right by which the bearer or holder 
sells it, nor after he has purchased it, can 
his right to demand and receive its amount 
from all the parties to it be objected to- 
on the ground that the person who sold it 
exceeded his authority, violated his trust, 
or that having only found or stolen the bill, 
he had no title to it. To compel the pur- 
chaser to go into inquiries as to the con- 
sideration, or to permit the parties to the 
bill to object to its payment, on any of the 
gi'ounds stated, would greatly impair the 
negotiability of bills and notes; their mo.st 
distinguishing, most useful and most valued 
feature. Surely, therefore, a person pur- 
chasing such a bill from the holder or bear- 
er, must regard him as the owner, and deal 
with him as the owner, even if he be a 
broker; unless indeed he had actual notice 
of the real owner. And if the purchase of 
an accommodation bill or note be made in 
ignox-ance of the character of the note, and 
of the person who is the real owner, and 
be made at a discount greater than legal in- 
terest, on what principle can it be said to 
be a loan, express or implied; without 
which we have already seen there can be^ 
no usui-y? If it be a loan, there must be a 
borrower as well as a lender. To whom 
was the loan made; who was the borrower 
in this case? Every loan implies, neces- 
sarily, an obligation on the borrower to re- 
turn the money received. But it must be 
confessed that in this case the transac- 
tion imposed no obligation on Belcher, the 
broker, to return the money he received, 
nor to be liable for it, in any event, or in 
any manner whatever. Nor did any of the 
parties intend that he should be liable. The 
parties could not, therefore, have intended 
a loan and borrowing so far as respects the 
broker. But it is contended that it was a 
loan to Wilson & Oit. In the case of Ploy- 
er V. Edwards, Cowp. 114, Lord JIansfield 
said, 'that the view of the parties must be 
ascertained in order to satisfy the court 
that there was a loan and borrowing.' But 
how is 'the view of the parties' to be ascer- 
tained? From the facts of the transaction, 
as they were exhibited, and appeared to th& 
parties at the time. It is on this principle 
tliat the purchaser of an accommodation 
bill or note, at a discount greater than legal 
interest, from the known agent of the par- 
ty for whose accommodation it was made, 
is held to be usurious. In such a case, the 
facts of the ti-ansaction as they appear to 
the purchaser, make known to him that he 
is advancing his money to the very man 
whose bill or note he gets, and that the 
bill or note had no legal obligation what- 
ever, until he received it. The substance 
and nature of such a transaction is nothing 
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more than a loan at more than legal inter- 
est, and the hill or note a security for it, 
and that was the real Intention of the 
parties. If the facts of the transaction, as 
they appeared to the pai-ties at the time, 
are to he examined for ascertaining 'the 
view of the parties' in order to satisfy the 
court that the transaction was, in its 'na- 
ture and substance,' different from the form 
■which they have given to it, surely the 
same examination should he made for ascer- 
taining 'the view of the parties,' in order 
to satisfy the court that the transaction 
was, in its 'nature and suhstanee,' that 
which its form indicates. Applying this test 
to this transaction, the question as to a loan 
to Wilson & OiT is at an end. Johnson saw 
a note importing full consideration and pay- 
able to bearer in the hands of Belcher, a 
broker. He knew that Belcher, as holder 
or bearer, had the right to sell it, and to 
transfer it by delivery, and that any person 
had the right to purchase it from him as 
holder at any price, that might be agreed 
upon, provided Belcher did not make him- 
self liable to return a greater sum than the 
sum received, and legal interest. Wilson & 
Orr appeared not in the transaction; John- 
son knew not that they had any interest in 
it How, under such circumstances, is it 
possible that Johnson, in exercising an ac- 
knowledged right to purchase the note which 
Belcher had an acknowledged right to sell, 
intended to lend to Wilson & Orr the money 
which he paid to Belcher as the price of the 
note? If the circumstances of a transac- 
tion may be resorted to for ascertaining the 
'view of the parties' (and it is certainly a 
most legitimate source), Johnson intended 
not to lend his money, but to buy a note. 
And therefore the transaction is untainted 
with usury; for, as has been said before, 
there can be no usuiy where there is no 
loan." 

Following this authority, it was held in 
Brummel v. Endei-s, IS Grat. 873, that 
"where the maker of a note names no payee, 
and places it, in that condition, in the hands 
of an agent for negotiation, who sells it at 
a greater discount than the legal rate of hi- 
terest to a purchaser who does not know tibat 
the note is sold for the maker's benefit, and 
the name of the purchaser is inserted in the 
note when it is delivered to him by the 
agent, or subsequently, the transaction is not 
usurious." In Illinois, also, it has been decid- 
ed that where a note was drawn to the order 
of bill brokers employed to raise money for 
the maker, a sale at any price was not usu- 
rious. Sherman v. Blackman, 24 HI. 345. 
In Massachusetts a different conclusion was 
reached in Sylvester v. Swan, 5 Allen, 134; 
but in that state a bona fide purchaser from 
a payee of an accommodation note will not 
take a good title. Whitten v. Hayden, 7 Al- 
len, 407. No reference was made to any other 
authorities bearing directly upon the point, 
but in none of the other states are the provi- 
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sions of the statute of usury so favorable to 
the purchaser of negotiable securities as in 
Pennsylvania. 

The acts of 1842 and 1856, (Purd. Dig. 561, 
pi. 4, 5) authorize railroad and canal compa- 
nies to sell their bonds under par-, and the 
proviso, already quoted, of the second section 
of act of 28th May, 1858, expressly excepts 
from the operation of the statute "the hold- 
ers of negotiable paper taken bona fide in the 
usual course of business." Without such pro- 
viso the new statute would not have affected 
one purchasing negotiable paper from a hold- 
er for value— it has never been thought that 
the holder of a bond or other security than 
bills or notes could not sell it just as freely 
since 1858 as before. Applying then the famil- 
iar maxim that force must be given to every 
word of the law, no meaning has been as- 
cribed to the language of the proviso, unless 
it be to protect such transactions as in Gaul 
V. Willis, Moore v. Baird, and the present 
case. It is admitted by the plaintiffs that as 
a conclusion of fact the defendant purchased 
the note in good faith, in the usual course of 
business, and the only contention is, that in 
law, upon the facts of the case, he could not 
have been such a purchaser, but if the very 
words of the statute exempt him from its pro- 
visions, there is no room left for constniction. 
And this is an answer to the suggestion that 
the decisions of other states should be follow- 
ed in a federal court, rather than those of 
Pennsylvania. It is true that in questions 
of a commercial and general nature, the fed- 
eral courts are not bound by the decisions of 
the state courts (Williams v. Insurance C!o., 
13 Pet [38 U. S.] 415), but they follow the de- 
cisions of the state tribunals on all questions 
depending on the local statute laws of the 
states. Suydam v. Williamson, 24 How. [65 
U. S.] 427; Leflangwell v. Warren, 2 Black. 
[67 U. S.]" 599. 

Whether this contract of purchase was law- 
ful or not, depends on the language of the 
Pennsylvania statute, and is a question of 
Pennsylvania law. So regarding it, and put- 
ting an interpretation upon the language of 
the act of assembly of 1858 in the light of the 
Pennsylvania decisions to which reference has 
been made, it is believed that the defendant 
must be held "a holder of negotiable paper, 
taken bona fide in the usual course of busi- 
ness," and that therefore judgment should 
be entered in his favor. 

The case was taken to the circuit court 
of the United States by writ of error. 

Geo. Junkin, Esq., for plaintiffs in error, 
among other authorities, cited and relied on 
Sylvester v. Swan, 5 Allen, 134 (Bigelow, C. 
J.), and Campbell v. Nichols, 4 Vroom (3.^ 
N. J. Law) 81 (Beasley, C. J.). 

Jas. W. Paul, Esq., for defendant in error 

Before McKENNAN, Circuit Judge. 
The judgment of the district court was af- 
firmed. No written opinion was delivered. 
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„ Case ]\ro. 13,204. 

SPARHAWK et al. v. DREXEL et al. 

[12 N. B. R. 450; 1 1 Wkly. Notes Cas. 560.] 

Circuit Court, E. D. Pennsylvania. Slarch 5, 
1874. 

Pautneksuip — LiEX — Deposited Secouitibs — 
Power to Sell— Bankruptcy- 
Assignment. 

1. A partnership is not entitled to retain, 
towards tlie payment of its debt, the surplus 
arising from the securities held by one partner 
for his debt. 

2. Where a creditor has a general lien, and 
the debtor, on receiving an advance or other 
accommodation from such creditor, deposits 
with him a particular security, specially in- 
tended, or appropriated, or even pledged to meet 
such advance, or to cover such accommoda- 
tion, the security is subject not only to a par- 
ticular lien for the advance or liability, but 
also to the creditor's general lien. 

3. If two mercantile houses are composed 
wholly of the same persons they constitute, not- 
withstanding the difference in their names of 
association, one and the same joint party cred- 
itor, .and if the creditors are entitled to a gen- 
eral lien and there is a deficiency in value of 
the securities deposited with either house, an 
ulterior general lien does not attach to any 
surplus in value of the securities deposited with 
tlie other house, except under special circum- 
stances. 

4. The difference in names implies an intend- 
ed separation of possession and control, and in 
order fo establish an ulterior general lien in 
favor of either house, it is only necessary to 
rebut this implication, 

0. If the debtor knows that the two houses 
are composed of the same persons, and the dec- 
larations or acts of the parties pending the 
business, indicate a belief on each side that 
either house may control the securities depos- 
ited with the other house, there is a general 
ulterior lien, in favor of either, upon any sur- 
plus in the hands of the other. 

6. A creditor who is vested with authority 
to sell securities deposited with him. cannot 
exercise it otherwise than under a trust for the 
debtor's benefit. 

7. A creditor who holds stocks as collaterals, 
need not sell them by auction, but may sell 
them at the stock exchange or brokers' board. 

8. If the debtor, though insolvent, acquiesces 
in a sale of stocks by a secured creditor, his 
assignee is bound by such acquiescence, al- 
though the stocks are sacrificed. 

9. The assignee is not bound by the bank- 
rupt's ratification or acquiescence in a sale of 
collaterals made after the commencement of 
the proceedings in bankruptcy. 

10. An assignment, though voidable at the 
suit of the assignee, is not void. 

[11. Cited in Re Pitts. 9 Fed. 544, to the 
point that the right of the assignee to recover 
property transferred in fraud of the bankrupt 
act can only be enforced by a suit, instituted 
for that purpose under section 504G or section 
.ol29, Rev. St.] 

Charles T. Yerkes, .Tr., traded as C. T. 
Yerkes, Jr., & Co. While thus engaged in 
business, he obtained a loan from S. & W. 
Welsh, and deposited with them certain 
stocks and other property as collateral se- 
curity. On October 17tli. 1871, Drexel & Co. 

1 [Reprinted from 12 N. B. R. 450, by per- 
mission.] 



purchased the claim of S. & W- Welsh, and 
received the securities. Drexel & Co. sold 
the securities and realized enough to pay the 
debt and leave a balance of eight hundred 
and seventeen dollars and ninety-eight cents. 
Out of this balance they retained sixty dol- 
lars and forty-thi'ee cents, on account of a 
debt due by C. T. Yerkes, Jr., & Co. to them. 
Francis A. Drexel, Anthony J. Drexel, J. 
Pierpont Morgan, Joseph W. Drezel, J. N. 
Robinson, and J. H. Wright, were engaged 
as partners in the business of bankers and 
brokers under the firm name of Drexel & Co., 
in the city of Philadelphia, and under that 
of Drexel, Morgan & Co. in the city of New 
York. C. T. Yerkes, Jr., & Co. obtained 
loans from F. A. and A. J. Drexel, the senior 
members of these two mercantile houses, 
and deposited certain collaterals with them 
to secure the same. On a sale of these col- 
laterals enough money was realized to pay 
these loans and leave a balance, which was 
retained by Drexel & Co. on account of a 
debt due them by C. T. Yerkes, Jr., & Co. 
C. T, Yerkes, Jr., & Co. also obtained loans 
from Drexel & Co. and Drexel, Morgan & 
Co., and deposited securities with each house 
to secure their respective loans. The col- 
laterals for these loans were deposited with 
those in charge of the business of Drexel & 
Co. 

O. T. Yerkes, Jr., & Co. failed on the 16th 
day of October, 1871, and was then indebted 
to the various parties collectively in the sum 
of ?945.052.7G, this sum being inclusive of 
interest to the 17th of October, 1871. A por- 
tion of this sum (inclusive of interest as 
aforesaid), ?18G,199.17, being the claim for 
moneys loaned by S. & W. ^velsll, which was 
on the 17th day of October, 1871, purchased 
by Drexel & Co. The remaining portion of 
the first mentioned sum, except the sum of 
$2,085.00, consisted of balances of moneys 
which had been originally loaned by Drexel 
& Co., in th6 city of Philadelphia, amounting 
to the sura (inclusive of interest to October 
17th) of ?50,691.39, and by Drexel, Morgan 
& Co., in the city of New York, amounting 
to the sum (inclusive of interest as afore- 
said) of ?G10,691.36, and by F. A. & A. J. 
Drexel, amounting to the sum (inclusive of 
interest as aforesaid) of ?95,395.84. The 
loans by Drexel & Co. and Drexel, Jlorgan 
& Co. were demand loans; that by F. A. & 
A. J. Drexel was payable in sixty days from 
September 22d, 1871. 

All of these loans, as before stated, were 
secured by pledges of various stocks and 
other securities. The value of those pledged 
for the loan originally made by S. & W. 
Welsh, was in excess of the amount of the 
sum due. 

The value of the securities (as estimated 
by the subsequent sales made) originally 
pledged for the loan by Drexel & Co. (of 
which the sum of .?30,G91.39 remained due 
at the time of the bankrupt's failure) in the 
possession of Drexel & Co. at said time, ex- 
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ceeded the said sum l>y the amount of about 
?55,G87.73. The value of the securities (ac- 
cording to the same estimate) remaining of 
those originally pledged for the loan by 
Drexel, llorgan & Co. (of -which the sum of 
$610,091.36 was due) was at said time less 
than said sum by about the sum of $57,- 
205.M. The value of the securities (accord- 
ing to the same estimate) remaining of those 
originally pledged for the loan by P. A. & 
A, J. Drexel (of which the sum of §95,395.84 
was due) at said time exceeded said sum by 
about the sum of .$12,297.18. 

On the 17th of October, 1871, O. T. Yerkes, 
Jr„ & Co. executed the following paper, 
to wit: 

"Philadelphia, October 17th, 1871. Drexel 
& Co., Drexel, Morgan & Co.— Gentlemen: 
You are hereby authorized to sell, at public 
or private sale, for cash or on credit, all 
stocks, bonds, and other securities you may 
'hold which belong to me, or in which I am 
interested, and apply the proceeds to the 
payment and satisfaction of the claim you 
hold against me. This is to apply to the 
amounts heretofore advanced or loaned to 
me, and also to -such claims against me as 
you may purchase. Until sold, you will 
hold the securities as collateral. 0. T. 
Yerkes, Jr., & Co." 

On the 18th day of October, 1871, another 
paper was executed by G. T. Yerkes, Jr., 
& Co., which was as follows: 
"C. T. Yerkes, Jr., & Co. in account cuiTent 

with Drexel & Co., for account of Drexel 

& Co., Drexel, Morgan & Co., and F. A. 

and A. J. Drexel. 

"Please examine and report on this ac- 
count as soon as convenient. 



Dr. 

To amount- due 

Drexel, Morgan 

&Co ?50o.S02 19 

To amount, dnu 

F, A. and A. J. 

Urexel Ou.noo 00 

To amonnt duo 

Dre.^el & Co 1SG,200 03 



Cr. 
By collaterals: 

277 shares Green and 
Coates Streets Railroad 
stock. 

20!) shares Camden and 
Amboy Railroad wtock. 

100 shares New York Cen- 
tral and Hudson. Rail- 
road stock. 

5,000 shares Philadelphia 
and Erie Railroad srock. 

7.001) shares r.,ehiirh Navi- 
gation Company stock. 

1,521 shares Pennsylvania 
Railroad stock. 

S3.S00 United States 5-20 
bonds. 

$1 10 Oil Creek and Al- 
legheny Haiiroad bond. 

$8,<0i) St. l.onls city gold 
loan. 

§32,ii."ji) state of Pennsyl- 
vania six per cent, loan 

$21,001) Philadelphia and 
Erie Railroad seven per 
cent, bondn. 

§271.000 Philadelphia city 
six per cent. loan. 



"Whereas, Charles T. Yerkes, Jr., & Co. 
have heretofore borrowed from Drexel & Co., 
Drexel, Morgan & Co., and F. A. and A. J. 
Dre.>:el, various sums of money, at various 
times, and deposited with them various 
stocks, bonds, and other securities as collat- 
eral therefor, with the understanding and 



agreement that such stocks, bonds, and other 
securities should be held and appropriated 
as collateral security to and for the amounts 
due upon any and all of said accounts; and 
whereas, there are now due to said several 
parties, on account of such loans and deal- 
ings, the sums above mentioned, and they 
hold the stocks, bonds, and other securities 
above set out, under the agi*eement and un- 
derstanding above mentioned, and they de- 
sire further authority to sell and dispose of 
the same: Now, therefore, this agreement 
witnesseth, that said Drexel & Co., Drexel, 
Morgan & Co., and F. A. and A. J. Drexel 
are hereby authorized to sell and dispose of 
the stocks, bonds, and other securities held 
by tliem, as above set out, at public or pri- 
vate sale, for cash or on credit, and for such 
prices as they can obtain therefor, and apply 
the proceeds, when and as realized, to the 
payment of above loans and advances, ac- 
cording to the agreement and uuderstanding 
above set out. 0. T. Yerkes, Jr., & Co." 

On the 23d day of October, 1S71, Charles 
T. Yerkes. Jr., made a general assignment 
for the benefit of his creditors. On the 10th 
day of Novembei", 1871, proceeding.s in bank- 
ruptcy were instituted against Charles T- 
Yerkes, Jr., trading as O. T. Yerkes, Jr., & 
Co., wherein he was adjudged bankrupt on 
the 13th day of December, 1871; and .Tohn 
Sparhawk, George J. Gross, and J. Davis 
Duffield were appointed assignees on the 23d 
day of Januaiy, 1872. The assignees there- 
upon filed a bill in equity against S. & TV. 
"Welsh, F. A. & A. J. Drexel, Drexel & Co., 
and Drexel, ilorgan & Co., for an account. 
The respondents answered, testimony was 
taken, and the matter referred to a master. 
The master made a report, to which the fol- 
lowing exceptions were filed, to wit: 

Exceptions on behalf of defendants to the- 
report of the master: First The master 
erred in finding that the defendants were not 
entitled to apply the securities originally 
pledged to secure tiie loan by F. A. and A. 
J. Drexel, to the indebtedness due to Drexel 
& Co. Second. The master erred in not find- 
ing that all the collaterals were held as a 
common security to all the loans. Third. 
The master erred in reporting that F. A. and 
A. J. Drexel should account for the surplus 
of the proceeds of the securities pledged for 
the loan by them to the bankrupt, viz.: for 
$4,094.14, with interest from November lOtli, 
1871. 

Exceptions of plaintiffs to the report of the 
master: First. The master has erred in re- 
porting that there was any merger of the 
securities of the loans made by "Drexel, Mor- 
gan & Co.," and "Drexel, & Co." Second. 
The master has erred in not stating an ac- 
count of the securities pledged for each loan 
separately; and in not requiring the defend- 
ants to account therefor separately. Third. 
The master has erred in holding that the de- 
fendants had any right to sell the securities 
pledged to them hj S. & W. Welsh, in aiiT 
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other way than at- public sale by auction, 
after due notice. Fourth. The master has 
erred in holding that the defendants had any 
right to sell the securities, pledged to "F. A. 
and A. J. Drexel," "Drexel, Morgan & Co." 
and "Drexel & Co.," in any other -n'ay than 
at public sale by auction, after due notice. 
Fifth. The master has erred in not charging 
the defendants with the highest market price 
the securities pledged have reached since the 
illegal sales thereof by the defendants. 
Sixth. The master has erred in holding that 
the defendants had any right to sell the se- 
curities pledged, without notice of the time 
and place of sale to C, T. Yerkes or his as- 
signee. Seventh. The master has erred in 
holding that the defendants had any right 
to buy the debt due "S. & W. Welsh," and 
to sell the securities pledged therefor, in the 
manner they did. Eighth. The master has 
erred in -not charging the defendants with 
the sum of ?a0.43, realized from the sale of 
the securities pledged for the loan made of 
"S. & W. "Welsh" and not paid over to the 
plaintiffs. 

After the exceptions were filed, the master 
made a supplemental report, stating that his 
attention had not been called to the fact that 
the sum of $60.43 had been retained by Drex- 
el & Co., and recommending that they should 
be directed to pay that sum to the assignees 
with interest from November 18, 1871. All 
the other facts material to this case, will be 
found in the opinion of the court 

Saml. Dickson and J. C. Bullitt, for defend- 
ants. 
Geo. Junkin, for complainants. 

OADWALADER, Disti-ict Judge. The right 
of the complainants to the surplus values of 
the securities transferred by the defendants, 
S. & W. Welsh, to the other defendants, be- 
yond the whole amount advanced by ilessrs. 
Welsh to the bankrupt, has not been' disputed. 
The other subjects of the bill have been the 
only matters in controversy. The two so- 
called houses of Drexel & Co., at Philadel- 
phia, and Drexel, Morgan & Co., at New York, 
were composed each of the same six pa'sons. 
They are here defendants. The bankrupt 
had certain transactions of distinct business 
with tw'o only of these persons, namely, F. A. 
and A. J. Drexel. From these two he receiv- 
ed advances, which were more than covered 
by deposits of distinct specific securities. The 
other defendants were not, in any wise, inter- 
ested in these particular securities. Never- 
theless, the surplus of their proceeds, after 
payment of the specific advances upon them, 
appeai-s to have been received and retained 
by the six defendants. I concur with the 
master in opinion that they are accoimtable 
for such sui*plus to the complainants. I do 
not think that the result could, in this respect, 
have been changed by anything short of a 
positive appropriation by the bankrupt, or an 
agreement of equivalent effect I believe 



that the defendants acquiesce in this conclu- 
sion. The subjects of the principal conten- 
tion are other securities which were deposited 
by the bankrupt with the defendants' New 
York and Philadelphia houses respectively, to 
cover several specific advances of large 
amounts of money made from time to time 
to him by each house. The relation of the de- 
fendants to this debtor was not at either 
place, that of brokei*s. Their principal rela- 
tion, at each place, was that of his bankers. 
But they were not simply his bankers. The 
relation of banker was combined with a rela- 
tion which was, in a certain legal sense, anal- 
ogous to that of a factor. Independently, 
however, of the T\Titings of 17th and 18th Oc- 
tober, 1871, which will be separately consid- 
ered hereafter, this analogy was a quaUfied 
one. The general relation of a simple bank- 
er to his customer, differs from that of a fac- 
tor to his principal. Chief Baron Pollock, 
when at the bai% said in argument, that a 
banker is a factor for money (2 Bai-n. & C. 
425); but one of the judges to whom the argu- 
ment was addressed, said only that as to a 
depositor's ownership of bills remaining in 
the hands of his banker, the case of customer 
and banker resembled that of principal and 
factor; meaning to suggest that the resem- 
blance was not identitj'~"Nullum simile est 
idem," Another judge said, on the same 
question, of the property continuing in the 
customer, that bankers receive bills, as fac- 
tors or agents to obtain payment of them 
when due. The completeness or general truth 
of the analogy to a factor was afterwards de- 
nied in the house of lords. 2 H. L. 28, 36, 37. 
43, 44. In an intervening case, bankers were 
judicially described by Parke, B., as "money 
factors" (6 Man. & G. 655), but by Lord Den- 
ham, C. J"., as "a species of factors in pecuni- 
ary transactions" (Id. 666). These last ex- 
pressions were used with reference to a bank- 
er's general lien. But the analogy is, in even 
this limited respect, an imperfect if not a false 
one. 

The existence of a factor's general lien has 
been established for one hundred and twenty 
yeai-s, and the existence of a bankea-'s for 
eighty years. They are each privileged cred- 
itors; but a factor's general lien is more ex- 
tended than a banker's. The factor has, for 
his advances and outstanding liabilities ac- 
crued, and also for those accruing but not 
yet matured, a lien upon even the cash bal- 
ances, which would otherwise be due and pay- 
able to his principal. A banker has no such 
lien upon the cash balances, which are, from 
time to time, to the credit of his customer. 
They can be drawn out for the customer's cur- 
rent use, upon his checks or other orders, 
though he may be under outstanding imma- 
ture liabilities to the banker. The difference 
is, in this case, unimportant, because, upon se- 
curities on hand, not converted into actual 
cash, which alone were here in question, there 
is no distinction between the lien of a factor 
and that of a banker. Each has a general 
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liea upon all sudi securities while they are in 
Lis possession. Authorities in the United 
States ana in England which recognize or es- 
tablish a banker's general lien, are: [Bank of 
Metropolis v. Bank of New England] 1 How. 
£42 TJ. S.] 234, 239; [Bank of Metropolis v. 
Bank of New England] 6 How. [47 U. S.] 
212; [Bein v. Heath] Id. 229; Sweeney v. 
Easter, 1 WaU. [68 U. S.] 166; 1 Esp. 67; 5 
Dura. & E. [3 Term R.] 491; 15 East, 428; 
Ryan & M. 271; 12 Olark & F. 805, 806, 810; 
same ease in house of lords, 3 O. B. 531, 532, 
535, and in exchequer chamber [6 Man. & G.] 
660, 664-606; 8 Ch. App. 41; L. R. 17 EoC 235, 
236. Where a creditor is in a privileged rela- 
tion, which thus gives him a general lien, and 
the debtor, on receiving an advance or other 
accommodation from such creditor, deposits 
with him a particular security, specially in- 
tended or appropriated, or even pledged to 
meet such advance, or to cover such accommo- 
dation, the security is subject not only to a 
particular lien for the advance or liability, 
but also to the creditor's general lien. This 
general lien is a right of retention, which at- 
taches at once, and becomes ultimately avail- 
uble for his benefit, if there is a surplus of the 
value of the pai-ticular security and such sur- 
plus is needed in order to cover any deficien- 
cies. If each of the defendants' houses were 
considered here as a distinct joint party cred- 
itor, the lien of each house would thus have 
been a general one upon all securities depos- 
ited by the debtor, with such house. That 
the defendants had, at each of the two places 
at which they conducted their business, a 
general lien to this extent, is unquestionable. 
The questions to be considered are not as to 
A general lien of so simple a kind. 

The first question will be, whether for any 
deficiency in value of the securities depos- 
ited with either house, an ulterior general 
lien attached to any surplus in value of the 
securities deposited with the other house. 
Composed, as these two houses were, wholly 
of the same persons, they constituted, not- 
withstanding the difference in their names of 
association, one and the same joint party cred- 
itor of the bankrupt, or debtor to him. Their 
accounts with him could, at any time, have 
been consolidated, in order to .ascertain the 
general balance of all his transactions with 
them, in both names; and the final balance of 
all accounts, whether against him, or in his 
favor, could have been sued for in a single 
action. These propositions do not suflSce to 
•establish the existence of the indiscriminate 
ulterior general lien, which is now in ques- 
tion. To assume that such a lien upon all 
the securities, as a common fund, must nec- 
essarily attach, as a consequence of the con- 
solidated right of action, would be a mere 
begging of the question. But the propositions 
may elucidate it. 

Lord Kenyon, the judge who first recog- 
nized the general lien of a banker, said that 
it existed by the general law of the land, im- 
less there was evidence to show that ' the 



banker had received any particular security, 
under special circumstances, which would take 
it out of the general rule. 5 Durn. & E. [5 
Tex-m R.] 491. From the case of Brandao v. 
Barnett, if the judgment of the court of ex- 
chequer chamber (6 Man, & G-. 630), and the 
judgment of reversal in the house of lords (3 
C. B, 519; 12 Clark & F. 7&7), are compared 
with each other and with Leese v. Martin, L. 
R, 17 Eq. 224, it wiU appear that the special 
circumstances which will prevent the attach- 
ing of the general lien, must be such as are 
incompatible with its intended existence or 
continuance. Here it may be observed that if 
the name of the two houses had, in each place, 
been the same, the mere fact that two or more 
distinct accounts, differently described or en- 
titled, were kept by them with this customer, 
would not have prevented the ulterior general 
lien from attaching. The accounts might, at 
any time, have been consolidated for the pin-- 
poses of such ulterior lien. Indeed, the lien 
would have attached without any actual writ- 
ten consolidation of accounts. The separation 
of the accounts could have no more operation 
to the contrary than a specific appropriation 
of a certain security to meet a particular ad- 
vance, which is the ordinary case of the general 
lien attaching to any surplus. The reason is, 
indeed, stronger than in such ordinary case. 
The balance of one accoxmt being against the 
defendants, and the balance of the other being 
in their favor to a greater amount, the gen- 
eral lien would have seeur-ed the excess of 
the latter balance above the former one. 

In the case of In re European Bank, the 
judges of the English court of chancery ap- 
peals were of opinion that, "as between 
banker and customer, whatever number of 
accounts are kept in the books, the whole is 
really but one account, and it is not open to 
the customer, in the absence of some special 
contract, to say that the securities which 
he deposits are only applicable to one ac- 
count." In that case, a debtor bank had 
three accounts with a creditor bank, which 
were kept by the latter bank; namely, a loan 
account, a discount account, and a general 
account; and was in the habit of receiving, 
from the creditor bank, accommodation 
loans, which were entered in the loan ac- 
count, and of transmitting securities, by way 
of deposits, to meet these loans. In the 
course of these transactions, the debtor bank 
thus transmitted three bills of exchange to 
the creditor bank in a letter, stating that 
they proposed to draw upon the latter banlc 
for a greater amount, but that, as their cred- 
it would not afford a margin to that extent, 
they sent the three bills as a collateral se- 
curity. The drafts for the larger amount 
were paid by the creditor bank, and the pay- 
ments charged to the loan account The 
avails of the three bills were more than suf- 
ficient to cover this loan account; but there 
was a deficiency, which remained due, on the 
general account. The decision was that, for 
this deficiency, the creditor bank had a lien 
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upon the three hills so far as they were not 
required to cover any balance of the loan ac- 
count, though securities thus deposited had 
never before been apjjlied, as between the 
two banks, to any balance or accruing lia- 
bility in either of the other accounts, 8 Ch. 
App, 41. But, in the present case, the dif- 
ference was not thus merely in the heading 
or title of two accounts kept by a banking- 
house with an indebted customer. The dif- 
ference was also in the names, under which 
the defendants carried on their own business 
at the different places, and in which the I'e- 
speetive accounts with him were kept, and 
the several securities were originally depos- 
ited and received. Did this additional differ- 
ence exclude the ulterior general lienV 

Independently of special circumstances, 
which are to be considered hereafter, I would 
have thought that it did. It is true that such 
a private association as an unincorporated 
banking-house, or a commercial firm, is in- 
capable of any artificial aggregate existence, 
independent of the natural personality of the 
members. Their internal and external rela- 
tions, in this resjiect, cannot be conventional- 
ly modified where any question of continuing 
succession is Involved, or any question of 
a right of action, or of any established form 
or mode of judicial procedure. But where 
no such question, either of representative ex- 
istence or of judicial personality, is involved, 
the internal and external relations of the as- 
sociation may, within certain limits, be so 
determined conventionally as to resemble 
those which might be contracted by an ar- 
tificial aggregate person, such as a corporate 
body. As to the internal concerns of a part- 
nership, we know that their books ordinarily 
contain debits and credits to each member in 
accoimt with his firm, in the same form as 
if he were the stockholder of a corporation; 
and eases have occurred in which such en- 
ti'ies, and those of a different kind, have been 
judicially contrasted in determining the ques- 
tion whether a debt is joint or several. As 
to external relations, the illustration is more 
simple. The business may be conducted at 
different places in the distinct names of two 
or more branches or firms, which are nomi- 
nally different, though, in fact composed, as 
in the present case, of the same persons. 
Xow, with reference to such nominally dif- 
ferent personalities, liens may, conformably 
to the laws of property, be conventionally 
created or extended, excluded or restricted. 
And this may be done either expressly or 
by implication. In considering ihe effect of 
the difference in the names, it may be ob- 
served that no lien can exist in favor of a 
creditor who has not possession of the sub- 
ject. It is true that a controlling power is 
in effect possession, and that the requisite 
control might conventionally have been given, 
notwithstanding the difference in tlie names 
of the two houses. But this difference in 
their names might well be understood as im- 
plying, unless otherwise explained, an in- 



tended separation of possession and control. 
This would exclude the ulterior lien in ques- 
tion. If an association, composed of the 
same persons, carries on business in Asia, 
America, Europe, and Africa, under four dif- 
ferent names, the intended sepai^ation might, 
perhaps, in many cases, be almost a simple 
inference of common sense. On this point 
I may have overlooked some authority which 
ought to have been mentioned. In some 
eases w^hich I have read there might be a 
supposed analogj'; but it fails of applicabili- 
ty to the question. In Haille v. Smith, 1 
Bos. &, P. 503, the existence of such an ul- 
terior lien was not suggested; but there was 
an express appropriation, which made the 
question immaterial. The appropriation 
would not have been thought necessary if 
the lien existed. But I have not attributed 
to the case any bearing upon the question. 
The rule upon the subject should be suf- 
ficiently uniform to be adaptable to the prob- 
able cases of most frequent occurrence; and 
where the names at different places differ, a 
shifting lien, transposable from one place to 
the other, could not ordinarily be sustained 
without practical inconvenience. To avoid 
injurious uncertainty, the safer rule would 
seem to be, that even where the same persons 
conduct their business in the same town un- 
der different names, an intended exclusion 
of the ulterior general lien is ordinarily im- 
plied. 

Therefore, independently of the special cir- 
cumstances, I would be of opinion that the 
defendants had no lien upon a surplus in the 
hands of one of their houses to cover any 
deficiency in the secui'ities deposited with 
their other house. The great fire of the 8th 
and 9th of October, 1871. at Chicago, caused 
a sudden depression of the market or nomi- 
nal value of the securities. The bankrupt, 
on the IGth of that month, failed in his busi- 
ness, which had been that of a banker and 
stock and exchange broker. The securities 
in question were such as he had been in the 
habit of buying and selling as a broker, and 
as a speculator on his own account. Until 
after the fire, no special circumstances had 
occurred in any wise changing the general 
aspect of the legal question above stated. 
The business had theretofore been conducted 
very loosely on the part of the defendants, 
but without any apparent irregularity on the 
part of the bankrupt. The defendants had 
kept no accounts with him which were enter- 
ed in their books at either New York or Phil- 
adelphia, They had only memoranda of the 
loans on slips of paper accompanying the se- 
curities. The specific securities were, until 
then, kept separately by, or for, the respec- 
tive houses. In the bankrupt's books there 
was always a formal separate account of 
each house with him, and appended was al- 
ways a list of the securities. This list was 
kept by him in such a mannei- as to indi- 
cate the securities which each house had 
originally received, and what securities were,. 



[22 Fed. Cas. page 865] 



(Case No. 13,204) SPARHAWK 



at any given time, on deposit, Tvitli them re- 
spectively. 

Tlie oceurrences in the week next following 
the fire were important. On the 10th of Oc- 
tober, 1871, or perhaps a day or two later, 
the defendants made a verbal demand upon 
this debtor to pay ofiE their loans to him as 
fast as he possibly could. He assented pr 
submitted. They appear to have been will- 
ing that, in order to raise the money, he 
should himself sell the collateral securities 
which they held. Tliis demand was made at 
Philadelphia, by two of the defendants, on 
behalf either of both houses or of their New 
York house. One of the defendants testifies 
that the call for payment was more positive, 
but that on the result of the interview the 
positive call was withdrawn. Being pressed 
to give the language used, he answered, "The 
language it is impossible for me to recollect 
further than one point * * * in regard to 
Drexel, Morgan & Co.'s loan. Upon referring 
him (the debtor) to them for renewal, his re- 
ply was, 'There is no need, it is all one con- 
cern, and you can fix it as well as they.' 
That, to my recollection, is about the words 
used, and we arranged it accordingly, with- 
out reference to them. * * * That is 
about as much as I can recollect of the ac- 
tual words, except the agreement to continue 
the loan. That is not part of the words. 
* * * Tliere was no change made in the 
entries, but the collaterals were consolidat- 
ed." Being aslced to explain this expression, 
he added:— "Previous to that time, the line 
of distinction had been attempted, in keep- 
ing collaterals of Drexel & Co. and Drexel, 
Morgan & CJo.,— that is to say, though in the 
same receptacle, they were kept separate, 
probably by a band. Afterwards there was 
no separation." Recurring to the interview, 
he said, "I merely continued the loan; ex- 
tended the time of its payment by making it 
on demand," and said further, that this was 
done without any reference whatever to 
Drexel, Morgan & Co. by Drexel & Co. An- 
other of the defendants and the debtor, con- 
curred in attributing to what passed in the 
.'^ame interview, the effect, as between the de- 
fendants' two houses, of an assumption by 
the Philadelphia house of a responsibility to 
the New York house for the whole amount 
of the loans; and the debtor assumed in his 
testimony, that the business thereafter was 
between him and the Philadelphia house 
alone. But this was a mere arbitrary ver- 
sion; and the assumption was unsupported 
by any written or oral proof. The debtor's 
testimony on this point, where not indistinct, 
is, lilve that of the defendants, merely argu- 
mentative. He and they, by constantly in- 
troducing alleged mental understandings 
and asserted usages, have so confused and 
obscured their testimony, that, independent- 
ly of certain acts, which will next be men- 
tioned, it would be of no effect. 

From the master's report it appears that. 
in the interval of a week or less between this 
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interview and the debtor's failure, "the phys- 
ical separation of the collaterals by means 
of envelopes or gum bands was entirely dis- 
pensed with, and they were mingled together 
in a common receptacle." It fm-ther appears 
that the loan by the Philadelphia house, 
-which amounted, on the 9th of October, 1871, 
to two hundred and thirty-two thousand dol- 
lars, was reduced by the payment of forty- 
seven thousand dollars on the 12th of that 
month, when six hundred and fifty-three 
shares of stock of the Pennsylvania Eailroad 
Company, pledged originaUy for the loan by 
the New York house, were takfen away by 
the debtor. The balance due to the Phila- 
delphia house was further reduced by a pay- 
ment of fifty-six thousand dollars on the next 
following day, when five hundred shares of 
the stock of the same company and twenty- 
eight thousand dollars of the six per cent, 
loan of the city of Philadelphia, both likewise 
originally pledged to the New York house, 
were taken away by him. The payments of 
these two amounts, together one hundred and 
three thousand dollars, thus made by the 
debtor to the Philadelphia house, appear, by 
their memoranda and by his books, to have 
been appropriated by him and them in reduc- 
tion of his debt to them. The master states 
that a further reduction of the debt to the 
Philadelphia house was made by a like pay- 
ment of eighteen thousand six hundred and " 
foi-ty-five dollars, on the 16th of the same 
month, when about three hundred and thirty- 
four shares of stock of the Pennsylvania Rail- 
road Company were taken away by the debtor 
from those which had been originally pledged 
for. the loan by the New York house. This 
payment, according to the master's report, 
was credited by the defendants on their mem- 
orandum as made on account of the debt to 
the Philadelphia house, but does not appear ■ 
to have been so entered on the books of the 
debtor. If all the members of the two houses 
had not been the same pei-sons, every one of 
these appropriations would have been a con- 
version of securities of the New York house 
to the use of the Philadelphia house; and 
every such conversion would have been a 
fraud upon any non-assenting member of the 
New York fii-m, who was not also one of the 
Philadelphia firm. -In that case, restitution of 
the securities, or of their value, would have 
been compellable under proceedings in equity 
at the suit of the non-assenting party. It 
appears from the master's report, that if such 
restitution had been made, there would not 
ultimately have been any defieienej^ in the 
value of the securities to cover the whole 
amount of the loans made by both houses. 
Now, it might be suggested that although 
the two houses were composed of the same 
persons, and therefore no such adversary re- 
lation could arise, yet the only reason for ex- 
eluding them as a single joint creditor from 
an indiscriminate general lien upon all the se- 
curities, considered as a common fund, de- 
pends upon the implied conventional analogy 
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to firms not composed, wliolly of tbe same per- 
sons, and that we should adhere to this anal- 
ojrj- in all its consequences. If the suggestion 
were fully admitted, it might be supposed to 
follow that the New York house was equi- 
tably subrogated for the Philadelphia house, 
lo the extent in value of the securities divert- 
od by the latter house from their original 
appropriation. A confused notion of such a 
right of substitution seems to have been in 
the mind of one of the defendants while un- 
der examination as a witness. 

I have not. ho^vever, been able to conceive 
a practical definition of any cognizable equity 
so founded upon the suggestion as would be 
applicable to the present case, independently 
of the question of express or tacit convention. 
The ease must therefore be considered upon 
the latter question alone. Here the question 
differs very materially from Avhat it would 
Ijave been if the persons composing the two 
houses had not been wholly the same. If 
there had been a member of either house of 
the defendants who was not a member of their 
other house, the tsvo houses or firms would 
liave had separate rights of action against the 
bankrupt, which could not have been consol- 
idated. Each firm would then liave had its 
own general lien upon the securities deposited 
with such firm. This lien would have at- 
tached for the specific advances and also for 
the general balance of account of such firm, j 
But to establish an ulterior right of either 
firm, if thus composed of different members, 
to retain a surplus in value of securities in 
order to cover a deficiency in the value of 
those deposited with the other firm, some 
positive act of appropriation, or equivalent 
agreement, would be necessary. Lord Eldon 
said that "understanding alone, unless in a 
fair sense amounting to agreement, would not 
do."' 2 Yes. & B. 84, I think that the pres- 
ent evidence would not suffice for the pur- 
pose in such a case. Composed, however, as 
the two hoiises were in the present case, of 
the same persons, the question is merely one 
of rebutting an implication. If the names of 
the houses had been the same, the ulterior 
general lien woidd have attached. The im- 
plication of a conventional exclusion of such 
a lien would arise only from the difference in 
their names. The question is, whether the 
special circumstances which have been proved 
suffice to rebut this conventional implication. 
In the mere constitution of the two houses, 
there was nothing whatever incompatible 
with as extended a lien as if their names had 
been the same. It is true that, on tlie ques- 
tion of rebutting the implication, the remark 
of Lord Eldon applies to a certain extent; but 
its application is narrowed, because the ques- 
tion is both a different and a more limited one. 
A mere mental purpose or intention, such as 
the defendants, in their answer, call an un- 
derstanding, is no criterion of right. See 
[Bank v. Kennedy] 17 Wall. [84 U. S.] 20, 
head note, pi. 8, and pages 28, 29. Testimony 
of such simple belief or understanding is in- 



admissible. This rule, which has always 
been observed, has acquired gi-eat practical 
importance since parties litigant have been 
examinable as witnesses. 

The proper inquiry is, whether the declara- 
tions or acts of the parties in the intei-val 
which has been mentioned sufficiently indicat- 
ed that the securities were conventionally 
commingled, so that they could be shifted at 
the option of the defendants from one of their 
houses to the other, I cannot attribute such 
an effect to the simple fact that the debtor 
knew the two creditor houses to be composed 
of the same persons. The intention to sepa- 
rate the possession and control might, with 
reason, be attributable, notwithstanding such 
linowledge. But where such knowledge ex- 
ists, and the declarations or acts of the par- 
ties, pending the business, indicate a belief 
upon each side that either house may control 
the securities deposited with the other house, 
the case becomes, in principle, the siime as if 
their business had been conducted at each 
place in the same name. In that case, if they 
had kept two distinct accounts with the debt- 
or, this fact would, as we have seen, have 
T>een immaterial. We have no sufficient 
knowledge of any such declarations of the 
parties in the interview which has been men- 
tioned as can be judicially acted upon. But 
their subsequent acts directly negative any 
continuing intended apportionment of the lieu, 
and indicate that, after the interview, all the 
securities were blended as a common fund, 
which was treated as the subject of an indis- 
criminate general hen of the two houses. It 
is immaterial whether such acts determine 
the effect of what may, in the previous con- 
versation, have been agreed upon, or consti- 
tute independent proof in themselves of a 
blending of the secmities in a common fund. 
In either view of the subject the effect is the 
same. The indiscriminate or ulterior lien may, 
therefore, be considered as having attached 
to all the securities at each place, notwith- 
standing the difference in the names of the 
two houses. This indiscriminate lien attach- 
ed before the failure of the banknipt on the 
1 6th of October, and before the defendants had 
reason to believe that his failure was impend- 
ing. Had this been otherwise, the bankrupt 
law would have prevented their agreement 
with him, made immediately after his failure, 
from taking effect for their benefit. But in- 
asmuch as their prior lien continued, this 
agreement was neither actually nor construct- 
ively in fraud of the bankrupt law. The 
agreement is, therefore, available to the ex- 
tent of placing them on the same legal and 
equitable footing as if the securities had been 
originally received by them under a contract 
enabling them to make sales in such manner 
as the agi'eement authorizes. 

But such a contract, so far as it enables 
creditors to extinguish their debtor's right of 
redemption by a sale, must, like all contracts 
affecting equities of redemption, be constru- 
ed benignantly for the debtor,— as benig- 
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uantly for him as may consist with security 
of the creditors. It is not necessary to con- 
sider how far an agreement enabling them 
to sacvifiee the securities would, if made 
at such a crisis of Insolvency, have con- 
travened the bankrupt law. The inquiry 
may be dispensed with, because, if bank- 
ruptcy had not occurred, the rule of inter- 
pretation of the contract would exclude any 
such unreasonable extension of the power. 
How far, and on what conditions, if no such 
Ijosterior agreement had been made, and 
no prior express authority to sell had been 
conferred, the defendants might have sold- 
the securities on default of payment by the 
debtor, is likewise an unnecessary inquiry. 
The posterior contract has the same effect 
as if a reasonable authority of the kind had 
been conferred when the securities were de- 
posited. It is an authority to sell them at 
public or private sale for cash or on credit, 
and, as I thiiik, to sel' before or after the 
maturity of the respective advances. But 
creditors in whom such an aiithority is vest- 
ed cannot exercise it otherwise than under 
a trust for the debtor's benefit as well as 
their own. They are not to frustrate any 
just expectations of a surplus by forcing 
sales for barely enough money to secure 
themselves. There was thus a trust vest- 
ed in the defendants for the residuary ben- 
efit of the banki-upt and of his estate. And 
tlie only remaining question is whether this 
part of their trust has been duly executed. 
The question may be considered as to the 
mode and as to the times of sale. As to 
the mode, I am not aware of any reason 
that the sales should have been by auction. 
On the contrary, I thiiik that, considering the 
nature of the securities, this would not have 
been an advantageous mode of disposing of 
them if there was a fair market for them at 
the stock exchange or brokers' board, where 
the ruling prices ordinarily fix the standard 
value, from time to time, of such securities. 
If the times of sale were proper, this mode 
was unobjectionable. The dates of the 
sales have not been precisely ascertained. 
An account with the bankrupt on the de- 
fendants' books was opened by them, for 
the first time, on the 23d of October, 1871, 
a week after his failure. The first entries 
in this account ai'e dated on the 17th of 
October, 1871, the day next after his failtre, 
charging him with several hundred thou- 
sand dollars. According to this account, 
sales of the securities to a very large amount 
were made at several times before the 24th 
of that month; other sales were made on 
the 2yth of October and on the 3d of Novem- 
ber; others on the 6th, 7th, and 9th of No- 
vember; and the remaining sales, netting a 
large amount, on the 18th of November, 1871. 
One of the defendants testifies, however, 
that the last sales were made, as he thinks, 
•on the 9th, or it might have been on the 
7th, of November, the credits under date of 
the ISth of that month "being receipts aris- 



ing from sales made at an earlier date, and 
prior to the 9th." He adds:— "The city sixes 
delivered on the 18th of November had beea 
sold shortly subsequent to Mr, Yerkes's fail- 
ux*e; but, in consequence of the refusal of 
the city comptroller to countersign, we were 
not able to deliver to the parties until the 
18th," The possible importance of this dis- 
crepancy will be seen hereafter. There is 
no reason whatever to doubt that all the 
sales were made at the highest market 
rates obtainable at the respective times of 
sale. The only question is whether the 
sales were unduly precipitated.- Another of 
the defendants testifies as follows:— "We 
could have sold out the stocks at once and 
paid the debt had we been disposed to have 
done so; butwe preferred having Mr. Yerkes 
nurse his stocks along so as to get more 
for them, and meet the market gradually,- 
in other words, we did not want to slaugh- 
ter his stocks." That the witness was mis- 
taken as to the existence of a rightful power 
to sacrifice them, would be unimportant if 
they Avere not in fact sacrificed. ISe fur- 
ther testifies thus: "A large- portion of these 
stocks w^e're sold- on time, in order tliat a 
better price could be obtained than a cash 
sale— a forced sale. If I had not had that 
judgment that the market was going down 
further, I could have kept those stocks in- 
stead of selling them, and possibly have 
produced more money, because the market 
went up afterwards. My idea was that the 
Chicago fire had destroyed about two hundred 
millions of dollars, and I could not see any 
future for speculative stocks. Question. — 
What was the character of the stocks? An- 
swer.— We had Philadelphia and Erie, Iiehigh, 
Pennsyh'ania Railroad; most of them were 
speculative stocks and non-dividend-paying 
stocks. The Pennsylvania Railroad stock, I 
thought, would decline from the Interrup- 
tion of the trade with Chicago and the 
Great West. Had I held similar stocks, even 
without need of money I should have sold," 
That a sudden depression of prices, caused 
by an extraordinary fire, would, in a coun- 
try like ours, be permanent, or that they 
would probably fall still lower from the 
same local cause, was a somewhat arbitrary 
theory. The sales in question were in fact 
made on a rising market, and they were 
made for not more than just about enough 
to cover the debt. If there had been a little 
further delay, there -would have been a sur- 
plus from a rise in prices, which would not 
have been properly called speculative. If 
the stocks were rightly described by him 
as speculative, the course pursued was not 
the less disastrous. In the absence of rat- 
ification, express or implied, I would pause 
long before deciding that the sales ^^ere 
such as would have been made by a prudent 
owner of the securities In order to raise, 
within a reasonable time, from the sale of 
them, a fair surplus above the amount of 
the defendants' advances. There would 
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seem to have been no thougM of a prospec- 
tive surplus in value. 

But if this were a right statement of the 
question, it could not he decided without 
considering another question. It is that of 
ratification or acquiescence. The assign- 
ment to the complainants gave them, for 
general purposes, a title, by relation to the 
commencement of the proceedings in bank- 
ruptcy on the 10th of November, 1871. On 
24th of October, 1871, the bankrupt had 
made a voluntary general assignment for 
the equal benefit of his creditors. That as- 
signment was recorded on 4th November, 
1871. Though voidable, and afterwards avoid- 
ed at the suit of the complainants, It was 
not, in the meantime, void. 

I fully concur with the master in opinion 
that the mere insolvency of the debtor, be- 
fore his voluntary assignment, did not su- 
persede or affect his residuary ownership 
of the securities which were subject to the 
defendants' advances. The defendants must 
have been aware of the precarlousness of 
this ownership. But while it continued, 
they were not the less entitled to any bene- 
fit derivable from it. Now, it is distinctly 
proved that if the sales were not made 
through his own agency, he was fully ap- 
prised of and acquiesced in all of them. It 
is true that he seems to have supposed him- 
self at the mercy, in this respect, of the 
defendants. But I cannot discover anything 
'n the evidence, beiore his voluntary assign- 
ment, which diminishes the legal or equi- 
table effect of his ratification or concurrence, 
I think that the eompiamants, therefore, can- 
not have any relief as to the sales made be- 
fore the 24th of October, 1871. But the 
mistakes in law of these parties may af- 
fect the question as to subsequent sales. 
As to the sales made between the 24th of 
October and the 10th of November, 1871, 
I am not quite sure that the complainants 
are bound to prove notice of the voluntary 
assignment. I do not think it clear upon 
the evidence that none of the defendants 
knew of this assignment. There seems to 
be some reason to believe, though there is 
perhaps no distinct proof on the subject, 
that the voluntary assignee, in relation to 
all the securities unsold at the date of the 
assignment to him, confided the execution 
of the trust to the bankrupt, who was form- 
ally or informally that issignee's agent 
as to these dependencies. It might not, In 
an ordinary case, have been culpably unsafe 
to rely thus upon the judgment of the bank- 
rupt where his experience must have been 
greater than that of the assignee. But the 
truth may, perhaps, be that the assignee 
gave himself no concern whatever about 
the matter. If so, as he would, upon in- 
quiry, have learned that the bankrupt had 
incorrect notions of the powers and rights 
of the defendants, the interests of the gen- 
eral creditors were not properly guarded. 
This pait of the case, perhaps, requires fur- 



ther development. If any sales were made 
after the 10th of November, no ratification 
of, or acquiescence in them, can be imputa- 
ble to the complainants. But it may be 
questionable whether the title of the vol- 
untary assignee was abrogated from that 
date, and may also be doubtful whether all 
the sales were not made before it. 

The case may be argued before a full 
court. If a further I'eference to the mas- 
ter shall become necessary, definite instx-uc- 
tions to him will probably be given. 

NOTE. The case was subsequently argued 
before the circuit court, and the exceptions 
were dismissed and a decree made in accordance 
with the master's report; the costs to be paid 
by the defendants. No additional opinion was 
delivered. 
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SPAEHAWK et al. v. RICHARDS et al. 

[12 N. B. R. 74; 1 Wkly. Notes Gas. 510.] i 

Circuit Court, E. D. Pennsylvania. April 24, 
1875. 

Sale — Transfeh — Failcke of Vexdou — Baxk 
ruptot — actio>! by assignee. 

The defendants, brokers, purchased from an- 
other broker certain shares of stock, the trans- 
fer and payment to be made on tlie next day. 
On the next day the vendor sent to the ven- 
dees a bill of sale of the stock, and notified 
them thereby that the stock had been or was 
about to be transferred. Payment was there- 
upon made by the vendees. The vendor failed 
later in the day, without having made tlie trans- 
fer, but within a few hours after his failure, 
upon importunity of the vendees, who had 
knowledge of his insolvency, he gave to them ii 
certificate of a certain number of the shares 
agreed to be sold, with power of attorney to 
make the transfer, and procured a debtor of his 
to make the transfer of the remainder, wln<-]» 
was done within a few days subsequently. The 
assignees in bankruptcy of the vendor, by a 
bill in equity, sought to restrain the vendees 
from transferring or selling the said shares of 
stock, and to enforce a delivery thereof to the 
assignees, alleging that the receipt thereof was 
a preference, and in violation and fraud of the 
bankrupt act. The court dismissed the bill. 

[Cited in Bush v. Boutelle, 156 Mass. 170, 
30 N. E. 607.] 

[This was a bill in equity by John Spar- 
hawk, George J. Gross, and J. Davis Duf- 
field against Samuel A. Richards and William 
Richards.] 

By F. 3IAS0N, Master: 
To the Honorable the Judges of the Said 

Court: 

The master appointed in the above entitled 
suit in equitj', respectfully reports: That aft- 
er due notice, I was attended at my oflice. 
No. 131 South Fifth street, Philadelphia, on 
the 18th day of March, 1874, at one o'clock^ 
p, m., and at other times, by George Junkin. 
Esq., for the plaintiffs, and Samuel G. Thomp- 
son, Esq., for the defendants, by whom argu- 
ments were made as to the questions in- 
volved in said suit. 

1 [Reprinted from 12 N. B. R. 74, by permis- 
sion. 1 Wkly. Notes Cas. 510, contains only a 
partial report] 
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The following is a statement of the mate- 
rial facts: 

On the 14th day of October, 1871, the de- 
fendants, being brokers in the city of Phila- 
delphia, purchased from Charles T. Yerkes, 
Jr., ti'ading as O. T. Yerkes, Jr. & Co., (also 
brokers,) of whom the plaintiffs are assignees 
iu bankruptcy, sixty-seven shares of the stock 
of the Pennsylvania Railroad Company, for 
the sum of three thousand eight hxmdred and 
ten dolIai"s and sixty-three cents. The pm*- 
cbase was what is known among brokers as 
"regular," the transfer of the stock and the 
payment therefor to be made on the day suc- 
ceeding the day upon which the conti-aet is 
made. The 14th day of October, 1871, was 
Saturday; consequently the execution of this 
contract was to be completed on Monday, the 
16th day of October, following. About noon 
on that day the defendants gave to O. T. 
Yerkes, Jr. & Co. then- check on the First Na- 
tional Bank of Philadelphia for the amount 
of the purchase, upon receiving from said 
O. T. Yerkes, Jr. & Go. a bill for said, stock, 
in the following form: 

"Office of C. T. Yerkes, Jr. & Co. 
"20 South TMrd Street, 
"PhUadelphia, 16, 1871. 
"Sold R. & Thompson, 
" 67 Pa @ 56% §3810.63. 

"Transfer'd. C. T. Yerkes, Jr. & Co., 

"Per J. P. Y." 

The check was duly paid. Shortly after- 
wards, on the same day, sometime during the 
afternoon, Mr, Richards, one of the defend- 
ants, went to the office- of O. T. Yerkes, Jr. & 
Co., and inquired whether the stock had been 
transferred. He was infoi-med that it had 
not been transferred. What induced the visit 
of ilr. Richards he does not clearly state, 
but it is evident that his suspicions had been 
aroused as to the financial condition of C. 
T. Yerkes, Jr. & Co., from information he had 
received at the board of brokers. He then 
inquired whether C. T. Yerkes, Jr. & Co. had 
the stock, and was informed that they had 
not the amount which had been purchased 
by his firm, but that they had thirty-three 
shares. Fov this he demanded the certificate, 
with a power of attorney to transfer, which 
was given to him. Subsequently, a few days 
afterwards, by an arrangement previously 
made between the firm of Bowen *& Fox, who 
were, on the 16th day of October, indebted 
to C. T. Yerkes, Jr. & Co., the remaining 
.sliares of the sixty-seven were transferred to 
Richards & Thompson. This arrangement ap- 
pears to have been made by Mr. Fox, of the 
firm of Bowen & Fox, with Charles T. Yerkes, 
Jr., Mr. Fox, hearing of his trouble with Rich- 
ards & Thompson, volunteering to make the 
delivery of the stock for him. Bowen & Fox 
accordingly credited themselves with the 
amount thus delivered on behalf of C. T. 
Yerkes, Jr. & Co., in their account subse- 
quently rendered. 

C. T. Yerkes, Jr. & Co. failed on the said 
16th day of October, 1871, between two and I 



three o'clock in the afternoon, and did not 
afterwards resume paj^ment. Proceedings in 
bankruptcy were commenced against them, 
and, on the 13th day of December following, 
adjudication of bankruptcy was made, and 
subsequently the plaintiffs were appointed as- 
signees.- The present bill was brought by 
them to restrain the defendants from transfer- 
ring or selling the said shares of stock, and to 
enforce the delivery of the same to the plain- 
tiffs, or, if they have been sold, to obtain aa 
account thereof, the plaintiffs alleging that the 
X'eceiving and procuring of the said shares of 
stock by the defendants, under the circum- 
stances narrated, was a procurement of a 
preference to themselves over the other cred- 
itors of the bankrupt, and in direct violation 
and in fraud of the provisions of the act of 
congress entitled "An act to establish a uni- 
form system of bankruptcy throughout the 
^United States," approved March 2, 1867 [14 
'Stat. 517]. 

The theory of the plaintiffs' bill is, that 
when the defendants paid the sum stated to 
C. T. Yerkes, Jr. & Co. upon the faith of 
the representation that the stock had been 
transferred, or was about to be then present- 
ly transferred to them, they gave a credit 
to C. T. Yerkes, Jr. & Co., and, upon the 
failure by the latter to make the transfer^ 
they became merely creditors for the amount 
which they had paid, and that being such, 
and having reasonable cause to believe that 
O. T. Yerkes, Jr. & Co. had become insol- 
vent, their demand for the transfer and sub- 
sequent receipt of the stock was a procure- 
ment of a preference, as contemplated in the 
first clause of the Soth section of the bank- 
rupt act— in other words, that the failure of 
C. T. Yerkes, Jr. & Co. to make the trans- 
fer immediately after the payment, was a 
failure to execute a contract with the de- 
fendants, and that before its execution the 
insolvency of C. T. Yerkes, Jr. & Co. inter- 
vened, the existence of which the defendants 
had reasonable cause to believe, and that, 
therefore, the insolvent had no right, under 
the provisions of the act referred to, to ful- 
fill the contract, either directly or indirectly, 
and the defendants must account for and re- 
turn that which they received. 

It is answered on the pait of the defend- 
ants that the bill received by them from O. 
T. Yerkes, Jr. & Co., and their payment of 
the consideration of the purchase, effected an 
equitable assignment of the stock, and that 
although the actual transfer on the books 
of the railroad company had not then been 
made, yet the property became vested in the 
defendants, and that, consequently, the sub- 
sequent transfer could not be one obnoxious 
to the provisions of the act of congress re- 
ferred to. This position is not destitute of 
authority to support it, at least as to the 
thirty-three shares, (see Add. Cont. 204, and 
the cases there cited,) but I prefer to con- 
sider the transaction from another point of 
view. . The contract for the purchase and sale 
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on the 14tli of October, was that on the pay- 
ment of the money on the IGth, 0. T, Yerkes, 
Jr. «& Co. would transfer to the defendants 
the stock so purchased and sold. No credit 
was intended to be given by either party to 
the other. The act of the vendor— the trans- 
fer—and the act of the vendee— the payment 
— were to be synchronous. If the vendor did 
not tiuusfer the stock, the vendee was not 
bound to make the payment; and if the ven- 
dee did not make the payment, the ven- 
dor was not bound to make the transfer. 
The defendants, therefore, awaited the sig- 
nification by their vendor of his readiness 
to do liis part, and when the bill referred to 
was received, it was, according to the custom 
of brokers, a notification by the vendor that 
he was then presently ready to make the 
transfer and would immediately do ,so. 
Thereupon the defendants made the payment 
The vendor then discovered that he had not 
a sufficient quantity of this particular stock 
then in his possession to enable him to ful- 
fill this and other contracts which he had 
made. Ilis duty was clearly, then, to im- 
mediately return the money paid, and if he 
had done so I do not think it could be con- 
tended that his assignees in bankruptcy could 
recover it from his vendee. If the vendor 
had said to the vendees, "I cannot do thai 
which I have just told you I was ready to 
do, and I therefore return that which was 
given to me upon the faith of my promise of 
immediate performance of my part of the 
contract," could it be pretended that the ven- 
dees, by its acceptance and rescission of the 
contract, ^^'ould receive a preference, though 
they should be informed at the same time of 
the insolvency of their vendor? It seems to 
me that to hold that the clause of the section 
of the act referred to contemplates such a 
result and such an application of its provi- 
sions, would be a monstrous distortion of the 
language and intention of congress. 

The vendoi*, however, did not make the ten- 
der of return suggested, but, on the same day, 
gave the defendants a certificate with power 
of attorney to make the transfer of thirty- 
three of the shares purchased, and within a 
few days transferred the remaining shares 
by availing himself of the offer of a' debtor of 
his to make it for him, crediting the value of 
the stock on the debt. 

Now, was the course of the vendor any 
more a violation of the provisions of the 
bankrupt act than the one just supposed? 
Are the interests of the creditors of the bank- 
rupt any more injuriously affected in the 
one case than in the other? Can it be that 
the defendants, who would not have parted 
with their money unless they had believed 
that they would immediately receive the 
stock, and who would have been entitled to 
receive an immediate return of their money, 
though their vendor had become insolvent, 
can be re'quired to give up the stock after 
the vendor has actually transferred it to them 
—part of it on the day when he should have 



done so by the terms of his contract, and tlie 
remainder within a day or two subsequently '.' 
1 think that the clause of the section referred 
to cannot be construed to apply to transac- 
tions with an insolvent, or one about to be- 
come so, where, by the terms of the contract, 
a present adequate consideration is intended 
to be paid for a present delivery or transfer 
of property, although the necessities of the 
ordinary convenient conduct of business may 
require a trust to be reposed by both parties 
in each other, and either fails, before his un- 
expected insolvency occurs, (the knowledge 
of which is communicated to the other,) to 
perform his part, but does so shortly after- 
wards; provided, of course, that the rights 
of bona fide purchasers for value be not af- 
fected. For how can a transfer or payment, 
under such circumstances, be said to be made 
with a view to give a preference? Where a 
credit is intended to be given, though but 
for a day or an hour, or even a shorter time, 
if such may be the case, as where that which 
is to be done is, by a proper construction of 
the contract, to be performed subsequent to 
and not simultaneous with the paj'ment of 
the consideration, then an intention to give a 
preference, within the meaning of the statutr, 
may be attributed to a performance, after 
the intervention of insolvency, of one such 
contract, and not of others of the same na- 
ture. Before commencement of proceedings 
in bankruptcy, but ^.fter insolvency, the in- 
solvent maj-^ sell his property for a present 
adequate consideration, because his estate 
receives value and no diminution thereof 
takes place. Cook v. TuUis [18 Wall. {^ U. 
S.) 332.] Can the circumstance that insol- 
vency happens between the payment of the 
consideration and the delivery of the prop- 
erty, render the transaction less innocent, or 
one to which creditoi^ can object as an in- 
jury to their interests? It is to be observed 
that I have taken as proved that the defend- 
ants, at tlie time they received the stock, had 
reasonable cause to believe that C. T. Yerkes. 
Jr. & Co. were insolvent. The only one of 
them examined has denied that such was the 
case, but such denial is evidently to be at- 
tributed to his misunderstanding of what, in 
contemplation of law, is meant by insolvency. 
To further illustrate the view which I have 
taken, it has occurred to me that the trans- 
action cannot be distinguished from the pur- 
chase of coupon bonds payable to bearer, over 
the counter of a broker, where, after the 
money has been handed, and in the instant 
intervening between its receipt and delivery 
of the bonds, in consequence of unexpected 
demands, he becomes insolvent, and the fact 
is made known to the purchaser. Surely the 
broker would not be giving a preference to a 
creditor or person having a claim against him 
by then delivering the bonds. 

I have not been able to find any case in 
point sustaining the conclusion to which I 
have arrived; but the doctrine that advances 
made on the faith of a security presently to 
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"be given will be protected,— notwitlistaiiding 
cliauges in the condition of the borrower 
pending the consummation of the agreement, 
by actual deliTei-y of the security,— is anal- 
ogous in principle to the reasoning which I 
have adopted. See Ex parte Ames [Case No. 
323]; InrePerrin [Id. 10,995]. 

I have not considered the applicability of 
the second clause of the 35th section of the 
bankrupt act, because, apart from the ques- 
tion of alleged preference, there is not the 
slightest evidence that the sale was made out 
of the ordinary course of the business of the 
debtor, or with a view to prevent his prop- 
erty from coming into the hands of the as- 
signees, or to defeat or delay the object of 
the act or impair its operation. I recommend 
that the bill be dismissed. 

Exceptions to master's report: 

First Because the master has reported that 
there was no preference obtained by the de- 
fendants in fraud of the bankrupt law. 

Second. Because the master has reported 
that the defendants should not be required 
to account for the stock transferred to them 
by the bankrupt after both he and they were 
fully aware of his insolvency. 

Third. Because the master has reported that 
the bill should be dismissed. 

George Junkin, Solicitor for Plaintiffs. 

McKENNAN, Circuit Judge. Upon the 
above exceptions by the plaintiffs to the mas- 
ter's report, the court confirmed the report 
and dismissed the bill. 
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The SPARK v. LEE CHOI CHUM. 

[1 Sawy. 713.] i 

Circuit Court, D. California. Feb- 29, 1872. 

Ambassadors and Cossdls — Couhts— Appeals 

Fitosi— Citation— Pakties— Ik Najie of 

Vessel— Of Firm— Claim. 

1. In cases of appeal from the consular and 
ministerial courts of China and Japan to the 
circuit oourt of the United States for the dis- 
trict of California, the record on appeal must 
show an allowance of the appeal. 

[Cited in Tazaymon v. Twombley, Case No. 
13,810.] 

2. A citation is necessary unless tlie ap- 
peal is allowed in open court. Query: whether 
a citation is not always necessary, if the con- 
sular court has once adjourned after rendering 
a decree, there being no terms of such courts. 

[Cited in Tazaymon v. Twombley, Case No. 
13,810.] 

3. An appeal, or writ of error, in the name of 
a steamboat, or any other than that of a human 
being, or some corporate or associated aggre- 
gation of persons, cannot be sustained. 

4. So, also, appeals in the name of a firm 
without stating the names of the individuals 
composing the firm, are nugatory. 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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5. No one but a party, in some form, to the 
action can appeal, or can he heai-d in any stage 
of the proceedings in the court below. 

6. The partv seeking to defend, in a proceed- 
ing in rem. in instance causes in courts exer- 
cising admiralty jurisdiction, must file a claim 
to the property libelled. 

7. The claim must be filed by the owner, or 
some authorized agent, and must state ther facts 
in a direct issuable form, and not by way of re- 
citals. Course of proceedings indicated. 

S. The consular court is a court of limited ju- 
risdiction, and all the jurisdictional facts nlust 
be alleged in the libel or petition, otherwise it 
will be insufficient. 

[Cited in Kentucky Silver Min. Co. v. Day, 
Case No. 7,719.] 

Motion to dismiss appeal from a decree of 
the consular court of Canton, in the empire 
of China, in a case of collision. 

Milton Andros, for appellant. 
B, S. Brooks, for appellee. 

SAWYER, Circuit Judge. This is an ap- 
peal from a judgment of the consular court 
of Canton, in the empire of China, in a pro- 
ceeding in admii-alty against the steamer 
Spark, for damages resulting from a collision 
with a Chinese junk owned by the petitioners, 
or libellants. The proceedings were had, and 
appeal taken, under the act of congress of 
June 22, 1860, and the amendatory act of 
July 1, 1870, giving to this court appellate ju- 
risdiction in certain cases from the consular 
and ministerial com-ts of China and Japan. 
12 Stat. 72; 16 Stat. 183, 184. The fifth sec- 
tion of the latter act, is as follows, to wit: 

"Sec. 0. And be it further enacted, that 
where the matter in dispute, exclusive of 
costs, exceeds the sum of two thousand five 
hundred doUai-s, an appeal shall* be allowed 
to the circuit court for the district of Cali- 
fornia; and upon such appeal a transcript of 
the libel, bill, answer, depositions, and all 
other proceedings in the cause shall be trans- 
mitted to the circuit court; and no new evi- 
dence shall be. received on the hearing of the 
appeal; and the appeal shall be subject to 
the rules, regulations and restrictions pre- 
scribed in law for writs of error from district 
courts of the United States." A judgment 
having been entered by the consular court 
against the steamer Spark, for the sum of 
$6,005.32, an appeal has been taken on behalf 
of the defendant 

The appellees move to dismiss the appeal 
for numerous irregularities, only three or 
four of which will be noticed. It is objected, 
that the record shows no order allowing the 
appeal, and no citation to the appellees. The 
section cited, it will be seen, provides, that, 
"appeals shall be subject to the rules, regula- 
tions and restrictions prescribed in. law for 
writs of ervov from distilct courts of the 
United States." 

The twenty-second section of the judiciary 
act of 1789 (1 Stat 84) provides, that final 
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decrees and Judgments of the district courts 
in civil actions, "may be re-examined, and re- 
versed or affirmed in a circuit court, * « « 
upon a -writ of error, whereto shall be annex- 
ed and returned therewith, at the day and 
place therein mentioned, an authenticated 
tx-anscript of the record, assignment of errors 
and prayer for reversal, with a citation to the 
adverse party signed by the judge of such dis- 
trict court, or a justice of the supreme court, 
the adverse party having, at least, twenty days 
notice." The same section has a similar pro- 
vision for writs of error from the supreme 
to the circuit court to review the judgments 
and decrees of the latter. And the twenty- 
fifth section has provisions in similar lan- 
guage for reviewing the decisions of the high- 
est state courts in certain cases by the su- 
preme court of the United States. The con- 
sti-uetion of these latter provisions, and, con- 
sequently, the construction of the similar pro- 
vision relative to writs of error from the cir- 
cuit to the district courts, has been settled by 
the supreme court of the United States. 
Thus, in the very late case of Gleason v. 
Florida, 9 Wall, [70 U. S.] 783, the supreme 
court say: "But on looking into the record, 
we find no allowance of the writ. And this 
has been repeatedly held to be essential to 
the exercise by this court of reviewing juris- 
diction over final judgments or decrees by 
the courts of the states." 

So, in Hartford Fire Ins. Co. v. Yan Duzer, 
the writ was dismissed because no allowance 
of the writ appeared in the record, the chief 
justice, delivering the opinion of the court, 
"that such allowance was indispensable to 
the jurisdiction of the court in error to review 
the judgment of the highest court of the state " 
9 Wall. [76 U. S.] 784. So, an appeal from 
the supreme court of the District of Colum- 
bia was dismissed by the supreme court of 
the United States, because there was "no evi- 
dence in the record of any allowance of ap- 
peal; and without an allowance this court 
cannot acquire jurisdiction." Pierce v. Cox, 
Id. 787. See, also, Edmonson v. Bloomshire, 
7 Wall. [74 U. S.] 312. This settles the con- 
struction of the act of congress relating to 
writs of error, and appeals from the United 
States district courts, and as the same rules 
and regulations are made applicable to ap- 
peals from the consular courts of China, it 
settles the point in this case. The record 
sliows no allowance of an appeal, and no cita- 
tion, the latter being necessary also, if the 
order allowing an appeal is not made in open 
court. This is implied, at least, from the case 
of Pierce v. Cox, supra, if a citation is not 
waived by appearance of the appellee. And 
it is expressly required by the provisions of 
the statute quoted. 

It is claimed, also, that this appeal, if taken 
at all, must have been taken out of court, as 
the petition for an appeal bears date several 
days after the date of the judgment; and it 
is claimed, that there are no terms in the con- 



sular court, under the statute, and that as 
soon as judgment is entered, and the court 
for that occasion has adjourned, it is no long- 
er an open court, with reference to that case, 
and all subsequent allowances of appeals, 
must, necessarily, be made out of court with 
respect to that case. Numerous authorities 
are cited to the point, but it is unnecessaiy 
now to determine it, upon the view taken, up- 
on other objections. It will be the safer prac- 
tice to issue and serve a citation. 

Another formidable objection is, that no 
appeal has been taken in the case; that the 
appeal, if any there is, is taken in the name 
of the steamer Spark— the only defendant in 
the case; and that no appeal can be taken in 
the name of an inanimate object— the res 
when the action is in rem. 

The supreme court of the United States in 
the recent ease of "The Burns," held, that a 
writ of error, or appeal, cannot be sustained 
in the name of a steamboat, or any other 
than a human being, or some corporate or as- 
sociated aggregation of persons. 9 Wall. [76 
U. S.] 237-240. The writ of eiTOr was dis- 
missed on the ground indicated. 

The petition for an appeal in this ease is 
entitled, Lee Choi Chum v. The Spark, and it 
proceeds: "And now comes the said defend- 
ant in the above entitled cause, by George B. 
Bixwell, his agent, and files this petition .on 
appeal, and sheweth, that the said consular 
court did, on the twenty-fourth day of Au- 
gust, A. D. 1871, enter a judgment in the 
cause against the defendant, in favor of the 
plaintiff for the sam of $6,005.32, and the 
said defendant appeals from the judgment of 
the said consular court to the circuit court 
of the United States, for the district of Cali- 
fornia, etc. * * * Wherefore the defend- 
ant prays that proceedings," etc. This is an 
appeal by, and in the name of the ship and 
nothing more. The ship purports to be the 
appellant, and it is in fact the only defendant 
in the case. The case cited is conclusive on 
this question. The petition for an appeal is 
signed, "Geo. Basil Dixwell, for self, and the 
firm of Augustine Heard & Co.," but this does 
not make either of these persons parties to 
the appeal, or even to the action. The body 
of the petition shows that it is, "the defend- 
ant in the above entitled cause by George B, 
Dixwell," that files the petition, but neither 
Dixwell nor Augustine Heard & Co., was a 
defendant. 

They were not sued, and they never put in 
a claim as owner, or otherwise, so far as the 
record shows, and never filed any pleading in 
the case by which they became parties. They 
do not pui*port to appeal, nor were they in a 
condition to entitle them to appeal. If they 
had been parties, and had appeared as such 
in the name of "Augustine Heard & Co.," 
they would still be met by another decision of 
the supreme court, that an appeal in that 
name, style and form would be nugatoi-y. In 
the ease of The Protector, 11 Wall. [78 U. 
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S.] S2, an "appeal was dismissed" because 
taken in the name of "William A. Freeborn & 
<I!o,," Tvitliout setting out the names of the par- 
ties constituting the firm, the court holding, 
that "no difference existed between writs of 
-eii'or and appeals, as to the manner in which 
the names of pai-ties should be set forth," and 
that this defect had always been held fatal in 
■cases of writs of error. But the appeal is not 
taken by these parties or any other, except 
""the steamer Spark," the only defendant in 
the case. 

In fact there is no other party to the record, 
iind, consequently, none other, who could take 
the appeal. A person, who is not a party in 
some form, cannot interfere by way of appeal, 
-or otherwise. There was, in this case, no an- 
swer to the libel or petition, as the parties 
designate the pleading filed by the complain- 
-ants. There is no issue taken ujwn the allega- 
tions of the libel, or petition, and nothing to 
tiy except to ascertain the amount of damages. 
Neither Captain Brady, Mr. Orm, ilr. Dix- 
well, Augustine Heard & Co., nor any other 
person, presented himself in any such way as 
•entitled him to be heard in the case, either in 
the court below or on appeal. They have not 
merely failed in form, but also in substance, 
to make themselves parties to the proceedings. 
It will be seen by reference to any reputable 
work on admiralty practice, that the first step 
in the defense in a proceeding in rem in in- 
stance causes in courts exercising admnalty 
Jurisdiction, is, the intei-position of a claim to 
the properly libelled. The claim should be 
made by a party authorized to set up a de- 
, fense— the owner, either in person, or by his 
iigent, or by the agent of a foreign govern- 
ment, whose subjects are interested in the 
property in question. Dunl. Adm. Prac. 153; 
2 Conk. Adm. 5i3: Ben. Adm. § 461. "In sucli 
suits," observes Mr. Justice Story, "the claim- 
ant is an actor, and is entitled to come before 
the court in that character only, in virtue of 
his proprietary interest in the thing in con- 
troversy; this alone gives him a pereona standi 
in- judicio. It is necessary that he should es- 
tablish his right to that character, as a pre- 
liminary to his admission as a party ad litem, 
capable of sustaining the litigation. He is, 
therefore, in the regular and proper course of 
pmetJce, required, in the first instance, to put 
in his claim upon oath, averring in positive 
terms his proprietary interest. If he refuses 
to do so, it is sufficient reason for a rejection 
of his claim. If the claim be made through 
the intervention of an agent, the agent is in 
like manner required to make oath to his be- 
lief of the verity of the claim; and if neces- 
s!iry, he may also be required to produce and 
prove his authority before he can be admitted 
to put in the claim. If this is not done, it fur- 
nishes matter of exception, and may be insist- 
ed upon by the adverse pai*ty, for the dis- 
missal of the claim," U. S, v. 422 Casks of 
Wine, 1 Pet. [26 U. S.] 549, 

The claim should state the facts showing 



the right of the party to intervene, that is to 
say, the ownership of the property, in a direct 
and issuable form. In the language of Mr. 
Benedict: "No set form of words is neces- 
sary to form a claim. In this, as in other 
pleadings, the court looks to the substance, 
rather than the form. It must state, that the 
party is the true and bona fide owner of the 
interest which he represents, and that no other 
person is the owner thereof. It must be veri- 
fied by the oath of the party or his agent or 
consignee; when it is verified by the oath 
of an agent or consignee, he must also swear 
that he is authorized to do so by the owner, 
or if the property be, at the time of the arrest,- 
in the possession of the master of a ship, that 
he is a lawful bailee thereof for the owner." 
Ben. Adm. § 461. The document coming near- 
est to a claim, is a protest signed by George 
Brady. It does not purport to be a claim, and 
is not one, either in form or substance. It al- 
leges nothing directly, or in an issuable form, 
as to the ownership of the vessel; but simply 
recites that, "whereas the said vessel was, on 
or about the twenty-fourth day of June, ISTl, 
sold and transferred by the owner thereof unto 
the Hong Kong, Canton and Macao Steamship 
Company (Limited) being a British joint stock 
company, duly incorpoi-ated," etc., and then 
on behalf of said corporation, protests against 
the action and the exercise of jurisdiction by 
the consul, not on account of the insufficiency 
of the libel, but by reason of the said recitals. 

The document, such as it is, is not verified. 
It is not a claim, in any sense, upon which 
the said corporation was entitled to defend, or 
be heard, had it attempted to do so. The own- 
er of the ship in his own name in person, or 
by his agent, should have filed a claim in such 
a form, that issue could be taken on it, then 
if the facts had been admitted, or proved upon 
denial, the claimant would have been entitled 
to defend, and would have become a party to 
the action, and entitled to act as such in all 
subsequent proceedings. The mere putting in 
of a claim is not a defense to the action, but 
it gives the claimant the status of a party. 
This is its office. After puttmg the claim in, 
and thus becoming entitled to be heard for his 
interest, the claimant must put before the 
court the grounds of his defense, in suitable 
allegations, so that the court, and the opposite 
party, may be infoi-med of the grounds of the 
defense. Ben. Adm. § 465 et seq. 

The consular court is a couii:' of limited ju- 
risdiction, and all the jurisdictional facts must 
be alleged in the libel, petition or complaint, 
otherwise it will be insufficient. If the libel 
or petition fails to show the facts which au- 
thorize the court to take jurisdiction under the 
statute, or if, for any othei; reason, it fails to 
appear upon the facts stated in the libel, or 
complaint, that the party filing is not entitled 
to any rehef, the claimant after filing his 
claim, and becoming a party to the proceed- 
ing, may file exceptions in the natiu-e of a spe- 
cial demurrer, pointing out the paiticulars in 



SPARKLE (Case No. 13,207) 



[22 Fed. Cas. page 874] 



wliich the litiel or petition fails to sliow juris- 
diction or any ground for relief. Or if there is 
no defect in tlie libel or petition, and tlie mat- 
tei-s showing a want of jurisdiction, or other 
defense do not appear on the face of the libel, 
they must be set up bj'^ direct affirmative alle- 
gations in an issuable form, by Tvay of plea, 
or auswoi'. The claims, exceptions, and other, 
matters of defense, however, may be united 
in the answer, at the option of the pai-ty in- 
tervening for the protection of his own interest; 
but this is not the best practice. Ben. Adm. e, 
2G; Dunl. Adm. Prac. cc. G, S; 2 Conk. Adm. 
577 et seq. I have been thus particular in re- 
ferring, briefly, to the practice, and to the 
works, where the proper practice in eases of 
this kind may be readily found, for the rea- 
son that the proceeding.s in this class of cases 
do not appear to be well uudei-stood by liti- 
gants at Canton, and the proceedings in this 
case, have, consequently been very iiTcgular. 
Tbis is probably owiug to the scarcity of 
books, and the absence of members of the le- 
gal profession at Canton. By consulting some 
one, or more of the works referred to, the mis- 
takes, that liave occurred in this case may be 
avoided in the future. As the jurisdiction eon- 
feiTed upon consuls is highly important, the 
importance of procuring some reputable works 
on admiralty practice cannot be overestimated. 

On the view taken, the court has not ac- 
quired jurisdiction of the ease, and, of course, 
any inquiry into the merits is precluded. I 
feel it my duty, however, to suggest, that the 
libel or petition itself appeai-s to be defective, 
in not stating the facts necessaiy to give the 
consular court juristhction under the acts of 
congress, and the treaty between the United 
States and the empire of China, It is no- 
where alleged in the petition, or libel, that the 
steamer Spark, is an American vessel, nor are 
any facts alleged, by which it can be seen, 
that tlie consular' court has jurisdiction. 

The jurisdictional facts as before mentioned, 
must all be distinctly averred. 

It appeal's from what has been said, and. 
from the authorities cited, that no claimant of 
the ship appears in the record in any form 
that entitles him to be heard; tliat there is 
no party defendant, other than the ship — the 
rem— and no appeal taken in any form by any 
party appearing to be entitled to appeal, or in 
any name other than that of the ship, also, 
that no appeal can be taken in the name of 
the ship alone. There is, therefore, no valid 
appeal, and the appeal must be dismissed. 
So, also, the record fails to show any allow- 
ance of an appeal, or any citation to the ad- 
verse party, and it is not suggested, that there 
is any diminution of the record in these par- 
ticulars. There being neither an allowance 
of the appeal, nor a citation disclosed by the 
record, the fact of the existence of the one 
cannot be inferred from the other. There are 
numerous other subordinate points made 
which I do not find it nec^sary to discuss. 
Let the appeal be dismissed, with josts. 
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District Court, E. D. New York. Dec, 1874. 

Admikaltt — Sale — Setting Aside — Inadequacy 
OP Price — Collision — Jurisdiction — Practick. 

1. A libel was filed in August, 1874, by P. 
against the steamer S., to recover for supplies. 
On the return of the process, R. appeared as 
claimant, but did not answer, and a decree was 
rendered by default, under which the vessel 
was sold to T. for $1,000, on the 24th of Sep- 
tember, and the proceeds were paid to the libe- 
lant P., on September 26th. On SeiJtember 
30th, a petition was filed by M., setting up, 
that he held a mortgage on the S. made by R- 
to secure certain claims in Virginia and North 
Carolina; that the vessel had been removed 
thence, and brought to this state, in order to es- 
cape her being tiiken under the mortgage, and 
that the proceedings in this suit, and the sale^ 
of the vessel, were collusive, and carried on 
for the same pxirpose; and that M. had had no- 
knowledge of such proceedings. And the pe- 
tition prayed that the sale might be set aside, 
and the decree opened, in order that M, might 
be allowed to defend, on such terms as might 
be just. On this petition process issued against 
the vessel and against P. and R. and T. T. 
excepted to the jurisdiction of the court to grant 
the relief prayed for, and answers were also' 
put in on behalf of P., R. and T., denying the 
charge of collusiveness in the sale and the mer- 
its of il.'s claim. On the hearing, evidence 
was given by M. tending to show the truth of 
his allegations. The vessel was shown to 
have been worth from .«!8.000 to ?10,000, at thc^ 
time of the sale. None of the respondents of- 
fered any evidence: EeUl, that a court of ad- 
miralty is a court of equity; and that purchas- 
ers of property sold in pursuance of its decrees^ 
submit themselves to its jurisdiction in respect 
to the property purchased, and take it sub- 
ject to the power of the court to vacate the 
sale, where such action is necessary to promote 
the ends of justice. 

[Cited in The Union, 20 Fed. 542.] 

2. This power may be called into exercise by 
petition. 

3. A sale will be set aside, where there has 
been fraud or misconduct in the purchaser, 
fraudulent negligence or misconduct in any 
other person connected with the sale, surprise 
or misapprehension created by the conduct of 
the purchaser, or by some other person in- 
terested in the sale, or by the officer who con- 
ducted it. 

[Cited in Blackburn v. Selma R. Co., 3 Fed. 
699.] 

4. On the facts in this case, there was gross 
inadequacy of price in the sale, and surprise on 
the petitioner, and also circumstances tending 
to show that the persons in possession of the 
vessel combined with the libellant to secure the 
sale, and tending to raise suspicion as to the 
action of the purchaser in the premises. 

5. The sale therefore must be set aside, on 
the reimbursement to T. of his purchase money 
and his outlay in this proceeding; the libellant 
P. must repay into the registry of the court the 
money drawn by him under his decree, and 
the decree must be set aside, and JI, allowed to 
intervene and defend. 

[Cited in Blackburn v. Selma R. Co., 3 Fed. 
700.] 

In admiralty. 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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Benedict, Taf t & Benedict, for Martin. - 
Owen & Gray, for Pratt. 
N. F. Waring, for Bogers. 
H. G. Place, for Tuttle. 

BENEDICT, Distiict Judge. This case 
comes before the court upon a petition filed 
by one William F. Martin, under circum- 
stances so novel and peculiar that a detailed 
statement of the proceedings in the cause is 
necessaiy to the understanding of the ques- 
tions of law and of fact now to be deter- 
mined. 

On the 27th of August, 1874, a libel was 
filed by one Charles H. Pratt, to enforce a 
lien against the steamship Sparkle for ship 
chandleiy and ship stores, amounting to 
$790, supplied to that vessel, on or about the 
21st of September, 1S72, at Norfolk, Virginia. 
On the same day, process in rem was issued 
against the said vessel, and the vessel was 
thereupon seized by the marshal. No notice 
of seizure was published prior to the return 
day of the process. On the return of the 
process in court, Eliza Jane Eogers appeared 
and claimed the vessel as owner, but no ap- 
plication for time to answer was then ap- 
plied for, nor was any answer filed. A short 
order of publication, returnable on the 16th 
of September, 1874, was then applied for 
by the libellant and obtained. 

On the return of the short order and upon 
the second call of the process, no other claim- 
ant appearing, on motion of the proctors for 
the libellants, the default of all persons was 
entered, and the steamship condemned to 
pay the demands of the libellants, and on 
like motion a venditioni exponas was then is- 
sued, directing the sale of the vessel upon the 
usual six days' notice. 

Such notice of sale was thereupon duly 
published, and on the 24th of September, tlie 
mai-shal, in obedience to the writ, sold the 
steamship at auction for the sum of $1,000 
to one Jason H. Tuttle. 

The proceeds of the sale were paid into 
court on the 25th of September, and, on the 
26th of September, were paid over to the 
libellant in pursuance of the decree, the 
amount of his claim and costs, as ascertained, 
being the sum of ,?1,035.60. 

On the 30th of September, William F. Mar- 
tin presented to the court his petition setting 
forth, that on or about the 24th day of Octo- 
ber, 1873, Eliza Jane Bogers, Albert 
Bogers her husband, and A. H. Eogers had 
conveyed the steamship Sparkle to him by 
a certain instrument in writing, to secure 
certain claims therein mentioned then in suit 
in the courts of Virginia; that the steam- 
ship was a vessel enrolled in the port of Nor- 
folk, whose occupation was plying between 
that port and the waters of North Carolina, 
in the business of transporting fresh fish; 
that on the 12th day of July, 1874, judgment 
had been recovered upon the claims secured 
by the conveyance to him, for the sum of 
$12,095; that about the time of the rendition 



of such judgment, the said Albert Bogei-s 
had removed or caused to be removed the 
said steamship from the waters of Virginia 
and North Carolina, and brought to the port 
of New York, where she had been libelled 
and sold, in the action brought by Charles 
H. Pratt, as above described. The petitioner 
further aven-ed that the purchaser of said 
vessel at said sale was not a bona fide pui-- 
chaser of the vessel; that the sale and pro- 
ceedings in the action of Pratt were, to the 
knowledge of the purchaser, instituted and 
carried on by collusion with said Bogers and 
his wife, for the purpose of depriving the peti- 
tioner of the right to take possession of 
the said vessel under his conveyance; that 
the claim of the libellant Pratt was a ficti- 
tious one, and did not constitute any lien 
on said vessel, and that no lien upon the 
vessel existed therefor. It was further aver- 
red, that the proceedings in the suit of 
Pratt did not come to the knowledge of 
the petitioner, until the 28th of September, 
1874; wherefore it was prayed, that a pro- 
cess might issue, directing the marshal J:o 
seize the said steamship, and give due notice 
of the proceedings of the petitioner, and that 
a monition also issue against Jason H. Tut- 
tle, and that he and all other persons interest- 
ed in the said vessel be cited to appear before 
the said court at a time and place named, 
and to answer the allegations of the petition; 
and that the court would order the sale of 
the vessel to be set aside, and that the bill 
of sale given therefor by the marshal be 
surrendered and canceled; and that the de- 
cree entered in favor of Pratt be set aside 
and vacated, and that the libellant Pratt re- 
turn into the registiy the amount received bj- 
him in pui-suance of said decree; and that 
the vessel be remanded to the custody of the 
marshal, and the petitioner be allowed to 
come in and defend the said action of Pratt; 
and for such other relief as the court may 
grant 

Upon this petition, process in rem and in 
pereonam was issued according to the prayer 
thereof. Upon the return day of this pro- 
cess, Tuttle, the piu:chaser, appeared by his 
proctor, and filed exceptions to the jurisdic- 
tion of the court to entertain the petition or 
to grant the relief prayed for therein; also 
an answer setting up that he was the bona 
fide purchaser of the vessel; that the pro- 
ceedings by which she was sold were not 
instituted or carried on "by any collusion be- 
tween him and any of the other parties; and 
that he has acted in good faith, without any 
knowledge 6t information of the existence 
of the acts or matters alleged in the petition, 
and is entitled to have the vessel released 
and delivered to him as the bona fide pur- 
chaser thereof. On the same day Charles 
H. Pratt appeared in accordance with the 
citation, and filed his answer' to the petition, 
in which, among other things, he. denied any 
knowledge of the claims of the petitioner as 
set forth in his petition, and denied that Ms 
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action was brought for the purpose of pre- 
venting the petitioner from taking the vessel 
under his conveyance, and denied that the 
proceedings were instituted and can-ied on by 
<'ollusion with said Rogers and his wife, or 
with any other person for the pui-pose of 
avoiding the conveyance to the petitioner, or 
for any other purpose than for the just and 
lawful one of enforcing his claim against 
the said vessel; and he averred that his claim 
in his original libel set forth wag not ficti- 
tious, but constituted a valid lien upon said 
vessel. 

Eliza Jane Rogers also filed her answer, 
setting up that she was the sole and only 
owner of the steamship Sparkle, at the dates 
and times in the petition mentioned, and con- 
tinued such until the sale to Tuttle, by the mar- 
shal, under the decree obtained by Charles 
H. Pi-att; that she had no acquaintance with 
Tuttle, nor did she ever see him to her knowl- 
edge, nor was the sale to him made or car- 
ried on by any collusion with him for any 
purpose whatever. 

■ The cause thereafter came on to be heard 
tipou the petition, exceptions, and answers, 
and the proofs offered by the petitioner in 
support of his petition; the other parties 
being duly represented, but not introducing 
.nny evidence. 

Of the questions discussed by the respec- 
tive advocates, the first to be disposed of is 
that raised by the exception filed by Tuttle. 
In disposing of this question, the allegations 
of the petitioner must be taken as true; and 
the question to be determined, therefore, is, 
wliether a court of admiralty has the nowei', 
upon a petition, to set aside a sale made in a 
proceeding in rem, where the proceedings 
had been regularly conducted, the vessel sold, 
and the proceeds distributed, but where it 
-appeared that the proceedings were collusive 
and fraudulent— taken for the pux-pose of 
cutting off the interest of a third party in 
the vessel, and to which fraud the purchaser 
and the libellant, as well as the owner of 
the vessel, were parties. 

Upon such a question there is no room for 
<loubt. The power ofacourtofadmiraltj-isas 
f uU as that of any other court over its decrees. 
A sin a court of equity, so in the admiralty, pur- 
<'hasers at sales made in pursuance of its de- 
<'rees tliereby submit themselves to its juris- 
diction in respect to the property purchased, 
and take the property so sold subject to the 
power of the court to vacate the sale, where 
such action is necessary to promote the ends 
of justice. This power may be called into 
exercise as well by petition as by any other 
form of proceeding, and no difficulty is dis- 
covered in granting the necessary relief in 
such eases arising out of the form of pro- 
ceedings in the admiralty. The process in 
rem of the admiralty, when it can be execut- 
ed, brings the thing itself before the court, 
to abide the adjudication of the court, and 
enables the court to be informed, in the most 
authentic manner, whether any, and if so 



what, new parties have become interested in 
the vessel. Thus, in the present case, this 
steamship, by means of the process in rem, 
is now in custody of the marshal, subject to 
the orders of the court; and as, after such 
seizure and due advertisement, no new par- 
ties have appeared to make any objection to 
her resale, save only Tuttle, the purcliaser at 
the sale already had, and the claimant Eliza 
Jane Rogers, the court can know that those 
interested in the questions involved are be- 
fore the court. The court having, therefore, 
the power to entertain the prayer of this pe- 
tition, and being enabled to do so without ad- 
judicating upon any rights, except the rights 
of those who became parties to the action 
before the sale, and Tutfle, who submitted 
himself to the jurisdiction of the court by be- 
coming the purchaser at that sale, and who 
has duly appeared in this proceeding, it be- 
comes the clear duty of the court, upon such 
facts as are by this exception admitted, to 
determine the question thus presented, and 
grant the relief prayed for, if the evidence 
shall sustain the allegations of the petitioner. 
In support of this view, reference may be 
bad to Betts Adm. 100; Gierke, Praxis Adm.; 
Campbell v. Gardner, 3 Stockt. Ch. [11 N. J. 
Eq,] 426. 

I have no hesitation, therefore, in oveiTuling 
the exceptions filed in this cause, and thus 
am brought to consider the evidence which 
has been adduced to support the petition. 

And fii-st, I remark that I cannot agree to 
the position taken by the claimant Tuttle, 
that his purchase must stand, unless some 
fraud, collusion, or misconduct on his part 
is proved. 

A court of admiralty is a court of equity, 
and the considerations which are deemed con- 
trolling in similar cases, when they arise in 
courts of equity, are equally controlling in a 
court of admiralt5\ The general rule of eq- 
uity is declared to be, that a sale will be set 
aside where there hasi been fraud or mis- 
conduct in the purchaser— fraudulent negli- 
gence or misconduct in any other person con- 
nected with the sale— sui-prise or misappre- 
hension created by the conduct of the pur- 
chasei', or by some other person interested in 
the sale, or by the officer who conducts it. 
Lefevre v. Laraway, 22 Barb. 177. 

In Brown v. Frost, 10 Paige, 244, where no 
fraud, collusion, or misconduct on the part of 
the purchaser was shown, a sale was set 
aside, because a party interested, who had in- 
tended to bid, was prevented from being pres- 
ent by mistake or accident. 

In Billington v. Forbes, 10 Paige, 487, where 
illness prevented a mortgagor from attending 
the sale, it was set aside, because a co-de- 
fendant sought to take an unconscionable ad- 
vantage of his absence. Here inadequacy of 
price has not been deemed sufficient to justi- 
fy setting aside a sale, iinless the price is so 
grossly inadequate that, from such inade- 
quacy, the eom-t can infer fraud. Where 
fraud can be thus inferred, the sale will be 
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set aside. Eberbart y. Gilelii-ist. 3 Stoekt. 
Ch. [11 N. J. Eq.] 107. In Griffith v. Hadley, 
10 Bosw. oS7, a sale to an innocent and bona 
fide purchaser -was set aside, where, from 
the circumstances, the court could infer, that, 
through surprise on the part of a person in- 
terested, the property "was sold at a great 
sacrifice, although the purchaser had in no 
■way contributed to the surprise. la Bixby v. 
Meade, 18 "Wend. 611, a sale -was set aside 
■where property, -worth a thousand dollars, 
■was bid off by a relative for $26, and the 
failure of the party to attend arose from the 
forgetfulness of an agent to be present as 
directed. In King v. Morris, 2 Abb. Prac. 
298, it is held that such an inadequacy as 
■n'ould amount to fraud -will -warrant a resale; 
and great inadequacy, -with circumstances of 
excusable neglect, will have the same'effect. 

Fraud is not the only ground on which 
to base an application upon motion to set 
aside a sale. Campbell v. Gardner, 3 Stockt. 
Cb. [11 N. J. Eq.] 423. In Lansing v. Mc- 
pherson, 3 Johns. Ch. 424, it is said that the 
control which a plaintiff has over the pro- 
ceedings, down to the sale inclusive, should 
induce the courts closely to scrutinize liis con- 
nection with it. 

The rule in England appears to be to set 
aside the sale, where the price bid is so in- 
adequate that it would be against conscience 
to permit the purchaser to derive such ad- 
vantage from the neglect of the parties in- 
terested. 

It is not necessary, therefore, to determine, 
from the evidence in this cause, that fraud 
or collusion on the part of this purchaser has 
been sho-wn. It is sufficient if there has been 
such a surprise, and a sale at such an inade- 
quate price as tbat it would be against con- 
science to allow the purchaser to retain the 
property against the rights of innocent parties. 
Looking, then, to the evidence, while it can- 
not be said that all the allegations of the pe- 
tition have been proved, a clear case of sur- 
prise is shown. The petitioner was in Vir- 
ginia; he had no reason to suppose that the 
vessel was to be removed beyond his reach, 
nor any reason to suppose that she was lia- 
ble to seizure and sale, for his conveyance 
contained an express covenant that the vessel 
was free from liens. Nothing occurred to give 
him notice of the proceedings taken by Pratt, 
until he found the vessel in this port in the 
hands of Tuttle, as purchaser at the marshal's 
sale. 

A gross inadequacy of price is also sho-wn. 
The evidence is that the vessel was worth 
from $8,000 to $10,000, and she was sold for 
$1,000. To permit such a sale to stand would 
be to permit Tuttle to take an unconscionable 
advantage of the ignorance of the petitioner 
in respect to "the pendency of any proceed- 
ings against this vessel. 

These two facts alone are sufficient to war- 
rant setting aside the sale upon such terms as 
shall make the purchaser whole for his pur- 
chase money, costs and expenses. But there 
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are circumstances in tbis case which go to- 
show that the persons in possession of this; 
vessel combined with the libellant to secure 
her sale under the decree of this court. It !» 
shown that the vessel came to New York, 
away from her ordinary route and oceupation;^ 
where she would shortly be liable to be taken 
possession of by the petitioner, under his- 
conveyance; and the fact is left without ex- 
planation, when explanation was easy if there 
be any good reason for the removal. It is- 
quite manifest that the person who filed the 
libel, and those who had possession of the 
vessel, were in communication before the libel 
was filed; that the libellant derived his 
knowledge of the presence of the vessel from 
those in possession of her, and that some un- 
e3cplained reason existed which made it de- 
sirable, as well to the libellant as to those in 
possession, to make the proceedings as in- 
expensive as possible. 

The claim of the libellant was, upon the 
face of his libel, at least doubtful. It bore no- 
proportion to the value of the vessel, and j-et 
those in possession, and who were fuUy cog- 
nizant of the proceedings, allowed a decree 
to be entered by default, which apparently en- 
tailed upon them a serious loss, and offer na 
explanation of their failure to defend the ac- 
tion. These, parties were, moreover, present 
at the sale, which, ruinous as it apparently 
was, they made no effort to prevent. Not- 
witlistanding the fact that, in appearance, the 
sale, if allowed to stand, would entail a large 
loss upon the owner, no objection to it is now 
made by the owner; on the contrary, the 
effort of the petitioner to avoid the sale is 
opposed by the owner. The fact towards 
which these circumstances strongly point is^ 
sufficient to remove all doubt as to the pro- 
priety' of an interference, by the court, to 
prevent the injustice which would result if 
this sale were allowed to stand- 
in addition it must be said, that, while it 
is true that Tuttle, the buyer, testifies, in 
the most explicit manner, that he is a bona 
fide purchaser, having no sort of connection 
with any of the other parties to this proceed- 
ing, still there are facts in the case calcu- 
lated to raise suspicion in respect to his ac- 
tion in the premises. Certainly he can have 
no cause of complaint, provided he be made- 
whole for his outlay by reason of his pur- 
chase and these proceedings. The fact that 
an undue profit would accrue to the pur- 
chaser at a judicial sale is no reason for 
refusing to set aside such sale, when justice- 
demands it. . 

Of course, the other parties to this proceed- 
ing can have no cause to complain if the sale- 
be set aside, inasmuch as benefit, rather 
than loss, will accrue to them by granting 
the prayer of the petition. 

In accordance with these views, the sale 
in question will be set aside, upon the reim- 
bursement of the purchaser for his outlay 
by reason thereof and of this proceeding. 
The decree rendered in favor of the libel- 
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lant Pratt -will also be set aside, and the 
petitioner permitted to intervene and con- 
test the demand, and the libellant will be 
directed to repay into the registry the sum 
withdrawn therefrom by him, in pui-suance 
of such decree, less the taxed costs, which 
he is allowed to retain. His costs of this pro- 
ceeding must abide the event of his action. 
The form of the order to be entered, in 
])ursuance of this decision, will be left to be 
determined, after hearing the parties, upon 
thtf settlement thereof. 



Case Wo. 13,S08. 

SPARKMAN et ah v. HIGGINS et al. 

[1 Blatelif. 203; 5 N. Y. Leg. Obs. 122; 6 Pa. 
Law .T. 344; Fent. Pat. 122; Merw. Pat. 
Inv. 701; 1 Fish. Pat. Rep. 110.] i 

Circuit Court, S. D. New York. Oct. Term, 
1846. 

Patents — Ixjxjxctiox — Motiox to Dissolve — 
Sale of Patented Auticlk— Ixvextok 

— UFFICEHS of PATE^?T OFFICE. 

1. On a motion, on affidavits, to dissolve an in- 
junction in a patent suit, the defendant's proofs 
must overcome the equity of the bill and the 
evidence in its support, or the motion will be 
denied. 

2. Although the papers on an application for 
a patent are returned from the patent office 
for informality, yet, if the application is fol- 
lowed up with reasonable diligence, and the 
patent is granted, the right of the patentee will 
not be defeated, although he sold the patented 
article after his application and before the 
granting of his patent. 

3. To constitute an inventor, it is not neces- 
sary he should liave the manual skill to make 
drawings. If he furnishes the ideas to produce 
the result, he is entitled to avail himself of the 
mechanical skill of others to carry out his con- 
trivance in practice. 

[Cited in Smith v. Stewart, 55 Fed. 4S3.] 

4. An applicant for a patent cannot be prej- 
udiced by the failure of the officers of the pat- 
ent office to give information of his application 
to a person who makes inquiry there in regard 
to it. 

[Cited in Re Cushman, Case No. 3,514.] 

In equity. This was a motion before 
Judge BETTS, sitting in the circuit court, to 
dissolve an injunction. The plaintiffs [.Spark- 
man and Kelsey] were the patentees, imder 
the act of August 29, 1842 (5 Stat. 543), of a 
patent, issued July 24th, 1846, for a design 
for floor oil-cloth, called "The Gothic pave- 
ment pattern." The bill alleged an infringe- 
ment by the defendants Higgins & Co., by 
selling, and by the defendants, C. & E. Har- 
vey, by making oil-cloths of the patented 
pattern. An injunction was granted on the 
bill, and this motion to dissolve it was made 
on affidavits. 

The defendants showed, that in January, 
1846, one Smith, of Baltimore, saw a sample 
of the pattern at the plaintiffs' store in New- 
York, and was infoi-me4. that it was on sale, 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
701, contains only a partial report.] 



but not ready for delivei'y; that he ordered 
a quantity, which was sent to him on the 
16th of March, and was immediately sold at 
Baltimore; that Higgins & Co. procured 
from Baltimore enough to show the pattern, 
and the Harveys, on seeing it, immediately 
prepared blocks for printing it, which were 
ready about the 23d of May, when they pro- 
ceeded to print They also showed that Rice 
& Sampson of Hallowell, Maine, saw the pat- 
tern at Baltimore, in May, went to the pat- 
ent office at Washington, and ivere there 
informed that it was not patented, procured 
the pattern, took it to their wox*ks in Maine, 
made the blocks for printing it, and proceed- 
ed to print from them, prior to the date of 
the patent. The defendants also set up. that 
the design was the invention of one Berry, 
a workman in the plaintiffs' employ, and 
made oath that when they got the pattern 
they did not know it was patented or that 
the invention was claimed by the plaintiffs. 
The case on the part of the plaintiffs was 
this: Kelsey was a practical manufacturer 
and designer of patterns. Sparkman was 
familiar with the styles of the trade. They 
would discuss together the subject of pat- 
terns and inform Berry of their wishes, and 
criticise and suggest, while the patterns were 
being designed. Berry had been instructed 
by Kelsey in the art of getting up patterns. 
In the summer of 1845, Kelsey proposed to 
Berry to get up a pattern of the kind after- 
wards patented. Berry did so, but the plain- 
tiffs, on seeing it, disapproved of it, and sug- 
gested alterations and improvements. These 
were adopted b.v Berry in a new pattern 
which was substituted for the first one, and 
was the one patented. In January, 1846, a 
sample was printed and sent to the plain- 
tiffs' store to be exhibited for the sale of 
goods by orders. Higgins & Co. saw it there 
and were told by Kelsey that it was sonu; 
of their patent goods. Soon afterwards 
Smith saw it, and was told by Kelsey it was 
some of their registered patterns, a term to 
denote goods of designs patented or intended 
to be. Smith ordered a quantity, to be deliv- 
ered as soon as possible. On the 20th of 
February the plaintiffs' application for a pat- 
ent for the design was received at the pat- 
ent office. But the papers, being informal, 
were amended and sworn to anew, and the 
application was renewed on the 23d of 
March. On the 22d of June the papers were 
again returned as informal, and were then 
corrected and filed again on the 14th of July. 
The patent was then issued, 

Seth P. Staples, for defendants, 
Daniel Lord, for plaintiffs. 

BETTS, District Judge. The plaintiffs 
have an injunction, granted on their bill of 
complaint. The defendants move to dis- 
charge it, on affidavits; and unless their 
proofs overcome the equity of the bill, and 
the evidence supporting it, the motion must 
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lie denied. They may make out a different 
ease at tlie final hearing; but this motion 
must depend on Avhat is now presented to 
the court. 

The study of the courts has recently heen, 
jiud especially since the patent acts of 1836 
iind 1839 [5 Stat 117,353], to cany out the 
protection of the law to inventors, so as to 
secure to them the full benefit of their in- 
ventions. An inventor is bound to notify 
the public of his claim, by a caveat or applir 
cation filed at the patent office, designating 
liis discovery, and what he means to secure 
to himself. This is a matter often of nicety, 
and men of great experience encounter diffi- 
culties in preparing their papers. Corre- 
spondence ensues between the officei-s at 
Washington and the patentee, which con- 
sumes time. But if the claim thus put for- 
ward, although originally infernal, be fol- 
lowed up with reasonable diligence, and if, 
eventually, the patent is gi-anted, it prevents 
any right being acquired by strangers inter- 
fering in the mean time. Here, the first ap- 
plication, the claim to the invention, was 
made on the 13th day of February, It was 
again made on the 23d of March, and the 
papers were retained by the patent office un- 
til the 22d of .Tune. They were then sent to 
New-York, and returned, with other and cor- 
rect papers, on the 14th of July, and the pat- 
ent in suit was granted on the 24th of Jifiy. 
It is not for the court now to examine critic- 
ally the correctness or even sufficiency of the 
application; as it was made to all appear- 
.ance in good faith, and was an attempt to 
make known and secure the claim. 

It is next contended that Berry was the in- 
ventor and not the plaintiffs; which position, 
if established, would be a good ground to 
dissolve the Injunction, The defendants lay 
before the coux*t the declarations of Berry, in 
connection with his working without any 
draft design or model before him, which, 
the defendants insist, proves him to be the' 
inventor. But, on the other hand, Mr. Kel- 
sey details very minutely the suggestions he 
made, his superintendence, his suggesting al- 
terations in a design got up, his disapproving 
that, and the adoption of his views in the 
design now patented. And Mr. Beriy gives 
his own account of the matter, and explains 
the declarations attributed to him, as refer- 
ring to his working without a copy before 
him, and to the design being an original and 
not a copy. He does not intimate that he 
did not receive suggestions, altei-ations and 
directions from Mr. Kelsey, which were car- 
ried out in this design. To constitute an in- 
ventor, it is not necessary he should have the 
manual skill and dexterity to make the 
drafts. If the ideas are furnished by him, 
for producing the result aimed at, he is enti- 
tled to avail himself of the mechanical skill 
of others, to cany out practically his con- 
trivance. Here the devising of the pattern, 
in this sense, appears to have been by the 
plaintiffs. 



Again. It is contended that the plaintiffs 
have abandoned thfeir claim, or so dealt with 
it as to give it to the public- This, if made 
out, would also entitle the defendants to -suc- 
ceed. They first rely on the sale to Smitii, 
who gave an order for goods on seeing the 
pattern, in January, which the plaintiffs 
agreed to execute. But an inventor may do 
this. He may stipulate for a sale of his in- 
vention, before it is completed, withoiit viti- 
ating his claim; and these goods were not 
delivered until after the application of the 
13th of February was filed in the patent of- 
fice. 

It is urged, also, that Rice & Sampson pur- 
chased goods of the pattern in question, at 
Baltimore, in April, and applied at "Washing- 
ton to know if it was patented, and were in- 
formed that it was not. This was true. But 
they do not say that they inquired if a patent 
had been applied for, and whether an appli- 
cation was pending. There was then an ap- 
plication there, with a specimen of the di-aw- 
ing of the design. If the commissioner or 
the officers had even overlooked it, that would 
not have defeated the plaintiffs' riglit. They 
had, in good faith, made their claim, and 
were at the time following it up, and event- 
ually matured it The sale did not defeat 
the right to the design. 

It also appears that when the goods were 
shown in Jamiary, they were shown as the 
patent goods, or the registered patterns of 
the plaintiffs. Now, although registered pat- 
ents or patterns is not a term of law, yet it 
may well have indicated a pattern as claimed 
to be of their design, and one for which they 
were preparing to take out a patent. 

The defendants have not made out a case 
to dissolve the injunction, and the motion 
must be denied, with costs. 

[For heariujr ou a motion for an attachment 
for an alleged violation of the injunction, see 
Case No. 13,209,] 



Case No, 13,209. 

^PARKMAN et al. v. HIGGINS et al. 

[2 Blatchf, 29; 1 1 Fish, Pat Rep, 135.] 

Circuit Court S. D. New York. Oct 20, 1840. 

INJONCTION— VlOI-.VTIOX OF— STRATAGEM BYPl.AlN- 

TiFF — Costs, 

1. Where a plaintiff, who had obtained an 
injunction from this court restraining a defend- 
ant from the infringement of a patent, set ou 
foot a stratagem to lead the defendant to vio- 
late the injunction, and immediately made a 
motion for an attachment, knowing the de- 
fendant to be innocent of any wrongful act, 
and it clearly appeared that there had been 
no violation of the injunction: Seld, that the 
plaintiff must pay the costs of the motion. 

2. 2Dven if there had been an actual viola- 
tion of the injunction, induced by the strata- 
gem of the plaintiff, an application for an at- 
tachment would not, it seems, he justified, either 
in conscience or in law, 

1 [Reported by Samuel Blatchford, Esq,, and 
here reprinted hy permission,] 



SPARKS (.Case No. 13,210) 



£22 Fed. Cas. page 880i 



[This was a bill in equity by Sparkman 
and Kelsey against Elias S. Higgins and 
others.] 

Motion for an attachment for an alleged 
violation of an injunction restraining the 
defendants from infringing the plaintiffs' 
patent for a design for floor oil-cloth. See 
Sparkman v. Higgins [Case No. 13,208]. 

Daniel Lord, for plaintiffs. 

Seth P. Staples, for defendants. 

BETTS, District Judge. A witness on the 
part of the plaintiffs deijoses that he pur- 
chased, a few days since, some of the oil- 
cloth of the pattern in question at a store in 
Pearl-street; that on the same day he ap- 
plied for oil-cloth at the defendants' store 
in Broad-street, and bought some of the 
same kind there; and that the clerk who 
sold the latter told him that the oil-cloth in 
Pearl-street belonged to the defendants. 

On the part of the defendants it is estab- 
lished, by the fullest proof, that they had 
no interest whatever in the Pearl-sti'eet store, 
or in the oil-cloth sold there, and the evi- 
dence is strong to show that the plaintiffs 
were well aware of that fact. It is further 
proved by the defendants that a person ap- 
plied to their porter, at their store to see oil- 
cloth; that it was shown him; and that he 
selected out of the general stock the particu- 
lar piece in question, and desired to have it 
sent to an address, which he gave, at a place 
designated, and then left the store. Immedi- 
ately afterwards, one of the defendants went 
into the salesroom, and, on being informed by 
the porter of what had happened, forbade his 
delivering the cloth and told him it could not 
be sold. The defendants further prove, that 
when the injunction was served they gave 
strict orders to their clerks to stop selling 
that description of cloth. The person who 
thus called at their store did not pay for 
the cloth, and it was not sent to the address. 
The name he gave was an assumed one, and 
it appears that he acted for the plaintiffs. 
The motion for an attachment is made on 
his affidavit. 

The counsel for the plaintiffs very prop- 
ex'ly admitted that the application could not 
prevail, and that the evidence fully acquit- 
ted the defendants of all blame. But it 
was urged that probable cause for the mo- 
tion had been shown, and that costs ought 
not to be awarded against the plaintiffs. 

The proceeding on the part of the plaintiffs 
was palpably a stratagem to lead the de- 
fendants to violate the injunction. This mo- 
tion is not induced by any acts known to 
have been done by the defendants, or by any 
declaration or intimation of theirs that they 
would disregard the inhibition they were un- 
der. Their conduct was in every respect 
submissive to the mandate of the court. 
Even if the plaintiffs' agent had, under 
such circumstances, succeeded in making a 
valid purchase of the oil-eloth from the de- 



fendants' porter, by paying the price or ob- 
taining a delivery of it, such transaction 
would not, either in conscience or in law. 
justify an application for an attachment. 
But there was no sale in fact; and, as the 
plaintiffs set on foot a scheme to entrajv 
the defendants, and immediately pursued 
them with a motion for an attachment,, 
knowing them to be innocent of any wrong- 
ful act, it is right that the plaintiffs should 
be charged with the costs of an application, 
so made. 

The motion for an attachment is denied^ 
with costs to be taxed. 
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Case K"o. 13,310. 

SPARKS V. KITTREDGE. 

[9 Law Rep. 318.] 

District Court, D. Massachusetts. Oct., 1846. 

General Avekage — Daxgek to Caiigo — Repaihs^ 

1. The owner of the cargo cannot be held to- 
contribute, in general average, towards the ex- 
penses of repairs of the vessel, when the cargo- 
is in safety, and receives no benefit therefrom. 

[Cited in Dupont v. Vance, 19 How. (60 U. 
S.) 171; The L'Amerique, 35 Fed. S3!), 
843.] 

2. Scmble; — When no otlier vessel can be pro- 
cured to take the cargo, and it would perish, or 
be of no value if left, if the expenses of repairs 
exceed the benefit to the ship-owner therefrom, 
such excess should be paid by the cargo, if in- 
curred for its benefit. But whether such pay- 
ment should be made by general average, 
quaere. 

In admiralty. This was a libel in behalf 
of the owner of a vessel against the owner 
of her cargo, for a general average conti'ibu- 
tion. The vessel was bound to Boston, and 
was accidentally stranded near Edgartown; 
the cargo was taken out and put in safety,, 
and subsequently the vessel was got off, re- 
paired, and the cargo taken on board and de- 
livered in Boston. The libellant claimed the- 
right to charge in general average the ex- 
penses incurred in getting the vessel off, after 
the cargo was landed. The respondent de- 
nied his right so to do, and this was the only 
question submitted to the court. 

For the libellant it was contended, (1) that 
by usage and custom in Boston, the expenses 
were to be contributed for; and he introduced 
evidence to prove such usage; (2) that inde- 
pendently of any usage, the same were prop- 
er subjects for contribution. 

D. A. Simmons, for libellant. 
F. C. Loring, for respondent. 

SPRAGUE, District Judge, held that the- 
proof of usage was not sufficient; that though, 
generally speaking, it might be the practice 
in the port of Boston, so to adjust similar ca- 
ses, yet it appeared that the usage was not 
uniform, and therefore it was of no weight in. 
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determining the question. Tlie general prin- 
ciple of law was, that when sacrifices were 
made, or expenses incurred for the general 
benefit, all the parties interested should cou- 
ti'ibute. In the present case, when these ex- 
penses were incurred, the cargo was in safety; 
it could not be said that the cargo was saved, 
or relieved from peril by the expenses of get- 
ting the vessel off. The only ground on 
which the claim could be made would be that 
they were incurred for the furtherance of the 
voyage, and -in order to its completion. If 
this was so, then the expenses of repairs 
should also be chai-ged in general average, for 
they stand on the same ground. But this 
could not be maintained. The cargo cannot 
be held to contiibute unless it receives a ben- 
efit. Often the right of the master to detain 
a cargo while he makes repairs is a burthen 
upon the shipper, and is of no benefit to him 
except in extraordinary cases; as where no 
other vessels can be procured to take it and 
the cargo would perish or.be of no value if 
left. In such a case, if the expenses of re- 
pairs exceeded the benefit to the ship-owner 
therefrom, it is manifest that such excess 
should be paid by the cargo if incurred for its 
benefit, but whether such payment should be 
made by genei*al average or payment of the 
whole excess, there seemed to be some di- 
versity of opinion. 

The following authorities, among others, 
were adverted to. 1 Mag. Ins. 67; 2 PhU. 
Ins. 86; 4 Mass. 550-555; 2 Pick. 9-11; Stev. 
& B. Ins. 75; 2 Mete. (Mass.) 143, 144; Abb. 
Shipp. (S. & P.'s notes) 575; 3 Maule & S. 482; 
Stev. & B. Ins. 139, and note (a) 141. 

In the present ease, the general rule, ac- 
cording to the authorities, was in accordance 
with the general principle, and the owner of 
the cai-go could not be held liable to contrib- 
ute towards the expenses of getting off the 
vessel. 
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Case No. 13,S11. 

SPAEKS et al. v. PICO. 

[1 McAll. 497.] 1 

Circuit Court, N. D. California. Jan., 1859. 

MoRTOAGE— Secukitt fok Note— Note Barbed 
BY Statctb of Limitations. 

1. Tl»o fact that the note is barred by the 
statute of limitations, and uo action at law can 
be maintained upon it, does not estop .the hold- 
er of a mortgajre from prosecuting his lien up- 
on the mortgaged premises in a court of equity. 

2. The statute of limitations bar.s the remedv 
on the note, but does not extinguish the debt. ' 

[Cited 'in Hicliox v. Elliott, 22 Fed. 17; The 
Holladay Case, 27 Fed. 838.] 

The bill is filed in this case [by Sparks and 
KelseyJ to foreclose a mortgage. A demur- 
rer is made to it, and the ground assigned is, 

I.I .-■_ 

1 [Reported by Cutler JIcAllister, Esq.] 
22FBD.C.&S. — 56 



that it appears by the bill that the mortgage 
sought to be foreclosed was given to secure 
the pa3'ment of a promissoi-y note made and 
executed by defendant more than four yeai% 
before the filing of the bill, and because it 
does not appear from said bill, that defend- 
ant within said four 3'ears promised in writ-' 
ing to pay the said debt or any part thereof. 

J. B. Hart, for complainant 
Gregory Yale and A. C. Campbell, for de- 
fendant. 

McAllister, circuit Judge. The ques- 
tion arising out of these pleadings, is whether 
the fact that the promissory note cannot be 
sued on (by reason of being barred by the 
statute of limitations), estops complainant 
from enforcing in a court of equity his lien 
on the mortgaged property. In the case of 
Fairbanks v. Dawson, 9 Cal. 89, the supreme 
court of this state have said, speaking of the 
English statute of limitations and that of 
this" state, that there may be a little difference 
in their language, but "their substance and 
meaning are the same." In the English 
statute the language is, "no action shall be 
maintained," &c. That of the California 
statute is, "no action shall be commenced," 
&c. Both statutes alike bar the remedy, 
neither renders void or extinguishes the debt, 
or cause of action. Two early cases in 
England, that of Draper v. Glassop, 1 Ld. 
Raym. 153, and an Anon, case in 1 Salk. 278, 
decided that the statute of limitations de- 
stroyed the debt, as well as the remedy; but 
Parsons, in a note to his treatise on Con- 
tracts, says of those two cases, "These de- 
cisions have now no authority;" and he re- 
fers to several more recent authorities, 
beginning with Lord Mansfield. He further 
says in his treatise on Mercantile Law (250) : 
"It is important to remember that the statute 
of limitations does not avoid or cancel the 
debt; but only provides that no action shall 
be maintained upon it, after a given time." 
"But it does not follow, that no right can be 
sustained by the debt, although the debt can- 
not be sued. Thus, if one Avho holds a 
common note of hand on which there is a 
mortgage or pledge of real or personal propei-- 
ty, without vaUd excuse neglects to sue the 
note for more than six years, he can never 
bring an action upon it; but his pledge or 
mortgage is as valid and effectual as it was 
before, and as far as it goes, his debt is se- 
cure; and for the purpose of realizing this 
security, by foreclosing a mortgage for in- 
stance, he may use whatever process is neces- 
sary on the note itself." 

With a single exception, I can find no case, 
unless decided under a statute, which sustains 
the proposition that the deprivation of a right 
to sue on a promissory note to recover its 
contents, annuls the right of the holder of 
that note, if he also holds a mortgage in 
which the title to real estate was conveyed 
to him as security, to enforce his lien on that 
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property in a court of equity. The solitary- 
case to wMcli allusion has been made as the 
only one which is direct upon the point which 
has come to the notice of this court and sus- 
tains an adverse doctrine, is that of Duty v. 
Graham, 12 Tex. 427, 

The policy of the state of Texas, which 
seems to control the judiciary of tliat state, is 
apparent by reference to the case of Union 
Banlc of Louisiana v. Stafford, 12 How. [53 
U- S.] 340. In tliis last ease the supreme 
court say, "However much it may be the pol- 
icy of Texas (as it is alleged in the case 
of Love V. Boak [5 Tex. 343], and Snoddy v. 
Cage [Id. lOG], lately decided in the supreme 
court of tliat state) to give a liberal construc- 
tion to their statute of limitations, in favor 
of debtors, for the purpose of encouraging im- 
migration, it is abundantly apparent that 
these sections (of the limitation law) can have 
no application to a bill in equity to enforce 
the sale of mortgaged propeiiy, whether the 
slaves in question be considered either as per- 
sonalty or realty." 

The prineiiile enunciated in that case [Union 
Bank of Louisiana v. Stafford] 12 How. [53 
U. S.] 328, is, that the Texas statute of hmita- 
tions of actions upon contracts, or for the de- 
tention of personal propertj^ have no appli- 
cation to a bill in equity, to foreclose a moi-t- j 
gage. Equity does not allow the mortgagor to I 
set up his possession as advei-se to the mort- 
gagee. 

"In cases (say the court) of concurrent juris- 
diction, eom-ts of equity are said to act in 
obedience to the statute of limitatious, and 
in other cases to act upon the analogy of the 
limitations of law. A bill to foreclose a mort- 
gage and enforce the sale of mortgaged prop- 
erty, has no analogy to an action of trover, 
detinue, or trespass. The claim of the mort- 
gage is a 'jus ad i-em, not a jus in re.' He 
does not claim as owner of the property. The 
pt^session of the mortgagor is not adverse 
but under the mortgagee." 

Hughes V. Edwards, 9 Wheat. [22 U. S.] 
489, was a case on the equity side of the 
court, in which a decree of foreclosure of 
mortgage was rendered. That the legal cause 
of action in that case had been ban-ed by the 
statute of limitations, is inferable from the 
observations of Washington, J., who deliver- 
ed the opinion of the court. He says, "But 
the use he (the appellant's counsel) endeavoi-s 
to make of the objection, was to turn the 
complainants out of a court of equity, and 
leave them to their legal remedy by eject- 
ment to recover the possession of the granted 
premises, in which, it was supposed, they 
might be successfully encountered by the 
statute of limitations." Id. 494. And it is 
proper to observe, that in the case at bar, the 
complainants, if left to their remedy at law, 
would be utterly remediless; for, by a stat- 
ute of this state, no action of ejectment can 
be brought for the recovery of premises con- 
veyed by mortgage. But the supreme court 
of the United States in above case did not 
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turn the complainants out of court, and in 
relation to the question of time say, "Wheth- 
er the defendant could avail himself (in the 
former case in the action at law) of the act 
of limitations, whilst the equitable remedy of 
the plaintiff is subsisting, is a question which 
need not be decided in the present case, as 
the parties are now before a court of equity. 
The effect which length of time may have 
upon the plaintiff's rights in that court, will 
be considered under another head." Id. 494. 
It is manifest, then, from the two decisions 
of the supreme court to which reference has 
been made, that the statute of limitations of 
this state does not apply to this case, and 
that considerations in regard to the extent to 
which the rights of complainants are affected 
by the efflux of time are to be considered by 
those rules which control a court of chancery, 
apart from any estoppel supposed to arise 
out of the fact that a common-law remedy by 
action on the note has been barred by the 
statute of limitations. And here this case 
might be left; but the principle asserted by 
the demurrer in this case— that a mortgagee is 
remediless on his mortgage, because his rem- 
edy on the note it was given to secure had 
been barred by the statute of limitations— is 
of so great practical importance,. that a more 
minute consideration of the authorities is not 
inappropriate. In the case of Elkins v. Ed- 
wards, S Ga. 325, it is expressly decided, that 
where a mortgage is given to secure a note, 
and the remedy on the latter is barred by 
the statute of limitations, and the debt is un- 
paid, the creditor may avail of his lien, and 
foreclose his mortgage. And the court gives 
as the reason for his ability to do so, that he 
(the creditor) stipulated by contract for two 
remedies against his debtor to enforce the 
collection of his demands. These two rem- 
edies are totally distinct: the one by an ac- 
tion at law on the note, one of the written 
evidences of his debt; the other, by a bill in 
equity to procure a sale of the mortgaged 
property. In Eastman v. Foster, S Mete. 
[Mass.] 19, it is decided, that a mortgage to 
indemnify the mortgagee for his liability as 
surety upon a note of the mortgagor, creates 
a trust and equitable lien for the holder of 
the note, subject to which the mortgagee 
holds the land, though the note be barred by 
the statute of limitations, &c. The same 
principle is aflSrmed in Grain v. Paine, 4 
Gush. 483. The court say, "It was argued by 
defendant's counsel, that the note has been 
barred by the statute of limitations; but this 
clearly cannot defeat the plaintiff's title to 
the mortgage property, so as to bar the pres- 
ent action." 

In Joy V. Adams, 26 Me. 330, it is said, "A 
mortgage security has not been deemed to 
be within any branch of the statute of limi- 
tations. He (the mortgagor) who would avoid 
such security, must show payment." He has 
not been allowed to defeat the right of the 
mortgagee, by showing that the personal se- 
curitj--, to which the mortgage security is 
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collateral, has become barred by the statute 
of limitations. A similar doctrine is affirm- 
ed in the case of Tliayer v. Mann, 19 Pick. 
535. « 

The foregoing are the views of the text- 
writer, Parsons, in his treatises on Contracts 
and Mercantile Law, the several English de- 
cisions referred to in his note, five American 
state decisions, and two cases from the su- 
preme court of the United States. Opposed 
to this mass of authority, is the solitary case 
of Duty v. Graham, 12 Tex. 427. After set- 
tling, satisfactorily to itself, that a mort- 
gage is mere security for a debt; that the 
mortgagor remains the owner of the land, 
entitled to the possession of it, and the 
mortgagee cannot maintain trespass to try 
title to it,— the inference is drawn by the 
court, contrary to all the foregoing authori- 
ties, that where the note, secured by a mort- 
gage, is barred by the statute of limitations, 
the effect of the statute is not only to pre- 
vent a recovery on the note, but destroys the 
original debt, and all additional evidences in 
the possession of the creditor; and this all 
the result, of implication. Let us look to the 
reason of this, so far as this case is concern- 
ed. When the creditor advanced his money, 
he entered into two contracts. By one, he 
took the personal pledge of the borrower. 
Not content with this, he required and the 
borrower agreed, the one to receive and the 
other to deliver, a solemn, written instru- 
ment, under seal, in which the borrower ac- 
knowledges the execution and delivery of his 
written promissory note, and at that time 
that he is justly indebted to the complain- 
ant in the sum of two thousand dollars. 
The condition annexed to this document is, 
that if defendant shall pay, or shall cause to 
be paid, the sum of two thousand dollars, 
with all interest due, according to the tenor 
of a promissory note, specially referred to, 
the mortgage should be void; otherwise to 
remain in full force and effect. No portion 
of the two thousand dollars has been paid, 
and the mortgage is still in force by its very 
terms. 

. In Thayer v. Mann, 19 Pick. 535, 53T, the 
court say, "A reference to the condition con- 
tained in the mortgage shows, that it is to 
be and remain in full force, until the debt 
shall be paid. The debt remains, although 
the statute may discharge the remedy on the 
i^ote." 2 Hill. Mortg. 25. The debt is the 
money due. If the only evidence of its ex- 
istence is a promissory note, and that is 
barred by the statute of limitations, the 
plaintiff is remediless. But if he has se- 
cured a lien on property as security, and ad- 
ditional evidence of the debt, he has the 
right to make it available by a resort to eq- 
uity. If, pursuing that course, the absence 
of the note unaccounted for, or other circum- 
stances, raise the presumption of payment 
of the debt, he must necessarily faiL In 
thi$ case, tlie nonpayment of any part of the 
<lebt is an admitted fact Whenever the 



complainant shall attempt to invoke a rem- 
edy of which he is deprived by the statute 
of limitations, he will be encoimtered by that 
act; and the question will then arise, in the 
language of the court in the case of Hughes 
V. Edwards, 9 Wheat [22 TJ. S.] 494. "Wheth- 
er the defendant could avail himself of the 
act of limitations, whilst the equitable rem- 
edy of the plaintiff is subsisting?" This 
question need not be decided in this case, as 
the pai-ties are now before a court of equity. 
But there is a fatal defect in the form of 
the demurrer in this case, which avoids it, 
independently of all other objections. The 
ground assigned for the demurrer is, that it 
appears from the bill that the promissorj^ 
note to secure which the mortgage was giv- 
en, was made and executed by the defend- 
ant, more than four years before the filing 
of the bill. The statute of limitations does 
not run from the date of the note, but from 
the time the cause of action accrued. But, 
as an argument was had on all the questions 
involved, and the court would have permit- 
ted an amendment of the demurrer, a de- 
cision upon the whole ease has been made. 
An order, overruling the demurrer, must be 
entered. ;v 
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SPARKS V. The SONORA. 

[Hoff. Op. 452.] 

District Court, N. D. California. June 27, 
1859. 

SnippisG— Carriage op Passbsgers— Reasona- 
ble AccoMMODATioirs — Notice to 
Passenger — ^Damages. 

[1. The shipowner is hound to furnish all rea- 
sonable and proper accommodations usually af- 
forded to passengers on similar voyages in sim- 
ilar vessels, and such as are necessary to a 
reasonable degree of comfort, and to physical 
health and safety.] 

[See Bailey v. The Sonora, Case No. 746.] 

[2. A stateroom constantly filled witli heat- 
ed and somewhat offensive air, issuing directly 
from the boiler, to such an extent as to raise 
its temperature from 25° to 40°, with air and 
light somewhat obstructed by guards on which 
the port holes opened, and with the berth and, 
bedding constantly wet, through defect in the 
arrangement of a pump, whose pipe ran through 
the stateroom, does not afEord reasonably com- 
fortable accommodations to a first-cabin pas- 
senger.] 

[3. The ship's agent, when the comfortable 
staterooms are disposed of, must inform the 
passenger of the nature of the accommodations 
to be afforded him, and allow him to determine 
whether he will take the risk of such accom- 
modations.] 

[4. Where it cannot be determined that the 
unhealthiuess or discomfort of a stateroom on 
a' passage from Panama to San Francisco was 
the cause of the Panam.a fever with which the 
passenger was attacked, the expenses of his 
illness, and delays caused thereby, cannot be 
considered as part of the damages arising from 
the breach of the contract of carriage.] 

[5. A sum equal to the passage money allow- 
ed as damages for the discomfort and annoy- 
ance experienced by a passenger from the fail- 
lire of the ship to furnish a reasonably com- 
fortable stateroom.] 
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[This was a libel for breach of contract by 
Harvey Sparks against the steamship Sono- 
ra.l 

H. C. Clarke, for libelant. 
Hall McAllister, for claimant. 

HOFFMAN, District Judge. The libel in 
this case is filed to recover damages for a 
breach of a conti-aet with libelant for his 
transportation as a passenger in the above 
vessel. It is admitted that Mr. Sparks took 
passage as a first-class passenger in New York 
to be transported to California, and that, in 
pursuance of that contract, he came on board 
the Sonora at Panama, and was conveyed to 
this port. The alleged iDreach of contract con- 
sists in the insufficient and uncomfortable 
character of the accommodations afforded to 
him. The grounds of complaint chiefly in- 
sisted on by the libelant are, first, that Ms 
stateroom was wholly unfit to be occupied 
by reason of its high temperature, arising 
from its vicinity to the boiler, and the ex- 
istence of a ventilator which constantly filled 
it with heated air; second, by reason of of- 
fensive smells proceeding from the ventilator, 
and also various articles stowed upon the 
guard or small deck near the wheel, on which 
the port hole of the stateroom opened, and 
from the water-closets of the vessel. It is 
also alleged that a pipe which passed through 
the stateroom was leaky or defective, and 
that the bed and bedding of the libelant were 
constantly wet. It is further alleged that the 
crowded state of the steamer deprived the 
libelant of the comfort and reasonable ac- 
commodations to which he is entitled. All 
these causes, it is averred, not only caused 
the libelant to suffer temporary inconven- 
ience and discomfort, but they affected his 
health, producing protracted and severe ill- 
ness, thereby occasioning him great damage. 
In support of these allegations much testi- 
mony was taken. It is unnecessary, how- 
ever, to review it at length, for the princi- 
pal facts, with the exception of some unim- 
portant details, are clearly discei'nible, and 
the chief embari-assment in deciding the 
cause arises from the difficulty of determining 
with precision what is the character of the 
accommodations, and what the degree of com- 
fort which the owner of a passenger vessel, 
employed as was the Sonoi-a, agrees implied- 
ly to afford to the cabin passengers. That 
some inconveniences and discomfort inci- 
dental to a voyage in tropical latitudes, and 
on a steamer conveying passengers in large 
numbers, must necessarily be submitted to, 
is obvious. But, in the absence of express 
stipulations, it is not easy to define the char- 
acter of the accommodations which the pas- 
senger has a right to expect, or the degree 
of discomfort to which he must submit. It 
may be laid down, however, that the ship- 
owner is bound to furnish all reasonable and 
proper accommodations usually afforded to 
.passengers on similar voyages in similar ves- 
sels. That passengers are frequently car- 



ried on steamers in the trade in such numbers 
as to be inconsistent with their comfort, or 
perhaps their health, would, if the fact were 
established, afford no justification for a con- 
tinuance of the abuse, for the passenger's 
contract must be construed to embrace a stip- 
ulation for such accommodations as are nec- 
essai-y to a reasonable degree of comfort, and 
to physical health and safety. The question 
in this case is, had the libelant such accom- 
modations? 

It appears that on either side of the main 
cabin of the vessel is a double row of state- 
rooms. The outer, or those on the side of 
the vessel, have port holes by which light and 
air are admitted, but the inner rooms have 
none. These staterooms are reached by nar- 
row passages, which- lead from the cabin to 
the sides of the ship. On either side of these 
passages are the doors of the staterooms, two- 
on each side, made of lattice work or blinds, 
and at the extremity of each passage way 
is a port hole. Beneath the port hole, and 
rising about four feet from the decic, is a 
square trunk or ventilator, which communi- 
cates with the deck below. The stateroom 
of the libelant being on the outside, or next 
the side of the vessel, its door was immedi- 
ately adjacent to the ventilator. Any hot or 
offensive air which might rise through the 
ventilator was readily admitted, especially 
when the wind blew into the port hole,, 
through the latticed door of the state room. 
The part of the lower deck with which the 
ventilator communicated was used as a bag- 
gage room. The floor was, with the excep- 
tion of narrow passages on either side, occti- 
pied by the roof or top of the boiler, which, 
rising in a rounded form, was at its highest 
point perhaps four feet above the level of 
the floor. The boiler was covered with a 
jacket of felt and a casing of boards. It 
is obvious that the temperature of the bag- 
gage room must have been much raised by 
the presence of the boiler. Oapt. Baby him- 
self admits that the temperature of the bag- 
gage room was about -10 degrees higher than 
that of the air. This heated air, therefore, 
arising thi-ough the ventilator, must have 
increased the temperature of the staterooms 
on either side of the passages, especially 
of the outer rooms immediately adjacent to- 
it. It accordingly appeai-s from the testi- 
mony that the air of the stateroom of the 
libelant, as well as of those rooms in a 
similar situation on the opposite side of the 
ship, was higher in temperature by from 2o° 
to 40° than that of the air in other state- 
rooms of the vessel. The captain himself 
states that the air in the room of Judge 
Bakeby, who occupied a room cori-esponding 
to that of the libelant, on the other side of 
the ship, was on one occasion, when the 
heated air was rising in large quantities 
through the ventilator, and was blown in- 
wards by the wind through the port hole, 
much hotter than that of one of the other 
rooms. 
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It is also claimed that this air -was offen- 
sive, but there does not seem to have been 
any cause seen by vehich the air became 
foul, though, perhaps, a smell such as arises 
from machinery might have been more or 
less perceptible. It also appears that the 
port hole of libelant's stateroom opened 
upon the guard or small deck, near the wheel, 
on which were stowed various articles, chief- 
ly wet provisions and other articles required 
to be kept cool. It is alleged that these pro- 
visions obstructed the air and light, and 
rendered the atmosphere foul. It is evident 
that the stateroom could not have been as 
<;omfoi'table or desii-able as other staterooms, 
the port holes of which were on the sides of 
the vessel, and unobstructed by guards, etc. 
But from the evidence of the officers, as to 
the kind of articles stowed on the guards, 
and the precautions taken to keep it clean 
by frequent washings, it would seem that no 
veiy offensive odors could have arisen from 
that cause. The witnesses for the libelants, 
however, state very positively that an of- 
fensive smell from this cause was percepti- 
ble, and it is possible that in a tropical lati- 
tude the atmosphere of the stateroom may 
have been slightly affected by the close prox- 
imity of the guards. It does not appear to 
me, from the evidence, that any effluvia from 
the privy could have mingled with the other 
bad odors to which the witnesses have tes- 
tified. It was at a considerable distance, 
great precautions were taken to keep it clean; 
and even if, occasionally, some inconvenience 
arose from that cause, it ought, I think, to 
be regarded as one of those inconveniences 
incidental to traveling in steamers. If the 
water-closets are properly situated and con- 
structed, and if eveiy measure to insure 
cleanliness is adopted, the fact that incon- 
venience occasionally results from their pres- 
ence cannot be alleged as a breach of the 
contract with a passenger. 

It is also shown by the testimony that the 
berth and bedding of the libelant were per- 
fectly wet. Its extent and degree are vari- 
ously stated, but I think it clear that it was 
sufficient to render his berth excessively un- 
comfortable, if not dangerous to health. Sev- 
eral witnesses testify in the most positive man- 
ner that the pipe was defective, and that they 
saw leaking through orifices in it. On the other 
hand, it is testified that if the pipe had been 
leaky, tlie working of the pump would have 
been affected, which was not the case. A 
plumber who examined the pipe and pump aft- 
er the arrival of the vessel testifies that he 
could discover no leak in the pipe, and that 
none could have existed. The theory of the 
claimants is that the flange or plate which is 
counter sunk in the deck must have become 
loose from the working of the deck, and that 
water thus found its way along the pipe to 
the berth and stateroom of the libelant. The 
weather during the passage seems to have 
been fine. Supposing, then, that the claim- 
ants are right in attxlbuting the escape of wa- 



ter to the cause assigned, it would seem to be 
one of those contingencies against which they 
ought to have provided. If it is impossible to 
prevent such leaks from occmTing, then the 
pipe ought not to be led through the berths of 
passengers. It is at all events clear that a 
passenger who has contracted and paid for ac- 
commodations, compatible with a reasonable 
degree of comfort, and such as may be used 
without danger to health, ought not to be com- 
pelled to occupy a bed which is, to a consid- 
erable extent, saturated with, or even made 
damp by, water. 

With regard to the other objections to the 
stateroom, which have been noticed, it is not 
so easy to decide. It is evident that, so far 
as the ventilation and port holes were con- 
cerned, the room on the opposite side of the 
passage, as well as the two corresponding 
rooms on the other side of the vessel, must 
have been liable to precisely the same objec- 
tions. The inside rooms must also have been 
more or less affected by the ventilation, and, 
being without port-holes, perhaps might be 
considered, by many persons, less desirable. 
The purser testifies that he considers Mr. 
Sparks' room preferable to any of the inside 
rooms in the cabin; but this must be a caprice 
of taste, for the other inside rooms were not 
exposed to the heated and perhaps offensive 
air from the ventilator, which it is admitted 
raised the temperature of the rooms adjacent 
to it very considerably. It also appears that 
the room occupied by libelant and the one 
opposite to it, as well as those corresponding 
to them on the other side of the ship, are 
commonly used whenever the ship is full, and, 
so far as appears, without special complaint. 
On the other hand, it would seem that a room 
constantly filled with heated and somewhat of- 
fensive air, issuing directly from the boiler, 
and to such an extent as to raise its tempera- 
ture from 25° to 40*, with air and light some- 
what obstructed by the guards, on which the 
port holes opened, and with the berth and. bed- 
ding constantly wet, through some defect in 
the aiTangement of the pump, does not afford 
that reasonably comfortable accommodation 
which a first-cabin passenger, who pays the 
price demanded for his passage, has a right 
to expect. It seems to me that the agents of 
the company, who know the constraction of 
the ship, and when the comfortable state- 
rooms are disposed of, are bound to inform 
the passenger of the nature of the accommoda- 
tions which are to be afforded him, nor can 
they shield themselves from liability by aver- 
ring that no better stateroom was at their dis- 
position. The libelant had a right to deter- 
mine for himself whether he would sacrifice 
his comfort and risk his health by occupying 
a stateroom, the temperature of which was 
raised so considerably by its vicinity to, and 
the presence of, hot air from the boilei-s of the 
vessel. 

If these views are correct, it follows that 
the contract to furnish the libelant with 
reasonably comfortable accommodations has 



SPARKS (Case No. 13,212- 



[22 Fed. Cas. page 886] 



not Ijeen complied -with, and lie is entitled 
to damages for its breach; but tbe amount 
of damages which he should be allowed it 
is veiT difficult to estimate. He alleges that 
by reason of the insufficient accommoda- 
tions aftoided, his health was impaired, 
and for a considerable time after his ar- 
rival he was unable to attend to business. 
That he was ill when he arrived here is 
proved, but it is impossible to affirm that 
his illness was the direct and immediate 
consequence of the grievances he complains 
of. Dr. Harvey Hunt, a physician who was 
on board, does not hesitate, it is ti*ue, to 
ascribe his disease to the unhealthy char- 
acter of his stateroom; but the nature of 
the case does not seem to admit of so con- 
fident a theory of casualty. The illness by 
which the libelant was attacked was the 
common Panama or coast fever. This fever, 
as is well known, is more or less an endemic 
in the country, and all travelers across the 
isthmus, and on this coast, are more or less 
liable to its attacks. Dr. Hunt, himself, 
admits that the only influence which the 
unfavorable conditions of Mr. Sparks' state- 
room could have exercised were by dimin- 
ishing his vital force, or power of resistance 
to disease, to render him more liable to 
its attacks, or to assist in developing any 
seeds of it which might have existed in his 
ss'stem. A cold, excessive fatigue, late 
hours, or dissipation, would have had the 
same effect. It is, therefore, not in the 
power of medical skill to assign to each of 
the many causes which may aid in engen- 
dering or developing so common a disease 
its precise influences, or to affirm that the un- 
healtbiness or discomfort of a stateroom was 
either its immediate or efficient cause, or a 
cause without which the disease would not 
have appeared. The most that can be said 
is that the conditions were unfavorable to 
health, and those considerations may have 
exercised a material influence in producing 
the subsecLuent illness of the patient. But it 
does not seem to me that such an hypothe- 
sis, which necessarily leaves the degree to 
which the unhealthiness of the stateroom con- 
tributed to produce indefinite and. conjec- 
tui-al, can justify the court in including, as 
part of the damages arising from the breach 
of contract, the physician's bill and other ex- 
penses of the libelant's illness; more especial- 
ly as it appears that the stateroom was oc- 
cupied by the libelant during a part only of 
the voyage, after which he obtained another, 
and as it is shown that he exposed himself 
to attacks of the fever by remaining on deck 
until a late hour, an imprudence which may 
also have been not without its influence in 
producing or aggravating the fever. No tes- 
timony was given to show any pecuniary 
damage to the libelant by reason of loss of 
time during his illness. The only damages 
which could be decreed would he the ex- 
penses of his illness, and such compensation 
or solatium for pain and sufEering as might 



be just. But, for the reasons assigned, I 
think the expenses and suffering caused by 
his illness after his arrival cannot be taken 
into account in fixing the damages for the 
breach of the contract. 

It does not appear that the crowded state of 
the vessel caused any particular inconven- 
ience to the libelant, except so far as it pre- 
vented him from obtaining another state- 
room, nor that the officers willfully refused 
or neglected to promote his comfort as far as 
lay in their power. He does not appear to 
have been at much pains to inform the cap- 
tain or superior officers of the wet condition 
of his berth and bedding, and they seem to 
have been under the impression that the or- 
ders given by the captain, on learning the ex- 
istence of the leak through the steward, had 
remedied the evil. Had the captain been in- 
formed that the leak continued, it is, I think, 
tolerably clear that the libelant would have 
been assigned a sofa in the saloon, or else- 
where, to sleep on; an arrangement which, 
though not a full compliance with the con- 
ti-act, would have obviated the great discom- 
fort and danger to the health of the libelant, 
to which, as he alleges, the occupation of the 
stateroom exposed him. But it is, I think, 
clear that the accommodations afforded to the 
libelant were not such as he had a right to 
expect under his contract, and that the com- 
pany had no right to exact from a passenger 
the highest rate of fare, and then to assign 
him a room over or very near the boiler, 
which, though commonly used by passengers, 
was hot and unfit for occupation, and which, 
if assigned to passengers at all, they ought 
not to be compelled to occupy unless thej* 
have been informed of its situation and char- 
acter, and have assented to the arrangement. 
The fact that this and the other staterooms 
in a similar situation were fitted up when the 
ship was first built, and have been commonly 
used as such, affords no justification for as- 
signing them w^ithout previous notice to pas- 
sengers; for the same argument -would jus- 
tify the construction of staterooms on top of 
the boiler, adjoining the water-closets, or any 
part of the ship which the desire of the own- 
ers to find a place in which to stow a pas- 
senger might lead them, to devote to the pur- 
pose. The more just and reasonable view is 
that, although all the staterooms of a vessel 
cannot be equally comfortable and agreeable, 
and yet that there are parts of the ship which 
are unfit to be used for such a purpose, and 
that a stateroom liable to be constantly filled 
with air from a baggage room, the atmos- 
phere of which is usually in temperature 
higher by 40"* than the air, is not a place 
where passengers— it may be women and chil- 
dren—who have paid the highest price, are to 
be put, without notice or intimation of the 
nature of the accommodations they are to re- 
ceive. Rejecting, then, as before stated, the 
claim for damages for loss of health as not 
sufficiently shown to have been produced by 
the breach of contract complained of, It has 
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appeared to me that a sum equal to the pas- 
sage money paid l)y the libelant is a reasou- 
ble amount of damages for the discomfort 
and annoyance which the libelant has experi- 
enced by the failure of the company to fulfil 
their contract. A decree of §300 and costs 
must therefore be entered. 



Case Wo. 13,313. 

SPARKS T. WEST. 

[1 Wash. O. C. 238.] i 

Circuit Court, D. Pennsylvania. April, 1805. 

Shippixg — Damages for Seizure— Violation op 

Regulations — Action against 

Shipper. 

1. Action, by the owner of a vessel, against 
the defendant, for having put on board of her, 
without the knowledge of the owner, and 
against the regulations of Havana, a quantity 
of silver, which occasioned the seizure and de- 
tention of the vessel. Held, that the defend- 
ant is liable to answer for the damages sustain- 
ed by the plaintiff, if they were occasioned by 
such illegal act. 

2. Quere, whether, in any case, the protest 
of the captain is admissible in evidence? 

This was an action brought by the plain- 
tiff, owner of the ship Hope, against the de- 
fendant, for putting on board of the ship, at 
Havana, a quantity of dollars, without the 
knowledge, and against the orders of the 
captain given to his officers; whereby she 
was detained, for a long time, by the Spanish 
officers, in order to be searched. 

Mr. Levy ofEered in evidence, the protest 
of the captain of the Hope; and to prove 
that this was always admitted as evidence in 
the courts of this state, he cited [Hyan v. 
Edwards], 1 Dall. [1 U. S.] 1; [Nixon v. 
Long], Id. 6; [Story v. Strettell], Id. 10. 

Mr. Condie mentioned another case, similar 
to these; also, one in the court of common 
pleas, where an action was brought for the 
deviation of the captain. 7 Term R. 158. 
(The protest refused as evidence.) He cited 
also other cases, to show some of the excep- 
tions made to the general rules of evidence. 

It was opposed by Messrs. IngersoU and W. 
Tilghman, as being contrary to the general 
rules of evidence, and as not being admitted 
in England. 

PETERS, District Judge, was of opinion, 
that, as a general rule, it ought not to be 
admitted; that there might be eases, where 
there might be an exception, but this was 
not one. 

WASHINGTON, Circuit Justice, observed, 
that he by no means approved of admitting 
such evidence. That, if any long and uni- 
form decisions of the state courts had been 
produced, showing the principle to be other- 
wise settled, he should have felt himself per- 
plexed. But, all the cases cited, have relat- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



ed to actions on policies of insurance; where 
it was not easy to perceive clearly any inter- 
est in the captain. But, this is an action of , 
tort, for an injury sustained by the plaintiff, 
for which the captain is liable; unless he can 
make out such an excuse for himself, and fix 
the wrong on the defendant, so as to enable 
the plaintiff to recover against him. No train 
of decisions has been produced or mentioned, 
in such a case. He was of opinion, this pro- 
test is inadmissible evidence. 

WASHINGTON, Cu'cuit Justice (charging 
juiy). The declaration is a special action on 
the case, and states the seizure, search, and 
detention of the vessel; as the consequence 
of the defendant's initting on board this mon- 
ey without the permission of the captain. It 
certainly was an unlawful act, and the de- 
fendant is liable to pay all the damages, 
which the plaintiff can prove to your satis- 
faction to have resulted to him from this act. 
But, it does not follow, that, because the act 
was unlawful, the defendant is liable for all 
the damages sustained by the plaintiff; un- 
less the act was the occasion of the damage. 
As, suppose the 400 dollars put on board by 
defendant, had not been found; or it appear, 
from other evidence, that not this, but some 
other thing was the cause. Upon this point, 
the parties are at issue. The plaintiff, to 
prove the injury sustained to have arisen 
from this act, relies upon the following cir- 
cumstances: that, the search commenced the 
day after it was put on board. The answei- 
to this, is; that the vessel was to have sailed 
the next day. Tliat the money was found 
concealed; and, therefore, was calculated to 
excite suspicions, that a search would discov- 
er more hidden treasure in other parts of the 
ship: that, when 136 dollars were found in 
the steward's chest, the officers declared, that 
they would restore it, if no more was found-- 
that, after finding the money put on board by 
defendant, they took the vessel to be searched. 
But still, this goes only to show, that this 
money was possibly the cause of the search 
and detention, but not of the seizure. 

In opposition to these circumstances, the de- 
fendant relies upon the following: the su- 
perior value of the outward, to the homeward 
cargo; the number of passengers to retm-n in 
the vessel; the ground on which the vessel 
was moored, which a witness has said, was 
best calculated for smuggling; were all cal- 
culated to excite suspicions, in the Spanish 
officers, that there were contraband goods on 
board. They, in fact, found money and other 
things in the steward's chest, which they 
seized and detained. But, above all, the cer- 
tificate of the Spanish officers, who made the 
seizure and search, and which they left on 
board as a kind of proces verbal, is relied 
upon to show, not only that this money was 
not the cause of the seizure, but that it was 
not the cause of the search or detention. 
They state, that having received infoi*mation 
of many thousand dollars being on board the 
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vessel, they had been induced to make the 
search; that they found 336 dollars (viz. the 
400 dollars put on board by the defendant, 
and the 13G dollars found in the steward's 
chest), and some , and that, in conse- 
quence of this information, and the finding 
of these articles, they had caused the vessel 
to be unloaded, and searched. 

This is a summary of the evidence, and of 
the arguments of counsel. I have stated the 
legal principle, by which you are to be gov- 
erned. You will say, what damages, if any, 
the plaintiff is entitled to. 

Verdict for 1,092 dollars and 98 cents. (The 
claim was for upwards of 4,000 dollars.) 



Case Wo. 13,214. 

SPARROW V. MUTUAL BEN. LIFE INS 

CO. 
Circuit Court, D. Massachusetts. April, 1873. 

INSUKASCE — LrFK — IXTEnBOGATORIES— TuUTH OF 
AXSWEKS— MiSREPKESENTATIONS— Acts 

OF Agent— EsTOPPEU 
Before SHEPLEY, Circuit Judge. This 
was an action upon a life insurance policy. 
The validity of the policy was made depend- 
ent upon the truth of the answers to the in- 
quiries contained in the application. The in- 
sured was inquired of in the same inten-oga- 
tory as to prior insui-ance, other insurance, and 
also if he had insurance upon his life in other 
companies, in what companies, and to what 
amount. The answer was, "Yes; 5000, un- 
der policy 17,990." It appeared in evidence 
that the insurers, a New Jersey corporation, 
had a general agent in Boston for Slassa- 
chusetts, who had supervision over the oth- 
er agencies within the state, and appointed 
subagents, whose duty it was to submit to 
applicants for insurance certain questions, 
and to see that they were answered. This 
subagent solicited the insured, at the place 
of business of the latter, to make application 
for insurance, and took down from the dic- 
tation of the insured all of the answers, ex- 
cept the number of the policy, which was in- 
serted by the clerk of the subagent at the 
latter's direction; the infoi-mation having been 
obtained from the records in the office, and all 
having been done after the signature of the 
insured was made to the application. The 
answer was untrue as to the amount of other 
insurance, and incomplete as to the offices in 
wliich it was placed. It was held to be a 
question of fact for the jury, as to each par- 
ticular act in the negotiation, whether the 
agent, who might be acting now for the com- 
pany, and now for the insured, was in fact 
acting for the one or the other; and the re- 
sponsibility of each particular act or declara- 
tion would rest with that party for whom the 
agent acted in the matter, and under whose 
direction and control, as to that particular' 
matter, he might be. 

In the same case, where the answer, in the 
making of which the agent of the company 
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intervened, was untrue and incomplete, the 
defendant requested the court to instruct the 
jury that if the insured accepted the policy 
with the knowledge that the answei-s to the 
several questions were as they appeared at 
the trial, he was bound by them, whatever 
knowledge the agent of the company might 
have had from him, or from any other person, 
relating to the subject-matter inquired about 
But tlie court declined to so instruct, without 
qualification, but did instruct that, if the in- 
sm-ed accepted the policy with the knowledge 
that the answers were in the words as they 
appeared at the trial, those words could not 
be altered or changed, or their meaning alter- 
ed or changed, by the introduction of parol 
evidence, and that, although the agent of the 
company was aware from other sources that 
the answers were untrue, yet, if they were 
knowingly made by the insured, and adopted 
by him, and their truth made the test of the 
validitj' of the policy, he was boimd by them. 

[NOTE. The statement of the case above 
and the pomts decided is taken from 2 May, 
Ins. (3d. Ed.) § 500. The case is nowhere re- 
ported; opmion not now accessible.] 



SPARTAN, The CDRINKWATER v.). See 
Case No. 4,085. 

SPARTAN. The (POLAND v.). See Case 
No. 11,246. 

SPAgJH (VOGLER v.). See Case No. 16,- 



Case 3J3'o. 13,215. 

The SPAULDI-NG. 

[Brown's Adm. 310.] i 

District Court, E. D. Michigan. June, 1871. 

Maritime Liens— Marshaling of Proceeds— Sal- 
vage—General Average. 

, 1. In a distribution of proceeds, salvage serv- 
^^%^'^%^(^^^^^ m getting a vessel off a reef, are 
entitled to priority of payment as against a 
claim for general average arising from the jet- 
tison of a portion of her cargo. 

2, The fact that one of the salvors had the 
promise of a third party to pay him if he could 
I'ot collect from the vessel, does not oust him 
of his priority. 

Motion for distribution of proceeds. 

The schooner was sold, pendente lite, on the 
original libel of Ballentine and JIcAlpine. and 
the proceeds brought into court, and now re- 
mam in the registiy. Five intei-vening libels 
were filed against the vessel. The one first 
filed was by the Security Insurance Company 
of New York, and the Buffalo Insurance Co. 
of Buffalo, for general average on account of 
the jettison of a quantity of corn. The other 
four intervening libels were filed subsequently 
and simultaneously, as follows: By Wolverton 
for salvage services in getting the schooner 
off from a reef where she lay sunken and in 
a damaged condition, and bringing her to 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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Detroit. By Campbell and Owen, for repairs 
to keep her afloat. By Desotell and Hutton, 
for use of wharf for same purpose. By Keith 
4ind Company, in part, for storage of a poition 
•of the schooner's furniture and rigging. The 
proceeds were not sufficient to pay all the 
claims, and the contest was as to priority as 
hetween the intervening libellants first named, 
4ind the other fom-. 

It appeared that in order to get the schooner 
■off the reef, it was necessary to pump the wa- 
ter out of her hold, and that the loss of the 
■corn upon which the claim for general average 
was hased, was caused by the same being 
pumped out with the water. It was contend- 
ed: (1) That as the jettison of the corn was 
a necessary consequence of the measures adopt- 
ed for saving the vessel, the claim of libellants 
on account thereof is really a salvage claim, 
iind hence of equal rank with the other four; 
^nd (2) That the libel for the same having been 
first filed, it should be first paid. (3) At all 
•events being of equal rank, it should be paid 
pro rata with the others. 

H. B. Brown, for insurance companies. 

The vessel being ashore upon the reef, any 
•expense incurred in getting hei- off must be 
contributed for in general average, and is 
■essentially a salvage claim. TVe claim for the 
jettison of the com which lighted the vessel 
^nd enabled "Wolverton with his steam pvunp, 
to get her off. These are both salvage claims 
4md are of equal rank. But we are entitled 
to priority of payment because our libel was 
first filed. The Globe [Case No. 5,483]; T^e 
Triumph [Id. 14,182]; The Adele [Id. 78]. 
Claims for salvage take precedence of all 
■others except seamen's wages. Lewis v. The 
Elizabeth & .Jane [Id. 8,321]; The Paragon 
[Id. 10,708]: The St. Jago de Cuba, 9 ^yheat. 
[22 U. S.] 409. 

As against Campbell & Owen's libel, we are 
^Iso entitled to priority from the fact that 
Dorr promised to pay for the repairs himself 
in case they could not be realized out of the 
vessel. They were made partly, at least, upon 
his credit, and we are entitled to the benefit 
•of that in distribution. 16 Law Rep. 13. 

W. A. Moore, for intervening hbellants. 

LONGYEAR, Distiict Judge. It was con- 
•ceded on the argimient, and such is undoubted- 
ly the law, that the lien for salvage takes 
precedence of the lien for general average. 
The libel of the insurance companies in this 
•cise is in terms for general average, and I 
<-an see nothing in the circumstances of ihe 
case to warrant the court in holding it to be 
^inything else, even if the libel had been other- 
wise. "Without the salvage services the whole 
was a loss. "With the salvage sei-vices the 
loss is reduced to a part only. In the former 
<'ase there would have been nothing left upon 
which a lien for general average could attach. 
In the latter case it has something upon which 
it may attach, solely because of the salvage 



services; and it would be not only conti-aiy 
to the general rule of law above stated, but 
unjust and inequitable to place such lien as 
to the part thus saved, upon the same footing, 
as to precedence, as the hen for the salvage 
seiTices. 

It was also claimed as to one of the libels, 
that of Campbell and Owen, that tlie libellants 
had the promise of one Dorr, that he would 
pay them for the repairs done by them if they 
could not realize the same out of the vessel, 
and that their claim being thus otherwise se- 
cured, the court will not enforce theur lien upon 
the vessel to the detriment of other lien hold- 
ers. Dorr's promise was conditional, and it 
is not operative until Campbell and Owen have 
first exhausted their remedy against the ves- 
sel, which by their libel they are now seek- 
ing to do. The rule contended for therefore, 
although a correct one, does not apply to this 
case. 

I hold, therefore, that the respective claims 
of the sevex^l libellants, Wolverton, Campbell 
and Owen, and Desotell and Hutton, in whole, 
and the claim of Keith and Co., in part (as 
to which adjudication has been hei-etofore 
made), together with the costs of each, must 
be first paid before the claims of the Security 
and Buffalo Insurance Companies, and that 
those claims must be paid pro rata, share and 
share alike, in case, there is not sufficient to 
pay the whole. In view of the disposition 
which has been made of the firet proposition 
on behalf of the insurance companies, consid- 
eration of their other two propositions has be- 
come unnecessary. Ordered accordingly. 



SPAULDING (BURCH v.). See Case No. 2,- 
140, 

SPAULDING V. DUFF. See Case No. 13,- 
219. 



Case No. 13,S16. 

SPAULDING V. EVANS. 

[2 McLean, 189.] i 

Circuit Court, D. Illinois. June Term, 1840. 

Parties — Notes — Alternative Promise — 
Pleadisg. 

1. "Wlxere a note is given to A. B., C. D., E. 
£ ., or G. H., either of the promisees may bring 
the action in his own name. 

2. The promise to pay is to either of the prom- 
isees, in the alternative. 

[Cited in Seedhouse v. Broward (Pla.) 16 
South. 429.] 

3. In such a ease it is not necessary to set 
out the note in terms in the declaration, but 
it is sufficient to state it according to its legal 
effect. 

[Cited in Reynolds v. Hurst, 18 W. Va, 656.] 

[This was an action on a note by Dunham 
Spaulding against John Evans.] 



1 [Reported by Hon. John McLean, Circuit 
Justice,] 
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Cowles & Krum, for plaintiff, 
ilr. Logan, for defendant. 

OPINION OF THE COURT. Tbis suit is 
brought upon the following note: "Chicago, 
24th June, 1836. Twelve months after date 
I promise to pay Jameson Samuels, H. N. 
Davis, Elias T. Langham, or Dunham Spaul- 
ding, five hundred and seventy-five dollars, 
being for seven lots in Bellfontaine, value re- 
ceived. [Signed] John Evans." The action 
is brought in the name of Dunham Spaulding, 
and the note is described in the declaration 
as given to him, no reference being made to 
the other promisees. On the trial the note was 
objected to on the ground that it is not set 
out according to its tenor or its legal effect 
in the declaration. The defendant promises 
to pay either of the promisees. The disjunc- 
tive applies so as to give this effect to the in- 
strument. It would seem, therefore, to fol- 
low that either of the promisees may bi-ing 
the action in his own name, and in this ease 
it would not be necessary to set out tlie note 
in full, but only so mxich of it as to show its 
legal effect. Mr. Chitty says (1 Chit. PI. 10): 
"Where the contract was made with several 
persons, whether it were under seal or in 
writing, but not under seal or by pai-ol, if 
their legal interest were joint, they must all, 
if living, join in an action in form ex con- 
tractu for the breach of it, though the cove- 
nant or contract with them was in terms 
joint and several." In 1 Saund. 153, note 1, 
it is said: "Though a man covenant with 
two or more jointly, yet if the interest and 
cause of action of the covenantees be several, 
and not joint, the covenant shall be taken to 
be seveml, and each of the covenantees may 
bring an action for his particular damage, 
notwithstanding the words of the covenant 
are joint." Dyer, 337; 2 Madd. 82; 3 Madd. 
262, 263; Bull. N. P. 157; 2 Camp. 190. In a 
note, Chitty, as above cited, adds: "Where a 
bond is joint in form only, but several in sub- 
stance, an action may be maintained in the 
name of the several obligees. But it seems 
if he can maintain such action on the bond, 
he must set forth the bond truly, and then 
by proper averments show cause of action 
to himself alone, clearly embraced within the 
condition of the bond." In 2 Johns. Cas. 374, 
it is laid down that when one of the several 
obligees, covenantees, etc., having a joint 
legal interest in the contract, dies, the action 
must be brought in the name of the surviv- 
ors, and the executor or administrator of the 
deceased must not be joined, nor can he sue 
separately, though the deceased alone might 
be entitled to the beneficial interest in the 
contract, and the executor must resort to a 
court of equity to obtain from the survivor 
the testator's share of the sum recovered; 
but, if the interest of the covenantees were 

several, the executor of one of them may sue, 
though the other be living. Saund. 153, note 
1; Burrows, 1097; 1 Chit. PL 19. Where two 

or more persons sign a joint and several obli- 



gation, the obligee must sue one or all of them. 
1 Saund. 291a, 3 Term K. 3S2. Partners are 
liable jointly, and not severally. 18 Johns. 
459; 1 Wend. 524. 

A declaration is good if it state such parts- 
of the contract of which a breach is com- 
plained,— or, in other words, to show so much, 
of the terms beneficial to the plaintiff in a 
contract,— as constitutes the point for the 
failure of which he sues; and it is not neces- 
sary or proper to set out in the declaratiou 
other parts, not qualifying or varying in any 
respect the material parts above mentioned- 
4 Taunt. 285; 13 East, 18. The legal effect 
of the conti-act is all that need be stated. 1 
Chit. PI. 385. On a joint and several note 
either of the promisors may be sued, and iu 
the deelai-ation it is not necessary to notice 
the other paitj% 1 Chit. PI. 110; Chit. Bills, 
340; 4 Camp. 34; 5 Coke, 6; 1 Barn. & Aid. 
224. 

The declaration upon a note stated that the 
defendant and another made their note, bj- 
which they jointly or severally promised to- 
pay; and upon error, after judgment by de- 
fault, Lord Mansfield said: "If *or' is to bt 
considered in this case as a disjunctive, the 
plaintiff is to elect, and by the action he has 
made his election, to consider the note a» 
several; but in this case it is synonymous to 
'and'; 'both and each promise to pay.' Judg- 
ment affirmed." In an action against one of 
several makers of a joint and several prom- 
issory note, the describing it as the separate 
note of the defendant, without noticing the 
other parties, is no variance. 1 Saund, 291; 
2 Chit. PI. 581. A note signed by the de- 
fendant alone, but purporting in the body of 
it to have been made by the defendant and 
another person, was declared upon as the sev- 
eral note of the defendant, and it was agreed 
that it might be declared on according to its 
legal operation. Burrows, 322; 2 Camp. 308. 
The promise to pay, in the note under consid- 
eration, is to either of the pi-omisees, and, 
this being the legal operation of the instru- 
ment, it is only necessary to allege the prom- 
ise as made to the promisee who brings the 
action. 

It is insisted, if the action can be main- 
tained in the name of the plaintiff, it is nec- 
essary to set out the note in full, to enable 
the defendant to show payment to either of 
the promisees; that, it not being an instru- 
ment under seal, oyer cannot be craved, and 
that it is therefore necessary for the plaintiff 
to set out the note for the benefit of the de- 
fendant. It is true oyer cannot be technical- 
ly prayed of this note, but it is not perceived 
why the rule to declare on an instrument, 
according to its legal effect, may not apply 
in this case, as well as in everj' other where 
the action is brought on a contract not under 
seal. Where an action is brought against 
one of two or more makers of a promissorj' 
note, no notice need be taken of the other par- 
ties, and here the inconvenience complained 
of would exist the same as in the case under 
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examination. K the defendant has paid tlie 
note to either of the promisees, it is good, 
and he may prore this as readily as he could 
prove payment by a copvomisor, if sued on a 
joint and several note. The declaration sets 
out the note according to ifs legal effect, and 
it cannot he rejected as evidence on the 
ground of variance. The note was admitted, 
and judgment for the plaintiff. 



Case No. 13,317. 

SPAULDING V. McGOYEBN et al. 

[10 N. B. R. (1S74) 188J i 

Circuit Court, T>. New Jersey. 

Courts — Federal JuKispiCTios — Pleadisi 
joindeit — multifakiousness — 
Baxkkuptot. 

1. The plaintiff filed a bill in equity for the 
recoverv of certain property against the bank- 
rupt, his wife, and a third party. The bank- 
rupt aud his wife demurred to the bill on the 
grounds. First. That the matters stated in the 
bill are not within the jurisdiction of this court. 
Second. That the bill is multifarious: As to 
parties. As to the objects of the bill. Eeld, 
that the matter in dispute exceeding five hun- 
dred dollars, and the suit being between the 
citizens of two different states, the bill has all 
the conditions necessary to give this court 
jurisdiction. 

[Cited in Oady v. Whaling, Case No. 2,285.] 

2. The objection as to a misjoinder of parties 
does not lie in the mouths of these defendants, 
as only those who are improperly joined can 
take advantage of this objection. 

3. The bill is not multifarious in its objects. 

* 

[This was a bill in equity by Alfred S. 
Spaulding, assignee, against John McGovern 
and wife and Miller Ford. Heard on demur- 
rer.] 

NIXON, District Judge. The bill of com- 
plaint is filed in this case to collect certain 
monies and property alleged to have been 
fraudulently paid and transferred by the 
banki-upt to his wife after Ms insolvency, 
and also to set aside a conveyance of real es- 
tate made on the 14th day of July, A. D. 
1866, through the medium of the defendant, 
Miller Ford, to hinder, delay, and defraud 
the creditors of said bankrupt. The com- 
plainant states that he is a citizen of the state 
of New York, and that the defendants are 
citizens and residents of the state of New 
Jersey; and that the bill is filed by him as 
the assignee in bankruptcy of the defendant- 
John McGovern, to recover the assets of the 
estate. Two of the defendants, McGovern 
and wife, have demurred to the bill of com- 
plaint, and for causes of demurrer have as- 
signed—First. That the matters stated in the 
bill are not within the jurisdiction of the 
court. Second. That the bill is multifarious: 
As to the parties. As to the objects of the 
bill. 

1. As to the jurisdiction of the court. 

It appears that the matter in dispute ex- 

1 [Reprinted by permission.] 
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ceeds the sum of five hundred dollars, and 
that this is a suit in equity between citizens 
of the state where it is brought and the citi- 
zens of another state. It has all the condi- 
tions necessary to give this court cognizance 
under the 11th section of the judiciary act [1 
Stat. 78]. Although the complainant claims 
title under proceedings in bankruptcy, the 
cause of action is not created by the bankr 
rupt act. It is in the nature of a creditor 
bill to reach assets, placed by the debtor in 
the hands of third parties in order to hinder, 
delay, and defraud the creditor. An equita- 
ble jurisdiction exists in the court over the 
case, wholly independent of the bankrupt law 
[of 1867; 14 Stat. 517], and as we can. find 
nothing in the provisions of that act which 
limits or controls the right of the court to ex- 
ercise authority in such cases, the demurrer 
to the jurisdiction is not well taken. 
2. As to multifariousness. 
(1) Has there been a misjoinder of parties? 
The demurrer is filed by two of the defend- 
ants, John McGovern and iSlizabeth his wife, 
and the allegation is that it appears by the 
bill of complaint that Miller Ford, the other 
defendant, is not a proper party. Without 
determining whether it does so appear or not, 
it is only necessary to observe that this objec- 
tion does not lie in the mouths of .these de- 
fendants. If any one can demur to a mis- 
joinder of party defendants, concerning which 
there seems to be a reasonable doubt, it is 
only those who are improperly joined, and it 
will be time enough for the court to consider 
the question when it is raised by Miller Ford 
himself. 

(2) Is the bill multifai-ous as to its objects? 
The assignee in bankruptcy stands in the 
place of the creditors of the bankrupt, and 
has the same rights, and may pursue the 
same remedies in their behalf as they had or 
would have been entitled to if there had been 
no adjudication in. bankruptcy. He may, 
therefore, embrace in this suit all such mat- 
ters and causes of action as might have been 
included by the creditors in a creditors* biU 
against these defendants. 

The fraud charged against the defendants 
is this— that they have obtained the posses- 
sion of certain personal property and acquired 
the title to real estate belonging to the debt- 
or and bankrupt, John McGovern, and hold 
the same against the claims of creditors. The 
property is averred to be in the custody and 
under the control of the defendant, Elizabeth 
A. McGovern, and the only apparent reason 
why Miller Ford is made a party is because 
his name was used in effecting the alleged 
fraudulent transfer of the real estate, and 
the complainant desires a discovery from him 
in reference to the facts of the transaction. 
If it should be found after answer or proof 
that he is a useless defendant, his name may 
be stricken out upon motion. Wright v. Bar- 
low, 8 Eng. Law & Eq. 125. 

It is hardly necessary to observe that a bill 
in equity is demurrable when it relates to 
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matters of a different nature, and having- no 
connection with each other, but that is not 
the ease here, the defendants all have a com- 
mon Interest centering in the point in issue in 
the cause. 

The only matter in litigation is fraud, char- 
ged in the management and disposition of the 
property of John JIcGovern, and the co-de- 
fendants are brought in because they were 
parties and aided in the illegal transfer. It 
thus falls within the principle of the case of 
Brinkerhoff y. Brown, 6 Johns. Gh. 139, in 
which Chancellor Kent carefully reviewed 
the authorities, and held that "a bill might be 
filed against several persons, relative to mat- 
ters of the same nature forming a connected 
series of acts, all intended to defraud and in- 
jure the plaintiffs, and in which all the de- 
fendants were more or less concerned though 
not jointly in each act." This rule was aft- 
erwards recognized and approved by the court 
of errors of the state of New York, in the 
■case of Fellows v. Fellows, 4 Cow. 683, and 
in the supreme court in Hammond v. Hudson 
River Iron & Machine Co., 20 Barb. 378, and 
may be regarded as settled. The demurrer 
is overruled. 

[At the final hearing of this case a decree in 
favor of the complainant, setting aside the 
deed as fraudulent, was entered. Case No. 13,- 
218.] 



Case No. 13,218. 

SPAULDING V. McGOVERN et al. 

[1 N. J. Law J. 259.] 

Circuit Court, D, New Jersey. Aug. 21, 1878. 

BaN'KKUPTCT — FRAUDULENT COXVEYANCE FOR BEN- 
EFIT OF Wife — Voluntabv Settlement. 

A voluntary settlement by one who is indebt- 
ed is fraudiilent and void if the debts and con- 
tingent liabilities existing at the time of the 
conveyance are paid by contracting other obli- 
gations, which afterwards result in insolvency. 

Bill to set aside a conveyance by a bank- 
rupt to his wife, alleged to be in fraud of 
creditors. [Demurrei-s to the bill were for- 
merly overruled- Case No. 13,217.] 

NIXON, District Judge. The proofs sus- 
tain the allegations of the bill so far as the 
real estate is concerned. It is conceded that 
the ti-ansfer was purely voluntary. There 
is no pretense that the conveyance was 
founded upon any valuable consideration, 
nor is there any doubt but that he was large- 
ly in debt at the time the transfer took 
place. He was a wholesale and retail dealer 
in provisions, purchasing goods mainly upon 
a monthly credit, and paying his liabilities 
from time to time with the daily receipts 
of his business. The petition in bankniptcy 
was filed against him in January, 1870, and 
his indebtedness then amounted to upwards 
of $30,000, and his assets would not pay 
more than 40 per cent. If he had suffered 
any serious losses to bring about this state 
of things, since the conveyance of the real 



estate to Ms wife in July, 1866, the law casts 
upon him the duty of showing the fact. His 
silence authorizes the legal presumption that 
he was insolvent when the transfer was 
made. It appears that there was one con- 
tingent liability of a grave character hang- 
ing over him at the date of the conveyance, 
for a tort alleged to have been committed 
by him against his wife's sister. The evi- 
dence shows quite conclusively that the 
transfer was made to place the property be- 
yond the reach of this claim. Cotemporane- 
ous with the conveyance a suit was brought 
upon it, which resulted in a verdict against 
him for §3,500, a part of which remains un- 
satisfied. But if this judgment had been 
paid in full, it would not help the defend- 
ants. The principle is well settled in law 
and common sense that a voluntary settle- 
ment by a man who is indebted is fraudu- 
lent and void, if the debts and contingent 
liabilities existing at the time of the convey- 
ance are paid by contracting other obliga- 
tions, which afterwards result in insolvency. 
Antrim v. Kelly [Case No. 494]. 

It was the opinion of Lord Chancellor 
Hardwicke, as expressed in Townshend v. 
Windham, 2 Ves. Sr. 11, that "a man actual- 
ly indebted, and conveying voluntarily, al- 
ways means to defraud creditors." The 
sentiment was indorsed by Chancellor Kent 
in Reade v. Livingston, 3 Johns. Ch. 496, 
and is so much a principle of natural justice, 
that it may be said to exist in our juris- 
prudence, independent of the statute of 
frauds. The deed, being fraudulent and void 
as to creditors, must be set aside. The con- 
sequence is that all subsequent creditors 
are let in to share in the fund pro rata, on 
the principle of equal apportionment on mar- 
shalling of assets. Kehr v. Smith, 20 A\''all 
[87 U. S.] 36. 

Let a decree be entered in favor of the 
complainant, as to real estate, and let the as- 
signee, who represents all the general cred- 
itors of the banki-upt, hold the property, sub- 
ject to the mortgage existing at the time 
of the ti-ansfer, for their equal benefit 



Case No. 13,219. 

SPAULDING v. PAGE et al. 

SAME V. DUFF et al. 

. [4 Fish. Pat. Cas. 641; 1 Sawy. 702; 4 Am. 
Law T. Rep. U. S. Cts. 166.] i 

Circuit Court, D. California, Aug. 19, 1871. 

Patexts—Ixfrixgement— Measure of Damages 
— Profits — Legai. Proceedings. 

1. The measure of damages, and the conse- 
quences of a recovery, should have some rela- 
tion to the mode of remuneration adopted by 
the patentee, and to the nature of the injury 
inflicted by the infringement. 

2. Where the patentee has adopted a patent 
fee, or royalty, as one mode of remuneration. 



1 LReported.by Samvjel S. Fisher, Esq.. and 
by L. S. B. Sawyer, Esq., and here reprinted 
by permission.] 
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and in the fee has fixed his own measure of the 
value of the use of the machiue for the entire 
term, or till that particular machine is worn 
out; and in case of an infrinf?ement the court 
gives him his price, the defendant, having paid 
the full price, is entitled henceforth to the use 
of the machine. 
[Cited in Emerson v. Simm, Case No. 4,44S; 

Goodyear Dental Vulcanite Co. v. Van 

Antwerp, Id. 5,600; Allis v. Stowell, 16 

Fed. 787; Stutz v. Armstrong, 25 Fed. 148; 

Bragg Y. City of Stockton, 27 Fed. 509; 

Kelley v. Ypsilanti Dress-Stay Manuf'g Co., 

M Fed. 21.] 
[Cited in Porter v. Standard Measuring 

Mach. Co., 142 IMass. 195, 7 N. E. 925.] 

3. A recovery of the profits for the use of 
the machine does not vest the title in the de- 
fendant; for the recovery, based upon this rule 
of damages, can only be for the use of the ma- 
chine prior to the recovery, and, ordinarily, 
does not cover the value of the use for the en- 
tire period over which the patent right extends, 
or the period during which the particular ma- 
chine is capable of being used. 

[Cited in Perrigo v. Spaulding, Case No- 10",- 
994.] 

4. Where the patentee of an improvement in 
saw-teeth sells saws with inserted teeth or in- 
serts teeth in saw-plates owned by others, or 
furnishes teeth to be used in the places of those 
worn out, the parties purchasing, by paying 
his price, acquire a right to those specific teeth 
until they are worn out. 

5. Where a patentee does not use the patent- 
ed machine himself, nor establish a patent fee, 
but manufactures the patented article, and sells 
at fixed prices, seeking his compensation in 
the manufacture and sale at such fixed prices, 
and another party infringes the patent by mak- 
ing and selling the patented article; and where 
the patentee sues the party so infringing, and 
claims to recover, and does recover, the full 
amount of profits, which 'he himself would have 
obtained on said articles, had he manufactured 
and sold them at his ordinary prices, by such 
claim and recovery he adopts the sale made by 
the party infringing; and the right to use the 
specific .articles so sold, and for which the re- 
covery has been had, vests in the purchaser. 

[Cited in Steam Stone-Gutter Co. v. Sheldons, 
21 Fed. 878.] 

6. The patentee is entitled to but one royalty 
for a patented machine, and he ought to have 
but one profit for the manufacture and use of 
a machine. 

[Cited in Blake v. Greenwood Cemetery, 16 
Fed. 679.] 

7. It is one of the misfortunes incident to all 
violations of the rights of individuals, that the 
injured party is rarely compensated for all the 
expenses and vexations involved in an enforce- 
ment of his rights through legal proceedings. 
Patentees are not exceptions to this general 
rule. 

These were bills in equity, filed to restrain 
the defendants [Nathaniel Page and others 
and J. R, Duff and others] from infringing 
letters patent [No. 33,270] for an "Improve- 
ment in saws" granted to complainant [Sept. 
10. 1861, reissued April 21, 1863, No. 1,456]. 

M. A. Wheaton and Alfred Rix, for com- 
plainant 
Hall McAllister, for defendants. 

SAWYER, Circuit Judge. The complain- 
ant is the patentee of a certain improvement 
in saws, which consist in inserting upon cir- 



cular lines in sockets, fitted for the purpose, 
detachable teeth, in such a manner as to ob- 
viate the ei-aeking of the saw-plate. He has 
not sold patent rights, nor established any 
royalty to be paid for the use of the patent. 

The complainant, himself, manufactures 
and sells saws with teeth inserted upon the 
principle patented, and he inserts teeth in 
saw-plates for parties desiring to use his pat- 
ent, and also manufaetm'es and furnishes 
teeth to supply the places of those worn out. 
broken, or otherwise become useless. His 
manufactory is of sufficient capacity to en- 
able him, thus far, to supply the demand on 
the Pacific coast " He has a fixed price for 
saws of given dimensions; a fixed price for 
inserting teeth in other saw-plates; and a 
fixed price for teeth fm-nished to supply the 
places of those worn out, or otheiwise de- 
stroyed. 

He derives his profits on his patent, wholly 
from the manufacture and sale of saws, with, 
his patent teeth; the making and inserting of 
teeth in saw-plates owned by others, and the 
making and furnishing of exti-a teeth for use- 
in the places of those worn out in the manner 
before indicated; and not from a sale to 
others of the right to manufactm*e, or from 
any royalty for the manufactm'e or use of his 
patented teeth. 

While complainant was thus engaged in sup- 
plying the market with his patent teeth, Wil- 
liam Tucker and S. O. Putnam sold a num- 
ber of saws, and furnished a niunber of saw- 
teeth, in the state of California, manufactured 
by the American Saw Company, whith were 
claimed to be an infringement on said patent, 
and complainant brought an action at law in 
the circuit couil; of the United States for the 
distinct of Califdrnia against said parties for 
infringing said patent; and, in said action 
recovered judgment for all damages sustained 
by sales of said saws and furnishing said pat- 
ented saw-teeth, made by said American Saw 
Company, prior to October 26, 1869. 

Said Tucker and Putnam continuing to sell 
said American Saw Company's saws, and 
furnish their saw-teeth, said complainant aft- 
erward, on November 30, 1869, commenced 
another action on the equity side of said court, 
to recover damages and profits for the sale 
of said saws and teeth made subsequent to 
said judgment at law, and to restrain fm'ther 
infringements of said patent. 

In this action complainant recovered for all 
saws sold, and teeth furnished, by said par- 
ties subsequent to those sales for which there 
had been a recovery in said former action, 
and prior to the injunction in the latter, and 
also obtained a decree for a perpetual injunc- 
tion against said Tucker and Putnam, re- 
straining them from further infringing com- 
plainant's patent by making, selling, or using 
saws embodying said invention. 

The defendants in the two actions of Spaul- 
ding V. DufE and Spaulding v. Page, now under 
considemtion, are owners of saw-mills. They 
respectively purchased of said Tucker and 
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Putnam several saws of the American Saw 
Company's man^ifacture, and sundry teeth, 
and used them in their saw-mills. 

The said actions were brought by said com- 
plainant, November 30, 1869, against said 
several defendants for infringing said patent 
by the use in their saw-mills, respectively, of 
the said saws and teeth of the American 
Saw Company's manufacture, so pm'chased 
of said Tucker and Putnam, the said com- 
plainant asking an account of profits result- 
ing from the use of said saws and an injunc- 
tion restraining their further use. 

The said saws and teeth so used by the 
defendants. Duff et al., and defendants. Page 
et al., ai-e the saws and teeth purchased of 
said Tucker and Putnam, and they are a por- 
tion of the identical saws and teeth embraced 
in the said action at law of Spaulding v. 
Tucker [Case No. 13,220], and said action in 
equity of Spaulding v. Tucker [Id. 13,221], 
in which a recovery for damages and profits 
for the manufacture and sale of said saws 
and teeth has already been had. 

These defendants have used no saws or 
toetli, which embody the said patented inven- 
tion, except those identical saws and teeth, 
sold by said Tucker and Putnam to them; and 
the damages and profits, resulting from the 
manufacture and sale of these identical saws 
and teeth, have already been recovered by said 
complainant in said two actions against said 
Tucker and Putnam. 

The complainant having recovered from 
Tucker and Putnam the full amount of the 
profits on the manufacture and sale of the 
saws and teetli in question, is he now, also, 
entitled to recover from the vendees of Tucker 
and Putnam the profits arising from the use 
of the same specific saws and teeth? 

As singular as it may seem, I do not find 
this precise question decided in any of the 
numerous American patent cases. The de- 
fendants maintain that the recoveiy of the full 
amount of tlie profits, of making and selling 
the saws and teeth from Tucker and Putnam, 
operates to transfer to them and their vendees 
the right to those specific patented imple- 
ments, and to their use in the same manner 
as a recovery of the value of an article in 
trespass, or trover, vests the title in the wrong- 
doer. 

But the complainant insists that this princi- 
ple has no application to patent rights, where 
the patentee has a continuing exclusive right 
during the life of his patent, which he edn not 
be compelled by a wrong-doer to dispose of 
in invitum in this mode. 

Some observations of Mr. Justice Story, in 
Earle v. Sa^vyer [Case No. 4,247], are referred 
to as sustaining this view. The suggestions 
there made had reference to the measm-e of 
damages for an infringement by malung and 
using a machine, and whether the rule of dam- 
ages should, in such a case, be the price of tlie 
machine. In the case put, the mode which 
the patentee adoiited to obtain his remunera- 
tion is not considered. 



One patentee may choose to use his inven- 
tion himseLE, and find his profits in the sale 
of its products; another may establish a roy- 
alty for the use of his patent; another sell 
his right out for designated portions of ten-i- 
tory; and another exclusively manufacture 
and sell his machines, and seek his remunera- 
tion in the profits of such manufacture and 
sale. 

The measure of damages, and the conse- 
quences of a recoveiy, should have some rehi- 
tion to the mode of remuneration adopted by 
the patentee, and to the nature of the injury 
inflicted by the infringement. Even the con- 
sequences of a recovery with respect to the 
subsequent rights of the parties, may be mod- 
ified by the measure of damages adopted. 

This was so held by Mr. Justice Nelson, in his 
charge to the juiy in Siddes v. Borden [Case 
No. 12,832]. If the principle stated in that 
case be correct, 1 think it decisive of this case. 
The leiirned justice stated to the jurj% that, 
"if the patentee has an established price in tlie 
mai'ket for his patent right, or what is called 
a patent fee, that sum with the interest con- 
stitutes the measures of damages." He also 
stated that the adoption of the patent fee as 
the measure of damages for infringement by 
the use of a machine, operates to vest in the 
defendant the right to use the machine dur- 
ing the term of the patent. Sickles v. Borden 
[supra]. 

This must be upon the principle that the 
patentee has adopted a patent fee, or royalty, 
as one mode of remuneration, and in the fee 
has fixed his own measm-e of the value of the 
use of the machine for the entire term, or till 
that particular machine is worn out; and in 
case of an infringement the court gives him 
his price, and the defendant having paid the 
full price is entitled henceforth to the use of 
the machine. 

If no patent fee has been adopted, then, geu- 
emlly, the patentee is entitled to recover the 
profits made in the use of the machine. A re- 
coveiy of the profits for the use of the ma- 
chine does not vest the title in the defend- 
ant, for the recovery, based upon this rule of 
damages, can only be for the use of the ma- 
chine prior to the recoveiy, and ordinarily 
does not cover the value of the use for the 
entire period over which the patent right ex- 
tends, or the period during which the partic- 
ular machine is capable of being used. 

While the recovery of the established patent 
fee covers the entire value, as fixed by the 
patentee himself, of the use for the entire 
term, and affords a complete compensation, 
the recovery of the profits for the use is but 
for a limited portion of the time, and but a 
partial compensation. Different consequen- 
ces, therefore, as to the subsequent rights of 
the pai'ties, flow from the recovery in the 
two cases. 

In the cases now under considei-ation, the 
patentee had fixed no patent fee, or royalty, 
nor was he using the invention itself, and de- 
riving his profits from its use and the sale of 
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its products. He manufactured and sold saws 
-with Ms patent teeth inserted, or inserted 
teeth in saw-plates owned Isy other parties, 
or furnished his patent teeth to he inserted 
in the places of those already worn out, and 
lie had his prices regularly fixed for his saws 
of various dimensions, for inserting teeth, 
iind for teeth furnished. His compensation 
and profit consisted of the difEereuce he- 
tweeu the cost to him and those prices. 

Of course when he sells a saw with inserted 
teeth, or inserts teeth in saw-plates owned hy 
others, or furnishes teeth to he used in the 
places of those worn out, the parties purchas- 
ing, by paying his price, acquire a right to 
those specific teeth till they are worn out. 
JBloomer v. Millinger, 1 Wall. [68 U. S.] 350. 

The profits made,* therefore, are a full com- 
jiensation fixed hy the patentee himself for 
the use of those specific teeth till they are 
worn out and incapable of fuilher use. He 
makes and sells to all who come upon these 
terms. When, therefore, a party has infrin- 
ged by making and selling his patent saw 
teeth, and he has claimed and recovered, from 
the party making and sellhig, the profits which 
lie would have received had he made and sold 
the teeth himself, he has receive the full 
<;ompeusation for the use of those teeth, so 
long as they are capable of use, in the same 
tnanuer and to the same extent, as he would 
have done had he made and sold them him- 
self; and I do not perceive why the same con- 
sequences should not follow, as in the instance 
of a recoveiy of the patent fee, in the case of 
iiu infringement, when a patent fee has been 
established. If so, then a claim and recov- 
ery from Tucker and Putnam of the profits, 
which Spaulding would have received, had he 
made and sold the teeth and saws himself, 
must vest the right to use those specific im- 
plements sold in the vendees of Tucker and 
Putnam— the several defendants in these 
cases. 

It is said, however, that the patentee does 
not receive full compensation when he is com- 
pelled to enforce his right by suit, instead of 
obtaining his profit by a voluntary sale, as the 
expenses of litigation are never fully recover- 
ed. If there is any thing in this position, it 
also applies with equal force to the case of a 
litigation to recover the patent fee where one 
has been established. 

The two cases stand upon the same princi- 
ple. It is also said that a party ought not 
to be compelled to make a sale against his 
will, in seeking to enforce his rights, upon the 
same terms, that he makes voluntaiy sales. It 
is one of the misfortunes incident to all vio- 
lations of the rights of individuals, that the 
dnjm-ed party is rarely compensated for all 
the expenses and vexations involved in an en- 
forcement of his rights through legal proceed- 
ings. Patentees are not exceptions to this 
general rule. 

But the complainant was not compelled to 
make a sale by the vexy act of seeking re- 
dress. If he was not satisfied, to adopt the 
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sales made by Tucker and Putnam, by seek- 
ing to recover the ordinary profits on the man- 
ufacture and sale of his invention, he coiild 
have omitted to seek such a judgment against 
them, confining himself to an injuuctiou 
against them from future infringement, and 
then recover of their vendees the profits re- 
sulting from the use of the patented articles 
sold, so far as they had been used, and re- 
sti'ain theh" future use. 

Either course was open to him. He had his 
choice of remedies, and choose to take judg- 
ment against Tucker and Putnam for the full 
profits on the manufacture and sale of the 
patented article, and by so doing he adopted 
the same, and recovered, so far as the court 
was able to ascertain from the evidence, the 
amount to which he was entitled, the full 
amount that he would have obtained had he 
made and sold them himself at his established 
prices; and by the claim and recoveiy, and by 
thus adopting the sale, the right to use the 
specific articles for which the recoveiy was 
had, vested in the vendees of Tucker and Put- 
nam, the defendants in these actions. 

The defendants are not shown to have used 
any saws or saw teeth, other than those for 
which the recovery has been had against 
Tucker and Putnam. Any other rule would 
enable the patentee to have a double recoveiy 
for the same thing: first, the full amount of 
the profits, as established by himself on the 
manufacture and sale— the mode of remunera- 
tion adopted by himself— and then the profits 
for the use of the same machine. The pat- 
entee is "entitled to but one royalty for a pat- 
ented machine," and he ought to have but one 
profit for the manufactm-e and use of a ma- 
chine. Bloomer v. Millinger, 1 Wall. [68 U. 
S.] 350. 

One English authority, Penn v. Bibby, L. 
R. 3 Eq. 309, seems to support the position 
taken by the complainant's counsel; but it 
does not appear to accord fully with the view 
expressed by Mr. Justice Nelson in Sickles v. 
Borden [supra]. Perhaps a patentee would 
not be compelled, in a suit for infringement by 
the use of a patented machine, to accept the 
established patent fee as the measm-e of dam- 
ages, instead of the profits derived from its 
use. It does not appear, in the case of Sick- 
les V. Borden, whether the plaintiff insisted 
upon, or consented to, that rule or not. But 
if he does insist upon, or acquiesce in the rule 
laid down in that case, as the measure of dam- 
ages, I do not see why the consequence stated 
by Mr. Justice Nelson should not follow. 

In the case of Spaulding v. Tucker [supra], 
the complainant insisted that he was entitled 
to recover for the infringement, in making and 
selling his invention, the full amount which 
he would himself have made on the articles 
sold, had he manufactui-ed and sold them him- 
self upon his own established terms. He 
gave evidence showing the price at which he 
sold, and the profits - realized upon sales at 
those prices, and the court adopted those prof- 
its as the measure of damages, and gave him 
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the benefit of the rule, so far as the damages 
could be ascertained from the testimony. 

After a careful consideration of the princi- 
ples thus far reco^iized by the authorities, I 
have reached the following conclusion: Where 
a patentee does not use the patented machine 
himself, nor establish a patent fee, but man- 
ufactures the patented article, and sells at 
fixed prices, seeking his compensation in the 
profits of the manufacture and sale at such fix- 
ed prices, and another party infringes the pat- 
ent by making and selling the patented arti- 
cle; and where the patentee sues the party 
so infringing, and claims to recover, and does 
recover, the full amount of profits which he 
himself would have obtained on said articles 
had he manufactured and sold them at his or- 
dinaiy prices, by such claim and recovery lie 
adopts the sale made by the party infringing, 
and the right to use the specific articles so 
sold, and for which the recoverj' has been had, 
vests in the purchaser. The bill must be dis- 
missed. 

But, under the circumstances, T think de- 
fendants are not entitled to costs. 

Let the bill be dismissed without costs to 
cither party. 

[For other cases involving this patent, see 
note to Spaulding v. Tucker, Case No. 13,221.] 
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Case No. 13,S20. 

SPAULDING V. TUOKKR. 

[1 Deady, 649.] i 

Circuit Court, D. California. Oct. 26, 1869.2 

Patents — Patentable Ixventiox — Presumptions 
— JMecuanical Expekts — Damages. 

1. A mode of inserting detachable teeth in 
circular saw plates upon circular lines, so as to 
<iistribute the strain caused by the point of the 
tooth pressing upon the wood, over the whole 
surface of the socket or recess in which such 
tooth is inserted r,nd thereby prevent the plate 
frcm cracking, is a patentable invention, 

2. A patent is not allowed for the mere ex- 
ercise of meelianieal skill; the patentee must 
add something to what was previously known 
or used. 

3. If. after a patentee has conceived the idea 
of his invention, and while he is in process of 
developing and testing it, a third person should 
make siiggestions to him similar to the con- 
ception already in his mind and upon which he 
^^'as then experimenting, such suggestion would 
not affect the originality of the discoveiy or the 
validity of the patent. 

4. Credibility of witnesses a matter of fact 
for the jury. 

5. Letter*? patent are prima facie proof of the 
priority of the patentee's invention, and that it 
is both novel and useful. 

6. After a patent has become valuable and 
the subject of controversy, the testimony of a 
witness who states, that at a particular time 

1 [Reported by Hon. Mattliew P. Deady, Dis- 
trict Judge, and here repiinted by permission.] 

2 [Reversed in 13 Wall. (SO U. S.) 453.] 



and place long past, he suggested to the pat- 
entee the fimdamental idea of his invention, 
should be acted upon by a jury with care. 

7. The opinions of mechanical experts are not 
facts which bind the jury upon a question of 
identity of improvement or construction, but 
the jury must judge for themselves and find the 
facts accordingly. 

8. Damages for infringement to he proved, 
not guessed at. 

This action was commenced in August, 
1868, to recover damages for the infringe- 
ment of a patent granted to the plaintiff for 
the discovery or invention of an improved 
mode of inserting detachable teeth in circular 
saw plates. In the course of the trial, many 
of the important questions made by the de- 
fendant [William Tucker] were disposed of 
by the court on objections to the evidence 
offered by him, to prove that the invention 
of the plaintiff was not novel or patentable. 
At the close of the testimony, which occupied 
some days, counsel agreed to submit the case 
to the jury, without argument, upon the 
charge of the court, as to the questions be- 
fore them. [Letters patent No. 33,270 wer<^ 
granted to complainant September 10, 1861; 
reissued 4pril 21, 1863, No. 1,456.] 

J. B. Felton and M. A. Wheaton, for plain- 
) tiff. 

Hall McAllister and I. ,T. Bergin, for defend- 
ant. 

DEADY, District .ludge. Gentlemen of the- 
jury: I regret that counsel have concluded 
not to argue this case to you, as the court 
would thereby have more time and opportu- 
nity to consider what instractions it ought 
to give you concerning the questions of law 
and fact which arise in it. 

You have been chosen to try the issue be- 
tween the parties. You are to decide all 
questions of fact submitted to you, according 
to the evidence given you in court. The law 
of the ease will be given you by the court, 
and you are bonnd by your obligations as 
3'urors, to be governed by it, to take the law 
as the court gives it to you, and apply it to 
the facts of the case as you ascertain them 
to be, and find your verdict accordingly. 

But, before proceeding further, I give you 
the following special instructions at the re- 
quest of the plaintiff and defendant respec- 
tively. At the request of the plaintiff, I in- 
struct you that: 

"This is an action brought for an alleged 
infringement of certain letters patent, grant- 
ed by the United States to the plaintiff, Na- 
than W. Spaulding, for an alleged new and 
useful improvement on saws and saw teeth. 
Said alleged improvement consists: (1) In 
forming a recess or socket in the periphery 
or edge of the saw plates, for the insertion of 
detached or movable teeth on circular lines, 
where the pressure or sti-ain is applied; and 
(2) making in combination with such ^sockets 
or recesses formed in saws or saw plates, 
teeth having their base or bottom plates 
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formed on circular lines, to fit with exactness 
and precision in said sockets- qr recesses. 

"The object of the alleged invention, 'is the 
consti'uction of saws in which detachable or 
removable teeth may be used without danger 
of cracking or shifting of the saw plates, on 
account of such teeth being inserted therein.' 

"If the juiT believe from the evidence, that 
the plaintiff Spaulding, did make the change 
alleged by him in the form of the sockets or 
recess made in the edges of saw i)lates for 
the insertion of removable teeth, and further 
believe that such change produced a new 
and beneficial effect in rendering the saw 
plates less liable to split or crack, and also 
believe that said Spaulding was the original 
and first discoverer or inventor of such 
change in the form of said sockets or re- 
cesses, then his patent is valid, and vests in 
him the exclusive right and liberty of mak- 
ing, using, and selling to others to xise, such 
invention. 

"If, in the course of his conversation at the 
shop, Sonberger suggested the rounding of 
the corners, and yet the plaintiff had con- 
ceived the idea before, and was experiment- 
ing upon it, in the progress of developing 
and testing it, and proceeded to do so, and 
obtained a patent for it, the suggestion of 
Sonberger under those circumstances, would 
not invalidate his discovery or his patent. 
The plaintiff in his pleadings has only claim- 
ed five thousand dollars damages, and the 
verdict must not be for more than that 
amount." 

Of the special instructions requested by 
the defendant I give you the following two: 

"A patent is not allowed for the mere ex- 
ercise of mechanical skill; the patentee must, 
to entitle himself to his patent, have first in- 
vented the subject matter of his patent; 
must have added something to what was pre- 
viously known or used. 

"The eredibilitj' of the witnesses of the 
plaintiff and defendant are altogether matter 
of fact for the jury, and in determining the 
amount of credit due them respectively, the 
interests, relations, motives and opportuni- 
ties of olDservation of each witness, will be 
taken into considei-ation. But if the jury be- 
lieve, that any party or witness has willfully 
sworn falselj' Avith respect to any material 
fact, they are at liberty to disregard the 
whole of the testimony of such pai'ty or wit- 
ness." 

As you perceive, the plaintiff claims to be 
the inventor of a new and useful mode of in- 
serting detachable teeth in circular saw 
plates, for which he has obtained a patent, 
and that the defendant now and since July, 
1868, is infringing upon such patent by sell- 
ing circular saws with detachable teeth in- 
serted therein upon the principle and accord- 
ing to the mode discovered by him. 

The defendant denies generally that the 
plaintiff invented the alleged mode of insert- 
ing teeth and the validity of his patent there- 
for; and also pleads specially that the dis- 
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covery was made by one Newton prior to the 
date of the patent to the plaintiff. The court 
having excluded the evidence offered in sup- 
port of this defence as immaterial, upon the 
ground that the instrument or invention de- 
scribed in the patent' to said Newton was a 
species of rotatory mortising machine, and 
bore no similax'ity to the invention claimed 
by the plaintiff and now here in controversy, 
3'ou have nothing to do with it. 

The defendant also defends his conduct on 
the ground that in 1865 a patent was issued 
to one Emerson for an improvement in the 
mode of inserting adjustable teeth in circular 
saws, and that in 1866, Emerson ti-ansferred 
his right under such patent to the American 
Saw Company, and that a patent issued there- 
on to such company, in whose employment 
and by whose authority defendant is en- 
gaged in selling saws aforesaid. 

The first controverted question in the case 
is the prioi'ity of invention. The iilaintiff's 
patent is prima facie proof that he first in- 
vented the mode of inserting detachable 
teeth as described therein on circular lines, 
to prevent the cracking of the .saw plate, 
and that such invention is botli novel and 
useful. In other words, in the absence of 
satisfactory proof to the contrary, the pat- 
ent is sufficient proof of the facts necessary 
to enable the plaintiff to support this action, 
except the alleged infringement hereof by 
the defendant. Therefore, although the pri- 
ority of invention is a question for the jury 
to decide, yet you are bound by the rule of 
law, wbich makes the patent prima facie 
p)"oof of these facts, and must find ae(;oi'd- 
ingly. 

The only evidence in the case which tends 
to controvert the evidence of the patent is 
the testimony of Sonberger. That testimo- 
ny was received without objection by the 
plaintiff, and is to be considered by you. 
You remember Sonberger's testimony as to 
the conversation which he states took place 
between himself and the plaintiff in the shoi> 
at Sacramento about rounding the base of 
the socket to prevent the cracking of the 
saw plate. Upon this point you also have 
the testimony of Ratcliff, Hansford, and the 
plaintiff. If you are satisfied from this evi- 
dence that Sonberger showed 'or told the 
plaintiff how to insert teeth upon circular 
lines, so as to prevent the saw plates from 
cradling by force of the strain upon the reai' 
right angle of the rectangular socket— that 
he fully communicated the idea to him at 
the time — and that Spaulding had not al- 
ready' conceived the idea and was not then 
experimenting upon it. then I do not tliink 
Spaulding can be considered the discoverer 
of the method, although he afterwards put 
the idea into practice and obtained a patent 
for the invention. 

Where a witness testifies that on some 
particiilar occasion long past, he communi- 
cated to the patentee the fundamental idea 
involved in his invention, and so far as" ap- 
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pears nothing was ever said or lieard about 
such communication by any one until the 
patent became suddenly valuable, and a con- 
troversy arose between the patentee and oth- 
ers concerning it, his testimony ought to be 
cautiously received by the jury and acted up- 
on with hesitation. 

The evidence being in conflict upon this 
point, you must decide it according to the 
preponderance thereof; but you must re- 
member that the burden of proof is upon the 
defendant to overcome the prima facie case 
made by the patent— to satisfy your minds 
that the plaintiff was not the discoverer of 
this mode of inserting teeth in saw plates, 
as he claims to be, before he can claim a 
verdict at your hands. But if the evidence 
satisfies your minds that the plaintiff did not 
malce this discovery, then you have come to 
the end of your investigation, and your ver- 
dict should be for the defendant. 

On the other hand, if you should find in 
accordance with the patent that the plaintiff 
was the discoverer or inventor of his mode 
of inserting teeth, then you will consider fur- 
ther whether the plaintifC's and defendant's 
saws are identical in this particular, or 
whether the mode of inserting the teeth in 
the latter includes the invention or improve- 
ment of the former. 

As you perceive, the Emerson tooth is so 
constructed and inserted as to lie upon Its 
back and allow the shank to run out under 
the cutting point of the tootli and receive 
the sawdust therefrom and thus prevent the 
wearing of the sawplate by the friction of 
the flying dust. Thereby, it is claimed, the 
tooth is worn, but the plate, which is the 
more valuable of the two, is saved. This is 
the claim of the Emerson patent. But the 
plaintiff does not claim anything in his pat- 
ent in this respect. 

The plaintiff's invention consists in insert- 
ing teeth upon circular lines, so as to dis- 
tribute the strain caused by the tootb im- 
pinging upon the wood, over the whole sur- 
face of the socket, leather than let it bear 
upon a particular point or angle, as it did, 
when they were inserted in rectangular re- 
cesses. 

Now, the saving of the saw plate, by con- 
structing the tooth so as to catch the saw- 
dust, may be a valuable improvement in the 
manufacture and insertion of adjustable 
teeth, but the patent to Emerson and the 
American Saw Co., therefor does not give 
any one a right to sell saws with these 
Emerson teeth inserted therein xipon circu- 
lar lines so as to prevent the ci'acldng of the 
plate. 

If, then, it appears that the defendant's 
saws have their teeth inserted upon circular 
lines, so as to prevent the plates from crack- 
ing, as they would if inserted upon straight 
lines, the patent of his employer does not 
protect him in so doing, and he is liable in 
damages to the plaintiff for the infringement 
of his patent. 



Certain persons, professing to be skilled as 
mechanics and" machinists, have testified be- 
fore you as experts, ujion the question of the 
identity of the two modes of inserting teeth 
in tnis particular. Their opinions are enti- 
tled to consideration and weight at your 
hands, in proportion to the intelligence an<l 
fairness with which they gave their testi- 
mony. But their opinions ar6 not facts, and 
you are not bound by them, but must find 
the fact for yourselves. Particularly is 
this so, when in a case like the present, the 
subject of the controversy is simple in prin- 
ciple and plain in form, and you have the 
machines or articles before you for inspec- 
tion. The Spaulding and Emerson saw and 
models of the different teeth have been pro- 
duced in evidence, and you have inspected 
them. 

Under the circumstances, you can judge 
for yourselves whether the principle of the 
Spaulding patent— inserting the teeth on cir- 
cular lines— has been used in the manufac- 
ture of the saws sold by the defendant. 

If you fiurt for the defendant upon this 
point, your verdict must be for him also. 
If there is no substantial identity in the 
mode of inserting the teeth in the two saAvs, 
then there is no infringement of the plain- 
tiff's patent. But, if you find that the teetli 
in the defendant's saws, hoAvever different 
in other particulars from the plaintiff's, are 
inserted on circular lines, so as to prevent 
the cracking of the plates, your verdict must 
be for him. 

If you find for the plaintiff, he is at leasr 
entitled to nominal damages— one cent Be- 
yond this you must find whatever damage 
the evidence shows the plaintiff has sustain- 
ed by the wrongful conduct of the defend- 
ant. You are not to guess at the damages, 
but they must be established by the evi- 
dence. On the other hand, it is not neces- 
sai-y that there should be direct proof of ev- 
ery dollar of injury or loss. You are to con- 
sider the matter as reasonable and practical 
men, having reference to the nature and cir- 
cumstances of the case. 

Among other things, you may consider 
what tlie plaintiff's business was worth be- 
fore the defendant commenced the sale of 
saws in this market— what number of teeth 
he Avas accustomed to sell yearly; whether 
he has sold a less number, or an equal num- 
ber at a less price since the competition of 
the defendant commenced; and whether the 
reduction in profits, if any, was produced by 
such competition, or by the general stagna- 
tion in business in the country, the lowering 
of the price of labor, increased facilities for 
manufacture, etc., or all combined. 

The jury found a verdict for |1,000, for 
which sum increased by another J?1,000, the 
court, under section 14 of the act of July 4, 
1836 (5 Stat. 123), gave judgment at the same 
term. 

[NOTE. The judgment of this court was re- 
J versed by the supreme court, where it was car- 
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ried on writ of error; and tlie cause remanded, 
\\Jth orders for a new trial. 13 Wall. (80 U. S.) 
453. Pending the appeal, a motion was made 
to retax complainant*^s bill of costs. The mo- 
tion was granted. Case No. 13,221. 
[For other cases involving this patent, see 
ote to Spaulding v. Tucker, Case No. 13,221.] 
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Case No. 13,S21. 

SPAULDING v. TUCKER et al. 

[2 Saw7. 50; 4 Am. Law T. Rep. U. S. Cts. 

20S; 4 Fish. Pat. Cas. 633; 6 

Am. Law Rev. 161.] i 

Circuit Court, D California. Aug. 19, 1S71. 

Costs — JPHintixg Evidence —Volustarv Wit- 
nesses—Stipulation. 

1. The expenses of printing testimony for the 
convenience of the court, cannot be taxed as 
costs against the losing party. 

[Cited in Lee v. Simpson, 42 Fed. 435; Fer- 
guson V. Dent, 46 Fed. 95, 90.] 

2. The losing party cannot be taxed with the 
travelling fees of witnesses, residing either 
within, or beyond, the reach of a subpoena, wlio 
voluntarily attend the trial, at the request of 
the prevailing tarty. 

[Cited contra in Dennis v. Eddy, Case No. 3,- 

793; Cited in U. S. v. Sanborn, 28 Fed. 

304; Haines v. McLaughlin, 29 Fed. 70; 

Young T. Merchants' Ins. Co., Id. 275; The 

Vernon, 36 Fed. 116; The Syracuse, Id. 

831; Eastman v. Sherry, 37 Fed. 845; 

Burrow v. Kansas City, Ft. S. & M. R. Co., 

54 Fed. 282; Pinson v. Atchison, T. & S. 

F. R. Co., Id. 465; Lillienthal v. Southern 

Cal. Ry. Co., 61 Fed. 623.] 
[Distinguished in Alexander v. Harrison, 2 

Ind. App. 52, 28 N. E. 119.] 

3. A coui-t of chancery may include in its 
decree, expenses incurred in obtaining neces- 
sary testimony, other than such items as are 
mentioned in the act of congress of 1853 [10 
Stat. 161], regulating fees and costs. 

4. "Where the parties to a chancery suit, pend- 
ing in the United States circuit court, for the 
district of California, for their mutual conven- 
ience, entered into an agreement to take the 
testimony of witnesses for both parties resid- 
ing in Vermont and New Hampshire, before 
a commissioner in the city of New York, with- 
out the formality of a commission, and numer- 
ous witnesses on both sides voluntarily attend- 
ed, and were examined, the court allowed the 
prevailing party a reasonable compensation for 
the travelling expenses of his witnesses so at- 
tending, and adopted the amount fixed by the 
act of 1853, as the measure of the compensa- 
tion. 

[This was an action by Nathan W. Spauld- 
ing against William Tucker and others for 
the infringement of letters patent No. 33,- 
270, granted to complainant September 10, 
1861, reissued April 21, 1863, No. 1,456, for 
an improved mode of inserting detachable 
teeth in circular saw plates. There was a 
judgment for the complainant. Case No. 
13,220. It is now heard upon motion to re- 
tax the complainant's bill of costs.] 

M. A. Wheaton and A. Rix, for complain- 
ant 
Hall McAllister, for defendant. 

a [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 6 Am. Law Rev. 
161, contains only a partial report.] 



SAWYER, Circuit Judge. The defend- 
ant objects to three classes of items includ- 
ed in complainant's bill of costs. Firstly, 
an item of three hundred and sisrty dollars 
for printing evidence. Secondly, sundry 
items of travelling fees of witnesses, who re- 
side out of the district of California, and 
more than one hundred miles from the place 
of hearing, and who, voluntarily, attended 
and testified at the hearing. Thirdly, the 
traveling fees of a large number of witness- 
es, who, at complainant's request, Toluntari- 
ly went from their respective places of abode 
in different states to the city of New York, 
and were examined before a commissioner 
in the presence of the parties and their 
counsel. 

• 1. TJie act of congress relating to costs 
makes no allowance for printing testimony. 
It is,, no doubt, very convenient to have it 
printed. . But, however convenient, it is not 
properly chargeable against the losing party 
as an item of costs. 

There are, doubtless, many cases wherein 
the printing of the testimony would contrib- 
ute so largely to a ready and full compre- 
hension of the case by the judge, as to jus- 
tify the parties in incurring that exti-a ex- 
pense. But the law does not require it, and 
if printed it. must be done voluntarily by 
the partj' desiring it, and at his' own ex- 
pense. Troy Iron & Nail Factory v. Corning 
[Case No. 14,197]. This item must be re- 
jected. 

2. Several witnesses came from the East- 
ern states to testify in court upon the hear- 
ing, and there are items of charge for a sin- 
gle witness, including travel, both waj'S, for 
over five thousand miles travel. 

I do not find the question, as to the right 
of the prevailing partj' to tax against his op- 
ponent, the travelling fees of witnesses, who, 
thus voluntarily attend, when residing far 
beyond the reach of a subpoena, settled by 
any decision of the supreme court. 

There are some decisions upon the point, 
on the circuit, reported. In Whipple v. 
Cumberland Cotton Co. [Case No. 17,515], the 
court allowed the travelling -fees of a wit- 
ness, who resided in Lowell, Massachusetts, 
and who attended at the trial in Portland, 
Maine, whichis presumed to be over one hun- 
dred miles distant. In Prouty v. Draper 
[Id. 11,447], it does not appear whether the 
witness resided out/of the disti-ict, or not. 
The inference, perhaps, is that he did not. 
At all events, this question was not raised 
or discussed. In Hathaway v. Roach [Id. 
6,213], Mr. Justice Woodbury followed the 
practice of his predecessor, as determined in 
Whipple V. Cumberland Cotton Co. [supra]. 

These are the only cases in the national 
courts brought to my notice, in which fees 
for travel have been allowed witnesses, who 
came from a point beyond the reach of a 
subpoena, if such was the ease in these in- 
stances?- Gn the other hand, in Dreskill v. 
Parrish [Case No. 4,076], the court held that 
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fees of a witness who attended voluntarily 
could not be charged against the losing par- 
ty. The court say: "The compensation to 
a witness summoned is allowed. If he at- 
tends voluntarily, or without summons, his 
fees cannot be charged against the losing 
party. The attendance of a witness is vol- 
untary, if he be not summoned." 

Those witnesses living more than one hun- 
dred miles from the place of holding court, 
whose fees were allowed in that case, were 
evidently within the district, and, therefore, 
amenable to the process of subpoena. Wit- 
nesses in civil eases, who live out of the dis- 
trict, and more than one hundred miles from 
the place of holding court, cannot be com- 
pelled to attend. Dreskill v. Parrish [Case 
No. 4,076], and 1 Stat. 335. They cannot be 
lawfully summoned, and, since they cannot 
be required to attend, their attendance is 
necessarily voluntary, even if a subpoena is 
in fact served. This authority, therefore, 
seems to be in point. These cases arose un- 
der the act of 1799, which provided, that 
"witnesses summoned in any court of the 
United States," shall receive five cents per 
mile travelling fees, "from their respective 
places of abode." 1 Stat. 626, § 6. 

A similar decision was also made by the 
same court, in another action, between the 
same parties. Dreskill v. Parrish [supra]. 
Costs in eases at law are now controlled by 
the act of 1853, which provides, that "For 
each day's attendance in court, or before any 
officer, pursuant to laAv, one dollar and fifty 
cents, and five cents per mile for ti-avelling 
from his place of residence to said place of 
trial or hearing, and five cents per mile for 
returning." 10 Stat. 167. [And section 1 
provides that "The following, and no other, 
compensation shall be taxed and allowed." 
Id. 161. Thus, under this provision, no costs 
can be taxed and allowed for any attend- 
ance otherwise than pursuant to law,] - 

The same question arose under this act, in 
Woodruff V. Barney [Case No. 17,986]. and 
after elaborate examination, Leavitt, J., held, 
that, "pursuant to law," means xipon service 
of process, and not voluntarily, upon the re- 
quest of the party, without process; and, in 
this view, I fully concur. The learned 
judge, however, endeavors to distinguish the 
case from AVhipple v. Cumberland Cotton Co. 
[supra], on the ground that, in that case, 
the party was in fact served, although it 
does not appear whether within or without 
the reach of the siabpcena. If it is intended 
to intimate that a service beyond the juris- 
diclion affords a good ground of distinction, 
with due deference to so learned a judge, I 
am unable to recognize it; for, in my judg- 
ment, to be summoned, within the meaning 
of the statute, is to be served with a process, 
which the law recognizes, and which the 
party is bound to obey. The law knows no 
other summons. At all events, I think, un- 

3 [From 4 Fish. Pat. Cas. 633.] 



der the existing statute, to attend, "pursu- 
ant to law," is to attend imder the obliga- 
tory requirements of the law. The party 
may request, but the law^ knows no request. 
It commands, or is silent; and a party who 
attends "pursuant to law," attends pursu- 
ant, or in obedience to, the commands of the 
law. 

But It is probable that, since the contrary 
does not appear, it was only intended to in- 
timate that, in the ease cited, it must be 
presumed that tlie service was within, al- 
though the party resided beyond, the reach 
of the subpcena. Upon this hypothesis, there 
is no inconsistency between the later and 
earlier decisions. However this may be, I 
think, the decisions in Dre.skill v. Parrish 
and WoodrufiC v. Barney [supra], on this 
point, entirely sound. 

The -principle involved in Parker v. Bigler 
[Case No. 10,726], is precisely the same as 
that here maintained. In that case, the 
marshal of the district of Pennsylvania, serv- 
ed a subpoena upon a party living in the 
state of Ohio. The marshal travelled by the 
usual route of travel, one hundred and sixty 
miles, to make the service. ObjecUon to al- 
lowing the marshal's travelling fees was 
made, on the ground that he was not au- 
thorized by law to serve a subpoena that dis- 
tance from the place of trial, without the 
boundaries of tlie district. The objection 
was sought to be obviated, by showing that 
the party lived within one hundred miles 
by an air-line. ilr. .Justice Grier i*efused to 
allow costs for more than one hundred 
miles, on the ground that he could not as- 
sume an air-line for jurisdiction, and a ziz- 
zag for mileage. Thus, he recognized the 
validity of the objection, that the marshal is 
not entitled to fees for serving process upon 
a party, who is under no obligation to obey, 
or without the jurisdiction to Avhicli the pi"o- 
cess extends. If the marshal is not entitled 
■ to travelling fees for doing a voluntary act, 
in serving a void process. I do not perceive 
why tlie witness should be entitled to his 
travelling fees for voluntarily obeying it, 
when served. 

Both, upon principle, and the weight of au- 
thority, I am satisfied that the travelling 
fees of those witnesses who came from other 
states, at the request of the complainant, to 
attend the hearing, and even those who came 
voluntarily, and not in obedience to a sub- 
poena, from a distance within the state, "ought 
not to be taxed as costs against the defend- 
ant. There are no special equitable grounds 
alleged in support of these items. Let those 
items of costs of this class, excepted to by 
defendant, be rejected. 

3. There are some other items of travelling 
fees in this case, to which objection is rdade, 
that stand, in some particulars, upon a dif- 
ferent footing. A large number of the wit- 
nesses examined on both sides reside in va- 
rious towns in Vermont, New Hampshire, 
and other places in that portion of the United 
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States. This was known to both parties, 
nud, with this knowledge, and for the mutual 
convenience of the parties, they, by their so- 
licitors, entered into a written stipulation 
and agreement in writing, to take the testi- 
mony of such witnesses before a commission- 
er in the city of New York, waiving all ir- 
regularity, etc. 

In pui-suance of this agreement, both par- 
ties collected their witnesses from the sur- 
rounding states, and took their testimony in 
Xew York. Although the attendance of these 
witnesses was necessarily voluntaiy, yet, it is 
<'laimed that they came to that place in pur- 
suance of the understanding with the oppo- 
site party, and for his convenience, in part 
and that tlieir reasonable travelling fees 
ought ta be allowed; that this is within the 
spirit of the agreement, under which their 
testimony was taken. The stipulation does 
not, it must be admitted, in express terms, 
provide that the travelling fees should be al: 
lowed as costs against the losing party; and, 
in an action at law, they would doubtless 
have to be rejected. But this is a suit in 
equity, and the question is, whether a court 
of equity can exex'cise any discretion in the 
jnatter; and, if so, whether the allowance 
of the travelling fees of these witnesses, 
would, under the circumstances, be a sound 
exercise of that discretion? 

This distinction suggested, between a court 
of law and a court of equity, seems to be 
expressly recognized in the case of Parker v. 
JJigler, before cited. In that case, it was in- 
sisted tbat certain necessarj'- expenses in- 
curred for models, although not mentioned as 
items of costs in the act of 1853, upon the 
subject, were, nevertheless, properly charge- 
able to the losing party, as a part of the 
"expeusa litis." 

Upon this point, Mr. Justice Grier obsei'ves: 
"This may be tme in a court of chancery, 
where the decree may include any expenses 
which have been necessarily incurred in the, 
suit, for the information of the court, and in 
order to a just decision of the cause. These 
may be imposed on either paiiy, or both, as 
the conscience of the chancellor may dictate; 
yet, in the courts of law, no such discretion 
is given to the court." Parker v. Bigler [su- 
pra]. 

In Woodruff v. Barney, also, the court care- 
fully confines its discussion to "the subject 
of costs, in cases at law." And all the other 
cases cited in this opinion are evidently 
cases at,law. 

The foregoing observations of Mr. Justice 
Grier seem, not only to recognize a judicial 
discretion in a court of equity to determine 
whether costs shall be allowed or not, but 
also to allow costs other than those prescrib- 
ed in the statute upon the subject, according 
as justice and equity may require under the 
circumstances of each particular case. 

In this case, had not the parties consented 
to take the testimony of those witnesses with- 
in easy reach of New York, in the manner 



in M'hich it was done, it would have been 
necessary to send a commission to, or for 
counsel to attend in peraon at, each place, 
where the numerous witnesses resided, at 
great expense and inconvenience to both par- 
ties. 

It Avas, doubtless, deemed more convenient, 
less expensive, or otherwise more advantage- 
ous to enter into the agreement that was 
made, than to pursue the course pointed out 
by the law, or this course would not have 
been adopted. 

The agreement, necessarily, involved the 
payment t>y the parties requiring the testi- 
mony, for the services a,nd travelling ex- 
penses of the vaiious witnesses from theic^re- 
spective places of abode to New York; and 
in making the agreement the parties must be 
deemed to have contemplated and assented 
to the necessary consequences flowing from 
it. The complainant is clearly entitled to 
recover all proper 'costs of suits. This testi- 
mony so taken was impoxiant and necessary 
to his case. Had it been taken in the usual 
mode pointed out by law, he would have been 
entitled to recover the expenses as a part of 
his costs. The other mode was substituted 
by the consent, and in part, at least, for the 
convenience of the defendants themselves; and 
the mode so adopted forbade a coercive at- 
tendance of witnesses, and, necessarily, look- 
ed to a voluntary attendance. I think, there- 
fore, under the circumstances, that the com- 
plainant is entitled to be allowed a reason- 
able sum as costs for his necessary expenses 
in procuring the attendance of such wit- 
nesses, and there being no special circum- 
stances shown, to call for a different meas- 
ure, I know of no better mode of arriving at 
what is reasonable, than to adopt the amount 
fixed by the act of congress as the compensa- 
tion allowed witnesses, who attend upon 
compulsory process. 

The act embodies the result of the judg- 
ment of the membei-s of both houses of con- 
gress, as to what the allowance to witnesses 
should be, and I adopt the statutoiy allow- 
ance which the complainant himself has 
adopted as the measure of the allowance to 
be taxed against the defendants in this in- 
stance. 

The several items of complainant's bill of 
costs, taxed for travelling fees of the several 
witnesses whose testimony was taken in the 
city of New York, and which are objected to 
by defendant's counsel, are allowed, and the, 
objections thereto overruled. 

Let the costs be retaxed in accordance with 
the views expressed in this opinion. 

[For another case involving this patent, see 
Spaulding v. Page, Case No. 13,219. 

[The judgment of this court, as rendered in 
Case No. 13,220, was reversed by the supreme 
court, where it was carried by writ of error. 
13 Wall. (80 U. S.) 453.] 
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Case No. 13,SSS. 

SPEAR V. ABBOTT et al.i 

Circuit Court, District of Columbia. Sept. 21, 
1859. 

PATEXTS— PllACTICE — RULES FOK TAKING TESTI- 
MONY — COMMISSIONEE. 

[1. The rule whicli requires a party to exam- 
ine all his witnesses in chief before closing his 
oponing^ examiuation only applies in a common- 
law tribunal iu jury causes. It is not appli- 
cable iu an interference ease before the com- 
missioner of patents.] 

[2. The power to make regulations for the 
taking of testimony in contested cases in the 
patent office is expressly conferred on the com- 
missioner (Act March 3, 1839, § 12; 5 Stat. .355), 
and is not subject to any control or revision on 
appeal.] 

(3. Priority of invention of a combination of 
features to produce gas-burning stoves award- 
ed to Abbott and Lawrence.] 

[Appeal by James Spear from decision of 
the eommissioner of patents on an inter- 
ference declared, awarding to J. G. AbDott 
and A. Lawrence a patent as prior inventors 
of a certain combination of features to pro- 
duce gas-burning stoves.] 

DUNLOP, Chief Judge. The specifications 
and claims of the parties litigant in this 
case, with the di-a^vings filed in the office, 
show the inventions claimed by appellant 
and appellees to be substantially the same, 
and the question to be decided is, who was 
the prior inventor? If the testimony of Bell 
and Lawrence was legally taken, and prop- 
erly before the commissioner, and before me 
on appeal, there can be no doubt the appel- 
lees have established their priority, as in- 
ventors. It has accordingly been earnestly 
maintained by the counsel for Spear that 
the depositions of these witnesses must be 
ox:cluded. He invokes the protection of the 
rule of practice in the eoui-ts of England and 
this country in the trial of common-law 
causes before a jury, which requires a partj^ 
to examine all his witnesses in chief before 
he closes his opening examination, and for- 
bids afterwards the intfoduetion of any oth- 
er than rebutting proof. This rule in jury 
trials produces order and method and ex- 
pedition in the transaction of business, and 
promotes fairness and prevents fiuud in the 
conduct of common-law causes. It makes 
a paiiy show his hand to his adversary, pre- 
vents his splitting up his proof and retain- 
ing part for reply, and defeats the fraudulent 
purpose, if such exists, to make evidence to 
overcome and fit the defense. But the rule 
has no application in equity, or admiralty, or 
in any other than a common-law tribunal, 
in jury causes. 

The proceedings in the patent office in con- 
tested cases have no resemblance to trials 
at law. The testimony is not taken before 
the commissioner of patents at the place of 
trial, but, as in equity, before a commis- 
sioner, at the place of residence of the wit- 

1 [Not previously reported.] 



nesses, without any compulsory power in 
the patent office to coerce their attendance, 
and who may be scattered over the coun- 
tiy, at remote and distant points from each 
other. The commissioner in the first in- 
stance, and the judge on appeal, decides 
both law and fact without the intervention 
of a juiy. Besides, by section 12 of the act 
of congress of March 3, 1839, the power 
to make regulations for the taking of testi- 
mony in contested eases, in the patent office 
is expressly conferred on the commissioner, 
not subject to any control or revision by the 
appellate judge. In virtue of this power the 
following regulations have been adopted; 
Rule 41: "Upon the declaration of an inter- 
ference, a day will be fixed for closing the 
testimony, and a further day fixed for the 
hearing of the cause. Previous to this lat- 
ter day, the arguments of counsel must be 
filed, if at all." Rule 86: "That before the 
deposition of witnesses be taken, by either 
party, reasonable notice shall be given to the 
opposite party of the time and place, when 
and where, such deposition or depositions 
will be taken, so that the opposite party may 
cross-examine," etc., "and such notice shall, 
with proof of service of the same, be at- 
tached to the deposition or depositions, 
whether the party cross-examine or not, and 
such notice shall be given in sufficient time 
for the appeai-ance of the opposite part}', 
and for the transmission of the evidence to 
the patent office before the day of hearing." 

These rules of the commissioner, made im- 
der the authority of the act of congress to 
which I have referred, give to either of the 
litigating parties the right to take deposi- 
tions, without restraint, up to the day of 
hearing fixed by the office, or to a day near 
enough to give time for the ti-ansmission 
of the evidence to the patent office. While 
these rules are in existence, the parties are 
bound by them, and the judge on appeal 
must give effect to them, and, as the dis- 
puted depositions of Bell and Lawrence have 
been taken in conformation with the rules, 
they are properly and legally in the case. 
I add that the decision and practice of the 
office are in harmony with these rules, and 
the appellees had a right to rely upon them. 
If the rules are abused, and work wrong, 
which I do not mean to say, the commis-, 
sioner has power to alter them, but such al- 
teration could only operate prospectively. 

These witnesses last referred to are not 
impeached, and they prove priority of inven- 
tion for the appellees. It is argued that they 
contradict and falsify Sailor and Smith, the 
former witnesses of appellees, which appel- 
lees cannot lawfully do, as it is against law 
for a party to discredit his own witness; but 
this is not so. There is no contradiction, no 
necessary conflict. Sailor and Smith may 
have tinily stated the time when the inven- 
tion first came to their knowledge, and the 
other witnesses may have testified, also 
truly, to earlier dates, within their knowl- 
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edge. As tlie appellees made their applica- 
tion to the office foi* a patent within two 
years after pei*fecting their invention and 
reducing it to practice, I think the commis- 
sioner properly awarded them a patent; and 
I do this 21st September, 1859, affirm the 
judgment of the commissioner, of date the 
8th day of August, 1859. I herewith return 
all the papers and models to the office, with 
this my opinion and judgment, this 21st Sep- 
tember, 1859. 
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Case Wo. 13,223. 

SPEAR V. BELSON. 

[McA. Pat. Cas. 699.] 

Circuit Court, District of Columbia. Aug., 
1859. 

Patents— Original Invention — Intbrferen-ces— 
Laches. 

[1. The issuance of a patent establishes 
prima fade the patentee's title as an original 
inventor, and he must be considered as such 
even in a subsequent interference proceeding 
in which prior invention by another is shown, 
unless there is proof either positive or pre- 
sumptive that he had- knowledge thereof.] 

[2. It would seem that the statutory bar 
against one who has sold his invention more 
than two years before his application (Act 1839, 
§ 7; 5 Stat. 354) ought by analogy to apply in 
the case of one who conceals his invention for 
more than two years.] 

[Cited in Berg v. Thistle, Case No. 1,337; 
Levering v. jDutcher, Id. 8,553.] 

[3. A delay of over five years in applying for 
a patent, without any reasonable excuse ex- 
cept financial inability during one of the years, 
will bar the right, where a patent has in the 
meantime issued to another independent invent- 
or, with the present applicant's knowledge.] 

[This was an appeal by James Spear from 
a decision of the commissioner of patents in 
interference proceedings between the appel- 
lant and Belson, assignor to Stuart and Peter- 
son.] 

H. Howson, for appellant 
W. E. Whitman, for appellee. 

DUNLOP, Chief Judge. Tlie question of 
jurisdiction has been brought to my notice by 
the appellee. For the reasons assigned by 
the commissioner of patents and Judge ^ler- 
rick in the ease of Babcoek v. Degener [Case 
No. 698], I think this appeal has been prop- 
erly taken, and that I have authority to de- 
cide the case on its merits. It has been most 
elaborately discussed by counsel, and many 
questions of law and fact presented, which I 
need not examine, because, in my judgment, 
the solution of one of the points raised in the 
reasons of appeal will control the decision. 
The vital question in the case is, has Belson 
lost his right to a patent by failing to present 



his claim to the patent office in a reasonable 
time? I assume, in Belson's bebalf, that the 
perforated chamber on the under side of the 
cross-piece in tbe cooking stove is a new and 
useful improvement, and fairly patentable. I 
assume that Belson first discovered it, and 
perfected and applied it practically in his own 
kitchen in Philadelphia in the fall of the year 
1853. In the year 1858, in April and June,; 
Spear patented the same improvement, in 
combination with other devices, without any 
knowledge of Belson's invention.! This must 
be conceded, because there is no proof, posi- 
tive or presumptive, that Spear had such 
knowledge; and the action of the patent of- 
fice in 1858 prima facie establishes his title 
as an original discoverer. They are both, 
then, original discoverers of the same thing, 
Belson being the first of the two in point of 
time; and though Spear first applied to the 
office, and secured the patents, he cannot oust 
Belson or defeat his application unless he 
shows culpable neglect and laches in Belson. 
Belson slept upon his invention from the fall 
of 1853 till the spring of 1859, a period of 
more than five years. He first presented 
himself to the patent office on the 25th of 
May, 1859— "^''igilantibus et non dormientibus 
leges subsei-viunt." This maxim is emphatic- 
ally applicable to the patent code, whose pol- 
icy favors diligence and condemns sloth. Mr. 
Belson had no right to use his invention pri- 
vately for his own gain for five years, and 
then expect and claim a monopoly from the 
public for fourteen years more, as one of the 
inducements and considerations with the pub- 
lic in granting the monopoly is the right of 
the community to have immediate knowledge 
of, and restricted use of, the perfected inven- 
tion, and the free and unrestricted use of it 
at the end of fourteen years. These objects 
can only be attained by requiring the invent- 
or at once to present his perfected invention 
to the patent office, and to patent it. In* Pen- 
nock V. Dialogue, 2 Pet. [27 U. S.] 1, the su- 
preme court say: "If an inventor should be 
permitted to hold back from the knowledge 
of the public the secrets of his invention, &c„ 
it would materially retard the progress of sci- 
ence and the useful arts, and give a premium 
to those who should be least prompt to com- 
municate their discoveries." And in Shaw v. 
Cooper, 7 Pet. [32 U. S.] 323, the same court 
say: "Whatever may be the intention of the 
inventor, if he sufEers his invention to go into 
public use, through any means whatever, 
without an immediate assertion of his right, 
he is not entitled to a patent, nor will a pat- 
ent obtained under such circumstances pro- 
tect his right." Belson suflfered Spear, both 
of them residing in the same city, to patent 
and put in public use the improvement from 
April, 1858, to May, 1859, without any asser- 
tion of his right; The same doctrine is as- 

1 [Letters jKitent No. 19,956 were granted to 
J. Spear April 13, 1858.] 
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serted by the commissioner of patents in tlie 
cases of Ellithorp v. Robertson [Case No. 4,- 
409] and Savaiy v. Lauth [Id. 12,389], affirm- 
ed upon appeal. The seventh section of the 
act of 1839 denies to an inventor who has sold 
his invention before he has applied for a pat- 
ent a right to a valid patent if such sale has 
been made more than two years before such 
application; and I see no reason wliy an in- 
ventor who has concealed his invention more 
than two years, and thereby injured the pub- 
lic, should stand on a better footing than the 
inventor above referred to who sells. The 
statutory bar to the inventor who sells would 
seem by analogy properly applicable to the 
inventor who secretes. Mr. Belson has with- 
held his application not only for more than 
two years, but for more than five years. His 
delay, in my judgment, for this long time 
amounts to gross and culpable negligence, 
and forfeits his right to a patent, unless satis- 
factorily accounted for. 

Let us now look for a moment at the ex- 
cuses assigned by him for this delay. If the 
statutory bar is properly applicable by anal- 
ogy, as above suggested, then it cuts off all 
excuses, good or bad; but if I am wrong in 
this, let us turn to his excuses. Belson, on 
his re-examination by Stuart and Peterson, in 
answer to fourth interrogatory, says; "The 
reason I did not malie application in 1853 
was the inability, not having sufficient money 
to invest." But tliis inability did not exist in 
1854 and the fall of 1853, when the invention 
was perfected and in use in Philadeli)hia; at 
least he does not say so; and thus by his 
own showing he was then (in 1853-1854) with- 
out any excuse. Again, Belson says: "In 
185G I should have made application at that 
time but for R. D. Granger being about the 
establishment of Stuart and Peterson; he and 
myself at that time were not on good terms. 
Knowing that he had a great influence with 
the firm of Stuart and Peterson, I was under 
the impression that he might make it appear 
to them, had I succeeded in getting a patent 
in my own name, without their knowledge of 
the same, he might have made it appear that 
I was not looking to my employers' interests." 
This is a most flimsy excuse, and certainly 
no foundation for any judicial action. It is 
all suspicion and conjecture on the part of 
Belson, without any proof, and assails Gran- 
ger and Stuart and Peterson, by imputing to 
them unworthy motives and the unlawful de- 
sign to obstruct Belson in the exercise of his 
undoubted rights. No such imputations can 
be listened to in the absence of proof to main- 
tain them. I think that the lionoiable com- 
missioner erred in awarding a patent to Bel- 
son, and that his decision of the 21st July, 
1859, be, and the same is hereby, reversed. 
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Case K"o. 13,SS4. 

SPEAR et al. v. NEWELL. 

[2 Paine, 26T.] i 

Circuit Court.2 

Account — Partneiis — Gkounds of Actiox — 
Pleadikg. 

1. At common law, joint partners may sus- 
tain an action oE account against each other 
when the proceeds of the partnership business 
have been received by one of the partners, and 
he refuses to account for the same. But this 
action has almost totally fallen into disuse; a 
bill in equity being a more convenient and suit- 
able proceeding for the settlement of partner- 
ship accounts. 

2. This action could be sustained against a 
bailiff, a receiver, a guardian in socage, as 
well us against a partner who had received 
moneys belonging to the partnership, and re- 
fused to account. But as it lay only on the 
ground that money, or its equivalent, had come 
to the hands of the defendant to be accounted 
for, it could not be maintained against a dor- 
mant partner who receives nothing, and has 
therefore no account to render. 

3. Where, tlierefore. A., B. & C. entered into 
partnership in paper-making, under an agree- 
ment reciting the purchase and transfer of a 
lease for a term of years to them as tenants in 
common, the one-half of all the interest in said 
lease, together with one-half the benefit of 
twenty-five hundred dollars rents, already ad- 
vanced on the same, to be owned and held for 
the use and benefit of A., and the other half 
to be the property of B. & C; and the agree- 
ment further provided that B. & C. should fur- 
nish all the stock and materials of every de- 
scription on their own private account and rt^ 
sponsibility — pay all the expenses, and take 
charge of and conduct the business, the busi- 
ness +o be done for the mutual profit and loss 
of the parties according to their respective in- 
terest; it was held, that an action of account 
brought by B. & C. to have a settlement of the 
partnership concerns, and to compel A. to con- 
tribute his proportion, could not be sustained. 

[Cited in Carlin v. Donegan, 15 Kan. 498.] 

4. And where B., one of, the partners, (A. be- 
ing present and consenting thereto,) sold the 
stock and materials of the partnership to a 
new company consisting of A. and some third 
persons, and charged the same on the bool^s of 
A., B. & C. to the new company, and credited 
the old company with the same amount, it was 
held, that as an absolute sale had been made to 
the new company, and that company charged 
with the amount, the transaction was closed, 
and no longer open to be accounted for by A. 
Nor, even if A. were accountable for that spe- 
cific property, would it authorize the going into 
the partnership accounts generally. 

5. It is a settled rule of the action of account, 
that nothing can be pleaded before the auditors, 
contrary to what has been previously pleaded 
and found by the verdict. 

[Cited in Quayle v. Guild, 91 III. 390.] 

At law. 

THOMPSON, Circuit .Justice. The agree- 
ment under which the parties entered into 
partnership, is dated 14th Oct., 1828; and aft- 
er reciting the purchase and transfer of a cer- 
tain lease for the term of ten yeai-s, executed 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [District and date not given. 2 Paine in- 
cludes cases decided from 1827 to 1840.] 
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"by Heniy Barclay to one Ezra C. "Woodliull, 
and transferred by several assignments to the 
parties to this suit, as tenants in common, 
and that the one-half of all the interest in said 
lease, together with one-half of the benefit of 
t\\'enty-five hundred dollars, rents already ad- 
vanced on the same, Is now owned, and is for 
the use and benefit of the said Newell, and 
the other moiety of all the interest in the said 
lease and rents advanced, is the property of 
the said Spear, Carlton & Co., the said 
agreement then provides that Spear, Carlton 
& Co., are to provide all the stock and mate- 
rials of every description on their own private 
account and responsibility, and pay all the ex- 
penses for canying on the business of paper- 
making, and keep the mill in constant opera- 
tion night and day; they also to take charge 
of the mill, and sell all the paper, and keep a 
proper account of the same, which shall be 
subject to the inspection of Newell, and every 
three months render an account of the con- 
cern, if required by the said Newell. And in 
■consideration therefor, Newell agrees to allow 
them to retain in their hands certain commis- 
''sions stipulated in the agi-eement: the busi- 
ness to be done for the mutual profit and loss 
of 'the parties, according to their interest in 
the establishment: the partnership to be dis- 
solved by any one of the partners, on giving 
notice thereof. The business having been car- 
ried on for some time under this agreement, 
unsuccessfully, the present is an action of .ie- 
count brought by Spear, Carlton & Co., to have 
A settlement of the partnership concerns, and 
to compel Newell to contiibute his proportion 
of the loss sustained; and the first question is, 
whether an action of account can be sustained 
for this purpose? There can bQ,no doubt that 
at common law joint partners may sustain this 
action against each other when the proceeds 
of the partnership business have been received 
l)y one of the partners, who refuses to account 
for the same.3 But it is equally ti-ue, that 

3 McJIurray v. Kawson, 3 Hill, 59. At com- 
mon law, the action of account lies against 
guardiaus iri socage, bailiffs and receivers; and 
in favor of trade, by one merchant against an- 
other. By statute, it lies against 'a joint tenant 
or tenant in common of real estate for receiv- 
ing more than his jnst share or proportion. 1 
Bev. St. 7o0, § 9. This statute also gives an ac- 
tion of assumpsit for money had and received. 
The older statutes from wliich this revision 
was taken, required that the defendant should 
he charged as bailifiE. 1 Rev. Laws 1813, p. 
t)0. When tlie defendant is charged as bailiff, 
the declaration specifies the particular goods 
of which he had the care and management; 
and when the action is brought by one joint 
tenant or tenant in common against another, 
the dechiration states the relationship between 
the parties,' and alleges that the defendant re- 
ceived nioi'e than his just share and propor- 
tion. Hacliwell v. Eustman, Cro. Jac. 410; 
Baxter v. Hozier, 5 Bing. N. 0. 288; Jor- 
dan V. Wilkins [Case No. 7,526]; Godfrey v. 
Saunders, 3 Wils. 73; Tawdin v. Lavie, 1 Lil. 
Ent. 13; 1 Went. PI. 81-89; 3 Chit. PI. 1297; 
and see Wheeler v. Home, Willos, 208. When 
the defendant is charged as receptor denario- 
rum, although the writ is general, the count 
must be special, statinj; by whose hands the 
money was received. Co. Litt. 12Ca; Fitzh. 



the action has almost totally fallen into disuse, 
especially where there exists a court of chan- 
cery. A bill in equity seems to be considered 
a more convenient and suitable proceeding for 
the settlement of partnership accounts. -i But 

Nat. Brev. 118, F; Burdet v. Thrule, 2 Lev. 
126; Heme. Pi. 11, 13; 1 Mod. Ent. 48. 49; 
1 Lil. Abr. 20, 22; Vin. Abr. "Account," W & K; 
Com. Dig. "Accompt," A, 4, and E, 2; James v. 
Browne, 1 Dall. [1 U. S.] 339; Jordan v. Wil- 
kins [supra]; Bull. N. P. 217; Walker v. 
Holyday, Comyn, 272; Andrews r, Thornton, 
1 Lil. Ent. 12. But there is said to be an 
exception to this rule, when the action is be- 
tween partners. See. per Powell, J., in Bishop 
V. Eagle, 11 Mod. 186. 

* To sustain a bill for an account there must be 
mutual demands, not merely payments by way 
of set-off; but there must be a series of trans- 
actions on one side and of payments on the 
other. Porter v. Spencer, 2 Johns. Ch. 169; 
Smith V. Marks, 2 Rand. [Va.] 449. A cred- 
itor having obtained a judgment against an 
executor as such, and sued out a fi. fa. de 
bonis testatoris, which proved ineffectual, may 
either resort to his action at law to establish 
a devastavit, or file a bill in equity against the 
executor and legatees for an account of as- 
sets and proportional contribution to pay the 
debt. Sampson v. Payne, 5 Munf. 176. Ad- 
vances made by a father to a daughter who 
had conveyed her estate to him, and which 
the court set aside as improperly obtained, will 
be decreed to be ■ accounted for. Slocumb v. 
Marshall [Case No. 12.9531, Cir. Ct. Pa. Oct.. 
1809. Vide Whart. Dig. Supp. tit. "Equity." 
Every bailment is not a trust, involving an ac- 
count in equity. Baker v. Biddle [Case No. 
764]. Stale demands are not favored in equity 
when the party acquiesces for a length of time 
and sleeps on his rights. Baker v. Biddle [su- 
pra]. Where one is enjoying a right adverse- 
ly to another, but the latter tacitly assents and 
acquiesces, the party shall have no account be- 
yond the filing of his bill. Roosevelt v. Post, 1 
Edw. Ch. 579. Alitor, where there has been 
any fraud, or wilful acts of the party in posses- 
sion, by which the plaintiff has been prevented 
from calling for an account, or from taking 
measures to establish his right. Id. So, if the 
person in possession be a trustee, guardian, 
bailiff or agent, he will be held to account from 
the period the plaintiff's title accrued, unless 
protected by the statute of limitation. Id. 
Long and Majestre carried on trade as part- 
ners with the funds of Long, in the nam^e of 
Majestre, who, without any dissolution of' the 
partnership or without rendering any account 
to Long, afterward, without Long's consent, 
entered into partnership with Tardy, and car- 
ried into the new concern all the funds of the 
former partnership. On the death of Jlajestre, 
(who died intestate,) Lonjr filed a bill against 
M.'s administrators and Tardy, his surviving 
partner, for discovery and account. Held, that 
Long was entitled to an account from Tardy of 
the transactions and profits of the partnership 
between him and Majestre, and of the personal 
estate of the intestate in his hands. Long v. 
Majestre, 1 Johns. Oh. 305. A master carpen- 
ter having been employed to build a house for 
G.. and the terms of the contract being ex- 
pressed in two agreements between the parties, 
which were left in the hands of G., the em- 
ployer brings an action against G. on the agree- 
ments, and his counsel finding it necessary, and 
it being in fact necessary to have copies of the 
agreements in order to frame his declaration, 
requires G. to furnish copies thereof; G. re- 
fuses to furnish them, whereupon S. dismisses 
his action at law upon the agreements, and 
files a bill in equity praying an account and a 
decree for the balance due for the work done. 
Held, that the case is properly relievable in eq- 
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this action of account lies only on the ground 
that money, or what is equivalent, has come 
to the hands of the defendant to he accounted 
for. Vin. Ahr. "Account," F, 1. And it is of 
importance in the administi-ation of justice, 
that the fonn of actions which originate in 
j?ood sense and public convenience, should he 
kept in view and not he confounded. [Ozeas 
V. Johnson] 4 Dall. [4 TJ. S.] 434. This action 
could he sustained against a bailiff, a receiver, 
a guardian in socage, as well as against a 
partner who has received monej's belonging 
to the partnership, and refuses to account. 1 
Inst. 172; Com. Dig. tit. "Account," E, 2; Wil- 
les, 208. But the action will not lie in favor 
of the guardian against his ward, nor in favor 
of a bailiff against his employer. Vin. Abr. 
"Account," 0, 2; B, 8; D; Com. Dig. "Ac- 
count," B, 2. This shows that the action lies 
only against a paity who may be called upon 
to account; and if a partner has received noth- 
ing, there can be nothing for which he has to 
account. Under this view of tlie action, it is 
not perceived how the action can be main- 
tained against a dormant partner; he receives 
nothing, and of eoui-se can have no account to 

uity. Sturtevant v. Goode, 5 Leigh, 83. No 
time short of twenty years has ever restrained 
courts of equity from enforcing an account in 
favor of a legatee against an executor or his 
representatives. Salter v. Blount, 2 Dev. & 
B. 218. An assignee of an executor, or of the 
administrator of an executor, cannot he called 
to an account by the legatees, where there is 
no fraud or collusion, even though the assets 
could be traced and identified. Rayner v. Pear- 
sall, 3 Johns. Ch. 578. Where an executor re- 
turns an inventory of debts due the estate, 
without stating tliem to be desperate or doubt- 
ful, he will be held responsible for them, un- 
less he can show that there were set-offs against 
them or that the debtors were insolvent, so that 
the debts could not be collected. Graham v. 
Davidson, 2 Dev. & B. 155. In the view of a 
court of equity all debts are of equal dignity; 
because all debts are equally due in conscience. 
But it is not so at law; and a court of equity 
in decreeing payment by an executor or admin- 
istrator of his testator or intestate must respect 
the order of preference established at law, for 
otherwise it might compel him, who is liable 
only* by reason of the assets in his hands, to pay 
the debts of the deceased out of his proper 
goods. Benbury v. Benbury, 2 Dev. & B. Eq. 
235. In general, wherever a plaintiff's bill 
renders an account necessary, the account 
sliould be ordered for both parties, and both 
become actors, so that if a balance be found 
due to the defendant, it ought to be decreed to 
him. Payne v. Graves, 5 Leigh, 561. And see 
when a bill for an account will not lie and when 
barred by laches. Bassett's Adm'r v. Cunning- 
ham's Adm'r, 7 Leigh, 402. Chancery will not 
minutely examine every item in the settlement 
of voluminous accounts, to find errors, where 
none are specified by the parties. Caldwell's 
Ex'r V. Kinkead, 1 B, Mon. 228; s. p., 2 B, ilon. 
2. Where an agent has diily and fairly account- 
ed with his immediate and authorized principal, 
he is not bound to account over again to a per- 
son beneficially interested, or standing in the 
relation of cestui que trust to the principal. 
Tripler v. Olcott, 3 Johns. Ch. 473. As where 
P. made a bill of sale of a ship, then on her 
voyage, and of freight to be earned, to L., 
which was absolute on the face of it; and L. 
sent to 0., the master of the ship, a copy of a 
bill of sale, with a power of attorney, and in- 
structions to him as to the disposition of the 



render. According to the terms of this part- 
nership Newell had no active concern in eai*- 
rying on the business, or in selling or dispos- 
ing of the paper; that was to be done solely 
by the other partners, and Newell could not 
have been in the receipt of any of the partner- 
ship effects; he stood in the chamcter of a 
dormant partner; and his copai'tners, who car- 
ried on the business, received their compensa- 
tion for so doing in commissions. Such are 
not only the terms of the partnership, but the 
aiiditors find expressly that no part of the 
property, or the avails thereof mentioned iii 
the account, ever came to the hands or posses- 
sion of Newell; but that the object and effect 
of the action, if sustained, must be to recover 
of the defendant a contribution of one-half of 
the loss sustained by the plaintiffs in prose- 
cuting the business contemplated by the con- 
tract. And the auditors fuither report, that 
defendant objected to having the accounts tak- 
en and settled xmder this fonn of action; but 
the objection was overruled, and the auditors 
proceeded to hear the proofs, and found and 
reported that the amount of one-half the loss 
was .i;2,046 32, which, with interest, §523 50^ 

property, and O. considering L. as the owher 
from that time, acted as his agent, and after- 
ward accounted to him for the proceeds of the 
freight, &c.; it was held that O. was not ac- 
countable to F. as having a resulting trust, 
though some of the letters from L. to O. inci- 
dentally mentioned that the bill of sale was 
intended to secure O. for certain advances and 
responsibilities, there being no fraud or collu- 
sion between L. and O. Id. Where the su- 
percargo and agent of a merchant here deliv- 
ers goods to a merchant abroad, for sale, and 
the agent settles with the merchant abroad, ac- 
cording to the account stated by him, with full 
knowledge of all the facts, without any fraud 
or imposition, the principal here is boimd by 
the act of his agent, and is concluded from any 
further claims against the merchant abroad, es- 
pecially after having kept the accoimt for sev- 
eral years without making any objection to it. 
Murray v. Toland, 3 Johns. Ch. 569. The as- 
signees of a bankrupt partner, under a sepa- 
rate commission, as tenants in common with 
the solvent partner, and having got possession 
of the partnership funds, the solvent partner 
cannot call them out of their hands or compel 
them or the partnership debtors, who settled with 
them, to account, ilurray v. Hurray, 5 Johns. 
Gh. 60. An assignee of an assignee of a copart- 
ner, in a joint purchase and sale of lauds, may 
sustain a bill in equity against the other copart- 
ner and the agents of the concern, to compel a, 
discovery of the quantity purchased and sold, 
and for an account and distribution of the pro- 
ceeds. Pendleton v. Wambursie, 4 Craneh [8 
U. S.] 73. A partial devisee has no right to call 
an executor to a general account of the estate, 
though he may as to the fund in which he is in- 
terested. Clifton V. Haig's Ex'r, 4 Desaus. Eq. 
345. An account may he decreed between part- 
ners, with payment to any partner of his surplus 
disbursements and profits. Collins v. Dickinson, 
1 Hayw. [N. C] 240. A party applying to a 
court of equity for an account subjects him- 
self, though plaintiff, to a decree for a balance 
found due from him to the defendant. Hill 
V. Southerland'si Ex'rs, 1 Wash. [Va.] 128; 
s. p., Fitzgerald v. Jones, 1 Munf. 150. An 
account will not be ordered betn'een co-defend- 
ants, unless it be necessary to a final settle- 
ment, and one, at least, of the parties interest- 
ed, request it, Craig v. Craig, Bailey, Eq. 
102. 
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amounted in the whole to ?2,5G9 S3; which 
they reported to he due from the defendant to 
the plaintiffs. The declaration avers the ex- 
istence of the partnership from the 14th of 
October, 1828, to the 16th of June, 1829, and 
that the parties were jointly concerned in con- 
ducting and carrying on the business; and 
that during that time Spear, Carlton & Co. 
•advanced, for the benefit of the company, $10,- 
000, for which they have been in no way in- 
demnified and paid; and that during that time 
the said Newell received ?5,000 over and 
above his shai-e of the said property and con- 
cern, and that he has always refused to ac- 
count with them or pay them the sum justly 
due them upon the said partnership concern. ' 

The defendant pleads: 1st. That he was 
not a partner, &c; and 2d. Denying that 
plaintiffs had made any advances for the 
partnership concern, or that he had received 
any money or other thing from the said pre- 
tended partnership, or refused to account 
with or pay over to the plaintiffs any sum 
of money or other thing upon said partner- 
ship concern. 

Upon the ti-ial of their issues before a 
jury, the plaintiffs gave in evidence the 
written articles of agreement, and also prov- 
ed that during the continuance of the part- 
nership they had advanced for stock and 
materials .$40,000; that they had sold all the 
paper made at the mill, and received the' 
proceeds according to the account annexed. 
And it was also proved that upon the dis- 
solution of the partnership. Spear, one of 
the plaintiffs, (the defendant Newell being 
present and consenting thereto,) sold the 
stock and materials of the said partnership 
then on hand, to the amount of about $1,- 
400, to a new company, consisting of the de- 
fendant and some third persons, and char- 
ged the same on the books of Spear, Carl- 
ton & Co., to the said new company, and 
credited the old company with the same 
amount. Upon this evidence a verdict was 
found for the plaintiffs; and auditors were 
thereupon appointed to take the accounts; 
and upon the coming in of their report, ex- 
ceptions were taken, and the case now comes 
before the court upon these exceptions. 

The principal difficulty in this ease grows 
out of this verdict. For, independent of 
that, the facts and circumstances of the 
ease, and tlie report of the auditors, show 
veiy clearly that the defendant has not re- 
ceived any of the money or property of the 
partnership for which he can be called upon 
to aceoimt in this form of action. There are 
two judgments in the action: the first judg- 
ment is, that the defendant do account, usu- 
ally called a judgment quod computet, which 
is in the nature of an award of the court, 
and interlocutory only, and not definitive. 
It is, however, considered essential that this 
judgment should be entered (3 Wils. 88), and 
would seem to imply that the defendant was 
liable to be called upon to account; but the 
judgment quod computet being interlocutory 



only, must be under the control of the court, 
and subject to be set aside if improperly 
entered; it is rather matter of form, for Uie 
purpose of referring the cause to auditors. 
The declaration avers, that the defendant 
had received ?5,000 over and above his share 
of the partnership property; and the only 
evidence to sustain, in any manner, the ve]'- 
dict and interlocutoi-y judgment, was, that 
the stock and materials of this company, io 
the amount of about §1,400, was sold to a 
new company consisting of the defendant 
and some third persons, and for which it 
was probably supposed, upon the trial, that 
the defendant ought to be accountable. But 
this view of the case cannot be sustained, 
for, it was an absolute sale made to the new 
company, and that company charged witli 
the amount, and credit given for the same on 
the books of Spear, Carlton & Co. It was. 
therefore, a transaction closed, and no long- 
er open to be accounted for by the defend- 
ant; but, admitting that the defendant was 
accountable for that specific property, it 
could not authorize the going into the ac- 
counts of the partnership generally, as the 
auditors have done. Not only is no notice 
whatever taken by the auditors of the prop- 
erty thus had by the defendant "as one of the 
new company, but the auditors find express- 
ly that no property of the partnership ever 
came to the hands or possession of the de- 
fendant. 

It is admitted to be a settled rule of this 
action, that nothing can be pleaded before 
the auditors contrary to what has been pre- 
viously pleaded and found by the verdict. 
3 WUs. 88. But to confine the inquiry be- 
fore the auditors, to the particular property 
which, it appeared upon the trial before the 
jury, had come to the possession of the de- 
fendant, would not be contrary to what is 
found by the verdict: and, indeed, the ver- 
dict, as entered, must be deemed to have 
been talcen, subject to the opinion of tlie 
eouit; and would doubtless have been set 
aside, if application for that purpose had 
been made before the appointment of au- 
ditors. 

We are, accordingly, of opinion, that the ac- 
tion of account cannot be sustained in this 
case, and that the report of the auditors 
must be set aside. 

NOTE. Authorities cited on the argument: 
Co. Inst, 172, cited in Selw. N. P., now said to 
be the foundation of the action of account. 
Com. Dig. tit. "Action," B; Willes, 208; Vin. 
Abr. tit, "Action of Account"; 1 Vt. 97; s. c. 
1 Aikin, 145. To show what partners can 
maintain such action: Selw. N. P. 5; Cro. Eliz. 
830; Cro. Car. 116; 3 Wils. 113; Gow. Partn. 
83; 3 Bin. 319; 2 Cow. 425; 1 Bin. 193; 
[James v. Browne] 1 Dall. [1 U. S.] 339; Gow. 
S3; 2 Chip. 95, 91; Co. Litt. 172a; [Ozeas v. 
Johnson] 4 Dall. [4 U. S.] 435; 6 Vt. 27. The 
foundation of this rule, where the action of ac- 
count will lie, is Md down in Coke. Defend- 
ant not concluded by the judgment to account. 
This is mere matter of form, and the cause goes 
to auditors, and their report is considered in 
the nature of a special verdict. 1 Chit. PI, 243. 
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Case Wo. 13,326. 

SPEED v. SailTH. 

110 Int. Rev. Rec. 157: 3 Am. Law Rev. 779; i 

16 Pittsb. Leg. J. 219; 2 Am. Law 

T. Rep. U. S. Ots. 149.] 

Circuit Court, S. D. Mississippi. 1869. 

Wak— CojoiEKCiAL Relations— PROOLA>rATiox of 

PbESIDEST — IXTBBXATIONAI. LaW — PROBATE 

Courts — Jceisdiction. 

1. The proclamation of the president of 
April 19, IS 61 [12 Stat. 1259], did not interdict 
commercial intercourse between the citizens of 
the states in rebellion and those of the other 
states. 

2. Contracts made prior to July 13, 1861, 
were not invalidated by the operation of the 
principles of international law. 

3. Construction of the statute of Mississippi 
touching: jurisdiction of probate courts, guard- 
ian ad litem. ,&c. 

HILL, District Judge. This bill in equity 
was filed by the complainant against the de- 
fendants for the foreclosure of a mortgage 
executed by the defendant, B. D. Smith, on 
the 1st day of May, 1861, to secure the pur- 
chase money by the defendant to complain- 
ant for the Lauderdale Springs property, sit- 
uated in I^auderdale couutj', in said Southern 
district. 

The pleadings and proof show the following 
facts: Thomas Adams was the OAvner in fee 
of said property and died intestate. Upou 
his death, the propertj^ descended to his three 
minor children, subject to the right of dower 
of his widow, who, with her said minor 
children, returned to Louisville. Ky.. to the 
house of complainant, the brother of the wid- 
ow, and imele of the minors. C. H. Minge, a 
friend of the family, was requested to take 
out letters of guardianship from the probate 
court of Lauderdale county, for the minor 
children, and to procure a decree from said 
<*ourt. and sell said ijroperty, as it was going 
into dilapidation and waste, being valuable 
only as a watering place and summer resort 
for health and pleasure. The letters were 
granted, decree obtained, and sale made as 
requested, the purpose being to transfer the 
proceeds to Louisville, to be placed under the 
control of the mother of the minors, as their 
guardian. The "oidow relinquished her right 
of dower before the sale. The complainant 
at the sale became the purchaser, at the price 
^,000: the sale was confirmed by the court, 
and deed made bj' the guardian to complain- 
ant. In August, 1860, through said Minge, 

1 [3 Am. Law Rev. 779, contains only a par- 
tial report.] 



acting as his agent, complainant contracted 
to sell said property to said Smith for the 
sum of $10,000, payable in three annual in- 
stalments, with 8 per cent, interest. It was 
fm'ther agreed in that contract that when 
complainant executed a deed for the lands 
and improvements. Smith would execute his 
notes for the payment of the purchase money 
and a mortgage on the property to secure the 
same. Two deeds were made, which were 
not accepted, for the alleged reason that the 
acknowledgments were not sufficiently attest- 
ed; one of which was that the state of ilis- 
sissippi had ceased to be one of the states in 
tlie Union, and the acknowledgment should 
be made and attested as provided for deeds 
made in a foreign coimtry. A deed was made 
in April, 1861, which was accepted, and the 
notes aiid mortgage executed by Smith ac- 
cording to said contract. Smith went into 
possession immediately upon the making of 
the contract, and remained in possession until 
October, 1864, when he sold and delivered 
possession to Hulburt, Stm'ges, and others. 
No part of said purchase money was paid in 
any manner until about the time, or after the 
sale, by Smith. Smith offered to pay the 
notes in Confederate treasury notes to Leach- 
man, the attorney employed by iliuge to pre- 
pare the deeds and to transact the business. 
The notes and mortgage were to have been 
sent to complainant at Louisville, Ky., but 
before it could be done, after their execution, 
intercourse between Mississippi and Louis- 
ville became somewhat hazardous; and they 
remained in the possession of Leachman, 
without any instructions from complainant, 
either to him or Minge, in relation to them. 
Complainant having engaged actively on 
the side of the United States in the war then 
being commenced between the Confederate 
States and the United States, no further com- 
munication was had between complainant and 
Minge or Leachman until after the close of 
the war. 

When the proposition to pay in Confederate 
money was made, Leachman declined accept- 
ing it, believing that it would be worthless, at 
least to complainant. Smith threatened that 
if it was not accepted he would report the 
debt to the Confederate authorities, and have 
it confiscated, so that complainant would get 
nothing. Minge, who was the client of Leach- 
man, directed him to accept it, saying that he 
had full confidence in the success of the Con- 
federate cause, and would vest it in Confed- 
erate bonds, or in the purchase of cotton, and 
in that way save it for the minor children. 
Upon this instruction Leachman accepted the 
Confederate notes at par, and wrote a receipt 
across the face of the notes, acknowledging 
payment, and that it was in full satisfaction 
of the mortgage, and delivered the notes to 
Smith, but no satisfaction of the mortgage 
was entei'ed on the record where the mort- 
gage was recorded. The treasury notes re- 
ceived from Smith were paid over to Minge 
or his agents; what disposition was made of 
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thorn by Minge is not sliown. Minge died 
soon after the iiayment was made. 

Soon after Hulburt and others purchased 
from Smith, they sold the property to the trus- 
tees of the oiijhans' home, a benevolent asso- 
ciation, and were to receive in payment the 
siun of §30,000 in Confederate treasury notes, 
but only paid $10,000 in that em-n-eney. The 
trustees immediately "went into possession, 
having received the bond of the vendors, con- 
ditioned that a good and sufficient title should 
be made upon the payment of the balance of 
the purchase-money. After the close of the 
war Hev. Mr. Teasdale, the financial and 
business agent of the orphans' association, 
was in the eitj' of Louisville making appeals 
to the citizens for aid in support of the in- 
stitution. The complainant called on him, 
and stated that he had not received payment 
for the property, and that the trustees had 
best not make any further payments of the 
notes given by Smith to him. After this in- 
teniew Hulburt and others, and the trustees 
agreed that the remaining purchase-money 
should be discharged by the payment of ?7,- 
000 in United States treasuiy notes, a part of 
which was paid. After complainant had em- 
ployed counsel to bring this suit, the counsel 
informed Teasdale, who was still the agent 
of the trustees, that he was instructed to 
bring suit to subject the property to the 
payment of the purchase-money due complain- 
ant, and that the tnistees had better not make 
any further payments to Hulburt and others 
until the matter was settled. Teasdale stat- 
ed that the trustees were safe; that they had 
a good bond for title, and would pay the re- 
maindei', which they have since done. Smith 
has been adjudicated a bankrupt. The bill 
does not seek a decree against any of the de- 
fendants, so as to render them personally lia- 
ble, but that the amount due shall be paid 
as the court may direct, and in default liiat 
the property be sold, and the proceeds applied 
to the payment of the amount due. Four 
points of defence are relied on by defendants. 

(1) That the title obtained by complainant 
at the guardian's sale is defective, for the 
reason that no guardian ad litem was appoint- 
ed for the minors, and the report was not 
made to the first term of the court after the 
sale, but to a subsequent tenn. 

(2) That the notes and mortgage deed, as 
well as the deed from complainant, were exe- 
cuted after the commencement of the war 
between the United States and the Confeder- 
ate States, and that at the time the complain- 
ant, was a citizen and resident of the state 
of ICentucky, one of the states in the Union, 
and that said Smith was a citizen and resi- 
dent of the state of Mississippi, one of the 
states then engaged in war against the Unit- 
ed States, and that according to the law of na- 
tions all commercial Intercourse was then 
prohibited between the citizens of the state of 
Kentucky and Mississippi, and \herefore the 
contract was illegal and void. ■ 

(3) That the payment made to Leaehman, 
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the attorney for Minge, the alleged agent of 
complainant, whether or not by complainant's 
knowledge or consent, was nevertheless a good 
payment; that is, that it was a complete exe- 
cution of the contract, and will not now be 
disturbed. 

(4) That the defendants who hold under 
Smith are bona fide purchasers without notice, 
and cannot be affected by any equities exist- 
ing between complainant and Smith. These 
different points of defence will be considered 
in the order in which they are stated. 

1. The statute does not require in such case 
the appointment of a guardian ad litem. It 
requires that the three next of kin to the 
minors shaJl be summoned, provided they re- 
side in the state. None such reside in the 
state; but the court, out of abundant cau- 
tion, caused publication to be made citing the 
next of kin. The probate court had full and 
ample jurisdiction over the estate of the 
wards, with power to direct a sale of the 
property if deemed most in interest of the 
minors, and consequently all the presumptions 
in favor of the validity of the proceedings 
must be made in this coui*t that are given to 
those of other courts of general jurisdiction. 
It is unlike the special jurisdiction given by 
statute to the probate court to subject lands 
descended to the heir-at-law to the payment 
of the debts of the decedent from whom they 
descended; in such case all that the statute 
requires must affirmatively appear from the 
record. The proceedings of the probate court 
must be held valid until by proper proceed- 
ings they have been set aside. Besides, the 
parties have not been evicted, and have a 
waiTanty of title. 

2, The general rule is, that when a war 
commences between two separate and inde- 
pendent nations, commercial intercoui-se be- 
tween the people of the nations so at war is 
interdicted, and for two -easons: (1) Those 
of one nation might furnish means to the oth- 
er to carry on tlie war; (2) information ben- 
eficial to the one and injurious- to the other 
might thereby be imparted. But the govern- 
ment so at war may relax these rules, and 
when such intercoui-se is permitted, con- 
tracts, otherwise 'illegal, will be valid. 

The late war, being a rebellion by the peo- 
ple of a portion of the states against the gov- 
ernment and authority of the United States, 
only had the effect of interdicting commer- 
cial intercoui"se between the inhabitants of 
the sections at war, when so declared by the 
president of the United States, in his procla- 
mation of the 16th of August, 18G1, made in 
pursuance to the act of congress approved 
the IStli of July, 1801. The proclamation of 
April 19, 1861, establishing the blockade of 
the ports of tlie United States in the states 
mentioned therein did not interdict commer- 
cial intercourse between the citizens of the 
states in rebellion and those of the other 
states. That proclamation was for a twofold 
purpose: (1) to prevent importations without 
the payment of impost duties; and (2) to pre- 
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vent the insurgent states from procuring the 
means to cany on the war. This was put- 
ting up the outside fence for the reasons 
stated, but the partition or cross fence be- 
tween the states in rebellion and the other 
states was not put up until the proclamation 
of August. The deed from the complainant 
to said Smith was executed in April, 1861, 
and the notes and mortgage, 1st of May, 
1861. At this time, and for some time aft- 
erwards, the mails of the United States 
were transmitted from the St. Lawrence 
to the Rio Grande. The telegraph commu- 
nicated the information from New Orleans 
.to Boston. No interference had then been 
^made by the United States with the com- 
merce and trade between the citizens of the 
different' states then engaged in rebellion 
with those who remained loyal to the Union. 
The rebellion having been unsuccessful, the 
citizens of the states who engaged in it are 
estopped from setting up any act of the as- 
sumed new goverameut as a defence to any 
agreement or contract entered into with a 
citizen of one of the loyal states otherwise 
binding and valid. Had the rebellion been 
a success, then a different rule would have 
prevailed. From the above principles it will 
he seen that this point of defence cannot 
be maintained. 

3. There is no evidence that the payment 
made in Confedei-ate treasury notes was au- 
thorized by complainant, or indeed that ei- 
ther iljuge or Leachman had received any 
instruction or had any power to collect the 
notes in any kind of funds. The testimony 
is that the notes wei'e to have been sent to 
complainant in Kentucky. It cannot be 
s\ipposed that complainant at this time 
would have consented to such iiayment. The 
complainant was then a citizen of Kentucky, 
engaged on the Federal side of the, war, and 
it is fair to pi*esume was as confident of the 
failure of the Confederate cause as Mr, 
Minge was in its success; besides. Smith, 
before the payment by him, contracted to 
sell the property, after having bad the use 
of it for over three yeai-s, for twice the 
amount he paid, and those to whom he sold 
almost immediately sold to the trustees of a 
charitable institution for about twice the 
amount they gave, all in the same kind of 
funds. It is not supposed that this point of 
defence is seriously made. 

4. Hulburt and others, when they purchas- 
ed from Smith, knew that the legal title to 
the property had been conveyed to complain- 
ant as a security for the payment of the 
notes given for the purchase money, and 
also knew the mode of supposed payment, 
and the means by which the notes were 
procured by Smith. The presumption from 
the evidence is that they eonti'aeted for the 
property before the supposed payment was 
made, and furnished the means so used. 
They also received from Smith his deed, with 
warranty of title. The trustees only held 
bond for title, and made no payment except 



the $10,000 in Confederate money, until after 
having been notified through their financial 
agent and business manager. Teasdale, com- 
plainant, repudiated the transaction between 
Minge and Smith. To make this defence 
good, the purchase money must have been 
paid, and the legal title received without no- 
tice of the rights of complainant or his claim 
thereto. This mortgage deed was duly re- 
corded in the office of the probate clerk of 
Lauderdale county, and was unsatisfied so 
far as the record showed, and was constnict- 
ive notice to the world as to complainant's' 
title. If they i*ely upon the fact that the 
notes had been surrendered to Smith, they 
must be charged with knowledge of cir- 
cumstances attending it, and which, though 
it may not have been so intended, must be 
held in law as a fraud upon the lights of 
complainant. 

Complainant is entitled to the payment of 
the notes so executed by Smith, or to a de- 
cree for the sale of the property, and the pro- 
ceeds, so far as they may be necessai-y, ap- 
plied to such payment 
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Case ISTo. 13,227. 

SI*EIGLE et al. v. MEREDITH et al. 

[4 Biss. 120.] 1 

Circuit Court, D. Indiana. Jan., 1868. 

Pleabiso IX Equity — Jdrisdictiosai, Facts — 
TitrsTS — Quieting Title. 

1. A naked power or trust must be strictly 
construed. 

2. A conveyance of land in consideration of 
coupon bonds is a sale of the land. Suoli a sale 
by a trustee empowered to sell the land may 
be valid, though it is not a sale for money. 

3. Where a bill charged that the complain- 
ants are the legal owners of lands of which the 
defendants have forcibly taken possession un- 
der a false and fictitious claim of title, but 
giving no intimation of the nature of the ficti- 
tious .title, the bill is bad for want of equity 
on its face. The remedy in such a case is an 
action at law. 

4. A bill in equity in this court must distinct- 
ly state the citizenship of every necessary par- 
ty to it, and show that the complainants and 
defendants are citizens of different states. And 
if it fails to do this, it will be bad on demurrer; 
and any decree on it in favor of the complain- 
ants would lie liable to reversal in the supreme 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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■court. No appearance, demurrer, or answer to 
such a bill will waive this omission in it. 
[Cited in Tuff River Coal & Salt Co. t. Brigel, 
14 O. C. A. 577, 67 Fed. G2S.] 

In equity. 

R. il. Corwln, for complainants. 
JIarcU & Gordon, for defendants. 

JIcDOXALD, District Judge. This is a biU 
to quiet title. It states that George 0. Speigle 
and John N. Stooekle, the complainants, are 
citizens of Ohio; that Solomon Meredith and 
Ira .Tarrett, two of the defendants, are citi- 
zens of the state of Indiana; and that the resi- 
dence of four other defendants, to wit: Wil- 
liam A. Johnson, Martha V, Johnson, Thomas 
Ray, and Elizabeth Siver, is unknown. The 
bill also makes the Cincinnati and Chicago 
Railroad Company— an Indiana corporation— 
a defendant. 

The bill charges that said railroad company, 
in May, 1854, had occasion to bon-ow $1.'50,000, 
to effect which the company issued that 
amount of coupon bonds payable to bearer In 
liver years with ten per cent, interest;, and 
that to secure their payment, the company ex- 
ecuted a deed of trust to the defendant Mere- 
dith, and one Wilham Butler, now deceased, 
on ceitain Indiana lands, in the natiue of a 
mortgage. 

The bill further charges that the deed of trust 
embodied a provision to the eflEect that when- 
over the railroad company should wish to 
make sale of any part of said lands, and should 
secure and suixender to the trustees to be 
canceled an amount of said coupon bonds equal 
to the appraised value of the land so wished 
to be sold, then the trustees should execute a 
conveyance for the same to such persons as 
the company should designate; and that in 
case of the death of either of the trustees, the 
survivor should make such conveyance. 

The bill also charges that on the 27th of 
July, ISGG, and after the death of the trustee, 
Butler, the complainants were the holders and 
owners of .?10,oOO, of said coupon bonds; that 
on demand by them of payment, the company 
failed to pay these bonds for want of funds; 
that thereupon, the company offered to sell 160 
acres of said lands for said bonds, which offer 
the complainants accepted, and agreed to take 
the laijd at its appraised value as provided in 
the deed of trust; and that accordingly the 
coupon bonds so held by them were delivered 
to the trustee, Meredith, to be canceled, and 
he thereupon conveyed said 160 acres of land 
to them. 

After making these allegations, the bill pro- * 
ceeds to say that the defendants) Ira Jarrett, 
WiUiam A. Johnson, Martha Y. Johnson, 
Thomas Ray, and Elizabeth Siver, contriving 
to injure the complainants, &c., claim to hold 
said 160 acres of land by some pretended title 
from said i-ailroad company, which is false and 
fictitious, and, if made at all, was made with- 
out sufficient warrant of law or other author- 
ity, and in conti'avention of the rights of 
the complainants; aiid that said last named de- 
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feudants have forcibly taken possession of 
said land, and -wrongfully, imlawfully, and 
to the great detriment of the complainants, 
prevent them from enjoying it, and have re- 
fused- to tiiem the possession of it though often 
demanded and requested to give up the pos- 
session of the land, &c. 

The bill prays for the quieting of the title, 
the cancellation of the defendants' pretended 
title papers, and the surrender of the posses- 
sion to them. 

The defendants, Jarrett, Ray, William John- 
son, and Elizabeth Siver have demurred to the 
bill, on the ground that "said complainants 
have not, by their said bill, made such a case 
as gives the court jurisdiction of the same, 6r 
entitles them in a court of equity to any dis- 
covery," or to any relief in equity whatever. 

Whether this demuixer ought to be sustain- 
ed, is tlie question to be decided. 

1. In support of the demurrer, it is objected 
that, on the face of the bill, the conveyance of 
the ICO acre tract of land is void. This ob- 
jection is fouuded in the provision in the ti'ust 
deed, already noticed, that the trustee could 
convey the land when the railroad company 
wished to "sell" it; that the power to convey 
was a naked power dependent on that preced- 
ent condition; that such a power must be 
litei-ally followed and strictly consti-ued; that 
the condition must be interpreted to mean a 
sale for cash in hand; and that the transaction 
stated in the bill was not a sale for cash, but 
a mere barter or exchange. 

There can be no doubt that a naked power 
or ti'ust must be literally followed and strict- 
ly construed. Hill, Trustees, 478; Williams 
V. Peyton's Lessee, 4 Wheat. [17 U.- S.] 77. 
But I think that, on the face of the bill, the 
condition, on which the trustee might, ac- 
cording to the deed of trust, make the con- 
veyance, was strictly and literally followed. 
A sale of lauds does not necessarily suppose 
a sale for cash. The term barter is not ap- 
plied to contracts' concerning land, but to 
such only as relate to goods and chattels. 
Barter is "a contract by -which the paities 
exchange goods." Bouv. Law Diet This 
transaction, therefore, was not a barter. 

Now was the transaction an exchange? 
This tei-m, as apphed to lands, "is a mutual 
grant of equal interests" — "as. a fee simple 
for a fee simple, a lease of twenty years for 
a lease of twenty years, and the like." 2 Bl. 
Comm. 323. An exchange is a transfer of 
lands for lands. This, therefore, -was not an 
exchange; for it was a transfer of lands for 
coupon bonds. 

There can be no doubt that a conveyance 
of lands in consideration of personal property 
or choses in action, is strictly and literally a 
sale. If A convey his farm to B in consid- 
eration of a stock of goods, that is unques- 
tionably a sale of the farm; and it is equally 
so, if the consideration be public stocks, or 
corporation bonds. There is nothing in this 
objection. 

2. In support of the demurrer, it is con- 
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tended that, on tlie face of the bill, the com- 
plainuuts have a complete remedy at law; 
and that, therefore, there is no equity juris- 
diction. The bill shows that the le^al title to 
the laud in question is in the complainants. 
It charges that the defendants who demur 
have forcibly taken possession of the land, 
and wrongfully and unlawfully hold it 
against the rights of the complainants, under 
a false and fictitious claim of title from the 
railroad company. It does not in any way 
describe this title, nor even show that it is in 
writing. According to the allegations, it is 
really no title at all— certainly none that 
would be a defense in an action of ejectment. 
If the facts stated in the bill are true, these 
defendants are mere trespassers. And the 
question is, will a bill in equity lie against 
such trespassers merely because they forcibly 
took possession of the land and hold it, as the 
bill states, under claim of some "false and 
fictitious" title? 

Nothing can be better settled than the rule, 
that equity will not take jurisdiction in a 
case where the complainants have a plain 
and complete remedy at law. And this rule 
is expressly declared in the sixteenth section 
of the judiciary act [1 Stat. 82]. It is equal- 
ly well settled that a court of equity will not 
entertain a bill where the title which the 
complainant seeks to enforce is a merely 
legal one, and presents no special ground for 
equitable refief. Hipp v. Babin, ID How. 
H>0 U. S.] 271. 

But the solicitor for the complainjints in- 
sists that this bill, besides setting up a legal 
title in them, does present special ground for 
equitable relief; and that this special ground 
is the false and pretended title claimed bj' 
the defendants. It can hardly be contended 
that every claim of a pretended title to land 
will entitle the legal owner of it to apply to 
e(iuity for relief. Almost eveiy intruder up- 
on land pretends to some title; but it amounts 
to nothing, if it be false and fictitious, and if 
it be no defense to an action of ejectment by 
the legal owner. And in no such case will 
equity aid the holder of the legal title; for 
he has a plain and adequate remedy at law. 

It is certainly unusual for the legal owner 
to sue a trespasser, who has turned him out 
of possession, in a court of equity, merely 
because the wrong-doer pretends that he has 
a title to the land. I doubt whether such a 
case can be found in the books. Perhaps a 
bin in equity might in such case be sus- 
tained, if it shows that the, pretended title 
would be an obstniction to the recovery in 
an action of ejectment. But, from anything 
stated in the bill, it cannot be concluded that 
the defendants' "false and pretended" title 
would be any obstruction whatever to the 
assertion of the complainants' rights in an 
action at law. 

The complainants insist, however, that 
equity has jurisdiction to remove a cloud 
from a legal title; and that for this reason 
the bill in question Is good. It is indeed tme 



that courts of equltj' often entertain jurisdic- 
tion of bills to remove clouds from legal 
titles. But, in such eases, the bill nmst 
show that there really is such a cloud, and 
that the aid of a court of equity is necessary 
to remove it. No such thing is shown bj' 
this bill. I repeat that, so far as its allega- 
tions are concei*ned, these defendants appear 
to be mere trespassers. And certainly the 
mere assertion of a trespasser in possession 
of lands that he has a title thereto, does not 
laise such a cloud on the legal title as to jus- 
tify the interference of a court of equity. 

But it is contended that in cases where a 
plaintiff has occasion to state the title of the 
defendant, the rules of pleading do not re- 
quire it to be set out with iiarticularity, be- 
cause the plaintiff is not presumed to be in- 
formed of the particulars of the defendant's 
title. No doubt this is the rule in pleadings 
at common law; and the reason of it equally 
applies in equity pleading. But in the case 
of a bill to remove a cloud from a legal title, 
I think that the bill must show enough to in- 
dicate plainly what that cloud is; and if it 
consist of a deed of conveyance, it ought, at 
least, to show who are the parties to it, 
whether it is prior or subsequent to the com- 
plainant's deed, and such other facts as will 
fairly indicate that it is a serious obstruction 
to the complainant's rights. I think the bill 
shows no cloud whatever on the complain- 
ant's title. 

3. There is still another fatal defect in this 
bill, not noticed in the arguments of counsel. 
The bill, as we have seen, makes Meredith 
and the railroad company ijarties. But it is 
clear they are not necessary parties; for if 
every allegation in the bill were true, no de- 
cree could go against them. The real parties 
to the case are Ii-a Jarrett, William A. John- 
son, Martha V. .Tohnson, Thomas Ray, and 
Elizabeth Siver. The bill avers that Ira .Jar- 
rett is a citizen of Indiana. But, as to the- 
four last-named defendants, there is no aver- 
ment of citizenship whatever. On the con- 
trary, it avers that their residence is un- 
known. 

This is a case in which the jurisdiction of 
this court depends on the citizenship of the 
parties. In such a case, the citizenship of 
each party must be stated positively'. And 
the statement must be in terms conformable 
with those of the constitution and the judi- 
ciary act conferring the jurisdiction. Bing- 
ham V. Cabot, 3 Dall. [3 U. S.] ^^2; Abercrom- 
bie V. Diipuis, 1 Cranch [.1 U. S.] :'AS; Wood v. 
Waguon, 2 Cranch Lt> U. S.] !); Capron v. 
Van Noorden, 2 Cranch [0 T'. S.] 12(1; Win- 
chester V. .Jackson, 3 Cranch [7 U. S.] 514; 
Hope Insurance Co. v. Boardman. ."> Cranch 
[9 tr. S.] 7)7; Sullivan v. Fulton Steamboat 
Co., G Wheat. [19 T. S.] 47)0; Breithaupt v. 
Bank of Georgia, 1 Pet. [26 IT. S.] 238; Gas- 
sies v. Ballon, IG Pet. [41 I J. S.] 761. 

It is true that the act of congress of Feb. 
28, 18:^9 (7) Stat. 321), somewhat alters the 
rule laid down in the cases above cited, so 
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far as concerns cases Avliere some of the de- 
fendants do not reside in the state where the 
suit is Ijrought. But that alteration does not 
affect the present Question. The rule nn- 
doubtedly still is that in every case in this 
court where its jurisdiction depends on the 
citizenship of the parties, the citizenship of 
every necessary party must he distinctly 
stated in the bill or declaration; and it must 
appear thereby that eveiy necessary party is 
capable, so far as citizenship is concerned, 
of suing or being sued in this court. 

Nor is this rule afCected by the fact that 
Ira Jarrett, 'William A. Johnson, Thomas 
Ray, and Elizabeth Siver have appeared and 
demurred to this bill. In courts of general 
jurisdiction, an appearance and demurrer 
commonly give jurisdiction over the person 
so appearing and demurring. But it is not 
so in the national courts, all of which are 
courts of limited jurisdiction. Even after a 
plea in bar has been filed, the defendant may 
withdraw it, and plead to the jurisdiction, 
Eberly v. Moore. 24 How. [65 U. S.] 147. 
And no consent of parties, in such a case as 
this, can give us jurisdiction. Ballance v. 
Forsyth, 21 How. [62 TJ. S.] 389. 

If without objection to the jurisdiction, this 
cause should proceed to final hearing and de- 
cree for the complainants, the decree would 
be erroneous, and might be reversed. Mc- 
Cormiek v. Sulllvant, 10 Wheat [23 TJ. S.] 
192. 

Nothing, therefore, but a statement in the 
pleadings of the citizenship of four of these 
defendants, can give us jurisdiction over 
them. And as the charge against all the de- 
fendants against whom under this bill any 
decree could possibly be rendered, is that of 
a joint and wi*ongful trespass and possession 
under a joint false and fictitious claim of 
title under the railroad company, jurisdiction 
of the case as against Jarrett alone, who is 
alleged to be a citizen of Indiana, could not, 
in my opinion, be talien for the want of the 
proper and necessary parties. 

Unless, therefore, the complainants take 
leave to amend their bill, it will be dismissed 
without prejudice. 

The complainants amended the bill. 

NOTE. The general rule is that the power 
must he strictly executed. Perry, Trusts, § 
254. A party out of possession has no right to 
resort to equity to remove cloud on title. Her- 
rington v. Williams. 31 Tex. 448; Polk v. Pen- 
dleton, 31 Md. 118; Barron v. Kobbins, 22 
JMich. 35; Lake Bigler Eoad Co. v. Bedford. 3 
Nev. 399; Branch v. Mitchell, 24 Ark. 431. 
Contra that he has: Almony v. Hicks, 3 Head, 
39. One in possession may maintain a bill 
against one out of possession to remove cloud 
of deed valid on its face, where extrinsic facts 
must be shown to establish its invalidity. 
Orooke v. Andrews, 40 N. Y. (1 Hand) 547; 
Newell V. Wheeler, 48 N. Y. 486; Reed v. Tv- 
ler, 56 111. 288; Gage v. Rohbrach, 57 111. 262; 
Gage v. Billings. 56 111. 268. But there is no 
cloud where defect is apparent on face, or must 
appear upon attempt to prove title under it. 
Overing v. Eoote, 43 N. Y. (4 Hand) 290; and 
Mdoy V. Dougherty, 16 Wis. 269. 

22FED.OAS.— 58 
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Ex parte SPENGE. 

[3 App. Com'r Pat. 220.] 

Circuit Court, District of Columbia. 
Term, 1859. 



Oct. 



Patents — Appeal from Comjiissiosek — Direct- 
OHY Requirements op Statute. 

[1. The court, on appeal from a decision of 
the commissioner of patents, can only review 
his conclusions, and not the processes by which 
such conclusions may have been attained.] 

[2. The" commissioner is not required to sub- 
mit to an exhibition of experiments at the dis- 
cretion of the applicant.] 

[3. The statutory requirement that the com- 
missioner shall give the applicant such reasons ~ 
and suggestions as will enable him to jiidge of 
the expediency of abandoning or modifying his 
application is directory merely, and his action 
in the premises is not subject to review on ap- 
peal.] 

[4. Spence's application for a patent for an 
improvement in culinary boiling apparatus lidd 
properly rejected for want of novelty.] 

[Appeal by George S. G; Spence from a de- 
cision of the commissioner of patents refus- 
ing him a patent for an improvement in culin- 
ary boiling apparatus.] 

MERRICK, Circuit Judge. It is extremely 
difficult to ascertain from examining the rea- 
sons of appeal filed in the cause what are the 
precise points of error upon the merits of the 
claim which are relied on by the appellant. 
If the real object of the appellant in his two 
first reasons be to complain that the investi- 
gation made by the office was only super- 
ficial, and that the reasons for the conclu- 
sions arrived at by the office were two ob- 
scurely or imperfectly communicated to him 
by writing, it is here to be observed that the 
judge upon appeal is only charged to scru- 
tinize the conclusions which the office may 
have reached in any case, and not the pro- 
cesses by which such conclusion may have 
been attained; that the law does not require 
the commissioner to submit to an exhibition 
of experiments at the discretion of the appli- 
cant, but confides in that officer's exercise of 
such means of informing his judgment as 
his own mind may direct. And, moreover, 
while it is certainly the duty of the commis- 
sioner, enjoined by the statiite, to give a party 
such reasons and make such suggestions as 
will enable him to judge of the expediency of 
abandoning or modifying his application, yet 
these requirements of the statute are only di- 
rectory to the commissioner, and not proper 
matter for the appellate tribunals. But in 
this case the sevei-al office letters of August 
9th, 13th, and 26th, appear to have fully an- 
swered these directions of the statute; and, 
wei'e the matter complained of inquirable on 
appeal, the appellant could not prevail in the 
face of those letters. 

. Nor do I perceive any error in the judgment 
of the office upon the third and fourth reasons- 
assigned. The third reason is calmly an im- 
peachment of the well-settled rule that a pat- 
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ent shall not be granted for fixe application 
of an old conti'ivance to a new purpose, or in 
technical language, for "a, double use." 

The reference to the patent of October 28, 
1837, to John Morris, which is assailed in the 
fourth reason of appeal; appears to me to 
take away from applicant all color of claim 
to a patent whiehi he might otherwise have, 
urged upon the ground that the references 
embraced in the matter of the third reason 
did not show a boiler with double sides. But, 
independent of that reference, the case ap- 
pears destitute of real merit. I cannot per- 
ceive any function of a patentable nature per- 
formed by or claimed in the specification for 
this part of the combination. The prolonga- 
tion of the flange to the bottom prevents the 
escape of steam in no more effective wa^' tlian 
would a flange of the ordinary length, care- 
fully made and adjusted to the size of the 
boiler. I entirely concur in the view ex- 
pressed on that branch of the ease in the of- 
fice letter of August 13th. 

Finding no error in the decision of the office 
upon any of the reasons assigned, I must 
affirm the decision of the commissioner. 

Now, therefore, I hereby certify to the Hon- 
orable Wm. D. Bishop, commissioner of pat- 
ents, that, having assigned the 7th of Octo- 
ber for hearing the foregoing appeal, and the 
appellant having been heard by counsel, I 
have read and considered the several reasons 
of appeal, the response of the commissioner 
to those reasons and the arguments in the 
case; and, having fully considered the prem- 
ises, I hereby adjudge and determine that the 
decision of the office be affirmed, and the ap- 
plication of George S. G. Spence for a pat- 
ent for an improvement in culinary boiling 
apparatus as claimed be finally rejected. 
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Case No. 13,2S9. 

In re SPENCER. 

[IS N. B. R. 199.] 1 

Circuit Court, S. D. New Yorlc. May 23. 1878. 

Bankruptcy— CoMPosTTiox— Report op Register 
— Creditors— Notice. 

1. On application for a final order of con- 
firmation of a proposed composition, the report 
of the register must, for the purposes of such 
application, be taken to be a true and full 
report of all the proceedings before him. If 
parties are dissatisfied with it, either because 
of alleged omission or mistake, they should 
move promptly to have it referred back for 
correction. The other party is entitled to have 
notice of such proposed correction before the 
motion for confirmation comes on for argu- 
ment. 

2. If, througli accident or design, the notice 
of the first meeting fails to reach creditors 
whose presence at the meeting might alter 
the result of the vote, and the court is satisfied 
that their failure to attend was owing to the 
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failure of the notice alone, and that their votes 
would have changed the result, it is proper and 
right that on their application the meeting, if 
closed, should be reopened, and the vote of each 
person received and counted; but such relief 
should be applied for promptly, and one who 
lies by until the second meeting has been 
called and convened cannot then ask to have the 
first meeting reassembled, unless the delay is 
excused for sufficient cause. 

3. When the register has decided as to the 
right to prove and vote upon a particular claim 
as between two parties who claim such right, 
the proper course for the party aggrieved is to 
apply for an adjournment of the meeting till 
his right as a creditor can be tested and passed 
upon by the court before the final vote is taken. 
He may ask to have the question certified to the 
court upon the testimony before the register; 
or, if he desires to produce further evidence, 
he should ask leave to produce it, and, if nec- 
essary, ask for time. If, however, he submits 
to the decision, and without further objection 
allows the vote to be taken, he cannot ordinari- 
ly be allowed to reopen the question at the 
second meeting, upon consideration of the ques- 
tion whether the requisite majority present at 
the first meeting have assented to the composi- 
tion. 

[Cited in Re Keller, Case No. 7,654.] 

4. If any party is aggrieved by the rulings 
of the register on his application for time or 
opportunity to prove his right to vote, or to dis- 
prove another claimant's right, it is competent 
for the court, in order to secure a full and fair 
vote, to reopen the meeting and adjourn it, and 
provide for the proper determination of all 
questions of the right to vote in some suitable 
way before a final vote is* taken; and, upon 
the coming in of the report of the register, his 
rulings on these questions, as disclosed by the 
record, are subject to the review of the court 
for the determination of the question whether 
the requisite majority of those present have as- 
sented to the composition. 

5. The composition was only two per cent. 
The largest creditor, without whose vote, if she 
had been present, it could not have been passed, 
was strongly opposed to it. Owing to misdirec- 
tion of the notice by accident or design, she was 
not present to vote. There was also a doubt 
as to the right of one of the consenting credit- 
ors to vote. Held, that the composition was not 
for the best interests of the creditors; that 
there was a formal, but not a real, compliance 
with the requirements of the law as to the 
consenting majority of creditors. 

In bankruptcy. 

W. B. Smith, for bankrupt. 
J. G. Gay and G. H. Starr, for consenting 
creditors. 
H. B. Ferguson, for S. K. Spencer. 

CHOATE, Disti-ict Judge. This is a mo- 
tion for a final order of confirmation of a 
proposed composition offered by the bank- 
rupt. Upon this motion affidavits are ofCered 
on behalf of opposing creditors for the pur- 
pose of showing errors in the reports of the 
register of the proceedings at the first and 
second meetings in composition, in that the 
register omitted to make any record of objec- 
tions taken and other proceedings at the 
meetings, and in that he misstated what did 
take place. So far as the objections to the 
order of confirmation rest on this ground 
they must be overruled. 

The report of the register must be taken 
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to be a trae and full report of all the i^ro- 
coediugs before him for the purposes of this 
motion, and if parties are dissatisfied with 
his report, Either because of alleged omis- 
sion or mistake, they should move promptly 
to have it refeixed back for correction. The 
other party is entitled to have notice of such 
proposed correction before the motion for 
confirmation comes on for argitment. 

In this case, however, it appears by the 
report of the register that proof was made 
at the first meeting, by one Clarkson, on 
two judgments recovered by one Seagrave, 
in the year 1872, against the banki-upt Joint- 
ly with Samuel K. Spencer and Margaret A. 
Spencer, which judgments were upon notes 
made by the bankrupt to the order of and 
indorsed by Samuel K. Spencer, the judg- 
ments amounting together to four thousand 
and thirty-four dollars and thirty-seven 
cents. The deposition alleged that the judg- 
ments had been duly assigned to Clarkson, 
and that he was the lawful owner and hold- 
er thereof. No written assignment was pro- 
duced or proved. At the same meeting, and 
on the same day, one Samuel K. Spencer fil- 
ed a deposition for proof of claim for four 
thousand nine hundred and seven dollars 
and forty-seven cents, including said two 
judgments as belonging to him, which proof 
was objected to by the attorney for Clai-k- 
son. The bankrupt produced his sworn 
statement of debts and assets, in which 
Clarkson appears as the owner of these 
judgments, and wherein it is stated that 
they were recovered on notes made by the 
bankrupt for the accommodation of Samuel 
K. Spencer, which were discounted by Sea- 
gi'ave for Samuel K. Spencer, who received 
the amount thereof, and that they had been 
assigned to Clarkson. The banknipt then 
submitted his proposition for a composition, 
and the meeting was adjourned for the pur- 
pose of having objections filed to the proof 
made by Samuel K. Spencer. Upon the ad- 
journed day Samuel K. Spencer appeared 
with counsel. The bankrupt filed objections 
to, his proof, and after hearing counsel the 
register held that he should be admitted as 
a creditor to the amount of one thousand 
dollars, excluding his claim as the oAvner of 
these two judgments. The meeting then 
without objection, so far as appears, pro- 
ceeded to consider and vote upon the compo- 
sition, Clarkson voted yea on five thousand 
and thirty-four dollars and thirty-seven 
cents, by inadvertence apparently, his claim 
being overstated by one .thousand dollars. 
Samuel K. Spencer voted nay on one thou- 
sand dollars. The vote was seven creditors 
in the affirmative, whose debts amounted to 
thirteen thousand six hundred and thirty- 
three dollars and fifty-two cents. In the 
negative two creditors, whose debts were 
one thousand .six hundred and seven dollars 
and twenty-six cents. The fii-st meeting was 
closed December 17, 1877. The second meet- 
ing was called for the 2Sth of March, 1878. 



At this meeting Samuel K. Spencer appeared 
with counsel, also Clarkson and other cred- 
itors. 

The attorney for Samuel K. Spencer pro- 
duced a new' proof of his claim, sworn to 
March 28, 1878, in which, besides his clam 
for one thousand dollars on a promissoiy 
note on which he had been allowed to vote, 
he included the two judgments above refer- 
red to, averring in his deposition that the 
notes on which they were recovered were 
made by the bankrupt for value and deliv- 
ered to him; that he indorsed the same and 
delivered them to Seagrave to secure the 
sum of one thousand dollars loaned by Sea- 
grave to him; that he afterwards paid the 
loan and I'eceived the notes back; that the 
notes were protested and he instructed his 
attorney to sue on the notes and make him- 
self a defendant as indorser, because he did 
not want to sue«his brother in his own name; 
that Seagrave held the judgment in trust for 
him and he had never consented to an assign- 
ment. The proof was objected to by the bank- 
rupt on the ground that by the transcript of 
the judgment Samuel K. Spencer appeared to 
be a judgment debtor, that his claim had been 
already passed upon at the first meeting, 
and on other grounds. The attorney for 
Samuel K. Spencer objected to the claim of 
Clarkson. Another creditor, Mrs. Thomas, 
also objected to Clarkson's claim, and filed 
written objections to it The register held 
that these mattei-s were not subjects of in- 
quiry at this meeting, and the meeting ad- 
journed. On the adjourned day the counsel 
for Samuel K. Spencer offered to prove, by 
witnesses then in court, that the two judg- 
ments proved by Clarkson reaUy belonged 
to Samuel K, Spencer. 

The counsel for Clarkson objected that the 
question could not be entertained at that stage 
of the proceedings, and that the question had 
been passed on at the first meeting and that 
no objection had been then made to Clarkson's 
claim. The register held that he had no au- 
thority at thjs meeting to take the proof which 
was offered. - • 

, The counsel for creditors opposing the com- 
position proposed to examine the bankrupt. 
This was objected to on the ground that the 
application was too late, and the register so 
held. The meeting was then declared closed. 
In opposition to the confirmation of the com- 
position one Augusta Thomas now makes affi- 
davit that she did not, in fact, receive the ni>- 
tice or any notice of the first meeting untU 
it was too late for her to attend; that she has 
resided at 76 Norfolk street, in this city, for 
three years last past, and never resided at 
79 Norfolk street, the address given as her . 
place of residence in the schedule of creditors, 
and to which, as appears by the record, her 
notice was sent. She also swears that her 
true address was weU known to the bankrupt. 
Her debt, which was proved immediately aft- 
er the first meeting, amounts with interest to 
about eight thousand dollars. She is oppos- 
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ed to the composition, and if she had tieen 
present at the first meeting in all probahility 
it would not have been approved, as her vote 
would hare been sufficient to defeat it. 

This case presents some interesting ques- 
tions as to the proper practice in composition 
proceedings. The terms of the law which 
make the validity of the composition to depend 
upon its receiving the approval of a certain 
proportion in number and value of the cred- 
itoi-s present at the meeting, render it very im- 
portant and indeed essential that proper meas- 
ures should be taken to notify creditors of the 
meeting, and that before a vote is taken the 
question of the right of persons claiming to 
vote should be properly determined. As to 
the notice, ordinarily, the proof by affidavit of 
the giving of the regular notice through the 
mail to all the creditors named in the schedule 
will be held sufficient and conclusive of the 
regularity of the notice; but ft, through acci- 
dent or design, this notice fails to reach cred- 
itors whose presence at the meeting might al- 
ter the result of the vote, and the court is sat- 
isfied that their failure to attend the meeting 
was owing to the failure of the notice alone, 
and that their votes would have changed the 
result, it certainly would be proper and right 
that on their application the meeting, if clos- 
ed, should be reopened, and the vote of each 
person received and cormted. If, however, 
this relief is sought, it should be applied for 
promptly, and one who lies by tiU the second 
meeting has been called and convened can 
hardly ask them to have the first meeting re- 
assembled, unless the delay is excused for 
sufficient cause. In this case the creditor, Mrs. 
Thomas, was telegraphed for while the first 
meeting was in session, but arrived too late 
to cast her vote. She made proof of her claim, 
however, on the same day, December 17, 1877. 
I think her delay to move for relief, on the 
ground of the failure to get the notice, till 
March 28th, was such laches as should now 
bar her claim to object to the vote taken at 
the first meeting as irregular. The fact, how- 
ever, that she, the largest ereditorj strenuous- 
ly objects to the composition is a circumstance 
that should have its due weight with the court 
on the question whether the composition pro- 
posed is for the best interests of the creditors. 

As to the determination of all questions re- 
specting the right to vote, and the amount on 
which any paaty claiming to be a creditor shall 
be allowed to vote, from the necessity of the 
ca^e the statute must be construed to give the 
court power to determine such questions, and 
as the meeting is held not in court but before 
the register, the duty devolves on him to de- 
termine the question in the first instance from 
such proofs of claim and other evidence as the 
parties may offer. Whether this decision, 
when made by the register or by the court, is 
controlling for any other purpose than that of 
determining how the creditor shall rank for 
the purposes of this vote is not in question in 
this case. 

The question of the right of Clarkson or of 



Samuel K. Spencer to vote as the owner of 
the two judgments was virtually passed upon 
by the register at the first meeting in favor of 
Clarkson. This proof was undoubtedly de- 
fective, in that the assignment from Seagrave. 
the judgment creditor, to him was not produ- 
ced. It may have been by parol, but that 
would be extraordinaiy, and there is no evi- 
dence of it. Samuel K. Spencer seems to have 
submitted his ease to the register at the meet- 
ing, and the proof offered by Clarkson was 
decided to be regular, and that offered by 
Spencer insufficient, and it was held that 
Clarkson, and not Spencer, was entitled to- 
vote on these claims. I think, under these 
circumstances, the proper course is for the par- 
ty making claim thus disallowed to apply to- 
the register for an adjournment of the meet- 
ing till his right as a creditor can be tested 
and passed upon by the court before the final 
vote is taken. He may ask to have the ques- 
tion certified to the court upon the testimony 
before the register, or if he desires to produce 
further evidence, he should ask leave to pro- 
duce it, and if necessary ask for time. If, 
however, he submits to the decision, and with- 
out further objection allows the vote to be- 
taken, I think he cannot ordinarily be allowed 
to reopen the question at the second meeting, 
upon consideration of the question whether 
the requisite majority of creditors present at 
the first meeting has assented to the composi- 
tion, I say ordinarily, because cases may 
arise where, by reason of newly discovered 
evidence or on other equitable grounds, the 
party should not be concluded even by his ac- 
quiescence in the taking of the vote. If any 
pai-tj' is aggrieved by the ruUngs of the regis- 
ter on his application for time or opportunity 
to prove his right to vote, or to disprove an- 
other claimant's right, it is competent for the 
court, in order to secure a full and fair vote, to- 
reopen the meeting and adjourn it, and pro- 
vide for the proper determination of all ques- 
tions of the right to vote in some suitable way 
before a final vote is taken, and upon the com- 
ing in of the report of the register, his rulings 
on these questions, as disclosed by the record, 
are subject to the review of the court, for the 
determination of the question whether the req- 
uisite majority of those present has assented 
to the composition. In this case Spencer ap- 
parently acquiesced in the decision of the reg- 
ister, and took no measures to have the ques- 
tion reheard until the second meeting was 
convened on the 28th of March. He then pro- 
posed to try before the register the same ques- 
tion with witnesses. Such practice would be 
veiy inconvenient in keeping the creditors to- 
gether till such trial could be had, and in the 
absence of special circumstances excusing the 
delay and justifying the reopening of the ques- 
tion, the register properly declined to receive 
the evidence. Spencer in his deposition does 
not show any particular merits. His state- 
ment is so exti-aordinaiy as to his ownership 
of the judgments in which he was a judgment 
debtor that it would require a considerable^ 
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weiglit of evidence to prove such a claim. 
The remarlcs above made in relation to the 
examination of the claim of Spencer apply also 
to the re-examination of the proof of deht 
made by Clarkson. Any other creditor pres- 
ent at the first meeting could have applied to 
have Clarkson's claim re-examined, and Mrs. 
Thomas, though not present at the meeting, 
could have applied, on the case now made by 
her afBdavlt, to have the meeting reopened 
and her objections to Clarkson's claim consid- 
ered, but the register very properly held that 
the application to the second meeting -was too 
late so far as the question of the right to vote 
at the first meeting "was concerned. In all such 
questions it should not be overlooked that the 
bankrupt law [of 1867; 14 Stat. 517] affords 
and was intended to give speedy and sum- 
mary methods for the settlement of insolvent 
estates, and that therefore great diligence 
should be required of all parties, where the 
want of such diligence will embarrass or delay 
other parties in interest. I do not, however, 
question the right or duty of the court at any 
time to entertain applications intended to cor- 
rect mistakes, expose fraud or improper prac- 
tice, or to bring to the notice of ^the court in 
these composition proceedings any matters 
that may properly be considered in determin- 
ing whether the composition is fair and prop- 
er. Thus I am brought to the conclusion that 
the proceedings of the meeting have been reg- 
ular, and that neither of the pai-ties claiming 
to be aggrieved is in a position to ask, as a 
matter of right, that the proceedings be set 
aside, or the composition rejected, on the 
ground of irregularity. 

The question still remains, however, wheth- 
er it is for the best interests of creditors that 
it should be confirmed and recorded. The 
composition is only two per cent. No cred- 
itor has any very large interest certainly in its 
confirmation, although there is an apparent 
entire want of assets. The largest creditor, 
without whose vote, if she had been present, 
it could not have been passed, is strongly op- 
posed to it. Her address was by accident or 
design erroneously given in the schedule of 
creditors by which the notices of the first 
meeting were issued, and she was not present 
to vote. I am not entirely satisfied about 
Clarkson's right to vote. 

On all the cu-cumstances, I am not able to 
bring myself to the belief tliat for so small a 
considei-ation as two per cent, on their debts 
it is for the best interests of the creditors to 
release the debtor from ninety-eight per cent. 
There has been a formal, but not a real, com- 
pliance with the requirements of the law as to 
the consenting majority of the creditors. 

Order refused, without prejudice to the right 
of the bankrupt to propose the same or other 
composition. 
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SPENCER V. The ALIDA. 

[13 Leg. Int. 369.] 

District Court. S. D. New York, 1856. 

Maritime Liens— Supplies— Piling Claim. 

[This was a libel for supplies by Louis C. 
Spencer against the steamboat Alida.] 
[Before BETTS, District Judge.] 

BY THE COURT. The leading facts to 
support the action correspond with those in 
the ease of Elmore v. The Alida [Case No. 
4,419]. The suit was commenced October 
17, on a bill for milk supplied at daily trips 
during the month of September, amounting 
to $38.39; and for potatoes, supplied also 
daily from SejAember 22 to October 10, 
amounting to ?24.33. The lien particulars 
were filed October 17, the debt being con- 
tracted for each article of supply on the day 
of its delivery to the boat. The right of.a?- 
tion, therefore, is only preserved by filing a 
lien specification within ten days thereafter. 
Two particulars of the debt contracted an- 
terior to the 6th of October can be recovered 
against the vessel. The lien, therefore, ceas- 
ed its action by the departure of the boat 
from this port, if the creditor did not avail 
himself of the statutoiy privilege to resusci- 
tate it by filing a lien specification within ten 
days after that event. 

A reference must be had to a commissioner, 
to ascertain the amount recoveiuble on these 
principles. 

Case Wo. 13,23^. 

SPENCER V. The CHARLES AVERY. 

[1 Bond, 117.] 1 

District Court, S. D. Ohio. April Term, 1857. 

Salvage— Nature of Service— Danger to Life 

— Br Request — Receiving Pat for Service — 

Measure op Compensation. 

1. "Where a steamboat, on the Ohio river, 
laden with flour, was sunk by floating ice with- 
in a few feet of the shore, and her cargo was 
saved, at the request of the master of the 
boat, by fifty of sixty persons on tlie bank of 
the rivor, such porvice entitles the parties to u 
decree for salvage. 

2. It is a well-settled principle of the mari- 
time law, that risk or danger of life is not a nec- 
essary element of a salvage service. "Where 
such risk or danger is incurred in saving prop- 
erty from destruction, it will place the sal- 
vors in a high position of merit, and entitle 
them to a more liberal compensation for the 
service than would otherwise be accorded to 
them. 

3. The conti'olling inquiry in salvage cases 
is, was the property in peril of being lost, and 
was it saved by the efforts of those claiming to 
be salvors. 

4. The measure of compensation, in salvage 
cases, depends wholly on the circumstances at- 
tending the service. Where there has been 
great personal exposure and risk, and property 
has been rescued from inevitable destruction 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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by the intrepidity of the salvors, a liberal al- 
lowuiice will be made. One-half the value of 
the propei-ty saved has been allowed in sueh 
(•asos. 'Chere may be cases where the service 
is attendi'd with so little diflBculty and peril 
that it would entitle the parties to little more 
than a quantum meruit for work and labor. 

5. It is not material whether the salvage 
service was rendered spontaneously or by re- 
quest, or whether with or without a previous 
contract between the owner or his agent and 
the salvors. 

6. Persons who aid in a salvage service, and 
receive pay therefor from the owners of the 
property saved, abandon their right as salvors. 

[This was a libel for salvage by Elisha T. 
Spencer against the steamboat Charles 
Avery and cargo.] 

Chapline & Caldwell, for libellants. 
King «S: Anderson, for respondents. 

OPINION OF THE COUIIT. This action 
was brought to recover compensation for an 
alleged salvage service rendered by the li- 
bellant and others in the rescue of the cargo 
of the steamboat Charles Avery. The mate- 
rial facts are, that for several weeks prior 
to the 6th of February last, the said steam- 
boat, ladened principally with flour in bar- 
rels and wheat in sacks, had been ice-bound 
at Hoekingport, a short distance above the 
mouth of Hocking river, within a few feet 
of the shore of the Ohio river. About nine 
o'clock in the morning of the 6th of Feb- 
luary, the ice in, the river began to move, 
and, in its descent, struck the starboard side 
of the steamboat with such force as to make 
an opening some forty feet in length, and 
two feet in width, through which the water 
entered rapidly and caused the boat almost 
instantly to sink and settle on the bottom of 
the river. There was at that place about 
two and a half feet of water, and the river 
was rapidly rising. A part of the flour was 
stowed in the hold of the boat, a part on the 
lower deck, aft the boilers, and some three 
hundred and flfty barrels on the guards. 
The wheat, with the other portion of the 
cargo, consisting of twenty-one barrels of 
dried ginseng, and a quantity of rags and 
feathers, was also on the lower deck. At 
the time of the disaster, the master of the 
boat and three of the crew were present; 
and a Mr. Williams, acting apparently by the 
authority of the master, proiwsed to the per- 
sons then on the bank of the river, to assist 
in taking out and saving the cargo. These 
persons, numbering between flfty and sixty, 
of w^hom Spencer, the libellant, was one, im- 
mediately engaged in the work, and were as- 
siduously and laboriously engaged from about 
half after nine o'clock in the morning till be- 
tween four and five o'clock in the after- 
noon, when they ceased working, having tak- 
en out and placed on the shore eight hun- 
dred and ninety barrels of the flour, four 
hundred and seventy-seven bushels of wheat, 
and the ginseng, rags, feathers, etc., which 
made up the residue of the cargo. Eighty- 
six barrels of the flour were left in the hold 



of the boat, and were removed by other par- 
ties some days after the sinkijig of the boar. 

It appears from the evidence that in the 
evening after the property had been rescued 
from the boat, Mr. "Williams gave notice to 
those who had aided in the work, that lie 
would pay them for their services; and 
thirty-three of the number applied for and 
received payment at a rate vaiying from 
$1.25 to ?2 each. The other part of the com- 
pany declined to receive pay, and they are, 
as the court is informed, claimants for sal- 
vage, although no one but the libellant Spen- 
cer, has commenced any procoediug to en- 
force this claim. The cargo was owned by 
several different persons, whose names are 
set out in the answer. They insist, by their 
counsel, that the service rendered by the li- 
bellant, and those acting with him, was not 
a salvage service for which they are entitled 
to compensation upon any principle of the 
maritime law. And this is the principal in- 
quiry presented for the determination of xh<^ 
court. 

It is very clear there was no apparent dan- 
ger of the loss of life in the removal of the 
cargo. There was, indeed, a possibility thai 
while the persons at work were engaged in 
removing the flour from the hold of the boat, 
it might have been torn to pieces by tbi- 
pressure of the ice upon it; in which case 
they would have been in great danger. But 
as this result did not take place, there is 
no ground for assuming that there was any 
personal danger to the parties beyond the 
injury to health, which might result to those 
who worked in the water in the removal of 
the flour from the hold of the boat. It is. 
however, clear beyond all question, that a 
part, at least, of the cargo was in immediate 
and imminent danger of being in-ecoverably 
lost. There is very little doubt, that if not 
removed, the flour upon the guards, and 
most probably all that was deposited on the 
deck, would have been carried away by the 
water. The river was rapidly rising when 
the boat sunk, and when labor was suspend- 
ed in the evening, there was nearly four 
feet of water on the deck. It is equally cer- 
tain that the injury to the cargo, from the 
action of the water, would have been some- 
what in proportion to the length of time it 
was submerged. It would result that the 
damage was materially lessened by the 
promptness with which the property was re- 
moved from the boat. 

Do these facts present a ease which enti- 
tles the parties to a decree for salvage? It 
is a well-settled principle of the maritime 
law, that risk or danger of life is not a 
necessary element of a salvage service. It 
is true that where such risk or danger is in- 
curred 'in saving property from destruction, 
it will place the salvors in a higher position 
of merit, and entitle them to a more liberal 
compensation for the service than would other- 
wise be accorded to them. But the controlling 
inquii'y is, in salvage cases, was the. property 
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in peril of being lost, and was it saved hy 
the eflforts of those claiming to be salvors? 
Salvage is defined to be, "the compensation 
allowed to other persons, by whose assist- 
ance a ship or its loading may be saved from 
impending peril, or recovered after actual 
loss." Abb. Shipp. (Ed. 1846) 659. In the 
case of Talbot v- Seaman [1 Cranch (5 TJ. S.i 
1], 1 Cond. R. 229, the supreme court of the 
United States distinctly recognize this prin- 
ciple. The danger to the property must be 
real and imminent, and not merely specu- 
lative. In 1 Gont. Adm. 279, the doctrine 
is stated thus: "If tbe case be one demand- 
ing assistance, and it is effectually rendered 
in saving the vessel or cargo, or any part of 
either, from impending destruction or loss, 
a claim for salvage will be maintained." 
This doctrine was recognized by this court 
in the case of McGinnis v. The Pontiac 
[Case No. 8,801]. And it is also settled, that 
it is not material whether the salvage serv- 
ice was rendered spontaneously or by re- 
quest, or whether with or without a previous 
contract between the owner or his agent and 
the salvors. 

These principles, applied to the facts prov- 
ed in this case, leave no reason for a doubt 
that the service rendered was a salvage 
service, for which compensation maj^ be 
awarded by a court of admiralty. It is true 
the service rendered does not import the 
highest grade of merit. It lacks some of 
the elements necessary to give it this char- 
acter. As before remarked, there was no 
apparent peril of life in the service; but it 
was promptly rendered, and laborious and 
exhausting while it continued, and effective 
in its results. 

The measure of compensation in salvage 
cases depends wholly on the circumstances 
attending the service. Where there has been 
great pei*sonal exposure and risk, and it 
is certain that property has been rescued 
from inevitable destruction by the boldness 
and intrepidity of the salvors, a liberal al- 
lowance, will be made. One-half of the 
property saved has been allowed in such 
cases. In others, a small per centum on the 
value has been deemed sufficient; and some- 
times a sum in numero has been decreed. In 
Rowe V. The Brig [Case No. 12,093] that learn-' 
ed judge states the law on this siibject as 
follows: "Cases may occur of such extraor- 
dinary peril and difficulty, of such exalted 
virtue and enterprise, that a moietj-, even of 
a very valuable property, might be too small 
a proportion; and, on the other hand, there 
may be cases where the service is attended 
with so little difficulty and peril, that it 
would entitle the parties to little more than 
a quantum meruit for work and labor." 

The value of the property rescued is also 
to be considered in estimating the amount 
of compensation for a salvage service. The 



evidence in the case before the court is not 
explicit as to this value. In his answer, 
tlie master of the steamboat states the en- 
tire cargo to have been worth about three 
thousand dollars. It would seem, however, 
from the evidence of the deputy marshal 
who made the seizure under the process of 
this court, and of witnesses who have testi- 
fied as to the market value of the property, 
that the part rescued by the persons em- 
ployed was not of less value than §6,500. 
Of this, the proportion saved from entire 
loss may be safely estimated at about $2,- 
500. And it may be assumed from the evi- 
dence, that the increased damage to that 
part of the cargo not in immediate danger of 
being wholly lost, which would have result- 
ed from its longer continuance in the water, 
would not be less than $1,000. On this 
basis, the actual benefit to the owners of the 
property, from the labors of those who aid- 
ed in its rescue, amoimted to $3,500. -This 
result is obtained without reference to the 
chances of the loss of the entire freight of 
the boat, if it had not been promptly re- 
moved. 

There is some difficulty in fixing the sum 
to be allowed as salvage in this case. It 
is clear the facts do not warrant a very high 
rate of compensation to the salvors, but it 
is equally clear that they are entitled to 
something beyond a mere quantum meruit 
allowance for their labor. As before no- 
ticed, thirty-three of those who aided in this 
service have abandoned their right as sal- 
vors by receiving pay from the owners. It 
Is obvious that the proportion to which thes' 
would have been entitled, if they had not 
thus given up their right to salvage, can not 
be awarded to those having a right thus to 
claim. In settling a basis of a decree, the 
entire value of the salvage service is first 
to be ascertained, and from tbis is to be de- 
ducted the sum to which the persons paid 
would have been entitled, if tliey had not 
relinquished their claim as salvors. The 
balance will be the amount to be decreed 
as salvage. Upon the whole, it seems to the 
court that the equity of this case will be 
fully met by a decree for a gross sum of six 
hundred dollars to those who have not waiv- 
ed their rights as salvors by receiving pay- 
ment for their services. A decree, finding 
tills sum as the amount of salvage, and pro- 
viding for its apportionment among the own- 
ers of the cargo, according to the interest of 
each, will therefore -be entered. The dis- 
tribution will be made in equal proportions 
to the libellant, and such other persons as 
within sixty days, by proper proceedings in 
this court, shall establish their right to a 
distributive share of said sum. 
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Case Wo. 13,333. 

SPENCER et ux. v. SPENCER. 

[1 Gall. 622.]! 

Circuit Court, D. Rhode Island. Nov., 1813. 

Lost Instruments— ■Witi, after Probate— Pro- 
bate— Effect OF IX Rhode Island. 

1. A will, after contestation and probate, 
was mislaid, and after nine years, a copy was 
allowed to be read to the jury in a real action 
for part of the land devised in the will. 

2. Quaere, if the probate of a will in Rhode 
Island be not conclusive, as well as to real, as 
personal estate. See Smith v. Fenner [Case 
No. 13,04G]. 

[Cited in Harrison v. Rowan, Case No. 6,- 

141; Tompkins v. Tompkins, Id. 14,001.] 
[Cited in Bryant v. Allen, 6 N, H. 117.] 

This was a real action brought by the x^lain- 
tiffs [Reynolds Spencer and wife], in right of 
the wife, to recover her puriiartj' by descent 
in her father's estate. The defendant [Eph.- 
raim Spencer], who is her brother, claimed the 
estate In question under a will of the father. 
It appeared in evidence, that the wDl was 
made in 1801, soon after which the testator 
died, and it was originally contested on the 
probate, before the town council (who have 
jurisdiction in this behalf in Rhode Island), 
and was finally approved on the appeal by 
the governor and council (the final appellate 
jurisdiction), in June, 1802; and that the de- 
fendant had ever since been in possession of 
the estate under the will; and no eonti'oversy 
ai-ose under it until about 1811. The plaintiff, 
Reynolds Spencer, was a surety to the pro- 
bate bond given by the defendant, according 
to law, on the final probate of the will. In 
the controversy before the probate courts, no 
doubt ever was made, as to the capacity of 
the testator or the actual execution of the will. 
The whole controversy turned on a legacy of 
.?20, which it was supposed had been altered. 
The original will was not missed by the de- 
fendant until the close of 1810, when a suit 
was commenced by a co-heir; and though dili- 
gent search had been made, it eould not be 
found. It was in the defendant's desk, the 
key of which was hung np in the room, and 
accessible to eveiy body who came into the 
house. There was some slight imputation up- 
on a sister, who had lived in the house several 
years, and had access to the desk, and had 
since left the house after some uneasiness: 
bat the evidence on this head was extremely 
loose. The defendant offered to make an afli- 
davit of the facts, as to the loss, and to sub- 
mit himself to answer any interrogatories by 
the plaintiffs; which however the latter de- 
clined. The person, who originally ivrote the 
will, and the subscribing witnesses, were in 
court, ready to prove the execution. The ques- 
tion to the court was, whether, under all the 
circumstances of this case, the production of 
the original will ought to be dispensed with, 

1 [Reported by John Gallison, Esq.] 



and an office copy admitted to be read to the 
Jury. 

Searle & Whipple, for plaintiffs. 
Bridgham & Robbins, for defendant. 

Before STORY, Ckcuit Justice, and HOW- 
ELL, District Judge. 

STORY, Circuit Justice. It is understood to 
have been the practice in Rhode Island, to 
consider the probate of a will conclusive only 
as to personal estate; probably from a mis- 
application of the rule, as to probates in the 
ecclesiastical courts in England. The decision 
in England rests on the ground, that the ec- 
clesiastical couits have no jinlsdiction, except 
as to personal estate. The law is otherwise in 
Rhode Island. Its probate courts have com- 
plete Jurisdiction as to wills, in respect both 
to real and to personal estates. A will pur- 
porting only to affect real estate must still be 
submitted to their Jurisdiction for probate. I 
have always understood, that a decree of a 
court of competent jurisdiction upon the very 
point in controversy is conclusive upon other 
courts, at least unless fraud be shown. It is 
on this ground, that an ecclesiastical probate 
Is conclusive as to personal estate in England. 
And by parity of reasoning, in Massachusetts, 
where the general laws in respect to wills are 
almost the same as in this state, the regular 
probate of a will is held conclusive, as well as 
to real as personal estate. However, I do not 
mean to press the point; it will be time enough 
to decide it, when the ease absolutely requires 
it If the practice be foimded in error, it 
ought to be eon-ected. 

Under all the circumstances, I think the of- 
fice copy of the will ought to be allowed as 
evidence. The will was originally contested 
before a competent tribunal, and approved; 
and the heirs acquiesced without a murmur for 
eight years at least. No doubt ever was 
whispered of the capacity of the testator or 
the regular execution of it. The plaintiff, Mr. 
Spencer, has borne testimony to its verity by 
becoming himself a party to the probate' pro- 
ceedings in its favor. There can be no con- 
ceivable motive for the defendant to suppress 
it, in a ease where his whole title hangs upon 
it. It appears to have been carelessly kept, 
and as it seems to have been mislaid, and the 
pai-ty is wiUing to be interrogated, as to all the 
facts, I am* of opinion that the copy should 
be read to the jmy. We all know that papers, 
which are recorded, are scarcely ever kept 
with the same care, as those which are alto- 
gether private. 

The plaintiffs then asked leave to discontinue, 
which was allowed. 
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Cases Nos. 16,367 and 16,368. 

SPENCER. The J. P. See Cases Nos. 7,315 
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Case Wo. 13,234. 

In re SPENSER. 

15 Sawy. 195; 18 Alb. Law J. 83. 153; 6 Re- 
porter. 294; 1 N. J. Law J. 248; 2 Tex. 
Law J. 42, 116; 13 Am. Law Bev. 167; 3 
Oin. Law Bui. 1003; 10 Chi. Leg. News, 355; 
7 N. Y. Wkly. Dig. 29; 24 Int. Rev. Bee. 
331; 7 Cent. Law J. 84.3 ^ 

Circuit Court, D, Oregon. July 8, 1878. 

Aliens— Natubalizatiox — Moral Character — 
Pardos. 

1. An alien, to lie entitled to admission to 
■citizenship, must first prove that he has be- 
haved as a man of good moral character during / 
all the period of his residence in the United I 
States. 

2. What constitutes good moral character 
may vary in some respects in different times 
and places, but a person who commits perjury 
does not behave as a man of good moral char- 
acter and is not, therefore, entitled to admis- 
sion to 'citizenship. 

3. A pardon is prospective and not retrospec- 
tive in its operation; and while it absolves the 
offender from ihe guilt of his offense and re- 
lieves him from the legal disabilities consequent 
thereon, it does not obliterate or wipe out the 
fact of the commission of the crime, so that it 
cannot be made to appear on an application to 
"be admitted to citizenship. 

Application to be admitted to citizenship. 
The plaintiff in propria persona. 

DEADY, District Judge. William Spenser, 
an alien, applies to "be admitted to become 
a citizen of the United States" under section 
2105, Bev, St. From the evidence it satis- 
factorily appears that he duly declared his 
intentions and has continuously resided in the 
United States— the state of Oregon— at least 
since 1870. He is therefore entitled to be 
iidmitted .to citizenship if it appears that dur- 
ing such residence "he has behaved as a man < 
of good moral character, attached to the( 
principles of the constitution of the United ( 
States, and well disposed towards the good 
order and happiness of the same." Rev. St. 
:§ 2165, subd. 3. 

The proof shows that the applicant has re- 
sided in Oregon, near The Dalles, for more 
than eight years; that in 1876, and after he 
had declared his intentions, he was duly con- 
victed in the circuit court of the state, for 
Wasco county, of the crime of perjury, com- 
mitted by swearing falsely as a witness in a 
<;ase in said court, in which he was a party, 
iind sentenced to five years' imprisonment in 
the penitentiary; that after being in prison 
fifteen months and eight days he was un- 
qualifiedly pardoned by the governor, upon, 
■as the pardon recites, the petition of sundry 
citizens of Wasco county and because it ap- 
peared that there were doubts as to his guilt, 
and unless he was released from prison there 
was danger that he would lose his home- 
■fitead. 

Upon this state of facts two questions arise: 



1 [Beported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 6 Reporter, 294, 
and 7 N. Y. Wkly. Dig. 29, contain only par- 
tial reports,] 
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1. Has the applicant "behaved as a man of 
good moral character" within the meaning 
of the statute; and, 2. What is the effect of 
the pardon in this respect? In the first place, 
during what time is the behavior of the ap- 
plicant open to consideration? The statute 
supra declares that "it shall be made to ap- 
pear to the satisfaction of the court admit- 
ting such alien that he has resided within the 
United States five years at least * « « 
and that during that time he has behaved as 
a man of good moral character," etc. Is an 
alien who has behaved as a man of good 
moral character during the five years im- 
mediately preceding his application, but who 
had not so behaved during his residence in 
the United States prior thereto entitled to ad- 
mission? I thuak not. The behavior of the 
'applicant during all the time of his residence 
within the United States is material. The 
good of the country does not require, and it 
does not appear to be the policy of the law .to 
promote, the naturalization of aliens who 
have at any time during tbeh: residence in the 
United States behaved otherwise than as pei-- 
sons of good moral character. The citizen- 
ship of the country is sufficiently alloyed and 
debased by the presence of immoral natives 
without the addition of those born in foreign 
countries- 

The applicant must not simply have sus- 
tained a good reputation, but his conduct 
must have been such as comports with a 
good character. In other words, he must 
have behaved— conducted himself— as a man 
of good moral character ordinarily would, 
should or does. Character consists of the 
qualities which constitute the individual; rep- 
utation the sum of opinions entertained con- 
cerning him. The former is interior, the lat- 
ter external. The one is the substance, the 
other the shadow. N. Y. Pen. Code, 120; 8 
Barb. 603. 

What is "a good moral character" within 
the meaning of the statute may not be easy 
of determination in all cases. The standard 
may vary from one generation to another, 
and probably the average man of the coun- 
try is as high as it can be set. In one age 
and country duelling, di-inking and gaming 
are considered immoral, and in another they 
are regarded as very venial sins at most. 
The only authorities I have been able to 
find upon this subject are the cases of Ex 
parte Douglas and Ex parte Sandberg, cited 
in 2 Bright. Fed. Dig. 25, from 5 West. Jur. 
171. These cases hold that an alien who 
lives in a state of polygamy, or believes that 
polygamy may be rightfully practiced in de- 
fiance of the laws to the contrary, is not en- 
titled to citizenship. 

Upon general principles it would seem that 
whatever is forbidden by the law of the 
land ought to be considered, for the time be- 
ing, immoral, witnin the purview of this stat- 
ute. And it may be said with good reason 
that a person who violates the law thereby 
manifests, in a greater or less degree, that he 
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is not "well disposed to tlie good order and 
happiness" of the country. Good behavior— 
that behavior for which a person reasonably 
suspected of an intention to misbehave, may 
be required to give surety, is defined to be 
conduct authorized by law, and bad behavior 
such as the law punishes. Bouv. Diet. verb. 
"Behavior"; 2 Bl. Comm, 251, 256. But per- 
jury is not onlj'- malum prohibitum, but mal- 
um in se. At both the civil and common 
law it was classed among the crimina falsi, 
and wherever, as in this ease, it affected the 
administration of justice, by inti'oducing 
falsehood and fraud therein, it was, at com- 
mon law, deemed infamous, and the person 
committing it held incompetent as a witness 
and unworthy of credit. U. S. v. Block [Oase 
No. 14,609]. 

There can be no question, then, but that a 
person who commits perjury has so far be- 
haved as a man of bad moral character. But 
it may be said that an alien who has other- 
wise behaved as a man of good moral char- 
acter during a residence in the country of at 
least five years, ought not to be denied admis- 
sion to citizenship on account of the com- 
mission in that time of a single illegal or im- 
moi*al act. This suggestion is based upon the 
idea that it is sufficient if the behavior of 
the applicant was generally good— that the 
good preponderated over the evil. In some 
sense this may be correct. For instance, the 
law of the state prohibits gaming and the 
unlicensed sale of spirituous liquors. These 
acts thereby become immoral. But their crim- 
inality consists in their being prohibited and 
not because they are deemed to be intrinsically 
wrong—mala in se. Now, if an applicant for 
natumlization, whose behavior, during a pe- 
riod of five or more years, was otherwise 
good, was shown to have committed during 
that time either of those or similar crimes, I 
am not prepared to say that his application 
ought to be denied on account of his behavior. 
And yet it is dear that anything like habitual 
gaming or vending of liquors under such cir- 
cumstances would constitute bad behavior — 
immoral behavior— and be a bar under the 
statute to admission to citizenship. But in 
the ease of murder, i-obbery, theft, bribeiT» 
or perjuiy, it seems to me that a single in- 
stance of the commission of either of them is 
enough to prevent the admission. The bm-- 
den of proof is upon the applicant to prove 
"to the satisfaction of the court" that during 
the period of his probation he has conducted 
himself as a moral man. But when the proof 
shows that he has committed an infamous 
crime, it is not po^ible, in my judgment, to 
find that his behavior has been such as to 
entitle him under the statute to receive the 
privilege and power of American citizenship. 

What effect, if any, does the pardon have 
upon the application? By the constitution of 
this state (article 5, § 14) the governor has 
power to grant pardons, after conviction for 
all offenses, except ti-eason, "subject to such 
regulations as may be prescribed by law." 



The Criminal Code makes no restrictions up- 
on the power of the governor, except that he 
must first require the judge or district attor- 
ney who tried the case to give him a state- 
ment of the facts. Or. Civ. Code, c. 32. 
This pardon does not show that this statement 
was asked for or obtained, nor does it appear 
therefrom what gave rise to the alleged doubts 
as to the defendant's guilt. But this sug- 
gestion cannot affect the truth or operation 
of the judgment which estabished his guilt. 
So far then as this application is concerned, 
the matter stands thus: The applicant was 
duly convicted of perjury, and the governor, 
in the exercise of that mercy which belongs 
to him in his official character, has pardonetl 
him for reasons of his own, that are imma- 
terial to this inquiiy. 

The pardon is now produced by the appli- 
cant to show not only that his crime has been 
forgiven him, but that it never was, and there- 
fore it cannot now, be relied upon to prove 
that he has not behaved as a man of good 
moral character during his residence in the 
United States. In Ex parte Garland, 4 Wall. 
[71 U. S.] 380, Mr. Justice Field speakmg for 
a majoritj' of the court says: "A pardon 
reaches both the punishment prescribed for 
the offense and the gmlt of the offender; and 
when the pardon is full, it releases the pun- 
ishment and blots out of existence the guilt, 
so that Ln the eyes of the law the offender is 
as innocent as if he had never committed the 
offense." This is probably as strong and un- 
qualified a statement of the scope and efficacy 
of a pardon as can be found in the books. 
And yet I do not suppose the opinion is to 
be understood as going the length of holding 
that while the party is to be deemed innocent 
of the crime by reason of the pardon from 
and after the taking effect thereof, that it is 
also to be deemed that he never did commit 
the Clime or was convicted of it. The effect 
of the pardon is prospective and not retro- 
spective. It removes the guilt and restores 
the party to a state of innocence. But it 
does not change the past and cannot anni- 
hilate the established fact that he was guilty 
of the offense. And such, I think, is the 
doctrine of the authorities cited in support 
of this opinion, namely, 4 Bl. Comm. 402: 
6 Bac. tit. "Pardon," H. - Blaekstone's lan- 
guage is: "The effect of such a pardon by 
the king is to make the offender a new manr 
to acquit him of all corporal penalties and for- 
feitures annexed to that offense for which he 
obtained his pardon; and not so much to re- 
store him to his former, as to give him a new 
credit and capacity." And the author goes 
on to state that a pardon does not purify the 
blood during the period it was con-upted by 
conviction, and gives the following illustration: 
"Yet if a pei-son attainted receives the king's 
pardon and afterwards hath a son, that son 
may be heir to his father, because the father 
being made a new man might ti-ansmit new 
inheritable blood; though had he been born 
before the pardon he could never have inher- 
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Ited at *all.'* Baeon says a pardon makes ihe 
party, "as it -were, a new man." It removes 
the punishment and *'legal disabilities conse- 
quent on tlie crime." It restores his compe- 
tency to he a witness, "but yet his credit 
must be left to the jury." From these au- 
thorities it is plain that a pardon does not oper- 
ate reti'ospectively. Th§ offender is purged of 
his guilt, and thenceforth he is an innocent 
man; but the past is not obliterated nor the 
fact that he had committed the crime wiped 
out. 

Apply these principles to this case. By 
the commission of the crime th,e applicant was 
guilty of misbehavior, within the meaning of 
the statute, during his residence in the Unit- 
ed States. The pardon has absolved him 
from the guilt of the act, and relieved him 
from the legal disabilities consequent there- 
upon. But it has not done away with the fact 
of his conviction. It does not operate retro- 
spectively. The answer to the question: Has 
he behaved as a man of good moral character? 
must still be in the negative; for the fact re- 
mains, notwithstandmg the pardon, that the 
applicant was guilty of the crime of perjury 
—did behave otherwise than as a man of good 
moral eharactei*. 

The fact tliat the applicant cannot obtain 
title to his homestead, unless he is admitted 
to citizenship, cannot affect the consideration 
of the question. Doubtless, in this respect, 
the matter operates as a hardship upon him. 
But this only illustrates the truth of the 
I proverb— "The way of transgressors is hard,*' 
and in the long run it is better for the world 
that it should be so. 

The proof is not .satisfactory that the ap- 
plicant has behaved as a man of good moral 
character during his residence in the United 
States, but the contrary, and therefore the 
application is denied. But the applicant hav- 
ing no counsel, and the matter having been 
Sfubmitted without argument, and being now 
res judicata, if he shall be hereafter advised 
that there is probable error in this ruling, he 
may apply within a reasonable time to set 
aside the judgment denying his application, 
and for a rehearing thereof. 
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Case No. 13,335. 

SPERRING et al. v. TAYLOR et al. 

[2 McLean, 362.] i 

Circuit Court, D. Indiana. May Term, 1841. 

Pleading at Latv — Declaration — Breach of 

Condition. 

1. In a declaration on a marshal's bond, it is 

not necessary to aver that the penalty has not 

been paid. 

[Cited in Weimore v. Rice, Case No. 17,- 

468.3 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



2. The^ usual averment of the breach of the 
condition is sufficient. 

[This was an action on a bond by Sperring 
and Laforgur against Taylor and others.] 

Mr. Morrison, for plaintiffs. 
Smith & Bright, for defendants. 

McLEAN, Circuit Justice. The pleadings in 
this action are similar to those in the pre- 
ceding case, and this suit is- founded on the 
marshal's bond as in that one. It is unneces- 
sary to review the points already considered 
and decided, but there is one new point raised 
in this case which will be examined. 

It is objected to the declaration that it con- 
tains no averment that the penalty of the bond 
has not been paid. Was this averment neces- 
sary? This bond is taken in a large penalty 
to secure those who shall be injured through 
the default or negligence of the marshal. No 
one is entitled to recover on this bond more 
than an indemnity for th& injury sustained. 
And every individual who suffers from the 
failure of duty by the marshal, has an equal 
right to sue on this bond. No one is entitled 
to recover the penalty, unless he shall show 
that he has suffered damages to that amount. 
It is true that the sureties on the bond cannot 
be compelled to pay more than the penalty. 
But they cannot discharge themselves by pay- 
ing the amount of the penalty to any one, 
who shall recover on the bond a sum less than 
the penalty. So soon as the sureties shall pay 
to those who shall be entitled to it, a sum 
equal to the penalty in their bond, they may 
set up the fact as matter of defence, or it 
may, perhaps, be examined on motion that 
they be discharged. But it is not necessary, 
in bringing suit on a bond like this, to aver in 
the declaration the nonpayment of the pen- 
alty. An averment of the breach of the condi- 
tion is sufficient. This principle was recog- 
nized in the case of State v. M'Clane, 2 
Blackf. (Ind.) 192. 
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Case No. 13,236. 

SPERRY V. DELAWARE INS. CO. 

[2 Wash. O. O. 243.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1808. 

Marine Insurance— Neutrality — Captors— Con- 
clusiveness OF Condemnation — 
Master's Instkuctions. 

1. Action on a policy of insurance, dated Hxe 
27th of June, 1807, on goods on board the Lit- 
tle William, from Philadelphia to Tonningen. 
or Hamburg, if not blockaded; warranted 
American property, proof to be made here. 
The captain was instructed, "If you can ascer- 
tain and obtain permission to go to Hamburg, 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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from the cruising Tessel at the entrance of the 
Eyder, you will proceed; but on no account at- 
tempt it, unless you are well assured that the 
blockade of the Elbe is raised." The vessel was 
captured by a British cruiser, six hundred miles 
from Tonningen, and was condemned. The 
(•aptain did not deliver his letter of instruc- 
tions to the captors, until some days after he 
had delivered the ship's papers. The vessel and 
cargo were condemned by Sir William Scott, 
us enemy's property. The stipulation in the 
policy, as to the place where proof is to be 
made in support of the warranty, is not set 
aside by the sentence of a foreign court against 
the neutrality, but the same may be vindicated 
here, notwithstanding such sentence. 
[Cited in The Delta, Case No. 3,777.] 

2. The instructions of the owner, under which 
the master of a vessel, sailing to a port known 
to be blockaded, is directed to govern himself 
by information to be obtained at the mouth of 
the blockaded port, justify suspicions of an 
intention to violate the blockade; but these 
should cease, when it is manifest that the con- 
duct of the captain was legal and fair. 

3. If the instructions to the master violated 
any of the rules established in the court of ad- 
miralty of England, although such rules were 
against the laws of nations, tlie instructions 
should have been communicated to the under- 
writers. 

4. The instructions of the plaintiff to the mas- 
ter, did not violate any of these rules, the ves- 
sel being destined to Tonningen. unless she 
should obtain permission at the entrance of a 
place not blockaded, to proceed to Hamburg. 

o. The conduct of the captain, in not deliv- 
ering the letter of instructions when captured, 
was imprudent; but was not such as should 
ivffeet the assured. 

The policy in question, was efEeeted on the 
27th of June, 1807, on goods, the property of 
the plaintiff [F. W. Sperry], an American 
citizen, on board the Little William, belonging 
to Jacob Sperrj', also an American citizen, at 
and from Philadelphia to Tonningen, or Ham- 
burg, if not blockaded; wari-anted American 
property*, proof whereof to be made here. She 
sailed on the voyage insured, on the 3d of 
-Tuly 1807. On the 30th of June, the owner 
of the vessel, who was also the agent of the 
plaintiff, wrote a letter of instructions to his 
captain, in which he directs Mm "to proceed 
to Tonningen, and on arrival, to forward, by 
express, his letters to Mr. Vogell of Hamburg, 
to whom (he says) you are consigned, and 
under whose care you will place yourself. If 
you can ascertain and obtain permission to 
go to Hamburg from the cruising vessels at 
the entrance of the Eyder, you will proceed; 
but on no account attempt it, unless you are 
well assured that the blockade of the Elbe 
is raised." On the 31st of July, the Little Wil- 
liam was captured in the British Channel, six 
leagues to the southward of Stare Point, and 
carried into Plymouth. The captain delivered 
to the captors all his papers, except the letter 
of insti-uetions, and so stated in answer to 
■one of the standing interrogatories; but it was 
afterwards given up, and was made use of in 
the cause. It appeared in evidence, that the 
place of capture was about six hundred miles 
from Tonningen: that Heligoland, a small 
island in the North Sea, inhabited by fisher- 
men and pilots, belonging to Denmark, wheue 



there is a light-house, kept at the expense of 
the Hamburgers, is nineteen miles from the 
mouth of the Elbe, and twenty from the 
mouth of the Eyder: that it is the dividing 
point, where all vessels destined to either of 
those rivers, or to the Weser, stop to talce a 
pilot; and one of the witnesses said, that it is 
considered as being af the mouth of the Eyder: 
that Hamburg is about fifty-six miles from 
Cruxhaven, and this about twenty-five above 
the mouth of the Elbe: that the mouths of the 
Elbe and Eyder are about twenty miles apart; 
and that during the blockade, goods were per- 
mitted to be carried along shore from Ham- 
Durg to Tonningen; and sometimes they were 
carried over land from Hamburg to Tonnin- 
gen, about eighty miles: that cruising vessels, 
not forming the blockading squadron, were 
frequently met with to the westward and 
southward of Heligoland, and sometimes to 
the eastward. The captain, upon his exam- 
ination before the high court of admiralty, 
stated his destination, as mentioned in his 
letter of instructions, and that he intended to 
obtain information, whether the blockade was 
raised at Heligoland, and there to determine 
as to the course he should take; but on no 
account to go to the Elbe, unless he should 
there understand that the blockade was rais- 
ed. It also appeared by the depositions of 
Vogell and a Mr. Sperry, at Hambittg, that 
they received letters from Jacob Sperry, ap- 
prizing them of this shipment; that the ves- 
sel was to go to Tonningen, unless the block- 
ade of the Elbe was raised, and directing them 
to prepare a return cargo. That in conse- 
quence of these letters, they sent forward a 
cargo from Hamburg to Tonningen, and were 
afterwards obliged to ship it in another ves- 
sel, having heard of the capture of the Little 
William^ There were many shippers of the 
cargo sent out in this vessel, and by all the 
bills of lading and invoices, it appeared that 
the destination was to Tonningen. The ship 
Iierself, and pail of Jacob Sperry's cargo, were 
not insm-ed. On the 23d of November, the 
ship and cargo were condemned, generally, 
as enemy's property. On the 12th of Novem- 
ber, a regular abandonment was made and 
refused. The defendants' counsel offered to 
read the deposition of a clerk of one of the 
proctors in the court of admiralty, concerned 
in the cause there, in order to show what were 
the grounds assigned by Sir W. Scott, in de- 
livering his opinion for the sentence of con- 
demnation. This was at first opposed, but at 
length consented to by the plaintiff's counsel. 
The ground assigned was, that an American 
vessel, sailing to a port known to be block- 
aded, ought to inquire at some English or 
neutral port, whether the blockade is still sub- 
sisting, and not to do so from the blockading 
squadron at the mouth of the river so invest- 
ed. That in this case, the instructions con- 
fined the captain to inquiries to be made of 
the cruising vessel, (in the singular,) at the 
mouth of the Eyder, which must mean the 
northernmost of the vessels, forming the 
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blockade. Of course this amounted to a 
breach of the blockade. In the copy of the 
letter of instructions, appearing on the rec- 
ord of the proceedmgs, this word is written 
"vessel." In the copy-book of Jacob Sperry, 
it is -written ''vessels," in the plural, and his 
clerk stated that he copied the letter truly. 

It was objected, by the defendants, to the 
recoveiy: First, that the sentence of the court 
of admiralty, condemning this property for a 
breach of blockade, was conclusive; and that 
the clause added to the warranty of neuti-al- 
ity, that proof was to be made here, only ap- 
plied to the property being neutral, but not to 
collatei-al points, such as the not conducting 
as a neutral. Secondly, that the sailing with a 
knowledge of the blockade, under instructions 
to ask permission and obtain information of 
the blockading squadron, was, according to 
the law of nations, a breach of blocltade; that 
it appeared by the evidence in the cause, that 
the information was to be obtained from the 
blockading squadron. Thirdly, that the let- 
ter of insti'uctions was material to the risk, 
and ought to have been communicated. Heli- 
goland, the dividing point, is at the mouth of 
the Eyder, and so near to the Elbe, that it 
would of course be the place, about or near to 
which the blockading squadron would be. 
There, then, the inquiry was to be made. It 
was necessarily to be made of the vessels 
forming the blockade, because none others 
could grant permission to enter the Elbe. 
These two facts, then, bring the case precise- 
ly within the principles laid down by Sir W. 
Scott, in the cases of The Betsey [1 O. Rob. 
Adm. 332] and that of The Posten [note to 1 
C. Rob. Adm. 332], decided In 1799, and that 
of The Spes and The Irene [5 O. Rob. Adm, 
76], decided in 1804. These cases were, or 
ought to have been, known to the insured; 
and, therefore, his letter of instructions ex- 
posing the property to this peril, ought to 
have been communicated. On the subject of 
concealment, was cited 7 Term R. 162. 
Fourthly, the conduct of the captain, in omit- 
ting to surrender his letter of instructions to 
the captors, increased the danger of confisca- 
tion, for which the insured is liable. 2 O. 
Rob. Adm. 28; 3 G. Rob. Adm. 143, 153. To 
prove that parol evidence was admissible to 
explain the ground of condemnation, was cited 
2 Doug. 054; [Vasse v. Ball] 2 Dall. 272; 7 
Term R. 527; Dederer v. Delaware Ins. Co. 
[Case No. 3,733], in this court. 

For the plaintiff, it was argued, that the 
destination of this vessel, under all the cir- 
cumstances of the case, did not amount to a 
breach of blockade. Vattel, bk. 3, c. 7, § 117. 
Intention to break a blockade, without an at- 
tempt, is not sufficient. Fitzsimmons v. New- 
port Ins. Co. [4 Cranch (8 U. S.) 185], in the 
supreme court of the United States. Sailing 
to a blockaded port, knowing it to be so, is 
not a breach. 3 Caines, 235; 5 0. Rob. Adm. 
76. The instructions, it was contended, were 
not material; because, in this case, the in- 
quiry was not to be made of the blockading 
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squadron at the mouth of the Elbe, but was to- 
be made at the mouth of the Eyder. As ta 
the conduct of the captain, this was not a 
ground of condemnation. 

THE COURT stopped the counsel, as to the 
conclusiveness of the foreign sentence, ob- 
serving, that they adhered to what was said 
in the case of Calbreath v. Gracy [Case No. 
2,295]. The stipulation, as to the form in 
which the proof is to be made, is co-extensive 
with the warranty of neutrality. 

Mr. Levy, Jared Ingersoll, and Charles J> 
Ingersoll, for plaintiff. 
Rawle, Coudy & TUghman, for defendants. 



"WASHINGTON, Circuit Justice (charging 
jury). For the satisfaction of the parties, and 
particularly of the one against whom the court 
will decide, it may be proper to observe, that 
in few instances have we seen a case where 
either party was more excusable for coming 
into a court of justice, than the present. The 
court has felt extreme doubt upon one of the 
points, and our opinion, which is now settled, 
has wavered considerably, during the very 
able discussion which we have heard. Wheth- 
er the decisions of Sir W. Scott, as given in 
the cases cited from Robinson, are, to the ex- 
tent to which they are contended to go, agi-ee- 
able to the law of nations, may well be doubt- 
ed; there is, in our opinion, less room to 
doubt as to the application of those principles 
to the case now under consideration. As a 
rule of evidence, there can be no reasonable 
objection to the doctrine laid down in this 
case. It certainly is a very suspicious circum- 
stance, that a neutral vessel, even though it 
be an American, should sail upon a destina^ 
tion to a port known to be blockaded, with in- 
stmctions, or with a known intention to be- 
governed, as to her ulterior progress to that 
port by the information she might obtain at 
the mouth of the river, from the vessels foi-m- 
ing the investment. It might well be said,, 
that your, coming here to ask a foolish ques- 
tion, or to solicit a permission so xmlikely to 
be granted, is strong evidence that you meant 
to go in, if time and opportunity had offered. 
But to consider that as an actual, breach of 
blockade, which is only evidence of an inten- 
tion to commit a breach, seems to extend a 
mere measure of precaution and of preventive 
legal policy, (as the judge expresses himself 
in one of the cases cited,) beyond the neces- 
sity which created the rule. In this case, 
the light of heaven was not more clear, than 
the honest neutral destination of this vessel, 
and of course this court must say, that the 
foreign court was not warranted in pronoun- 
cing that her conduct amounted, really or 
technically, to a breach of the blockade of 
Hamburg. Indeed, .we have the authority of 
Sir W. Scott himself for this opinion. In the 
case of The Betsey [supra], decided in May, 
1799, her destination was to Amsterdam, a 
port known to be blockaded before she left 

America; and the instructions were to go to 
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Hamburg, if she should not be so foi-tunate 
as to get into Amsterdam, owing to the Eng- 
lish ships still keeping up the blockade, -which, 
it is said, "you -will know by speaking those 
which lie off." This was as strong a ease 
as could well have occui-red for the applica- 
tion of the rule, and yet, in consideration of 
the fairness of the transaction, appearing from 
other evidence, she was acquitted. In the 
present case, it is obvious that the judge was 
entirely influenced by the circumstance, that 
the inquiry was to be made, and the permis- 
sion obtained, from the cruising vessel at the 
entrance of the Eyder, which he construed to 
mean one of the blockading squadron. But, 
if this had been the meaning, we cannot con- 
ceive how this decision is to be reconciled with 
that just quoted. Whether the expression in 
the original letter was "vessel," or "vessels," 
may properly be left to the jury to decide, 
upon the evidence; but, even if it were the 
former, we think it is obvious that the latter 
Avas intended, from the manifest absurdity of 
pointing to a particular vessel, of which it 
was impossible the American owner could 
have had any knowledge. Upon this point, 
therefore, we are of opinion, that the war- 
ranty of neutrality was not falsified. 

The important, and by far the most difficult 
question, still remains to be considered. Did 
the letter of instructions expose the property 
to a risk not contemplated by the policy? If 
it did, and if it was material in your opinion, 
then the policy is void. In this point of view, 
it is immaterial whether the decisions of Sir 
W, Scott, in 1799 and 1804, were consistent 
with the law of nations, or not. If not so, 
still the danger of capture and loss was as cer- 
tain, as if the rule laid down had been in all 
respects correct. What was this risk?~That 
a vessel, destined to a blockaded port, known 
before her sailing to be blockaded, with in- 
structions to go elsewhere, only in the case of 
her being turned away by the blockading 
squadron when on their station, is considered 
as guilty of a breach of blockade, and subject 
to confiscation. This rule was known to the 
insured and to the underwriters, or ought to 
have been known to them; but whether the 
vessel was_placed in a situation, where the 
rule would apply, was known only to the in- 
sured. It is in vain for the insm'ed to say, 
that he mistook the meaning of those deci- 
sions, or that he did not suppose the instruc- 
tions were at all material to be known by the 
underwriters. If the ease were even doubtful, 
it was his duty to give to the other contract- 
ing party, equally with himself, an oppoituni- 
ty of judging. If he has acted wrong, though 
without intention, and is of course innocent 
in a moi-al point of view, so are the under- 
writers; and the rule is clear, that if one of 
two innocent persons must suffer a loss, he 
who has occasioned the loss must bear it. 
The question then is, did this letter expose the 
property to the risk, of which both parties 
are presumed to be apprized? Let it be sup- 
posed that the author of this letter, at the 



time he wrote it, had Sir W. Scott's decisions 
before him. In the case of The Betsey, he 
would discover, that an American vessel, des- 
tined to a blockaded port, known before she 
sailed to be in that situation, and with direc- 
tions to make inquiries of the blockading 
squadron lying off, was acquitted. This of 
course would excite no alarm. In the caso 
of The Posten [supra], he would discover, 
not only that she was a European vessel, and 
in this respect less favoured than an American 
vessel, but that her destination was to a block- 
aded port, and that she was to receive in- 
formation from the blockading squadron on 
that destination. He would of coursethink it not 
prudent, to give such directions to the captain 
of his vessel. Looking upon the case of The 
Spes and The Irene [supra] he would observe 
that these too were European vessels; that 
the owners knew of the blockade of the Elbe, 
yet instructed their captains to continue their 
course to Hamburg, till they should be warn- 
ed, and turned away. 

With these cases before him, what were the 
orders given in this case, by the owner of this 
vessel?— To proceed to Tonningen, a port not 
blockaded; but in ease the captain could as- 
certain and obtain permission to go to Ham- 
burg, he was in that case to go there. From 
whom, then, was he to obtain information 
and permission? The answer is obvious— per- 
mission from some of the blockading squad- 
ron, in case he should meet with any at the 
entrance into the Eyder— information from 
any other cruiser in the same place, provided 
none of the blockading squadron should be 
there. Where was the information and per- 
mission to be obtained?— At the mouth of the 
Eyder. But, to constitute this offence, accord- 
ing to the decisions I have alluded to, it was 
not sufficient, that the inquiries should be 
made of the blockading squadron, but it must 
have been at the mouth of the river; for it is 
clear, that if they had been met with at a 
distance from their station, there was no ob- 
jection to the inquiry being then made. But 
in this case, it was to be made of them, or of 
any other cruisers, not at the mouth of the 
Elbe, the invested river, but at the mouth of 
the Eyder, which was not invested, and where 
it was lawful for this vessel to go. The dif- 
ficulty which weighed with the court, for a 
considerable time, was produced by the evi- 
dence of one of the witnesses, who stated that 
Heligoland was considered as at the mouth of 
the Eyder; which seemed to produce some 
doubt, at least, whether, if the inquiry was to 
be made of one of the blockading squadron, 
at a place considered to be the mouth of the 
Elbe, as well as of the Eyder, the case was 
not within the principle laid down in 1804. 
But, when the geographical situation of these 
places is considered— that Heligoland is in the 
direct and legitimate course to Tonningen, 
and that from that spot the courses to the 
two rivei-s diverge; that, in point of fact, this 
little island is twenty miles distant from the 
real junction of the iiyder and the Elbe, with 
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the sea; and that the expression is not, that 
the information is to be obtained at the mouth 
of the Elbe, or even at Heligoland, but ex- 
pressly at the entrance of the Eyder— it is 
plain, that the intention was, that she should 
look out for some vessel to the eastward of 
Heligoland, and in a course which she was 
permitted to pm-sue, and different from that 
which would have led her to the mouth of 
the Elbe. If the blockading squadron had dis- 
covered her pursuing that course, it wotdd 
have been obvious, that she was not intend- 
ing, or in a situation to bring herself within 
^ the letter or the meaning of the rules laid 
down by Sir W. Scott Had her course been 
towards the mouth of the Elbe, the case jvould 
have been difCerent. Upon this point, there- 
fore, we are of opinion that the letter of in- 
stioictions did not violate any decisions in 
England, prior to this insurance. As to the 
conduct of the captain, although certainly im- 
prudent, yet it was not such as ought to af- 
fect the insured. This was not, in the sUght- 
est degree, relied upon by the court, as con- 
tributing to the condemnation of the property. 
It is incidentally glanced at by the judge, 
more in the spirit of admonition, than of 
severe censure. 

Verdict for plaintiff. 



Case nSTo. 13,237. 

SPERRY et al. v. ERIE RT. CO. 

[6 Blatcbf. 423.] 1 

Circuit Court, S. D. New York. May 31, 1869. 

CHAiiPERTV — How Plead Ei> — Motion to Take 
FKOM Files. 
An objection that a bill in equity was filed 
under an agreement made between the plain- 
tiffs and certain other parties, which is void 
for champerty, ought to be raised formally, 
hy answer, and not by a motion to take the bill 
from the files. 

[This was a bill in equity by Elihu Sperry 
and Anna Sperry against the Erie Railway 
Company.] Motion by the defendants to 
take the bill of complaint in this suit from 
the files of the court, and to set aside the 
service of the subpoena . therein, on the 
ground that the bill and the subpoena were 
an abuse of the process of the court, and a 
fraud thereon, and that the suit partook of 
the nature of maintenance. 

William W. McFarland, for plaintiffs. 
Clarence A. Seward, for defendants. 

BLATCHFORD, District Judge. The 
ground of this motion is, that the bill was 
filed under an agreement made between the 
plaintiffs and certain other parties, which 
is void for champerty. I do not think this 
is the proper mode of taking the objection. 
It ought to be raised formally, by answer, so 
that plenary proofs may be taken in regard 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here rei)rinted by ijermission,] 



to such an issue, and the right of review in 
regard to it be secured to both parties. If 
the motion were to be granted, the plain- 
tiffs would be without remedy. The motion 
is denied. 



SPERRY (KENOSHA & B. B. CO. v.). See 
Case No. 7,712. 

SPERRY V. LOGAN. See Case No. 13,238. 
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SPERRY V. BIBBANS et al. 

SAME V. LOGAN et "al. 

[3 Ban. & A. 260; i 1 N. J. Law J. 115.] 

Circuit Court, D. New Jersey. March, 1878. 

Patents — Preliminaut Ixjosotiox — Laches. 

1. Where a patentee had knowledge of the in- 
fringement for nearly two years before apply- 
ing for a preliminary injunction, and had warn- 
ed the defendants that they were infringers, a 
motion for such injunction was denied. 

[Cited in Kittle v. Hall, 29 Fed. 511; Pope 
Manuf'g Co. v. Johnson, 40 Fed. 5S5.] 

2. Patentees must not expect from- the court 
a greater degree of diligence than they them- 
selves exhibit 

[These were bills in equity by John Sper- 
ry against Robert C. Ribbans and others and ' 
Theodore N. Logan and others, to enjoin the 
infringement of* letters patent No. 40,507, 
granted to complainant November 3, 1863.] 

F. C. Nye, for complainant. 
John Whitehead, for defendants. 

NIXON, District Judge. These are mo- 
tions for preliminary injunctions in the two 
cases above stated. They are by the same 
complainant against different defendants; 
but as they involve the same questions and 
have been argued together, they will be con- 
sidered and decided together. 

The application is to enjoin and restrain 
the defendants, "provisionally and during 
the pendency of the suits, from making, 
using or vending to others to be used, any 
boxes such as they have heretofore made or 
sold, or substantially the same as, or con- 
taining or embodying or making use of what 
is claimed substantially," in ceitain letters 
patent No. 40,507, "for improvement in man- 
ufacturing boxes," dated November 3d, 1863, 
and issued to the complainant There has 
been no adjudication in favor of the validity 
of the patent; and the counsel of the com- 
plainant relies mainly upon the long ac- 
quiescence of the public in his possession 
and use of the same, as a sufficient ground to 
authorize the court to grant the provisional 
injunction asked for. 

The defendants, in their answers and af- 
fidavits, contend that the second claim of 
the said patent, which is alleged to be in- 
fringed, is not only void for want of novelty, 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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but is bad in law, because there is nothing 
in the specification, drawings or models, 
which indicates any method of manufactur- 
ing a box from a single piece of wood. 
These, and a number of other questions, 
were ably discussed on the argument; but 
one fact appeared, which seems to the court 
so decisive of the pending motions, that it is 
unnecessary, at the present stage of the 
case, to enter into an examination of the 
validity of the patent — an inquiry always to 
be avoided, if practicable, until the final 
hearing. 

That fact was this: the complainant, who 
Is also the patentee, learned, as early as the 
spring of 1876, that the defendants, George 
A. jMannie & Co., were manufacturing, and 
claimed the right to manufacture, the boxes 
now complained of as an infringement of 
the second claim of his patent. He states 
that he saw them and warned them that 
they were infringers. They would not de- 
sist, but insisted upon their right to con- 
tinue the manufacture and sale. They did 
continue, and became, with the knowledge 
of the complainant, the largest producers of 
wooden boxes of any manufacturers in the 
market. The complainant quietly acquies- 
ced for nearly two years, and did not serve 
the defendants with notice of their motions, 
until about three weeks ago, to wit: on the 
6th and 7th of JIarch, 1878. 

Patentees must not expect from the court 
a greater degree of diligence than they them- 
selves exhibit. Under the rules, these cases 
will be ready for final hearing at the next 
term of the court. Since the complainant 
has voluntarily acquiesced in the alleged in- 
fringement for twenty-two months, it is not 
unreasonable that the court, by refusing to 
interfere, should compel an involuntaiy ac- 
quiescence for six months longer; and es- 
pecially so, as there has been no suggestion 
that the defendants are unable to respond in 
damages for the legal consequences of their 
acts. 

The motion, in each case, is denied. 
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The SPES. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case No. 13,239. 

In ro SPEYER et al. 

[6 N. B. R. (1873) 255; i 42 How. Pr. 397.] 

District Court, S. D. New York. 

Bankruptot —Power op Register Over Fuxns 
OF Bankrdpt — Contempt. 
A register may order bankmpts to hand over 
to his custodian funds in their hands. Disobe- 

1 [Reprinted from 6 N. B. R. 255, by permis- 
sion,] 



dience to such an order adjudged a contempt, 
for which an attachment was issued from th*'^ 
court. 

[Cited in Re Allen, Case No. 208; Re ^U- 
Kenna. 9 Fed. 29; U. S. v. Anonymous, 21 
Fed. 770.] 

The above named banla-upts [F. & A. Spey- 
er] filed their petition to be declared bank- 
rupts on the fourth day of January, eighteen 
hundred and seventy-one. In their schedules 
they set forth that the sum of one thousand 
three hundred and ten dollars and five cents 
in money was in their hands. The register 
in charge appointed ilr. LeRoy T. Gove cus- 
todian of the estate during the interim and 
until the assignee should be elected. The 
custodian thereupon demanded the said mon- 
ey of the bankmpts, and was informed by 
them that one of the bankrupts— having the 
money in his pocket— had been robbed of the 
same on the morning after filing the said pe- 
tition. Whereupon the said custodian sum- 
moned the bankrupts before the register, and 
proceeded to examine them concerning the 
same. Upon this testimony so taken, the reg- 
ister made an order that said banknipts hand 
over to the said custodian the said sum of 
one thousand three hundred and ten dollars 
and five cents within twenty-four hours after 
the service of said order on them. This or- 
der Avas duly served on the bankrupts; they 
failing to comply therewith, the said custo- 
dian moved the court before the district 
judge on notice to the bankrupts for an order 
that an attachment issue against them as 
for a contempt, for a disobedience to the or- 
der of the register. Whereupon the court re- 
ferred the matter back to the register to take 
such testimony as the said bankrupts might 
oft'er by way of purging the alleging contempt. 
Testimony was then taken on the part of the 
plaintifCs, whereupon the register certified the 
ease. 
By ISAIAH T. WIDLIAMS, Register: 
I, the undersigned register in bankruptcy, 
to whom the matter of the alleged contempt 
in this case was referred by the order of this 
honorable court, bearing date the fourth day 
of Februai-y, eighteen hundred and seventy- 
one, and hereto annexed, do hereby certify 
and report to this honorable court, that I have 
been attended by the said banki-upt, Abraham 
Speyer, and his counsel, Dubois Smith, Esq.,. 
and that I liave taken all the testimony offer- 
ed by him under said order, to wit: The tes- 
timony of the said Abraham Speyer, and 
Frederick Speyer, together with further testi- 
mony, of the said LeRoy T. Gove, Esq., all of 
which is hereto annexed, and herewith re- 
turned to this honorable court. And I fur- 
ther certify that upon a careful examination 
of said testimony, I am unable to accept the 
statements of the said bankrupts, as afford- 
ing the true reason Avhy the said sum of one- 
thousand three hundred and ten dollars and 
five cents was not paid over to the said cus- 
todian on his demand, nor was there anything 
in the manner of either of the said bankrupts,. 
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wliile under examination calculated to inspire 
confidence in their statements. I cannot en- 
tertain the slightest doubt that the loss of 
said money is a mere pretence on the part of 
the said Abraham Speyer. I therefore cer- 
tify to this honorable court, that in my opin-. 
ion the order of the court should be forth- 
with entered, committing the said Abraham 
Speyer to the county jaiL of the county of 
New York until he shall have paid over to the 
said custodian the said sum of one thousand 
three hundred and ten dollars and five cents, 
with interest thereon from the sixth day of 
January, eighteen hundred and seventy-one, 
besides the costs of this proceeding, to be ad- 
justed before the register in charge of the 
said case. 

BLATCHFORD, Disti'ict Judge. Enter an 
order herein in accordance with the conclu- 
sions of The register. 



Case No. 13,240. 

SPEYER V. The SIARY BELLE ROBERTS. 

EGGERS V. SAME. CHAUNCEY 

T. SAME. 

[2 Sawy. 1.] i 

District Court, D. California. Feb. 10, 1871. 

Shipping— Dasiage to Goods— Cakkiek's Fault 
— Pehils of Sea. 
Where goods arrived in a damaged condition, 
and it appeared that the damage was in great 
part caused by the carrier's fault, but that dam- 
age, to some extent, would probably hare been 
caused by perils of the sea encomitered by the 
vessel, but to what extent the carrier was un- 
able to show; held, that he was liable for the 
whole. 
[Cited in brief in Fleishman v. The John P. 
Best, Case No. -i.Sei. Cited in The Shand, 
16 Fed. 572; The Tommy, Id. 608.] 

[These were libels for injury to goods, by 
Morris Speyer, George H. Eggers, and H. N. 
Chauncey against the Mary Belle Roberts.] 

Milton Andros, for libellants. 
McAllisters & Bergin, for claimant. 

HOFFaiAN, District Judge. The libels in 
the above cases, which by consent were tried 
together, were filed to recover damages for in- 
juries to goods shipped on the above vessel 
to be ti-ansported from Hamburg to this port. 
The injuiy to the goods being proved, the car- 
rier offered evidence tending to show that it 
was occasioned by perils of the sea. The 
libellant then produced testimony tending to 
prove as averred in the answer, that the dam- 
age was caused; (1) By careless and negli- 
gent stowage of the cargo. (2) By the reason 
of the insufficient and defective condition of 
the scuppers when the vessel commenced her 
voyagp. (3) By sweat and moisture arising 
from in.sufficient ventilation, and the neglect 
of the ma.ster, while at Falmouth, (a port of 
refuge he had sought to escape a gale during 
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which the vessel had made a great deal of 
water) to remove the hatches or take any 
measm-es to diy the cargo, and, also, by his 
neglect during the voyage from Falmouth to 
take ofe his hatches in order to dry and ven- 
tilate the cargo. 

The evidence shows beyond controversy, 
that shoitly after leaving Hamburg, the vessel 
was exposed to sea perils of an unusual char- 
acter. The severity of the gale, the ugly 
cross-sea, the straining and leaking of the 
ship, the long and ineffectual pumping by the 
crew, and their exhausted condition in conse- 
quence, their application to the master to seek 
a port of refuge, and his final determination to 
do so, after consultation with the mate, are 
established by the concurrent testimony of all 
on board. 

It is also, I think, evident that the vessel 
was well provided, and in a seaworthy condi- 
tion, when she left Hamburg, with the excep- 
tion that there was a hole in one of her scup- 
pers. It was strenuously urged at the hear- 
ing that, as the scupper, at the place where 
this hole was found, passed throiigh solid tim- 
ber, but little water could have reached the 
cargo, and that, therefore, no considerable 
part of the damage can be attributed to this 
defect. And such yould seem to be the fact, 
if the statements of the witnesses, as to the 
precise position of the hole in the scupper, be 
aecepted- 

On the other hand, the master, in his protest, 
seems to ascribe the gi-eater part of the dam- 
age to this very cause. His statement is: 
"On this day had an examination, found the 
port scupper had been broken off at some time 
in the severe weather encountered, and that 
the sea had free access to the vessel through 
this scupper." 

This statement contains two errors: First, 
the hole in the scupper was discovered, not 
after the arrival of the vessel at Falmouth, 
but some time previously, and during the 
gale; second, there is no reason to believe 
that it was made during the gale, or at any 
time after the departure of the vessel. Its 
origin was ascribed by the master and officers, 
either to an injury inflicted while clearing 
.the scupper of ice, or else made by a boat 
hook in the hands of some lighterman along 
side the vessel at Hamburg. 

In the view I take of the case, it is not 
necessary to attempt to determine (if that 
Avere possible) how much of the injury to the 
cargo is to be atti-ibuted to this cause. That 
some of it was due to it, cannot, I think, be 
denied; but probably no very considerable 
amount when compared with the total dam- 
age. 

Some attempt was made to show that the 
leak under the grub-beam was caused by de- 
fective caulking. I think, howevei*, under the 
proofs, that the straining and working of the 
ship in the very severe storm she encountered, 
may be accepted as the cause of this leak. 

But the most important allegations of the 
libel with regard to the stowage of the cargo- 
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and the insufficiency of the dunnage, appear 
to l)e clearly established by the proofs. 

A large number of witnesses, including the 
port warden and other experts^ concur in the 
statement that the dunnage to the cargo, espe- 
cially at the bilges, was wholly insufficient. 
The master himself seems to admit that the 
cargo- was not stowed as he directed, nor, we 
may infer, as he considered properly, lie 
stiites that when the stevedores were stowing 
the cargo he was down with them as often as 
he could be— perhaps, one third of the time. 
That he gave orders to break out cargo when 
he did not think it was stowed properly— 
•'This happened at least a dozen times, prob- 
ably many more, my orders were obeyed 
^vhilst I was there. I am satisfied from the 
breaking out of the cargo here that the cargo 
was stowed back as it originally was. I mean 
that after I had left the hold they put things 
back as they were before." I do not deem it 
necessary to recapitulate the names of the 
numerous witnesses who confirm the conclu- 
sion which would natm-ally be drawn from 
these admissions of the master. Some of 
them do not hesitate to express the opinion 
that the greater part of the damage was 
caused by insufficiency of dunnage. 

That the effect of a waijt of dunnage would 
be to expose the cargo to injury from water 
ranning down the sides and also to increase 
the damage from water which might collect 
in the hold, was abundantly proved and is 
obvious without proof- The very object for 
which dunnage is used is to protect the cargo 
from injurj- by being wetted. That the cargo 
would have sustained, even if properly dun- 
uaged, some injury from the unavoidable ef- 
fect of sea perils encountered by the vessel, 
and her consequent leaking, must be admitted. 
But what would have been the extent of that 
injury, and how much of the damage is to be 
attributed to each cause, it is impossible now 
to ascertain. 

The question thus arises: Is the carrier lia- 
ble to make good the whole damage sustain- 
ed, when the proofs show that part of it was 
occasioned by a cause for which he was not 
responsible, and part was caused by his own 
negligence, but he is unable to show how much, 
was due to either cause separately? To ex- 
oneiute a carrier, prima facie, from the liabil- 
ity assumed by him under his bill of lading, 
it will be sufficient to show that the im- 
mediate cause of the injury was a peril of the 
seas, or other cause for which he is not re- 
sponsible. 

But after this proof has been given, it is 
competent for the shipper to show that the 
loss might have been avoided by reasonable 
skill and diligence, in other woixls, that the 
loss would not have occurred except for the 
carrier's negligence. Clark v. Barnwell, 12 
How, [53 U. S.] '2S0. In such cases it has 
been held that the inquiiy is, did the want of 
skill of the master and ci-ew contribute in 
any degree to the loss? And that the carrier 
must show, not that the loss might have hap- 



pened if the act complained of had not been 
done, but that it must have happened. 

Thus when the immediate cause of the loss 
was the sudden and unexpected rising of a 
river to an unprecedented height, and it ap- 
peared that if the goods had been forwarded 
without imreasonable delay they would not 
have been exposed to the danger, it was held 
that this- negligence of the carrier rendered 
him liable for a loss of which the immediate 
cause was a vis major. In Williams v. Grant, 
1 Conn. 487, the court says: "And in cases of 
this description carriers may be liable for a 
loss arising from inevitable necessity existing 
at tlie time of the loss, if they have been guilty 
of a previous negligence or misconduct by 
which the loss may have been occasioned 
* * * It is a condition precedent to the ex- 
oneration of carriers that they should have 
been in no default, or, in other words, that 
the goods of the shipper should not have been 
exposed to the peril, or accident, which oc- 
casioned the loss by their own misconduct, 
negligence, or ignorance. For though the im- 
mediate or proximate cause of the loss may 
have been what is termed act of God, or in- 
evitable accident, yet, if the carrier unneces- 
sarily exposes the property to such accident, 
by any culpable act or omission of his own, 
he is not excused. Per Gould, J. It is evi- 
dent, therefore, that in this case the carrier 
is liable for all injuries which, though imme- 
diately caused by a peril of the sea, would not 
have occurred had not his own negligence con- 
tributed to produce the injurious result. The 
bad stowage of the cargo was, as to this dam- 
age not the causa causans but the causa sine 
qua non and for the effect of this cause he is 
liable. 

The real difficulty in the case arises from the 
fact which, however, is not conclusively estab- 
lished, that the cargo woifid have sustained 
some damage even if it had been properly 
stowed; but how much cannot be known. 
"We are thus forced to choose between two al- 
ternatives, either to hold the carrier responsi- 
ble for damages, a part of which he is not 
accountable for. or else to deny to the shipper 
any compensation for losses, which, in great 
part, were caused by the carrier's fault. 

The former alternative must, in my opinion, 
be adopted. By his contract, the can'ier i)roin- 
ised to deliver the goods in like good order 
and condition as when received, unless pre- 
vented from so doing by one of the excepted 
perils. The cargo being found to be damaged, 
the burden of proof was on him to show that 
the loss was occasioned by one of the causes 
which, by law and the tei-ms of his coutx-act, 
afford an exciise for its non-performance. It 
is not enough that he show that a part of tlie 
damage was so caused, while the remainder 
was caused by his own negligence. To excuse 
himself for that portion of the loss for which 
he is not liable, he must show how much that 
portion is; and, unable to exonerate himself 
in toto, he should establish the degree and ex- 
tent of the exoneration to which he is entitled. 
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If lie fails to do this, it seems to me that he 
must be held responsible foi"the whole dam- 
age. 

• If these views are correct, it is unnecessai-y 
to consider how fai* the master was in fault 
by neglecting to open his hatches, and attempt 
to dry and ventilate the cargo while the ship 
lay at Falmouth, or during his subsequent voy- 
-age. 

The master, during the voyage, is undoubted- 
ly boimd to take all possible care of the cargo, 
uud "he is responsible," says Mr. Chancellor 
Kent, "for every injury which might have 
been prevented by human foresight, and pru- 
dence, and competent naval skill." 3 Kent, 
Comm. p. 213; 1 Pai-s. Shipp. & Adm. 262; 
[Clark V. Barnwell] 12 How. [53 U. S.] 280; 
The Gentleman [Case No. 5,324]. 

Something must, however, be left to the 
master's discretion and sound judgment; and, 
in the present case, the evidence hardly jus- 
tifies the conclusion that the practice of taking 
ot£ hatches in fair weather on a voyage from 
Europe or the Eastern ports is so univei-sal, 
safe and proper a means of ventilating the 
cargo, as to make the ship responsible, when 
it is not done, for all the damage by sweat 
sustained by the cargo, especially when it is 
apparent that that damage could have been 
only partially prevented, and, perhaps, to a 
very inconsiderable degree by any such pre- 
cautions. With respect to the duty of taking 
off the hatches at Falmouth, the case is 
stronger, but the conclusion arrived at. in re- 
gard to the liability for the negligent stowage, 
rendei-s the decision of the point unnecessaiy. 
The damages proved by Morris Speyer are 
.$14,682.56; by Eggers & Co., 1,862.19; by 
Chauncey & Co., 321.99. It is possible, how- 
ever, that some of these amounts may be 
slightly erroneous. If so, I am ready to cor- 
rect tbem if the eri-or be pointed out. 



Case N"o. 18,241. 

SPICER et al. v. WARD et al. 

[3 N. B. E. 512 (QuaTto, 127).] i 

District Court, D. Rhode Island. 1870. 

Bankruptcy — Gekerai. Assigsmext — Estoppel. 

. 1. A general assignment by an insolvent firm 
of all the firm property for the benefit equal- 
ly of all its creditors, untainted by actual 
fraud, is nevertheless an act of bankruptcy, as 
being, in contemplation of law, made with in- 
tent to defeat or delay the operation of the 
bankruptcy act [of 1867 (14 Stat. 517)]. 
[Cited in Re Marter. Case No, 9,143; Globe 
Ins. Co, V. Cleveland Ins. Co., Id. 5,486.] 

[Disapproved in Haas v. O'Brien, 60 N. Y. 
602,] 

2, Treating with the assignee and bankrupts 
by creditors, with an offer to assent to the 
assignment if the assignee should be changed, 
does not estop creditors from proceeding in 

^.[.Reprinted by permission.] 



bankruptcy, though it is possible for creditors 
so to act as to be estopped in such a case. 
[Cited in Re Williams, Case No. 17,706,] 

[This was a proceeding in bankruptcy by 
Spicer & Peckham against Ward & Trow.] 

KNOWLES, District ,Tudge. This is one 
of the many cases in which the points pre- 
sented for consideration are neither so novel, 
nor so disputable now, in 1870,- as to require, 
or even to warrant a yery elaborate state- 
ment on the .part. of the court, of the grounds 
of its decision. The petitioners charge 
against the respondents three certain a6ts 
of bankruptcy. These, or some one of them, 
they are boimd to prove under penalty of a 
dismissal of their petition with costs— and, 
of course, a liability to an action for mali- 
cious and unfounded prosecution. The re- 
spondents file a denial, in common form, and 
they challenge proofs of the criminatory al- 
legations. The essential allegation of fact in 
each of the three charges is, that on the 3d 
day of Januaiy, 1870, the respondents made 
and executed to one George W. Payton an 
assignment of all their property, as a fii*m, 
for the benefit equally of all the firm'^s cred- 
itors—which act, it is alleged, in the'rirat 
specification, was done with the intent to 
hinder, delay, and defraud creditors; in the 
second specification, with intent to defeat 
and delay the operation of the bankrupt act 
—being insolvent; and in the third, with the 
same intent as last mentioned, being in con- 
templation of bankruptcy or insolvency. 

The making of the assignment being ad- 
mitted, and the insolvency of the firm at the 
time being fully proven, or conceded, it was 
denied on the part of the respondents that 
an act of bankruptcy within the purview of 
the bankrupt act was shown, and this upon 
two grounds. 

The first of these was, that an assignment 
for the benefit equally of all creditors, un- 
tainted by actual fraud, was not, under the 
statute, an act of bankruptcy; citing in sup- 
port of this position an opinion of Justice. 
Swayne of the supreme court, overruling a 
decision of the judge of the Southern dis- 
trict of Massachusetts,— In re Kingsley 
[Case No. 7,819], and'Langley v. Perry [Id. 
8,067], and an opinion of Justice Nelson 
of the same court, reported in Sedgwick v. 
Place [Id, 12,622], In this position of the 
respondents I am unable to concur. Grant- 
ing, for the sake of argument, that these 
opinions of- these distinguished jurists sus- 
tain fully the point to which they are cited 
(a concession, In my judgment, against the 
fact), I am constrained to say that I cannot 
assent to that construction of the bankrupt 
law for which the respondents here contend. 
Of the opinion of Justice Swayne, we have 
but a reporter's synopsis of points ruled— 
not a sentence of the authoi-'s reasonings — 
while, on the other hand, in Perry v, Lang- 
ley . [Id, 11.006], we have the full opinion 
of Judge Leavitt, In Langley v. Perry [su- 
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pra]. the opinion overruled by Justice 
iSwaj-ne, in wliieli, according to my judg- 
ment, the true construction of the bankrupt 
law, as regards the point in question, is giv- 
en, -with reasons therefor which seem to me 
unanswerable. Under the view of the law 
as here expounded, the making of the as- 
signment of the 3d of January by the re- 
spondents was an act of bankruptcy, be- 
cause made, in contemplation of law, with 
intent to defeat or delay the operation of 
the bankruiJt act. Says the Judge: "The 
intention of the law clearly was, that when 
a failing debtor was conscious of his inabili- 
ty to prosecute his business and pay his 
debts, he should at once subject Ms prop- 
erty to such a disposition as the bankrupt 
law has provided for. The propertj' then 
becomes a sacred trust for the benefit of his 
creditoi'S, who have a right to insist that It 
shall be administered, not according to the 
wish or preference of the insolvent, or in 
accordance with the insolvent law of the 
state, but according to the provisions of the 
national bankrupt law." This, in my judg- 
ment, is the sounder construction of the 
bankrupt laAV, as to tlie point in question, 
and by reference to the Case of Randall & 
Sunderland [Case No. 11,551J. it will be seen 
that Judge Deady, of the district of Oregon, 
entertains a similar view, and in its support 
has given to the profession an argument 
which few of his brethren of the North, the 
South, or the East will attempt to refute, -to 
strengthen, or amend. In re Goldschmidt 
[Id. 5,520]. The view is adopted by Judge 
Blatehford, of Southern district of New 
York. 

But secondly, say the respondents, suppos- 
ing the assignment to be an act of bankiiipt- 
ry, these petitioners are estopped by certain 
acts of omission or commission from com- 
plaining thereof in this court bj' petition. 
They have, say the respondents, delayed fil- 
ing their petition for sixteen days from the 
date of the assignment; have within that 
period often conferred with the respondents 
and tlieir assignee, concerning the condition 
of the estate, and have sought to sell their 
claim against the respondents to the as- 
signee for about half its amoimt; and last, 
but not least, have offered to assent to the 
assignment, and refrain from proceedings 
imder the bankrupt law, if the respondents 
and the assignee would surrender the prop- 
erty assigned, and commit its disposal and 
management to some person more satisfac- 
tory to the petitionei-s and other creditors 
than was the assignee named, who, it was 
conceded, was personally unacquainted with 
the business of the assignors, and who in- 
sisted on employing, as his agents, for the 
purposes of the trust, the assignors them- 
selves. As to this ground of defense, it seems 
needful merely to say, that the facts in proof 
are, in my view, insufficient for the exigen- 
cy. That a creditor may be estopped by his 
acts or declarations, from proceeding in bank- 



ruptcy against a debtor, no matter how cvl- 
pable the debtor may be, is readily conceded; 
and that a court should always aim, by rec- 
ognizing the doctrine of estoppel, to subserve 
the interests of good morals and fair deal- 
ing, is also conceded. Still, in my view, be- 
fore it can adjudge a creditor estopped from 
invoking against a debtor the powers of a 
court of bankmptcy, he should be held to 
prove other facts, and more pertinent and 
significant than those proven in this ease — 
and this, though it were not shown by the 
creditor, as it is shown in this case, that pro- 
ceedings in bankruptcy were resolved on by 
the petitioners as soon as it was ascei-tained 
that the debtors would not assent to a sub- 
stitution of any assignee in the place of one 
chosen by them, and that within seventeen 
days next succeeding the date of the act of 
bankruptcy their petition against their guilty 
debtors was filed. 

It is gratifying to the court to be warrant- 
ed in adding, that no corrupt intent to de- 
fraud a creditor, or to contravene any stat- 
ute of the state, is imputed to the respond- 
ents or their learned counsel by the petition- 
ers, or is imputable to them upon the evi- 
dence. But on the other hand, it is anything 
but gratifying to learn, what is shown by 
the testimony in this cause, that there is 
much reason to doubt whether, even at this 
late day, the community at large fully real- 
ize as a veritable fixed fact, that under this 
bankrupt law, so far as concerns the rela- 
[ tions of debtor and creditor, the mode of 
conducting business, and the possession and 
disposal of pi*operty by parties of blighted 
credit or in embarrassed or straightened cir- 
cumstances, *'old things have passed aAvay. 
and all things have become new." For many 
years past, it has been known everywhere, 
in Gatli and Askalon, as well as in Provi- 
dence and Newport, that in Rhode Island, 
assignments were upheld by our courts in 
conformity with state laws, which in any 
other state In the Union would at sight have- 
been set aside as fraudulent, by any judge or 
chancellor. The bankrupt law, it should 
now be remembered, pi-actically nullifies 
these state laws, and stigmatizes as fraudu- 
lent, in fact or in law, many a practice which 
the business men and legislators of Rhode 
Island have been wont to uphold and com- 
mend, as pre-eminently conducive to the 
prosperity of all of the state's multiform in- 
dustrial pursuits and enterprises. 

In the controversies, wherever raging, in 
relation to the expediency of the enacting of 
the banki-upt law, or the expediency or in- 
expediency of its repeal, the bench cannot, 
without impropriety, participate. Its duty is 
done, when, as cases arise, it expounds, ap- 
plies, and administers the law, and as the 
law's organ, makes known to the community 
those rules of conduct to which the citizen 
will be required to prove conformity on his 
part when it shall have chanced that, for or 
against him, the searching, potent, and ine- 
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vasible processes of the bankrupt law sliall 
bave been invoked- 

The respondents are adjudged bankrupts. 

Decree entered, declaring fbe firm of "Ward 
& Trow bankrupts. 



Case Wo. 13,S4S. 

In re SPILLMAN. 

[13 N. B. R. 214; i 8 Ohi. Leg. News, 140; 23 
. Pittsb. Leg. X ST.] 

District Court, D. Massachusetts. 1876. 

B.vxKitcpTcr— Composition— Register's Fees. 

1. In composition cases the register is enti- 
tled to five dollars for incidental expenses; 
three dollars for the meeting; five dollars when 
acting under a special order; ten cents for fil- 
ing each paper; twenty cents for each folio of 
the examination; twenty-five cents for each 
affidavit; one dollar for ordering an adjourn- 
ment of a meeting, and ten cents 'for each folio 
■of the report. 

2. When the resolution has been definitely 
passed upon, the business of the meeting is over 
and no adjournment is needed. 

3. The confirmation' need not be presented 
at the meeting of creditors. 

4. If the confirmation is presented to the reg- 
ister, the time spent in examining it may be 
-considered as spent under a special order. 

5. No memoranda are necessary in composi- 
tion cases. 

[In the matter of Benjamia F. Spillman, a 
banki-upt.] 

LOWELL, District Judge, In examining 
the question of the fees of the register in the 
■case of composition, I have found that the 
fee bill, though not specially intended to 
reach such cases, may be applied' to them. 
AVithout tracing all the items of charge in 
this case, I will point out such as seem to 
be allowable: 

First. The' general docket fee for office and 
incidental expenses, five dollars. 

Second. For general meeting of creditors, 
three dollars- 
Third. For service under order of court 
not exceeding per day, 2 five dollars. 

Fourth. Filing papers, not before filed with 
•clerk, each a ten cents. 

Fifth. Examination of bankrupt taken 
■down in writing, for each folio, twenty cents. 

Sixth. E'er affidavits when necessaiy, each 
twenty-five cents. 

Seventh. Adjournments. A large part of 
the fees proposed to be charged in the bill 
sent in by the register are derived from ad- 
journments and adjourned meetings. I un- 
derstand the ground for making such ad- 
journments was that the confirmation was 



1 [Reprinted from 13 N. B. R. 214, by permis- 
sion.] 

2 I suppose in most cases the responsible duty 
which is put upon the register to examine and 
report will take time beyond and besides the 
holding of the meeting. 

3 A paper signed by any number of persons 
is but one paper. This was long since decided 
in taxing fees of the clerk. 



incomplete. . The statute does not contem- 
plate that the confirmation should be made at 
a meeting, nor that it should be presented to 
the register. The debtor may procure it with- 
in any reasonable time after the meeting. 
Knowing that they often were presented and 
filed, I required the register's opinion upon 
them if filed with him. My orders are per- 
haps annulled by the action of the supreme 
court. Whether so or not, I shall at once 
repeal them. I do not understand the su- 
preme court to require the register to pass up- 
on the confirmation, and he is at liberty to 
refuse to do so. If he does examine it he 
may be considered to do so under a special 
order, and the time taken may be added to 
that spent in examining the resolution itself- 
Whenever the resolution has been definitely 
passed upon by the creditors assembled in per- 
son or by proxy, the business of the meeting 
is over. I believe it has been ruled in Eng- 
land that such a meeting cannot be lawfully 
adjourned, excepting by such a vote as 
would be requisite to pass the resolution. 
How that may be by our law I have not had 
occasion to decide. When an adjourned meet- 
ing is necessary (if ever) a. fee for ordering 
it, one dollar; and for holding it, three dol- 
lars. 

Eighth. Memoranda. The short memo- 
randa are not necessaiy in composition 
cases, because the report which the register 
is required to make of the proceedings in- 
cludes them. The memoranda are needed 
in ordinary cases to keep the creditors, who 
may choose to apply to the court, informed 
of the state of the proceedings from time to 
time during the months or years that the 
case may be pending. In composition eases 
the register ought to keep a docket and min- 
utes, and can send them up if called for. He 
may, however, tax the folios of his report it- 
self, for each folio', ten cents. 
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Case No. 13,243. 

The SPLENDID v. The GLOBE. 

prhe case reported under above title in 35 
Hunt, Mer. Mag. 447, is the same as Case No. 
5,485.] 



Case No. 13,244. 

SPOFFORD V. RITTEN. 

[4 McLean, 253.] 1 

Circuit Court, D. Michigan. June Term, 1847. 

Pleading at Law— Amendmest— Sekvice of 
Copy. 

1. A very slight amendment of the declara- 
tion, which in no respect can afEect the merits 
of the case, does not require a copy of the dec- 
laration to be served under the rule. 

1 [Reported by Hon. John McLean. Circuit 
Justice.] 
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2. The plea filed by the defendant, required 
the amendment. 

3. There is no irregularity in the judgment, 
which can authorize the court to set it aside. 

In equity. 

Mr. T<]>nmons. for plaintiff. 
Mr. Goodwin, for defendant. 

McLEAN, Circuit Justice. This is a motion 
to set aside a judgment, on the ground that 
the suit had been commenced by declara- 
tion, which was served on defendant, who 
pleaded that he was an alien, though alleged 
in tlie declaration to be a citizen of Michigan. 
Leave was given to amend the declaration, 
alleging that the defendant was an alien. On 
this amendment being made, a judgment by 
default was entered. And now a motion was 
made to set aside the judgment by default, 
for irregularity, 1 Chit. PL 2o3, 1 Doug. 
(Mich.) 434. 

It is contended that a new cause of action 
can not be introduced by the plaintiff, in his 
■= declaration, under leave to amend it, which 
shall affect the rights of the defendant by 
avoiding the statute of limitations. But the 
above amendment was not of that chai-acter. 
It was a mere description of the person, 
which in no respect affected the rights of ei- 
ther party. He, being an alien, was as lia- 
ble to the process of the court, and the claim 
of the plaintiff, as if he were a citizen. So 
that there could be no objection to the amend- 
ment; arising out of the lapse of time, or on 
any other ground. The amendment could not 
have taken the party by surprise, as it became 
necessaiT from the interposition of his plea. 

There is no objection that no rule for plea 
was entered after the declaration was amend- 
ed. But the objection is, that the counsel 
for the defendant, being in court, cognizant 
of the plea of the defendant, the leave to 
amend, and rule for plea, had not a copy of 
the amended declaration served upon him. 
The rule in terms requnes this to be done in 
general language; but the court must see 
that a rule designed to protect the rights 
of the defendant, shall not be made to operate 
unjustly against the plaintiff. There could 
be no necessity for a copy of the declaration 
to be served on the counsel in this ease. 
The amendment was slight, and not at all 
affecting any defense which the defendant 
could set up on the merits. 

The motion is overraled. 



Case No. 13,244a. 

SPOONER V. DANIELS. 

[Betts' Scr. Bk. 505.] 

Circuit Court, S. D. New York. Oct. 21, 1854. 

Libel — Journal Publications — Pakties Liable 
—Criticism — Malice — Evidence. 

[1. Liability for a libelous article published in 
a journal extends to the owner and editor, 
whether they had personal knowledge of the 
publication or not; but not to a mere hired con- 



tributor, unless he either wrote the article, or 
induced its insertion.] 

[2. A critical article, ih which the words 
"swindler,", "humbug," and "fraud," are ap- 
plied to the author of a work of art, is libelous 
in itself, and gives rise to a presumption of 
malice sufficient to support an action, without 
proof of damage.] 

[3. When actual malice is proved in the pub- 
lication of an article disparaging a work of art, 
the person responsible for it cannot shield 

; himself from liability on the ground that he was 

I acting in the capacity of a critic] 

I [4. Evidence which would amount to justifi- 
i cation may be introduced, though justification 
is not pleaded, but in that case it can only go 
to reduce damages, and not to defeat the ac- 
tion.] 

[5. If the jury find from the tone and tenor 
of an article of criticism that the writer is 
actuated by general malice, a disposition to 
scandalize the plaintiff's works, though not aris- 
ing from personal ill will, growing out of any 
personal acquaintance with plaintiff, they may 
award exemplary damages.] 

[This was an action at law for libel, brought 
by Shearjashub Spooner against John W. 
Daniels. The article complained of purport- 
ed to be a criticism upon a work of art pro- 
duced by plaintiff, namely, a restoration or 
reproduction of Boydell's illustrations of 
Shakespeare.] 

BETTS, District Judge (charging jury). I 
suppose, gentlemen, you will feel that it was 
time that this controversy should be brought 
to a close, so that you may bestow upon it 
that action which now devolves upon you as 
sworn jurors in the case. The scheme of 
this action, gentlemen, is that the plaintiff, 
being the owner of this publication, had 
been ti-aduced and defamed, by a publication 
made by the defendant in a newspaper in 
the state of Virginia; that he has been per- 
sonally injured by that attack, as it was de- 
famatory to his character, and that he had 
also been prejudiced in the work which he 
had published, and was attempting to circu- 
late and dispose of. This imposes upon the 
plaintiff, in order to sustain his action, to 
show, firstly, that he was proprietor of this 
publication, and that he was the owner of 
this edition of Boydell; secondly, that the de- 
fendant is the person who has published the 
defamatory articles; and, thirdly, that his 
article is, of itself, or by exti-aneous circum- 
stances, of such a slanderous ehai-acter as to 
make it the subject of a lawsuit. It is not 
necessary to establish a degree of property 
in the points that would enable him to claim 
them, nor any other act of ownership than 
the possession and claim of the right to them. 
If the evidence shows you that he has con- 
ducted himself in respect to them as the own- 
er, dealt with them as the owner, then he is 
to be regarded, for all the purposes of this 
trial, as the owner, there being no evidence 
controverting a natural inference from thosef 
facts. The next important step is to satisfy 
you, upon the evidence, that he has selected, 
and made the subject of this action, the in- 
dividual whom he supposes has done the 
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wrong. He must prove to your satisfaction 
that the defendant is either the author of 
this publication, or in such position, in re- 
spect to it, that he becomes responsible for 
it. First, he must prove authorship by di- 
rect positive testimony to that fact, or he 
may establish it by the proof of such circum- 
stances and facts as necessarily .lead to the 
inference that he was the author; and, when 
he has given evidence enough to raise a fair 
presumption that he is the writer of it, theu 
it devolves upon the defendant to exonei*ate 
himself from the effect of the inference in 
proof. The law makes the owner, proprietor, 
or editor of a paper or periodical answerable 
for all slanderous and injurious articles in- 
serted in it, because it is in his power to pre- 
vent such insertion, and because, when the 
article appears, and inflicts the Jnjui*y, the 
law presumes it is with his consent. It is a 
presumption of law, and not a presumption 
of fact. The proprietor may be as ignorant 
as any other man in the community of the 
article, until it appears in print; he may 
trust his foreman or general agent to select 
articles, and determine upon their insertion; 
he may not be personally cognizant at all of 
the particular publication,— still the law will 
presume, for general purposes, for the order, 
convenience, and good of society, him to be 
the individual who has consented to authorize 
the publication. You are then to look at the 
facts, gentlemen, in order to ascertain wheth- 
er or not the testimony proves Mr. Daniels, 
the defendant, to be the writer of the articles. 
In that particular, you have one branch of 
evidence, one portion, of the testimony, that 
seems to be direct and positive; but it con- 
sists in the declarations or admissions, di- 
rectly or impliedly, upon the part of Mr. 
Daniels. I refer to the testimony of Mr. 
Peebles. Now, in regard to declarations or 
admissions, when offered against a person in 
evidence which may affect his property ox 
person, or establish aught against him in fa- 
vor of another, the law always admonishes 
the jury to exercise great caution. It is 
very difficult for a witness, after a lapse of 
any period of time, or, indeed, immediately 
afterwards, always to restate precisely in 
words what he heard another person say. 
Now, in this instance, as in others, the whole 
effect of the declaration, rests in a statement 
of the precise language used. If Jlr. Dan- 
iels, at the interview with Mr. Peebles, said: 
"That is my article," or referred to it as his 
article, assuming it to be his own, that would 
be an admission of the fact; and, in view of 
such testimony, the jury would be called 
upon, without Some other explanation, to hold 
him responsible. But if Sir. Daniels said: 
"The article published in the newspaper," or 
"That article, is justifiable, and it is all right 
and proper," it would not be an acknowledg- 
ment that he was the author or writer of it. 
It does not assume him to be the composer 
of it, but it assumes him to be the defender 
of it, and one who is willing to stand answer- 



able for the justice of the remarks. Now, in 
a matter of this kind, as in all others, you 
will proceed very cautiously. In this case, 
where a defendant may have removed aU 
possible doubt upon the subject, it is for you 
to say whether there is ground for doubt— 
whether it is safe to trust the memory of the 
witness in the use of a particular pronoun 
or particle, so as to fix the result of the whole 
ease upon that .circumstance. We may sup- 
pose Mr. Peebles to be perfectly ingenuous in 
the matter, devoid of excitement or enmity to- 
wards Mr. Daniels, and entertaining no dis- 
position to falsify or misrepresent what he 
really said, but to be an honest reporter of 
the precise language employed, yet, your own 
experience will have taught you how ex- 
tremely difiieult it is for a man to carry in 
his mind the precise expressions employed by 
another, even should the conversation be 
temperate; but if any animosity or excite- 
ment existed, if Mr. Peebles was seeking the 
adjustment of some difficulty, or urging a 
complaint, in such a case there would be 
more reason to distrust the justice of his 
memory. 

If the plaintiff faUs to prove that the de- 
fendant is the composer of the article, then 
the defendant is not censurable, unless he 
proves that he was in such a position in re- 
gard to this paper that he is legally respon- 
sible for the article published in it. It must 
be that he was the proprietor, that he had a 
pecuniary interest in it, or that he was placed 
in such superintendence and charge of It that 
"enabled him to control the articles that were 
inserted. If he were the editor, then he is 
responsible, whether he wrote it or not; but 
if the evidence is shown to your satisfaction, 
and is not explained, that Mr. Daniels was 
only a contributor to the paper, paid for his 
services as employe of the paper, or writer, 
then he is not legally responsible for any in- 
sertion in that paper not emanating from 
himself. In regard to the facts of the case, let 
it be remarked that it is said upon the part 
of the plaintiffs that the defendant could 
easily prove whether he composed these arti- 
cles or not, and he could also easily prove 
who did write them, because he had the 
power of examining his coeditors and propri- 
Itors of the paper. But this position, gentle- 
men, may be regarded in two views. The 
same witnesses who proved the fact upon the 
part of Mr. Daniels, and who were examined 
by him, were opened to examination, and 
were examined by the plaintiff. If they knew 
the fact, if it was incumbent upon the plain- 
tiff to prove affirmatively, as the foundation 
of his action, who was the writer of the pub- 
lication, it was his duty to - examine those 
witnesses, and, instead of putting one single, 
general, loose interrogatory, he should have 
asked the witnesses: "Did you write the ar- 
ticle?" "Do you know who wrote it?" "Did 
Mr. Daniels write it?" The witnesses were 
equally open to the plaintiff, but his side re- 
fused to put the question, and the inference 
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is just as stroujT that they dared not put it, 
as it is a^^ainst Daniels tliat he dared not put 
it. In that respect they stand equal. Xow, 
so far as respects the question of ownership 
or editorship, the testimony of the witnesses, 
if reliable, seems to dispose of that, and to 
ostablish the fact that Mr. Daniels was not 
connected with that paper in either of those 
capacities, but that he Avas only engaged as a 
salaried writer. If the evidence renders Uie 
defendant responsible, then it becomes neces- 
sary to look for a moment at the manner in 
which the plaintiCE has put forth his gi-iev- 
ance, because he cannot come into a court of 
justice and claim at your hands for damages, 
upon the ground that there had been various 
injurious and prejudicial remarks made re- 
garding him individually, and his business 
avocations, or respecting the value of his 
property; but he must lay down on paper 
what has been said of him, and he must de- 
fine, interpret, or mark out the meaning upon 
paper that is put upon those charges, and he 
must show to your satisfaction that he has 
put a true meaning upon them; that is to say, 
he must, in 'his declaration, as it is called,— 
his complaint of the wrong done him,— spread 
out what it is the defendant had written or 
said which is a slander against him, and, it 
being libelous matter, he must not only state 
the words, but also the meaning that gives 
them that libelous quality, and then, when he 
has done that, he must satisfy you by testi- 
mony that that is the proper intei-pretation at 
which they should be received. The plaintiff, 
you will perceive, gentlemen, from the tenor 
of the argument, as well as the course of the 
proof, conceives that he has been defamed 
by this writer personally, in his individual 
character, in a mode to affect the value of his 
property, and in relation to his profession or 
avocation as a compiler or designer of the 
work in question. The declaration sets out 
pretty much In words the substance of this 
newspaper publication, and you will observe, 
in reading it, that the publication does not 
purport to designate Mr. Spooner by name in 
those remarks that are injurious and ofiCensive 
in their character; and one observation may 
well be made, in this respect, in regard to the 
tenor and spirit of this publication. It is 
what I believe the profession call a "slashing'? 
article, and the writers of them suppose that 
they do high credit to themselves, and evince 
great smartness and talent, by using coarse, 
rough, and violent language; and if they apply 
that to individuals, if they give an applica- 
tion to it w*hich tends to injure the party's 
character and reputation, they ought to be 
made to smart for their smartness. Every 
writer in the newspapers of the day should 
be held to a vigorous responsibility for the 
free use of his coarse and injurious epitliets. 
There should be no immunity to him because 
he conducts a public paper. The arm of the 
law should reach him with more force to re- 
strain him in that capacity- He being placed 
in a situation of doing wrong, of throwing dis- 



tress into famihes, and attacking private char- 
acter, should be called to a serious responsi- 
bility for the manner in which he discharges 
the power he holds in his possession. It is no 
sort of mitigation, in my judgment,— and I 
think I speak the voice of the law in that re- 
spect,— that a man is editor or contributor to a 
public paper, that he fills that paper with as- 
persions upon his neighbors' conduct and busi- 
ness. His being so would rather aggi-avate, 
than diminish, his offense. The inquiry here, 
you will observe, is, has he applied any re- 
marks or charges of a slanderous character to 
Sir. Spooner personally? That is a matter 
that you must determine by inference. The 
innuendoes in the declaration, as they are call- 
ed, say that the terms "swindler," "humbug," 
"fraud," are all designed to designate and 
mark out Mr. Spooner, the individual who 
owned the articles which are the subject of 
the newspaper remarks. If they do, and you 
find that the publication contemplated that, 
then the plaintiff has a right to say that he 
was the object in view of the writer, that he 
was the one intended to be slandered, and 
then that portion of the publication would be 
slanderous in itself. It is then libelous, and 
the foundation for an action, without showing 
any damage or malice on the part of the de- 
fendant, fui-ther than that mahce which is al- 
ways to be inferred from a publication wliich 
is false. 

It is claimed that the defendant here pul)- 
lished this article for the purpose of enlight- 
ening the public taste with respect to a work 
of art, and that, as a sort of monitor to public 
opinion, it was his duty to speak fairly and 
unreservedly of this work. Be it so. I shall 
make a remark upon that topic in a moment 
or two. Still the law gives him no liberty, 
beyond a fair criticism, to attack the character 
of the individual owner of that article. He 
had no right to assail the reputation of Mr. 
Spooner, or any person connected with him. 
He has no immunltj' to do that. He must 
restrict himself strictly to the line of a critic. 
He may point out the faults of this work. He 
is allowed to show that it is not deserving of 
the -aicomiums attempted to be put upon it, 
that it is worthless, without being subject to 
an action for slander; but when he goes be- 
yond that line, and hurls stigmas upon the 
character of Spooner, if he calls him cheat, or 
any other imputation that is disgraceful to 
him, then he is undoubtedly answerable in 
damages for that wrong. But, gentlemen, it 
is your province to determine upon the ques- 
tioas of fact. It is not my habit to descant or 
comment upon the evidence. I leave that to 
you. I only mean to point out the principles 
of law which govern you in the application of 
the facts, after you have discovered what they 
are. Then, again, the defendant may protect 
himself in the publication upon the ground 
that he wrote merely as a critic (supposing 
that he had not slandered Spooner personally), 
and that he was endeavoring to point out the 
imperfections, as he deemed them, of the 
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work. He certainly can do this, unless tlie 
plaintiff succeeds in proving positive malice. 
But if the plaintiff can show that the publica- 
tion of this article was made with express 
malice, and with an express design to injure 
the publication of the work of the plaintiffs, 
then the circumstances of the defendant in 
acting in the capacity of -a critic would not 
shield him from liability to an action. Again, 
if it is proved that his publication was mali- 
cious, that his purpose was hostile to Spooner, 
^nd that he not only meant to write down his 
work, but to disparage it in such a way as to 
be offensive to the feelings of Mr. Spooner, 
still, If he (the defendant) had been able to 
show that the work, in itself, was of no 
value, or of very trivial value, then the plain- 
tiff, although express malice is proved, is not 
entitled to a verdict compensating him for the 
loss he has sustained, but only to such a loss 
■as necessarily results from the publication; 
and for the loss that you may judge he has 
sustained by this publication, you will re- 
munerate him, if there is express malice prov- 
-ed against the defendant in the publication of 
these things. It is necessary, then, to entitle 
■the plaintiff to damages, not only for him to 
prove that the publication was not a fair and 
proper criticism, and that it was conducted by 
malice, but he must also prove that he has 
sustained injury in consequence. Now, sup- 
posing that it was not a criticism, in the fair 
sense of it, but a malicious publication, what 
is the evidence to establish damages, as 
claimed by the plaintiff in that respect? In 
the first place, it is not necessary for him to 
prove positively the degree and extent of the 
damages, but he must prove the facts from 
which you are led to judge that the publica- 
tion must have done him an injuiy. Now the 
only evidence on that point is in respect to 
the extent of the sale made in the South. If, 
upon an examination of the evidence upon 
that head, that it is to be accounted for other- 
wise, and attributed with equal reason to 
other causes than tlie publication of the de- 
fendant, then you cannot make the defendant 
■exclusively responsible for it. If you can sup- 
pose that the sale of this work was stopped, 
•either because there was no public taste for 
it, or that it did not come up to the public ex- 
pectation, or that it was too expensive, or 
from any other cause that frequently attends 
enterprises of this description, then the de- 
fendant would not be answerable for the pub- 
lication of any angry article bearing upon the 
subject, because tlie plaintiff had not succeed- 
«ed in finding a profitable market for Ms com- 
Tuodity; but if you find that this article con- 
trolled the public taste, or affected the dispo- 
sition of the public to pjirchase, then you will 
say that he must make good to the plaintiff 
the loss he has occasioned him by a publica- 
tion which he does not show is true, in itself. 
A point of law has been ruled by the court 
that, although the defendant, in 'an action for 
■slander, who only pleads the general issue, 
And does not say he will prove the truth, can- 
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not discharge himself from the action by prov- 
ing that what he wrote was true, but he may 
diminish the damages if he satisfies the jury 
that the publication after all was substantial- 
ly correct. Although they cannot acquit him, 
yet they wiU restrain the damages to what 
his real loss was in consequence of the publica- 
tion. That will tend to diminish the damages. 
There is some controversy in the books upon 
that subject, and it may, perhaps, as yet, be 
an unsettled point in adjudicating upon a 
question of evidence in actions of slander and 
libel. Courts of high standing and character 
have admitted that evidence, while others 
have excluded it. However, I believe it prop- 
er in this case to say to you that the rule of 
law is, that when a man is sued for libel, al- 
though he does not plead justification, he may 
give evidence which would have amounted to 
Justification, and that evidence would go to 
reduce the damages, but not defeat the action. 
Now, gentlemen, a gi-eat deal has been said, 
in the coiu:se of the argument before you, 
upon the offensive and unfounded criticism 
that has been indulged in, and that leads you 
to the inquiry as to what are the rights of the 
plaintiff in regard to this property of his? 
what is the character that he has assumed to 
give to that property? and what is the attack 
which has been made on the part of the de- 
fendant? It is to be observed that his right to 
the property is not assailed or denied. But 
what does he claim to be his property? Cer- 
tainly not, according to the evidence or tenor 
of his argument that he is the owner of the 
paper,— of the stamp upon the paper,— that that 
is his personal chattel, in respect of which he 
maintains an action for; but he claims to be 
the person who, by his skill and enterprise and 
money, has brought back into re-existence an 
old lost work of art, of high value and worth. 
He does not say, in his declaration, that he 
has composed a work equal to or superior to 
Boydell's Shakspeare, but he takes the ground 
that he has restored what was lost to the 
public by the wearing out of the old copper- 
plates upon which Boydell's edition of these 
illustrations was stricken off and printed. 
Now, then, he assumes in his capacity but a 
limited right He takes but a limited and re- 
stricted right of possession over his property. 
You must, then, look at the evidence, and see 
whether he proves that he has restored Boy- 
dell's edition to what it was originally, and 
whether this American edition is the English 
edition republished or reprinted, precisely as 
if he had taken the original plates, while they 
were stiU alive, to give off their proof im- 
pressions, and had struck them off here, and 
made the American edition the same as those 
in England. In regard to this matter, some 
witnesses have said that they do not think 
these prints are equal to Boydell's, and, oth- 
-ers, again, do not think that Boydell's work 
was one of high art and merit. But that is 
a subject for your consideration, in one point 
of view. If you find that these are facsimiles 
of the original prints, then it may become a 
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material question in this case wlietlaer that 
-was a work of higli art and merit. Tliere can 
be no doubt but tliat artists will differ widely 
in their valuation of mere worlis of art and 
taste. One class of gentlemen^will value the 
liigh perfection of the mechanical art of en- 
graving; another, that the printing was of 
a high order; and a third, belonging probably 
to the greater mass, will value them because 
they really translate and exhibit the thoughts 
of the great dramatist whose works they are 
intended to illustrate. You therefore see, gen- 
tlemen, the wide field that you must enter up- 
on when you undeilake to determine from the 
evidence whether these prove to be a work of 
that character. I suppose it is very familiar 
to you all that men of deep study, men of the 
most extraordinary genius, will radically dif- 
fer as to w^hat is the true representation of 
the spurit of Shakspeare. If you have not ex- 
perienced that difficult}' by the study of pic- 
ture and prints, you may have attended the- 
aters, where men of great talent have appear- 
ed upon the stage to illustrate Shakspeare. 
You may remember, perhaps, the exhibitions 
of Cooks, young Kean, and Macready, as well 
as our own artists, and thus undertake to ap- 
ply them to some of these illustrations. Lear, 
Othello, or Hamlet, and be enabled to call 
to mind whether you have ever seen any two 
of these artists who would give the same rep- 
resentation of the spirit of the author, in the 
consti-uction of the character they attempted 
to represent. So it may be with legard to pub- 
lication. One class of judges, taking up these 
prints, might say: "They are the embodiment 
of my idea of Shakspeare," and another class 
of very experienced men, of high taste, might 
say: "We consider them worthless in that 
point of view, for they do not reproduce my 
apprehensions of the dramatist's idea of the 
individual or the scene, and are only valuable 
as works of art." Another would say: "I will 
buy that picture; for, if those are the faces of 
the men when they existed, it will be valuable 
to me." Each one, you will see, therefore, 
puts a value upon it according to his own 
mind. The object of these remarks is to show 
you, when you go into the field of determin- 
ing the value, how broad and indefinite it is; 
for should any number of amateui-s or eon- 
noisseui's be examined before you with re- 
spect to supposed illustrations, you would be 
just as much blinded as now in regard to the 
appreciation placed upon them as works of 
illustration; but, when you came to the ques- 
tion whether the works ai'e of high art and 
finish, you can get more satisfaction, and you 
can determine two things— first, whether they 
are counterpai-ts, facsimile, and reproductions 
of the original Boydell; and, if they are, 
whether they are works of high art and value. 
If the plaintiff proves that they are works 
of high art and value, then he is not to be 
injm-ed in his possession of that property, and 
is entitled to compensation at your hands for 
the loss sustained. 
The defendant's counsel has laid before the 



court a list of instructions, which he wished 
me to submit to you. So far as I adopt his 
idea, they have been included in the state- 
ment I have made to you, and, where they 
have not, the responsibility will rest upon me, 
and he can take his exceptions. You wilU 
then, gentlemen, take the following as the 
rules of law to govern you in this inquiry: 
Ascertain whether Mr. Spooner was the own- 
er of the publication, ascertain whether Mr. 
Daniels wrote the article which is alleged to 
be defamatory, ascertain, if he did not write 
it, whether he is the proprietor of the paper; 
then, with this article before you, and with 
evidence to establish each of these facts, he 
is responsible for it, in the judgment of the 
law. But, if he w^as merely a hired con- 
tributor, he is not answerable, unless there is 
evidence to show that he induced its insertion, 
and thus contributed to the promulgation of 
his slander. Then you are to inquire as to the 
meaning of this article. If it imports any- 
thing derogatoiy or prejudicial to the pei'sonal 
character of Mr. Spooner, he is entitled to 
damages for that libel, so far as you may 
judge to be a proper compensation. If you 
find that when the owner offered this publi- 
cation for public sale as a reprint and fac- 
simile of the original Boydell, and it was so. 
that the publication of this article was preju- 
dicial to the sale, and you will find that the 
publication was made maliciously to that end, 
you are to give damages to the plaintiff for 
the loss he has sustained in that point of view;, 
and, also, if you find, on the other hand, that 
the defendant has shown that these articles 
are not the original Boydell's, if you find that 
he has shown that they are not highly valua- 
ble as works of art, if you find that they are 
not illustrations of Shalispeare, these facts 
will go in diminution of damages. They will 
not take away entire damages, but go in miti- 
gation, or to lessen the damage. And if you 
find that the defendant was actuated by gen- 
eral malice in this matter, a disposition to 
scandalize the plaintiff's works, and if you 
find that not from any previous acquaintance 
he had with the plaintiff, or from any ill will 
he had borne to the plaintiff before, if you 
derive that judgment from the tone and tenor 
of his publication, then you are entitled to lay 
heavy damages upon him beyond the actual 
injury that the property sustained. But if he 
has wi'itten in a spirit denoting a pui-pose 
to injure the character, hurt the feelings, 
prejudice the property, and break up the pur- 
suit of the defendant, then he ought to be 
made responsible for that malicious pui-pose, 
although that malicious purpose may result 
from this high-handed and boistei-ous manner 
in which he speaks against the Northern peo- 
ple, and against Mr. Spooner, as an individual 
from the Noilh; but, gentlemen, you must 
take care not to endeavor to vindicate the 
people of the North from the senseless asper- 
sions thrown upon them, by punishing him 
in damages, and bestowing those damages 
upon Mr. Spooner. You will award Mr. SP:on- 
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er damages in accordance with tlie injurj' that 
he has received, I now leave the case in your 
hands. 

The jury tlien retired for consultation. "When 
they returned into court, they rendered a ver- 
dict for the plaintiff. Damages, $3,250. 



Case Wo. 13,.S45. 

SPOONEK, V. McCONNELL et al. 

[1 aicLean, 337.] i 

Circuit Court, D. Ohio. Dec, 1838. 

Tbkritohies — States — Coxstitutiox — Sover- 
■ EIGHTY — Right to Tax— Wateks— Right to 
Navigate— Dams— IxJDNCTiox. 

1. Some parts of the ordinance of 1787. for 
the government of the Northwestern Territory, 
were designed temporarily to regulate the gov- 
ernment of the territory. 

[Cited in Astrom v. Hammond, Case No. 596.] 
[Cited in Chandler v. Douglass^ 8 Blackf . 12.] 

2. These were necessarily abolished on a 
change from a territorial to a state govern- 
ment. 

3. Other parts were designed to be perma- 
nent, and were sanctioned by compact. 

[Cited in brief in McOrea v. U. S., 93 111. 32- 
34.] 

4. These were comprised in sis articles, which 
were declared to be unalterable, except by com- 
mon consent. 

5. Some of these, however, being guaranteed 
in the federal constitution, subsequently adopt- 
ed, may be considered as practically annulled. 

6. And any provisions of the ordinance which 
are repugnant to the constitution of Ohio, may 
be considered as also annulled. 

[Cited in Sarah v. Borders, 4 Scam. 349.] 

7. The people of the state adopted the consti- 
tution, and it was sanctioned by congress, so 
that here was the common consent required by 
the compact, for the abrogation of any of its 
provisions. 

8. But the article respecting the navigable- 
ness of certain waters and the carrying places 
between them, remains without modification; 
and also the article which prohibits slavery. 

[Cited in Palmer v. Cuyahoga Co. Case No. 

10,688; Jolly v. Terre Haute Drawbridge 

Co., Id. 7,441.] 
[Cited in Benjamin v, Manistee Imp. Co., 42 

Mich. 634, 4 N. W. 486; Jarrot v. Jarrot, 

2 Oilman, 8; Moore v. Sanborne. 2 Mich. 

523. Cited in brief in aiyers v. City of St. 

Louis, 82 Mo. 370.] 

9. These stand unrepealed, and others, unless 
they shall be considered as repealed by impli- 
cation. 

10. They are not incompatible with state 
sovereignty. 

[Cited in Wisconsin River Imp. Co. v. Man- 
son, 43 "Wis. 263.] 

11. The state has agreed not to tax the pub- 
lic lands, nor until five years after they shall 
have been sold, but this does not impair its 
sovereignty. 

12. An incorporation of a company to im- 
prove the navigation of a river, takes such river, 
from the action of ordinary legislation, but 
this is not incompatible .with state sovereignty. 

[Cited in ha. Plaisance Bay Harbor Co. v. 
City of Monroe, Walk. Ch. 167.] 

1 [Renorted by Hon. John McLean, Circuit 
.Tustice.] . 



13. The right to tax still exists as fully as 
ever, but some of the objects of taxation may 
be withdrawn by compact; and so as it regards 
legislative action on certain rivers. 

[Cited in brief in Harmon v. Chicago, 140 
III. 381. 29 N. E. 732.] 

14. Admitting a state into the Union, on an 
equal footing, with the original states, does 
not mean, that its powers, legislative, judicial, 
and executive, shall be exercised to the same 
extent tind in the same mode as all the other 
states. 

lo. In this respect, the states are unequal, as 
perhaps, the powers of no two states, are exer- 
cised in the same mode and to the same extent. 

16- They are equal, as being alike free in the 
formation of their constitution, and in the exer- 
cise of the powers of government under such 
restrictions and limitations as each may have 
voluntarily imposed on itself- And in the peo- 
ple of each having the power to modify or 
change their constitution at discretion. 

17. The federal government is one of limited 
powers, but sovereign within the powers dele- 
gated. 

18. But the sovereignty in this country re- 
sides with the constituency, and not. with the 
functionaries of government. 

19. The people of the states are the constitu- 
ency of the federal as well as of the state gov- 
ernments, and they may alter the constitution 
of the federal, and of their respective state 
governments. 

20. Compacts are as obligatory upon states 
as upon individuals. And the fact of their en- 
tering into compacts, which bind them, shows 
that they are free. 

[See Bennett v. Boggs, Case No. 1,319.] 

21. The provisions of the ordinance in re- 
gard to certain navigable streams and the car- 
rying places between them, do not pi-ohibit the 
legislature of the state from improving the navi- 
gation of such rivers and carrying phices. 

[Cited in U. S. v. New Bedford Bridge, Case 
No. 15,867-] 

[Cited in Commissioners v. Withers, 29 Miss. 
21.] 

22. Neither the rivers nor the carrying places 
can be obstructed, but must remain free: but 
if the legislature with its funds, or through the 
instrumentality of companies, should improve 
the navigation of the rivers by canals or other- 
wise, and the carrying places, by canajs. rail- 
roads, or turnpike rofids, tolls may be charged 
for the increased facilities. 

[Cited in Griffing v. Gibb, Case No. 5.819; 

Huse V. Glover. 15 Fed. 299; Id., 119 U. 

S. 549, 7 Sup. Ct. 316.] 
[Cited in State v. White Oak River Corp. (N. 

C.) 16 S. E. 332.] 

23. An obstruction such as natural falls, &c. 
does not destroy the character of the river above 
them, if it be navigable, 

24. No individual has a right to prosecute, 
in his own name, for a public nuisance. 

2o. He cannot so prosecute, unless the act 

complained of, be a private nuisance to himself. 

[Cited in U. S. v. New Bedford Bridge, Case 

No. 15.867: Illinois & St. L. R. & Canal 

Co. V. St. Louis, Id. 7,007.] 

[Cited in Attorney General v. Chicigo & N. 
W. Ry. Co., 35 Wis. 539; Spangler's Ap- 
peal, 64 Pa. St. 392.] 

26. Courts of chancery will not interfere by 
injunction to prevent a threatened wrong, un- 
less the danger is imminent, and the injury is 
irremediable in any other form. 
[Cited in U. S. v. New Bedford Bridge, Case 
No. 15,867; Parker v. Winnipiseogee, C. & 
- W. Co., 2 Black (67 U. S.) 553; Chicago & 
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A. Ry. Co. V. New York, L. E. & W. R. Co., 
24 Fed. 519.3 

27. The right set up by the complainant, as a 
citizen of the United States, to navigate the 
above waters, is an abstract right, and such an 
one, as chancery cannot protect from violation. 

28. He does not state that he is engaged in 
navigating the ilaumee, which he charges, the 
tlrfendants threaten to obstruct, by the con- 
struction of one or more dams, but merely relies 
on his right to do so, which may never be ex- 
ercised. 

29. Chancery does not deal with abstractions 
or contingencies, but with practical rights and 
to prevent impending wrongs. 

[Cited in Pierpont v. Fowle, Case No. 11,- 
152.] 

30. The complainant alleges, generally, that 
he will be injured in his property, by the con- 
struction of the dams, and on this ground prays 
an injunction; but he does not show how he 
will be injured. 

31. This is necessary, that the court may 
judge whether the wrong complained of, entitles 
him to an injunction. 

32. Every wrong done, in this way on which 
an action may be sustained, will not entitle a 
party to an injunction. 

33. The facts must present a ease, which can- 
not be adequately redressed, in any other form. 

[34. Cited in U. S. v. Bain, Case No. 14,- 
496, to the point that, notwithstanding the or- 
dinance of 1787 declared the navigabh; waters 
of the Northwest Territory should be "common 
liighways. and forever free" yet the Ohio leg- 
islature had a right to charter a canal com- 
Dfiny, wliich company obstructed by a dam the 
navigation of the Maumee river.] 

[Cited in Macomber v. Nichols, 34 Mich. 218.] 

[This was a bill in equity by Lysander 
Spooner against Alexander McConnell and 
othei-s. Heard on motion for an injunction.] 

Mr, Swayne, for complainant. 
Wright & Harris, for defendants. 

Before JIcLBAN, Circuit Justice, and 
LEAVITT, District Judge. 



McLEAN, Circuit Justice. This is an ap- 
plication for an injunction by tlie complain- 
ant, who is a citizen of Massachusetts, and 
who represents himself to be the proprietor 
of a tract of eighty acres of land, situated at 
the head of the rapids, above the Maumee bay, 
and bounded by the Maumee river, north; 
and also of a certain island in said river, op- 
posite the above tract, containing two and 
fourth-fifths acres, in Wood county, and state 
of Ohio. He states that during a great part of 
the year, the river is navigable from the head 
of the rapids to Fort Wayne, a distance of 
one hundred and twenty miles. That a steam 
boat and other vessels ply between these 
points; and that this part of the river has 
been navigated and used as a principal thor- 
oughfare for the transportation of merchan- 
dize and articles of produce, from the first 
settlement of the country. That around the 
rapids, which are about sixteen miles in 
length, there is a portage that connects with 
the Maumee bay, which is navigable for 
steam boats and other vessels, that ply upon 
the lake. That this river leads Into the St 



Lawrence, through Lake Brie, and is within 
the country formerly called the Northwestern 
Territory; and to which the ordinance of the 
13th of July, 1787, applied. That among cer- 
tain articles of compact contained in said or- 
dinance, and which are declared to be un- 
alterable, except by common consent, it is 
declared "the navigable waters leading to the 
Mississippi and St Lawrence, and the carry- 
ing places between the same, shall be com- 
mon highways and forever free, as well to 
the inhabitants of the said territory as to 
the citizens of the United States and those 
of any other state, that may be admitted into 
the confederacy, without any tax, impost, or 
duty therefor." That by an act of congress 
entitled an "Act providing for the sales of 
the lands of the United States in the terri- 
tory north-west of the river Ohio, and above 
the mouth of the Kentucky river," passed the 
18th May, 1796 [1 Stat. 464], this article of 
the compact is recognized and afliitned. And 
that in making the surveys and sales of the 
public lands, the bed of the Maumee river 
lias never been Included. The complainant 
also states that the legislature of Ohio, the 3d 
March, 1834, passed an act entitled "An act 
to authorize the locating and establishing so 
much of the line of the Wabash and Erie 
Canal, as lies within the state of Ohio; and 
to authorize the selection, location, sale, and 
application of the proceeds of the sales of its 
lands" [Vol. 32, Laws Ohio, p. 308]; under 
the authority of which law, and other acts 
of the legislature, which provided that a 
navigable canal shall be constructed, a canal 
has been located from the west boundary of 
Ohio, to the mouth of the Maumee river, the 
construction of which is in active progress. 
That the canal commissioners who superin- 
tend the work under a pretence of a right in 
the state of Ohio to control and at her discre- 
tion, obstruct the navigable rivers within the 
limits of the state, are about to erect one or 
more dams across the Maumee river, above 
the rapids, for the purpose of supplying the 
above canal with water. The complainant 
further represents, that he purchased the 
property above mentioned, situated at the 
head of the rapids, at a very large price, with 
a view to the benefits of the navigation of that 
part of the river which is above the rapids; 
and which he alleges, is secured to him by 
the ordinance, the law of congress cited, and 
the constitution of the United States. That 
there is an extensive water power on his 
property. That two extensive saw mills and 
one flouring mill have already been erected 
thereon, and it was his expectation that many 
others would speedily be erected, were it not 
for the dam or dams which the defendants 
threaten to build. That, although the dam 
or dams intended to be erected, are some 
miles above his property, yet the eflfect w^ould 
be greatly to obstruct, if not entirely to pre- 
vent the navigation of the river, which would 
materially lessen, if it should not wholly de- 
stroy the value of his property. And, as a 



[22 Fed. Cas. page 941] 



(Case No. 13,245) SPOONER 



citizeu of the Uuited States, he claims a 
right to navigate the river, &e. He prays, 
therefore, that an injunction may issue, &c. 
At the last term, an injunction having heen 
previously allowed nisi, cause was shown by 
the defendants, and the case was fully ar- 
gued on both sides; and, as the principles in- 
volved are deeply interesting to those states 
which have been formed within the limits of 
the Northwestern Territory, and were for the 
first time raised for judicial examination in 
the federal ti-ibunals, the cause was continued 
under advisement to the present term. 

There are two grounds on which the com- 
plainant rests his right, both of which must 
be sustained to entitle him to the prayer of 
Ills bill: (1) He must show that the compact 
in the ordinance is in force. (2) That under 
the circumstances of the ease, and in the 
form presented, he is entitled to the inter- 
position of the court. 

These positions have been earnestly and in- 
geniously controverted by the counsel for the 
defendants; and it becomes necessary, care- 
fully to examine them. The ordinance was 
liassed* before the adoption of the federal con- 
stitution. It was entitled "An ordinance for 
the government of the territory of the United 
States, north-west of the river Ohio." Many 
of its provisions were temporary in their na- 
ture, having for their object the organization 
and operation of a territorial government. 
Othei-s assume the solemn form of a compact, 
between the original states and the people 
and states in the territoiy, which were to 
rem.nin forever unalterable, unless by common 
consent. These were comprised in six ai-ti- 
cles, the first of which provided that no per- 
son should be molested for his religious sen- 
timent, or his mode of worship. The second 
secured tlie benefits of the writ of habeas cor- 
pus; trial by jury; the right of representa- 
tion in the legislature; that crimes, unless 
capital, should be bailable; against the inflic- 
tion of cruel punishment; the sacredness of 
private property, and of private contracts. The 
third article declared that schools and the 
means of education should be encouraged, and 
that good faith should be observed towards 
the Indians. The fourth article declares that 
the states which may be formed in the terri- 
toiy, shall forever remain a part of the con- 
federacy, subject to the Articles of Confedera- 
tion. That the inhabitants shall be hable to 
pay a part of the federal debt, according to a 
just apportionment. That no tax should be 
imposed on the lands of the United States, or 
any interference in their sale by the federal 
government. That non-resident holders of 
land should not be taxed higher than residents; 
and then it is declared, "that the navigable 
watei's leading into the Jlississippi and St. 
Lawrence, and the carrying places between 
the same, shall be common highways and for- 
ever free, as well to the inhabitants of said 
territoiy as to the citizens of the United 
States, and tbose of any other states that may 
be admitted into the confederacy, without any 



tax, impost, or duty therefor." The fifth arti- 
cle relates to the boundaries of the states to 
be formed in the teiTitoiy, and what number 
of inhabitants shall entitle them to be admit- 
ted into the Union, on an equal footing with 
the original states. The sixth article declares 
"that there shall neither be slavery nor invol- 
untaiy servitude in the tenltory, othei'T\ise 
than in the punishment of crimes whereof the 
party shall have been duly convicted," In 
the act of cession of this tenitory by the state 
of Yirginia to the United States, among other- 
conditions, it is declared, that it should be laid 
out and formed into states, &c. which shall 
be distinct republican states, and admitted 
members of the Federal Union, having the 
same rights of sovereignty, freedom and in- 
dependence as the other states. Some of the^ 
provisions of the compact contained in the or- 
dinance were subsequently guai^antied by the 
fedeial constitution. And so far as this guar- 
anty extends, it may be considered, practically, 
as superceding the ordinance. This remark 
appUes to tliat provision of the constitution 
which declai'es, that the new states shall be 
admitted into the Union with the same rights 
of sovereignty as the original states, the lights 
of conscience, the inviolability of contracts, 
&c. That this ordinance was obligatory in all 
its parts at the time of its adoption, no one can 
doubt; and the only enquiry now is whether, 
by the adoption of the federal constitution, the 
constitution of the state, or by any other means, 
it has been superceded or annulled, in whole 
or in part. The change from a tenitorial gov- 
ernment to that of a state, necessarily abol- 
ished all those parts of the ordinance which 
gave a temporary organization to the govern- 
ment; and also such parts as were designed 
to produce a certain moral and political effect. 
Of the latter description were those provisions 
which secured the rights of conscience, which 
declared that education should be encouraged, 
that excessive bail should not be required, «&c. 
And it may be admitted that any pi-ovision in 
the constitution of the state, must annul any 
repugnant provision contained in the ordi- 
nance. This is within the terms of the com- 
pact. The people of the state formed the con- 
stitution, and it was sanctioned by congress; 
so that there was the "common consent," re- 
quii'ed by tlie compact to alter or annul it. 
But in regard to tlie great question in this case, 
as to the navigable waters, the state consti- 
tution purports to make no alteration; and if 
the ordinance in this part be annulled, it must 
be done by implication; and on this gi'ound 
the motion for an injunction is resisted. It is 
insisted that if effect be given to this provi- 
sion of the ordinance it is restrictive of the 
sovereign power of the state; and is repugnant 
not only to the constitution of the state and 
the constitution of the United States, but to 
tlie act of congress which declares that the 
state of Ohio shall be admitted into the Union, 
on an equal footing with the original states. 
If this position be correct, it must be fatal 
to the plaintiff's right 
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At this stage of the controversy it would be 
a sutficient answer to this argument to say, 
that the legislative power of the state has not, 
expressly, authorized the defendants to ob- 
struct the navigation of the ilaumee. Under 
the laws of the state they have authority to 
superintend the consti'uction of public works, 
and of the canal stated; and when neeessai-y 
to the work, to appropriate private property to 
public use; but as their authority does not 
expressly extend to the obstructions threat- 
ened, it cannot be so construed in opposition 
to even a doubtful right under the compact- 
And this view is greatly strengthened by the 
positive action of the legislature. In all eases, 
it is believed, where they have authorized a 
bridge to be built, or a dam to be constructed 
over a navigable stream, special provision has 
been made to preserve the navigation free 
from obstruction. But the case has not been 
argued upon this nari-ow groimd, nor are the 
court disposed to rest their opinion upon it. 

It is a well established principle, that no 
political change in a government, annuls a 
compact made with another sovereign pow- 
er or with individuals. The compact is pro- 
tected by that saci'ed regard for plighted 
faith, which should be cherished alike by in- 
dividuals and organized commxmities. A 
disregard of this great principle w*>uld re- 
ject all the lights and advantages of civili- 
zation, and throw us back on the age of 
vandalism. This compact was formed be- 
tween political communities and the future 
inhabitants of a rising territory, and the 
states which should be formed within it. 
And all who became inhabitants of the ter- 
ritory made themselves parties to the com- 
pact. And this compact so formed could on- 
ly be rescinded, by the common assent of 
those who were parties to it. When appli- 
cation was made to congress by the people 
of the eastern part of the territory, to au- 
thorize the call of a convention to form a 
constitution, modifications of cei-tain provi- 
sions of the compact were proposed, some of 
which were embodied in the constitution 
subsequently formed, and others of them, 
after various alterations, were also inserted. 
But that provision of the compact which de- 
clared that the navigable waters falling into 
the St. Lawrence and the Mississippi, and 
the candying places between them shall be 
common highways and forever free, &e., was 
not proposed to be modified. By an act of 
congress of the 18th May, 1796, which pro- 
vided for the sale of the lands of the United 
States in the territory, it is declared "that all 
navigable rivera, within the territory to be 
disposed of by virtue of the act. shall be 
deemed to be and remain public higliways." 
And all the surveys made on such rivers 
were bounded by them, and the beds of the 
rivers were never included in the surveys 
nor sold to individiials. From this act of 
congress and these sun^eys it clearly ap- 
peal's, that the navigable waters within the 
territory' were considered by one party to the 



compact, as declared by that instrument, pub- 
lic highways. Is there any thing in the con- 
stitution of the state, which by implication 
must be held repugnant to this part of the 
compact. The state has been admitted into 
the Union on an equal footing with the origi- 
nal states. And yet the state is bound by 
compact not to tax the lands of the United 
States, nor until the expiration of five years 
after they shall have been sold. The power 
to tax is an incident to sovereignty. Does 
this exemption take away or lessen this pow- 
er. If it does, in the sense contended, then 
the state of Ohio was not admitted into the 
Union, with the same powers of sovereignty 
as the original states. This consequence is 
not obviated by the fact, that this was a re- 
striction imposed, with the consent of the 
state, for an equivalent. If it be an abridg- 
ment of the sovereign power of the state, the 
objection stands in its full force. The com- 
pact not to tax was the voluntaiT act of 
the people of the state, but not more so than 
was the compact by the same people that the 
navigable waters should be common liigli- 
waj's. And this exemption from taxation is 
as much a restriction on the exercise of the 
sovereign power, as the exemption of the 
navigable streams from obstruction by the 
same power. The right to authorize works 
on a navigable stream, which may, to some 
extent, obstruct its navigation by the sover- 
eign i)ower of a state, is not less clear, on 
general principles, than the right to tax. By 
eonipa<'t with the federal government, the 
national road, that lies within the state, is 
to be kept in repair by tolls imposed by the 
state for that purpose. The state cannot, un- 
der this compact, vacate this j-oad, as it may 
all public roads established by its authority; 
and does this compact abridge the sovereign- 
ty of the state? 

By the eighth article of the treaty of peace 
made with Great Britain, in 1783, the "navi- 
gation of the river Mississippi from its 
source to the ocean," it is declared, "shall 
forever remain free and open to the sub- 
jects of Great Britain and the citizens of the 
United States." A part of this river was 
within the established boundary of the Unit- 
ed States, and did this compact abridge the 
sovereignty of the Union? If the state of 
Ohio grant a charter to a company to im- 
pi'ove the navigation of a certain river, and 
authorize them to charge a toll, this would 
withdraw such river from ordinary legisla- 
tion, but would it affect the sovereignty of 
the state? It is not unusual for independent 
governments to stipulate, that the naviga- 
tion of certain rivers within the teiTitories 
of each, shall be common to the subjects of 
both governments. Individuals are free to 
do that which may be done lawfully, but by 
a compact they may stipulate that they will 
not do certain things, and does this destroy 
their agency? On the contrary, does not the 
obligation of the compact or agreement vol- 
untarily formed, show their power and regu- 
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late tlieir rights? The same may "be done un- 
der certain restrictions, by the people of a 
state. The terms, "sovereign power of a 
state," are often used, without any veiy defi- 
nite idea of their meaning, and they are 
often misapplied. Prior to the formation of 
the federal constitution, the states were sov- 
ereign in the absolute sense of the term. 
They had established a certain agency, un- 
der the Articles of Confederation, but this 
agency had little or no power beyond that 
of recommending to the states, the adoption 
of certain measures. It could not be prop- 
erly denominated a government, as it did 
not possess the power of carrying its acts 
into effect. The people of the states, by the 
4idoption of the federal constitution, imposed 
certain limitations in the exercise of their 
powers which appertain to sovereignty. But 
the states are still sovereign. They are 
bound by the compact not to exercise cer- 
tain powei-s which they have delegated to 
the federal government, and the citizens of 
the state are bound to respect and obey the 
powers thus delegated.. But this compact, 
or federal constitution, was voluntarily fox-m- 
ed by the people of the states, in their sover- 
eign capacity, and may be changed, at their 
pleasure, in the mode provided. 

The sovereignty of a state does not reside 
in th6 persons who fill the different depart- 
ments of its government; but in the people 
from whom the government emanated, and 
who may change it at their discretion. 
Sovereignty, then, in this country, abides 
with the constituency and not with the 
agent. And this remark is true, both in ref- 
erence to the federal and state governments. 
If the people of a state, in their sovereign 
capacity, enter into a compact, either from 
motives of sound policy or for a valuable 
consideration paid, that cei'tain lands with- 
in the state shall be exempt from taxation, 
or that certain navigable rivers shall remain 
unobstructed, the sovereignty of the state is 
no more affected, than it is by every act of 
incorporation, where exclusive privileges 
are given to a company or an individual. 
Certain objects on which the sovereign pow- 
er may act 'are, by its own consent, with- 
drawn from its action; but this does not di- 
vest the state of any attribute of its sover- 
eignty. If certain lands be exempt from 
taxation, the general power to tax is not af- 
fected; and so as to any exclusive right or 
privilege which is vested by compact or act 
of incorporation. A state cannot divest it- 
self of its essential attributes of sovereignty. 
It cannot enter into a compact not to exer- 
cise its legislative arid judicial functions, or 
its elective rights; because this would be 
to change the form of government which is 
guaranteed by the federal constitution. But 
it is earnestly contended that the rights as- 
serted by the complainant, are wholly in- 
compatible with the sovereignty' of the state, 
and with the provision that the state was ad- 
mitted on an equal footing with the original 
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states. Does tliis provision mean, that the 
new state shall exercise the same powei-s 
and in the same modes, as are exercised by 
any other state. Now this cannot be the 
true construction of the provision, for there 
cannot be found, perhaps, any two states 
in the Union whose legislative, judicial and 
executive powers are in eveiT respect alike. 
If the argument be sound, that there is no 
equal footing short of exact equality in this 
respect, then the states are not equal. But 
if the meaning be, that the people of the new 
state, exercising the sovereign powers which 
belong to the people of any other state, shall 
be admitted into the Union, subject to such 
provisions in their fundamental law as they 
shall have sanctioned; within the restric- 
tions of the federal constitution, then the 
states are equal. Equal in rank, equal in 
their powers of sovereignty; and only dif- 
fer in their restrictions, which, in the exer- 
cise of those powers, they may have volun- 
tarily imposed upon themselves. Thus a 
state may, in her constitution, prohibit the 
legislature from incoi-porating banks, or in 
fact from passing any act of incorporation; 
and yet this state woiid be admitted into the 
Union on an equal footing with the other 
states. The same powers were exercised in 
forming a constitution, but in the distribu- 
tion of the powei-s of the state government 
they were not given to the same extent, nor 
were they to be exercised in the same man- 
ner- But this produces no inequality. The 
states are equal, inasmuch as each has, by 
its own voluntary will established its own 
government, and has the power to alter it. 
This is the principle on which the state gov- 
ernments are established, and consequently 
they all stand upon an equal footing. They 
have the same basis; have been formed ac- 
cording to the will of the people, and may 
be changed at their discretion. If then, there 
is nothing in the constitution of the state 
which is repugnant to the compact in the 
ordinance in relation to navigable waters, 
and the parties to the compact have in no 
form annulled it, and it is not inconsistent 
with that equality which the state of Ohio 
claims with the original states, it follows 
that this compact is in full force, and is a 
subject of judicial cognizance. 

The sixth article of the compact prohibits 
slavery. The constitution of the state also 
prohibits it. Now notwithstanding this in- 
hibition in the constitution, the people of the 
state in convention, might so alter the consti- 
tution as to admit slavery. But does not the 
compact prevent such an altei-ation without 
the consent of the original states? If this be 
not the effect of the compact, its import has 
been misconceived by tlie people of the state 
generally. They have looked upon this pro- 
vision as a security against the introduction 
of slavery, even beyond the provisions of the 
constitution. And this consideration has 
drawn masses of population to our state, who 
now repose under all the. guaranties which 
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are given on this subject by the constitution 
and the compact. The provision of the com- 
pact in regard to slavery rests upon the same 
basis, as that which regards the navigable 
waters within the state. They are both de- 
clared to be xmalterable, except by common 
consent. But it is contended that congress 
having made a donation of lands to aid in 
the structure of this canal on condition that 
its navigation shall be free to the United 
States for the transportation of troops and 
munitions of war; and as the canal can be 
of no use without the water of the Maumee, 
it must follow that the provisions of the 
compact, as it regards this river, are an- 
nulled by the assent of both parties. 

This argument would have great force,' if 
it were impracticable to draw the necessary 
watei- for the canal from the river, without 
materially obstructing its navigation. This 
is not pretended. And if a sufficient supply 
of water may be drawn from the river, with- 
out injury to its navigation, it would be a 
most unreasonable implication to hold, that 
the compact, in regard to this river is an- 
nulled or was intended to be annulled. It is 
insisted that the Maumee river above the 
falls is not embraced by the compact. That 
by the common law rivers were only held to 
be navigable as far as the tide ebbed and 
flowed; and that by analogy this principle 
may be applied in this country to a river so 
far as its navigation is continuous, but no 
further. That in tliis view the obstniction 
of the falls of the Slaumee must terminate 
its navigableness. If this position be correct, 
the navigation of the St. Lawrence, and the 
waters connected with it, terminate at the 
falls of the Niagara. And if the same rule 
wore applied to our rivers generally, it would 
<io violence to the common understanding of 
the counti*y, and contradict the daily demon- 
strations which are every where witnessed. 
In England, where the common law rule on 
this subject pi evails, the rivers are of no great 
length; and they are not in fact, navigable 
above the flowing of tlie tide. Neither this 
rule nor any principle drawn from it, has 
been applied to rivers in this country. Ob- 
structions do often occur on navigable rivers, 
without changing their character; and where 
a river, like the Maumee, afCords a continu- 
ous navigation for steam boats one hundred 
and twenty miles above an obstruction, two 
thirds of the year, it mnst be held navigable, 
within the meaning of the compact. The 
fact of navigableness may be proved, like 
any other fact in the cause, and for the pur- 
poses of the injunction, may be considered 
as proi'ed by the oath of the complainant. 
The supreme court of this state in the case 
of Hogg V. ZanesviUe Canal & JIanuf'g Co., 
5 Ohio, 410. had occasion to examine the point 
now under consideration. That was an ac- 
tion of trespass, in which the plaintiffs claim- 
ed damages for the loss of a boat and cargo 
in crossing a dam over the Muskingum river, 
which the legislature had authorized the de- 



fendants to construct, but they were required 
to make and keep in repair a lock in the dam 
of certain dimensions, which would afford a 
safe passage for boats. This lock had fallen 
out of repair, in consequence of which the- 
loss was suffered of which the plaintiffs com- 
plained. In their opinion the court say, *'to 
the validity of certain statutes as affording 
a protection to the defendants, the plaintiffs 
object on the ground that they interfere with 
the ordinance, &c." This portion of the ordi- 
nance of 1787 the court say, is as much 
obligator}' upon tlie state of Ohio as our own 
constitution. In truth it is more so; for the- 
constitution may be altered by the people of 
the state, while this cannot be altered with- 
out the assent both of the people of this state 
and of the United States, through their rep- 
resentatives. It is an article of compact, and 
until we assume the principle that the sover- 
eign power of the state is not bound by com- 
pact, this clause must be considered obliga- 
toiy. Certain "navigable rivers" in Ohio are 
"common highways." Of this character is 
the Muskingum river. Every citizen of the 
United States has a perfect right to its free 
navigation. A right derived, not from the 
legislature of Ohio, but from a superior 
source. With this right the legislature can- 
not interfere. In other words they cannot 
by any law which they may pass, impede or 
obstruct the navigation of that river. That 
which they cannot do directly they cannot 
do indirectly. If they have not themselves 
the power to obstruct or impede the naviga- 
tion, they cannot confer this favor upon an 
individual or a corporation. 

On the part of the complainant it is in- 
sisted, that the' compact is violated if the leg- 
islature authorize the construction of any 
work, on a navigable stream, though it may 
improve its navigation. That a dam across 
the Maumee, though constructed with a lock,, 
would delay and tberefore obsti'uct the nav- 
igation. On the other hand the defendants* 
counsel insist, that the legislature may ini- 
prove the navigation of any river in the ex- 
ercise of their discretion, and that it is for 
them to determine what shall amount to an 
obstruction. That this is not a judicial ques- 
tion but one of expediency, which must be 
determined by the law making power. If the 
compact be in force, if it secure to the public, 
and every citizen, a right to the unobstruct- 
ed navigation of the navigable rivers within 
the state, the judicial power is boimd to rec- 
ognize this right. And there can be no more 
difficulty in this than many other cases of 
daily cognizance in courts of justice. A coiu-t 
or jury mnst also decide from facts, whether 
an injury complained of amounts to a nui- 
sance either public or private. And in the 
present case, the court can decide whether 
the acts threatened to be done by the defend- 
ants, would be injurious to the public and to 
the complainant in i)artieular; and whether 
they violate the compact. The provisions of 
the ordinance had reference to the navigable 
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rivers and the carrying places, as they then 
•were. And in that state they were to remain 
free, "without tax, &c. But this does not pre- 
vent the legislature from improving the navi- 
gation of rivers and the carrying places be- 
tween them. Such improvements can., in no 
sense he considered as repugnant to the or- 
dinance, but in promotion of its great object. 
And it would seem to be no violation of the 
compact if the legislature should exact a toll, 
not for the navigation of the rivers in their 
natural state, but for the increased facilities 
established by the funds of the state. The 
carrying places between the navigable points 
at the date of the compact, were in their 
natural state. No way had been opened for 
a solitary ti-aveller, much less for purposes of 
commerce. In this wild and unimproved 
state, neither the territorial not state legisla- 
ture could prohibit the passage over these 
carrying places, nor impose a tax on travel- 
lers or merchandize for passing over them. 
But If the legislature with the funds of the 
state, or through the instrumentality of an in- 
corporated company, should construct a ca- 
nal, a turnpike road or a rail road, connecting 
the navigable parts of these rivers, it could 
be no violation of the ordinance to exact a 
toll for the use of these ways. This would not 
impair any right given by the compact, but 
woul^ require a compensation for a benefit 
conferred. And it would be no sufficient an- 
swer to this, to say that the traveller or 
transporter of produce or merchandize had a 
right to thread his way through the unbroken 
forests, and therefore these must be permit- 
ted to remain in their* natural state. Navi- 
gable rivers and the carrying places between 
them, are placed on the same footing by the 
compact; and the only difference between 
them is, the rivers have established channels, 
whilst the carrying places are unmarked. 
They are both in their natural condition, and 
the state, it would seem. Is no more prohibited 
from improving the navigation of the rivers 
than the carrying places between them. And 
if a toll may be charged, for the inci'eased 
facilities in the one case, for the same reason 
It may in the other. We therefore can enter- 
tain no doubt, that the legislature may im- 
prove, at their discretion, the navigable rivers 
of the state, and autliorize the cojistruction of 
any works on them which shall not materially 
obstruct their navigableness. They may 
build a dam over the Maumee, if it shall be 
so constructed with a lock or otherwise, as 
not materially to obstruct its navigation. 

The counsel for the complainant contend 
that the United States still hold the proprie- 
tary right, in the streams of the state. And 
on this ground, independent of the compact, 
as well as under "the power to regulate com- 
merce among the several states," congress 
had a right to declare, as in the act of 1796 
they have declared, that tliese streams should 
remain free, &c. It is true the United States 
held the proprietary right under the act of 
cession, and also the right of sovereignty un- 
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til the state government was established; but 
the mere proprietary right, if it exist, gires no 
right of sovereignty. The United States may 
own land within a state, but political juris- 
diction does not follow this ownership. 
"Where jurisdiction is necessary, as for forts 
and arsenals, a cession of it is obtained from 
the state. Even the lands of the United 
States, within the state, are exempted from 
taxation by compact. Jmlsdietion over these 
rivers is vested in the local government, sub- 
ject to the provisions of the compact. What 
legislative power congi'ess may exercise over 
these rivers, imder the power to regulate com- 
merce among the several states, it does not 
seem to be necessary now to determine. Any 
law on this subject must be general in its 
provisions and consequently apply to all the 
states. The law of 1708 does not purport to 
be an exercise of power under this provision 
of the constitution. 

We come now to enquire whether the com- 
plainant, under the circumstances of the case, 
and in the form presented, is entitled to an 
injunction. It is objected in the first place, 
that the complainant being a citizen of Mass- 
achusetts is not a party to the compact That 
this insti'ument was formed between the orig- 
inal states and the people of the territory and 
of the states which should be formed within 
it. The force of this objection is not per- 
ceived. Under no eh'cumstances can it be 
material for any one, who asks relief under 
the compact, to show that he is a paity to 
it. The complainant is a citizen of the state 
of ^lassaehusetts, which gives him a right 
to sue in this court, and if he bring himself 
within the rule which authorizes an injunc- 
tion, he may ask it tliough no party to the 
compact. The injunction is not asked on tlie 
sovereign power of the state, but on cei'tain 
individuals assuming to act in behalf of the 
state. This course of proceeding is fully sus- 
tained by the principle settled by the supreme 
court of the United States in the case of 
Bank of U. S. v. Osbom, Wheat [22 U. S.] 
733. Must the right of the complainant be 
established at laAv, before he can claim an in- 
junction? This is earnestly contended by the 
defendants. Whatever doubts may have for- 
merly existed on this subject, there seems to 
be no ground for any at this day. The in- 
junction is issued because, under the circum- 
stances of the ease, it is the only adequate 
remedy. In cases of an alleged violation of 
copy right, it is often resorted to. And in the 
case of the Universities of Cambridge & Ox- 
ford V. Eichardson, 6 Yes. 68U, Lord Elden 
remarked, "It is said that hi cases of this sort 
the universal rule is, not to grant or sustain 
an injunction until the right is made clear at 
law.' With all deference to Lord Mansfield, 
I cannot accede to that proposition, so un- 
qualified. There are many instances in my 
own memory in which the court has granted 
or sustained injunctions to the hearing, under 
such circumstances." And he also observes in 
the same case, "If there be a number of mills. 
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upon a stream, each having a right to the 
water, at the instance of any one the court 
Avould enjoin." Where waste is threatened, 
the party has a right to an injunction to pre- 
vent the mischief. Gibson v. Smith, 2 Atk. 
182. In the ease of Lane v. Newdigate, 10 
Ves. 194, an injunction was granted to re- 
strain tile use of the water, so as not to in- 
jure tlie plaintiff's manufactory. And in the 
ease of Gardner v. Village of Newburg, 2 
Johns. Ch. 164, the court say, "that ehanceiy 
has concurrent jurisdiction with a court of 
law, in cases of private nuisances." The 
diversion of water courses, is a common case 
for the exercise of this jurisdiction. 2 Vern. 
390; 1 Vern. 120, 127, 275; 16 Ves. 338. 
There are some cases in the books where the 
chancellor has refused an injunction, until the 
right was established at law. Keid v. Gif- 
ford, 6 Johns. Ch. 19; 7 .Johns. Ch. 162; 6 
Ves. 51; 7 Johns Ch. 314. But these cases 
are clearly distinguishable from others, where 
the injunction is held to be the proper remedy. 
Does the complainant bring his case within 
the principle, on which this extraordinary in- 
terposition of the court is given? An injunc- 
tion is granted to prevent an iiTeparable in- 
jury. In other words, an injury for which an 
action at law might not give complete redrt^ss. 
And the principle is well illustrated by an in- 
junction to prevent the diversion of the flow- 
ing of water to a mill, which would destroy its 
value. The foundation of this jurisdiction is 
the necessity of a preventive remedy, where 
great and immediate mischief or material in- 
jury would arise to the comfort and useful 
enjoyment of property. The interference rests 
on the principle of a clear and certain right 
to the enjoyment of the subject in question, 
and an injurioits interruption of the right 
which, upon just and equitable grounds, ought 
not to be prevented. 1 'S'ern. 120, 127, 275. 
This preventive remedy is never given against 
an ordinary trespass, for in such case the law 
will afford adequate redress. But where an 
action at law, from the nature of the injuiy, 
cannot give that full and ample indemnity 
which the party is justly entitled to, he may 
ask the intei"position of chancery to prevent 
the injury. In 7 Johns. Ch. 314, the chancellor 
says— "An injunction is not granted to restrain 
a mere trespass, where the injury is not ir- 
reparable and destructive of the plaintiff^ 
estate; but is susceptible of perfect pecuniary 
compensation, and for which the party may 
obtain adequate satisfaction in the ordinary 
coui-se of law. It must be a strong and pe- 
culiar case of trespass going to the desti-uction 
of the inheritance, or where the mischief is 
remediless, to entitle the party to the inter- 
ference of the court by injunction." This is 
the principle on which this remedy is given. 
Does the case made by the complainant come 
within the rule? He presents his rights, which 
are threatened to be invaded. In two aspects: 
(1) As a citizen of the United States, he 
claims the right of the free navigation of the 
Maumee river, which the proposed dam or 



dams would destroy. (2) That he owns a 
tract of land on the river, and a small island 
in it, the value of which would be materially 
injured, if not wholly destroyed, by the ob- 
sti-uctions to the navigation of the river. 

As it regards the fii-st ground, whatever 
rights the complainant may set up as a citi- 
zen of the United States, under the compact 
to navigate the river, it would seem to afford 
no ground for this extraordinary interference 
of the coiut. This right is in fact not impair- 
ed or practically affected unless he, as a cit- 
izen of the United Stiites. is about to navi- 
gate the river. No such allegation is contain- 
ed in the bill. It is then an abstract right 
which he asserts, and which he may never 
practically exercise. A court of chancery nev- 
er deals with abstractions, but acts upon ex- 
isting and ijractical rights, and prevents im- 
pending wrongs. It will enjoin, as before stat- 
ed, onlj' to prevent an irreparable injury— and 
that cannot be considered as such an injury, 
which depends on a future contingency, such 
as the exercise of an abstract right. If the 
complainant shall, at any future time, think 
proper to attempt to navigate the river, and 
shall be prevented from doing so, by the dam 
or dams now threatened to be erected, or shall 
suffer injtu-y from such dam or dams in his 
vessel or cargo, he may well claim damages for 
the injury. In this way can this right of naviga- 
tion, which is common to all the citizens of 
the United States, be practically asserted. 

The other ground requires a more particular 
examination. The complainant states that he 
purchased the property situated at the head 
of the rapids, as abbve described, at a very 
large price, with a view to the navigation of 
that part of the river extending from the head 
of the rapids to Fort Wayne, and especially' 
because it is situated at the lower termination 
thereof, which benefits he claims are secured 
to him by the ordinance and law of congress 
before mentioned, and the constitution of the 
United States. ''That there is an extensive 
and valuable water power upon the property, 
afforded by the rapids of the river which com- 
mence at said point. Two extensive saw mills 
and one flouring mill have already been erect- 
ed thereon, and it was the expectation of the 
complainant that many others would speedily 
be erected, and he believes they still would 
be, but for the anticipated effects of said 
dam or dams, which are threatened to be lo- 
cated above. That said dam or dams are 
intended to be erected some miles above his 
property, and that the effect thereof would be 
to greatly obstruct, if not entirely cut off and 
destroy the navigation of the river, throughout 
the entire distance bet^veen the foot of the 
rapids and Fort Wayne. That the value of his 
propery would be thereby gi'eatly lessened, if 
not wholly destroyed, and his right as a citi- 
zen of the United States to navigate said 
river without obstruction, hindrance or pay- 
ment of toll, would be violated and rendered 
of little or no practical value whatever. And 
he insists that the dam or dams would be a 
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public nuisance, and that, as sueli, tbeir erec- 
tion should be arrested by tlie intei-position of 
the court." 

From the case stated by the complainant 
it is clear that he considers the dam or dams 
as Q. public nuisance, and that he as a citizen 
of the United States, being entitled to the 
free navigation of the river, has a right to 
prosecute for this nuisance, and ask the court 
to enjoin the defendants. No individual has 
a. right to prosecute for a public nuisance in 
his own name, or at his own Instance, in this 
form of action, unless such nuisance be ir- 
reparably injurious to himself; The United 
states through their law officer might well 
ask to have this nuisance, if it shall be one, 
abated; but the special and private injxuT to 
an individual is the only ground on which 
he can ask for relief against it. 18 Ves. 215; 
G Johns. Ch. 439; Attorney General v. Nieh- 
ol, 16 Ves. 33S. In the case of Citj- of George- 
town V. Alexandria Co., 12 Pet. [37 U. S.] 
9S, the supreme court say, as the result of the 
cases examined, "a court of equity will now 
take jm-isdiction of a public nuisance, at the 
instance of a private person; where he is in 
imminent danger%f suffering a special injmy, 
for which, under the circumstances of the 
case, the law would not afford an adequate 
remedy." And in the case of Crowder v. Tink- 
ler, 19 ^'es. 616, the chancellor says, "the com- 
plaint is therefore to be considered as of not 
a public nuisance simply; but what being so 
in its nature, is attended with exti-eme prob- 
ability of irreparable injury to the property of 
the plaintiffs, including also, danger to their 
o.vistence, and on such case clearly established 
I do not hesitate to say an injunction would 
•)e granted." 

We have already considered the more ab- 
stract right of navigating the river, seciu-ed 
•to every citizen of the United States, as too 
remote and contingent, for the special inter- 
ference of the court. The right may exist 
absolutely, in the abstract, but whether it 
will ever be exercised is wholly contingent. 
If the complainant w^ere actually engaged in 
plying a steam boat or other vessel, between 
Fort "Wayne and the mpids, he woulid at 
least present a tangible ease, by showing the 
exercise of a right which would be destroyed 
by the construction of the works complained 
of. It is a public nuisance to obstruct a 
highway, on which every citizen has a right 
to travel; but can any citizen on the ground 
of this right, ask a court of chancery to en- 
join any persons who may threaten .to erect 
such obstruction? The individual has suffer- 
ed no special injury, much less an injury 
that is irremediable, in any other form than 
by injunction. If, in attempting to travel the 
road, he should be prevented from doing so, 
by the obstruction, he would have a right to 
bring his action at law for damages. And 
this is the only appropriate redress, which an 
individual, under such circumstances, can 
have. The pei"sons who constructed the nui- 
sance would be liable to a public prosecution, 



and in this form the redress to the public 
would be ample. The complainant alleges 
that he paid a high price for his property on 
account of its situation, and that its value 
Avill be greatly injured if not wholly de- 
stroyed by the dam or dams which the de- 
fendants are about to build. But he does not 
state how this consequence will follow. If it 
result from destroying the navigableness of 
the river, is It not easy to state in what man- 
ner it injures his property? Has he a land- 
ing place on his ground, a place where the 
pi-oduce transported on the river is deposited, 
or what other facts or circumstances sheAv 
that the value of property depends upon the 
navigation of the river? It is not enough for 
the complainant to say, generally, that he 
will be injured by the construction of the 
works; but he must state how his property 
will be injured. This is the turning point 
In the case; the ground on which the injunc- 
tion must be allowed, if it shall be issued. 
The complainant does not complain that the 
flowing of the water is diverted or will be 
diverted from his mill, so as to injure it; or 
that the volume of water will be so i;educed 
as to prevent the construction of other mills. 
No special injury of any kind is alleged but, 
generally, that the obsti-uctions would injure 
the value of his property. This may be the 
estimate of the complainant, but by a state- 
ment of the facts on which his estimate is 
formed, he must enable the court to judge of 
its correctness. He has stated no fact going to 
show how the free navigation of the river, 
gives value to his property. Is the river a high- 
way to his mill, and is it used for the trans- 
portation of lumber to or from the mill? 
This is not stated in the bill. Does the river 
afford the only outlet or approach to his mill? 
Nothing of this kind is pretended. How then 
does the proposed obstructions on the river, 
inflict on the complainant an irremediable in- 
jury? The court do not see how such an in- 
jury is ' inflicted, and the complainant has 
failed to enlighten them on the subject ^ / 

In the case of Corning v. Lowerre, 6 Johns. 
Ch. 439, an injunction was granted to re- 
strain a defendant from obstructing a street, 
in the city of New York, by building a house 
thereon; it being not only a public nuisance, 
but producing special injury to the plaintiffs 
by affecting the enjoyment of their property 
in the vicinity, and the value of it. In that 
case there was an intimate connection be- 
tween the enjoyment of the propeirty and the 
street which led to it; and this was shown 
by the facts of the case. 

In the case of Attorney General v. Nichol, 
16 Ves. 338, the chancellor said, that an in- 
junction against darkening ancient windows 
cannot be sustained in every case affecting 
the value of the premises, that would support 
an action. The effect must be, that material 
Injury amounting to nuisance, which should 
not only be redressed by damages, but upon 
equitable principles prevented. And in 7 
Johns. Oh. 314, where an injunction was re- 
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fused, the chancellor says— "The plaintiflE 
does not aver that the ledge of stone or mass 
of rock, on which the trespass is committed, 
is of any essential nse, or that he does or 
can apply it to any valuable pui'pose. It 
cannot he compared then to a lead or coal 
mine, or a quarry of marhle, or a fine build- 
ing, or precious stones, or a grove of timber, 
or a mill establishment, which the court of 
chancery has thought proper to protect from 
trespass and ruin by injunction." The court 
would not hesitate to enjoin the defendants, 
and to give effect to their decree, on a proper 
case being made; but the complainant has 
failed to show that measure of injury which 
calls for its special interposition by an injunc- 
tion. The injunction is therefore not allowed. 

LEAVITT, District Judge. The object of 
this bill is to obtain an injunction restraining 
the respondents, as the agents of the state of 
Ohio, from proceeding in the erection of a 
dam across the Maumee river, authorized as 
necessary under a law of the state, providing 
for the construction of so much of the Brie 
and Wabash canal, as lies within the limits 
of the state. The complainant alleges, that 
this dam, if completed, will greatly injure, if 
not wholly destroy, the navigation of said 
river, and thereby become a nuisance; and 
also, that it will materially lessen the value 
of real estate, of which he is the proprietor, 
lying some distance below the point, -where it 
is proposed to erect said dam. He claims 
that the act of the legislature of the state, 
providing for the construction of said canal, 
so far as it may be considered as authorizing 
any obstruction to the navigation of said 
river, is in conflict with the ordinance of con- 
gress of the 13th July, 1787; and that, as the 
owner of property which w^ill be injured in 
value by the erection of said dam, he is en- 
titled to the preventive remedy, afforded by 
the process of injunction. The provision of 
the ordinance of 1787, in violation of which, 
the complainant alleges that his rights are 
about to be invaded. Is as follows: "The navi- 
gable watei"s leading into the St. Lawrence 
and Mississippi, and the carrying places be- 
tween the same, shall be common highways, 
and forever free, as well to the inhabitants 
of said territory, (north-west of the Ohio,) as 
to the citizens of the United States, and those 
of any other states, that may be admitted 
into the confederacy, without any tax, impost, 
or duty therefor." 

It is insisted by the counsel for the respond- 
ents, that the ordinance of 1787 has been 
superseded, or virtually abrogated in Ohio, 
by the adoption of her constitution, and her 
admission into the Union as a sovereign state, 
"on an equal footing with the original states;" 
and that the free and uncontrolled use of the 
navigable water course, within her limits, 
pertains to her, as a necessary appendage of 
sovereignty. Although this ordinance, on 
various occasions, has been the subject of 
much public discussion, the question now 



presented has never been decided by any of 
the federal tribunals of the countiy. And 
the case. In the supreme court of Ohio, cited 
in argument, and to which reference will 
hereafter be made, is believed to be the only 
one. In which it has received a judicial*con- 
sideration. 

Preliminary to the examination of this mem- 
orable ordinance, and as connected with the 
history of its origin and adoption, it may be 
proper to notice, that the vast extent of coun- 
try, known as the Noxthwest Territory, was 
vested in the United States, by cessions from 
the states, within whose chartered limits, it 
was embraced. The state of Virginia, claim- 
ing to hold a large portion of the territory, in 
sovereignty, by her deed of cession of the 1st 
of March, 1784, granted "to the United States, 
in congress assembled, all her right, title, and 
claim, as weU of soil, as of jurisdiction" (with 
cei'tain reservations and exceptions stated in 
the deed) "as a common fund, for the use and 
benefit of such of the United States, as have 
become, or shall become, members of the Con- 
federation, or federal alUanee of the states." 
The congress of the UniteiJ States, thus pos- 
sessed of this gi-eat domain, in tmst for the 
common benefit, on the 13th of July, 1787, 
adopted the ordinance entitled, "An ordinance 
for the government of the territory of the 
United States, north west of the river Olaio." 
This ordinance, after making provision for a 
temporary government within the territory, 
declares, among other things, "that for ex- 
tending the fundamental principles of civil 
and religious liberty which form the basis, 
whereon these republics, their laws and con- 
stitutions, are erected: to fix and establish 
those principles, as the basis of all laws, con- 
stitutions and governments, which forever 
hereafter shall be formed in the temtoi-j-; to 
provide also for the establishment of states and 
peiTuanent governments therein, and for their 
admission to a share in the federal councils, 
on an equal footing with the original states, at 
as eai'ly a period as may be consistent with 
the general interest; the following articles 
shall be considered as articles of compact be- 
tween the original states, and the people and 
states, m the said territoiy, and forever remain 
unalterable, unless by common consent." 
Then follow the articles of compact, six in 
number, guaranteeing, in the most solemn and 
impressive forms of expression, the great prin- 
ciples of civil and political liberty, namely— 
the tolei-ation of freedom of opinion in mat- 
ters of religion; the benefits of the writ of 
habeas corpus; of tiial by jury; and of judi- 
cial proceedings according to the coui-se of 
common law; the encouragement of schools, 
and the means of instniction; good faith and 
humanity towards the Indian tribes; the right 
of the states formed within the ten-itory to 
admission Into the Union, with certain provi- 
sions as to the number and boundaries of such 
states; and that neither slavery nor involun- 
tary servitude shall be introduced, otherwise 
than in punishment for crimes. 
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In this category also is included the provi- 
sion already quoted, securing tlie free and un- 
otsti-ucted navigation of the water courses 
therein referred to. This 'dame, it appears by 
reference to the journal of the old congress, 
■was not included in the original di-aft of the 
ordinance, but ^Yas afterwards unanimously 
adopted, as an addition to the fourth article of 
the compact. 

To form a just view of this instrument, and 
properly to appreciate the far-reaching designs 
and noble elevation of the framers, it is im- 
portant to recur to the circumstances in which 
they were placed at the time of its adoption. 
That it is the production of profound minds, 
guided by principles of the purest patriotism. 
Is sufficiently attested on the face of the ordi- 
nance. Many of the members of congress of 
'87, from which it emanated, had participated 
largely in the toils and trials, and wa-e deeply 
imbued with the sphrit of the revolution from 
which the countiy had just emerged. The 
nation, with her fiscal energies gi-eatly para- 
lyzed and her resources exhausted, was in pos- 
session of a domain, vast in extent, and in 
prospective value, almost beyond computation. 
In addressing itself to the responsible duty 
of disposing of this domain, congress may well 
be supposed to have been actuated by the two- 
fold design of making it available for the re- 
lief of the country from her financial embar- 
rassments, and of e-xtending and perpetuating 
the great principles of national liberty, which 
had been involved in the struggle for inde- 
pendence. An enthusiastic devotion to those 
principles was a dfetinguishing characteristic 
of the American people, at that period; and 
there were thousands in Europe, in whose bos- 
oms the same feelings glowed with equal 
Intensity. In this state of things, it was alike 
the dictate of inclination, of duty, and of pol- 
icy, that the principles of the government 
which Avere to exist in the Northwest Territo- 
rj'', should be not only distinctly and authorita- 
tively announced and defined, but placed on a 
secure and an immovable basis. It was not 
difficult to foresee, that those in whom the 
doeti'ines of the revolution had taken deep root, 
and who were looking to this fertile region 
as the place of their permanent settlement and 
abode, would enquire with the most watchful 
solicitude, as to the securities which were pro- 
vided for the enjoyment and preservation of 
their civil and political rights; and that noth- 
ing short of the amplest guaranty^ of the bless- 
higs of liberty would satisfy their wishes, and 
induce them to immigrate to the territory. 

These are some of the considerations, from 
which, if the language of the ordinance on this 
point was doubtful or ambiguous, the infer- 
ence would be sustainable, that it was the 
design of its framers, to make its leading prin- 
ciples and requisitions, of perpetual obligation 
on those who then were, or should afterwards 
become, the parties to it. But, if regard is had 
to the language of the ordinance, no room is 
left for inference or conjecture, as "to the de- 
sign of congress in its adoption. T^Tien it is 



declared to be the intention of the articles of 
compact to extend the "fundamental principles 
of civil and religious liberty," and "to fix and 
establish those principles, as the basis of all 
laws, constitutions and governments, which 
forever hereafter shall be formed in the said 
teiTitory," there can be no hesitancy in say- 
ing, it was designed to lay a strong and en- 
during foundation, on which the structures of 

I government in the temtory, should be based. 

j In the arguments submitted in this case, no 
attempt was made to maintain the position, 

I that the congress of '87 had transcended its 

i powers, in the enactment of the ordinance for 
the government of the Northwest Territory. 
Nor is it supposed that a doubt can exist, as to 
the competency of that body to prescribe the 
principles on which states formed within the 
territory might be admitted uito the Union; 
or to propose as mattei-s of compact, stipula- 
tions, which should be obligatory on the states, 
as members of the confederacy. The only 
point of enquiry therefore, in reference to this 
branch of the case, is, whether the ordinance 
has been superseded and rendered inoperative, 
in whole or in part, within the state of Ohio. 
In looking into the ordinance, it is obvious, 
that all the provisions of the articles of com- 
pact, are not to be viewed as standing precise- 
ly on the same footing. The guaranties for 
the security of the great principles of libeitj', 
which lie at the foundation, and constitute es- 
sential elements, of all true republican gov- 
ernments, are obviously to be regarded in a 
different light from those which pertain mere- 
ly to the right and possession of property, and 
its advantageous enjoyment. This distinction 
seems to have been recognized by the framers 
of the constitution of Ohio, and to have ex- 
erted an influence upon them, in framing that 
insti-ument. They evidently acted under a be- 
lief, that the fundamental law of the state, 
must conform, in all its leading features and 
principles, to those of the ordinance of '87. 
But, while they were careful to impress those 
features upon, and incorporate those principles 
into the constitution of Ohio, they did not deem 
it necessary or proper, to treat all the provi- 
sions of the ordinance, as entitled to tiie same 
high consideration. Hence no reference is 
made in the constitution to that provision of 
the ordinance relating to the navigability of 
water courses;— and for the plain reason, that 
this was not necessary, in order to give to the 
constitution a republican character, and make 
it conform to the great principles declared in 
the ordinance. , 

Considering the distinction here indicated, 
as well taken, the conclusion to which it 
points, is, that in so far as the constitution of 
Ohio has embraced, and secured the perpe- 
tui^ of the essential principles of free gov- 
ernment, set forth in the ordinance, the latter 
instrument may be considered as superseded, 
within the state. In the preamble to the bill 
of rights, forming a part of the constitution 
of Ohio, it is declared, that the principles 
which it asserts shall be "forever unalterably 
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established." To this extent, therefore, it may 
be coneeded, that the great purposes of the 
ordinance are effected and amply secured; 
and tliat to this extent, its operation may be 
considered as at an end. Whether, in the 
event of a change in tlie constitution of Ohio, 
bj^ which its provisions would be made to 
conflict with the ordinance, it would be pos- 
sil)le to apply a corrective to the evil, is not a 
question involved in this case. Nor would it 
be eitiier profitable or proper to engage in its 
discussion. From the well known attachment 
of the people of Ohio, to the republican prin- 
ciples of her constitution, the hope may be 
justly indulged, that they wall never consent 
to, or tolerate any change in the fimdamental 
law of the state, by which it will be brought 
into conflict with the ordinance of '87. 

Conceding that the articles of compact con- 
tained in the ordinance have been superseded 
or suspended, in the manner and to the extent 
indicated, it is not perceived, that the provi- 
sion respecting the free navigation of water 
(ioTirses. can be viewed as coming within the 
operation of the principle stated. If the pro- 
vision can be considered as inoperative with- 
in the state of Ohio, jit must be upon one or 
both of the following groimds: (1) Because 
congress in accepting the constitution of Ohio, 
as submitted for the approval of that body, is 
thereby to be presumed to have given the as- 
sent of tlie parties, to the abrogation of the 
provision referred to, or (2) because, the 
right claimed under that provision, is a neces- 
sary appendage of sovereignty, and cannot ex- 
ist elsewhere thaa in Ohio, but in derogation 
of her lights and standing, as a sovereign and 
independent state. 

1. A.s to the first of these propositions, it 
may be remarked, tliat there is no pretence 
that the parties to the compact, by any action 
on the part of congress, or otherwise, have 
given any express assent to the repeal or 
abrogation of the guaranty respecting the nav- 
igation of rivers; and, that if it is to be view- 
ed as inoperative, tliat result is to be made 
out, altogether bj' implication. 

It is proposed to enquire, very briefly, 
whether in fact, or in law, there is any thing 
which warrants such an implication. In 
April, 1802, upon the application of the peo- 
ple of that part of the territoi-y north-west of 
the Ohio, now^ embraced within the limits of 
the state of Ohio, eongi'ess passed a law to 
enable them "to form a constitution and state 
government, and for the admission of such 
state ^nto the Union, on an equal footing 
with the original states, and for other pur- 
poses." This act provides among other things, 
for holding a convention of the people of that 
part of the territory; and authorizes such 
convention to form a constitution and state 
government, provided, the same shall be re- 
publican, and not repugnant to the ordinance 
of the 13th July, 1787. This provision is ad- 
verted to, as evidencing, that the congress of 
1802 most distinctly recognized the obligatory 
character of the ordinance, and as containing 



an unequivocal expression of the opinion, that 
no state within the territoiy could be organ- 
ized, and admitted into the Union, with a cou- 
stitution "repugnant" to that instrument. 
That body did not consider itself as vested 
with the power to absolve the state of Ohio 
from the obligations created by the compact. 
Nor can it be doubted, that if the constitution 
of the state had been submitted to congress 
with a provision, that the use and control of 
the navigable water courses within her limits, 
should rest exclusively in Ohio, that the in- 
stiTiment would have been rejected, as in con- 
flict with the ordinance. It is also clear, that 
the people of Ohio in calling a convention and 
adopting a constitution, imder the act of con- 
gress of April, 1802, recognized the ordinance 
as affording a paramount rule for their guid- 
ance. This is deducible from the fact that 
in the preamble to their constitution, the right 
of the state to admission into the Union is 
based upon the ordinance, the constitution of 
the United States, and the act of congress 
just referred to. The constitution of Ohio thus 
formed and embodying, as has been seen, the 
great and leading doctrines of a free govern- 
ment, as set forth in the ordinance, but con- 
taining nothing on the subject of the free navi- 
gation of water courses, was submitted to con- 
gress, and approved by that body as "repub- 
lican," and not "repugnant" to the ordinance. 
And the state was thereupon admitted into the 
Union. 

If it be conceded that congress possessed 
the competency of giving the assent of the 
parties to the compact, to the abrogation of 
any of its provisions, it is not perceived that 
the action of that body affords any just ground 
to infer any intention to do so in the case re- 
ferred to. Nor, is there any reason to con- 
clude that the convention of Ohio supposed 
the state had, by her admission Into the 
Union, obtained a release from the obligation 
imposed by the pi'ovislon of the ordinance un- 
der consideration. These bodies seem to have 
a constant reference to this instrument; and 
both in the most solemn and deliberate man- 
ner recognized its obligatoiy character. And 
hence, so fai* as it pointed out the landmarks 
of a free government, it was deemed neces- 
saiy that the constitution of Ohio should em- 
body its principles. It was, doubtless, one of 
the great purposes of the ordinance, to afford 
a directory to the states to be formed within 
the territory, in the construction of their gov- 
ernments; and the principles which it laid 
down were regarded as the tests by which the 
republican character of a state constitution 
was to be decided. But, as the provision in 
relation to water courses would remain and be 
of perpetual obligation, in virtue of the or- 
dinance, there was no necessity that the con- 
stitution of Ohio should contain a distinct rec- 
ognition of its obUgatory character. From the 
language in which this guaranty is couched, 
and the nature and extent of the interests 
affected by it, the inference of any intention 
on the part of congi-ess to assent to its abro- 
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nation in Ohio, is strongly rebuttefl. The 
terms of this part of the compact are, that the 
\\'ater com'ses referred to "shall he common 
highways, and forever free, as well to the 
inhabitants of the territory, as to the citizens 
of the United States, and those of any other 
state tliat may he admitted into the confed- 
eracy." In duration, the benefits which it in- 
tended to secure, were without any limit; in 
extent, they were to be common, to the in- 
habitants of the confederacy as it then existed 
or might afterwards exist. All were interest- 
ed in this provision, since all might have oc- 
casion to navigate the rivers referred to. Is it 
i-ational to conclude, that congress intended to 
surrender a right so solemnly secured, so im- 
portant in its character^ and so extensive in 
its operation? And is such an intention to be 
predicated of any action, short of an express 
declaration to that effect? If an ordinary act 
of legislation cannot be repealed without the 
obsei-vance of the forms and solemnities requi- 
site, in its enactments, a compact declared on 
its face to be "unaltemble, unless by common 
consent," cannot be abrogated by mere impli- 
cation. 

2. The next enquiry is, whether the right 
set up, in behalf of the state of Ohio, is a nec- 
essary appendage of sovereignty, so that it 
cannot exist elsewhere, but in derogation of 
her character and standing, as a sovereign 
and independent state. The aflarmative of 
this proposition has been strenuously and ably 
urged by the counsel for the respondents; and, 
its importance commends it to the attentive 
considei-ation of the court. It may be readily 
conceded, that if the congress of '87, profess- 
ing to provide the means for the formation of 
state governments, and the admission of 
states into the Union, on a footing of equality 
with tlie other states, have prescribed and an- 
nexed conditions, so repugnant and incon- 
gruous, as to defeat the ends that were in 
view, thus far its acts may be regarded as 
nullities; since, to that extent, that body must 
be viewed as having transcended its powers. 
In consistency with the terms and intentions 
of the acts ceding the territory to congress, 
that body could not attach conditions to the 
admission of states, that would be degrading 
to them, by detracting from their standing, as 
sovereign states. 

It may relieve this subject of some of its 
apparent difficulties, to settle precisely, the 
character and extent of the restriction upon 
the state, created by the ordinance, in refer- 
ence to her navigable water courses. For, in 
accordance with the views here briefly pre- 
sented, and which will be given more at 
large, in a subsequent part of this opinion, it 
is not "necessary to insist upon, or vindicate, 
a construction of the ordinance, which shall 
take from the state, all control over her nav- 
igable streams," The guaranty on this sub- 
ject is viewed as restiictive of the power of 
the state, to commit a public wrong, in au- 
thorizing or permitting obstructions and hin- 
drances, to the navigation of her streams, by 



actxaal impediments, or the imposition of tolls 
or duties. There is an obvious distinction, be- 
tween the right to destroy navigation, and 
the light or powei*, to improve it. The im- 
position of a toll or duty, for the use of any 
of the streams referred to, by the ordinance, 
in their natural state; or, the erection of any 
fixture, that would destroy or injure the util- 
ity of such a stream, for the purposes of nav- 
igation,, would be in violation both of the let- 
ter and spirit of that instrument. And the 
eases here supposed are precisely such, as it 
intended to prevent. But, the erection of a 
dam, designed for, and "tending to, the im- 
provement of navigation, by affording increas- 
ed facilities for commercial intercourse," so 
far from being opposed to the ordinance, 
would be in fuitherance of the purposes had 
in view by its framers. Looking at this sub- 
ject in this light, it is not perceived that the 
recognition of the obligatory character of the 
provision of the ordinance, under considera- 
tion, so far deti-acts from the rights of sover- 
eignty, in Ohio, as to warrant the conclusion, 
that she is not sovereign, in any just sense 
of that term. To entitle a state to that char- 
acter, it is not regarded as essential, that 
she should possess, in an equal degree, the 
same powers, over all subjects, that may be 
possessed by other states. In any other as- 
pect of this subject, no one of the states 
formed within the territory north-west of the 
river Ohio, has been admitted into the 
Union, on a footing of equality with some of 
the original states. The institution of slavery 
existed in many of the original states, at the 
period of the adoption of the ordinance of '87; 
and, in several of them, it continues to exist 
Yet, the ordinance expressly inhibits the in- 
troduction of slavery in any of the states to 
be formed within the territory; and these 
states have made this provision of the ordi- 
nance, a part of their constitution. In this 
case then, it is clear, that some of the original 
states possess rights, and exercise a species 
of jurisdiction, which is prohibited to Ohio, 
and other states. And yet, can it be main- 
tained, that the latter states are not equally 
sovereign with the former? 

It may be well on this point, to refer to' the 
language of the ordinance, to asceitain in 
•what light this subject was viewed, by those 
who framed and passed it. To suppose them 
Ignorant of the political rights and relations 
of the state, or that they ipisconceived the 
powers with which they were clothed, would 
Oe doing them great injustice. Under a form 
of government, in which the congress repre- 
sented the states, in their sovereign capaci- 
ties, it may be safely inferred, that the rights 
of the states, were not only well understood, 
but scrupulously guarded. And, in making 
provision "for the establishment of states and 
permanent governments" within the territory, 
and "for their admission to a share in the 
federal councils, on an equal footing with the 
original states," it is to be presumed they in- 
tended what the language imports. Nor is it 
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to be conceived; that they would annex a 
condition to the admission of a state, repug- 
nant to, and inconsistent -with, the declared 
pui-pose of providing for the admission of 
new states, on an equal footing witli the old 
states. And the inference is therefore irre- 
sistible, that while congress intended to make 
the guaranty, on the subject of water courses, 
perpetually obligatory, tlie intelligence and 
sagacity of that body, did not lead to a sus- 
picion, that it detracted, in any degree, from 
the sovereignty of the states, that might be 
admitted into the confederacy, in virtue of 
the ordinance. Again:— By the tei'ms of the 
ordinance, the states admitted into the con- 
fedei-aey, thereupon became parties to the 
compact. It has been already remjirked, 
that the congress of 1802, in providing for the 
admission of Ohio, and the convention of 
that state, in adopting a constitution, and 
submitting it to congress, distinctly recogniz- 
ed the obligatory character of the ordinance. 
The state became a voluntai-y party to the ar- 
ticles of compact which it contained? one of 
which embraced the stipulation, that certain 
navigable streams within her limits, should 
remain forever free for public use. It was 
optional with the state, to assent to, or refuse 
this condition; but having assented to it, and 
acknowledged its binding character, she is 
concluded from taking the ground, that it im- 
poses no obligation upon her. Suppose that 
in addition to the terms of the compact, it 
had been declared, that a portion of the prof- 
its and benefits to be derived from mines of 
lead, gold and silver, discovered in the teiTi- 
tory, should be forever reserved to the Unit- 
ed States for the common benefit? Would 
not such a provision be obligatory on a state, 
coming into the Union, as a party to such a 
compact; and would it be competent for her 
to insist, after her admission, that such reser- 
vation was inconsistent with her rights as a 
sovereign state, and therefore, void? Again: 
—By a compact between the United States, 
and the state of Ohio, the latter has obligat- 
ed herself, not to tax lands sold by the gov- 
ernment, for the term of five yeai's after the 
sale. Upon the ground assumed by the re- 
spondent's counsel, she is not bound by this 
compact. For, the right of taxation is one of 
the highest incidents of sovereignty; and yet, 
the obligatory character of this compact, has 
never been seriously questioned. If a state, 
may in this way^ yield her right to tax prop- 
erty within her limits, may she not also, in 
peileet accordance with her character and 
standing as a sovereign state, agree to forego 
the exercise of a jurisdiction over her water 
courses, wliich she would otherwise possess? 

These considerations seem fully to warrant 
the conclusion, that the provision of the ordi- 
nance of 1787, in relation to the free use and 
navigation of water courses, has not been su- 
perseded or abrogated, in Ohio; and, that nei- 
ther the state, or an individual, has a right 
practically to desti'oy or obstruct their nav- 
igation. 



It is believed, the views here presented ac- 
cord with those which have prevailed in 
Ohio, from the earliest period of her history. 
All the departments of her government have 
recognized the sacred and Inviolable char- 
acter of that part of the ordinance of 1787, 
which is now under review: nor is any In- 
stance known, in which the position assumed 
by the counsel for tlie respondents, has been 
seriously urged. It is true, the legislature has 
not considered the state, so entirely prohibit- 
ed from all control over the navigable streams 
within her limits, as to deprive her of all 
power to authorize improvements, which in- 
stead of obstructing or injuring, would im- 
prove and facilitate, navigation, and thus pro- 
mote, the great purposes intended by the ordi- 
nance. In some cases, with a view to such 
results, individuals have been authorized by 
law, to erect dams upon streams, that may 
be considered as within the contemplation of 
the ordinance; but always, upon the condi- 
tion, that locks shall be constructed and kept 
in repair, so as not to deti-aet from the utility 
of the stream, as a navigable water course. 
The act, authorizing the Erie and Wabash 
canal cannot be viewed as an exception to 
the principle: for, although the act confers, 
by necessary implication, the power of using 
and diverting the water of navigable sti'eams, 
as subsidiary to the accomplishment of the 
main purpose intended by the law, it is not to 
be inferred therefrom, either that it was de- 
signed to injure, or that in fact, it will injure, 
the interests of navigation. 

But the question, as to the force and effect 
to be given to the provision of the ordinance 
under consideration, has been settled by the 
decision of the supreme court of Ohio. In the 
case of Hogg v. Zanesville Canal & Manuf'g 
Co., 5 Ohio, 416, in which the point was be- 
fore the court, the judge says, "that this por- 
tion of the ordinance of 1787, is as much ob- 
ligatory upon the state of Ohio, as our own 
constitution. In truth it is more so; for the 
constitution may be altered by the people of 
the state, while this cannot be altered without 
the assent, both of the people of this state, and 
of the United States, through their representa- 
tives. It is an article of compact, and until 
we assume the principle, that the sovereign 
power of a state is not bound by compact, this 
clause must be considered obligatory." 

Another very important enquiry arises in 
this case, which may be stated thus: Admit- 
ting the provision of the ordinance under re- 
view to be obligatory, does the case made in 
the complainant's bill involve its violation, so 
as to entitle him to the remedy sought for? 
The grievance complained of in this case is, 
that the erection of the proposed dam across 
the Maumee, will greatly injure, if not wholly 
destroy, the navigation of that stream, and 
deprive the complainant of the benefits he 
expected to derive therefrom, and in con- 
templation of which, he purchased his land at 
a high price; and that his land will be mate- 
rially lessened in value, as also the mill seats. 
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upon it, and that the dam will be a public 
nuisance. 

The facts necessary to a full understanding 
of tliis part of the case, are not very satis- 
factorily stated in the bill. It is, however, un- 
derstood to have been conceded in the argu- 
ment, that in the construction of the Erie and 
Wabash Canal, authorized by the legislature 
of Ohio, the canal commissioners have deemed 
it necessary to erect one or more dams across 
the Maumee, for the purpose of supplying the 
^janal with water. That this canal is designed 
as a channel of commercial intercourse, be- 
tween Lake Erie and the interior of the state 
of Indiana; and that it is located along or 
near to the Maumee river. And in connection 
with these facts it should be stated that the 
land of the complainant lies at some distance 
below the point where it is proposed to erect 
the dam, or dams. It becomes a material in- 
quiry in the case, whether the erection of a 
dam, under the circumstances, -and for the 
pui-pose stated, is an obstruction to the navi- 
gation of this stream, within the spirit and 
meaning of the ordinance. Some views in sup- 
port of the negative of this proposition have 
already been incidentally thrown out; but it 
is proposed to say something additionally, in 
confirmation of the position assumed. 

Referring to the case already noticed, re- 
ported in the 5th volume of the Ohio Reports, 
it is found that this point also arose, and that 
the court decided, that a dam or other fixture, 
on a stream, which was substantially an im- 
provement of navigation, could not be regard- 
ed as such an obstruction or impediment as 
was within the contemplation of the framers 
of the ordinance. In looking at the provision 
of that instrument on this subject, it is ap- 
parent, that it was designed to prevent, first, 
actual impediments and obstructions by dams 
or other fixtures; second, impediments and 
obstructions resulting from the imposition of 
"any tax, imposts, or duty." 

It will assist materially in giving a just and 
enlightened interpretation to this provision, to 
ascertain the intentions of those by whose 
sanction it was made a part of the ordinance 
of '87. And to this end, it seems proper to re- 
fer to the actual state of things at the time 
that instrument was adopted. Although the 
^eogi-aphy of the territory north-west of the 
Ohio was imperfectly known at that period, 
it was well ascertained that there were rivers 
and lakes, within its limits and upon its eon- 
fines, formed on a scale of grandeur unknown 
in any other portion of the globe. The pro- 
spectice importance and utility of those great 
natural water courses and basins as affording 
the means of commercial intercom-se through- 
out that vast, and fertile region, were fuUy 
appreciated. And as an inducement to immi- 
gration, it was justly deemed of moment that 
the future and uninterrupted enjoyment of 
these great facilities and advantages, should 
be placed upon a secure basis. Foreseeing 
that the time would come when between the 
lakes Qn the north, and the Mississippi and its 



tributaries, there would be much intercom- 
munication, it was deemed important to guard 
against* these obstructions; and hence, doubt- 
less, the reason for the provision securing the 
right of way along the "ean-ying places, or 
portages, between the waters of the streams 
emptying into the lakes, and those which flow- 
ed into the Mississippi." And it may not be 
inaptly suggested, that the political condition 
and prospects of the countiy had an influence 
upon the congress of '87, in placing tliose 
guards around the navigation and commerce 
of the West. Under the articles of Confedera- 
tion then existing, there were welL founded 
apprehensions, if that form of government 
should continue, that harmony among the 
states woidd not be preserved; and that hos- 
tile interests and hostile collisions would be 
engendered. And in the event that the states 
formed in the West should be thrown into 
this position, in regard to other portions of the 
confederacy, there was danger, that in a 
spirit of aggression or retaliation, they might 
adopt measures excluding the citizens of their 
adversaiy state or states from a participation 
in the benefits of navigating the Western 
waters. To prevent, by solemn compact, such 
an occurrence, was probably one of the pur- 
poses of the provision referred to. Certain it 
is, the clause under review was designed for 
good, and not for evil. So far as it was in- 
tended to restrict the action or power of states 
or individuals. It was to disable them from the 
infliction of public injm'y. The people of the 
United States were not to be deprived of the 
use of the water com-ses in the Noi'thwest 
Territory, by any unjust or wanton exercise 
of power over them: but it was not contem- 
plated that the hands of the states should be 
so tied up, as that it should not be in their 
power to remove a natural impediment to nav- 
igation, or avoid such an impediment, by 
canals or other improvements.- A conti-ary 
construction would be a perversion of the 
great and primary design of the clause. It 
would embarrass, if not entirely arrest, some 
of -the great works of internal improvement, 
in progress or projected, in the West. It 
would place it in the power of a single in- 
dividual to thwart the wishes, and seriously 
to injure the interests, of entire communities 
and states. Take the case before the court as 
an illustration of the consequences of such a 
doeti'ine. By the joint and simultaneous ac- 
tion of the states of Ohiq and Indiana, the 
Erie and Wabash Canal has been authorized 
and commenced. It is designed as a channel 
of intercoui-se between Lake Erie and the in- 
terior of Indiana; and when completed, will 
be greatly promotive of the interests, not only 
of those states, but of a large portion of the 
Union. To sanction the doctrine, that for pur- 
poses so beneficent and patriotic, it is not com- 
petent for those states to use or control the 
waters of their navigable streams, would be 
pregnant with the most injurious results. For, 
it should be borne in mind, that if this power 
does not exist in these states, it exists no- 
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where. The same reason for denying it to 
the states applies with equal force to the 
congress of the United States. That Bodj-, as 
the representative of the people of the United 
States, is a party to the compact, and as 
much bound hy its stipiilations, as the states 
individually. If, therefore, the ordinance is 
to receive a construction, that shall tie up 
the hands of all the parties to the compact, 
from making any improvements in navigation 
in the W^t, a fatal blow will have been in- 
flicted upon the prosperity of that region. 
Upon this principle, if a rapid or other natural 
obstruction occurs in a stream, otherwise nav- 
igable, it is not competent to resort to the 
instnimentality of a dam, for the purpose of 
making an artificial channel, whereby to avoid 
such obstmction. And by a parity of reason- 
ing, it would not be competent for a state to 
authorize the construction of a rail road, or 
turnpike, over or along any of the "portages 
or carrying places" referred to in the ordi- 
nance, and thereby hinder the free and com- 
mon use of the same, by the imposition of 
tolls, as a compensation for the benefits of 
such improvements. Such a construction of 
that instrument, would be subversive of one 
of its leading designs. 

It is no answer to the views here thrown 
out to say, that these improvements, when 
completed, will subject those who use them, 
to the payment of a "tax, impost, or duty." 
The object of the ordinance so far as it pro- 
vides an exemption from these charges was 
to prevent the imposition of any duty for 
the use of the stx-eams and cari-ying places 
referred to, in their natural state; and it 
might also be justly extended in its mean- 
ing, so as to prevent onerous and oppressive 
tolls or exactions, for their use, in an im- 
proved state. Reasonable tolls, imposed and 
paid, for the use of a canal or artificial road, 
are not to be viewed, as unjust exactions; 
but as a fair compensation, in consideration 
of the increased facilities for trade and in- 
tercourse, afforded by such impi-ovements. 

According to this view of the subject, the 
right of the complainant to the process of 
injunction, is to be settled, upon principles 
wholly unconnected with, and irrespective 
of, the ordinance of '87. For, although, up- 
on the case made he can claim nothing in 
■s'irtue of the compact contained in that in- 
stniment, yet, if he bi-ings himself within 
the principles, on .which courts of chancery 
are wont to interfere, he is entitled to the 
relief sought for. 

The case, then, is to be viewed merely as 
an application for an injunction to prevent 
an apprehended injuiy to complainant, from 
the erection of the dam mentioned in the bill, 
in connection with the allegation, that such 
dam will be a public nuisance. In the case 
of City of Georgetown v. Alexandria Canal 
Co., 12 Pet. [37 U. S.] 91, the doctrine is laid 
down, "that in case of a public nuisance, 
where a bill is filed by a private person, ask- 
ing for relief by way of prevention, the 



plaintiff cannot maintain a stand in a court 
of equity, unless he avers and proves some 
special damage." And it is also recognized 
as an undoubted principle of law, in that 
ease, that an obstruction to a navigable 
stream, is a public nuisance. In the case of 
Putnam v. Valentine, 5 Ohio, 188, it is said 
by the court, that "cha«<'eiT jurisdiction ex- 
tends to restrain the doing of an act, from 
which irreparable damage to individuals, or 
great public injury, would ensue." The 
same principle is asserted and recognized, as 
the law in England. Eden, Inj. 157. 

The question, whether a <'0urt of chan- 
cery, upon the application of an individual, 
will interfere to prevent what is alleged to 
be a public nuisance, imconnected with a 
special injury to the complainant, does not 
arise in this case. The gi'ounds upon which 
the complainant seeks relief are. that the 
dam mentioned in the bill, will be a public 
nuisance, and will be attended with a pri- 
vate injury to himself. And, if an injunction 
can be awarded, it must be, upon both, or 
the latter, of these grounds. 

The question, whether the erection of the 
dam mentioned in the complainant's bill, 
will amount to a iiublie nuisance, has al- 
ready been considered, and the conclusion 
announced, namely, that the diversion of a 
portion of the water of a navigable sti-eam, 
effected by means of a dam thrown across 
the river, for the pui-pose of supplying a 
canal, designed for the improvement of navi- 
gation, cannot be viewed as such an obstruc- 
tion, as entitles it to the character and desig- 
nation of a public nuisance. In 3 Bl. Comm. 
216, it is said, "that public or common nui- 
sances (are those) ■ which affect the public, 
and are an annoyance to all the king's sub- 
jects." According to this definition, a pub- 
lic nuisance must threaten, or be attended 
with effects, detrimental to tlie community, 
to an extent rendering it necessai-j', that the 
law should interfere, to prevent it, if not al- 
ready established, or to abate it, if estab- 
lished. So far then, as the public is con- 
cerned, can it be predicated of the obstruc- 
tion complained of in this case, that it will 
be a nuisance? But, upon the authority of 
principles settled, both in this country and 
in England, it may be said, that cases may 
exist in which the preventive remedy by in- 
junction may be had, to avert the doing of 
an act, which will be attended with injury 
to an individual. In all this class of cases, 
however, the principle universally obtains, 
that the act complained of, must be attended 
with irreparable damage or injury to the 
complainant; or that there is an extreme 
probability of such a result. Thus, in the- 
case of Crowder v. Tinkler, 19 Yes. 610, an 
injunction was granted, to restrain the de- 
fendant from the erection of a powder house 
near the complainant's premises; not on the 
ground of its being a public nuisance, but of 
great danger to complainant from such erec- 
tion. And in the case of Earl of Ripon v. 
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Hobart, S Cond. Eng. Ch. 331, the lord elian- 
eellor said, "I can see no ground -whatever,. 
tli6i-efore, for granting an injunction of this 
description, which fails in the very point 
that forms the ground of relief— the prevent- 
ing irreparable mischief." And in the same 
case this rule is laid down. "If the thing 
sought to he prohibited is in itself a nui- 
sance, the court will Interfere to stay ir- 
reparable mischief, without waiting for the 
result of a trial— but where the thing sought 
to be restrained, i's not unavoidable, and in 
itself noxious, but only something which 
may according to circumstances, prove so, 
the court will refuse to interfere, until the 
matter has been tried at law; generally by 
an action: though in particular cases, an is- 
sue may be directed for the satisfaction of 
the court, where an action could not be form- 
ed so as to meet the question." Has the 
claimant presented a ease involving the cer- 
tainty, or extreme probability of irreparable 
mischief, fi-ofii thd doing of the acts com- 
plained of in his bill, so as to entitle him 
to the relief sought for, within the princi- 
ples here laid down? 

The bill contains no direct allegation, that 
the injury which the complainant appre- 
hends from the erection of the dam, will 
be irreparable in its nature. And the court 
is left to deduce that, as a necessary result 
from the facts stated in the bill. These 
facts are,— (1) That he purchased his land 
at a high price, in contemplation of the ad- 
vantages of navigating the Maumee to Fort 
Wayne. (2) That there is a valuable w^ater 
power on his land; that two saw mills and 
one flour mill have been ei-ected on it, and 
more would have been erected, but for the 
erection of the proposed dams. (3) That the 
value of his property will be greatly lessen- 
ed. On none of these grounds can the in- 
jury complained of be regarded, as of a 
character which calls for the arrest of the 
proposed dam, by the award of an injunc- 
tion. As to the first, it is sufficient to ob- 
sewe, that upon the principle assumed, that 
the dam will not be a public nuisance, the 
deprivation of the advantage which the com- 
plainant anticipated from the navigation of 
the JIaumee, affords no ground for issuing 
an injunction. It is an immunity, the value 
of which must necessarily depend on cir- 
cumstances: and when It is sought to make 
It the basis of the relief here asked for, its 
value and importance to the complainant, 
must be satisfactorily proved. As the sub- 
ject is here presented to the court, this im- 
munity is of a character, so vague and in- 
tangible, that it cannot, in this form, be 
considered a proper matter for judicial cog- 
nisjanee. The same vagueness and uncer- 
tainty attaches to the allegation eoncei-ning 
the injurj' apprehended to the mill seats of 
the complainant. There is no pretence, that 
the erection of the dain will withdraw or 
divert the water, in such a manner as to 
injure or detract from the value of. his wa- 



ter privileges: or that,, it will be attended 
■with any ovei-flow of water, upon his land: 
—but the grievance is, that the apprehended 
obstniction of the river will so far lessen 
the probable profits of mills, as to take away 
the inducements to engage in that business; 
and tlius, essentially injure the value of his 
land. 

There is no case known, in which the 
process of injunction has been awarded, on 
such, or any similar grounds. There is noth- 
ing before the court, which wan-ants the in- 
ference, that the injui*y, which the com- 
plainant may sustain, is iiTeparable, except 
through the operation of an injunction, to 
restrain the respondents from proceeding 
further in the erection of the dam. And up- 
on the authority of numerous cases on this 
subject, it is clear, that this remedy can- 
not be afforded, except upon the ground of 
iiTeparable mischief or injuiy to the com- 
plainant If the injurj^ which the complain- 
ant apprehends should result from the com- 
pletion of this public improvement, he may 
have a remedy in another form. He may 
be enabled, either by an appeal to the legis- 
lature of the state, or by an action at law, 
to obtain a redress of the grievances com- 
plained of: but, in the form, and under the 
circumstances, in which the case is before 
this court, he is not entitled to the process 
of injunction. 

NOTE. On overruling this motion for an in- 
junction, the counsel for the complainant prayed 
an appeal; but the court suggested tliat an ap- 
peal would lie only on a final decree; and that 
this being merely the decision of a motion for 
an injunction, no appeal would lie from it. The 
court expressed a strong desire, as the princi- 
ples of this case, were important to the state, 
that it should be taken to the supreme court 
without delay, and proposed and indeed recom- 
mended to th^ counsel for the state to file a 
demurrer, that a final decree might be entered 
and the cause he immediately taken to the su- 
preme court by appeal. But the counsel de- 
clined filing the demurrer, and as they had not 
been ruled to answer by the complainant, they 
were not bound to answer or demur. The cause 
was, consequently, continued. 
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SPRAGGINS V- COUNTY COURT OF 
HUaiPHRIBS. 

[Brunner, Col. Cas. 218; i 1 Cooke, 160.] 

Circuit Court, D. Tennessee. 1812. 

Removaii op Causes— Mandamus. 

A mandamus will lie to enforce the removal 
of a cause from a state to a federal court. 
[Disapproved in Hough v. Western Transp. 
Co., Case No. 6,724; Fisk v. Union Pac. 
R. Co., Id. 4,827.] 

Hezekiah Johnson commenced a caveat in 
the court of pleas and quarter sessions for 
the county of Humphries against Samuel 
Spitiggins, to prevent the emanation of a 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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arrant for eigbty-one .acres of laud. Sprag- 
;?ins appeared and filed his petition, praying 
that the cause might be removed for trial to 
this court. The petition stated that he was 
at the time of filing it a citizen of the state 
of Louisiana, and was at the commencement 
of the suit a citizen of the territory now com- 
posing that state. It also alleges that the 
matter in dispute was of more value than 
five hundred dollars. The allegations in the 
petition were supported by proof; and every 
other requisite of the act of congress was 
offered to be complied with; but the county 
fourt overruled the motion made by Sprag- 
gins, and refused to permit the removal of 
the cause to this court. 

Cooke, on behalf of Spraggins, produced the 
record, and thereupon moved this court for a 
mandamus directed to the county court of 
Humphries. And after argument on the part 
of the applicant, — 

M'NAIRY, District Judge (absent TODD, 
Circuit Justice). When this subject was first 
agitated I felt inclined to believe that this 
<;ourt had not the power to issue a manda- 
mus in such a case as the present. But I am 
now clearly satisfied that the power exists. 
By the act of congress passed on this subject 
this court have a right to the cause. The 
law haa placed such causes precisely in the 
same situation as if this court had original 
jurisdiction of them; and, therefore, as the 
county court was bound, upon the ease being 
properly made out, to remove the cause upon 
upiilication to this court; and as I see that 
this application has been made and improp- 
erly refused, I can have no hesitation in 
gi'anting the mandamus. It is a legal privi- 
lege which the defendant possesses to have 
his cause tried here; but if the state court il- 
legally and unjustifiably refuses the trans- 
mission of the suit, and this court refuses by 
mandamus to aid the applicant, will he not 
be remediless? And no principle is clearer 
than that where the law has given a clear 
right, and no remedy exists, the respective 
courts will interfere by mandamus, and see 
that justice and law is administered. 4 Bur- 
rows, 2186; Hard. 172; 3 Burrows, 1267- 
1660. 

In one point of view this may be considered 
as in the nature of an appeal to this court. 
And it is well settled that where the inferior 
jurisdiction refuses an appeal allowable by 
law, a mandamus "n-ill lie. 1 East, 686. But, 
independent of all this, the fourteenth section 
of the act of congress in question expressly 
provides that this court shall have power "to 
issue all writs and other process necessary 
for the exercise of its jurisdiction." To 
maintain the jurisdiction of this court in the 
present instance it is necessary to issue the 
writ of mandamus. 

NOTE. Mandamus to Compel Removal of 
<Jaiise.— The doctrine laid down in this case 
that a mandamus will lie to compel the removal 



of a cause from a state to a federal court is 
severely criticised and denied, the courts holding 
that no mandamus is necessary for such pur- 
pose, and therefore no jurisdiction is acquired 
to issue the writ See Fisk v. Union Pae. R. 
Co. [Case No. 4,827]; Hough v. "Western Transp. 
Co. [Id. 6,724]. ^ 



Case No. 13,247. 

Ex parte SPRAGUE. 

[3 App. Com'r Pat. 211.] 

Circuit Court, District of Columbia, Sept. 3, 
1859. 

Patents— Novelty— Isvestiox—Bkiuges. 

[Sprague's invention of an improvement in 
bridges, consisting of a series of clutches in 
combination with tubular sections and with 
brace.s for making truss bridges, possesses 
novelty and utility, and is patentable.] 

Appeal by Joseph W- Sprague from the de- 
cision of the commissioner of patents, reject- 
ing his application for a patent for an im- 
provement in bridges. 

MORSELL, Circuit Judge. The specifica- 
tion presented with the application states: 
"My bridge is made chiefly of boiler-plate, or 
wrought iron, and it combines strength and 
lightness with comparative cheapness of con- 
stniction. My invention consists of a series 
of clutches of a peculiar construction, in com- 
bination with tubular sections and with braces 
for making truss bridges. What I claim as 
new in the construction of bridges, and desire 
to secure by letters patent of the United 
States, is the above-described series of clutch- 
es, c, with bands, c, in combination with the 
tubular sections, B, for the purposes, substan- 
tially, as set forth." 

The commissioner, in the report of the ex- 
aminers, adopted by him, says: "Sprague 
now claims the above-described clutches, c, 
provided with bands, e, in combination with 
the tubular sections, B, for the pm-poses as 
substantially set forth. It will be perceived 
that the clutches with bands are not claimed 
in combination with any part of the bridge 
except the sectional tubes; and as these tubes 
are shown in the application of W. B. Moore 
for a patent for an improved pipe-coupling, re- 
jected July 25, 1855, we cannot discover why 
the conditions of Sprague's claim are not 
therein fully met. Indeed the very terms of 
Sprague's specification may be used in de- 
scribing Moore's coupling, and it is evident 
that in the one, as well as in the other, the 
coupling may be made to grasp the pipes by 
means of heat and shrinkage. In short, the 
couplings, including the bands, c, are identical, 
in form and stnietm'e in both cases, as will be 
seen on a careful examination of the models, 
and may be applied to the same purposes or 
used interchangeably, and cannot in the one 
case perform functions which they do not in 
the other.- Sprague has not, therefore, made 
any invention. He has produced a mere ap- 
plication of an old device to a new use, and 
thus, it is well settled, is not the subject of 
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letters patent." The reeommenaation in this 
report Avas followed by the commissioner, and 
the patent finally refused, June 26, 1S38. 
The appellant filed two reasons of appeal 
from this decision. They are very general: 
First, that the improvement in bridges made 
by the said Joseph W. Sprague is new and 
useful and therefore patentable. Second, the 
decisions of the commissioner of patents re- 
jecting said Sprague's improvement in bridges 
are contrary to the law and the evidence in 
the case. 

J[n reply to these reasons, the acting com- 
missioner of patents says: "The appellant 
has had two different applications for a pat- 
ent for improvements hi bridge construction 
before tbis office, both of which have been re- 
jected on substantially the same grounds. 
The first application, made or completed June 
18, 1857, claimed, by an amendment filed July 
14, 1857, the combination of independent con- 
necting pieces of wrought or east iron with 
tubular chords, or beams, braces, &e., of an 
iron bridge. The second application, made 
April 14, 1858, claimed a series of clutches 
with bands in combination with the tubular | 
sections of a bridge. These cases were each i 
twice rejected by the examiner, and a third | 
time by the commissioner, mainly on the 
ground that there appeared to be no novelty 
in the applicant's method of connecting the 
tubular sections by thimbles or collars, &e., 
as shown by the references adduced, although 
these connections were used in other relations, 
and that, as there was no novelty in forming 
the frames and trusses of bridges of tubular 
sections, there appeared to be no just grounds 
of patentable combination presented, &e." 

Due notice of the time and place of hear- 
ing having been first caused to be given, the 
commissioner caused the ^aid decision, rea- 
sons of appeal, report thereon, and all the 
original papers, with the references, to be 
laid before the judge. His argument in writ- 
ing and the said case was submitted for con- 
sideration. 

There is no doubt that if what Sprague has 
produced is, in the language of the commis- 
" sioner, "a mere application of an old device 
to a new use," he is not entitled to a patent 
therefor. But he contends, and I think cor- 
rectly, that his wrought iron tube, B, and the 
clutches, e, provided with shoulders for the 
support of the diagonal braces, and Tvith 
bands, c, shrunk on said clutches, the whole 
being so arranged that the great strains to 
which that kind of bridge is subjected to 
shall be equalized by being distributed and 
transmitted from part to part in combination 
with, the whole bridge to which those devices 
are intended to apply, are new, substantially, 
and important improvements of bridges of 
that construction; that is, of wrought iron 
truss bridges. That wrought iron truss 
bridges have in recent times been thought 
greatly superior to cast iron bridges, and pre- 
ferred on all occasions by the most experi- 
enced engineers, for truss bridges. That his 
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bridge, in combination with which his new 
contrivances or devices, as arranged, ai-e in- 
tended to operate, is almost entirely formed 
of wrought iron. That the judicious effect 
of said arrangement in the distribution of all 
the great strains to the various points appro- 
priated and fitted for the purpose, makes it 
a much stronger bridge than any others, and 
effected at considerably less expense than 
any of that kind, with the advantage of being 
ligliter, also dispensing in every instance with 
the necessity of using rivets, thereby avoid- 
ing delay and expense and substituting what 
is more perfect. That by his new method he 
has overcome the difficulty of connecting to- 
gether wrought iron tubes and wrought iron 
rods, heretofore an insuperable obstacle to 
their use in combination. 

It would be well to notice here that, ac- 
cording to the view taken of it in the opin- 
ion and report of the commissioner, he thinks 
the combination is limited by the description 
of the claim to a combination withi the 
clutches, c, provided with bands with tubular 
section, B, for the purposes substantially as 
set forth. On that subject, I think, if the 
whole specification is taken together in con- 
struction (which it ought to be where there 
is any doubt), it will appear that "the pur- 
poses* set forth" as stated in the specification 
substantially are that they must be placed 
so as to operate in connection with the whole 
structure or bridge, in the relations to that 
whole structure as particularly described, and 
as forming united parts of it, and not to a 
more isolated condition. If such was the 
meaning, such the ascertained thing, is it like 
either of the references given by the commis- 
sioner? 

First as to Harbaeh's bridge. The employ- 
ment of tubes of iron in this bridge does, it 
is true, bear some resemblance to that of 
Sprague's, but the peculiar devices, it is be- 
lieved, are very essentially different. The 
first difference I notice is in Harbaeh's 
bridge; the tubes have only a common lap 
joint, the end of one tube passing into the 
end of the other, without provision to meet 
and equalize the necessary strains, or for 
performing the other usfeful and necessarj' 
functions of the clutches of Sprague's bridge. 
Again, Harbach connects the tubes on the 
center of the panel, between two points of 
support. This is believed to be the weakest 
point of the beam, and therefore the most 
improper for such .a purpose as coupling. 
Sprague's break in the continuity of the tubes 
is made at a point which is in every way 
guarded against lateral flexures,— a most ma- 
terial difference. Harbach constructs his 
lower chord of tubes of boiler-plate iron riv- 
eted together. The only strain which can 
act upon the lower chord is one of tension. 
A riveted tube for this purpose and in that 
position is a bad form of construction. 
Sprague's tube everywhere, by his peculiar 
device, is in the best possible connection for 
transmitting and equalizing strains. 
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As to the other references,~-iloore's appli- 
cation for an improved pipe-conpling rejected 
Jiilj' 25th, 1855. The couplings of iloore are 
made of bi-ass, with a screw cut upon each 
end, which sci-ews are then used to cut a 
corresponding screw in the soft leaden pipe' 
as the joint is put together. How, according 
to tlie idea suggested in the report, can this 
be dispensed witli, and a band shrunk on, as 
in Sprague's? How could this be done to 
answer the intent and purpose of the in- 
ventor? If, indeed, it could for any purpose 
of either party, where would the shoulders, 
us in Sprague's clutch for the support of the 
diagonal braces, be placed for any useful 
purpose, in the couplings of the gas pipe, 
and how could they be used interchangeably 
as supposed? And so also as to Sprague's 
lower chord; what possible trace can be 
found of the least resemblance to the coup- 
ling of a gas pipe? Is there any principle in 
the two alike? The designs, objects, and in- 
tent and operations of the two are entirely 
different; the one is to be occupied in the 
combination of a truss-bridge. The other as 
a gas pipe. I think, therefore, that tliere is 
sufficient novelty in the claim presented by 
the appellant, and that the opinion of the 
commissioner is erroneous and ought to be 
reversed. 

MORSELL, Circuit Judge. I, James S. 
Morsell. an assistant judge of the circuit 
court of the district of Columbia, 'do certify to 
the Hon. the commissioner of patents that, 
after duo notice given of the time and place 
of hearing the above-mentioned appeal, and 
after the decision, reasons of appeal, report 
thereon, and all the original papere, with the 
references, on the said day were laid before 
me by the said commissioner; and after the 
said Joseph W. Sprague, by his counsel, ap- 
peared, and filed his argument in writing, the 
said ease was deliberately considered by me, 
and upon such consideration I am of opinion, 
and do so decide, that the said decision of the 
commissioner is erroneous and ought to be 
reversed, and the same is hereby reversed 
and annulled, and it is hereby ordered that a 
patent be issued by him to said Joseph W. 
Sprague for his Invention aforesaid, as pray- 
ed. 



Case No. 13,248. 

SPRAGUE et al. v. ADRIANCE et al. 

[3 Ban. & A. 124; i 14 O. G. 308.] 

Circuit Court, S. D. New York. Oct., 1877. 

Patents — Abaxdoxment — Assigsjfest — Scope 
OF Patent — Hakvesteiis. 

1. Al)andonment is a fact and not a conclu- 
sion of law. 

2. Where the evidence showed that the in- 
ventor, altliongh allowing more than four vear.s 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



to elapse from the date of his invention before 
applyhig for a patent, nevertheless kept the 
invention from the public, and it appearing al- 
so that he was in straitened circumstances: 
Held, that, under the circumstances of the case, 
an abandonment was not proved, 
[See Baheock v. Degener, Case No. 698.] 

3. The rule, that in cases of delay in applv- 
ing for patents, the intervening rights of other 
inventors wlio in the meantime have devised 
and patented the same thing, should be protect- 
ed against the delaying inventor, does not a])- 
ply to the case of the complainants, who did 
not know of or acquiesce in the acts of the 
intervening inventors. 

4. The case of Consolidated Fruit Jar Co. v. 
Wright 94 U. S. 92, distinguished. 

5. Whether, if the first inventor is estopi)ed 
by conduct of his own, his assignees would be, 
unless shown to have been cognizant of it, 
quaere. 

6. The scope of the patent is fixed by what 
was known at the date of the completed inven- 
tion, and not by what was known at the time 
when the application was filed. 

7. The first and second claims of reissued let- 
ters patent, Number 3.372. granted to Frederick 
Nisliwitz. April 13th. 18(!9 (original patent dat- 
ed February 10th. 1858), for improvement in 
harvesters, hdd valid. 

[This was a bill in equity by William 
Sprague and others against John P. Adriance 
and others for the infringement of reissued let- 
tei-s patent No. 3,372, granted to Frederick 
Nishwitz April 13, 1869, the original letters 
patent. No. 19,377, having been granted Feb- 
i-uary 16, 1858.] 

George Giflford and Benjamin F. Thurston, 
for complainants. 
George Harding, for defendants. 

WHEELER. District Judge. This suit is 
brought for relief against an alleged infringe- 
ment of reissued letters patent No. 3,372, divi- 
sion B, granted to Frederick Nishwitz, and 
now owned b^ the orators, for an improve- 
ment in mowing-machines, and has been 
heard on pleadings, proofs and argument. It 
is found as matter of fact that the invention 
was made in •1853. The application for the 
original patent was filed January 12th, 185S. 
The defences set up are that Nishwitz is not 
the first inventor; that he abandoned his in- 
vention to the public before applying for his 
patent, or so conducted himself with refer- 
! ence to it that he was estopped from claiming 
a patent for it, or any rights under the patent; 
that tlie reissue is not for the same invention 
set forth in the original, and that the defend- 
ants do not infringe. 

Abandonment itself is a fact, and not a con- 
clusion of positive law, statutory or common, 
arising from any prescribed state of facts. 
The lapse of time between the invention and 
the application was about fom* years and a 
half, and large, but there was no fixed limit 
within which the application must be made; 
it was not so great as in many cases where 
patents have been upheld; and the straitened 
and otlier circumstances of the inventor were 
such that, although it was some and quite 
strong evidence in itself of an abandonment, 
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it is explained away, and, taken all together, 
the evidence not only fails to show any aban- 
donment in fact, but on tlie contrary, shows 
satisfactorily that he cherished and carefully 
kept his invention to himself, away from the 
public, for himself. 

Dm-ing that time other inventors entered the 
same field, and some of them occupied some 
of nearly, if no't exactly, the same groimd, and 
obtained i)atents for some of nearly, or quite, 
the same things now claimed under his, and 
it is with much plausibility urged that after 
what occurred he and those claiming under 
him should in equity be estopped from main- 
taining the cLaims now made, and the lan- 
guage of the court in Consolidated Fruit Jar 
Co. V. Wright, 94 U. S. 92, is especially relied 
upon in support of that position. With great 
justice, to the apprehension of all, it is there 
well and authoritatively said with reference 
to this subject, as had been many times by 
many courts before said with reference to 
others, that he who is silent when he should 
speak must be silent when he would speak, if 
he cannot do so without a violation of law and 
injustice to others. It is to be obsei-ved, how- 
ever, that the case was made to turn upon the 
defence of purchase, sale or prior use of the 
invention for more than two years prior to the 
application, with the consent and allowance 
of the inventor, provided for by sections 15 
of the act of 1S36 [5 Stat. 123], and 7 of the 
act of 1839 [Id. 354], and that of an abandon- 
ment in fact; and what was said was ap- 
parently said with reference to the justice of 
those defences, rather than with reference to 
an independent defence founded upon an eq- 
uitable estoppel. But if such independent de- 
fence was alluded to, the proposition was 
<*arefully made to include, as always before, 
that he who is required to be silent on ac- 
count of not having before spoken, must have 
before remained silent when called upon to 
.««peak. In that case the inventor appears to 
have seen others making use of his inven- 
tion, without claiming it himself, when he 
must have known that if he did not make 
known his claim then, and should successfullj- 
do so afterward, they would be damnified. 
He was directly called upon by the circiun- 
stances to speak, and, not having spoken, was 
situated like those witnessing transfers of 
their property by others without making 
known their ownership, who have always 
been estopped from setting it up afterward. 

But in this case it is not shown that Nish- 
witz knew others were making any advance- 
ments or investments of either capital or skill 
on faith that the ground he had begun to oc- 
cupy was open to all, or that they would not 
have made them, if tliey had Icnownallhecould 
have told them. He was never called upon to 
.speak, and so was never silent when he should 
have spoken. Therefore this rule, just as it is 
in itself, does not apply to him. 

There might, perhaps, be qu^tion whether, 
if the inventor himself would be estopped by 
<;onduct of his own, his assigns would-be, un- 



less shown to have been cognizant of it, as in- 
nocent purchasers of other property must be, 
in order to be estopped, but that question does 
not arise here, as the inventor himself is not 
affected. . 

The statutes allowed a reissue of the patent 
on certain grounds for the same invention set 
forth in the original. The grounds of the 
application, and the identity of the invention 
were so made to appear to the patent ofiice 
that the reissue was granted, and it is valid 
against the objection made in this respect, 
unless the difference in the inventions is 
shown. The original specification and model 
are shown by copies. The language in which 
the object of the invention is set forth has 
been somewhat changed; more fuU descrip- 
tions of some parts of the invention shown 
by the model have been inserted in place of 
others, and some so shown have been de- 
scribed in. the specification that were not 
there described before; but in fact nothing 
has been added to the specification that did 
not appear before somewhere. The claims 
have been changed, as the statute warrants, 
when the invention is in reality the same. 

From these considerations it results that 
the patent is valid for something. It was said 
in argument, in behalf of the defendants, that 
the production patented must be compared 
Avith things as they were at the time of the 
application, and, in behalf of the orators, 
that the comparison must be made as of the 
time of the invention, in order to determine 
the scope of the patent. The statute author- 
ized»granting patents for new and useful in- 
ventions, without other limit. It seems to be 
quite obvious that the extent of an inven- 
tion must be ascertained by comparing what 
the inventor produces with what was befoje 
that time known. If he is entitled to a pat- 
ent at all, he is by the statute entitled to one 
for tliat invention so ascertained, and there 
is no provision for cutting it down to less on 
accoiant of subsequent inventions, and it can- 
not be so cut down without engrafting an 
addition on to the statute by a judicial con- 
struction never before given to it. 

At the time Nishwitz made this invention 
there was, so far as shown by this record, as 
has been pointed out by counsel or observed, 
no mowing-machine, except Jlanny's, under 
his patent of 1851, that had its cutting ap- 
paratus attached to the forward part of a 
fi-ame extending forward toward the ground 
from and swinging by an axle supported by 
two wheels, and none at all that had this ap- 
paratus attached to any fi-ame swinging witli 
or upon an axle so supported separately from 
the draft-pole, and none that had a lever to 
raise or lower the cutting apparatus resting 
on the draft frame or pole. Manny's had a 
cutting apparatus hung to a frame so ex- 
tending forward and swinging, but the draft- 
pole was hinged to the corner farthest from 
the grass to be cut and next to the ground, 
and carried forward to another pair of wheels, 
to which the team was attached, and the 
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main wheels ran directly behind the cutters. 
Sj-Ua and Adams, if they had made the inven- 
tion patented to them September 20th, 18u3, 
as is probable, had a mower arranged In a 
manner somewhat similar. Ketehum had a 
one-wheeled mower, with the cutting appam- 
tus resting on the ground at the side of the 
wheel. N. T. Allen had a harvester and 
thrasher, not a mower, with a f ram^ mounted 
on two wheels and cutting appai-atus suspend- 
ed by rods from it at the front end. Haines 
had a mower, and there was an English pat- 
ent for one, with frames so mounted and cut- 
ting apparatus suspended by rods from the 
rear end. Allen's, Haines, and the English 
patent each had the cutting apparatus extend- 
ing laterally toward the grass or grain to be 
cut. Manny's mower had an ai"m projecting 
forward from the frame, and adjustable on 
the foi-ward can-iage, and Sylla and Adams* 
eonti'ivances for straightening up or bending 
down the line of the frame and draft to raise 
or lower the cutting apparatus. The English 
patent had a windlass and Allen's reaper a 
lever for the same purpose. Haines's mower 
afterward had a lever resting on the main 
frame back of the axle, and not on the draft, 
also for the same purpose. It is claimed for 
the defendants that the evidence shows this 
lever was in use on the Haines machines at 
that time, but the proofs are very conflicting, 
and it does not fully appear that it was, as is 
required to establish the defence of prioritj' 
of invention or use provided by section 15 of 
the act of 1836, and the decisions in reference 
to it. 

Nishwitz arranged a mower having two 
wheels with an axle and a frame extending 
forward from and swinging with it to sup- 
port the cutting apparatus, and a draft-pole 
hinged to and vibrating on the axle over and 
separately' from the frame, and provided for 
raising, lowering and adjusting the height of 
the cutting apparatus by a lever of the sec- 
ond order pivoted on the draft-pole to draw 
up or let down a rope or chain passing over a 
pulley to the frame, adjustable by a pawl. 
Hinging the draft-pole and frame in that 
manner upon, and so as to pivot about, the 
main axle separately, allowing tlie frame and 
cutting apparatus to rise and fall without the 
pole doing so, and arranging the lever, chain 
and pawl, with Avhich to raise and lower 
them when desired, were wholly new fea- 
tures in such machines, and would have been 
so even if Haines had then had in use such 
a lever as he employed afterward. His cut- 
ting apparatus was not carried by any frame 
vibrating separately upon the axle, and if it 
Avas carried by an equivalent his lever Avas 
not pivoted upon nor did it rest on the draft- 
pole nor anything supported by the team to 
sustain it. By his arrangement the team 
might to some extent support the lever in 
raising the cutting apparatus, but it would 
only be after the pole had been thrown up as 
far as the tackling Avould let it go, and then 
by holding it with their weight from going 



higher, not sustaining it with their strength,, 
as in Nishwitz's arrangement These im- 
provements all appeared in Nishwitz's orig- 
inal specification and model. His original 
patent did not cover them, but his reissued 
one, now oAvned by the orators, does in its- 
first and second claims. 

The defendants have the draft pole and 
frame supporting the cutting apparatus, each 
pivoted on and vibrating separatelj' about the 
axle supported by tAVO Avheels, and the lever 
of the second order pivoted on and supported 
by the draft-pole, and a part of a circle about 
the piA'Ot end of the lever for the chain ta 
pass over, equivalent for that purpose to a 
pulley, and the chain passing over the circle 
to the fmme carrying the cutting apparatus, 
and a ratchet, equivalent to the paAvl, for ad- 
justing the place of the lever, all for the pur- 
pose of raising, lowering and adjusting the 
height of the cutting apparatus. Thus the 
defendants appear to have taken the whole 
of NishAvitz's invention. 

It is said that the object of his invention 
was to adjust the height of cut, and that the 
defendants use other means, and not these 
eontiivances, for that pui-pose. But another 
object of his invention Avas to adjust the 
height of the cutting apparatus in passing 
obstacles and moving the machine from phK-e 
to place. The defendants use them for these 
pm'poses, and the evidence tends to shoAA* 
that they are used to some extent in their ma- 
chines for adjusting the height of cut also. 
To what extent they are used in either re- 
spect, either to the profit of the defendants or 
damage of the orators, is not now to be de- 
termined. Either use, as these matters are 
now viewed, appears to be an infringement. 
The extent of the use is a proper matter to 
be determiued on an accounting. 

Let a decree be entered, establishing the va- 
lidity of the first and second claims of the 
patent, that the defendants have infringed 
the same, and for an injunction and account 
accordingly. 
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Case Wo. 13,249. 

SPRAGUE et a], v. COCHECO MANUF'G 

CO. 

[10 Blatehf. 173.] i 

Circuit Court, S. D. New York. Sept. 23, 
1872. 

COHPORATIOXS — TkANSFEU OP SHAKES — TRUSTEE — 

Breach of Trust—Holdeb avithout Notice. 

B.J as trustee under a will, held five shares 
in the stock of a Massachusetts corporation, 
represented by a certificate issued to him, as 
"B.. trustee," in 1857. In 1863, a court of Mas- 
sachusetts, in a suit against B., in which he ap- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permissiou.] 
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peared, removed liim from his trusteeship, and 
appointed another trustee in his place, and or- 
dered the certificates of stock of the trust es- 
tate to he delivered and assigned by B. to the 
new trustee, and, in default thereof, the as- 
signment of the shares to be made by a master. 
The master assigned the five shares to the new 
trustee, who exhibited the assignment to the 
corporation, and demanded a transfer of the 
shares on its books and a certificate therefor 
to him. The corporation had notice of the 
suit, and of the pi-oceedings and decree in it, 
and paid dividends on the shares to the new 
trustee. Afterwards, and in 1S66, H. obtained 
from S. a loan of money on a delivery and 
pledge of the certificate issned to B. It had 
annexed to it a form of assignment, with no 
name of an assignee, and a power 'of attorney 
to transfer the shares, dated in 1858, and sign- 
ed, "B., trustee," and witnessed, but with no 
name of an attorney in it. S. made the loan 
without -notice of the proceedings in Massa- 
chusetts, or of any breach of trust by B. After- 
wards, S., with the assent of H., inserted his 
own name, as assignee and attorney, in the 
power, and presented it to the corporation, and 
asked for a transfer of the shares to himself, 
and a certificate therefor. It was refused. S. 
then sued the corporation to recover the value 
of the shares: Held, that the suit could not 
be maintained. 
[Cited in brief in Harbison v. James, 90 Mo. 
414, 2 S. Vr. 202.] 

[This was a suit on the certificates of certain 
stock by Joseph A. Sprague and others against 
the Coeheco jNiantifacturing Company.] 

Charles H. Smith, for plaintiffs. 
Charles F. Blake, for defendant. 

,TVOODRUFF, Oimiit Judge. Edward 
Belknai) was tiiistee, under the will of John 
Belknap, late of Boston, in Massachusetts, de- 
ceased, and, as such trustee, he held live 
shares of stock in the Coeheco Manufacturing' 
Company, a corporation created by, and doing 
business in, Massachusetts. *'to be held in trust 
and managed," with otlier propeitj^ for Jhe 
purposes in tlie will of the deceased specified, 
which were, the appropriation of the income, 
as directed, until the deatli of the testator's 
widow, and then to divide the principal, as 
also directed. 

On the 26th of !JIay, 1859, a suit was com- 
menced by one of tlie beneficiaries, in- the su- 
preme judicial court of Massachusetts, (which 
court had full power and jurisdiction in the 
premises,) against the said Edward Belknap, 
to remove him from the trust, for misfeasance 
therein. In that suit, the said Edward Belk- 
naj) was rei)resented by counsel, and such pro- 
ceedings Avere had therein, that Charles Amory 
was appointed receiver of the tnist estate, 
pending the suit, and Belknap -was enjoined j 
against tmnsf erring or assigning the same; 
and thereafter, on the 23d of February, 1SG3, 
a decree was made removing the said Belk- 
nap from the office of trustee ^lnder the said 
will, and appointing the said Charles Amoiy 
and J. Ingei-soll Bowditch trustees in his stead, 
and directing the said Belknap to assign and 
transfer the trust estate to the new ti'ustees, 
and to deliver to them all deeds, moi-tgages, 
certificates, &e., relating to the ti-ust estate, 
and a reference was ordered to a master to 
22FJED.CAS. — 61 



take an account of the trust estate, &c. On 
the coming in of the master's report, and on 
the 16tli of April, 1864, a final deci-ee was 
made, ascertaining and fixing the amounts of 
arrears of income due to certain of the bene- 
ficiaries, settling the costs and counsel fees 
to be paid, and directing the application of the 
moneys in the hands of the receiver, &c., and 
ordering,' that, in case the said Edward Belk- 
nap should neglect or fail to deliver xip to the 
said Amory and Bowditch, the new trustees, 
the several certificates of corpomte stock and 
mortgages belonging to the trust estate, and 
assign and transfer the same to them, then 
the said master in chaneerj- be, and he thei'e- 
by was. authorized to execute and deliver to 
the said trustees proper ti-ansfei-s, &e., of said 
shares and mortgages, so as to vest the prop- 
erty therein in the said trustees. Thereupon, 
and before the tmnsaction of tlie ISth of June, 
1S66. through which the plaintiffs claim to 
be entitled, the master in chanceiy executed 
an assignment of the stock now in question 
to the new trustees, which was exhibited to 
the defendant, and a demand was made upon 
the defendant for tlie transfer of the stock on 
the defendant's books, and for a new certifi- 
cate in the name of such new ti-ustees. Of 
the pendency of that suit, and of the orders 
and decrees therein, the defendant had notice, 
and, during the continuance of the receiver- 
ship, the dividends declared on the stock were 
paid to the receiver, and thereafter to the said 
new trustees. 

After all this had taken place, one Raphael, 
professing to act for the benefit of one Hud- 
son, on the ISth of .Tune, 1866, applied to the 
plaintiffs in this suit for a loan of two thou- 
sand dollars, ta be repaid, with interest, in 
sixty days, proffeiing, as collateral security, 
the certificate issued to Edward Belknap, trus- 
tee, dated March 9th, 1S57, for the said five 
shares of the c-apital ^toek of the defendant, 
the said certificate having annexed thereto a 
paper, in tlie form of an assignment, but with- 
out containing the name of any assignee, and 
with power of attornej' to ti-ansfer the stock, 
but Avithout naming or designating, directly 
or indirectly, any attorney, dated December 
20th, 1858, and signed, "Edward Belknap, 
ti-ustee," and purporting to be attested by a 
witness. The plaintifCs, having no notice of 
the pi-oeeedings in Massachusetts, and being 
assured by Raphael that the stock was "genu- 
ine stock," and by a person who was the agent 
of the defendant in New York, in selling its 
goods, that the certificate was a genuine cer- 
tificate, and that stock' in the defendant's 
corporation was worth seven or eight hundred 
dollars a share, and believing such representa- 
tions, and having no notice of any breach of 
trust by Belknap, made the said loan, and re- 
ceived from Raphael the certificate, and the 
paper annexed, signed by Belknap. The plain- 
tiffs, by the assent of Raphael, then filled up. 
the last-named paper, by inserting their own 
names a.<: assignees, and as attorneys to ti-ans- 
fer the stock therein named, and presented it 
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to llie defendant, and demanded a transfer of 
the said stock, and a new certificate in tlieir 
own names, when they were informed that the 
stock was the property of tioistees tinder the 
said will of .lohu Belknap, and that Edward 
Belknap had been removed from the trust, and 
new trustees appointed in his place, and a 
transfer and new certificate to the plaintiffs 
was refused. The plaintiffs then, claiming to 
he so authorized by the said annexed power of 
attorne:t-, filled np the blank assignment and 
power printed on the back of the said certifi- 
cate of stock, and again demanded tbat it be 
received and recorded, and a new certificate 
1)0 issued to the plaintiffs, and the defendant 
again ' refused. Whereupon, tliis action is 
brought against the defendant, to recover the 
value of the stock, as damages- 
There are some otlier details given in the 
case, as agreed upon by counsel, but the fore- 
going are all that 1 deem material to the de- 
cision I am called upon to make. The defend- 
ant rests on the title of the new trustees, at 
whose request and at whose risk the action 
is defended. The certificate of stock certifies, 
that "Edward Belknap, trustee," is propiietor 
of five shares in the eoiiiorate iiroperty of the 
Cocheco Manufacturing Company, "which 
shares are transferable by assignment on the 
back hereof, and recorded by the treasurer of 
said corporation, and, upon delivery of such 
jissigument of said certificate, a new certifi- 
cate or certificates shall be issued, according 
to the interest of the parties." and is duly at- 
tested imder the coii)orato seal, Mar(;h Dth, 
18.17. 

A very important question is at once sug- 
gested by the case so made: Is the stO(?k of a 
corporation in the state of ilasstxchusetts so 
witliin the power of its courts, (.having, so far 
as the case discloses, all proper parties before 
ihem,) that their decree will operate tipon the 
title of tlie stock, and may transfer it to a 
third person, notwithstanding the certificate 
therefor, in the form above stated, is outstand- 
ing? I say, with proper parties before It. be- 
cause Belknaj). the holder of the legal title, 
was a party, and the plaintiffs have not shown 
the title of any other person acquired, or con- 
jectured to liave been acquired, prior to tlie 
decree removing him from his tnist, and 
awarding the stock to his successors in the 
trust. If such stock cannot be reached hy the 
courts, and dealt with as right and justice may 
tlemand. it would be interesting to enquire 
liow stock can be attached and be subjected 
to the payment of the debts of the 0'\^^ler. 
How can it he reached and aiDpropriated to 
the payment of judgments recovered, either 
by taknig on execution, or by a proceeding in 
equity in favor of judgment creditors? How, 
especially, shall the property of an absconding 
debtoi- in stock held by him be reached and 
applied? After all means have been exhaust- 



ed, through regular judicial proceedings, is the 
corporation bound to recognize tlie title of one 
who. years afterwards, produces the certificate, 
with the signature of the former OAvner, to a 
blank assigmnent, and proves that, since such 
judicial proceedings, he has advanced money 
on the faith of the certificate? Has the rule, 
caveat emptor, no application to ssiles of stock? 
Have the usages of banks and brokers in New 
York, (which are certified to me in this case,) 
to advance money upon, and to buy and sell on 
the faith of such papers, legal efiiciencj- to make 
the courts powerless to protect beneficiaries, 
and to compel payment to creditors, becatise 
the holder may succeed in keci)iiig the certiti- 
cate of stock beyond their reach? I am not 
prepared to hold that stock in a corporation is 
not a chattel interest, or that the certificate of 
stock gives to the stock itself the chai-aeter of 
negotiability which belongs to commercial pa- 
per under the law merchant. 

I do not think it necessary to discuss the 
questions thus mised at great length, nor is it 
important to this case, to bring into view, for 
the purpose of analogy, the various instances 
in wliich p(;ssession of just such papers may 
be obtained by fraud or theft, or in which a 
person may have their possession without the 
knowledge or consent of the owner, or when, 
though possession he entrusted to him, he may 
have no authority in fact to dispose of the 
stock. Xor, in this case, is it necessary lo 
affirm or deny the other argmnents by which 
the defence lierein is sustained. It is sutti- 
cient, for the decision of the case, that I 
should say, that the decree of the court in 
.Massachusetts, and the assigumeut there made 
by the master in chancery, is a full protection 
to the defendant against a claim made by the 
plaintiffs, under a transfer to them after such 
decree and assignment, unless they show, tliat, 
before such decree, the pei-son from whom 
they claim, and to whom they advanced their 
money, had acqtiired from the former trustee 
a title which was good as against his succes- 
sors. This they have not shown. Without, 
therefore, considering whether the paper 
signed by the former trustee, which assigned 
to no one, and which authorized no one to 
transfer the stock, should, under any, and, if 
so. what circumstances, be deemed to author- 
ize the holder to fill the blanks, I am satisfied 
that the plaintiffs have failed to show title to 
the stock, of any efficiency, as against the new 
trustec*s. or as against the defendant, havhig 
notice of the decree and proceedings under the 
same, to invest the new trustees with the title. 

The judgment is ordered for the defendant, 
with costs. 
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Case N"o. 13,S50. 

SPRAGUE V. KAIN. 

[Bee, 184.] 1 

District Court, D. Soutli Carolina. March 23, 
1802. 

Seamen — ^Wages— Fokfeitdre son Stjiikixg 

Masteh. 
Foi'feiture of lialf a seaman's wages decreed, 
ill consequence of liis striking the captain. 
The latter had inflicted other punishment for 
the offence, wliich prevented the court from 
decreeing forfeiture of tlie whole. 
[Cited in The Mentor, Case No. 9,427; Smith 
V. Treat, Id. 13,117; The Cornelia Anisden, 
fd. 3,234.] 
[See The Aimatia, Case No. 254.] 

[This was a libel for -wages by Joshua 
Sprague against Alexander Kain.] 

It appears in evidence iu this cause, that 
the actor used insulting language to his cap- 
tain, the defendant, who was thereby pro- 
voked to strike him with his open hand, or 
fist; it is not dear with which. Two of the 
witnesses swear that the captain also stiiick 
this man with a grange staff. Upon tliis the 
seaman seized a scrubbing bmsh, with which 
he struck the captain several blows over the 
head, and repeated them' till he was stopped 
by t\^'o passengers and the mate. Tlie cap- 
tain's head was severely cut, and he was for 
some time senseless. When he recovered, he 
caused the man to be confined and afterwards 
sent to jail at tlie Havanna, where-he remain- 
ed three weelcs; the vessel being then ready 
to sail, he was takten on board, and Tcept in 
confinement below, till his arrival here. He 
now sues for wages; and the qiicstion is, 
whether he is entitled to all or any part of 
them, after this violence exercised upon his 
captain. 

Tliis is the first case I have been called upon 
to decide, in -which a seaman has been con- 
victed of striking, or even attempting to 
sti'ike his commanding officer; and the act of 
congi-ess does not provide for such a one. I 
must, therefore, be guided by the marine law. 
It is agreed on all hands, that the master of 
a ship may give due and moderate correction 
to the mariners under his orders. In the 
present case the -n'ords of iirovocation were 
first given on tlie yard-arm, -where, it seems, 
some liberty of speech is allowed; but it also 
appears that the -words were repeated on 
deck; for, upon the captain's asking the actor 
Avhether the sail Avas propeily furled, he an- 
swered: "It -was done as well as the captain 
himself could, have done it." This was cer- 
tainly insolent language from one who is 
said not to be a good seaman; and a blow 
witli the fist was, on such provocation. ' veiT 
moderate correction. His behaviom* subject- 
ed him to a more severe punishment, and he 
does not seem to have shewn any marks of 
contrition. If, therefore, the master had turn- 
ed him ashore at the Havanna, I should not 
liave hesitated to decree a total forfeiture of 

1 [Reported by Hon. Thomas Bee, Districi 
fudge.] 



his wages. But as the captain took the law 
into his own hands by imprisoning this man 
at the Havanna, and by a subsequent confine- 
ment of eight' days, on board, I think the of- 
fence is, in some measure, done away. I de- 
cree, therefore, that he forfeit only one half 
of his wages, and that the remainder be paid 
by the captain. The parties must pay their 
own costs. 



Case No. 13,861. 

SPRAGUE et al.'v. LITHERBERRY. 

[4 McLean, 442,] i 

Circuit Court, D. Ohio. July Term, 1848. 

GUAUDIANf — POWEll TO APPOINT — DOMICIL — ReC- 

oitD— Amendments — PnESUMPTios ix 

FaVOK of ReGUIiARITY. 

1. The court of common pleas have the power 
to appoint guardians, and also guardians ad 
litem. 

[Cited in Leonard v, Putnam, 51 N. H. 251.] 

2. A guardian may waive process, and en- 
ter his appearance for his wards. 

3. Temporary absence from the county does 
not affect tlie jurisdiction of tlie court, in the 
appointment of a guardian. 

4. The domicil of the infant is always pre- 
sumed to he that of its mother. ', rtr ' : '! ' 

[Cited in brief in Rockingham v, Springfield, 
59 Vt. 522, .9 Atl. 242.] 

5. The place where its parents lived and died, 
and Its property remains, is presumed to he 
the proper place for the court to make the ap- 
pointment. 

6. The signature of the judge to the record, 
is not necessary under the statute. 

7. A court has the power to make amend- 
ments nunc pro tunc. 

S. The case still being continued on the 
docket, and the counsel presumed to be in 
court, no notice of an amendment was necessa- 
rj'. It supplied the defect, by the delinquency 
of the clerk. 

9. After the lapse of twenty-three years, 
when a great change has taken place in the 
value of the property, courts require clear 
groimd to set aside the proceedings from which 
titles emanated. 

10. Parol proof, after so great a lapse pf 
time, not admissible to show that the minors 
were residents of Clermont county, and not of 
Hamilton. 

11. We can not have before ns the evidence . 
that was before the common pleas, when the 
guardian was appointed. 

12- Every presumption is in favor of the pro- 
ceedings of a court having a general jurisdic- 
tion. 
[Cited in Re Wilson, 18 Fed. 37.] 
[Cited in Allan v. Hoffman (Ya.) 2 S. E, 606; 
Dequindre v. Williams, 31 Ind. 456.] 

TThis T\'as an action of ejectment by 
Sprague and others against John Litherber- 
17.] 

Gholson, Miner & Fishbaek, for plaintiffs. 
Fox, Gjvynne & Chase, for defendant. 

OPINION OF THE COURT. This action 
is brought to recover possession of certain 

1 FReported by Hon. John McLean, Circuit 
Justice.] 
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lots of ground in the city of Cincinnati. 
Deed from Steubens Harpers to Josepli Sea- 
man, dated the 29tli Oetoher, .1806, for the 
premises in dispute. Deed from Seaman 
and Steubens to Samuel Harpers, on the 
same day, signed by Seaman. Deed from 
Joseph Seaman to H, Hafer 20th August, 
1S13, for five acres, a pail of the land. Deed 
from Joseph Carpenter, dated 13th August, 
1813, to H. Hafer for five acres. Deed from 
"William Cooper to Heniy Hafer, 26th May, 
1813, for twelve acres and sixty-two hun- 
dredths. It was proved that Henry Hafer 
died in 1825, in Cincinnati, and left three 
children, two daughters and a son. The 
eldest daughter died in 1832, leaving Caro- 
line and Henry surviving. Hafer was in 
possession, two or three years, and claimed 
the property until his death. The property 
was improved and was situated in the East- 
ern Liberties, and one of the witnesses says 
that Hafer was in possession five years. 
Caroline married A. Sprague, one of the les- 
sors of the ijlaiutiff, and lives in Kentucky. 
The defendants claim under an administra- 
tor's sale of the premises. A certificate was 
given in evidence under the seal of the court 
of common pleas, of Hamilton county, show- 
ing that Griffin Yeatman was appointed 
guardian of Caroline and Henry. Letters of 
administration were granted to FinnciS Ken% 
on the estate of Hafer. A record was offer- 
ed in evidence, showing a petition by the 
administrator, stating the debts due by the 
estate of Hafer and that there was no per- 
sonal property out of which the debts could 
be i)aid, and px'aying an order for the sale 
of real estate, etc. Griffin Yeatman, the 
guardian, aclcuowledged notice. This record 
was objected to, because it does not appear 
to be a final record, and was not signed by 
the judge. The court admitted the I'ecord 
saying, that from the nature of the proceed- 
ings they took place at different times. 
Nothing more than an application by the ad- 
ministrator and an order of sale, could take 
place at the first term. At a subsequent 
term the sale would be brought before the 
coiu't, etc. The statute or usage requires 
.tliat the signature of the judges, or of the 
presiding judge, should be signed to the min- 
utes of the proceedings of each day; but it 
is not necessary that this shall appear in the 
record of each case. And an omission of the 
signature, it is supposed, would not make 
the proceeding void. The objection is not 
understood to relate to the authentication of 
tlie record. The sale of the property was 
made on the 27th of May, 1826, to one AVicks 
and others, and deeds were made, as appears 
from the i-eturn of the administrator, to the 
purchasers. Deed from James Smith et al., 

to . Mortgage of Henry Hafer to Fi-an- 

cis KeiT. The record of the court of com- 
mon pleas was given in evidence in regard 
to the sale, etc. 

A number of witnesses were examined to 
prove that at a certain time the children of 



Hafer were taken, by some friends to Cler- 
mont county, in Ohio. Objections to be 
made on the argument. On the part of the 
lessors of the plaintiff, it was argued that 
to render the sale good the heirs must have 
been made defendants. That this is the law 
of Ohio, has been repeatedly decided. 2 
Chase's Ohio St. p. 1311, § 19. Also the Act 
2-4 and the act of the 12th of March, 1831, 
are referred to, as requiring notice to the 
heir. That in 'the case of Ewing's Lessee v. 
Higby, 7 Ohio, 198, it was held, coming up 
collaterally, that the heirs must be notified. 
That in 12 Ohio, 253, where the question "was 
collateral, it was held that notice to tht' 
heirs was essential to the exercise of juris- 
diction. If the heirs were not made parties, 
the proceedings would be void. That In 1 
Hill, 139, it was ruled, that infant heirs can 
not be concluded by a sun-ogate sale of 
lands, without the appointment of guardian. 
In [Elliott V. Peirsol] 1 Pet. [26 TJ. S.3 340. 
it is said tliere miist be jurisdiction to pro- 
tect officers from liability as trespassers. 
12 Ohio, 195; 3 Ohio, 240; 11 Ohio, 442. 
■^''here there is no i)Ower to act, no legal con- 
sequences can follow. If there was no juris- 
diction the proceedings were void. And that 
there was no jurisdiction may be shown 
aliunde. The heire were not made parties 
by the appointment of Yeatman general 
guardian. This appointment was made nine 
days before the petition was filed. The court 
had no power to appoint Yeatman guardian. 
2 Chase's Ohio St. p. 1317. Power to ap- 
point a guardian is limited to the county in 
which the court sits. In 2 Leigh. 719, evi- 
dence was admitted to show that tlie party 
was entitled to letters of administration. If 
such jurisdiction be exceeded by the coiirt. 
the act is void. 9 Mass. 543. If letters of 
administration be granted in. a county other 
than where the deceased resided at his de- 
cease, the grant is void. 5 Pick. 20 same. 
Also 18 Pick. 496; 8 Wend. 139; 2 Williams. 
Bx'rs, 1084. Where an appointment of a 
guardian is made for a minor without the 
coimty it is void. 12 Ohio, 195 On the 20tli 
December, 1825. the court appointed Griffin 
Yeatman guardian of the minor eliildren of 
Henry Hafer deceased. At this time the 
heirs were not in the county. Nine days 
afterward the administrator tiled his appli- 
cation to sell the land. As guardian he ac- 
knowledged notice, and waived pi-ocess. 
Four years afterward, in 1829. the coin-t, 
Avithout motion, or notice, entered the fol- 
lowing: "And now here, to wit. on 1st of 
September, 1829, the court being satisfied 
tliat Griffin Yeatman was appointed in No- 
vember term, 1825, guai'dian ad litem, and 
accepted service after the appointment; that 
Yeatman swears that in November, 1825. he 
was so appointed at the request of KeiT, the 
administrator, on the application of Charles 
Fox, Esquire; and the court order the en- 
try nunc pro tunc." And it is contended that 
the x-ecord coiUd not be so amended. 3 Ohio 
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Cond. R. 696; o Ohio Cond. R. 284; [Elliott 
V. Peirsol] 1 Pet. [2G U. S.] S4.0; 3 Rand. 
104. All order or judgment nunc pro tunc 
does not presuiipose any sucli jiidgment had 
been entered. This is never done except on 
the death of a party, or to avoid prejudice 
hy delay. 1 Starkie, Ev. 932; 1 Strange, 
42G; 1 Taunt. 385; 1 BuiTOWS, 146, 219. 
The court had no power in 1829 to amend the 
record of 1825, The power to amend may 
he inquired into. G Dana, 226; [Elliott v. 
Peirsol] 1 Pet. [26 U. S.] 340; 20 Wend. 145; 
23 Wend. GIG; 3 Ohio, 337, 549, 560; 2 Ohio, 
27; 2 Chase's Ohio St. p. 1275, § 96. Any 
defect in process or in the pleading may he 
amended; nothing else. This was not a 
clerical eiTor. [Brush v. Rohbins, Case No. 
2,059.] It is not proposed to amend the 
judgment, hut to amend the record by in- 
serting the judgment, which the clerk had 
neglected to do. 9 Ohio, 132; 3 Ohio, 523. 
Power of amendment at common law. 1 
Bae. Abr. 145; 1 Salk. 47; 3 Salk, 31; 2 
^yils. 147; 27 E. C. L. 264; [Elliott v. Peir- 
sol] 1 Pet. [2G U. S.] 342; [Brudlove v. Nico- 
let] 7 Pet. [32 U. S.] 422, 432; [Livingston v. 
Hooee] Id. 522. No power after the temi to 
amend a judgment, except a mere matter 
of form. 2 Ohio, 248; 3 Ohio, 486, 523, 524, 
577. Two contradictoiy records are before 
the court If the judge had inspected the 
final record he would have corrected the er- 
rors. 

If the court had- the power to make the en- 
tiy, it could not do so legally without no- 
tice. [Walden v. Craig] 14 Pet. [39 TJ. S.J 
154. But if the power may be exercised, it 
can not operate retrospectively. 2 Chase's 
Ohio St. p. 1274, § 87; 27 E. C. L. 264. 

It is urged that the record affords no evi- 
dence that Yeatman was appointed a general 
guardian. That it has not the signature of 
the judge, as required by the statute. 2 
Chase's Ohio St. p. 1275, §§ 93, 94. The ob- 
ject of requiring the judge's signature was, 
to see that the record was correct. 

If the heu's are necessaiy parties, they must 
be so made, to give jurisdiction. The sale was 
made under an old order. The power to sell 
must be in the hands of the sheriff 

The above points were discussed at large 
and ably by the complainants' counsel, and 
some authorities not named above, were cited. 
The synopsis is a veiy imperfect one, but it 
states the ground on which the arguments for 
the plaintiffs were mainly founded; and it 
will enable the jury better to understand the 
views of the court. The controverted points 
the ease, gentlemen of the juiy, are ques- 
tions of law, which are, properly, referred to 
the court. These questions, however, refer to 
facts which are before the jury, and on which 
the questions of law arise. Hafer died in 
1825. He left, as his heirs, two daughters and 
a son. In 1832, his eldest daughter died. 
Some short time after his death, the grand 
parents took the children to Clermont, the 
place of their residence. At November term, 



1825, December the 20th, the court appointed 
Griffin Teatraan guardian of the persons and 
estates of Mary Hafer, aged nine years, Caro- 
line Hafer, aged seven years, and Henry 
Hafer, aged five years; and the guardian gavo 
bond in one hundred dollars in each case. On 
the 29th December, of the same year, Francis 
Kerr, administrator, filed his petition, naming 
the minor heirs as defendants, and stating 
the debts due by the estate and its assets, 
real and personal; from which it appears that 
the estate owed upwards of sixteen thousand 
dollars, and tlie petition prayed that the real 
estate might be sold. And on the same day 
the following entry was made: "As guardian 
of the children, mentioned in the above peti- 
tion, I hereby acknowledge notice of the above 
petition, and waive the necessity of process 
• being issued." Signed, "Griffin Yeatman." 
And also the following entiy was made on 
the same day: "And now, here, to wit, on the 
29th of December, 1825, in the term of No- 
vember and year aforesaid, the petition of the 
administrator of Henry Hafer, deceased, for 
the sale of certain real estate therein describ- 
ed, notice acknowledged by Griffin Yeatman, 
guardian to the minors mentioned in the said 
petition, whereupon the court appointed Cas- 
per Hopple et al., appraisers, etc. An order 
of sale was issued, the appraisement having 
been made, dated 7th February, 1826. The 
administrator, after giving due notice, sold 
the real estate for about one thousand dollars 
less than the appraisement." The cause was 
continued regularly, until August term, 1829, 
when Griffin Yeatman made an affidavit, that 
at November term he was appointed guardian 
ad litem, for the minor heirs of Hafer, to 
appear in their behalf, in an application by 
the "administrator for the sale of the real es- 
tate of Henry Hafer, deceased, which appoint- 
ment he^supposed had been entered, and he re- 
quested that it might then be entered, etc. 
And the court at the same term say, being 
satisfied that Griffin Yeatman was appointed 
guardian ad litem for the defendants, to de- 
fend this suit, at the term of November, 1825, 
and prior to the order of appraisement in the 
cause, who then accepted of his appointment, 
and appeared in the case, and that the defend- 
ants, by their said guardian, appeared in the 
cause prior to the said order of appraisement; 
and it being suggested that there is a doubt 
whether the said facts sufficiently appear of 
record, it is ordered to be entered, as of the 
term of November, 1825, that said Griffin 
Yeatman was appomted by the court, guardian 
ad litem for said defendants, and that the said 
guardian voluntarily appeared, etc., and the 
sale was ratified. 

It is contended that there could have been 
but one appointment of guardian. The guard- 
ian first appointed, was of the persons and 
estates of the minors. He was appointed the 
20th of December, 1825, and gave bonds on 
the 29th of the same month. There can be no 
mistake as to this appointment. It is not only 
matter of record, but the facts ai-e so clearly 
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stated as to leave no room for douTDt. This | 
appotutiueiit -was made before tlie petition, by ' 
tlio administrator, for the sale of the real es- * 
t«te, was filed. It appears that subseaueut to 
tins appointment of guardian tlie same person 
was appointed guardian ad Utem. This was, 
no doubt, supposed to be necessary in the 
prosecution of the petition. The defense set 
up under the mortgage can not be sustained. 
If the proceedings are void, there is no con- 
nection by any of the defendants with the 
mortgage. And if the proceedings be vahd, 
the mortgage has been discharged, and in no 
sense can it constitute an outstanding title to 
affect the recovery of the lessors of the plain- 
tiff. 

It is said there are discrepancies between 
the records. The final record is admitted to 
be evidence, though not signed by the judge. 
In the case of Osburn v. State, 7 Ohio (pt. 1) 
p. 212, it is said, "The signature of the pre- 
siding judge adds no validity- to a record; and 
the record itself would be evidence, or an 
-ixemplification miglit be sent abroad and used 
without sucli signature." The final record 
difCers from the short entries made in the 
blotter. And this difference always exists. 
In the minutes the petition or pleading is 
never stated at length. Short entries are 
made, from which, and the papers refen-ed to, 
the record at length is made up. 

Has a court the power to inquire into the 
juris^liction of the court whose record is of- 
fered in evidence? This power is necessarily 
exercLsjed by all courts. But in making such 
an in<iuii\v, tlie court must be careful to dis- 
criminate between what constitutes jurisdic- 
tion and error. Where a court, from its gen- 
eral powers, has jurisdiction of the subject 
matter, a due notice seived on the party, if 
the proceeding be in personam, or an attach- 
ment laid on the land, if the proceeding be in 
rem, gives jurisdiction; and after this at- 
tached, no proceeding in the subsequent stages 
of the case, however erroneous, will make tliem 
void. Banlc of U. S. v. Yoorhees [Case No. 
939]; [Voorhees v. Bank of U. S.] 10 Pet. [33 
U. S. 449]. In this respect there is a differ- 
ence between courts of a general and a lim- 
ited or special jurisdiction. In the latter, the 
facts must appear on the face of the proceed- 
ings which give jurisdiction, but in the for- 
mer, jurisdiction is presumed, unless the con- 
trarj' appear. In the one case, jurisdiction 
may be presumed, in the other, no such pre- 
sumption lies. In Grignon's Lessee v. Astor, 
2" How. [43 TJ. S.] 339, which involved col- 
laterally the validity of an adrainisti-ator's 
sale, the court say: "No other requisites to the 
jurisdiction of the county court are prescribed 
than the death of Grignon, the insufficiency of 
his personal estate to pay his debts, and a 
representation thereof to the county court 
where he dwelt or his real estate was situate, 
making these facts appear to the court." And 
that proceeding was under a law which re- 
quired "the said coin-ts, previous to their pass- 
ing on the said representation, shall order due 



notice to be given to all parties concerned, or 
their guardians," etc. 

To give jurisdiction in the case before us, 
must the heirs be made parties? This is a 
question, as has been contended by the coun- 
sel for the plaintiffs, under the Ohio statutes, 
and we follow the construction of the statutes 
by the supreme court of the state. In IGtli 
Ohio, a proceeding to sell the lands of the de- 
ceased, was declai-ed void, "where no notice 
was given to the heirs, and the land was not 
described." Adams v. Jeffries, 12 Ohio, 274; 
tlie court say: "The heir has a right to be a 
party to the proceedings which deprive him of 
his estate, and we are constrained to deny the 
jurisdiction of a court which attempts to pro- 
ceed without him." 

There are some general expressions— Robb 
V. Irwin's Lessee, 15 Ohio, 700— which would 
seem to conflict with tlie above. The court 
say: "With these things the coiu-t of probate, 
on an application to sell land, have nothing 
to do, any further than to ascertain whether 
there are debts; whether the personal assets 
are sufficient, and whether it is necessary to 
sell the land," etc. But the question in that 
case was, whether a guardian ad litem could 
waive process and appear? By the 19th sec- 
tion of the act which regulates these proceed- 
ings (2 Chase, Ohio St. p. 134), it is provided, 
"that the application shall be by petition, to 
which the lawful heir, or the person having 
the next estate of inheritance of the testat(»r 
or Intestate, shall be made defendant." 

In Ewing v. Hollister's Adm'rs, 7 Ohio, 138. 
the coiirt say: "Before the passage of this act. 
it was held, that a citation, served on the 
general guardian of an infant defendant, was 
a proper mode of giving such defendant no- 
tice of the pendency of the petition." It is 
admitted that the general guardian may waive 
process, and appear for the minors. This was 
done, in this case, by Griffin Yeatman, the 
guardian. Was Yeatman duly appointed 
guardian? Before this answer is given, it 
may be proper to inquire, whether we can go 
beyond the entry upon the record? The stat- 
ute provides, "that the couit of common pleas 
shall have power, whenever they consider it 
necessary, to appoint a guardian or guardians 
to all minors within their county," etc. In 
the case of JIaxsom's Lessee v. Sa^^'ye^, 12 
Ohio, 195, the comt held, that the appoint- 
ment of guardian is open to inquir.v collat- 
erally. And they say: 'If tlie plaintiff's lessor 
was not so within the county, he being the 
minor, the court had no jurisdiction; and tlie 
fact may be shown in this collateral way." In 
Peri-y's Lessee v. Brainard, 11 Ohio, 442, the 
court held, "that the guardianship of a miner 
female expires, by operation of law, when the 
ward arrives at the age of twelve years." In 
both these cases, the minor was the plaintiff 
in the suit. 

The only objection to the first appointment 
of Yeatman is that the minor heirs were not 
within Hamilton counts'- at the time the ap- 
pointment was made. That this would be ex- 
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aminable by tbe supreme court, on a certioi-ari 
or otherwise, may be admitted. But can it be 
examined into collaterally? In Ludlow's Heirs 
V. McBride, 3 Ohio, 257, the court say: "So 
far as the courts of common jjleas were in- 
vested with jurisdiction over the subject mat- 
ter upon which they have acted, their deci- 
sions and orders are final and conclusive; if 
not reversed for error, they cannot be im- 
peached coUaterallj'. The grounds and proofs 
on which they proceeded are not examinable 
in tliis case." This is an important question 
of law, which must rest upon general prin- 
ciples, and does not depend on the construc- 
tion of a statute. In making the appointment 
of guardian, tlie coui-t having general juris- 
diction, is presumed to bave examined the 
facts on which their jurisdiction depended. 
The court held, in Lincoln v. Tower [Case No. 
8,355], "that tbe appearance of the defend- 
ant is a material fact, and so is the service of 
process. It is admitted that the allegations 
in a record which were not material nor 
traversable, are not conclusive on the parties. 
But the record is conclusive of all matters in 
relation to the judgment, which were mate- 
rial, and which might have been ti'aversed." 
2 Serg. & R. 123; Leedi v. Armitage, 2 Dall. 
[2 U. S.] 125; Green v. Oviugton, IG .Johns. 
5S. In Thompson v. Talmie, 2 Pet. [27 U. S.] 
165, the court say: "The age of the heirs was, 
at all events, a matter of fact upon which the 
court was to judge; and the law no where re- 
quires the court to enter on record the evi- 
dence upon which they decided that fact. 
And how can we now say, but that the court 
had satisfactory evidence before it, that one 
of the heirs was of age?" If it was so stated 
in terms on the face of the proceeding, and 
even if the jurisdiction of the court depended 
upon that fact, it is by no means clear that it 
would be permitted to contradict it, on a direct 
proceeding to reverse any order or decree 
made by the com-t But, to permit that fact 
to be drawn in question collaterally, is cei'tain- 
ly not warranted by any principle of law. 

The principle was decided in the case last 
cited, which must govern the question now 
under consideration. The matter of fact, as to 
the residence of the minors, when Yeatman 
was appointed guardian was, of necessity, be- 
fore the court of common pleas, when they 
made the appointment; and it was not neces- 
sary to place that fact upon record. That 
com't determined it, and can the fact be open 
to proof collaterally, when the record is offer- 
ed in evidence? If such be the law, then every 
fact necessary to be established in a judicial 
proceeding, whether it relate to the jurisdic- 
tion of the com*t, or to the merits of the case, 
and which did not constitute a part of the rec- 
ord, is open for exannnation. And how num- 
berless are these facts, in the action of courts? 
In this view, less effect would be given to the 
judgment of the court, than to the verdict of 
a jury. In the transaction of its business, a 
com't in almost every step taken in a cause 
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must act upon rules, adopted by statute or by 
judicial discretion. And all these rules impose 
limitations, within which, certain things must 
be done. And when the court, having the sub- 
ject before it, decides a matter under these 
rules, can such matter ever be inquired into 
collaterally? I am aware that, in New York, 
it was held, where no fraud or unfairness was 
alleged in regard to the service of process, evi- 
dence might be heai-d to contradict the re- 
turn of the officers ; in a case on a record from 
a sister state, that decision, I think, must 
stand alone. Nine days -before the petition 
was presented by Kerr, Yeatman vpas appoin't- 
ed. A waiver of process and an entry of his 
appearance were made in the presence of the 
couit, and were entered upon its record. 
Should the fact under consideration be held 
to be open, collaterally, it is impossible to say 
to what uncertainties and mischiefs the prin- 
ciple might lead. How is the evidence on 
which the comt acted to be preserved? Life 
is imcertain, and a fact susceptible of clear 
proof now, may be involved in great uncer- 
tainty twenty years hence. No one may be 
able to prove it. And shall titles, under judi- 
cial sales, rest upon so uncertain a basis? 

Admit all that is contended for, in regard to 
the residence of the infants, when the guard- 
ian was appointed. No one will contend that 
the minors must, in fact, be within the county 
when the appointment was made. They may 
have been absent on a visit; their own mother 
was not living, and they were left in the 
charge of their step-mother. Her home would 
be their domieil, and by the law, she was en- 
titled to 'occupy the mansion house one j'ear 
from the death of her husband. What is to 
fix the domieil of infants? The home of these 
infants was in Hamilton coimty. Their prop- 
erty was there, and it was there only that a 
guardian could property be appointed. If they 
had not, at the time, an actual residence In 
Hamilton county, they had constructively. It 
was the place of their birth, where their 
father and mcJther lived and died, and where 
all their property was to be found. They had 
left the county, at most, only a few months 
before this appointment was made. There is 
no suggestion of fraud or unfairness in the 
appointment. If it were proper now, after the 
lapse of twentj'-three years, to inquire into 
these facts, how are we to ascertain that the 
court of common pleas had not evidence be- 
fore it, that the absence of the minors from 
the county was only temporary, and did not 
affect their domieil? If this question were 
open, we should incline to say that the resi- 
dence of the infants with their grand-parents, 
for a few months, in Clermont county, is not 
evidence of a change of domieil, under tlie 
circumstances, so as to affect the jurisdiction 
of the court. But we think, that this matter, 
without an allegation of fmud or unfairness, 
is not open for inquiry, especially after the 
lapse of twenty-three years. 

The amendment at the instance of Kerr, 
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the administrator, on the affidavit of Yeatman, 
Sept. 1, 182£>, who stated that at the Novem- 
ber term he was appointed guardian, ad litem, 
as a prerequisite by the court, to the attain- 
ment of an order to sell the land, was the ex- 
orcise of a discretion which no court, in a col- 
lateral manner, can disregard or ti-eat as a 
nullity. It was not, in fact, the amendment 
of a judgment or an order. It was supplying 
the omission of the clerk in failing to enter, 
as his duty required, the appointment. The 
court was satisfied from the evidence, that the 
appointment had been made by them, and 
that the clerk had failed to perform his cler- 
ical duty in entering it. The case had pro- 
ceeded upon the presumption that tlie entry of 
the appointment had been made as ordered. 
The capacity of Yeatman as guaa-dian ad 
litem, had been recognized, in several impor- 
tant steps taken in the case. By the entry nunc 
pro tunc, no one was taken by surprise, no 
one gained an advantage; in the opinion of 
the court, such an entry was necessai-y to le- 
galize the proceedings. The debts of the es- 
tate wei-e large and no doubt pressing, and it 
Avas the interest of the heirs to have them 
paid; under such circumstances the order was 
entered. It had every equitable considei-ation 
to recommend it, and there was no objection 
to it, as it seems, of any force. The ob- 
jection comes after the lapse of near a quar- 
ter of a century, when the land, in the hands 
<^f the purchasers, their heirs or grantees, by 
the improvements thereon, and by the growth 
of the city, has become of immense value, and 
it is made before a different ti'ibunal from 
that which authorized the entry: under such 
circumstances the objection can not be sus- 
tained. When the order was made, the par- 
ties were still before the court, the cause hav- 
ing been regularly continued to that time, 
and under the circumstances we are not pre- 
pared to say that a court could set aside 
the proceeding, which exercised a supervisoiy 
power over the action of the common pleas— 
but the only question before us is, whether 
the order was void. We think it can not be so 
treated. The questions of law having been 
<-onsidered by the court, gentlemen, but little 
lias been left for your consideration. Your 
verdict will be made under the opinion of the 
court expressed. 

Certain instructions were asked, which were 
refused; and the coxu-t charged the juiy that 
the county of Hamilton, where the children 
were born and where their father died, leav- 
ing a widow, the step-mother of his minor 
heirs, and who was entitled to dower in the 
lands, and who remained, as appears from the 
evidence, some time in the county, constituted 
in law the domieil of the minors, their prop- 
erty being there; and that notwithstanding 
their absence as proved, the court of common 
pleas, of Hamilton county, had power to ap- 
point a guardian for them. That the facts on 
which the court acted were not required to be 
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placed on record, and that every presumption 
was in favor of the action of the comt, es- 
pecially after the lapse of twenty-three years. 
That the proceedings of the court on the peti- 
tion of the administi-ator for the sale of the 
lands, and the deeds made under the sales, 
divested the title of the heirs, and vested it 
in the purchasers. 

THE COURT then informed the juiy, that 
by the ruling of the above points of law fa- 
voi-able to the defendants, their verdict would 
be, not guiltj'. 

Yerdict not guilty. 
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SPRAGUB T. The MARIA. 
[See Case No. 13,253.] 

SPRAGUE QIATHEWkSON v.). See Case 
Xo. 9.278. 
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SPRAGUE et al. v. ONE HUNDRED AND 
FORTY BARRELS OP FLOUR. 

[2 Story, 195; i 6 Law Rep. 14.] 

Circuit Court, D. JIassachusetts. ilav Term, 
1842. 

Salvage — Derelict — Compensatiox— Costs. 

1. The general rule in the admiralty, in cases 
of derelict, is to allow one moiety of the prop- 
erty saved to the salvors; but this allowance 
may be enlarged by the circumstances of a par- 
ticular case, where the services performed are 
of an extraordinary nature. 

2. Under the circumstances of the present 
case, one moiety of the gross proceeds of the 
value of the property was decreed to the sal- 
vors, with full costs and expenses; the latter 
to be a charge exclusively upon the other 
moiety. 

This was a libel for salvage of certain 
goods, and was certified to this court, from the 
district court, under the act of 3d of March, 
1821 (chapter 189), on account of the district 
judge being related to the libellants. The 
libel set forth, in substance, that on the 9th 
of April, 1842, the master and crew of the 
brig Cambi-ian, of Boston, discovered a wreck, 
which they boarded, and discovered that it 
was the hull of the schooner Maria, of New 
York, and found, that the said hull, and the 
cargo on board thereof, were entirely derelict, 
and without any pei-son on board, and nearly 
full of water. That the said master and 
crew attempted to take out the goods, wares, 
and merchandise, laden in the said schooner, 
and to convey them on board the said brig 
Cambrian, but the weather was so tempestu- 
ous, and the sea so rough, that they were not 

1 [Reported by William W. Story, Esq.] 
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able to fake out more of the said goods, wares, 
and mercliandise, than one Iiundred and forty 
■barrels of flour, two cliain cables, one small 
anchor, two stoves, and one hard wood table, 
-all of which they brought to the port of Bos- 
ton. That the said master and crew, and 
owners of Ihe said brig Cambrian, by reason 
of the great risk and hazard they ran, and 
the service they performed in saving the said 
IDortion of the said cai'go, deserve, and are 
Justly entitled to receive meet and competent 
salvage for such service, together with all 
•charges and expenses attending the same. 

The Mutual Safety Insurance Company, of 
New "York, intervening for their interest in 
the cargo of the Maria, appeared and claimed 
the goods, wares, and merchandise, above 
mentioned, as their property. They admitted 
the facts, as set forth in the libel, and prayed 
the court, after awarding to the libellants 
[Phineas Sprague and others] meet and com- 
petent salvage, to decree restitution of the 
«aid property to the claimants. 

The cause came on for argument upon the 
libel and answer, no evidence having been 
taken by either party, and no matter of fact 
"being in controversy. 

Wm. Gray, for libellants. 

The following cases were cited for the li- 
Tjellants. Kowe v. The Brig [Case No. 12,- 
■093]; Cross v. The Bellona [Id. 3,428]; Hin- 
<lry V. TJie Priseilla [Id. 6,515]; Taylor v. 
Twentj'-Five Thousand Dollars [Id. 13,807]; 
Bass V. Five Negi-oes [Id. 1,0£>3]; Jerby v. 
■One Hundred and Ninety-Four Slaves [Id, 
T,28S]; The Fortuna, 4 G. Rob. Adm. 193; 
The Frances Mary, 2 Hagg. Adm. 89; The 
li'Bsperance, 1 Dod. 46; The Blenden HaU, 
1 Dod. 414; Hand v. The Elvira [Case No. 6,- 
Olo]; The Elizabeth & Jane [Id. 4,356]; The 
Rising Sun [Id. 11,858]; The Hemy Ewbank 
{Id. 6,376]; The Britannia, 3 Hagg. Adm. 
153; The Aquila, 1 0. Rob. Adm. 42; The 
Jonge Bastiaan, 5 0. Rob. Adm. 322. 

F. 0. Loring, for claimants. 

STORY, Circuit .Tustice. This is a clear 
■case of derelict, and is admitted on all sides 
to be so. The general rule in the admiralty, 
under such circumstances, is to allow a moi- 
«t3' of the property saved to the salvors. It 
is not, however, an inflexible rule, but it 
will yield to circunistances; as, for example, 
where the property is very large, and no ex- 
traordiuaiy perils or labors have been en- 
countered, the allowance has sometimes been 
less. On the other hand, where the property 
has been small, the' salvors numerous, and 
the perils imminent, or the services laborious 
and exhausting, a larger allowance has been 
thought justifiable. But unless under some 
peculiar circumstances of this sort, the gen- 
eral rule is silently permitted to have its 
sway. The case of The Blenden Hall, 1 
Dod. 414, illusti-ates the former position; al- 
though it strikes me, that the salvage award- I 



ed was there too low, under all the circum- 
stances. JChe <;ase of The Fortuna, 4 C. Rob. 
Adm. 193, The Marquis of Huntly, 3 Hagg. 
Adm. 248, 249, and The Charlotta, 2 Hagg. 
Adm. 361, are to the same effect. On the other 
hand, there are casesj in which more than a 
moiety has been decreed to the salvors, under 
circumstances such as have been already al- 
luded to. See The William Hamilton, 3 
Hagg. Adm. 168, and note 1; The Reliance, 
2 Hagg. Adm. 90, note; The .Tonge Bastiaan, 
5 0. Rob. Adm. 322. But the decisions all 
show, that it is with great reluctance, that 
courts of admiralty award more tlian a moi- 
ety. The Frances Mary, 2 Hagg. Adm 89: 
The Britannia, S Hagg. Adm. 153, 154; The 
Effort, 3 Hagg. Adm. 165, 167; The Ewell 
Grove, 3 Hagg, Adm. 209, 221; The Queen 
Mab, 3 Hagg. Adm, 242. As long ago as in 
the case of Rowe v. The Brig [Case No. 12,- 
093], I had occasion to express my own opin- 
ions upon the subject; and I can perceive no 
reasons now to recede from what was then 
said. The gross amount of all the property, 
saved in the present ease, is about six hun- 
dred and ninety-six dollars. Of this, articles 
to the value of one hundred and nineteen 
dollars are unclaimed; the residue, the flour 
now claimed, sold for the gross amount of 
five hundred and seventy-seven dollars; the 
number of the salvors is twenty-two. The 
service was plainly a meritorious one; but 
not under circumstances of extraordinary 
peril or difficulty. No objection is made, nor, 
indeed, in my judgment, could reasonably be 
made, against the allowance of the moiety of 
the proceeds. The libellants, however, in- 
sist, that they are entitled to a higher remu- 
nemtion, and ask three fifths. 

In the present case, I cannot say, that I 
see sufficient grounds to deviate from the 
general rule, of a moiety; and I should be 
loth to do so, unless under pressing circum- 
stances, since it might othem'ise produce lit- 
igation in evei-y case of derelict. I shall, 
therefore, decree one moiety of the gross pro- 
ceeds of the vglue of the property to the li- 
bellants, with their full costs and expenses; 
the costs 'and expenses to be a charge exclu- 
sively upon tlae other moiety. This is not an 
unusual course in cases of this sort; and it 
win in effect not essentially vary from a de- 
cree for three fifths of the net proceeds. 
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SPRAGUE V. PITT et al. 

[1 Kan. 610; McCahon, 212.] i 

Circuit Court, D. Kansas. May Term, 1868, 

Sale pok Taxes— Tax Deed— Lxmitatioxs, 

1. A tax deed duly executed by a county 
clerk, in pursuance of a valid sale of land for 
taxes by the county treasurer, witnessed and 
acknowledged, is prima facie evidence of title. 



1 [Reprinted by permission.] 
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2. A tax deed so executed, witnessed, and ac- 
knowledged, and recorded, is a bar to an ac- 
tion for the recovery of the land, after two 
years from the time of recording such deed. 

[This was an action of ejectment by Gala- 
tia Sprague against George I/. Pitt and Pe- 
ter BuxtJ 

MtDLER, Circuit Justice. As conclusions 
of fact. That on the 25th day of November, 
1S59, Galatia Sprague, the plaintiff in this 
suit, located a military land warrant upon the 
following described tract of land, situate in 
the county of Johnson and state of Kansas, 
namely, the northeast quarter of section 
twelve (12) in township (13) of range twentj-- 
one; and that on the 1st day of October, 1860, 
said land was duly patented to the plaintiff 
in this suit, by letters patent duly issued by 
the president of the United States; and that 
on the loth day of September, 1863, Jesse H. 
Jackson, as county clerk of the county of 
Johnson, in the state of Kansas, under his 
hand and the seal of the said county, made a 
tax deed, thereby conveying said land to one 
E. A. Abbott, as assignee of said eountj-, in 
pursuance of a sale thereof made by the 
treasurer of said county on the (3th day of 
September, 1S60 (at a sale began on tlie first 
Tuesday of September, 1860), to said county, 
for taxes for the yeav A. D. 1859, and inter- 
est and costs thereon, and an assignment of 
the certificate of purchase to said E. A. Ab- 
bott on the 20th day of July, 1863; and that 
on the 22nd day of May, 1865, said E. A. Ab- 
bott conveyed all his right and title to said 
land to defendant George L, Pitt; and that 
on the 15th day of September, A. D. 1863, 
said tax deed was recorded in the oflice of the 
register of deeds of said county of Johnson; 
and tliat said tax deed was witnessed by two 
persons, and was acknowledged before a jus- 
tice of the peace of said coimty; and that 
said tract of land is worth more than two 
thousand dollars. 

And as conclusions of law from the above 
facts, the court decides that said treasurer 
had power to sell said land for taxes of 1859, 
on said 0th day of September, 1860; and that 
said county clerk had power to make said tax 
deed; and that said ta:!C deed is prima facie 
evidence of title to said land; and that this 
action is barred by tlie statute of Kansas lim- 
iting the time in which actions may be com- 
menced for the recovery of lands sold for 
taxes to two years from the time of recording 
the tax deed; and that plaintiff is not en- 
titled to recover the possession of said land. 
It is, therefore, considered that the said de- 
fendants go hence without day, and recover 
of and from the said plaintiff all costs in and 
about this suit expended, etc. 
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Case No. 13,355. 

SPRAGUE V. WEST. 

[Abb. Adm- 548; i 8 N. Y. Leg. Obs. 241; S 
' Am. Law J. (N. S.) 202.] 

District Court, S. D. New York. J\ily 26, 
1849. 

SmPPISG— UNL.iDISG — DeI.IVBUY — DBMlIUtAGE — 
How COMPrTED. 

1. The owner of the vessel takes the risk of 
working weather during the time required for 
the unlading of the cargo. 

[Cited in The "Mary E. Taber, Case No. 9,- 
209; Bertellote v. Part of Cargo of Brim- 
stone, 3 Fed. 662.] 

2. The consignee ttikes the risk of roads and 
means of transportation from the dock; and i» 
bound to take the cargo as delivered to him at 
the vessel's side, and to remove it as fast as 
the vessel can be reasonably discharged. 

[Cited in The Hyperion's Cargo. Case No. 
6.987; Unnevehr v. The Hindoo, 1 Fed. 
629; Bertellote v. Part of Cargo of Brim- 
stone, 3 Fed. 662; Gronstadt v. Witthoff, 
15 Fed. 271.] 

3. It seems that the consignee cannot be- 
made liable for demurrage whore there is in 
the charter party or bill of lading no express, 
agreement or stipulation in respect to it, or iu 
respect to lay days. 

[Cited in The Hyperion's Cargo, Case No. 
6,987.] 

4. The freighter is liable to the vessel for any 
unnecessary detention in loading or unloading, 
although no express contract is made on the- 
subject; and compensation for such detention 
may be recovered under the name of demurragi-. 

[Cited in Donaldson v. McDowells Case No. 
3,985; Two Hundred and Seventy-Fivi- 
Tons of Mineral Phosphate. 9 l''ed. 211; 
Blowers v. One "Wire Rope Cable, 19 Fed. 
449; Hawgood v. One Thousand Three- 
Hundred and Ten Tons of Coal, 21 Fed. 
685; The William Marshall. 29 Fed. 329: 
Neilsen v. Jesup, 30 Fed. 139; Gates v, 
Ryan, 37 Fed. 155; Melloy v. Lehigh & W. 
Coal Co., Id. 378.] 

[Cited in Brett v. Van Praag, 157 Mass. 143,. 
31 N. E. 763; Falkenburg v. Clark, 11 R. 
I. 283. Cited in brief in Hall v. Barker, 04 
Me. 341.] 

5. Upon what principles demurrage for tlu'- 
unnecessary detention of a vessel while un- 
loading should be computed. 

[Cited in Sheppard v. Philadelphia Butchers' 
Ice Co.. Case No. 12,757.] 

This was a libel in personam by James- 
Sprague and others, ownei-s of the schooner 
John R. Watson, against J. Selby West, to re- 
cover damages for the detention of a vessel. 

The libel in the cause was as follows: 

"To the Honoi-able Samuel R. Betts, &c. 

"The libel of James Sprague, Chai-les Keen, 
David Crowell, and Daniel Butler, owuei-s of 
the schooner John R. Watson, against J. Selby 
West, of said district, coal dealer, in a cause- 
of contract, civil and maritime, alleges as fol- 
lows: 

"Fii-st. That in the month of December last,, 
the said schooner lying at Philadelphia and 
destined on a voyage to New York, Richard 
Jones & Co. shipped on board the said schoon- 
er one hundred and ninety-four tons of coal, 

1 [Reported by Benjamin Vaughan Abbott,. 
Esq., and here reprinted by permission.] 
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or thereabouts, to he therein carried from 
Philadelphia to New York, and there deliver- 
ed in like good order and condition (the dan- 
gers of the sea only excepted), to J.% Selby 
"West, or his assigns, to "whom the same he- 
longed, he or they paying freight for the 
same, at the rate of ninety cents per ton; 
and accordingly, the master of said schooner 
at Philadelphia, on the fifteenth day of De- 
cember last, signed the usual bill of lading, 
a copy of which is hereto annexed. 

"Second. That shortly afterwards the said 
schooner set sail from Philadelphia to New 
York with .the said coal on board, and there 
safely arrived on or about the nineteenth day 
of December; and on the next day James 
Sprague, the master of said vessel, caused a 
written notice to be served upon J. Selby 
■\^''est, the consignee and owner of the coal, 
as follows: 

" 'New York, December 20. 184S. Sir: You 
will please take notice, that the schooner 
John R. Watson, under my command, and 
loaded with coal consigned to you, was ready 
to discharge cargo this morning, of which fact 
you have been duly notified. And you will 
further take notice, that demurrage will be 
demanded for every day she is detained. 
Yours, &c. James Sprague. To J, Selby 
West, Esq.' 

"Third. That the said "West accepted the 
said cargo, and commenced to receive the said 
coal, but refused to take it save in very small 
quantities and at irregular times, capriciously 
and vexatiously; and when urged and re- 
quested to take the same more expeditiouslj^ 
replied, that he would take it when it suited 
him, and no faster, and would keep the 
schooner as long as lie wanted to, for the cap- 
tain could not help himself; and in accord- 
ance with such threat, he detained the said 
schooner until the fourth day of January, in- 
stant, on which day fifty tons of coal were 
still on board and were taken out by him 
and his agents, and the schooner completely 
discharged, 

"Fourth. That during the whole time the 
said schooner was so detained, she was obli- 
ged to lie at the foot of Forty-Second street, in 
the North rivex*, that being the place desig- 
nated by the bill of lading, in danger, of be- 
ing frozen up and compelled to winter here; 
and her whole crew were detained at the ex- 
pense of the vessel, and two extra men and 
a hoi*se were kept constantly waiting on the 
dock during very severe and cold weather, 
ready to deliver the coal whenever the said 
West should take it away. And the said 
West was often notified by the master of the 
said schooner that said master was constant- 
ly ready to deliver said coal, and that the ex- 
pense and damage of such detention would 
be demanded of him. 

"Fifth. That the usual and sufficient time to 
discharge such a cargo of coal is four days, 
and these libellants claim to be entitled to 
have of the said West the damages sustained 
by them by reason of the unjust detention of 



said vessel beyond that time, which they al- 
lege amoimts to the sum of two hundred and 
thirty-one dollars and upwards. 

"Sixth. That all and singular the premises 
are true, and within the admiralty and mari- 
time jurisdiction of the United States, and of 
this honorable court. 

"Wherefore these libellants pray that a 
warrant of arrest in due form of law, accord- 
ing to tlie course of this honorable court,' in 
admh'aity and maritime eases, may issue 
against the said J. Selby West, and that he 
may be compelled to answer upon oath all 
and singular the matters aforesaid, and that 
this honorable court would be pleased to de- 
cree the payment of the damages aforesaid, 
with costs, and that he may have such othei* 
relief as in law and justice he may be en- 
titled to recover. James Sprague." 

On the hearing of the cause, it appeared on 
behalf of the libellants, that the John R. Wat- 
son took in at Philadelphia a cargo of coal 
belonging to respondent and consigned to him 
at New York. There was no stipulation in the 
bill of lading (which was in the usual form) 
relative to demurrage, detention, or lay days. 
The vessel arrived at New York, and. on De- 
cember 20, ISttS, as stated in the libel, and 
again on the 21st, the respondent was notified 
in writing that she was ready to discharge. 
Three working daj'S were enough to dis- 
charge the cax'go, "and the master and ci-ew 
were at all times ready, but the vessel was 
not in fact discharged till January 4, 1849; 
for the reason that the respondent did not 
send carts enough to remove the coal as fast 
as it could be discharged. 

The respondent denied the jurisdiction of 
the eom't; denied his liability for demurrage 
in the absence of an express contract; and 
jxistified his delay in receiving the cargo, on 
the ground of bad weather, bad streets, and 
the distance of the place where the vessel 
lay from his coal j^ard. 

Other facts are stated in the opinion. 

E. O. Benedict, for libellant. 
"H. Brewster, for respondent. 

BETTS, District Judge. A cargo of one 
hundred and ninety-four tons of coal, belong- 
ing to the defendant, was shipped at Phila- 
delphia on board the libellant's vessel. The 
master signed a bill of lading to deliver tht 
same to the respondent at" Forty-Seconci 
street, New York, for ninety cents per toa, 
fr. eight. 

The vessel arrived at the place designated 
on the 19th of December last, and the re- 
spondent, not being able to receive the coal 
at that place, ordered the master to moor • 
at Twenty-Ninth street and unload there. 
The vessel took her berth at that place the 
same day, and the next morning was ready 
to commence discharging, of which a verbal 
notice, and afterwards a written one, was 
given tlie respondent, with further notice that . 
demurrage would be claimed of him for any 
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iimiecessary detention of the Tessel. The 
Avritten notice -n-as sent the 21st. The re- 
spondent failed supplying the carts necessary 
to remove the coal, and the vessel was not 
fully discharged of her cargo until the 4th 
of January following. 

Although the weather was at times stormy 
and the roads had, yet, on the proofs, neither 
of these circumstances prevented unlading 
the vessel and removing the cargo at once; 
and it is well established hy the proofs, that 
with ordinal^ diligence the cargo could have 
heen delivered in three days. The libel al- 
leges that four days Avas amply sufficient. 

The libellants undoubtedly took the hazard 
of AA-orklng weather. The evidence to that 
point is satisfactory, that coal was constantly 
unladen and carted from North river piers 
during those days; and a vessel of the bur- 
den of this cue, coming to her dock the same 
day, and having one hundred and fifty tons 
on board, was completely discharged and 
sailed again within three days. The state 
of the weather, therefore, did not prevent the 
work being done. 

The respondent was bound to take the risk 
of roads and means of transportation from 
the dock. He was to take the coal as deliv- 
ered him at the vessel's side, and to supply 
means of removing it as fast as the vessel 
■could be reasonably discharged. This is the 
general rule of maritime law (The Grafton 
[Case No. 5,656] 2 November, 1844), and the 
evidence in the present case shows it the es- 
tablished ciistom of the coal trade at this port. 

The respondent had then the 20th, 21st, 22d, 
and 23d days of December, when the weath- 
er was suitable and the vessel in readiness 
to discharge, which could have afforded him 
time to take away the whole cargo. But, 
giving him four full days, including the 21st, 
and deducting Sunday, the 24th, and Christ- 
mas, the vessel should have been discharged 
the 2Gth, and her detention beyond that pe- 
riod was unnecessary, and caused by the 
fault and delinquency of the respondent. 

The position is taken by the respondent, in 
objection to the claim of demurrage, that it 
is only recoverable on an express stipulation 
to pay it, and that the bill of lading being an 
ordinary one in this ease, the libellants have 
no remedy against the consignees, beyond the 
freight stipulated to be paid. 

It is not to be denied, that the practice would 
be more prudAit, and liable to cause less dis- 
turbance to navigation and trade, if the par- 
ties, as suggested in some of the English 
cases, would note in the bill of lading or chai- 
ter party, the time allowed for lading or un- 
lading the vessel at her ports, of affreight- 
ment or discharge, and also the consequences 
of overrunning that period. And probably, 
upon the more modern authorities (Abb. 
Shipp. 304; 3 Johns. 342), a consignee can- 
not be made lialtle on an implied obligation 



2 This case was afterwards affix'med on ap- 
peal to the circuit court. 



for demurrage, no express agreement or stip- 
ulation being made in the charter party or 
bill of lading, in respect to it or to lay days. 
But the doctrine is different in regard to the 
freighter. He is held liable to the vessel for 
any unnecessary detention in loading or un- 
loading, although no express contract is made 
on the subject. Holt, Shipp. pt. 3, c. 1, § 25. 
To the same effect are the ancient ordinan- 
ces, and the rules of other maritime coun- 
tries. 1 Yalin, G49, 650. And the English 
courts, though hesitating somewhat at term- 
ing the compensation demun-age, hold that 
the freighter or consignee who improperly 
detains a vessel, is liable to a special action 
on the case for the damage resulting from 
such detention. 9 Car. & P. 709; [11 Mees. 
& W. 498]. 3 Courts of admiralty act upon 
the rights ai-ising out of maritime transac- 
tions, without regard to modes or names of 
actions, and independent of all points of 
form. The suggestion that demurrage can 
be claimed upon the footing of express con 
tract alone, is xxndoubtedly giving too narrow 
an effect to the term. Every improper de- 
tention of a vessel may be considered a de- 
murrage, and compensation in that name be 
obtained for it. 2 Hagg, Adm. 317; [The 
Apollon] 9 Wheat. [22 U. S.] 362; Hooper v. 
51 Cases of Brandy [Case No. 6,674], De- 
murrage is only an extended freight or re- 
ward to the vessel in compensation of the 
earnings she is improperly eaiised to lose. 
Holt, Shipp. pt. 3, c. 1. 

The jurisdiction of the court over sea 
freights and demurrage resulting from such 
voj'ages, it appears to me, is indisputable, 
and the branch of the defence resting on ex- 
ceptions to the jurisdiction is overruled. 

I shall accordingly decree against the re- 
spondent as owner of the cargo, damages by 
way of demurrage for the unnecessaiy deten- 
tion of the vessel from the 26th of December 
to the 4th of January. 

Various methods of computing these dam- 
ages are referred to and adopted by the 
courts. The Anna Catharina, 6 O, Rob. Adm. 
10; Holt, Shipp. 338, g 28; Abb. Shipp. 304; 
Hooper v. 51 Cases of Brandy [supra]. See, 
also, the case of The Bhode .Island [Cases 
Nos. 11,740a, 11,744] note 1. The usual earn- 
ings of the vessel in her regular course of 
emploj', is, perhaps, a method not less en- 
titled to adoption than others frequently ap- 
proved and acted upon. It is in proof that 
upon average voyages of from fifteen to 
eighteen days, this vessel was earning at that 
period about $10 per day. No doubt that is 
a low valuation of her worth to the owners, 
but it may be as safe a criterion to guide the 
judgment of the court in estimating the loss 
they incurred b3' being deprived of her serv- 
ices that period, as the opinion of witnesses 
to her charter value in herself by the month 
or day. It belongs to the libellants to give 
satisfactory proof to this point, and to supply 

3 [Prom 8 N. Y. Leg. Obs. 241.] 
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a method of computation by ■«'lncli the couii; 
can ascertain tlie damages with reasonable 
precision. 

Assuming that as the basis of computation, 
the detention of the vessel -would deprive hev 
of earning, as she was then fitted out, man- 
ned, and provisioned, from ten to twelve dol- 
lars per day. I shall allow for the nine days' 
detention one hundred dollars. 

Decree accordingly. 

[This cause was carried to the circuit court 
by appeal. The appeal, however, was aban- 
doned, and the cause was settled without an 
argument] * 
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pAiiTiES— AssiGS-M EST— fNSURAXOE—FiuE— Proof 
OF Loss — Construction of Poi^icy. 

1. An order on an insurance company, given 
by the assured, after the loss, to a creditoi', di- 
recting the company to pay such creditor the 
whole amount due under the policy, makes the 
person receiving such order the assignee of the 
cause of action and the real party in interest. 
• [Cited in Board of Com*rs of Bartholomew 

Co. V. Jameson, 86 Ind. 165.] 

2. On a i>lea that the proofs were not furnish- 
ed as required by an insurance policy, plaintiff 
may show that partially defective proofs were 
accepted hy the company, such acceptance be-< 
ing inferred from failure of the company to ob- 
ject to the same. 

3. A policy describing "blacksmith and car- 
riage makers' stock, manufactured and in pro- 
cess of mamifacture," embraces unmanufac- 
tured or raw stock of the kind mentioned. 

This is an action at law on a fire insur- 
ance policy. 

Mr, McCahon and !Mr. Fenlon, for plain- 
tiff. 
Mr. Wheat, for defendant. 

Before DILLON, Circuit Judge, and DE- 
LAHAY, District Judge. 

DILLON, Circuit Judge. The court rules 
the following points: 

1. Parties. — Real Parties in Interest. 
"Where a statute of the state, applicable bj^ 
express adoption to the practice in the fed- 
eral court sitting therein, requires that ac- 
tions shall be brought by "the real party in 
interest," an order on an insurance com- 
pany, given by the assured to a creditor of 
his, after the loss, directing the company to 
pay such creditor the whole amount due un- 
der the policy, makes the person receiving 
such order an assignee of the cause of ac- 
tion, and entitles him, under the statute 
above mentioned, to sue on the policy, for 
the loss, in his own name. Distinguished 

i [From 8 N. Y. Leg. Ohs. 241.] 
1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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from Thomijson v. Railroad Co., 6 Wall. [7;> 
U. S.] 134. 

2. Acceptance of Defective Proofs of Loss. 
Where, in an action on an insurance policy, 
issue is taken upon a plea setting up that 
the proofs of loss were not furnished, as re- 
quired by the policy, the plaintiff may show 
that proofs, in some respects defective, were- 
accepted by the company as sufficient, and 
such acceptance may be inferred from the 
failure of the company to object to the 
proofs, and its placing its refusal to pay 
upon other grounds. 

3. Construction of Policy as to Property 
Covered by It. A policy describing the- 
property insured as "blacksmith and car- 
riage makei-s' stock, manufactured and in 
process of manufaetui-e, contained in a cer- 
tain building," embraces unmanufactured or 
raw stock of the kind mentioned in the poli- 
cy. 



Case No. 13,357. 

SPRIG G V. BANK OF MOUNT 
PLEASANT. 

[1 McLean, 384.] i 

Circuit Com-t, D. Ohio. Dee. Term, 183S.2 

Principal .isn Sorety — Seai-ed Instrument — 
Equitv— Subrogation. 

1. Where an individual bicds himself in a 
sealed instrument to pay a sum of money to 
a bank, as principal, he cannot, in equity, con- 
tradict the writing by showing that lie was, in 
fact, surety. 

[See Bank of Mount Pleasant v. Sprigg, Case 
No. 891: Sprigg v. Bank of Mount Pleas- 
ant, 10 Pet. (35 U. S.) 257.] 

2. In such a case, the rule is the same in 
equity as at law. 

3. A deed absolute upon its face, may be- 
shown, by parol proof, to be in fact a mortgage: 
and this is admitted to pre^'ent tlie fraud set 
up under the deed. 

■ [See Bank of Mount Pleasant v. Sprigg, Case- 
No. 891.] 

4. In some cases a surety may compel the- 
creditor to use active diligence against the prin- 
cipal. 

5. And in all cases the surety, by paying the- 
debt, is subrogated to the rights of tlie creditor. 

6. But wliei-e all are principals, each stands, 
liable for the debt, and no laches of the credit- 
or can affect the liability of the obligors. " 

[This was a bill in equity by Samuel Sprigg 
against the Bank of Mount Pleasant] 

Jlr. Hammond, for plaintiff. 
Mr. Alexander, for defendant. 

LEAVITT, District Judge. The case made- 
in the bill is substantially as follows: 

That in Febiiiary, 1826, Peter Yarnall & 
C-o. obtained a loan of ?2,1CK) from the Bank of 
Mount Pleasant, and gave a single bill there- 
for, under seal, with the complainant, Richard 
Simms, Alexander IMitchell, and Z. Jacob, as 

1 [Reported by Hon. John McLean, CHrcuit 
Justice.] 

2 [Affirmed in 14 Pet. (39 U. S.) 201.] 
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sureties in fact, tliough tliey aekno-wledged 
themselTes in the obligation as principal 
debtors. The loan was for sixty days, by the 
terms of the bond; and the bill alleged that 
it was for the sole benefit of Yarnall & Co., 
and that the other obligoi-s were only sureties; 
and that this was known to the bank; that 
when the bill became due, on the 21st of 
April, 182G, Yarnall & Co. paid, and the bank 
received the discount for the further period of 
sixty days: that from that time, at the expira- 
tion of each successive 60 days, the loan was 
continued, and the discoimts so paid and re- 
ceived as aforesaid, till September or October, 
1S2S; at which time Yarnall & Co. failed, and 
continued to be insolvent: that these exten- 
sions and continiiauees were granted by the 
bauk to Yarnall & Co. without the knowledge 
or consent of the otlier obligors, or any, or ei- 
ther of them; and that they did not know of 
the non-payment of the bill till the time 
Yarnall & Co. failed: that from 1826 till 1828 
Yarnall & Co. were in business, and perfectly 
solvent: and that if the other obligors had 
known of their failure to pay, they could have 
secured themselves. Complainant avers that 
ihese doings on the pait of the bank were 
fraudulent as to him and his co-sm-eties, if 
the bank intended still to h.old them liable: 
or, if such extensions were matter of contract 
with said Yarnall & Co. for the purpose of 
charging complainant with payment of said 
bill, he alleges that he is discharged from lia- 
bility; and entitled to relief in equity, as it 
has been adjudged, that the foregoing facts 
aie not available to him as a defence at law. 
The answer denies that Yaraall & Co. were 
received and treated by the bank as exclu- 
sively the principal debtors: and alleges that 
all tlie obligors were so considered; and that 
it was upon the faith of their contracting as 
principal debtors, that the bill was discount- 
ed: and, that if they had not so bound them- 
selves, the loan would not have been made: 
and, that the obligoi-s signed the bill with a 
full knowledge of its tenns and the obligation 
it imposed: and having so eonti-acted, are es- 
topped from asserting that they signed as 
sureties merelj-. The answer denies that the 
extensions of the loan were without the knowl- 
edge of the complainant and the other ob- 
ligors; denies also, that the bank knew any- 
thing of the insolvency of Yarnall & Co. till 
about the time suit was brought against com- 
plainant: denies any intention on the pait of 
the bank to injure complainant by the exten- 
sion of the loan; and avers, that the in- 
dulgence was gmnted on account of the con- 
fidence I'eposed in the obligors, and because 
they were all deemed to be principal debtors. 
The answer is not verified by oath. To the 
answer there is a general replication. 

In the action at law, instituted by the bank 
against the complainant, on tlie bond in ques- 
lion, the pleas set up were substantially the 
facts contained in the bill as a defence. This 
court decided, that these facts were not a 
defence to the action; and the case being re- 



moved to the supreme court by writ of error, 
the judgment of this court was affirmed. It 
was there decided, that the complainant, ha^-- 
ing assumed in the obligation the character of 
a principal debtor, was precluded from show- 
ing that he was in fact only a surety. [10 
Pet. (35 U. S.) 257.] 

The complainant now insists, that though 
the defence set up, Avas not available to him, 
in the action at law, he is entitled to relief in 
oquitj'. He claims, that the doctrine of estop- 
pel is not recognized in courts of equity; and, 
that notwithstanding he admits himself to be 
a principal debtor, ui the obligation, he is at 
liberty to show, that he was in fact only a 
surety; and as siich, entitled to all the rights 
incident to that relation. It is claimed on the 
other hand, that complainant is estopped, as 
well in equity as at law, from denying the 
character which he assumes in the obligation: 
and that, upon the equity of the case, he is 
not eutitletl to relief. 

In relation to the material facts involved in 
this case, there seems to be no ground for 
doubt or controversy. It is satisfactorily 
nuide out by the proofs and evidence, that the 
loan was obtained upon the application of 1*. 
Yarnall & Co. in the month of Febraary, 182(>: 
that at their instance, and upon the payment 
of the discoimts by them, in advance, the loan 
was extended from time to time, till the fall 
of the j-ear 1828: that the proceeds of the loan 
were passed to their credit in bank, and drawn 
for by their agent: and, the cashier thinks it 
was the understanding of the directors, that 
the money was for the use of Yarnall & Co., 
though he believes, that all the obligors were 
considered principal debtors. It also appears 
to have been the usage of the cashier, to open 
the account with and charge the proceeds of 
evei-j- loan to the first signer of the bond. It 
is also proved, that Yarnall & Co. failed in 
September or October, 1828, and that they 
have continued to be insolvent. It is not prov- 
ed, that the complainant, or any of the obli- 
gors, who claim to have been sureties, had any 
knowledge of the extensions of the loan, or 
that it was with their consent. 

Xo principle of law is better established, at 
this day, than that a creditor, by extending 
the time of paj'ment. by agreement with a 
debtor witliout the consent of the surety, so as 
to suspend, even for a short time, his righf 
to proceed against the former, discharges the 
surety from his liability. In the report of 
the ease between these parties at law, 10 Pet. 
[35 U. S.] 257, the court say, "It falls within 
the settled rale of law in relation to sureties, 
that extending to the principal further time of 
payment, by a new agreement, will discharge 
the surety," and, although the court held in 
that case, that in the ordinary case of parties 
being bound jointly and severally in which all 
are prima facie principals, the remedy of the 
surety is in chancery, and not at law, yet a 
different doctrine prevails in Ohio. The case 
of the Bank of StoubenviUe v. Iloge. (> Ham. 
(Ohio) 17, was an action of debt on a joint and 
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several obligation uuder seal. Oyer of the ob- 
ligation was craved: and the defendants set 
up the fact of their being sureties and that 
the plaintiff; had given time to the principal 
<lebtor, wherebj' they were discharged: and it 
was held that this defence might be made at 
law, as well as in equitj'. If the principle ad- 
verted to, was the only one presented in this 
case, the court would have no difficulty in 
coming to a decision. We could not hesitate 
to say, as the court said in the case just re- 
ferred to in 10 Pet [35 U. S.] if the defendant 
(complainant here) can be let in" to set nj), 
that he was suretj' only, the matter alleged is 
sufficient to exonerate him from liability in 
the present suit: we have no doubt, but the 
oxteusion of- the payment from time to time, 
was in effect, a suspension of the right of the 
bank to proceed on the bond; and therefore 
brings tlie case within the principle above re- 
ferred to: if under the circumstances of this 
case, tlie complainant can be regarded as 
standing in a relation to the pai-ties, different 
from what he has placed himself in the bond. 
It becomes, therefore, a very material en- 
quiry in this case, whether the complainant 
can avail himself of the matters attempted to 
be set up as a defence at law, as a ground of 
relief in equity. In the case between these 
parties at law, already referred to, the court 
say, in relation to the doctrine of estoppels: 
•'It would seem in some measure to palfcike of 
severity, if not of mjustice." But it is in 
reality fomided upon the soimdest principles, 
;is a rule of evidence. That a party has, by 
his own voluntary act placed himself in a sit- 
uation as to some matter oi' fact, that he is 
precluded from denying it: and in its applica- 
tion to the dealings and contracts of men in 
the affairs of human life, it is a salutary prac- 
tical rule, that a man shall not be permitted 
to deny what he has once solemnly acknowl- 
edged. But it is claimed by the comisel for 
complain:mt, that this principle has no exist- 
ence as applicable to cases in equity-; that 
the docti'ine of estoppel is not known there. 
It is said that the intimation of the eoiu't in 
the case referred to, sanctions the idea that 
the complainant is not estopped in equity, 
from showing the real character in which he 
signed the obligation in conti-adiction of the 
instrument. It may be remarked, in refer- 
ence to this, that the question whether tlie de- 
fendant in that case was relievable in chan- 
cery, was not before the court for adjudication. 
Nor is it supposed that the court intended to 
give an opinion on that question, which should 
be regarded as authoritative. The remark of 
the judge is, that "a court of equity might 
allow him (the defendant,) to set up that he 
was only surety, and let him in to all the 
protections iisually extended to sureties." It 
appears, however, from what precedes and 
follows this remark, that it was intended to 
apply to the case .of a joint and several bond 
in the common fonn, and not to tlie case of 
a party expressly signing as a principal. In 
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support of the doctrine that estoppels are 
not known in equit>% a reference is made to 
Theobold's Treatise on Pruicipal and Surety, 
p. C9 (117), where it is said: "If several per- 
sons are obliged under seal, and appear by 
the terms of their engagement to be princi- 
pals, they are estopped from proving them- 
selves essentially sureties; and, therefore, such 
as ai'e essentially only sureties, cannot at law 
iise in defence, matter which might entitle 
them to a relief, either partial or entire; but 
in equity where there is no estoppel, they are 
permitted to prove themselves sureties." It 
is obvious that this has reference to the case 
of a joint and several obligation, in the usual 
form, where ail tlie obligors are, by legal in- 
tendment, principals, and does not apply to 
the case of a party expressly designating him- 
self as a principal. And, although it is con- 
tended there is no legal difference between 
these cases, we think they are plainly distin- 
guishable. In the case at law between these 
partiesy. the court remarking upon the princi- 
ple contended for by complainant's coimsel. 
say, that parties to a joint and several bond 
in the usual form, are principals only "as 
prima facie presumption of law;" and again, 
"in ordinary cases, when sureties sign an in- 
strument without any designation of the char- 
acter in which they become bound, it may be 
reasonable to conclude, that they understood 
that their liability was conditional, and at- 
tached only in default of payment by the prin- 
cipal. But when one who is in reality only 
surety is willing to place himself in the situa- 
tion of a principal by expressly declaring up- 
on his contract that he binds himself as such, 
there cannot be any hardship in holding liim 
to the character in which he assumes to place 
himself." It is clear from this, that the court 
recognized the distinction adverted to. And 
it is equally clear, that the remark just quotetl 
applies with the same force and truth to 
eases in equity and at law. 

The assertion that there is no estoppel in 
equity must certainly be understood Avith 
some modification. In 2 Story, Eq. Jur. p. 
746, the true principle is stated. It is .there 
said tliat "the same general rule prevails in 
equity, as at law, that parol evidence is not 
admissible to contradict, qualify, extend, or 
vaiy written instruments; and that the in- 
terpretation of them must depend on their own 
terms." But, in cases of accident, mistake or 
fraud, courts of equity are constantly in the 
habit of admitting parol evidence,, to qualify 
and correct, and even to defeat the terms of 
Avritteu instruments. And agiiiu, in the case 
of Douglass V. Scott, 5 Ham. (Ohio) 194, "the 
court say if an admission is so made, that it 
cannot be denied without a breach of good 
faitli, the law enforces the rule of good words, 
as a rale of policy, and precludes the party 
from repudiating his representations, and de- 
nying the tnith of his admissions." In none 
of the cases to which the court have refen-ed 
is it laid down, that the doctrine of estoppel 
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is uukuowu iu equity; on the contrary, it is 
expressly recognized. In 2 Johns. Oh. 222, 
the court say, "tliat a party is not estopped 
by the recital in a deed, which was not true 
in point of fact; but introduced through mis- 
take or misapprehension;" so, in 5 Johns. Ch. 
23, it is laid down, "that a general re<'ital in 
a deed will not conclude a party, though the 
recital of a particular fact may estop him," 
the court do not say, there is no estoppel in 
equity, but distinguish cases in Avhich it does 
or does not apply. 

It may then be safely asserted, that courts 
of equity will disregard the principle of es- 
toppel, only in those cases where it becomes 
necessary to prevent injustice, through ac- 
cident, mistake, or fraud. The common ex- 
ercise of chancery jurisdiction, in declaring 
a deed absolute on its face, as a mortgage 
only, hs\s been referred to as analogous to 
that winch is claimed by the complainant in 
this case. It will be found however, in all 
the cases referred to, that courts exercise 
thts power only where it is necessary to 
prevent the perpetration of a fraud. In the 
case cited by complainant, 1 "Wash, (Va.j 
12G, the court say, in deciding whether a 
deed should be considered as a mortgage, or 
an absolute purchase, they would look to the 
intention of the paiiies, and "would not suf- 
fer it to be changed by any form of words 
which might elude the justice of the court, 
in permitting a redemption," and in the case 
in 4 Jolms. Ch. 167, it is laid down that 
"parol evidence is admissible to show, that a 
mortgage only was intended, and not an 
absolute deed, and that defendant had fraud- 
ulently attempted to convert the loan into 
a sale." And upon the same principle, courts 
of equity will interfere in many cases to 
prevent the bar of the statutes (.of limitation) 
where it would be inequitable or unjust. 
Thus, for example if a party has perpetrat- 
ed a fraud which has not been discovered 
until the statutable bar might apply at law, 
courts of equity will interfere and remove 
the bar out of the way of the injured party. 
2 Story, Eq. Jur. p. 738. 

We come now to the important enquiry, 
namely, whether the bank, iu the transac- 
tion involved in this case, has been guilty of 
any fraud, either actual or constructive, as 
towards the complainant. If the affirmative 
of this proposition can be successfully main- 
tained, the complainant is entitled to the re- 
lief which he seeks for: and the court will 
be bound to disregard the doctrine of es- 
toppel, for the accomplishment of the great 
purposes of justice. If the imputation of 
fraud rests upon the bank, in this transac- 
tion, it is to be deduced from the fact, that 
although the complainant signed the bond 
expressly as a principal debtor, yet the bank 
knew he was really a surety, and with that 
knowledge, extended the time of payment 
without the consent of complainant. There 
is no allegation or pretence that the com- 



plainant acted under any misappreheus^ion, 
as to the terms of the obligation, in becom- 
ing a party to it, or that the bank used any 
unfair means, in obtaining his name to it. 
He voluntarily placed himself in the situa- 
tion of a principal, by declaring on the face 
of the bond, that he so contracted with the 
bank. It was in effect, a waiver of all the 
rights and protection, which, in becoming a 
party to a joint and sevei-al bond as a sure- 
ty, in the usual form, he would be legally 
entitled to. The court can perceive no I'oa- 
son why a party may not thus voluntarily 
waive his rights. There is no principle of 
public policy violated in his doing so. The- 
law recognizes certain rights as appertain- 
ing to one who becomes obligated as a sure- 
ty. By a statute of Ohio, if sued with the 
principal, he may come into court and on 
adducing proof of the character in which he- 
became a party to the obligation, may have 
the fact noted in the judgment; and there- 
b.v his propei-ty is protected from execution,, 
till that of the princiiDal is exhausted. And 
again— the law takes care that his rights 
shall not be jeoparded by any change in the- 
original contract, withoiit his consent. But 
if an individual, by his express contract 
agrees to forego these rights, may not the- 
creditor treat him as occupying the relation 
in which he places himself? Instances of 
the waiver of legal rights, by individiials 
upon their own agreement, are of frequent 
occurrence. Take the familiar example of 
a debtor giving a cognovit. He thereby 
waives the right of being served with pro- 
cess: of making a defence to the action, of 
availing himself of any legal advantage at 
law; and, finally, by his express agreement 
to release all eiToi-s in the proceedings and 
judgment, lie yields up tlie important legal 
right of prosecuting a writ of error to re- 
verse the judgment. And as a gfurther il- 
lustration of this principle, suppose the bank 
in this case (in accordance with an usage- 
now common among the banks of Ohio,) had 
required of the parties to this bond, in ad- 
dition to an acknowledgment, that they con- 
tracted as principal debtors, to sign a cog- 
novit, authorising the entry of a judgment 
against all, without distinction; could any 
of them set up their suretj-ship. and ask for 
the benefits and protection incident to sure- 
ties? Yet, in this, there would be no strong- 
er or more valid admission of their being- 
principal debtors, than if they had declared 
expressly in their bond alone that they obli- 
gated themselves, in that character. If the 
position urged by the complainant, in the 
case before the court, be tenable, then in the- 
ease here supposed, notwithstanding the 
double affirmation of their being principal 
debtoi-s, they would be at libei-ty to contro- 
vert the fact, and claim the character of 
sureties. And even if a judgment had been 
entered in pursuance of the power to con- 
fess, it might be claimed that a court of 
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equity should interpose and vacate it, upon 
the gi'ound, that though the parties by these 
solemn admissions, had made themselves 
principals, yet they were in fact sureties, 
and that was known to the hank. If fraud 
is imputable in such a transaction, it would 
certainly attach to the judgment, as well as 
to the bond and cognovit, and all the reasons 
urged for relief against the consequences of 
admission made in these instruments, might 
he urged with equal force in relation to the 
judgment Yet it would not he seriously in- 
sisted, that this would present a proper ease 
for the exercise of chancery jurisdiction, un- 
less an actual palpable fraud was committed. 

The court cannot keep out of view the 
real character of this transaction, as under- 
stood by the parties at the time. So far as 
the bank is concerned, it is evident, that the 
engagements of the obligors as principal 
debtors, was regarded as obligatory, and as 
giving the bank, the right to treat them, as 
such, to all intents and puiiposes. If it had 
not been so considered, it is obvious that the 
bank would not have extended the loan, from 
time to time, without the consent of all the 
parties to the bond. It was upon the faith 
of their contract as principal debtors, and 
the waiver of their rights as sureties, that 
the bank extended the indulgence. And may 
it not also be assumed, that the obligors 
viewed this bond, as differing in its char- 
acter from a bond in the usual form? Could 
they fail to perceive, that something more 
was intended, than if the bond had been in 
the common form? Were they not notified 
by the very language of the instrument, that 
the banic considered and would treat them, 
as principal debtors? and if they did not in- 
tend so to be bound, why did they not ob- 
ject to the form of the bond: or, having exe- 
cuted it, with the understanding that they 
were assuming the characters of sureties, 
was it not due, in good faith to the banlc 
that they should have given some intima- 
tion, that such was their understanding? It 
is laid down, by a celebrated writer on 
ethics, that the rule for the interpretation of 
a promise, is to consider it in the sense in 
which the promissor supposed the promis- 
see understood it at the time. Though this 
is not "the rule of law, in the construction of 
conti'acts, it may not be viewed, as wholly 
inapplicable, in an enquiry in which it is 
sought to ascertain the relative equities of 
parties. We think, that if the parties to the 
obligation, who claim that they are to be 
regarded merely as sureties, were apprized, 
that the bank recognized and considered 
them as principals, and as such gave them 
credit, by making the loan, and extending 
the time of payment, there can be no hard- 
ship, in forum conscientise, in holding them 
to that ebaraeter. The bond in this case was 
in accordance with tho»-form prescribed and 
used by the bank at that time. This form 
was, no doubt, adopted with the knowledge, 
22FED.CAS.— 62 
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that however desirable it might be to the 
bank, that borrowers should meet their en- 
gagements promptly, they would not always 
be punctual; and that extensions would be 
unavoidable. To obviate the necessitj' of 
taking new obligations, as often as debts ar- 
rived at maturity, and to prevent any legal 
advantages arising to sureties from these ex- 
tensions, all the parties were required to as- 
sume the character of principal debtors. 
The bank had an unquestionable right to pre- 
scribe this, as the condition on which money 
would be loaned. And in reference to the 
complainant, it is inferrible, that he was ap- 
prized of the usage of the banlc, in this re- 
spect, as it is proved by the cashier, that 
during the continuance of the loan to Yar- 
nall & Co. he was a party to several other 
bonds discounted by tne bank, similar in 
form, to the one in question. 

In any aspect in which the court have been 
able to view this case, and the principles 
applicable to it, they cannot grant the relief 
prayed for. The injunction is therefore dis- 
solved, and the bill dismissed, at the costs 
of the complainant. 

This decree, on an appeal to the sunreme 
court, was affirmed. 14 Pet. [39 U. S.] 201. 
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Case No. 13,258. 

SPRING et al. v. DOMESTIC SEWING 
MACH. CO. 

[4 Ban. & A. 427; i 2 N. .7. Law J. 274; 16 O.' 
G. 721.1 

Circuit Court, D. New Jersey. July 17, 1879. 

Patents— Prelim IN Auv Ix junction— Form Eit De- 

OKEE EST.\BUSHING VALIDITY — HoW OB- 
TAINED— LaCHES — Assignment. 

1. A decree sustaining the vahdity of a pat- 
ent, entered upon sin agreement between the 
parties, and vacatiug a decree in which tlie 
court had previously declared the patent void, 
should have very little weight in any court, when 
produced as au adjudication in favor of the 
validity of the patent upon a motion for a pre- 
liminary injunction. 

2. Where the owners of a patent knew of the 
infringement, and for two years took no steps 
to stop it: Held, tliat they were thereby pre- 
cluded from obtaining a preliminary injunction; 
held also that the subsequent purchasers of the 
patent succeeded only to the rights of their 
assignors, and were chargeable with their 
laches. 

[Cited in Washburn «fe Moen Manuf'g Co. v. 
Griesche. 16 Fed. 670; Hurlburt v. Carter, 

39 Fed. 803; Pope Manuf'g Co. v. Johnson! 

40 Fed. 585.] 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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[This ^Yas a IjUI in equity by Charles 
Sin-in^ and others against the Domestic Sew- 
ing ilaehiue Company i'or the infringement 
of letters patent No. 23,937, granted to com- 
plainants May 10, 18oU. Heard on motion 
for a provisional injunction.] 

George E. Betton, for complainants. 
John Dane, Jr., for defendant 

XIXOX, District Judge. I am not satisfied 
tliat this motion for a provisional injunction 
ought to prevail. It is asked for on two 
grounds: (1) on account of a decree of a court 
of equity, establishing the validity of the 
complainants' patent; (2) public acquies- 
cence. 

1. With regard to the judicial decree, the 
opinion of the circuit court for the district 
of Massachusetts was, first, against the pat- 
ent, declaring It a nullit3^ Doubtless for prop- 
er and sutficient reasons, the decree was va- 
cated and an order entered "that the agree- 
ment of the parties annexed to a petition | 
marked B be confirmed, with the same effect | 
:is between the parties, as if the parties and ! 
things agreed and consented to in said agree- 
ment were now ordered, adjudged and de- \ 
creed by the court." Xo criticism is intended I 
upon the propriety of the decree itself, as 
l)etween the parties, when it is said that it 
should have very little Aveight in any coiu-t 
when produced as an adjudication in favor 
of the validity of a patent. 

2. As to public acquiescence, the affidavits 
filed in the case by the complainants to sus- 
tain this application, show that many have 
not acquiesced, pnd that the owners of the 
Spring patent have been aware of the alleged 
infringement of the defendant corporation for 
two years past. 

Leaving out of view other depositions, the 
complainants have put in one by George E. 
Betton, sworn to September 14th, 1877, and 
one by Levi S. Stockwell, then president of 
the Howe Machine Company, sworn to Oc- 
tober 7th, 1877, in both of Avhich the infringe- 
ment by the Domestic Sewing Machme Com- 
pany is fully set forth. Mr. Stockwell af- 
firms that the Howe Machine Company was 
for several years the licensee of Andrew and 
Charles Spring, and, that, after its extension, 
the company had become and was then the 
owner of one-half of the said patent. The 
bill of complaint claims that iMr. Betton was 
at that time the owner of the other half, so 
that we have proof produced by the com- 
plainants themselves that the owners of the 
patent, in the summer and autumn of 1877, 
knew of the alleged infringement, and, so far 
as it appears, took no steps to stop it. The 
present complainants have succeeded only to 
.their rights, and are chargeable with their 
laches. 

The application for an iujtmction must 
stand over to the final hearing; but, upon 
proof of any unnecessaiy delay on the part 



of the defendant company to put in their tes- 
timony, the complainants have leave to re- 
new the motion. 



Case No. 13,859. 

SPUING et al. v. GRAY et al. 

[5 Mason, 305.] i 

Circuit Court. D. Maine. Oct. Term, 1830.2 

Affukjghtmknt— Pkofits — "Mekchaxts' Ao- 
cofXTs"— Limitation of Actioxs. 

1. A special coutruet between ship-owners 
and a shipper of goods, to receive half profits 
in lion of freight on the shipment for a foreijjn 
voyage, is not a case of merchants' accounts, 
within the exception of the stsitute of limita- 
tions, 

[Cited in Blair v. Drew, 6 N. H. 242.] 

[2. Cited in Arnett v. Zinn,*20 Neb. 594, ;}1 
N. W. 241; Hurloy v. Cox, 9 Neb. 233, 2 N. 
W. 707; and Smith v. Smith's Estate, 91 Mich. 
11, 51 N. W. G95,— to the point that the ob- 
ject of statutes of limitations is to suppress 
fraudulent and stale claims from springing up 
at great distances of time, and surprising the 
parties, when all the proper vouchers and evi- 
dence are lost, or the facts have become ob- 
scure from the lapse of time or other causes.] 

This was an action of assumpsit [by Seth 
Spring and others against William R, Gray 
and othei-s, executors of William Gmy]. The 
declaration contained two counts: (1) Indeb- 
itatus assumpsit, for balance of the account an- 
nexed to the declaration. (2) iloney had and 
received. The pleas were: (1) Non-assmnpsit, 
and issue thereon. (2) Non assumpsit infra 
sex annos. (3) Actio non accrevit infra sex 
annos. (4) Non assumpsit infra sex annos et 
triginta dies. (.">) Actio non accrevit in sex 
annos et triginta dies. Replication to the 2d, 
3d, 4th and 5th pleas, that the accounts and 
promises in the declaration mentioned are and 
arose from such accounts as concern the tirade 
of merchandise between merchant and mer- 
chant, their factors, and sei-vants, &c. Re- 
joinder to the same pleas, that the accounts 
and promises in the declaration mentioned, are 
not, nor did they arise from such accounts as 
concern the trade of merchandise between 
merchant and merchant, aS the plaintiffs in 
their replication have alleged, and of this the 
defendants put themselves upon the country. 
The plaintiffs joined the issue. 

At the trial, the whole evidence was applied 
to the account annexed to the declaration. 
The fii-st item of the account was for a loss 
upon a policy of insurance, underwritten by 
the testator, for the plaintiffs. The court hav- 
ing intimated, that such an item was not prop- 
erly matter of account, it was abandoned by 
the counsel for the plaintiffs. The other items 
wholly respected the special contract herein- 
1 after stated, and consisted of charges on the 
■ debit side of the account, and allowances on 

I 1 [Reported by William P. Mason, Esq.] 
i 2 [Affirmed in G Pet. (31 U. S.) 151.] 
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the credit side of tlie account, as will appear 
in the transcript below.s 

The special contract arose as follows: In 
the year 1810, the firm of Seth Spring & Sons, 
consisting of the plaintiffs, and of Andrew M. 
Spring, since deceased, were owners of the 
harque Morning Star, of which Andrew M. 
Spring was then master. In May of that 
3'ear, they entered into a contract with the 
testator for the shipment of certain goods be- 
longing to the testator in the Morning Star; 
and in pursuance of that contract the follow- 
ing papers were executed by the parties: 

"Shi^.ped in good order, and well condition- 
ed, by "William Gray of Boston, a native cit- 
izen of the United States of America, for his 
sole account and risk, in and upon the bai*que 
called the Moniing Star, whereof is master, 
for this present voj-age, Andrew M. Spring, 
now in the harbour of Boston, and bound for 
Algiers, To say. (The goods were here enu- 
merated.) Being' marked and numbered as in 
the margin, and are to be delivered in like 
good order and well conditioned, at the afore- 
said port of Algiers, (the danger of the seas 
only excepted,) unto Andrew 51. Spring, or to 

3 The account is as follows: 

William Gray, Esq. of Boston, Merchant, in ac- 
count with Seth Spring & Sons. 

Dr. 

1810. For loss sustained on the 
Sept. sloop Francis, Capt. Ebene- 

zer Jordon, master, which 

said Gray insured S 2,500 00 

1811. For 35,000 gallons olive oil 
Oct in casks, delivered from 

barque Morning Star, Wil- 
liam Nason, master, in Bos- 
ton, at $1.25 per gallon 43,750 00 

For 127 cases do. delivered 

_hy same 1.270 00 

For 53,803 lbs. cotton, left 
with Mr. Lear, in Algiers, 
and afterwards paid for by 
the Dey of Algiers, to Com- 
modore Stephen Decatur, 
, and received b.v said Gray, 

at 30 cts. per lb 16,140 90 

For cash paid by Andrew M. 
Spring, to Bainbridge & 
Brown, merchants, Eng- 
land, and by them placed 
to the credit of Mr. Gray. , 2,000 00 

For cash paid Andrew M. 
Spring's commissions, 2 1-2 
per et. on said barque's out- 
ward cargo, as per agree- 
ment 880 00 

1829. Interest on loss on Fanny, 19 

years 2,850 00 

Interest on one> half the prof- 
Its of Jlorniug Star's voy- 
age, as per agreement. .... 14,758 41 

§84,149 31 
Cr. 

1811. For amount of the outward 
cargo of the bax-que Slorn- 
ing Star, as ner original in- 
voice and bills of lading. . . §35,202 83 
For his half the profits of 
said Morning Star's voyage 14,469 03 

1829. For balance now due from 
estate of said William 
Gray 34,477 45 

§84,149 31 



his assigns, he or they paying freight for the 
said goods, as per agreement endorsed hei'eon, 
without primage and average. In witness 
whereof, the master of the said barque, hath 
affirmed to four bills of lading, of this tenor 
and date; one of which being accomplished, 
the other three to stand void. Andrew M. 
Spring. Dated in Boston, May 26th, 1810." 

Indorsed on this bill of lading, was the fol- 
lowing memorandum: 

"The px'oceeds of the within cargo, amount- 
ing to thirty-five thousand two hundi'ed and 
two dollars eighty-three cents, as per invoice, 
cost, and charges, is to be Invested in Algiers, 
or some other port, (after deducting all char- 
ges, consignee's commission included, except 
freight, and premium of insurance; neither 
of which two last mentioned, charges are to 
be made on the goods,) and returned in the 
said barque Morning Star, to Boston, where 
Seth Spring & Sons (owners of said barque) 
are to receive one half the net profits there- 
on, in lieu of freight and primage, the voyage 
round. The consignee's commission to be two 
and a half per cent on the sales of the with- 
in cargo. And no commission to be charged 
in Boston, except what is paid an auctioneer. 
(Signed) Seth Spring & Sons. William Gray. 

"Dollars, 35,20283/1^^." 

(Copy of instructions on a separate paper.) 

"Boston, May 20th, 1810. Capt. Andrew M. 
Spring: The cargo which I have shipped on 
board the barque Morning Star, under your 
command, you will proceed with to Algiers, 
and a market; there sell the same for the 
most it will fetch, and, after deducting the 
charges, (except freight and primage,) and 
two and a half per cent for your commis- 
sions, invest the net proceeds in brandy, 
wines, silks, and such other goods as are 
suitable for this market, if to be obtained: 
ship the whole on board the barque, and 
return back to Boston directly. Upon your 
arrival here, the whole cargo is to be sold; 
out of which I am to receive the first cost of 
the cargo now on board, agreeable to invoice; 
and one half the profits for risque and inter- 
est money. The other half of the profits the 
owners of said barque are to have, for freight 
and primage on the cargoes out and home. 
There is to be no division of the cargo or 
profits, until the vessel returns, or the trans- 
action is closed. Upon your arrival in Algiers 
apply to our consul, Tobias Lear, Esq. and 
take his advice; if he recommends it, sell 
the cargo, and invest the proceeds as above 
mentioned; othei-wise, proceed to some other 
market, as Mr. Lear shall advise; and, as 
soon as you have completed the business, 
proceed direct for this port In case any 
unforeseen accident should take place, which, 
upon fair calculation will, or may, prove, 
that it will be for our mutual interest for 
you to alter the voyage, you have liberty to 
do it. Annexed, you have a list of my cor- 
respondents, through whom you may for- 
ward yomr letters to me. ComT»itt»*ng you 
to Almighty Protection, and wisning you a 
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prosperous voyage, I am your friend, (Sign- 
ed) William Gray." 

"Received the original of the preceding in- 
stnictions, whicli I promise strictly to ob- 
serve and follow. (Signed) Andrew M. 
Spring." 

' The vessel sailed on the voyage, and ar- 
rived at Algiers. Part of the cargo was 
there sold, and the proceeds partly remitted 
to London, on account of Gray, and partly 
invested in oil on the return voyage, and de- 
livered to Gray. The other part of the car- 
go was seized by the Dey of Algiers, and res- 
titution of the amount of the value thereof 
was not received hy Gray until 1817. The 
account was founded upon the transactions, 
as the plaintiffs considered them to be, at 
the final close of the adventure, and the re- 
ceipts of all the proceeds by Gray. The par- 
ticulars are not deemed important, farther 
than as they appear in the account annexed. 

Upon the opening of the case by Shepley, 
for the plaintiffs, it was objected by Nichols 
and Webster, for the defendants, that the 
plaintiffs had not sustained their replication, 
and that the special contract and breach, so 
put in evidence, were not matters of account 
between merchant and merchant, within the 
purview of the statute. 

In support of the objection, Nichols and 
Webster argued as follows: 

To all tlie demands of the plaintiffs in this 
suit, we have pleaded, first, the general is- 
sue; and secondly, the statute of limitations. 
To this second plea, the plaintiffs have re- 
plied, merchants' account, and upon this rep- 
lication we are also at issue. For the pm*- 
pose of avoiding the labour of ascertaining, 
whether the defendants are at all indebted, 
Of if indebted, to what extent, we move the 
fourt, upon the second issue, to direct the 
Jury, that upon the plaintiffs' own showing, 
tlieir cause of action is not excepted by the 
(•lause of the statute in respect to mer- 
chants' accounts. 

It is admitted by the plaintiffs, that their 
claim is wholly founded on a contract of af- 
freightment, endorsed on the bill of lading, 
which has been read. The question then is, 
whether this claim arises from "such ac- 
counts as concern the trade of merchandise 
between merchant and merchant, their fac- 
tors or servants." It is agreed, that there is 
no item of the plaintiffs' account within six 
years. And it is a grave question, whether 
there should not be some item within that 
time, even in the case of merchants' ac- 
counts, in order that they should be saved 
out of the general operation of the statute. 
The affirmative of this question is held in 
England, as appears by the case of Barber 
V, Barber, 18 Yes. 286; and also in New 
York, in Coster v. Murray, 5 Johns. Oh. 522. 
It was decided otherwise, in the case of 
MandevUle v. Wilson, 5 Cranch [9 U. S.] 15. 
But the point does not appear to have been 
at all discussed in that case; and we sup- 
pose that the supreme court of the United 



States would be still willing to consider it as 
an open question. We are aware, that in 
the supreme courts of Massachusetts and 
Slaine the law is held in conformity witli 
the decision in Mandevilie v. Wilson. Bass 
V. Bass, 6 Pick. 362; Davis v. Smith, 4 
Greenl, 2&2. But in the case in 4 Greenl. 
it was not the point before the court; and in 
that in 6 Pick., the court admits, that there 
is a great diversity of judicial opinion on the 
subject. 

We do not, however, propose to discuss the- 
point here; as we suppose, that this court 
will feel bound by the opinion expressed by 
the supreme court of the United States, till 
it shall be reversed in the same court. Tak- 
ing it tlien for granted, that it is not neces- 
sary, that any item of the plaintiffs' demands 
should be within six years; if in other re- 
spects they are within the exception of the 
statute, the question is, whether this ex- 
ception is at all applicable to such demands. 

In order to ari'ive at the true meaning of 
this clause of the statute, we should consider, 
what were the probable reasons, which in- 
fluenced the legislature in enacting it. It is 
well known, that merchants, having mutual 
dealings, frequently suffer their accounts to 
remain open for a great length of time; each 
anticipating further advances, by which tlie 
balance, from time to time, will be changed. 
It would be perfectly reasonable, that such 
accounts should not be considered within the 
general operation of the statute, upon the 
principle of there being a trust and confidence 
between the pailies, that while the accounts 
remain open and unliquidated, no inference 
is to be drawn from the mere lapse of time, 
against the justice of the demands of either 
party. It would seem, therefore, that the ac- 
counts referred to in the statute were open 
and current accounts between merchants, 
having dealings together as such; and that 
there should be a chain of dealings, and not 
a single transaction, which, from the nature 
of the case, was to be settled without pass- 
ing into an account. There must be a mutual 
and reciprocal credit given, a real mutuality 
and reciprocity existing in fact, and not 
merely in form. The actual ease is toije re- 
garded, under whatever form it be presented. 
If there have been mutual advances of goods 
or money, these may form the basis of mer- 
chants' accounts, and be within the exception 
of the statute, however informally the ac- 
counts may have been kept. If, on the other 
hand, there is no reciprocity in fact, no in- 
genuity of a party in throwing his demand 
into the form of an account, will enable him 
to evade the operation of the statute. For 
every transaction may be stated in the form 
of an account of debtor and creditor, and 
this principle is the basis of the whole sys- 
tem of book-keeping by double entry. The 
claim of the plaintiffs must be directly 
founded upon, and necessarily arise from, 
accounts. It must be a case, where, accord- 
ing to the old decisions, an action of ac- 
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' count must tie brouglit, or, accoraing to tlie 
later decisions, an action of assumpsit, 
founded upon accounts. 

In the next place -we contend, that the ex- 
ception in the statute applies only to "such ac- 
counts as concern the trade of merchandise." 
It must be a direct concern of trade; as, 
where one person entrusts another with his 
property to merchandise with, and to accoimt 
for the proceeds; in which case, the person 
•eutmsted is bound, without any limitation of 
time, to render an account of the property. 
But w^hoever renders services to another, in 
respect to his property, in any other manner 
than in the way of trade or traffic, whether 
it be under a special conti"act or otherwise, 
he must bring his action for those services 
within the period prescribed by the statute, or 
his demand will be barred. If it be merely 
a contract by the owner of goods, to pay an- 
other for certain seiTices in respect to the 
goods, whether for ti-ansporting them, insuring 
them, or laying out work and labour upon 
them in any way; this is not the sort of trade 
which is contemplated by the statute. These 
principles are supported by authority. Web- 
ber V. Tivill, 2 Saund. 124. Declaration for 
goods sold, and insimul eomputassent; held, 
that though the dealing between the parties 
concerned merchandise, and was between 
merchants, yet that was no reason, why it 
should be excepted out of the statute; for if 
it should, by the same reason every contract 
between merchants would also be excepted, 
which was not the intention of the statute. 
Accounts between merchants only are except- 
ed, and not contracts likewise. Cotes v. Har- 
ris, Esp. N. P. 14, Bun. N. P. 149. The ex- 
ception in respect to merchants' accounts ap- 
plies only to cases of mutual accounts. This 
case is confirmed by that of Cranch v. Kirk- 
man, Peake, 121. The following eases also 
support the doctrine, that the action must be 
founded upon accounts relating to the trade of 
merchandise, and that the accounts must be 
mutual; Ramchander v. Hammond, 2 Johns. 
200; Coster v. Murray, 5 Johns. Ch. 522; 
Murray v. Coster, 20 Johns. 576; Ingram v. 
Sherard, 17 Serg. & R. 347; Foster v. Hodg- 
son, 19 Yes. ISO. 

Let us tiy the present case by the foregoing 
rules. In the defendants' books, there is no 
account whatever between the parties. But 
the plaintiffs say, that in these books, an ac- 
count is opened with the "adventure in the 
barque Morning Star;" in which the adven- 
tm-e is charged with all sums expended on ac- 
count of it, and credited with the proceeds 
of the goods belonging to it; that the plaintiffs 
being entitled to half the profits of this adven- 
ture, they are interested in it as copartners, 
and that it is the same thing as if the account 
was with them directly; that in order to as- 
certain how much, if any thing, is due to the 
plaintiffs, it is necessary to go into a minute 
account of the voyage; and that, therefore, 
their claim is founded upon accounts between 
merchants relating to the trade of merchan- 



dise. It is true, that Mr. Gray had in his 
books an account with this adventure. But 
he had a similar account with every other ad- 
venture belonging to him. This adventure 
was, at all tunes, Mr. Gray's sole property; 
and the mere circumstance, that he was to al- 
low the plaintiffs half the profits in lieu of 
freight, did not give them an interest in the 
adventure as copartners, or afford any proof, 
that there were mutual accounts between the 
parties. As the account is stated in defend- 
ants' books, it is neither in form, nor sub- 
stance, a mutual account between Gray and 
Spring; but an account between a part of Mr. 
Gray's sole property, and sundry other per- 
sons or accounts. It is merely a convenient 
mode of ascertaining a result; and this form is 
adopted, because no ti-ansaetion can be re- 
corded in a merchant's books, kept in the 
Italian piode, in any other form than that of 
an account. If a merchant buys a bale of 
goods for himself, which he pays for in cash, 
this transaction is stated in his ledger in the 
form of an account of debtor and creditor. So 
if he loses his goods by fire or otherwise, he 
states the loss in his books in the form of an 
account. But such ti'ansactions can, in no de- 
gree, be understood as relative to the subject 
of accounts between merchant and merchant, 
so as to take the claim of any third person 
against him, on aecoimt of those goods, out of 
the statute of limitations. If this mode of 
stating an account would bring the plaintiffs' 
demand within the exception of the statute, 
then the same transaction would be a mer- 
chant's account or otherwise, not according to 
the real state of facts, but according to the 
peculiar skill of the accountant. 

But the plaintiffs say, that in their books 
there is a cun-ent account between the parties, 
in which Mr. Gray is credited with the cost 
of the goods shipped, and with half the profits 
of the voyage, and charged with the proceeds 
of the goods,, by which a large balance is de- 
duced in their favour. This, we say, is an in- 
correct mode of stating the account, inasmuch 
as it is admitted, that the whole claim rests 
on the contract of affreightment; so that the 
relation of debtor and creditor is confounded 
with that of bailor and bailee, and the party is 
charged and credited with his own goods. 
There is no mutuality of accounts in this case. 
Supposing, what we allege to be the fact, that 
instead of a profit, there had been a loss on 
the voyage; then, upon the principle of mu- 
tuality, the plaintiffs would be liable for their 
proportion of this loss. But to this, they 
would of course object, as being no part of 
their contract. 

In the next place, we think it very clear, 
that the claim of the plaintiffs is not founded 
upon any accounts relating to the trade of 
merchandise. It is founded on a simple, and 
not uncommon contract of carriage, and on a 
single transaction. The demand is merely for 
freight. It was no part of the contract that 
the plaintiffs should trade with the goods, but 
simply carry them as bailees. This is no more 
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a case of merchants' accounts relating to the 
trade of merchandise, than if it were a de- 
mand for an average loss hy fire or other ac- 
cident, nnder a policy of insurance. In that 
case, it might be necessary to go into a state- 
ment of accounts to ascertain the amount of 
the average. But that would not constitute 
such an account as is contemplated by the 
statute. It is true, if the loss were adjusted, 
and the assured should charge the assurer by 
consent, with the liquidated amount in account 
cuiTent, this might form an item of merchants' 
accounts, if connected with other dealings in 
the way of ti-ade, like an old balance carried 
forward into a new running account. But till 
the loss is adjusted, the claim is wholly under 
the specific contract in writing; and so here, 
the claim is wholly imder the contract on the 
back of the bill of lading, and not upon any 
accounts in relation to the trade of jnerchan- 
dise. If the sum due upon this contract could 
be made the subject of merchants' accounts, 
the same might be done with a note of hand, 
or any other mercantile contract. It is well 
known, that merchants are in the habit of 
stating accounts in their ledgers with notes re- 
ceivable. But it never occurred to any one, 
that such entries constituted accounts between 
merchant and merchant relating to the trade 
of merchandise, so as to save those notes from 
the operation of the statute. 

The plaintiffs further contend, that they 
stand not only in the relation of carriers, but 
of consignees, or factors; for the goods are 
consigned to Andrew M. Spring, one of the 
parties, for sale, and the proceeds of the sale 
are to be re-invested and brought home to ilr. 
Gray, in the Morning Star; that consecfuently, 
the plaintifi!s are accountable for the sale of 
the goods, as well as their transportation. 
This we deny; for though Andrew M. Spring 
is consignee, it is by a totally separate con- 
tract from that of the plaintiffs as carriers, and 
a distinct compensation is to be paid to him in 
his separate capacitj'. The plaintiffs are. there- 
fore, in no way answerable for his fidelity in 
this respect 

On the whole, we submit to the court with 
great confidence, that both upon principle and 
authority, the claim of the plaintiffs is barred 
by the statute of limitations, and that there is 
no pretence for considering it within the ex- 
ception as to merchants' accounts. 

Mr. Shepley, for the plaintiffs, argued in 
reply; 

The clause in the Maine statute, relied 
upon by the plaintiffs, is in these words: 
"All actions of account and upon the case, 
other than such accounts as concel^Q the 
trade of merchandise between merchant and 
merchant, their factors, or servants." These 
words are an exact transcript from the stat- 
ute of 21 Jac. I, c. 16. "Such accounts as 
concern the trade of merchandise between 
merchant and merchant, their factors or 
servants," are excepted out of the statute; 
and the rights of the parties remain the 
same, as if the statute had not been en- 



acted. At least, this would seem to be the 
decision of a mind, unbiassed by constioie- 
tion or authority. There is nothing in the 
language of the statute, that resti-ains the 
exception to accounts, that are not stated; 
or to mutual accounts. They must be "ac- 
counts"; but it is quite certain, there may 
be accounts, which are confined to one of 
two parties interested in them; and it is 
equally clear, that these accounts may 
"concern the trade of merchandise." Does 
the phrase, "between merchant and mer- 
chant," imply, that the accounts must be 
entered on the books of each, or tliat there 
must be debts and credits on each side? 
May there not be dealings between mer- 
chant and merchant, and yet all the items 
of the dealings be on one side, in the ac- 
count, or entry of them on books? It is 
not admitted, tiiat the exception, when freed 
from the pressure of constructive cases, re- 
quires, that there should be even more than 
one claim or item of account; or that there 
should be any item within six years before 
action brought; or that the accounts, or 
claims, or dealings, should be placed in books 
I of so many lines of writing. It is sufficient, 
that there is an account, or item of account. 
The plural, "accoimts," was not used to des- 
ignate a plurality of claims in each case; 
but because in designating the dealings, or 
claims, or accounts, between merchant and 
merchant, the plural is necessarily used to 
determine the character of the claim to be 
excepted. The account or claim must be 
between merchant and merchant, and must 
"concern" the trade of merchandise. It is 
not necessary, that it should be for a sale or 
purchase of merchandise. It is enough, that 
it arises out of, or "concerns," the trade of 
merchandise. It may be any claim, which 
naturally and usuq,lly results from the trade 
of merchandise, because it wiU then "con- 
cern" it. Where is the foundation in the lan- 
guage of the statute for all the decisions de- 
claring, that the accounts must not be stated 
accounts; and that they must be mutual ac- 
counts; and that some item must be within 
six years; but in the ingenuity of counsel, 
and of the courts, in undertaking to deter- 
mine what the statute should be, reasoning 
from the mischiefs, which they supposed the 
enacting power intended to remedy, instead 
of examining and deciding what the statute 
really was? This mode of construing the 
statute of limitations in all its parts unfor- 
tunately commenced early; and continued to 
be acted upon until the statute was nearly 
repealed. The supreme court of the "United 
States has been forward in restoring it; and 
the same mode of reasoning and of deciding, 
which nearly destroyed the whole statute, has 
greatly limited and impaired the exception re- 
lating to merchants' accounts; and the same 
course of reasoning and deciding, which re- 
stores the statute to its original meaning and 
vigour, will also restore the exception. And 
the exception should be as fully restored and 
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relieved from the weight of authority, as the 
general provisions of the statute. Although 
it is helieved, that such would he the legiti- 
mate construction of the statute, the plain- 
tiffs' claim may he brought within the excep- 
tion, as understood in the constructive cases. 
These cases are: 

(1) A class of eases deciding, that stated ac- 
counts are not within the exception.' "Webher 
V. Tivill, 2 Saund. 122; Scudemore v. White, 
1 Vern. 456; Ohievlyv. Bond, 4 Mod. lOo; 
Welford v. Liddel, 2 Yes. Sr. 400; Farrington 
V. Lee, 2 Mod. 311. 

(2) Another class decides, that the excep- 
tion extends only to "mutual accounts" and 
"reciprocal demands." Cotes v. Harris, Bull. 
N. P. 149; Cranch v. Kirkman, Peake, 121; 
Catling V. Skoulding, C Term R. 189; and 
Ingram v. Sherard and Coster v. Murray, cit- 
ed by opposite counsel. 

(3) The eases of Catling v. Skoulding and 
Cranch v. Kirkman decide also, that the ex- 
ception extended to other persons' accounts, 
than merchants, although the words of the 
statute are expressly so limited; and although 
it had been before held to extend to none but 
merchants, in cases, Sherman v. Withers, Ch. 
GSLS. 152; Farrington v. Lee, 1 Mod. 270. 

Having proceeded so far as to extend the 
exception to other accounts than those of mer- 
chants, it became necessary to place restric- 
tions and limitations upon the exception; or 
the whole statute would, in efEect, be repeal- 
ed. There is, therefore, found— 

(4) Another class of cases having a ten- 
dency, more or less direct, to show, that there 
must be some item of account within six 
years before action brought, to bring them 
within the exception. Welford v. Liddel. 
[supi-a]; Jones v. Pengree, 6 Ves. 5S0; Duff 
V. East India Co., 15 Ves. 199; Bai-ber v. Bar- 
ber, 18 Ves. 286; Foster v. Hodgson, 19 Ves. 
180; Union Bank v. Knapp, 3 Pick. 112. 

It will be difficult for any well balanced 
mind to examine the statute in the absence of 
all previous construction and authority, and 
find any ground whatever, for making a dis- 
tinction between accounts partly more, and 
partly less, than six years standing; and all 
other accounts between merchant and mer- 
chant concerning the trade of merchandise. 
Such, a construction introduces a limitation 
into the exception, almost as destructive of its 
original design, and as subversive of its lan- 
guage, as a class of repudiated cases has for 
a long time been, of the statute itself. The 
supreme court, in Slandeville v. Wilson, 5 
Cranch [9 U. S.] 18, withstood this annihila- 
tion of the exception. And it has been fol- 
lowed by the supreme court of Maine, in Da- 
vis V. Smith, 4 Greenl. 292; and by the su- 
preme court of Massachusetts, in Bass y. 
Bass, 6 Pick. 362. It is hoped, that the 
courts, in restoring the statute, and relieving 
it from a load of constructive cases, will also 
restore the exception, and afford it a like re- 
lief. And, as the United States courts may 
be regarded as returning first from cases to 
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common sense, in construing the statute, it 
may be hoped they will do the same for the 
exception now under examination. 

The evidence introduced exhibits an account 
on the plaintiffs' books, crediting the deceas- 
ed with the outward cargo, and charging the 
return cargo, with some other items. Mr. 
Gray's books do not charge the plaintiffs; but 
the charges are made, and credits given, un- 
der the name of adventm-e by the barque 
Morning Star. There is no item within six 
years. There is a special agreement as the 
basis of these accounts, out of which they 
arise. The evidence shows, that both parties 
were merchants; and if these are such ac- 
counts, as the statute contemplates, they are 
undoubtedly accounts between merchant and 
merchant, their factors, or servants. It is the 
subject matter, and not the foi-m, of the ac- 
counts or claims, upon which the statute acts. 
If the subject matter is of a character to be 
aptly described under the term "accoimts," it 
is sufficient to answer that part of the descrip- 
tion. Now the subject in litigation here is 
the transportation of a cargo from this countrj' 
to a foreign country; a disposition or sale of 
such cargo there; the investment of the pro- 
ceeds in a return cargo; the re-shipment and 
return of that cargo; and a sale of it here, 
to ascertain the profits of the whole adventure. 
From such transactions, there must arise ac- 
counts; and such accounts as would seem to 
be within the exception of the statute; and 
such accounts as must be within the reasoning 
and policy, which occasioned the introduction 
of the exception. For it is obvious, from the 
disasters to w^hich such adventures are sub- 
jected, that many years might elapse, before 
the final aeount of profit or loss could be made 
up. The evidence now introduced shows, 
that the accounts in this case could not have 
been settled for more than eight years after 
■the contract; and the same causes might 
have postjwned a settlement many years 
more. If these are accounts between mer- 
chant and merchant, are they not such ac- 
counts as "concern the trade of merchan- 
dise"? 

The argument of the defendants is. that 
the accounts do not concern the trade of 
merchandise, but only the carriage or 
freight of merchandise. This is not admit- 
ted to be the proper consti-uction of the con- 
tract. But suppose it were so, that the only 
obligation imposed upon the plaintiffs, was 
the carriage of the merchandise. Still, the 
eonti*act contemplates the sale of the cargo; 
the re-investment of it, and the sale of the 
retui-n cargo by some person, to accomplish 
the transaction. And until all this takes 
place, the accounts could not be made up; 
and the result could be obtained only by an 
examination of all the accounts arising from 
all these various transactions. The plain- 
tiffs, therefore, had an interest in these ac- 
counts, by whomsoever they might be kept. 
They must have a right of examination into 
them. And if they were not to exercise any 
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agency in the sales, the accounts of such 
sales must be accounts between the Darties; 
and they would be accounts "concerning the 
trade of merchandise." And the words of 
the statute would include such accounts. 
They would still be accounts between mer- 
chant and merchant, and in which both 
would be interested to establish their rights, 
and would be accounts "concerning the 
trade of merchandise." If, therefore, the 
true construction of the contract does ex- 
clude the plaintiffs from all responsibility 
respecting the sale of the property, it does 
by no means follow, that the accounts, 
which arise out of the sale, as well as trans- 
portation bf the cargo, and expenses upon it, 
may not be accounts "concerning the ti-ade 
of merchandise." 

Accounts between merchant and mer- 
chant, their factors or servants, may obvi- 
ously be such as concern the trade of mer- 
chandise, and not arise out of sales or pur- 
chases. One merchant may employ another 
at a foreign port to receive goods, pay 
freights on them, enter and pay duties on 
them, reship them to another port, pay 
wharfage, storage, insurance, &c.; and his 
compensation for his services may be agreed 
to be, on the profits of the adventures. Can 
there be a doubt, that such accounts would 
be within the words of the statute, and 
within the spirit of it? And would they not 
be liable to great delay in their settlement, 
and be within the class of claims, for the 
protection of which the exception must be 
supposed to have been introduced? Mer- 
chants' accounts, as well as those of their 
factors, or sei-vants, must, in the common 
transactions of business, be made up of 
many items and claims, which do not arise 
from the sale or purchase of merchandise; 
and is the constraction of the statute to be 
such, as would include in the exception a 
part of their accounts, and leave out other 
parts? Such a construction would ill accord 
with the liberal construction given to laws 
in relation to mercantile subjects. The con- 
tract is regarded as a mere contract of af- 
freightment, by the defendants; and An- 
drew il. Spring as consignee, and responsi- 
ble to Mr. Gray, as such, under a different 
contract from that of Seth Spring & Sons, 
The plaintiffs regard the whole as one eon- 
tract, both on the back and in the bill of 
lading, and consider the whole together, as 
carrying into effect the agreement between 
the parties. They consider one of the in- 
ducements to make the contract on the back, 
to have been, the employment of one of 
their firm to make the sales and purchases 
abroad; together with the compensation to go 
to him as stipulated in the agi-eement, two 
and a half per cent commissions. "The 
proceeds of the cargo is to be invested in 
Algiers, or some other port," "and returned 
in the barque Morning Star, to Boston, where 
Seth Spring & Sons are to receive one half 
the net profits thereon, in lieu of freight and 
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primage, the voyage round." "The consignee's 
commission, to be two and a half per cent 
on the sales of the within cargo." The con- 
signee is bound by the agreement on the 
back of the bill of lading, and must act in 
obedience to it; for he is a party to it, as 
one of the firm of Seth Spring & Sons. 

Acting under that agreement, and bound 
by it, signed by all the parties, he is an 
agent of all, and not of Gray only. The 
pi-oper effect of all the papers being, to 
make him the common agent of all interest- 
ed in the sale, and investment of the cargo. 
"The proceeds are to be invested" by whom? 
By him, who is appointed assignee by con- 
sent of all; by him, who is himself inter- 
ested as a partner in one house, and who 
acts in the capacity of master* of the vessel, 
and representative of that house, and con- 
signee of the cargo. His accounts and pro- 
ceedings are the accounts and proceedings 
of the parties themselves, who are interested 
in them. If the transaction does not con- 
stitute a partnership, as respects this par- 
ticular adventure, which the plaintiffs think 
may be the truth in relation to it, still it 
does constitute a joint interest in the sales, 
I investment abroad, and final sales, and in 
j all accounts arising out of them. The ac- 
j counts may be looked upon as accounts be- 
1 tween a merchant and his factors or serv- 
ants. The plaintiffs must have been as 
; much interested in these accounts, as the 
servant of a mercantile house sent out to do 
j Its business in a foreign country, and having 
I no interest in the property entrusted to him, 
I other than the special property of a bailee; 
' and such a servant's accounts seem to be 
i within the exception in the statute. In 
I whatever light the accounts may be viewed, 
there will be found the same reasons for 
considering them within the exception on 
account of the risk, delay, and impractica- 
bility of an early settlement, as apply to the 
open accounts of sales of merchandise be- 
tween merchant and merchant. 

STORY, Circuit Justice. The present case 
in the actual posture, in which it is present- 
ed to the court, resolves itself purely into a 
question of law; and has, accordingly, been 
£0 argued by the parties. And I shall at once 
proceed to declare the opinion, which I have 
formed on the point, and if the parties are 
dissatisfied with it, it is a great consolation 
to me, that the a^nount in controversy is suf- 
ficiently large to enable them to have it re- 
vised by the supreme court upon a bill of ex- 
ceptions. 

I own myself to be one of those, who con- 
sider the statute of limitations a highly bene- 
ficial statute, and entitled, as such, to receive, 
if not a liberal, at least a reasonable con- 
struction, in furtherance of its manifest ob- 
ject. It is a statute of repose; the object of 
which, is to suppress fraudulent and stale 
claims from springing up at great distances 
of time, and surprising the parties, or their 
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representatives, ■when all the proper vouchers 
•and evidences are lost, or the facts have be- 
come obscure, from the lapse of time, or the 
-defective memory, or death, or removal of 
•witnesses. The defence therefore, -which it 
puts forth, is an honorable defence, -which 
does not seek to avoid the payment of just 
claims and demands, admitted no-w to be due; 
but which encounters in the only practicable 
manner such as are ancient and unacknowl- 
edged; and, whatever may have been their 
original validity, such as are now beyond 
the power of the party to meet, with all the 
proper vouchers and evidence to repel them. 
The natural presumption certainly is, that 
claims which have been long neglected, are 
unfounded, or at least, are no longer subsist- 
ing demands. And this presumption, the 
■statute has erected into a positive bar. There 
is wisdom and policy in it, as it quickens the 
diligence of creditors, and guards innocent 
persons from being betrayed by their igno- 
rance, or their over confidence in regard to 
transactions, which have become dim by age. 
Yet 1 well remember the time, when courts 
■of law exercised what I cannot but deem a 
most unseemly anxiety to suppress the de- 
fence; and when, to the reproach of the law, 
.almost every effort of ingenuity was exhaust- 
ed to catch up loose and inadvertent phrases 
from the careless lips of the supposed debtor, 
to construe them into admissions of the debt 
Happily, that period has passed away; and 
judges now confine themselves to the more 
-appropriate duty of construing the statute, 
rather than devising means to evade its oper- 
4ition, 

It appears to me also, that it is the duty of 
the court to adhere to the very terms of the 
statute, and not, upon imaginary equitable 
considerations, to escape from the positive 
•declarations of the text. No exceptions ought 
to be made, unless they are found "therein; 
and if there are any inconveniences or hard- 
ships growing out of such a construction, it 
is for the legislature, which is fully compe- 
tent for that purpose, and not for the court, 
to apply tlie proper remedy. The statute of 
limitations of Maine (Laws 1S21, c. 62; enacts 
that "all actions of account and upon the 
case, other than such accounts as concern the 
trade of merchandise between merchant and 
merchant, their factors, or servants, &c., shall 
be commenced and sued, &c. within six years 
next after the cause of such actions and suits, 
•and not after." The statute is pleaded in bar 
of the present suit, and the replication is, 
that it is a ease of "merchants' accounts" 
within the exception, upon which the parties 
.are at issue. And the question is, whether the 
facts prevent a case within the exception of 
merchants' accounts in the statute. The 
Maine statute is a mere transcript on this 
head of tliat of 21 Jac. I. c. 16. Upon that 
statute, an early doubt arose whether any 
other actions than actions of account were 
within the exception. The earliest decisions 
-confined the exception to mere actions of ac- 



count, which were at that time the common 
remedy for unsettled accounts. So it was 
held in Farrington v. Lee, 1 Mod. 269, 2 Mod. 
312, and for a considerable time afterwards. 
Chevely v. Bond, Carth. 226, 4 Mod. 105; 1 
Show. 341; Martin v. Delboe, 1 "iMod. 71. 
But the doctrine is now well established, that 
it applies to actions of assumpsit, as well as 
of account. See 2 Saund. 125, etc., and notes 
6 and 7 of Serg. Williams; Peake, 164; Man- 
devUle v. Wilson, 5 Granch [9 U. S.] 15. The 
exception was undoubtedly made for the ben- 
efit of merchants, and probably had principal- 
ly in view cases of foreign trade, carried on 
through the instrumentality of factors and 
agents; for there was at that time very little 
inland commerce in the kingdom of England. 
In the com'se of such transactions, accounts 
would naturally arise, which, from the dis- 
tance of the parties, might remain unsettled 
for many years. In Webber v. Tivill, 2 
Saund. 125, .Tones, who argued for the defend- 
ant, and whose argument was adopted by 
the court, said, — "The reason was, because it 
often happens that merchants, who are as 
partaex's, or hold correspondence one with the 
other in sevei-al parts of the world, may have 
accounts current between them for several 
years before they have an opportunity of 
meeting to state their accounts, and there- 
fore the statute does not mean to limit their 
accounts." Every part of the exception is 
equally material; and it is not sufficient, that 
a plaintiff brings himself within one part of 
the description, if all pai-ts are not applicable 
to him, in the predicament in which he stands 
before the court. He must by his replication 
aver, that it is a case of accounts; of ac- 
counts, which concern the trade of merchan- 
dise; of accounts between merchant and mer- 
chant, theh' factors, or servants. 

In the first place, it must be a case of ac- 
counts. The saving, as has been justly re- 
marked long ago, is not of actions, but of 
accounts. Webber v. Tivill, 2 Saund. 125; 1 
Mod. 269, 270. The statute did not mean to 
except actions generally, between merchants, 
&c., but only such actions as respected ac- 
counts. This is the natural interpretation of 
the text, and it is confirmed by the preceding 
words; for the action of account, out of which 
the exception is carved, is founded solely on 
cases lying in account. The case, therefore, 
must be such as is properly matter of ac- 
count, and not any special contract, which 
the party may afterwards- throw into the 
shape of an account. The action of account 
at the common law lay only against bailiffs, 
receivers, guardians, and partners in trade, 
and other persons standing in the like rela- 
tion, who- received goods, merchandises, mon- 
ies, &c,, of the other party, to render an ac- 
count thereof. But it was never supposed, 
that a special contract, which might alter- 
nately require an examination of accounts, 
or might be pressed into that shape, was with- 
in the reach of the exception. We must un- 
derstand the statute in its obvious sense, as 
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saving accounts proper;- tbat is, such as con- 
sist of debits and credits, properly arising in 
account, and not as saving all cases, wliere 
one man is accountable to another for his per- 
formance or non-performance of a special 
contract. That was so decided in Chevely v. 
Bond, Garth. 22G, where a suit was bx-ought 
on a bill of exchange, and there was a repli- 
cation, to a plea of the statute, of merchants' 
accounts. But the court held, that bills of 
exchange for value received, are not such 
matters of accounts as are intended by the 
exception. The ti'ue object was to sai'e such 
accounts only, for which an action of account 
would lie. It may be necessary in many 
cases, to make out an account, in order to de- 
cide a claim arising upon a contract; but 
that will not make it a matter of account. 
For instance, in ascertaining a partial loss, 
or average upon a policy of insurance, an ac- 
count may be necessary; but no one supposes 
that would, as between the assured and the 
underwritei", constitute a case of "merchants' 
accounts" within tlie statute. 

Then, under what circumstances does the 
exception apply to accounts? Does it applj' 
to all matters properly and originally mat- 
ters of account, without reference to the 
question, whether they have been stated, or 
closed, or are now open and current? The 
language of the statute is "accounts" gener- 
ally, without any qualifying adjunct But 
it has been held from the earliest times, 
that the exception does not apply to stated 
accounts. It was so decided in Webber v, 
Tivill, 2 Saund. 125, and that decision has 
never, on this point, been departed from. 
See Sandys v. Blodwell, W, Jones, 401; Mar- 
tin v. Delbo, 1 Sid. 4Go, 1 Mod. 70; 1 Vent. 
89; 1 Lev. 298; Farrington v. Lee, 2 Mod, 
311, 312, 1 Mod, 268; Chievly v. Bond, 4 Mod. 
105. The ground of that decision was, that 
as soon as an account is stated, and a bal- 
ance agreed, it becomes a dead debt; and for 
this an action of debt will lie; and by parity 
of reason, an action of assumpsit also. It 
may also be illustrated by considering, that 
where an account has been stated between 
the parties, an action of account no longer 
lies (Com. Dig. "Accompt," E, 3; Godfrey 
V. Saunders, 3 Wils. 73, 94; Fitzh. Nat. Brev. 
117, and note d), for the defendant may then 
plead quod plene computavit; and yet it is 
plain, that the exception was intended to be 
carved out of cases, for which an action of 
account lies, otherwise it would be nugatory. 

Then again, does the exception apply to 
accounts closed, or only to accounts cun-ent? 
It may be admitted, as was decided in the 
ease of Mandeville v, Wilson, 5 Cranch [9 
U. S,] 15, that an account closed by a cessa- 
tion of dealings between the parties is not 
an account stated. But that does not dis- 
pose of the question; for it is still open to 
consideration, whether any but current ac- 
counts are within the exception. Upon this 
point the authorities, both in England and 
America, are not uniform. The decision In 



[Mandeville v. Wilson] 5 Cranch [9 U. S.l 
15, is, that the exception applies as well to 
closed, as to cun-ent accounts. That has 
been followed by the supreme court of Mas- 
sachusetts, in Bass v. Bass, 6 Pick. 362; and 
of Maine, in Davis v. Smith, 4 Greenl. 292. 
But in an eai-lier case, Union Bank v. Knapp, 
3 Pick. 96, 112, the former com! held a dif- 
ferent opinion. See, also, Cogswell v. Dol- 
liver, 2 ilass. 217, and 5 Dane, Abr. p. 39."), 
c. 161, art. 6, § 4. 

In Sherman v. Sherman, 2 Vern. 276, E(i. 
Cas. Abr. 13, it was agreed, that though 
lapse of time might be a bar to a bill Ju 
equity for an account long after all dealings 
had ceased between the parties (see, also. 
Bridges v. Mitchell, Bunb. 217, (iilb. Eq. 224; 
Foster v. Hodgson, 19 Yes. 180); yet, that 
the statute of limitations was not pleadable, 
if it was a case of merchants' accounts. The- 
same conclusion may be deduced from other 
early cases, though some of them pixtbably 
turned upon other considerations. See San- 
dys v. Blodwell, W. Jones, 401; Martin v. 
Delboe, 1 Lev. 298, Sid. 465; 2 Keb. 674, 696, 
717. Lord Hardwicke seems at one time to 
have inclined to the same opinion. See the 
case cited in 19 Ves. 185. But his deliber- 
ate judgment in Welford v. Liddel, 2 Ves. 
Sr. 400, was, that where all accounts have- 
ceased for more than six years, the statute Is 
a bax', and the exception applies only to ac- 
counts running within the six years; and 
then the whole accoimt is saved as to ante- 
cedent items. He there said, that the ob- 
ject of the exception was to prevent dividing 
the accounts between merchants, when there- 
were I'unning accounts unsettled. This last 
opinion appears to have become, since that 
time, the prevalent opinion in England; and 
has been acted on by veiy eminent judges, not 
indeed without exception, for Lord Kenyon 
seems fo have held a different doctrine (Cat- 
ling V, Skoulding, 6 Term R. 193); but with 
such a weight of authority, as leaves little- 
doubt, that it will be adhered to. I do not 
go over the cases. They are veiy ably col- 
lected by Mr. Chancellor Kent, in his judg- 
ment in Coster v. Murray, 5 Johns. Ch. 522. 
I have travelled over the same ground, and 
find nothing to add to, or subtract from, his 
observations. His own conclusion was, that 
the statute is a bar in all cases, where the 
merchants' accounts are closed, and not run- 
ning within six years. If this case turned 
upon the point now under consideration, my 
official judgment would be controlled by the^ 
local decisions already adverted to, in Massa- 
chusetts and Maine; supported, as they are, 
by that of the supreme court of the United 
States. At the same time,' I cannot but ex- 
press a hope, that the question may be again 
re-examined, if it should ever be presented 
in any case from a state, where it is not yet 
fettered by any local authority. There is 
enough of doubt about it to justify an ample 
inquiry. See Astrey's Case, Freem. Ch. 55. 

Then, again, does the exception apply to cases 
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of account, where the account is all on one 
side, or only to mutual accounts, or eases 
Tvhere there are mutual debits and credits? 
The doctrine of Jones, in Webber v. Tivill, 2 
Saund. 125, was, that accounts between mer- 
chants only, (by which he meant mutual ac- 
counts,) and not contracts merely, were ex- 
cepted; and his argument was adopted by the 
court .In Cotes v. Hanis, Bull. N. P. 149, 
Mr. Justice Denison also held, that the excep- 
tion extended only to mutual accounts and 
reciprocal demands, ilr. Chancellor Kent, in 
Coster V. Mmxay, 5 Johns. Ch. 522, adopted 
the same doctrine; and it was confirmed by 
the opinion of Mr. Chief Justice Spencer, in 
his well reasoned opinion in the same case 
upon the appeal, 20 Johns. 57G, 582. The su- 
preme court of Pennsylvania, have followed it 
in a very recent case. Ingram y. Sherard, 17 
Serg. & "r. 347. There are, perhaps, some de- 
cisions admittiug of a different interpretation; 
but the present case does not require an ab- 
solute opinion upon this point. See Godfrey 
T. Saunders, 3 Wils. 94; ilarston v. Cleypole, 
Bunb. 213; Mai-tm v. Delboe, 1 Lev. 298; Sid. 
465. The accounts must also be "such as con- 
cern the trade of merchandise," by the veiy 
terms of the statute. It is plain, therefore, 
tliat it does not cover all accounts. What are 
accounts, which concern the trade of mer- 
chandise? It seems to me, that they are such 
as concern traflic in merchandise, where there 
is a buying and selling of goods, and an ac- 
count properly arising therefrom. Merchants 
may mutually buy and sell to each other, jund 
mutual accounts may thus arise between them. 
Factors may buy and sell for the benefit of 
their principals; and thus may have debits 
and credits in account with them. Indeed, it 
is the common duty of factors and stewards 
to keep accounts, as well of what they receive, 
as of what they pay. That the exception ap- 
plied only to the trade of merchandise was 
clearly the opinion of Lord Hardwicke, in 
Sturt V. Mellish, 2 Atlc. 612, where the ti-ans- 
action was not a buyhig or selling of mei-chan- 
dise, but the mere receipt by the defendant of 
monies, which he was authorized to receive 
from a foreign government. In Bridges v. 
Mitchell, Bunb. 217, Gilb. Eq. 224, the court 
strongly inclined to think, that accounts be- 
tween partners were not within the exception, 
as partners do not deal as merchants with each 
other, but as one merchant with others. 
Whether this doctilne as to paitners be correct 
or not, the case still shows, that the court look- 
ed to the case of a traffic in merchandise, as 
the proper foundation of the account. In Craw- 
furd v. Liddel, cited in 6 Yes. 583, where the 
bill prayed an account of transactions under 
a patent for extracting oil from tar, and a plea 
of the statute was put in with an aveiToent, 
that they were not "merchants' accounts," 
Lord Kosslyn allowed the plea as good. In- 
deed, it seems impossible to extend the excep- 
tion to any other accounts than those, which 
concern the ti'ade of merchandise, or buying 
and selling goods, without a departure from 



the sense and import of the words, equivalent 
to an entire rejection of them. 

There is yet another qualification in the ex- 
ception, and that is, that the accounts must not 
only concern the trade of merchandise, but 
he "between merchant and merchant, their fac- 
tors, or servants." Who is a merchant within 
the sense of the statute, it is not now necessary 
to consider (see Mai-ston v. Cleypole, Bunb. 
213; Bridges v. Mitchell, Id. 217; Sturt v. 
Mellish, 2 Atk. 612; Anon., Freem. Ch. 22; 
Murray v. Coster, 20 Johns. 576; 1 Mod. 270; 
2 Ch. Cas. 132; Cranch v. Kirkman, Peake, 
164; 2 Inst 379); for the parties to the present 
suit are admitted to be merchants; and the 
question is, whether the present was a transac- 
tion between them as merchants, or as mer- 
chant and factor, coming within the other de- 
scriptive words of the exception. It appears 
to me very' clear, that the present transaction 
is not a case within the exception of the stat- 
ute. It is not a case of accounts concerning 
the trade of merchandise. The plaintiils were 
not -the owners of the goods sold; but Gray 
was the sole owner. He was not their factor 
to sell or dispose of them. The goods were 
his own, and shipped on board of the vessel 
of the plaintiffs, who had no interest in them; 
but 'were merely to be paid freight according 
to the ratio of the profits made upon the ad- 
venture. There was, as between the plaintiffs 
and Gray, no trade or traffic of merchandise; 
but a mere special contract to receive half 
profits in lieu of freight. That Gray might be 
compelled to account to them for the half 
profits, so far as to ascertain the freight, does 
not bring the case within the exception. A. 
mere bailiff may be compelled to account, and 
so a bailee, or depository; but this does not 
bring the case within the exception. The mat- 
ter to be accounted for must concern the ti-affic 
of merchandise between the parties. It must 
be a case, where there arise properly debits 
and credits bet^s'een them, on sales, or pur- 
chases, of goods. Unle^ this limitation be 
adopted, the exception in the statute would 
cover all contracts, however special, between 
merchants, from which there might arise some 
accidental accountability on some pecuniary 
claim between them; a doctrine, which has 
never yet been broached, and would be sub- 
versive of the leading objects of the statute, 
the security of all persons against stale de- 
mands. Upon a special contract, hke the pres- 
ent, there is no gi-ound to assert, that an ac- 
tion of account, at the common law, would lie; 
for Gray was not chargeable either as baiUfF. 
or as receiver of the goods or monies of the 
plaintiffs. What he receiyed was for his own 
account He was not even to pay any part 
of the money, received as half profits, to the 
plaintiffs. It was all his o-ivn. He was only 
liable upon his special contract, for a sum to 
be paid to the plaintiffs in lieu of freight, equal 
to the half profits. The half profits, as such, 
did not belong to the plaintiffs; they were 
referred to only as a mode of ascertaining the 
amount of freight, which, might become due. 
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It has been argued, that the plaintiffs and 
Gray were paitners in the ti*ansaction, because 
ihej' were to divide the profits. But it is clear, 
that no partnersliip was contemplated between 
them. They Avere not to divide the profits as 
such. But the profits were merely a mode 
of ascertaining the compensation for freight. 
And it has been often held, that such a case 
does not constitute a partnership. Gow, Partn. 
19, 20, etc.; Rice v. Austin, 17 Mass. 197, 20G. 
It has been argued, that the master, being the 
(lonsignee of Gray, may be deemed a factor; 
nnd that all the plaintiffs are liable, as his co- 
factors or joint contractors, for his acts as 
factor. But the case is not so. The contract 
with the plaintiffs as ship-owners, for" the ship- 
ment of the cargo on half profits in lieu of 
freight, did not bind them for the acts of An- 
drew ai. Spring, as factor of Gray, although 
he was one of the owners. The contract be- 
tween him and Gray, as consignee, was as 
distinct, as if he had not been a part owner 
or master of the vessel. The ship-owners, as 
such, are only liable for the acts of each other 
as ship-owners, and of the master, as master. 
If another character or agency is superinduced, 
the acts of the party in that character ai-e res 
inter alios acta, and they are in no wise re- 
sponsible therefor. The acts of Andrew M. 
Spring, as factor, did not affect the other 
plaintiffs with any responsibility, or create 
a. privity with him in that character. If the 
present case can be maintained as a case of 
accounts within the exception, then in all 
oases of special contract, where by any in- 
genuitj' an account may be raised, or where 
there may arise collaterally, any form of ulti- 
mate accountableness, all security from the 
statute is gone. The statute may be evaded at 
the option of the party. He has only to change, 
not the form of his remedy, but the form of 
his declai-ation, to declare upon an indebitatus 
assumpsit upon an account, instead of declar- 
ing specially in assumpsit upon the original 
contract, and the bar of the statute is demol- 
ished. In the present case, if the plaintiffs had 
declared in assumpsit upon the special con- 
ti'act according to the facts, the statute would 
have been a perfect bar to such a declaration; 
for, (as was justly observed by Jones, in the 
argument in 2 Saund. 125,) the exception is not 
of contracts, but of accounts. By declai-ing in 
the shape of an indebitatus assumpsit, upon 
an account arising upon the very same con- 
tract, and the veiy same facts, according to 
the argument pressed upon the court, the bar 
is defeated. Thus, the original contract is, 
or may be, extinguished, when it is specially 
set up as the foundation of a suit; and yet it 
will be deemed to subsist as a perfect title, 
when it is introduced collaterally, though it 
then constitutes the sole foundation of the suit. 
It will be dead in form and substance as a con- 
tract, but will revive in form and substance 
as an account. If these difficulties could be 
overcome, {and to me they seem insuperable,) 
the other considerations above alluded to would 
be of very great weight. Here, the account, 
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if any, was closed more than six yeai-s; it 
was not mutual; but all on one side. It was a 
single ti-ansaction, and open to all the objec- 
tions, which weighed so strongly in Ckister v. 
Murray, 5 Johns. Ch. 522; 20 Johns. 576, 582. 

My judgment is, that the case established 
in evidence by the plaintiffs, is not sufficient 
to support the replication of merchants' ac- 
counts, and that the jury ought to find that 
issue for the defendants. 

The district judge concurs in this opinion, 
and a direction will therefore be given to the 
jury accordingly. 

The jury gave a verdict for the defendants 
upon the issue upon the replication; and gave 
no verdict upon the gejieral issue, as it was 
thought unnecessary, the former amounting to 
a bar of the action. 

[The judgment of this court was aflarmed by 
the supreme court, where it was carried by 
writ of error. 6 Pet. (31 U. S.) 151.] 
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SPRING et al. v. PACKARD. 

SAME V. HOWARD. 

[1 Ban. & A. 531; 1 7 O. G. 341.] 

Circuit Court, D. Massachusetts. Oct. 1874. 

Patents — Anticipatiox — Equivalents — Turning 

TjATUES. 

1. In a patent for a lathe for turning irregu- 
lar forms, the claim was. for "the combination 
of a griping-chuek, by which an article can 
be so held by one end as to present the other 
free to be operated upon, with a rest preceding 
the cutting tool, when it is combined with a 
guide cam or its equivalent which modifies the 
movement of the cutting tool, all operating to- 
gether for the purpose set forth.'* The evi- 
dence showed, that prior to the invention, a 
lathe had been constructed and used for thir- 
teen years, having the griping chuck, the rest, 
the cutting tool, and, instead of a guide cam, 
a fixed pattern, which was, at the date of the 
patent, s^ well-known equivalent for a cam 
pattern or guide: Held, that the invention pat- 
ented was anticipated, and the patentee was 
not the first inventor of the improvements 
claimed, althougli the anticipating invention 
liad been guarded from, view, to conceal the 
mode of its operation. 

2. The patent granted to Charles Spring and 
Andrew Spring, May 10, 1859, for improvement 
in lathes for turning irregular forms, held inval- 
id for want of novelty. 

[Cited in Sprinjr v. Domestic Sewing Machine 
Co.. 9 Fed. 505.] 

[These were bills in equity by Charles 
Spring and others against James A. Pack- 
ard and Charles Howard to enjoin the in- 
fringement of letters patent No. 23,957, 
granted to complainants May 10, 1859.] 

George E. Betton, for complainants. 
James B. Robb, for defendants. 

LOWELL, District Judge. The plaintiffs 
are the inventors and owners of a valuable 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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and ingenious improrement in lathes, for 
turning irregulai' forms, for wliicli a patent 
was issued to them May 10, 1859, but which 
they testify was completed in the summer of 
1S57. They describe the machine with ful- 
ness and accuracy in their specification. 
Its principal application was intended to 
be, and is, for turning sewing machine 
needles and similar articles, which are to 
be brought to a point, and the claim is 
for, "the combination of a griping-chuck, by 
which an article can be so held by one end 
as to present the other free to be operated 
upon, with the rest preceding the cutting- 
tool, when it is combined with a guide cam, 
or its equivalent, which modifies the move- 
ment of the cutting-tool, all operating to- 
gether for the purpose set forth." 

There is no doubt, upon the testimony, 
that the plaintiffs were the original and 
meritorious inventors of an improvement 
over the machines, then in general use, for 
turning sewing-machine needles. But a 
machine was brought forward by the de- 
fendants, which one Pemot swears he made 
In New York, in 1853, and operated there 
for thirteen consecutive years in turning 
needles, in great quantities, for several of 
the principal manufacturers of sewing ma- 
chines, and which appears to contain all 
the elements of the plaintiffs' combination, 
working together in the same way, and pro- 
ducing the same results. The dates are 
proved by Pemot and by another witness, 
and corroborated by circumstantial evidence, 
and might have been disproved, if untrue, 
because the manufacturers could have testi- 
fied concerning the needles which they are 
said to have bought of Pernot. No such 
contradiction is given. This machine has 
the griping-chuck, the rest, the cutting-tool, 
and, instead of a guide cam, a pattern, 
which, so far as this case is concerned, ap- 
pears to be an equivalent; and. as we un- 
derstand the testimony, it is, that a fixed 
pattern was, generally speaking, a well- 
known equivalent for a' cam-pattern or guide 
in machines of this kind, at the date of the 
patent. 

It has been argued, that Pernot's machine 
had no adjusting-screw. It had a screw, 
which,' it is insisted, should be called a set 
screw, and which was, no doubt, less useful 
in some respects than the adjusting screw 
of the plaintiffs' machine. The plaintiffs, 
however, do not claim the adjusting-screw 
as part of their combination. Mr. Waters, 
being asked, whether it is part of the com- 
bination, says: "Hardly that, that is to say, 
hardly an element. I regard as essential, 
that the organization should be such as to 
admit of the convenient use of a screw; and 
that that screw should make a part of the 
organization, I regard as essential as an ad- 
junct to the combination, so essential that, as 
I have said, I would not give a sixpence for 
any one of them, for the pm-pose of turning 
sewing-machine needles, without it." 



It is, then, an important adjunct, rather 
than an essential element, and Pernot's 
screw was a sufficiently good adjunct to en- 
able his combination to work successfully 
in making needles in the way of his busi- 
ness; and the difference in the screw would 
have been no defence, if his machine' had 
been later in date than the patented one. 

It is further said, that Pernot did not turn 
his needles to a point in the machine. He 
gives reasons for not doing this work, but 
says, that he did turn points for a carding 
machine; and that his lathe needed only a 
change of pattern to make it applicable t& 
turning the points of needles. This is ob- 
viously true, and, as the particular form of 
pattern used w-as not of the essence of the 
invention, we are of opinion, that Pernot's 
machine contains the whole patented com- 
bination. 

It is not denied that all the elements of 
the combination were old, and well known, 
before 1857; it is only contended, that the- 
precise combination was new, as .it undoubt- 
edly was, to the trade generally, and to the 
patentees themselves; but, we are obliged 
to say, that Pernot's machine, which was 
not patented, and was somewhat guarded 
from view, perhaps for the very purpose that 
its mode of operation might not be general- 
ly known, was yet, by the law, such an an- 
ticipation of the plaintiffs' combination, that 
they were not the first, though they were 
original, inventors thereof. 

BUI dismissed with costs. ' 

[For other cases involving this patent, see 
Case No. 13,258, 9 Fed. 503, 13 Fed. 446.] 



Case No. 13,261. 

SPRING V. RUSSELL. 

[1 Lowell, 258; 1 8 Int. Rev. Ree. 193.] 

Circuit Court, D. Massachusetts. May Term, 
1868. 

Customs Duties — Port of Entry — Reshipment 
TO A^'OTHER Port — Appraisement — Ad- 
dition TO Invoice Value. 

1. Where goods are imported into a port of 
entry and warehoused there, and are intended 
to be and are transported to another port, in 
bond for rewarehousing, the entry is to be com- 
pleted at the former port, and it is the duty of 
the collector of that port to have the goods prop- 
erly examined, and if they are invoiced too low 
by more than ten per cent, to assess and levy 
the penal duty. 

2. The collector of the second port has no au- 
thority to levy the penal duty on such goods by 
virtue of a new appraisement made under his 
own direction. 

3. Articles 460 and 463 of the general regu- 
lations require a report to the treasury depart- 
ment in such. cases, but there appears to be no 
law or regulation which authorizes a new levy 
of duties. 

[Cited in Saltonstall v. Russell, 152 U. S. 628, 
14 Sup. Gt. 734.] 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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4. Xor can the collector at the original port 
of entry make an addition to the invoice value, 
upon mere hearsay information derived from 
the collector at the second port, and without 
jiotice to the importer, and after the goods have 
left the first port. 

5. At a port where there are no appraisers, 
a deputy-collector may examine goods entered 
for warehousing, to ascertain their dutiable val- 
ue, as well as the collector. 

The plaintiff [Charles Spring] bought 1,000 
ban-els of flour at Toi-onto, Canada, in :Mareh, 
1867, and in April sold the same to J. G. Hall 
& Co. for exportation, both parties residing in 
Boston. In 3Iay, 18G7, 237 barrels of this 
flour were shipped from Toronto for Boston, 
and entered at the port of Ogdensburg by a 
clerk of the railroad company in behalf of the 
plaintiff, \vho was not in fact aware of their 
arrival, and were forwarded to Boston la bond. 
There were no appraisei-s at Ogdensburg, and 
one of the deputy-collectors examined the flour 
and exhibifed samples to competent judges, 
and being of opinion that the invoice vahie was 
correct, pei-mitted it to be shipped. The busi- 
ness was conducted in the mode usual at that 
port. The officer did not certify his appmise- 
ment on the invoice, but the value and esti- 
mate of duties contained in the entry was the 
same as that in the invoice, and this was 
ivassed and the duties were estimated accord- 
ingly. The plaintiff entered the flour for re- 
warehousing at Boston, and before he did so 
aslced leave to make an addition to the in- 
voice value, but was told by the entry clerk, 
to whom pei-sons usually apply for Infonnation 
in such matters, that he could not do so. J. 
G. Hall & Co., the purchasers of the flour 
withdrew and exported at diffei-ent times all 
but sixty-three ban-els, and these sixty-three 
were then sent to the appraisers in Boston, 
who found the value in the invoice too low by 
more than ten per cent. Tbe defendant, who 
is the collector at Boston, then sent back to 
Ogdensburg the copies of the enti-y and invoice 
with the additions made by the appraisers 
here, and a deputy collector there, other than 
he who had made the original examination of 
the goods, assented to the additions, and noted 
them on the original invoice and returned the 
copies to the defendant [Thomas Russell], who 
thereupon levied and collected a penal duty of 
twenty per cent ad valorem on the whole 237 
barrels, and refused to deliver the sixty-three 
barrels, then in his custody, until this sum 
was paid. I'ayment was made by the plain- 
tiff under a protest in due fonn. No fraud 
was shown in any thing connected with the 
importation. 

M. E. Ingalls, for plaintiff. 
W. A. Field, for defendant. 

LOWELL, Disti-ict Judge. Transportation 
of goods duly warehoused at one port of entry 
to another port of entry in the United States 
to be again deposited in warehouse is author- 
ized by section 2 of chapter 84 of the Laws 
of 184G (9 Stat. 54), and section 5 of chapter 
30 of the Laws of 1854 (10 Stat. 272), and is 



further regulated by Gen. Reg. Treas. Dep. 
(1857), arts. 432-472. From these acts and 
regulations it is clear that the entrj- at the 
port of importation is to be complete, and the 
duties are to be then and there estimated bo- 
fore any transportation can be allowed. Thus 
section 1 of the act of 1846, which is the first 
and principal warehousing act, provides, in 
terms, that the proper duties are to be ascer- 
tained on the due entry of the goods for ware- 
housing, and it is obvious that this is the only 
safe and proper time and place for ascertain- 
ing the same; jxnd such has been the univer- 
sal practice. Articles 432, 438, 439, and 4G3 
of the general regulations are very full and 
explicit on this point, and mdeed it would be 
impossible to comply with the statute without 
such estimate being made, because the bond 
provided for by the act of 1854 (section 6), and 
prescribed by article 440 of the regulations, is 
conditioned among other things for the pay- 
ment of the duties in a certain contingency, 
and they are to be ascertained and indoi-se<l 
on the transportation bond. See also section 
4 of chapter 147, Laws 1830 (4 Stat. 410). 

Nor can it be doubted that it was the duty 
of the collector at Ogdensbui-g, if he found the 
invoice value less than the true market value 
by more than ten per cent to assess and levy 
the penal duty. The statute under which it 
was levied is section 9 of chapter 298, Acts 
1866 (14 Stat. 330), and there are other earlier 
acts upon the subject, especially section 7 of 
chapter SO, Acts 18G5 (13 Stat. 494), and these 
laws show that the penal duty is to be assessed 
as soon as the undervaluation is discovered; 
and article 439 expressly provides that such 
additional dutj- mxist be ascertained and paid 
before any withdrawal for transportation can 
be allowed. 

The agi-eed facts, and the letter from Og- 
densburg which was read by consent as part 
of the ease, prove an examination at Ogdens- 
bm-g, and for aught tliat appears a due exam- 
ination there, and by the proper oflaeer, a dep- 
uty-collector. Act Aug. 30, 1S12, § 22 (5 SUit. 
566). Some doubt was suggested whether the 
collector must not personally act as appraiser 
at a port where there are no permanent ap- 
pi-aisei:3, but we see no reason why tliis should 
be the only function of the collector which he 
may not perform by deputy. It has been held 
that the deputy is the substitute for the col- 
lector, with the like powers and duties as his 
principal, so that an oath required by statute 
to be taken before the collector is well taken 
before his deput3% without proof of the absence 
or illne^ of the principal; and this on an in- 
dictment for perjury. U. S. v. Barton [Case 
No. 14,534]. Much more would this rule ap- 
ply to a civil case in which it is not shown 
that the collector was present or capable of 
acting in the particular case. 

No increase of dutiable value haying been 
made at Ogdensburg when the goods were en- 
tered, the first question is, whether another 
deputy of the same collector there could after- 
wards raise the value upon information derived 
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from Boston, .ind -witlioiit furtlier actual 
knowledge or examination, and witliqut notice 
lo the importer that the goods were to he ap- 
praised anew. r- 

[And we are of opinion that he could not. 
Although he had made no certificate of his 
appraisement upon the invoice, yet he had 
passed the goods, and they had gone out of his 
jurisdiction, and without saying that the col- 
lector might not certify his action nunc pro 
tunc, nor even that he might not, under some 
circumstances, and on notice, review his action, 
yet this certainly must be done in such a way 
that the rights of all parties should he saved, 
and must, besides, amount to a new finding, 
and not a mere formal act done upon Hearsay, 
and without the experience of an independent 
judgment. It is clear, therefore, that the in- 
voice value was not lawfully raised at Ogdens- 
hurg.]2 

The power of a collector to order a reap- 
praisement of goods before they have gone out 
of the hands of the importer cannot now be 
doubted. lasigi t. The Collector, 1 WaU. [68 
U. S.] 375. But we are not prepared to say 
that this can be done on mere hearsay infor- 
mation, and without either a new examina- 
tion of the goods, or of the boolcs or papei-s of 
the importer, and without notice to him. The 
second appraisement should be made in the 
same manner and with the same care as the 
iirst, and a like regard must he had to the 
rights of the importer. We must hold this 
reappraisal invalid. 

The next question is, whether the addition- 
to the invoice value could he properly made 
by the appraisers here, and whether thereupon 
the defendant could and did lawfully assess 
and levy the additional duty. The regulations 
of the ti-easurj' department, already referred 
to, and ,especlally articles 460 and 463, provide 
that a copy of the entry for transportation and 
of the invoice shall be sent to the collector 
here, and that he shall cause the goods to be 
again appraised In the same manner as if on 
an importation from a foreign port, and if it 
should appear by the report of the appraisers 
that the appraisement at the original port was 
too low, or the classification was improper, 
the collector shall call upon the appraisers for 
a statement of the gi-ounds of their opinion, 
and transmit the same to the department for 
its consideration, and such investigation as 
may be necessaiy. These rules were not fol- 
lowed in this case. Instead of reporting to the 
department, the defendant reported to the col- 
lector at Ogdensburg, and upon his assenting 
to the addition, proceeded to assess the duty.* 
We understand that this action of the defend- 
ant was In accordance with the practice at 
this port, and very possibly at others in like 
eases, but we have not been informed of any 
geneml regulation of the department which au- 
thorized it. Whether the secretary of tlie 
ti-easury could, by a general rule, lawfully au- 
thorize an assessment of duties upon the basis 

s [From 8 Int. Rev. Rec. 103.] • - 



of an appraisement made at the port of entry 
for rewarehousing may admit of great doubt. 
We have seen no law which waiTants any 
such proceeding, but on the contrary all the 
statutes appear to contemplate that the apprais- 
al shall be at the port of original entry. It 
may be highly useful that a second appraise- 
ment should be made as a guard against fraud, 
and to secure, through the supervision of the 
department, that most important result, tmi- 
formity of action at all the ports of entry; and 
such we suppose to be the true object of the 
general regulations above referred to; but that 
the new appraisement can supersede or sup- 
plement the old in the action of the collector 
in the particular "case, in the absence of fraud 
or collusion, is a proposition that we should 
be obhged to examine with great care, if this 
case required it; but it does not, for tlie reg- 
ulations do not purpoit to authorize the action 
taken in this case. We have already seen that 
the collector at Ogdensburg was not author- 
ized to make the addition, In the mode in which 
he did make it, and it Is equally clear that no 
law or regulation that has been cited author- 
ized the collector heie to do so; and we are 
of opinion, therefore, that the assessment and 
levy were void, and that the plaintiff is enti- 
tled to recover the sum paid, with interest from 
the day of payment 
Judgment for the plaintlfE. 
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Case No. 13,S6S. 

The SPRINGBOK. 

[Blatchf. Pr. Cas. 349.] i 

District Court, S. D. New York. May, 1862. 

Prize— Practice— OnPER to Examine Cargo — 

Delay — Ship's Papers— Belligekest 

Right op Search. 

1. An order was made by the court in this 
ease that tlie marshal open the packages of car- 
KO found on board of this vessel, covered by 
two of the bills of lading found on board, and 
take an inventory of their contents, their con- 
tents not being specified in any papers found 
on the vessel. 

2. A claimant in a prize suit can, under the 
rules of the court, cause the suit to be dis- 
posed of, if the libollants are guilty of any 
wrongful delay in its prosecution. 

3. The riglit of a belligerent to visit and 
search a neutral vessel in time of wur implies 
a power- in the prize court of the belligerent to 
which a captured neutral vessel is sent for ad- 
judication, to order, under reasonable precau- 
tions and forbearance, an examination of the 
cargo sufficient to ascertain its character, and 
then to employ evidence, so acquired, as fur- 
ther proof to establish the cu]pability of the 
vcyage. 

[Cited in The Peterhoff, Case No. 11,024.] 

4. The belligerent right of search may be 
made efficient by an examination of the lading, 
as well as the papers of a vessel. 

In admiralty, 

1 [Reported by Samuel Blatehford, Esq.] 
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BETTS, District Judge. A succession of 
motions and counter motions have been made 
by the respective parties to this suit, antag- 
onistic to each other, and collateral to the 
main merits in issue on the pleadings, in 
some instances seeking to enforce the pro- 
ceedings before the court with greater speed, 
and in others to obtain delay in the final 
hearing of the cause. Those subsidiary pro- 
ceedings have resulted in placing the ease 
before the court in this posture: (1) The 
libellants urge a postponement of the trial 
of the cause now standing upon the trial 
docket, on cross notices by the libellants 
and the claimants, until Mr, Upton, one of 
the counsel for the libellants, shall be re- 
lieved from detention as a witness, upon 
subpoena, before the solicitor of the treasury, 
on a public investigation now on foot before 
that oflacer, and be enabled to attend the 
trial of this suit, and, fmthermore, until 
such search and examination of the cargo 
seized on board of the bark, as may be or- 
dered on the motion therefor pending be- 
fore the court, shall be fully made. (2) The 
claimants demand that the libellants proceed 
peremptorily to the trial of the cause, or 
that the same be dismissed from the docket. 

In point of form it is not earnestly contend- 
ed by the claimants that a reasonable and 
legal excuse is not supplied for delaying the 
hearing of the cause because of the detention 
of Mr. Upton from the sitting of this court, 
under a subpoena exacting his attendance be- 
fore another tribunal, nor that such deten- 
tion has been unreasonable in duration thus 
far; and it is, accordingly, considered that 
no laches are imputable to the libellants for 
tliat cause, and that they are entitled to a 
further continuance of the case until other- 
wise ordered by the court. But the claim- 
ants strenuously oppose the delay of the 
cause to enable the libellants to search and 
inspect the contents of the packages con- 
taining the cargo seiaed: first, because the 
law of nations denies to the captors the right 
to break the bulk of the cargo, or to use the 
contents of the lading as evidence, in the 
first instance, to establish the illegality of 
the voyage on which the vessel was arrest- 
ed. This position is not maintained to that 
extent by all of the counsel for the claim- 
ants, but they concur in insisting and pro- 
testing that an order cannot now be made 
by the court, allowing the bulk of the cargo 
to be broken, by reason of the gi'oss delay of 
the libellants in making application to the 
court for such authorization, and also be- 
cause of the loose and inadequate frame of 
the papers upon which such application is 
now founded. The application by the libel- 
lants to have the cargo inspected does not, 
as it seems to be underetood by the counsel 
for the claimants, embrace the whole lading 
of the vessel, but is limited to the pa<'kages 
mentioned in two bills of lading only (Nos. 
3 and 4), because no invoices or bills of par- 
ticulars among the ship's papers designate 



the contents of those packages. Nor does 
this motion piuy for any stay in the regular 
course. of the cause. If there had been any 
delinquency in the prosecution of the suit 
hy the libellants. the claimant had a ready 
and adequate relief provided in the standing 
rules of the court, whereby they could, by 
their own affirmative action, have displaced 
the suit from the record, and compelled a 
restoration of vessel and cargo. Prize Rule. 
Xo. 23; Admimlty Rule (Supreme Court), 
No. 39; Admiralty Rule {District Court), No. 
123. And they were under no compulsion to 
await the tardiness of the libellants, if any 
wrongful delays were practiced against 
them. 

The general principle upon which a mo- 
tion to the court to order a prize cargo 
opened, when under seizure, and chai'ged 
with being composed of articles contitiband 
of war, is grounded and sustaiued. was recog- 
nized during the present term in the* case 
of The Peterhoff [Case No. 11,024], The 
counsel for the claimants in that case protest- 
ed against the rightfulness of the seizure of 
the vessel and cargo, and the regularity of 
a resort to the lading of the vessel for proof 
in prepai-atorio, but did not directly contro- 
vert the doctrine that the right of a belliger- 
ent to visit and search a neutral vessel in 
the time of war implies a power in the prize 
court of the belligerent, to which the neu- 
tral vessel is sent for adjudication, to or- 
der, under reasonable precautions and for- 
bearance, an examination of the cargo, suffi- 
cient to ascertain its character, and then to 
employ evidence, so acquired, in the way of 
; further proof, to establish the culpability of 
i the voyage. It is believed that the general 
principle is irrefragable, and equivalent to 
I an axiom in the law of nations. Grave ques- 
I tions may, doubtless, present themselves as 
to the methods or processes by which the 
rule is to be administered; but errors or ex- 
cesses of that character do not abrogate its 
validity, and generally only afford opportun- 
ity to the courts to repress an improper re- 
sistance in the wrong, or to redress it with 
, adequate penalties or indemnification, when 
i committed. The present motion does not pre- 
I sent the occasion for discussing the general 
j subject touching the import and extent of 
the I'ight of visitation and search in the 
sense in which it is applicable to this class 
of cases. As a governing dogma of national 
right and law, it may fairly be understood to 
look to practical and useful results, and not 
to mean that a neuti-al vessel can be laden 
with eonti-aband of war, and attempt to con- 
vey it ad libitum on the ocean, without be- 
ing liable to account for navigating with such 
a cargo in the vicinity or direction of enemy 
ports, or ports convenient to the use of the 
enemy, unless, before she Is seized, evidence 
aliunde as regards her equipment and lad- 
ing be discovered, proving that her voyage 
was intended for the benefit of the enemy. 
A complete cover to the most injurious 
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frauds might thus be secured, if the offend- 
ing vessel was adroit enough to carry no 
paper or person capable of supplying evi- 
dence of the culpabilitj' of her entei-prise. 
The law authorizing a visitation and search 
is ample enough in its provisions, and is be- 
lieved to be sufficiently distinct and efficient 
in its intent and policy, to enable prize courts 
proceeding under it to render its action a 
wholesome and conservative agency in pre- 
serving and promoting the common interests 
and puiTposes of the family of nations by 
whom it has been adopted. Its fundamental 
and controlling doetiines are laid down, with 
singular precision and unanimity, in the text 
writings and judicial adjudications of the 
principal jurists of Europe and America, 
that it will be sufficient for the purpose of 
the present inquiry to advert to some of 
those authorities, eminently reliable for their 
weight and general influence. Naturally, 
the first object of the visitation and search 
of a neutral vessel by a belligerent cruiser is 
to examine the ship's documents ^nd papers, 
and to ascertain her nationality, her port of 
departure, her destination, her lading, and 
the evidence of its character and ownership, 
so far as those particulars are determined by 
the papei-s on board. The next step is, if 
circumstances of a suspicious bearing are 
discovered, indicating her employment to be 
in violation of good faith and honest neu- 
ti-ality, to seize the vessel and cargo and sub- 
rait them to adjudication before a prize court 
of the belligerent power which makes the 
arrest. This right is conceded and exercised 
by all maritime nations, in time of war, in 
respect to the ti-anspoi-tation by sea of contra- 
band of Tvar. Sufficient evidence of the gener- 
ality and extent of this power is found strongly 
stated in the standard and most familiar 
authorities, domestic and foreign, 3 Phillim. 
Int. Law, pt. 10, c. 3, § 325; 1 Kent, Comm. 
154; Wheat. Int. Law, pt 2, § 15; The Maria, 
1 C. Rob. Adm. 340; The Anna Maria, 2 
T\aieat. [15 U. S.] 332; U. S. v. La Juene 
Eugenie [Case No. 15,551]; Wheat. Capt. 94. 
art. 19; Halleck, Int Law, c. 25. It will 
also be found that the right of search may be 
made effective by an examination of the lad- 
ing as well as the papei-s of the vessel, re- 
sti-ained always within the limits of a fair 
and reasonable reserve. The Maria, 1 C. Rob. 
Adm. 340; The Anna Maria, 2 Wheat. [15 
U. S.] 332. 

I am of opinion that the libellants are en- 
titled to an order of the court allowing them 
to have, under the superintendence of proper 
officers of the court, a view of the lading of 
the vessel, limited to the aforesaid packages 
contained in the bills of lading Nos, 3 and 4. 
It is therefore ordered that the marshal cause 
the packages found in the bills of lading 
Nos. 3 and 4, laden on board of the said 
22FED.CAS 63 



vessel, and in his possession under her ar- 
rest, to be opened at a convenient time and 
place, in presence of the counsel for the re- 
spective parties and of the marshal, and that 
an inventory of the contents thereof be made 
in the presence of said pax-ties, and that a 
report thereon be forthwith made by the 
marshal to the court, to abide the further or- 
der of the court in the cause, 

[Subsequently the vessel and cargo in this case 
were both condemned. Cases Nos. 13,263 and 
13,264. Upon appeal to the supreme court the 
decree apainst the vessel was reversed. 5 Wall. 
(72 U. S.) 1.] 



Case No, 13,363. 

The SPRINGBOK. 

[Blatchf, Pr. Cas. 380.] i 

District Court, S. D. New York. July 30, 
1863. 

Prize — Contraband Akticles — Destination — 
Blockaded Port — False Papers. 

1. Vessel and cargo condemned on the fol- 
lowing grounds: The vessel was. at the time of 
her capture at sea, knowingly laden, in whole or 
in part, with articles contraband of war, with 
intent to deliver such articles to the aid and use 
of the enemy. 

[Cited in The Peterhoff, Case No. 11,024.] 

2. The true destination of the vessel and 
cargo was not to a neutral port, and for trade 
and commerce, but to some port lawfully block- 
aded by the forces of the United States, and 
with intent to violate such blockade. 

[Cited in The Stephen Hart, Case No. 13,- 
364,] 

3. The papers of the vessel were simulated 
and false. 

In admiralty. 

BETTS, District Judge. This suit having 
been heard by the court upon the pleadings, 
proofs, and allegations of the parties, and 
evidence legally invoked therein from other 
cases, and the premises being fully consider- 
ed, and it being found by the court, there- 
from, that the said vessel, at the time of 
her capture at sea, was knowingly laden, 
in whole or in part, with articles contraband 
of war, with intent to deliver such articles 
to the aid and use of the enemy; that the 
true destination of the said ship and cargo 
was not to Nassau, a neutral port, and for 
trade and commerce, but to some port law- 
fully blockaded by the forces of the United 
States, and with intent to violate such block- 
ade; and, further, that the papers of said 
vessel were simulated and false; therefore, 
the condemnation and forfeiture of the ves- 
sel and cargo is declared. Ordered, that a 
decree be entered accordingly. 

[Judge Betts at a later day delivered a fuller 
opinion in this case. See Case No. 13,264.] 

1 [Reported by Samuel Blatchford, Esq.] 



SPRINGBOK (Case No. 13,264) 



[22 Fed. Cas. page 994] 



Case Wo. 13,S64. 

The SPRINGBOK. 

[Blatehf. Pr. Cas. 434; i Betts' Pr. Cas.] 

District Court, S. D. New York. July 30, 
1863.2 

Prize — Attempt to Violate Bi.ock.ii>e — Des- 
TiNATiox OF Vessel— False PAPEits— 

CONTKABAND CaKGO. 

1. Invocation of proofs from two other cases 
on the docket of the court for trial at the same 
time with this case, allowed, under the 3Bd 
standing rule of the court in prize cases. Held, 
that the inference was a fair one. tliat the car- 
g:o of the vessel in this case had the same des- 
tination which the court had found to be the 
destination of the cargoes in the other two 
cases, that is, to the enemy's country through 
a breach of the blockade. 

2. In addition to the practice of invocation, it 
is the uniform practice of prize courts to take 
cognizance of the status of the claimants who 
appear before it, with a view to see whether 
they come with clean hands, or whether they 
have been before engaged in a traffic similar to 
that with which they are charged in the partic- 
ular case. 

3. The principles announced by this court in 
the case of The Stephen Hart restated and ap- 
plied. [Cases Nos. 13,363 and 13,364.] 

4. The well-settled rule of law is, that where 
contraband goods, destined for the use of the 
enemy, are found on board of a vessel, all other 
goods' on board of that vessel belonging to the 
owner of the contraband articles, even those 
goods which are innocent, must share the fate 
of the contraband goods. 

5. The penalty of contraband extends to all 
the property of the same owner, involved in 
the same unlawful transaction; and, therefore, 
if articles which are contraband, and are going 
to the enemy, are on board of the same vessel 
with articles which are not contraband, and 
sill the articles belonging to the same owner, all 
will be alike condemned, the innocent articles 
being affected with the contagion of the contra- 
band articles. 

6. Alleged ignorance of the master as to the 
reason assigned for the capture of his vessel. 

7. It is a principle of prize law. that a mas- 
ter cannot be permitted to aver his ignorance of 
the contents of contraband packages on board 
of his vessel, and that he is bound, in time of 
war, to know the contents of his cargo. 

8. The cargo of the vessel was intended to be 
delivered in the enemy's country, by trans-ship- 
ment, at Nassau, into a vessel in which it should 
be carried through the blockade; and such was 
the intended destination of the cargo on its 
departure from England. 

9. The papers found on board of the vessel, so 
far as they represent Nassau as the ultimate 
destination of the cargo, were false and sim- 
ulated. 

10. There was no bona fide intention of land- 
ing the cargo at Nassau, for sale or consump- 
tion there, so that it might be incorporated, at 
Nassau, into the common stock in that market; 
but, if it was to be landed there at all, it was 
only to be so landed for the purpose of being 
trans-shipped, in bulk, into another vessel, in 
pursuance of the original destination of the car- 
go to the enemy's country. 

11. Defective character of the bills of lading 
and manifest of the cargo. 



1 [Reported by Samuel Blatehf ord, Es(i.] 
^ [Affirmed in part and reversed in part in 
AVall. (72 U. S.) 1.] 



12. No invoices of the cargo were found on 
board of the vessel. 

13. The absence from on board of a vessel 
in time of war of invoices of her cai-go is laid 
down by all the authorities as being a suspi- 
cious circumstance as affecting the question of 
the honesty of the commerce. 

14. In time of war a vessel should be fur- 
nished with documents showing the particulars 
of her cargo, especially where the vessel is doc- 
umented for a neutral port in the vicinity of 
the ports of one of the belligerents, and that 
neutral port is one extensively used as a mere 
port of call and of trans-shipment for vessels 
and cargoes bound to ports of the enemy, and 
where the parties claiming to own the cargo 
have been engaged in previous adventures con- 
nected with running the blockade or introduc- 
ing cargoes of contraband goods into the en- 
emy's country, 

15. The fact that the test oath to the claim in 
thjii case is made not by the claimants but by 
their proctor, and the peculiar language of the 
proctor's affidavit, commented on. 

16. The contraband articles found on board 
of the vessel condemned, as having been des- 
tined for the enemy's country, and the entire 
cargo also condemned, as belonging to the own- 
ers of the contraband goods, 

17. The vessel, in this case, was employed in 
carrying on the unlawful enterprise of trans- 
porting contraband articles on their way to 
the enemy's countr.v, to be there introduced by 
a violation of the blockade, and she was so em- 
ployed under such a state of facts as made her 
owners responsible for the unlawful transporta- 
tion of the contraband articles, and for the acts 
of the master in relation to such transporta- 
tion, to such an extent as to justify the con- 
demnation of the vessel. 

18. Formerly, the mere fact of carrying a 
contraband cargo rendered the vessel liable to 
condemnation, but the modern rule is different. 
The carrying of contraband articles is now at- 
tended only with loss of freight and expenses, 
unless the vessel belongs to the owner of the 
contraband articles, or unless there are circum- 
stances of fraud as to the papers, and the des- 
tination of the vessel or the cargo, and thus an 
attempt, under colorable appearances, to defeat 
the rights of the belligerent. 

19. Where the owner of the vessel is him- 
self privy to the carriage of contraband, or 
where the master of the vessel, as the agent of 
such owner, interposes so actively in the fraud 
as to consent to give additional color to it by 
sailing with false papers, the modern relaxa- 
tion in favor of the vessel no longer exists. 

20. The master of the vessel, in this case, 
was carrying a cargo comuosed in part of con- 
traband articles, under false papers. He. and 
the owners who appointed him as their agent, 
must be regardefl as affected with knowledge of 
the contraband articles on board, and of their 
destination. . to the same extent as if actual 
knowledge thereof were brought home to the 
master and the owners. 

21. And the owners are re.^ponsible for the 
documenting of the cargo by the master, by 
means of the bills of lading, to a neutral port, 
when it was in fact destined, composed in part 
of contraband goods, to a port of the enemy. 

22. If the owner of a vessel places it imder 
the control of a master who permits it to car- 
ry, under false papers, contraband goods, os- 
tensibly destinetl for a neutral port, but in real- 
ity going to a port of the enemy, he must sus- 
tain the consequence of such misconduct on 
the part of his agent. 

23. From the moment a vessel, having on 
board contraband articles which have a des- 
tination to a port of the enemy, leaves her port 
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of departure, she may be legally captured; and 
it is not necessary to wait until the goods are 
actually endeavoring to enter the enemy's port, 
for, the transportation being illegal at its com- 
mencement, the penalty immediately attaches. 

24. The privilege of further proof is ahvays 
forfeited where there has been any deception 
or fraud. 

2u. Vessel and cargo condemned. 
[In admii-alty. See Case No. 13,263.] 

BETTS, Disti-iet Judge. On the 3d of Feb- 
ruary, 1863, in latitude 25 <> 35' north, and lon- 
gitude 73*' 40' west, the United States steamer 
Sonoma captured, as lawful prize of war, the 
bark Springbok, The place of capture was 
from 150 to 200 miles east of the port of 
Nassau, N. P. A libel was filed against the 
Springbok and her cargo on the 12th of Feb- 
ruary, 1863. The libel alleges that the hark, 
when captured, was "making for the harbor 
of Nassau." On the 26th of February, 1863, 
■ the court made an order that the cargo of the 
bark be nnladen by the marshal, imder the 
superintendence of the prize commissioners, 
and be stored in some suitable warehouse, and 
that an inventory of the cargo be made by the 
marshal. The reason for making this order 
was that the cargo was being damaged, by 
reason of the leaky condition of the deck of 
the vessel. The report of the prize commis- 
sioners, as to the discharge of the cargo under 
this order, was filed on the 9th of April, 1863, 
and was accompanied by a list of the pack- 
ages and cases composing the cargo, and of 
their marks and numbers; but the packages 
were not opened. So far as this report shows, 
the cargo consisted of 4 cases of samples, 3 
oases and 4 hogsheads of merchandise, 10 kegs 
of saltpetre, 15 barrels of mustard, 17 barrels 
of Epsom salts, 18 bags of pimento, 10 bags 
of cloves, 60 bags of" pepper, 4 cases of root 
ghiger, 2 cases of nutmegs, 220 bags of coffee, 
150 chests and 150 half chests of tea, 2 cases 
of drugs, 1 coil of rope, 4 barrels of pork, 3 
water casks, ^2 ot a. barrel of pitch, 86 bales 
of dry goods, 641 cases of dry goods, and a 
quantity of tm plate in boxes, said to be 606 
boxes. One of the cases of samples was 
marked, "B. W. Hart, Esq., Nassau." Eight- 
een of the cases of dry goods were reported 
as mai'ked, "A." in a diamond, "S. I., O. & 
Co." On the 10th of March, 1863, a claim to 
the bark was filed on behalf of Thomas May 
and John E. Oxenberry, both of Falmouth, 
England, and of the personal representatives 
of Richard May, deceased, as owners of the 
bark. The claim set up that the vessel was 
a British vessel; that her owners were British 
subjects; and that, at the time of her capture, 
she was bound from London to Nassau, N. P., 
and was to have landed her cargo at Nassau, 
and that there, as to such cargo, her voyage 
would have fully ended. This claim on be- 
half of the owners of the vessel was made by 
.Tames May, the master of the vessel, and the 
test oath to the claim was made by the mas- 
ter. In that oath he represents himself as 
the son and agent of Thomas May. 



A claim to the cargo of the bark was filed 
on the 10th of March, 1863, by Mr. Archibald, 
the British consul at New York, who inter- 
vened for the interest of its owners, and set 
up that tlie cargo belonged to British sub- 
jects, but did not disclose the name of any 
owner, and alleged that the vessel was, when 
taken, on a legitimate voyage from one British 
port to another. The test oath to this claim 
was made by Mr. Archibald. On the 24th of 
March, 1863, a claim to the whole of the 
cargo was filed on behalf of Samuel Isaac and 
Saul Isaac, composing the firm of S. Isaac, 
Campbell & Co., of London, England, and 
Thomas 'Sterling Begbie, of London. This 
claim set forth that the claimants were Brit- 
ish subjects, and owners of the whole of the 
cargo of the bark; that she was a British 
vessel; that the cai-go was put on board at 
London, consigned du:ect to Nassau, N. P., 
another British port, where the whole of it 
was to have been landed, and the voyage as 
to the same was to have ended; that the 
whole was consigned to Benjamin W. Hart, 
their agent and consignee, at Nassau; and 
that the capture was unlawful, for the reason 
that the vessel and her cargo were, both of 
them, on a lawful voyage, under the British 
fiag, between England and Nassau. This 
claim on behalf of the owners of the cargo 
was made by Mr. Kursheedt, their proctor, as 
their agent. He also made the test oath to 
the claim. This test oath sets forth, among 
other things, that the cargo of the bark was 
to be "landed permanently" at Nassau, and 
that "it was not intended that the said bark 
should enter, or attempt to enter, any port of 
the United States, or that her cargo should be 
delivered at any such port, but that the true 
and only destination of such cargo was Nas- 
sau aforesaid, where the said cargo was to be 
actually disposed of, and the proceeds re- 
mitted to said claimants;" that the "cargo was 
not shipped in pursuance of any understand- 
ing or agreement, either directly or indirect- 
ly, with any of the enemies of the United 
States, or with any person or persons in be- 
half of, or connected -with, the so-called 'Con- 
federate States of America,' but was shipped 
with the full, fair, and honest intent to sell 
and dispose of the same absolutely in the 
market of Nassau aforesaid." All the aver- 
ments in this test oath are stated in it to be 
made by Mr. Kiursheedt on information and 
belief; and in it he states that it is impossible 
to communicate with the claimants in time to 
allow them to make the claim and test affi- 
davit, and that his information is derived 
from letters and communications very lately 
received by him from them, and from docu- 
ments in his possession, placed there by the 
claimants. 

There were found on board of the bark at 
the time of her capture a log-book, two cargo 
books, her register, her shipping articles, five 
bills of lading, a manifest of the cargo, a copy 
of a charter-party, a letter from Spyer & 
Haywood, as agents of the charterer, to Cap- 
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tain May; a letter from Spyer & Haywood, as 
agents of S. Isaac, Campbell & Co., to B. W. 
Hart, Esq., Jsassau; and sundry other papers, 
such as a receipt for light duties, a certificate 
of the shipment of the crew, a clearance, some 
shipping bills, and a victualling bill. The log- 
book, the bills of lading, the manifest, the 
clearance, and all the other official papers of 
the vessel speak of her voyage as one from 
London to Nassau. The date of her clearance 
from London was December 8, 1862. The reg- 
ister of the bark describes her as a British- 
built vessel, registered at Falmouth on the 
14th of March, 1860, and of the burden of 
188.17 tons. The certificate of registry states 
that, at its date, Thomas May was sole owner 
of vessel; and there is an indorsement upon 
it, showing that on the next day, namely, the 
loth of March, 1860, Thomas May, Richard 
Jlay, and John E. Oxenberry became the reg- 
istered owners. It appears, by the certificate, 
that Richard May was master of the vessel 
at its date, and, by indorsements on the cer- 
tificate, that on the 17th of May, 1862, Thomas 
May was appointed master; and on the 19th 
of May, 1862, one Pereival was appointed 
master; and that on the 25th of November, 
1862, James May was appointed master. The 
charter-party is dated at London, November 
12, 1862. The charter is from "W. Barter & 
Co., by authoritj' of T. May," to Thomas Ster- 
ling Begbie, of London, for a voyage to Nas- 
sau, with a cargo of "lawful merchandise 
goods," the freight to be paid one-half in ad- 
vance, on clearance, and the remainder, in 
cash, on delivery; thirty days running to be 
allowed the freighter for loading at the port of 
loading and discharging at Nassau. There is 
an indorsement on the charter-party, dated 
"London, 8th December, 1862," and signed 
"Spyer & Haywood," as follows: "Sixteen 
days have been expended in this port in load- 
ing and despatching the vessel, this day in- 
cluded." One of the letters found on board is 
signed "Spyer & Haywood, Agents for tlie 
Charterer." and is dated "London, Sth De- 
cember, 1862," and is addressed, "Captain 
James ilay, barque Springbok." It says: 
"Your vessel being now loaded, you wull pro- 
ceed at once to the port of Nassau, N. P., and, 
on arrival, report 3'ourself to Mr. B. W. Hart, 
tliere, who will give you orders as to tlie de- 
livery of your cargo, and any further infonna- 
tion you may require." The other letter is 
signed "Spyer & Haywood, Agents for Messrs. 
S. Isaac, Campbell & Co.," and is dated "Lon- 
don, 8 Deer., 1862," and is addressed "B. "W. 
Hart. Esq., Nassau." It says: "Under in- 
structions from Messrs. S. Isaac, Campbell & 
Co., of Jermyn street, we enclose you bills of 
lading for goods shipped per Spriugbok, eon- 
signed to you." The shipping articles are for 
"a voyage from London ^to Nassau, N. P., 
thence, if required, to any other port of the 
West India Islands, American States, British 
North America, east coast of South America, 
and back to the final port of discharge of 
cargo in the United Kingdom, or contment of 



Europe, between the Elbe and Brest, and 
finally to a port in the United Kingdom; 
voyage, probably, under twelve months." 

The five bills of lading found on board were 
severally marked by the prize commissioners 
Nos. 2, 3, 4, 5, and 6, and are known by those 
numbers in the proceedings in the cause. 
Nos. 2, 3, and 4 are each of them marked, 
"Captain's Copy," and are not signed by the 
master. Nos. 5 and 6 are, each of them, sign- 
ed by the master. No. 2 is a duplicate of No. 
6, and No. 4 is a dujilicate of No. 5. There 
is no duplicate of No. 3. It is supiiosed that 
Nos. 5 and 6 were those enclosed in the let- 
ter from Spyer & Haywood to Hart, as they 
are each of them signed by the master, and 
each has upon it a revenue stamp, while Nos. 
2, 3, and 4 are wanting in said stamps, for 
tlie reason, probably, that they are merely 
copies retained by the master. In Nos. 2 
and 6 the shippers are "Moses Brothers," 
and both of those bills of lading are indorsed 
"Moses Brothers," in blank. The shipment 
by bill No. 6 is "six hundred and sixty-six 
packages of merchandise, being marked and 
numbered as in the margin," to be delivered 
at Nassau, N. P., "unto order;" freight to be 
paid "as per charter-party." The margin of 
this bill specified 150 chests and 150 half 
chests of tea, 220 bags of coffee, 4 cases of 
ginger, 19 bags of pimento, 10 bags of cloves, 
and GO bags of pepper. This enumeration 
covers 613 of the 666 packages. The remain- 
der of the packages, 53 in number, are speci- 
fied in the margin of the bill sinnjly as 7 
eases, 10 kegs, and 36 casks. The marks 
and numbers on all the packages are stated 
in the margin of the bill. The contents of 
bill No. 2. are the same in all respects as 
those of No. 6. Bill No. 3 is a "captain's 
copy," of which there was no original found 
on board. It is for two packages of mer- 
chandise, specified in the margin, one as "A." 
in a diamond. "264, 1 bale," and the other as 
"1,266, 1 case," shipped by "Spyer & Hay- 
wood." In all other particulars, this bill is 
like Nos. 2 and 6. It is not indorsed. Bill 
No. 4 is a duplicate of No. 5; No. 5 being sign- 
ed by the master, and No. 4 being marked 
"Captain's Copy." The shippers are stated to 
be "Spyer & Haywood, as agents," and the 
shipment to be "one thousand three hun- 
dred and thirty-nine packages merchandise, 
as per indoi-sement." In the indorsement 
there is no specification of the contents of 
any of the packages, but they are merely 
stated to be 648 cases, 84 bales, 606 boxes, 
and 1 ti'unk. The marks and numbers on 
the various packages are given on the back 
of the bill. Only one of them has any ad- 
dress other than its mark and number, and 
that one is the trunk, which is marked "B. W. 
Hart." No. 5 is indorsed in blank by Spyer & 
Haywood. No. 4 is not indorsed. In all 
other respects, Nos. 4 and 5 ai-e like the oth- 
er bills. The manifest contains a list of the 
2,007 packages- covered by the bills of lad- 
ing, and gives them the same marks and 
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numbers as the tillls of lading do, but does 
not describe tliem any furtlier tlian hy stat- 
ing them as so many cases, bales, boxes, 
chests, half chests, bags, kegs, and casks. It 
states Spyer & Haywood to be shippers of 
the 1,341 packages, and Moses Brothers to 
be shippers of the 666 packages, and that 
the entire 2,007 packages are consigned to 
"order." This manifest is dated "London, 8 
Dec'r, 1862;" and is signed "Spyer & Hay- 
wood, Brokers." The log-books speaks of 
the voyage on which the vessel was when 
she was captured, as one from London to 
Nassau. It shows that the crew came on 
board on the 8th of December, 1862; that the 
pilot came on board the next day; that then 
the vessel was toAved down the river from 
London as far as Erith; and that, on the 
lOth of December, she was towed to Graves- 
end, and thence made sail, the pilot leaving 
her on the 12th. The sea log commences at 
noon of the 13th. On the 15th the vessel put 
into Falmouth on account of heavy weather, 
where she remained until the 23d, when she 
proceeded on her voyage. The last entiy in 
her log is at noon on the 1st of February, 
1863, in latitude 24° 18' north, and longitude 
69° 04' west. The cargo books give the num- 
ber's and marks of each package composing 
the cargo, with the length, breadth, depth, 
and solid contents of each, but the packages 
are simply mentioned as cases, bales, bags, 
casks, and half baiTels, without a designa- 
tion of the contents, except in the instances 
of the 606 boxes of tin, the 220 bags of cof- 
fee, the 4 cases of ginger, the 10 bags of 
cloves, the 150 chests and 150 half chests of 
tea, the 60 bags of pepper, and the 3 cases of 
samples. 

There were no invoices of any part of the 
cargo found on board of the bark. On the 
12th of May, 1863, the court made an order, 
on the application of the district attorney, 
that the marshal cause the packages men- 
tioned in the bills of lading marked Nos. 3 
and 4, found on board of the vessel, to be 
opened and examined in the presence of the 
counsel of the respective parties; and that 
the marshal take an inventory of the con- 
tents of the packages in the presence of the 
parties, and make a report thereof to the 
court, showing the character and quantity of 
the contents of the packages. [Case No. 13,- 
262.] This order was made upon its being 
shown to the court that, on the unlading of 
the cargo by the marshal, 3 cases had been 
discovered containing brass army and navy 
buttons, some of which were stamped "C. S. 
X.," and others "A.," "L," and "C," respec- 
tively, and all of which purported, by the 
stamp on the inside, to be manufactured by 
S. Isaac, Campbell «& Co., of London, and also 
1 case of swords, 1 case of sword bayonets, 
10 kegs of saltpetre, and 606 boxes of tin. 
On the 27th of May, 1863, 'the mai'shal's re- 
port of the examihation of the packages men- 
tioned in the bills of lading marked Nos. 3 
and 4 was filed, accompanied by an inven- 



tory of their contents. The articlea enumer- 
ated in that report which deserves especial 
mention are the following: 20 bales of "army 
blankets, butternut color"; 1 case of assort- 
ed needles, "manufactured by Isaac, Camp- 
bell & Co., Londoa"; 1 case containing "about 
320 gross navy buttons," and in regard to 
which the report says: "These buttons are 
of the sizes used in the United States navy. 
They ai"e made of brass, and are marked on 
the under side Tsaac, Campbell & Co., 71 
Jermyn street, London.' On the upper side 
they are stamped *0. S. N.,' with the impress 
of a foul anchor and two cannon"; 2 cases 
containing "about 616 gross army buttons," 
in regard to which the report says: "These 
buttons are of the kind used in the United 
States army. They are made of brass, mark- 
ed on the under side 'Isaac, Campbell & Co., 
71 JermjTi street, London.* On the upper side 
some are stamped 'I.,' others 'O.,' and others 
'A.' "; 7 bales of "army cloth," in regai-d to 
which the report says; "This cloth is of the 
description' used in the United States army, 
and is of red, yellow, dark blue, light blue, 
dark green, light green, and other colors"; 1 
case, containing "1 dozen cavalry swords and 
1 dozen cavaliy bayonets, manufactured by 
Isaac, Campbell & Co."; 14 cases of. "army 
brogans"; 1 case of "water-proof navy boots"; 
and 606 boxes of tin plate. The rest of the 
cargo, covered by the bills of lading Nos. 3 
and 4, was reported to consist of envelopes, 
lead pencils, felt hats, woollen undershirts, 
men's white shirts, linen and spool thread, 
linen collars, woollen gloves. Congress gait- 
ers, diy goods, scarfs, neck-ties, hair-brushes, 
men's drawers, and Avrapping paper. 

In announcing my decision in this case, 
just before the summer recess, I stated that 
the opinion of the court in full would be 
drawn up at a later day. In preparing that 
opinion, I find that, in a report of the ap- 
praisement of the whole of the cargo, made 
by the prize commissioners, and filed on the 
14th of October, 1863, the 53 packages cover- 
ed by the bills of lading Nos. 2 and 6, the 
contents of which are not mentioned in 
those bills of lading, nor in the report on 
the contents of the packages covered by the 
bills of lading Nos. 3 and 4, consisted of the 
following articles: 2 cases of oil of pepper- 
mint, 10 kegs of saltpetre, 15 casks of mus- 
tard, 17 casks of Epsom salts, 2 cases of 
calomel, 4 casks of carbonate of ammonia, 
1 case of gum opium, and 2 cases of nut- 
megs. The marks and numbers on these 53 
packages, as given in the report filed Octo- 
ber 14, 1863, identify them with 53 of the 
packages specified in the marshal's report, 
filed April 9, 1863, the oil of peppermint be- 
ing specified in the latter report as drugs, 
and the. calomel, carbonate of ammonia, and 
gum opium simply as merchandise. The net 
weight of the saltpetre is stated in the re- 
port filed October 14, 1863, to be 1,080 
pounds, and that of the coil of rope to be 
554 pounds. It appears, by that report, that 
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what are called in tlie report of the mar- 
shal, filed May 27, 1863, 20 hales of "army 
blankets, huttermit color," consisted of 540 
pairs of "gray army hlankets," and 24 pairs 
of "white blankets;" that there were 360 
gross of brass navy buttons, marked "0. S. 
N.," 10 gross of army buttons, marked "A.," 
397 gross of army buttons, marked "I.," and 
148 gross of army buttons, marked "0.," be- 
ing, in all, 555 gross; and that there were 
8 cavalry sabres, 11 sword bayonets. 992 
pairs of army boots, 97 pairs of russet 
brogans, and 47 pairs of cavalry boots. The 
entire appraisement of the cargo by the 
prize commissioners amounted to $184,141.- 
99, and they appraised the vessel at $7,500. 

The depositions in preparatorlo of James 
May, the master, Alexander C. T. L. Hertel, 
the mate, Patrick Kerns, the boatswain, 
and Henry Milliehamp, the cook and stew- 
ard, were taken on the 14th of February, 
1863. 

Upon the hearing of the cause, the counsel 
for the libellants and captors invoked into 
this case the proofs taken in the cases of 
Tlie Stephen Hart [Case No. 13,364], and The 
Gertrude [Id, 5,369], which were on the 
docket of this court for trial at the same 
time with the present case. This invocation 
was made under the thirty-third standing 
rule of this court in prize cases, which pro- 
vides, that "when the same claimants inter- 
vene for different vessels, or for goods, 
wares, or merchandise captured on board 
of different vessels, and proofs are taken in 
the respective causes, and the causes are on 
the docket for trial at the same time, the 
captors may, on the hearing in court, in- 
voke, of course, in either of such causes, 
the proofs taken in any other of them, the 
claimants, after such invocation, having lib- 
erty to avail themselves also of the proofs 
in the cause invoked." The court permitted 
these invocations to be made. In the eases 
of The George, 1 Wheat. [14 U. S.] 408, and 
The Experiment, 8 Wheat. [21 U. S.] 261, 
the propriety of the practice of invoking 
testimony from the papers of other vessels 
in possession of the court is recognized; and, 
in the ease of The Yriendschap, 4 O. Rob. 
Adm. 166, Sir William Scott permitted the 
captor to invoke the deposition of the claim- 
ant, made in a former ease, in which he was 
owner and master, upon the principle that 
it was proper to use the deposition, not as 
decisive of the case then before the court, 
but as evidence not improper to be taken in 
conjunction with that which the case af- 
forded. The Stephen Hart was a schooner, 
captured on the 29th of January, 1802, be- 
tween the southern coast of Florida and the 
Island of Cuba." The claimants of the whole 
of her cargo were Saul Isaac and Samuel 
Isaac, composing the firm of S. Isaac, Camp- 
bell & Co., the same persons who claim to be 
the owners, jointly with Begbie, of the whole 
of the cargo of the Springbok. It also ap- 
peared, in the case of The Stephen Hart, 



that the brokers who had charge of the 
lading of her cargo were Spyer & Haywood, 
the same parties who appear as brokers of 
the cargo in the present case, and as ship- 
pers of a pai-t of it, and as agents for Beg- 
bie and for S. Isaac, Campbell & Co. It ap- 
peared, in the case of The Stephen Hart, 
that S. Isaac, Campbell & Co. were dealers 
in military goods, and that the entire cargo 
of that vessel, consisting of arms, muni- 
tions of war and military equipments, was 
laden on board of her in England, under the 
direction of S. Isaac, Campbell & Co., in co- 
operation with the agents, at London, of the 
Confederate States, with the design that the 
cargo should run the blockade into a port 
of the enemy, either in The Stephen Hart, 
or in a vessel into which the cargo should 
be trans-shipped at some place in Cuba, 
and that S. Isaac, Campbell & Co. intrusted 
to the agent of the Confederate States in 
Cuba the determination of the question as to 
the mode in wh^ch the cargo should be 
transported into the enemy's port. The car- 
go of the Stephen Hart was condemned by 
this court, as lawful prize, on the ground 
that, being contraband of war, it was sent 
from England with an ostensible destination 
to Cuba, but with a real destination to the 
enemy's countiy, by S. Isaac, Campbell & 
Go. The Gertrude was a steamer captured 
on the IGth of April, 1863, in the Atlantic 
Ocean, off one of the Bahama islands, while 
she was on an ostensible voyage from Nas- 
sau, N, P., to St. John's, N. B. The libel 
was filed against her in this court on the 
23d of April, 1863, and she was condemned, 
with her cargo, as lawful prize, on the 21st 
of July, 1863. No claim was put in to either 
the Gertrude or her cargo. It appeared that 
she cleared from Greenock on the 22d of 
Januaiy, 1863, for Nassau and Havana. She 
was registered at the custom-house in Lon- 
don, her certificate of registry being dated 
January 10, 1863, in the name of Thomas 
Sterling Begbie, as her sole owner, and she 
is stated in such certificate to have been 
built in Glasgow on the 6th of JanuaiT, 18G3. 
The testimony in the case of The Gertrude 
showed that she belonged to Thomas Sterling 
Begbie, of London; that her cargo consist- 
ed, among other things, of hops, dry goods, 
drugs, leather, cotton cards, paper, 3,960 
pairs of gi-ay army blankets, 335 pairs of 
white blankets, linen, woollen shirts, flan- 
nel, 750 pairs of army brogans, Congi'ess 
gaiters, soda ash; 500 boxes of tin plate, 
and 24,900 pounds of powder; that she was 
captured after a chase of three hours, pay- 
ing no heed to four guns that were fired by 
her captor, but endeavoring to escape; that, 
when captui'ed, she was making for the har- 
bor of Charleston, her master knowing of 
its blockade, and having on board a Charles- 
ton pilot under an assumed name; that her 
cargo was shipped at Nassau by Henry Ad- 
derly & Co., for St. John's, N. B., by a bill 
of lading to order, indorsed by them in 
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blank, and that she had ou board a con- 
signee's letter from Henry Adderly & Co., 
addressed to Messrs. W. & B. Wright, St. 
John's, N. B. 

An examination of the marshal's report of 
the contents of the packages on board of the 
Springbok mentioned in the bills of lading 
Nos. 3 and 4, filed May 27, 1863, and of the 
prize commissioners' report of the contents 
of the packages composing the cargo of the 
Gertnide, filed June 1, 1863, discloses some 
singular fjxcts. The report in the case of 
The Springbok specifies 18 bales of "army 
blankets, butternut color," each marked "A." 
in a diamond, and numbered 544: to 548, 550, 
552, and 555 to 565. The report in the case 
of The Gertrude shows a large number of 
bales of "army blankets," each marked "A." 
in a diamond, and numbered with various 
numbers, scattered from 243- to 534, and then 
commencing to re-number again at 600. In 
the. inventors' and appraisement of the cargo 
of the Springbok, before referred to, ifiled 
October 14, 18C3, .these 18 bales of blankets 
are set out as being each marked "A." in a 
diamond, "G. C," and numbered 544 to 548, 
550, 552, and 555 to 565, and as being "gray 
army blankets." In an inventory and ap- 
praisement of the cargo of the Gerti*ude, 
made after her condemnation, and filed Au- 
gust 25, 1863, the bales of army blankets 
found on board of her are described as each 
marked "A." m a diamond, "G. G," and as 
being numbered with various numbers, scat- 
tered between 237 and 534, there being none 
higher than the latter number, and as be- 
ing "gray blankets." So, also, in the cargo 
of the Springbok is found a bale marked 
"A." in a diamond, and niunbered 779; while, 
in the cargo of the Gertrude are found bales, 
each marked "A." in a diamond, and num- 
bered 780, 782, 784, 786, 788, 789 to 799. So, 
too, in the Springbok are found 9 cases, 
each marked "A." in a diamond, and num- 
bered 976 to 984, and 4 bales, each marked 
"A." in a diamond, and numbered 985 to 987 
and 989, all of which cases and bales are 
specified in the appraisement report of Oc- 
tober 14, 1803, by the same marks and num- 
bers, and the 4 bales are therein stated to 
be "men's colored travelling shirts." In the 
Gertrude are found 5 bales, each marked 
"A." in a diamond, and numbered 988, 990 
to 992, and 998, and which, in the appraise- 
ment report of August 25, 1863, are speci- 
fied by the same marks and numbers, and 
described as "men's colored travelling shirts." 
In the Springbok are found 4 cases of men's 
white shirts, each marked "A." in a dia- 
mond, and numbered 994 to 997. So, also, 
in the Springbok are found packages, each 
mai'kcd "A." in a diamond, "S. I., 0. & Co.," 
and numbered 1221 to 1234, containing spool 
cotton and linen thread, and a package simi- 
larly marked, and numbered 1247, contain- 
ing linen collars, and 3 packages similarly 
marked, and numbered 1267 to 1269, con- 
taining men's hose and gloves; also, 3 pack- 



ages marked "A." in a diamond, and num- 
bered 1264 to 1206, containing the navy and 
army buttons before mentioned; also, 9 
cases, similarly marked (which, however, 
are specified in the report of October 14, 
1SG3, as each marked "S. B." in a diamond, 
"S. I., O. & Co."), and numbered 1289, 1300, 
1304, 1306, 1322, and 1351, and containing 
shirts and di*awers; also, 2 cases, each mark- 
ed "A." in a diamond, and numbered 1307 
and 1308, containing hose; also, 6 bales of 
army cloth, similarly marked, and number- 
ed 1400 to 1405; also, 1 case,- similarly mark- 
ed, and numbered 1406, containing cavalry 
swords and bayonets; also, 1 case, similarly 
marked, and numbered 1407, containing 
gloves, scarfs, &c.; also, 1 case, similarly 
marked, and numbered 1408, containing 
hair-brushes; also, 114 eases of Congress 
gaiters, similarly marked, and numbered 
1309 to 1335, 1351 to 1435, 1437 and 1440; 
also, 14 cases, similarly marked, and num- 
bered 1336 to 1349, containing army brogans; 
also, 1 case, similarly marked, and number- 
ed 1350, containing water-proof navy boots. 
In the cargo of the Gertrude are found 35 
cases of Congress gaiters, each marked "A." 
in a diamond, and numbered 1170 to 1204; 
also, 10 cases of army brogans, similarly 
marked, and numbered 1203 to 1214; also, 
1 case, containing shirts, similarly marked, 
and numbered 1285. On board of the Spring- 
bok is found 1 bale of brown wrapping pa- 
per, marked "A." in a diamond (and which 
is specified in the report of October 14, 1863; 
as marked "A." in a diamond, "T. S. & Co."), 
and numbered 264. On board of the Ger- 
trude are found a large number of bales of 
wrapping paper and other paper, mai-ked 
"A." in a diamond, "T. S. & Co.," and num- 
bered with numbers scattered between 1 
and 170. In only one instance, so far as I 
have observed, is the same number found 
on a package in each cargo — the case of 
needles, in the Springbok, being mai'ked 
"A." in a diamond, and numbered 998, and 
a case of men's colored travelling shirts, in 
the Gertrude, being also marked "A." in a 
diamond, and numbered 998. It would ap- 
pear, from this comparison of the marks 
and numbers on the packages in the two car- 
goes, that the marking and numbering of 
a large portion of the packages composing 
both cargoes were parts of one single trans- 
action, the numbers found in one cargo not 
being found in the other. 

The object of the invocation into the px*es- 
ent ease of the Stephen Hart and the Ger- 
tnide is, as is claimed on the part of the libel- 
lants, to show that S. Isaac, Campbell & Co., 
who claim an interest in the whole of the 
cargo of the Springbok, were the claimants 
of the entire cargo of the Stephen Hart; that 
Thomas Sterling Begbie, who claims an in- 
terest in the whole of the cargo of the 
Springbok, and who appears to have charter- 
ed her from her owners for the voyage on 
which she was captured, was the sole owner 
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of the Gertrude; that Spyer & Haywood, 
who style tliemselves the agents of Begbie, 
the charterer of the Springbok, and also the 
agents of S. Isaac, Campbell & Co.. in re- 
spect to the cargo of the Springbok, and 
wlio are also the brokers of that cai-go, and 
the signers of its manifest, and the ship- 
pers, by the bills of lading, of a large por- 
tion of that cargo, were the brokers of the 
cargo of the Stephen Hart; and that there 
is the singular correspondence, which has 
been pointed out, between the marks and 
numbers on the packages in the Springbok 
and those on the packages in the Gertnide. 
The conclusion sought to be drawn from all 
these circumstances is that, as it is satis- 
factorily established that the cargoes of 
both the Stephen Hart and the Gertnide 
J were, when captured, on their way to the 
enemy's country, into which they were de- 
signed to be introduced by a breach of 
blockade, and as S. Isaac, Campbell & Co. 
were interested in the entire cargo of the 
Stephen Hart, and are Interested in the en- 
tire cargo of the Springbok, and as Begbie 
is interested in the entire cargo of the Spring- 
bok, and was the sole owner of the Ger- 
trude, and as the brokers of the cargo of the 
Springbok are the same persons who were 
brokers of the cargo of the Stephen Hart, 
and as the cargoes of the Gertrude and the 
Springbok appear, to a large extent, to have 
been marked and numbered for shipment 
under a single system of marking and num- 
bering, the inference is a fair one that the 
cargo of the Springbok had the same des- 
tination which this court has found to hare 
been the destination of the cargoes of the 
Stephen Hart and the Gertrude. This in- 
ference I regard as a veiy proper one, and 
as waiTanted by the proofs invoked. In ad- 
dition to the practice of invocation, it is the 
uniform custom of prize courts to take cog- 
nizance of the status of the claimants who 
appear before it, with a view to see wheth- 
er they come with clean hands, or whether 
they have been before engaged in a traflBc 
similar to that with which they are charged 
in the particular case. Thus, in The Juf- 
frouw Elbrecht, 1 C. Hob. Adm. 127, the ves- 
sel was claimed as neutral property by a 
person who was said, by Sir AA'illiam Scott, 
not to be a "novus hospes" in the court, but 
to have appeared in former cases, in one of 
which he had sworn that a vessel was his 
property, when it was proved in evidence 
that she continued to be the property of her 
former enemy owner. Sir William Scott 
says: "The effect of this experience on our 
parts will be not to shut the door against 
him, because every case is to be examined 
principally by its own evidence; but, at the 
same time, it would be wrong to set up tech- 
nical rules against the rules of common jus- 
tice and reason, and to consider him as a 
person whose claims in this court do not re- 
quire an investigation peculiarly strict." So, 
also, in The Argo, 1 C. Rob. Adm. 158, Sir 



William Scott remarked, that the vessel was 
asserted to have been purchased in the ene- 
my's country for parties claiming to be neu- 
trals, whose transactions had appeared be- 
fore the court, in other eases, not much to 
their advantage. He added: "Although it 
is not on considerations of this kind that I 
must determine the present case, I cannot 
entirely overlook the conduct of parties, as 
far as it has judicially pressed itself on my 
notice." "The cu-eumstances of a case may 
be such as to make it utterly incredible, al- 
though there are confident attestations in 
support of it. The circumstances may be 
highly unnatural and in-econcilable with any 
view of a fair transaction. The court must 
undoubtedly be upon its guard against run- 
ning wild upon mere general presumptions, 
but it must judge of the common ti-ansac- 
tions of life upon the same ordinai-y prin- 
ciples on which the probity and fairness of 
siich matters is examined in the general 
practice of mankind." In The Rosalie and 
Betty, 2 C. Rob. Adm. ,3-43, Sir William 
Scott says: "In considering this case, I am 
told that I am to set off without any preju- 
dice against the parties from anything that 
may have appeared in former cases; that 1 
am not to consider former circumstances, 
but to suppose eve.ry case a true one till the 
fraud is actually apparent This is un- 
doubtedly the duty, in a general sense, of 
all who are in a judicial situation; but, at 
the same time, they are not to shut their 
eyes to what is genei-ally passing in the 
world — to that obvious system of covering 
the property of "the enemy, which, as the 
war advances, grows notoriously more arti- 
ficial. Higher prices are given for this se- 
cret and dishonorable sei-vice, and greater 
frauds become necessary. Old modes are 
exploded as fast as they are found ineffec- 
tual and new expedients are devised to pro- 
tect the unsound part better from the view 
of the court. Not to know these facts, as 
matters of frequent and not unfamiliar oc- 
currence, would be not to know the general 
nature of the subject upon which the court 
is to decide. Not to consider them at all, 
would not be to do justice. The very nature 
of the inquiiT necessarily suggests some- 
thing of this kind, for the inquiry is to see 
whether the property does bona fide belong 
to those who are ostensibly represented to 
be the proprietors. It is an inquiry, there- 
fore, which is necessarily attended with 
some doubt in limine. No reasonable man 
will say that the court is to look at eases in 
the same manner where no special reason 
for fraud exists, and where the enemy is 
driven to it by a necessity that is notorious, 
as the only means of getting home his prop- 
erty, and when such artifices are not unfre- 
quently known to prevail; and more espe- 
cially when the persons appearing as claim- 
ants have been exjKJsed to the experience of 
the court, as having engaged in such a trade, 
and do not stand before the court with those 
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general credentials wliieh belong to tlie con- 
-duct of a pure and unimpeacbed neutrality. 
T am 'afraid the observation of those who at- 
tend this court will apply these remarks to 
the owner of the ship. The claimant of the 
cargo hag not, in my recoUection, appeared 
before the court on any former occasion. I 
do not say that the conduct of the owner of 
the ship will, in general, affect the cargo; 
but, if the parties appear bound up together, 
in an intimate connexion and co-operation, 
in measures which a court cannot see with- 
out disapprobation, such an occurrence can- 
not but form a foundation for the unfavor- 
able reception of the case of a party so con- 
nected in that transaction." In the case of 
The Experiment, 8 Wheat. [21 U. S.] 261, 
wliieh was a case of alleged collusive cap- 
ture by a privateer, Mr. Justice Story, in 
delivering the opinion of the court, says: 
"It cannot escape the attention of the court 
that this privateer has already been detect- 
ed in a gross case of collusive capture, on 
the same cimise and under the same commis- 
sion. This is a fact of which, sitting as a 
court of admiralty, we are bound to take no- 
tice; and it certainly raises a presumption 
of ill faith in other transactions of the same 
parties, which can be removed only by clear 
■evidence of honest conduct. If the circum- 
stances of other captures during the same 
cruise are such as lead to serious doubts of 
the fairness of their character, every pre- 
sumption against them is greatly strength- 
ened; and suspicions once justly excited in 
this way ought not to be easily satisfied." 
In Tlie Nancy, 3 O. Rob. Adm. 122, Sir Wil- 
liam Scott alludes to the fact that the claim- 
ants in the case had not conducted them- 
selves, in some cases which had come before 
the court, with that purity which ought to 
distinguish the conduct of considerable mer- 
chants. The case of The Nancy is cited with 
approbation in Mos. Contr. War, 99, as sup- 
porting the principle that the known char- 
acter of the owners and agents of a vessel, 
as connected with conti-aband trade, is a cir- 
cumstance to be considered upon the ques- 
tion as to whether there be so much reason 
to doubt the regular papers of the vessel as 
to warrant the court in disregarding them. 

The principles laid down in the cases I 
have cited apply with peculiar force to the 
present case. I referred, in my opinion in 
the case of The Stephen Hart, to the manner 
in which the trade in contraband goods, and 
in running the blockade to the ports of the 
enemy had been carried on during the pres- 
ent war. A large portion of that trade has 
been conducted through the port of Nassau, 
the goods being sent from England to that 
port, and there trans-shipped in bulk into 
swift steamers, such as the Gertrude was, 
in which to be carried through the blockade. 
This course of trade has come to be a regu- 
lar system, and when parties like S. Isaac, 
Campbell & Co. and Begbie are before the 
court, who have been engaged in carrying on 



that species of trade in other cases, it is im- 
possible for the court to shut its eyes to the 
notorious chai-aeter of the traffic, or to the 
unfavorable position occupied by the claim- 
ants. 

I announced, in the case of The Stephen 
Hart, the leading principles of public law 
which apply to the present case, and also 
to the case of The Peterhoff [Case No. 11,- 
024], and discussed them at considerable 
length. Those principles, as established by 
the highest authorities in England, as well 
as in this country, are, that articles con- 
tmband of war, destined for the aid and 
use of the enemy, and on ti-ansportation by 
sea to the enemy's country, ai'e liable to cap- 
ture as lawful prize of war, if seized while 
being so transported; that, if a cargo be 
despatched from a neutral port with an in- 
tention, on the part of the pei-son despatching 
it, that, in violation of a blockade known to 
exist, it shall enter a port of the enemy, it 
may be captured as lawful prize; that con- 
traband articles destined, on their depai*ture 
from a neutral port, to be delivered to the 
enemy, either by being carried directly into 
a port of the enemy in the vessel in which 
they leave the neutral port, or by being 
trans-shipped, at another neutral port, into 
another vessel, are the subject of capture; 
that, if the contraband articles are really in- 
tended to be delivered to the enemy at some 
other place than the neutral port named in 
the papei-s of the vessel as the destination of 
the cargo, and that neutral port is to be 
used merely as a port of call or of trans-ship- 
ment and the goods are not to be delivered 
there for discharge and general consump- 
tion or sale there, and if, in that way, the 
representations contained in the papei-s of 
the vessel are false and fraudulent as to the 
real destination of the goods, they are liable 
to capture; that no principle of the law of 
nations, and no consideration of the rights 
and interests of lawful neutral commerce, 
requires that the mere touching at a neutral 
port, either for the purpose of making it 
a new point of departure of the vessel to a 
port of the enemy, or for the purpose of trans- 
shipping the contraband goods into another 
vessel, which may cany them to the destina- 
tion which was intended for them when they 
left their port of departure, can exempt the 
goods from capture; that the division of a 
continuous transportation of contraband 
goods into several intermediate transporta- 
tions, by means of intermediate voyages by 
different vessels carrying such goods, cannot 
cause a transpoi*tation which is, in fact, a 
unit, to become several transportations, al- 
though to effect the entire ti*ansportation of 
the goods requires several voyages by dif- 
ferent vessels, each of which may, in a cer- 
tain sense, and for certain purposes, be said 
to have its own voyage, and although each of 
such voyages, except the last one in the cir- 
cuit, may be between neutral ports; that 
such a transaction cannot make any* of the 
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parts of tlie entire transportation of the con- 
traband goods a lawful transpoitation, when 
the transpoi'tation would not have been law- 
ful if it had not been thus divided; that, 
whether the vessel is to stop at the neutml 
port merely as a port of call, and then go on 
to the enemy's port, or whether the cargo 
is to be trans-shipped, at the neutral port, to 
another vessel, to be transported to the 
enemy's port, there is, in either case, an ab- 
sence of all lawful neutral commerce to a 
neutral port, and the ti-ansportation of the 
contraband goods is, in either case, to be 
considered as a unit, from the port of lading 
to the port of delivery in the enemy's coun- 
try; that if any port of such transportation 
be unlawful, it is unlawful throughout; and 
that the contraband goods are subject to 
capture, as well before arriving at the neu- 
tral port as during their transportation by 
sea from such neutral port to the port of the 
enemy. I shall not recapitulate here the 
authorities and the reasoning on which these 
principles are upheld, but shall refer to my 
opinion in the case of The Stephen Hart, for 
their full exposition; and I do this the more 
readily, as the cases of The Stephen Hart 
and The Peterhoflf, as well as this case of The 
Springbok, have, it is understood, been car- 
ried, by appeal, to the supreme court of the 
United States. 

The first inquiry is, whether, upon these 
principles, the cargo of the Springbok is 
liable to condemnation. The contraband 
goods on board of the Springbok are alleged 
to be the army blankets, the navy buttons, 
the army buttons, the army cloth, the caval- 
ry swords, the bayonets, the army brogans, 
the navy boots, the tin plate, and the coil of 
rope, to say nothing of the saltpetre and the 
dmgs, which formed a portion of the contents 
of the packages covered by the bills of lading 
Xos. 2 and 6, the contents of which packages 
were not embraced in the report of the mar- 
shal filed May 27, 1863, but were only dis- 
closed in the appraisal report of the priKe com- 
missioners filed October 14, 1863. While I 
do not decide that all of these articles are 
necessarily conti-aband of war, it is sufficient 
to say that some of them are clearly so. The 
well-settled rule of law is that, where con- 
ti-aband goods, destined for the use of the 
enemy, are found on board of a vessel, all 
other goods on board of that vessel belonging 
to the owner of the contraband articles, even 
those goods which are innocent, must share 
the fate of the conti-aband goods. Halleck, 
Int. Law, p. 573, c. 24, § 6. The penalty of 
contraband extends to all the property of the 
same owner, involved in the same unlawful 
transaction; and, therefore, if articles which 
are contraband, and are going to the enemy 
are on board of the same vessel with articles 
which are not contraband, and all the articles 
belong to the same owner, all will be alike 
condemned, the innocent articles being af- 
fected with the contagion of the contraband 
articles. 3 Phillim. Int Law, § 277; 2 



Wildm. Int. Law, 217; The Sarah Christina, 
1 C. Rob. Adm. 237. As, in the present case, 
the entire cargo is claimed by the same own- 
ers, if the contraband articles are to be con- 
demned as having been on their way to the 
enemy at the time they were seized, all the 
rest of the cargo must be condemned. 

I now proceed to an examination of the dep- 
ositions in preparatorio taken in the present 
case. Captain May says that he does not 
know on what pretence the capture Avas made. 
Hertel, the mate, says that the seizure was 
made on the supposition that the cargo was 
contraband of war. Kerns, the boatswain, 
says that he understood that the seizure wa.^ 
made because the bills of lading did not show 
what was in some of the eases on board. 
Millichamp, the cook and steward, says that 
he understood they were captured becaua*- 
they had goods contraband of war on board, 
and that he heard no other reason given. It 
is very singular that Hertel and Millichamp, 
both of them, assign the suspicion of contra- 
band as the alleged reason for capture, and 
that Kerns assigns substantially the same rea- 
son, namely,' that the bills of lading did not 
show the contents of some of the packages, 
while Captain May assumes not to know what 
reason was assigned for the capture. It is 
ascertained that there were contraband goods 
on board, and it also appears that the contents 
of a very large portion of the packages cov- 
ered by the biUs of lading are not disclosed 
in the bills of lading, or in any other papers 
on board of the vessel, and that the only 
articles which are specified either in the bills 
of lading, the manifest, the cargo books, or 
any other papers found on board of the vessel, 
are the tea, coffee, ginger, pimento, cloves, 
pepper, and tin. Captain May says that the 
vessel was bound to Nassau, N. P., when 
seized; that the voyage began at London, and 
would have ended at some port in the United 
Kingdom; that the cargo was general mer- 
chandise; and that he is not aware that she 
had any goods contraband of war on board. 
That she had contraband goods on board, and 
what they were, we have already seen. It is 
a principle of prize law, that a master cannot 
be permitted to aver his ignorance of the con- 
tents of contraband packages on board of his 
vessel; and that he is bound, in time of war, 
to know the contents of his cargo. The Oster 
Risoer, 4 0. Rob. Adm. 199. Hertel says that 
the voyage began at London, and was to havc^ 
ended, according to the shipping articles, at 
any port of the United Kingdom of England 
or Ireland, or any port on the continent of 
Europe between Brest and the river Elbe; 
that the voyage was to Nassau; that he does 
not know where they intended to go after 
leaving Nassau; that they intended to dis- 
charge their cargo at that place; that it was 
a general cargo; that he has no knowledge, 
information, or belief as to the contents of 
the packages; that he took them all on board 
and gave receipts for them; and that, to the 
best of Ms knowledge, information, and be- 
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lief, there were on board no. goods contra- 
band of war. Kerns says that tlie vessel was 
bound to Nassau -with a genei-al cargo, the 
contents of which he does not know, and that 
he does not know that she had on board any 
goods contraband of war. Millichamp says 
that the voyage was from London to Nassau, 
and thence to any port in the West Indies, 
North America, or the United States, and 
thence back to any port in the United King- 
dom, according to the shipping articles which 
he signed; that the cargo was all on board 
when he joined the vessel, except two cases or 
boxes, which were put on board the day be- 
fore they sailed; and that he knows nothing 
concerning the cargo, or whether or not she 
had on board anything contraband of war. 
The two cases referred to by Millichamp are 
undoubtedly the two packages mentioned in 
the bill of lading No. 3, and which are the 
sole contents of that bill, one of them being 
the bale of brown wrapping paper, and the 
other being one of the two cases containing 
the army buttons. Bill No. 3 is dated De- 
cember 8, while bills Nos. 2 and 6 are dated 
December 6, and bills Nos. 4 and 5 have no 
date. Captain May says that the vessel was 
consigned to B. "W. Hart, Esq., Nassau, and 
the cargo to the order of the charterers, in- 
dorsed on the bills of lading; that the goods 
were to be delivered at Nassau for account 
and risk of Begbie & Co., of London, the 
charterei's; and that he does not know to 
whom the goods would belong, if restored. 
Hertel says that the cargo was shipped by 
Spyer & Haywood, of London, consigned to 
B. "W. Hart, of Nassau; and that it was to 
have been delivered at Nassau, but he can- 
not say for whose real account, risk, or bene- 
fit. Captain May says that there were three 
sets of either three or four bills of lading of 
the goods on board of the vessel; and that 
there were no false bills of lading, nor any 
signed other than those on board when she 
was taken. He also says that there were no 
papers on board showing the ownership of the 
cargo; and that the charter-party for the voy- 
age was signed by Begbie & Co. The master 
and all on board knew of the blockade of the 
ports of the enemy. 

I am entirely satisfied, from all the evidence 
in the case, that the cargo of the Springbok 
was intended to be delivered in the enemy's 
country, by trans-shipment at Nassau into a 
vessel in which it should be carried through 
the blockade, and that such was the intended 
destination of the cargo on its departure from 
England. The papers found on board of the 
vessel, so far as they represent Nassau as the 
ultimate destination of the cargo, were false 
and simulated. There was no bona fide in- 
tention of landing the cargo at Nassau for 
sale or consumption there, so that it might be 
incorporated at Nassau into the common stock 
In that market; but, if it was to be landed 
there at all, it was only to be so landed for 
the purpose of being trans-shipped, in bulk, 
into another vessel, in pursuance of the orig- 



inal destination of the cargo to the enemy's 
country. The port of Nassau was to be used 
only as a poi-t of trans-shipment of the car- 
go. In the case of The Thomyris, Edw. 
Adm. 17, Sir William Scott says: "It is a 
clear and settled principle, that tfie mere 
trans-shipment of a cargo at an interme- 
diate port will not break the continuity of 
the voyage, which can only be effected by a 
previous actual incorporation into the com- 
mon stock of the country where the trans- 
shipment takes place. If there was nothing 
more than a trans-shipment of the cargo 
from one vessel to another, that will not 
alter the transaction in any respect, and it 
must still be considered as the same contin- 
uous voyage to the port where the cargo was 
ultimately to be delivered." Many authori- 
ties, to the same effect, were cited by me in 
the case of The Stephen Hart The case of 
The Joseph, 8 Granch [12 U. S.] 451, may 
also be referred to. 

The absence from the bills of lading of all 
mention of the contents of any of the pack- 
ages composing the cargo, except the tea, 
coffee, ginger, pimento, cloves, and pepper, 
and the fact that the manifest makes no 
mention of the contents of any of the pack- 
ages, leads to the conclusion that, if the 
master did not in fact know what were the 
contents of the packages, his ignorance was 
a studied ignorance. But the more reason- 
able conclusion, in view of his declared want 
of information as to the cause of his capture, 
while the other witnesses frankly declare 
the csaise to have been the suspected pres- 
ence of contraband goods, or the defective 
character of the bills of lading, is that his 
ignorance is affected and not real. The cir- 
cumstance that all the bills of lading say 
that the freight is to be paid "as per char- 
ter-party," shows that the charterer of the 
vessel, Begbie, must have been interested in 
the whole of the cargo. The inference that 
there was a single ownership of the whole 
of the cargo, although part of it was shipped 
in the name of Moses Brothers, and the rest 
of it in the name, some of Spyer & Haywood, 
and some of Spyer & Haywood, as agents, is 
dedueible from the fact that Spyer & Hay- 
wood, as agents for the charterer, instructed 
Captain May, on his arrival at Nassau, to re- 
port to Mr. Hart for orders as to the delivery 
of the cargo; and from the further fact, 
that Spyer & Haywood, as agents for S. 
Isaac, Campbell & Co., enclosed in a letter 
to B. W. Hart the bills of lading Nos. 5 and 
6, which comprise the entire contents of 
the cargo, except the two packages mention- 
ed in bill No. 3, being the bale of brown 
paper and one case of the army buttons; 
and from the further fact, that Spyer & 
Haywood signed the indorsement on the 
charter-paity, and also, as brokers, signed 
the manifest of the entire cargo. There 
was, therefore, a single ownership for the 
entire cargo, both contraband and non-con- 
traband; and it is fair to infer, from all the 
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evidence, that there must have been a single 
destination for the whole of the cargo. If, 
therefore, any particular destination can, 
with certainty, be afiixed to any portion of 
the cargo, the same destination must, on all 
the evidence, be ascribed to the "whole of it. 
The absence from on board of the Spring- 
bok of any of the invoices of the cargo is a 
fact of peculiar significance in the present 
case. The bills of lading mention no articles 
except the tea, cottee, ginger, pimento, cloves, 
and pepper. The manifest specifies nothing 
tis to the contents of the packages. The car- 
go books only mention tea, coffee, ginger, 
cloves, pepper, and tin. If the invoices had 
been on board, they would, if they were as 
true and full as genuine invoices should be, 
have disclosed the full particulars of the car- 
go. The inquiry is a pregnant one: Why 
were the invoices not on board of the vessel? 
If they had been, their disclosure of the 
contraband articles could have worked no 
injury, if those contraband articles were 
not on their way to the enemy of the United 
States. What, then, is the proper inference 
to be drawn from the absence of the in- 
voices? Most certainly, that the contraband 
articles which were in fact on board, and 
whose existence was not disclosed by the 
bills of lading, the manifest, or the cargo 
books, but whose presence would have been 
disclosed by true and proper invoices, were 
on board for some unlawful purpose and up- 
on some unlawful destination. Such pur- 
pose could, on all the evidence in the case, 
only have been to supply the enemy of the 
I'nited States, and such destination could 
only have been the country of the enemy. 
Captain May testifies to the existence of in- 
voices, and says that he believes that in- 
voices and duplicate bills of lading were to 
be sent to Nassau by mail steamer. Spyer 
& Haywood, as agents for S. Isaac, Camp- 
bell & Co., enclosed to B. TV. Hart, of Nas- 
sau, in their letter to him of December 8, 
1802, "under instnictions from Messrs. S. 
Isaac, Campbell & Co.," "bills of lading for 
goods shipped per Springbok," but they did 
not enclose in that letter invoices of the 
goods covered by the bills of lading. Why 
should they not have done so, if the goods 
were, in the way of lawful commerce, to be 
landed at Nassau for sale or consumption 
there, and to be incorporated there into the 
common stock of that market? What other 
motive could there have been for sending 
the invoices by mail, as suggested by the 
master, while the bills of lading were sent 
by the vessel herself, except to conceal from 
the officers of any cruiser of the United 
States by whom the papers of the vessel 
should be examined on her voyage, all 
knowledge that contraband articles wei"e on 
board? And what motive could there be for 
concealing that knowledge if, in fact, those 
contraband articles were not destined for 
the enemy of the United States, but were 
destined for use or sale at the neutral port 



of Nassau? The effect of the dissembling 
of contraband goods in the papers of a vessel 
is commented upon by Sir William Scott in 
The Kichmond, 5 C. Rob. Adm. 325, and the 
absence from on board of a vessel in time 
of war of invoices of her cargo is laid down 
by all the authorities as being a suspicious 
circumstance, as affecting the question of 
the honesty of the commerce. 1 Kent, 
Comm. 157; Halleck, Int. Law, p. 622, c. 25, 
§ 25. And, in some of the treaties of the 
United States with foreign countries, it has 
been provided that, in time of war, the ves- 
sels of both nations, being laden, must be 
provided, among other papers, "with cer- 
tificates containing the several particulars of 
the cargo," "that so it may be known wheth- 
er any forbidden or contraband goods be on 
board the same." The Amiable Isabella, 6 
Wheat. [19 U. S.] 1; Treaty of 1795 witli 
Spain, art. 17 (8 Stat. 148); Convention of 
1800 with France, art. 17 (8 Stat. 180). The 
foundation of this rule of law, which exists 
and is to be administered, whether embodied 
in treaty stipulations or not, is that, in time 
of war, a vessel should be furnished with 
documents showing the particulars of her 
cargo, especially where, as in the present 
case, the vessel is documented for a neutral 
port in the vicinity of the ports of one of 
the belligerents, and that neutral port is one 
extensively used as a mere port of call and 
of trans-shipment for vessels and cargoes 
bound to ports of the enemy of the United 
States, and where, too, the parties claiming 
to own the cargo have been engageu in pre- 
vious adventures connected with running the 
blockade, or introducing cargoes of contra- 
band goods into the enemy's counti-j'. 

The facts, that the oi-iginal bills of lading 
Nos. 5 and 6 made out to "order," are in- 
dorsed in blank; that the bill of lading No. 
2, which is a duplicate of No. 6, and is a 
"captain's copy," is indorsed in blank; that 
the very brief letter of instructions to Cap- 
tain May from Spyer & Haywood, as "agents 
for the charterer," dated December 8, 1802, 
simply directs him to proceed to Nassau, N. 
P., and, on aiTival, report yourself to Mr. 
B. W. Hart there, who will give you ordfira 
as to the delivery of your cargo, and any 
further information you may require; and 
that Spyer & Haywood, as agents for S. 
Isaac, Campbell & Co., sent to Hart the bills 
of lading for substantially the whole of the 
cargo, justify the conclusion that the cargo 
in bulk, as a whole, was put under the or- 
ders of Mr. Hart, not to be sold or used at 
Nassau, but to be forwarded by trans-ship- 
ment to some other destination. What was 
that destination? It is clearly indicated by 
the initials "O. S. N." stamped upon the 50,- 
000 navy buttons, those initials standing for 
the words "Confederate States Navy," and 
by the initials "I.," "C," and "A.," stamped 
iipon the 80,000 army buttons, which sevei'- 
ally represent the words, "Infantry," "Cav- 
alry," and "Artillei-y." The destination of 
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those navy buttons was unquestionably the 
country of the enemy of the United States, 
which enemy styles itself "The Confederate 
States of America." The navy buttons must 
have been destined for the use of the navy 
of the enemy, and the army buttons were 
for the use of its army. Such destination 
was Intended by S. Isaac, Campbell & Co., 
for the buttons are all of them stamped 
with their name and place of business hi 
London. Such also was the only appropriate 
destination of the "gray" or "butternut col- 
or" army blankets. And all of those articles 
were to be made of use to the enemy by 
being introduced into the country of the 
enemy. 

The fact that the claim of the Isaacs and 
Begbie is not signed by them, but is signed by 
Mr. Kursheedt, their proctor of record, and 
that the test oath to the claim is made by 
the proctor, has not escaped my attention. 
The claim states everything on information 
and belief. The test oath, although made 
on the 24th of llarch, 1863, forty days after 
the service of process on the cargo, states 
that it is impossible to communicate with 
the claimants, all of whom, it says, reside in 
London, in time ta allo^v them to make the 
claim and test affidavit. Yet the affidavit 
made by the proctor states that his informa- 
tion as to the matters set up by him is de- 
rived from lettere and communications then 
very lately received by him from the claim- 
ants, and from documents in his possession 
placed there by the claimants, and which 
authorize him to intervene and act as agent 
as well as proctor for them as to the cargo. 
It would seem as if the time which was suf- 
ficient for sending from New York to London 
intelligence of the capture of the cargo, and 
for sending back the letters, communications, 
and documents mentioned, but none of which 
were placed before the court, would have 
been sufficient to procure the signatures and 
oaths of the claimants of the cargo to a 
claim and a test affidavit The same gentle- 
man who thus acted as proctor in the case 
of The Springbok was the proctor for S. 
Isaac, Campbell & Co., in the case of The 
Stephen Hart. In that case a claim was 
put in to the cargo, signed at London, by 
Samuel Isaac, and the test affidavit thereto 
was made by him at London. I also find 
that the test oath made by Mr, Kursheedt in 
the case of The Spi'ingbok, and that made by 
Samuel Isaac in the case of The Stephen 
Hart, contain the same peculiar form of aver- 
ment, that it was not intended that the ves- 
sel should enter, or attempt to enter, any 
port of the United States, or that her cargo 
should be delivered at any such port. I 
cannot but regard with suspicion the circum- 
stances that the claim and oath are not made 
by the claimants, but by their proctor; that 
so unsatisfactory an excuse is given there- 
for; that the papers and documents •which 
owere so weighty in the mind of the proctor 
in inducing his oath were not put before 



the court; and that the test oath is so pecul- 
iarly worded. 

Upon the whole ease, my conclusion is, 
that there are abundant grounds for con- 
demning, not only the contraband articles 
found on board of the vessel, as having been 
destined to the enemy's country, but also the 
entire cargo, as belonging to the owners of 
the contraband goods.. 

It is quite probable, from the coincidence- 
of dates, -that it was intended that the carga 
of the Springbok should be carried from 
Nassau to .the enemy's counti-y by the Ger^ 
trude. Begbie, the owner of the Gertrude, 
sent her from Greenock, on the 22d of Janu- 
ary, to Nassau. The Springbok, chartered 
by Bebgie, and with a cargo on board in 
all of which he had an interest, had sailed 
from Dalmouth for Nassau on the 23d of" 
December previous. She was captured on 
the 3d of Febniary, about 150 or 200 miles 
east of Nassau. The Gertrude would, in 
due course, arrive at Nassau but a few days 
after the Springbok. 

It is claimed that the vessel is not subject 
to condemnation, even though she was car- 
rying contraband articles intended for the 
enemy. It is urged that her owners had no 
interest in any of the cargo, and had char- 
tered her for a voyage specifically to Nassau, 
where, by the charter-pax'ty, she was to de- 
liver the cargo, and that neither her owners 
nor her master had any knowledge that she- 
was carrying anj' contraband articles, much 
less that those contraband articles were. leav- 
ing England on a destination to the countiy 
of the enemy. But the court is of opinion 
that, under all the circumstances disclosed in 
this case, the vessel must be held to have- 
been employed in carrying on the unlawful 
enterprise of transporting contraband articles 
on their way to the enemy's country, to be- 
there introduced by a violation of the block- 
ade, and that she was so employed under 
such a state of facts as makes her owners 
responsible for the unlawful transportation 
of the contraband articles, and for the acts 
of the master in relation to such transporta- 
tion, to such an extent as to justify the con- 
demnation of the vessel. Formerly, the mere 
fact of carrying a contraband cargo rendered 
the vessel liable to condemnation, but the 
modern rule is different The carrying of 
contraband articles is now attended only with 
loss of freight and expenses, unless the ves- 
sel belongs to the owner of the contraband 
articles, or unless there are circumstances 
of fraud as to the papers and the destination 
of the vessel or the cargo, and thus an at- 
tempt, under colorable appeaiunces, to de- 
feat the rights of the .belligerent The Rin- 
gende Jacob, 1 C. Rob. Adm. 89; The Jonge 
Tobias, Id. 329; The Franklin, 3 G. Rob. Adm. 
217. In this last case, the owner of the ves- 
sel, who was not the owner of the cargo, was 
himself a neutral, and had entered into a 
charter-party for a voyage of the vessel from 
one neutral port to another neutral port. In 
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all these particulars, he occupied the posi- 
tion of the owners of the Springbol?:. But 
although, in the ease of The Franklin, the 
vessel -svas ostensibly bound to a neutral 
port. Sir William Scott held that she was in 
fact bound to a belligerent port, and con- 
demned her because she had on board conti'a- 
band goods destined for a belligerent port. 
And he announces, it as the settled rule of 
law, "that the carriage of contraband with 
a false destination will work the condemna- 
tion of the ship as well as the cargo." Where 
the owner of the vessel is himself privy to 
.such carriage of contraband, or where the 
master of the vessel, as the agent of such 
owner, interposes so actively in the fraud 
as to consent to give additional coloi- to it 
by sailing with false papers, the modern re- 
laxation in favor of the vessel no longer ex- 
ists. Tlie Franlvlin, 3 O. Rob. Adm. 217, 
note; The ilercurius, 1 O. Rob. Adm. 288, 
note; The Edward, 4 C. Rob. Adm. 68; The 
Neuti-alitet, 3 C. Rob. Adm. 295. These cases 
are cited with approbation in Carrington v. 
Merchants' Ins. Co., 8 Pet. [33 U. S.] 495, 
520, 521, In delivering the opinion in that 
case, ilr. Justice Story says: "The belliger- 
ent has a right to require a frank and bona 
fide conduct on the part of neutrals, in the 
course of their commerce, in times of war; 
and if the latter will make use of fiuud and 
false papers to elude the just rights of the 
belligerents, and to cloak their own illegal 
purposes, there is no injustice in applying 
to them the penalty of confiscation. The 
taint of the fraud travels with the party and 
his offending instrument during the whole 
course of the voyage, and until the enter- 
prise has, in the understanding of the party 
himself, completely terminated." 

In the present case, we find that Begbie, 
the charterer of the vessel, is set up as the 
ownei*, jointly with S. Isaac, Campbell & Co., 
of the Avhole of the cargo; that Spyer & Hay- 
wood, the agents of Begbie, the charterer of 
the vessel, were also the agents of S. Isaac, 
Campbell & Co., the co-owners of the cargo; 
that Captain Slay, the master of the vessel, 
is the son of Thomas May, who is one of 
the three owners of the vessel; that Captain 
May signed bills of lading for 1,304 packages 
of merchandise, to be transported, in time of 
war, ostensibly to the port of Nassau, the 
principal port of call and ti-ans-shipment for 
vessels and cargoes destined to ports of the 
enemy by a breach of blockade; that the con- 
tents of only 613 of the packages covered by 
the bills of lading were specified in them, the 
articles so specified being only the tea, coffee, 
ginger, pimento, cloves, and pepper; that he 
sailed with a manifest specifying not a single 
article contained in his cargo, but merely giv- 
ing the marks and numbers on the packages, 
and describing them as cases, bales, boxes, 
chests, bags, kegs, and casks; that he sailed 
without any invoices containing the particu- 
lars of his cargo; that he was appointed to 
the command of the vessel, as he himself 



says, by her owners; that the only insti-uc- 
tions he carried with him were instructions 
from Spyer & Haywood, as agents for Begbie, 
the charterer, to proceed to Nassau, and to 
report himself to Mr. Hart there, and re- 
ceive orders from him as to the delivery of 
the cargo; that his failure to demand and 
carry with him full and clear invoices, con- 
taining full particulars of his cargo, was a 
deUberate one, because he says that the in- 
voices were to be sent to Nassau by mail 
steamer, thus showing that he knew of the 
existence of invoices of the cargo; and that 
he declares his ignorance of the contents of 
the cargo, or that there were any goods con- 
traband of war on board,— an ignorance 
which the court cannot, under the circum- 
stances, regard as a real ignorance, and which, 
if it were a real ignorance, is inexcusable on 
tlie part of a master in time of war. The 
conclusion is irresistible thar the master was 
carrying this cargo, composed, in part, of 
contraband articles, under false papers. He, 
and the owners who appointed him as their 
agent, must be regarded, under the circum- 
stances, as affected with knowledge of the con- 
traband articles on board, and of their destin- 
ation, to the same extent as if actual knowl- 
edge thereof wei-e brought home to the master 
and the OAvners. The master, and, through 
him, the owners, must be held to the same 
knowledge of the caiiiage by the vessel of the 
navy buttons, which could have but one des- 
tination, as if they had personally and know- 
ingly put those articles on board. The master's 
ignorance that such navy buttons were on 
board, when he would have learned the fact 
if he had required the production to him, so 
that he might carry them on board of his ves- 
sel, of invoices containing full particulars of 
the cargo, was a wilful shutting of his eyes, 
under such circumstances as to make him 
and the owners of the vessel responsible for 
the carrying of whatever contraband articles 
should turn out to be on board, destined for 
the use of the enemy. Moreover, charged, as 
he and his owners must therefore be, with 
knowledge that the contraband articles were 
on board, and were going to the enemy, the 
owners must be held responsible for the docu- 
menting of the cargo by the master, by 
means of the bills of lading, to the neutral 
port of Nassau, when it was in fact destined, 
composed in part of contraband goods, to a 
port of the enemy. This was, on the part of 
the master, for whose acts the owners of the 
vessel are responsible, a carrying of the con- 
ti-aband articles under a false destination, 
and with false papers, thus bringing the case 
directly within the authorities before cited. 
If the owner of a vessel places it under the 
control of a master who penults it to carry, 
under false papers, contraband goods, osten- 
sibly destined for a neutral port, but in real- 
ity going to a port of the enemy, he must sus- 
tain the consequence of such misconduct on 
the part of his agent. The Ranger, 6 C. Rob. 
Adm. 125; Jecker v. Montgomei-y, IS How. 
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t59 IT. SJ 110, 119; The Merciuius, 1 C Bob. 
Adm. SO. In the Vrouw Judith, Id. 150, the 
principle is laid down by Sir William Seoit, 
in respect to the act of the master of a ves- 
sel in breaking a blockade, that such act 
binds the owner, in respect to the conduct of 
the vessel, as much as if it was committed by 
the owner himself; that, if the master abuses 
his trust as to the powers with which the 
law invests him, it is a matter to be settled 
between him and the person who constituted 
him master; but that his act of violation is, 
as to the penal consequences, to be consid- 
ered as the act of the owner. So, also, in 
The Columbia, Id. 154, it was held, by Sir 
William Scott, that the penalty of breaking 
ii blockade attaches to a vessel by the con- 
duct of the master, although the owner be 
ignorant of the blockade. The principle of 
that case was that, although the intention of 
the owner of the vessel may have been inno- 
cent, he will be penally affected by the mis- 
conduct of his agent, who has misused the 
trust confided to him, and that in such case, 
the act of the agent, such as the act of a 
master in breaking a blockade, affects the 
owner of the vessel to the extent of the whole 
of his propexi:y concerned in the transaction. 
The same general principle was recognized by 
this court in the case of The Hiawatha 
[Case No. 6,450], and by the supreme court, 
on appeal, in the same case. 2 Black [67 U. 
S.] 635, 67S. Both courts held that the neu- 
tral owners of the cargo of the Hiawatha, 
though cognizant of the blockade, were re- 
sponsible for the act of the master of the 
vessel in violating the blockade. The su- 
preme court affirmed the decision of this 
court condemning both vessel and cargo, and 
declared that "the cargo must share the fate 
of the vessel." 

The act of the master of the Springbok in 
signing billsof lading of the character of those 
which he signed, and in sailing with a mani- 
fest giving no information as to the contents 
of his cargo, and in not carrying invoices giv- 
ing particulars of the cargo, and in then tes- 
tifying to his ignorance as to what he had on 
board, can be regarded in no otlxer light than 
as a concealment of the real character of the 
contraband goods, so as to subject the vessel 
to condemnation, as the result of such fraud, 
when, under other circumstances, she might 
go free, even though the goods were con- 
fiscated. Mos. Contr. War, 07, 98. It is well 
settled that, from the moment a vessel, hav- 
ing on board contraband articles which have 
a destination to a port of the enemy, leaves 
her port of departure, she may be legally cap- 
tured; that it is not necessary to wait until 
the goods are actually endeavoring to enter 
the enemy's port; and that, the transporta- 
tion being illegal at its commencement, the 
penalty immediately attaches. Halleck, Int. 
Law, c. 24, sec. 7, p. 573; 2 Wildm. Int. Law, 
p. 218; 1 Duer, Ins. 626, § 7; The Imina, 3 
C. Rob. Adm. 167; The Trende Sostre, 6 O. 
Bob. Adm. 390, note; The Columbia, 1 0. 



Rob. Adm. 154; The Neptunus, 2 G. Rob. 
Adm. 110. 

There has been no application made to the 
court for leave to furnish further proofs, but 
an appeal to the supreme court was taken 
within ten days after the decree was made. 
Moreover, I do not think this case is one in 
which the owners of either the vessel or the 
cargo have so conducted as to entitle them- 
selves to supply further proof. The conduct 
of the master, representing the owners of 
the vessel, was such, in affecting his igno- 
rance or concealing his knowledge of the con- 
traband articles on board, as not to justify 
the favoi-able consideration of the court to- 
wards the vessel; and the owners of the ear- 
go are not parties to whom any such favor 
can be accorded. The privilege of furthei* 
proof is always forfeited where there has 
been any deception or fraud. The Eenrom, 2 
C. Rob. Adm. 1. 

The vessel and her cargo must both of tlieni 
be condemned. 

[An appeal was taken to the supreme court, 
where the decree of this court was reversed as 
to the ship, but without costs or damages to 
the claimants, and was affirmed as to the cargo. 
The cause was remanded for further proceed- 
ings. 5 Wall. (72 U. S.) 1.] 



Case No. 13,S65. 

SPRINGER V. FOSTER et al. 

[1 Story, 601.] i 

Circuit Court. D. Massaeluisetts. Oct. Term, 
1841- 

CosFLiCT OF Laws — Attachment — Issolvenoy — 
Roi-ES OF CoujiT — Process. 

1. The insolvent act of Massachusetts of 183S 
(chapter 108) does not dissolve an attachment 
in tlie courts of the United States, under the 
antecedent state laws adopted by congress. 

[Cited in Perry Manuf'g Co. v. Brown, Case 
No. 11,015.] 

2. The legislature of JIassaehusetts can pro- 
mulgate rules for the state courts only, and can- 
not affect the validity or effect of process in 
the courts of the United States. 

Assumpsit [by Benjamin H. Springer 
against Benjamin Foster and trustees]. The 
principal was defaulted; and the questions 
arising in the cause respected the liability 
of the trustees. 

C. P. & B. R. Curtis, for plaintiff. 
Mr. Fuller, Mx". Rand, and Mr. Fisk, for 
trustees. 



STORY, Circuit Justice. This cause was 
argued at a former term upon two questions 
arising upon the facts. The first was, 
whether an attachment of property upon 
mesne process, issuing out of the circuit 

1 [Reported by William W. Story, Esq.] 
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court of the United States, was dissolved by 
the act of tlie defendant, Poster, in making 
an assignment under, and taking the benefit 
of, the insolvent act of Massachusetts of 1S3S 
(cliapter 163). The second Avas, whether the 
general assignment act of Massachusetts of 
the 15th of April, 1836 (chapter 238), was re- 
pealed by the insolvent debtor act of the 
same state, of the 23d of April, 1838 (chapter 
K53). 

The latter question is one altogether de- 
pendent upon tlie local statute law of Massa- 
chusetts, the construction of which peculiarly 
belongs- to the state tribunals. And as the 
very point is said to be now pending in judg- 
ment before the supreme court of the state. 
I shall reserve my opinion, until it has been 
disposed of in that court; for, upon all such 
questions, the constant liabit of the courts of 
the United States is to follow the decisions of 
the state courts. 

The other question is one peculiarly and 
properly belonging to this court. And upon it 
I have not the slightest difficulty. When the 
state processes and the proceedings thereon 
were originally adopted by the courts of the 
United States under the acts of congress, all 
the incidents thereto, then existing under the 
state laws, were by implication and intend- 
ment of law also adopted. But no changes of 
the state law, subsequently made, have been 
ever admitted to change the nature of the 
process, or the proceedings thereon, or the 
effects thereof, as they stood at the time of 
their original adoption, imless so far as they 
have been sanctioned or adopted by subse- 
quent acts of congress, or by the rules and 
practice of the courts of the United States in 
conformity therewith. Such has been the uni- 
form doctrine upon this subject in all the 
courts of the United States, and it has re- 
peatedly received the sanction of the supreme 
court. The cases of Wayman v. Southard, 10 
Wheat. [23 U. S.] 1; Bank of U. S. v. Hal- 
stead. Id. 51; U. S. V. January, Id. fin. note; 
Ross V. Duvall, 13 Pet. [38 U. S.] 45; Beers 
V. Haughton, 9 Pet. [34 U. S.] 329; and U. S. 
V. Knight, 14 Pet. [39 U. S.] 301,— are all in 
point to show the uniformity, with which this 
construction has been recognised in the courts 
of the United States. Tlie insolvent act of 
Massachusetts . of 1838 (chapter 163) could, 
therefore, have no effect to dissolve an at- 
tachment in the courts of the United States 
under the antecedent state laws, adopted by 
eongi-ess; since the legislature of Massachu- 
setts can promulgate a rule only for the courts 
of the state, and cannot affect the validity,' or 
effect of process in the courts of the United 
States. This, in substance, was the opinion 
pronounced at the former argument. 

The case must, however, upon the other 
point stand for the final decision of the su- i 
preme court of the state, upon the gi-ound, 
which was stated when the case was first 
broken, at the argument at the former hear- 
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Case No. 13,S66. 

SPRINGER V. FOSTER et al. 

[2 Story, 383; i 6 Law Rei>. 107.] 

Circuit Court, D. Massachusetts. May Term,. 
1842. 

Fedekai. Couhts —Following State Adjudica- 
tions— Ixsolvexct — Cos FLICT OF 
Laws— Costs. 

1. The courts of the United States follow the 
decisions of the state tribunals in all questions 
dependent upon the local statute laws of the 
states. 

[Cited in Perry Manuf'g Co. v. Brown. Case 
No. 11,015; Jewett v. Garrett, 47 Fed. 031.] 

2. No state insolvent laws can discharge tlu- 
obligations of any other contracts made in tlie 
state, than those, which are made between the 
citizens of that state. 

[Cited in Hale v. Baldwin, Case No. 5,913; 
Baldwin v. Hale. 1 Wall. (68 U. S.) 2,32: 
Demeritt v. Exchange Bank, Case No. 3.- 
780.] 

[Cited in Deering v. Boyle, 8 Kan. 358; Felch 
V. Bugbee. 48 Me. 13; Hawley v. Hunt, 27 
Iowa, 308; Savoy v. Marsh, 10 Mete. 
(Mass.) 595; Scribner v. Fisher, 2 Grav. 
47.] 

3. Wheie certain bills of exchange were 
drawn in Pennsylvania on a citizen of Massa- 
chusetts, and were accepted by him in Massn- 
chusetts, it was held, that it was not competent 
for the legislature of Massachusetts, by the in- 
solvent act of 1838, to discharge the obligation 
of these contracts. 

[Cited in Perry Manufg Co. v. Brown, Case- 
No. 11,015.] 
[Cited in Whitney v. Whitney. 35 N. H. 470.] 

4. Held, also, that attachments made on these 
bills of exchange, by process issued from the 
courts of the United States, were not dissolved 
in consequence of the defendant taking advan- 
tage of the insolvent law of Massachusetts, al- 
thougli such attachments on process from the 
state courts would be dissolved. 

[Cited in Perry Manuf'g Co., Case No. 11.- 
015.] 

[Cited in Howe v. Freeman, 14 Gray, 578: 
Wendell v. Lebon, 30 Minn. 240, 15 N. W. 
112.] 

5. Under the circum.stances of this ease, the 
trustee was allowed only the costs and ex- 
penses incurred by him before the attachment, 
and the usual sum allowed for his costs, ns 
trustee in this suit. 

The only questions in this case arose on the 
answers of the trustee, Charles Carter. In 
his firat answer, at the October term, 1840. he 
in substance stated, that on or about the ninth 
day of November, in the year of our Lord, 
eighteen hundred and thirty-nine, the said Fos- 
ter did execute and deliver to the said Garter^ 
a deed of assignment of all and shigular the 
property then owned by the said Foster, for 
the equal benefit of all the creditors of the said 
Foster, who should become parties thereto, 
agreeably to the statute of Massachusetts, 
passed on the fifteenth day of April, in the year 
eighteen hundred and thirty-six; and which 
said deed of assignment was duly exec;uted by 
the said Foster .and the respondent, and all the 
requisites of the said statute fully and com- 
pletely complied with. That he held posses- 
sion of the said property till a lai-ge portion 

1 [Hep(jrted by William W. Stor.v, Esq.] 
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and all of the said property liable to attach- 
» * ment, was attached, and possession thereof tak- 
en by Daniel J. Cohurn, a deputy of the sher- 
iff of the county of Sliddlesex, in the said com- 
monwealth of Massachusetts, upon a writ is- 
sued by the court of common pleas of the said 
commonwealth, against the said Foster, and 
in which the respondent was summoned as the 
trustee of the said Foster, and which suit was 
still pending; but the respondent was in- 
formed, and believed that the plamtiff therein 
has discontinued against him as ti'ustee; and 
the said property was afterwards attached by 
the marshal of the United States for the dis- 
trict of Massachusetts, upon four several writs, 
all in favor of the present plaintiff, and against 
the said Foster, the first three of which writs 
were returnable to the May term of this court, 
then next after their issuing, to be held, and 
the last of which writs was that in the pres- 
ent suit. That all, or a major part of the said 
wilts, had been entei'ed in the proper courts, 
and were then pending, or judgment had been 
rendered thereon against the said Foster. 
That in all the said suits, the respondent had 
been summoned as the trustee of the said Fos- 
ter, but that in one of the said actions, he had 
been iuformedr and believed, that the said 
plaintiff had discontinued against him as such 
trustee; that he had commenced suits for the 
recovery of the said property, against Benja- 
mhi F. Varnum, the sheriff of ^liddlesex, and 
the United States marshal as aforesaid, which 
suits were then pending before the supreme 
judicial court of tliis commonwealth; that pre- 
vious to the service of the plaintiff's writ upon 
him, he had collected of the debts assigned to 
him by said Foster, by the said deed of as- 
signment, about the sum of eleven hundred 
and twenty-seven dollars, which, subject to all 
costs and charges, was then in his hands for 
the purposes and trusts in the said deed of as- 
signment mentioned and set forth, and which 
he claimed to hold in virtue of the said deed 
of assignment, for the said purposes and trusts. 
That since the making of the said deed of as- 
signment to hird by the said Foster, and since 
the issuing of the said Lowell's and the plain- 
tiff's writs and the attachment of the said prop- 
erty aa aforesaid, to wit, on or about the seven- 
teenth day. of August, now last past, the said 
Foster took the benefit of the insolvent law 
of this commonwealth, passed on the twenty- 
third day of April, in the year eighteen hun- 
dred and tliirty-eight, and entitled "An act for 
the relief of insolvent debtors, and for the 
more equal distribution of their effects," and 
that the respondent was thereafter duly chosen 
and appointed the assignee of the said Foster, 
under the provisions of the said statute, and 
accepted the said appointment, and received 
from the master in ehanceiy, to whom said 
Foster applied for the benefits of the said stat- 
ute, a deed of assignment, and the requisite 
conveyances of all the property of the said 
Foster, whereby all the said property, under 
the said statute, became vested in him, the 
said Carter. In the second answer of the trus- 
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tee, at the present term, he further stated cer- 
tain facts, which suttieiently appear in the 
opinion of the coui-t. 
[See Case 2<o. 13,205.] 

Benjamin R. Curtis, for plaintiff. 
Heniy H. Fuller, for the trustee. 

STOKY, Circuit Justice. When this case 
was formerly before this court, the question 
Avas mooted, whether the act of Massachu- 
setts of the 15th of April, 1836 (chapter 238), 
providing for the validity of general assign- 
ments, like that under which an assignment 
was made to Carter, as stated in his an- 
swer, was repealed by the subsequent in- 
solvent act of the 23d day of April, 183S, ch. 
163, the benefit of which had been sought 
by the defendant, Foster. The same ques- 
tion was then pending in the state court; 
and, as it was a question of local law, de- 
pendent upon the constmction of a state 
statute, the case was ordered to lie over 
to await the final decision of the state court. 
That decision has now been made, and the 
act of 1836 has been declared to be repealed 
by the insolvent act of 1838. The whole pro- 
tection, therefore, asserted by the trustee un- 
der the act of 1836, is gone, and the general 
assignment, made to him by Foster, is a 
mere nullity. So far, then, as the trustee's 
rights are concerned, and stated in his first 
answer, that assignment may now be laid 
entirely out of the case. Biit upon the sec- 
ond answer, divers other questions have 
been made, which it is the duty of the court 
now to consider. And, in the first place, it 
is saJLd, that the plaintiff's attachment is 
gone "by reason of the proceedings of Foster 
under the insolvent act, stated in the first 
answer, which has discharged the obligation 
of the contracts or drafts, or bills of ex- 
change, upon which the present suit has 
been brought. These drafts or bills were 
drawn in Philadelphia, and by the plaintiff, 
who is a citizen of Pennsylvania, on Fostei', 
who is a citizen of Massachusetts, and were 
accepted by him at Charlestown in Mas- 
sachusetts, and of course, they are contracts 
made in, and governed by the law of Mas- 
sachusetts. This is true in one sense; but 
it by no means follows, that it was compe- 
tent for the legislature of Massachusetts, 
under the insolvent act of 1838, to discharge 
the obligation of these conti*acts. On the 
contrary, the settled doctrine of the supreme 
court of the United States is, that no state 
insolvent laws can discharge the obligations 
of any contract made in the state, except 
such contracts as are made between citizens 
of that state. This was the decision in the 
case of Ogden v. Saunders, 12 Wheat. [25 U. 
S.] 213, which was subsequently aJErmed in 
Boyle V. Zaeharie, 6 Pet, [31 U. S.] 348. 
These decisions have been repeatedly acted 
upon in this commonwealth. Braynard v. 
Marshall, 8 Pick. 194; Betts v. Bagley, 12- 
Pick, 578; and Agnew v. Piatt, 15 Pick^ 
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417. This objection, then, cannot prevail. 
Indood, it does not appear by the tnistee's 
answer, tliat Foster did ever obtain his dis- 
cliarge under the insolvent act. Then, is the 
attachment dissolved by the insolvent act 
of 1S38? It may be admitted, that if this 
had been an attachment by process issued 
from the state court, it could have been 
dissolved by the fifth section of the insolvent 
act of 1838. But the question is a very dif- 
ferent one in the ease of process, -n-liieh is- 
sued from a court of the United States. By 
the acts of congress, the state process, ex- 
isting at the time -when those acts were 
passed, %vas adopted, -with all the rights and 
incidents then attaching thereto. But no 
subsequent repeal or change of such process 
hy the state legislature, is, or can pi'oprio 
vigore be of any validity or effect in the 
courts of the United States. On the con- 
trary, the process and the incidents thereto, 
:ind the rights growing out of the same, re- 
main the same in the courts of the United 
t^tates, as they were at the beginning, not- 
withstanding any subsequent state legis- 
lation, unless, indeed, under the authority 
of some act of congress, the courts of the 
United States have adopted such state legis- 
lation, or it has been directly adopted by 
an act of congress. This was fully settled 
in the cases of Wayman v. Southard, 10 
Wheat [23 U. S.] 1; U. S. Bank v. Hal- 
stead, Id., 51; Beers v. Houghton, 9 Pet. 
[34 U. S.] 332; and U. S. v. Knight. 14 Pet. 
[39 U. S.] 301. So that there is no ground to 
assert that the insolvent act of 1838 has dis- 
solved the present attachment, since that 
act has never been adopted by congress, nor 
received any sanction from this court, even 
if it had authority to adopt it, which I am 
far from supi^osing. 

The ease, then, is reduced to the simple 
consideration of the allowances to be made 
to the trustee. The first allowance claimed 
is for costs and expenses, incurred by the 
trustee in certain suits, which he commenced 
in the state courts, under the local attach- 
ments in those suits, which had been as- 
signed to him by Foster, upon the general 
assignment. He failed in those suits, for 
the very reason tliat the assignment was ad- 
judged to be a nullity. And certainly, there 
is no ground to assert, that against the plain- 
tiff he has any claim to be remunerafed out 
of the property, attached by him in the 
present suit, to reimburse himself for ex- 
penses, -o'liicli, so far as the plaintiff is con- 
cerned, were tortious and injurious to him. 
It has been said that the assignment, al- 
though void as to debts due to other cred- 
itors, was good at the common law, as to 
other debts due to the trustee. But this was 
not made a ground of defence in the state 
court; and this court has no right to over- 
haul or re-examine the judgment rendered 
in those suits by the state court. It must 
here be treated as valid and conclusive 
against all right in the trustee to maintain it. 



No objection is made by the defendant to 
the allowance of the costs and expenses in- 
curred by the trustee under, or in virtue of 
the general assignment, before the plaintiff's 
attachment. It does not appear to me that 
he has a right to any costs or expenses, sub- 
sequently incurred under or in virtue there- 
of. They were not authorized by the plain- 
tiff; and it does not follow that they were 
for his benefit. But if they were, I am not 
aware that after notice of the attachment, 
the trustee had any right to incur any costs 
or expenses on account of the plaintiff. 

As to the STipposed debt, due to the plain- 
tiff on a note, stated in the answer, it is ad- 
mitted in the evidence, that it is a mere 
indemnity or security for an outstanding 
claim against him, which may have been 
paid. And it is now admitted at the bar, 
that this claim has been paid; and thei'efore 
the note has ceased to have any farther va- 
lidity. In point of law the debt is extin- 
guished. Carter must therefore be adjudged 
as trustee for the full sum collected by him 
and in his hands at the time of the plain- 
tiff's attaclinient, viz.: for the sum of ,?1127, 
deducting only the costs and expenses in- 
curred by him in the collection before said 
attachment, and such a sum, as he is en- 
titled to be allowed in the present suit for 
his costs as trustee. 
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Case Wo. 13,367. 

Ex parte SPROUT et al. 

[1 Oraneh, C. O. 424.] i 

Cirouit Court, District of Cohuiibia. Jidy 
Term, 1807. 

Co.MMITMEKT — WhAT MCST StATE — Sniri'ING — 

End of Vovage— Seamex— Deseution. 

1. A warrant of commitment must state prob- 
able cause, supported by oath, must be under 
seal, and must limit the term of imprisonmoiit. 

[See Ex parte Bennett. Gas& No. 1,311.] 

2. A voyage is not ended until the cargo and 
ballast are discharged. , 

3. Qusere, whether the authority to commh 
a seaman for deserting his ship is not limited 
to a justice of the peace. 

Habeas Corpus. It appeiired by the return 
that they were committed by virtue of the 
following warrant: 

"Alexandria County— ss. You are required 
to receive into your jail and custody, Robert 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Sprout and Thomas Bailey, two sailors be- 
longing to the ship Alexandria, Captain Wil- 
liam Weston, they being charged for neglect 
of duty on board, rioting and threatening to 
take the life of their captain and mate con- 
trary to law. Given under my hand this 
14th day of July, 1807. A. Faw. Captain 
.Tames Campbell, J'ailor." 

Captain Weston appeared and prayed that 
they might be now committed, and grounded 
his motion on the following affidavit,, viz.: 
"This is to certify that Kobei-t Sprout and 
Thomas Bailey, seamen belonging to the ship 
Alexandria, under my command, did on the 
14th day of July, 1807, desert from the said 
ship without leave of absence. W. Weston. 
Sworn to in court. 16 July, 1807. G. De- 
neale,"— and produced the shipping articles; 
and it was admitted that the cargo was not 
discharged. . o 

ilr. Youngs, for the prisoners, contended 
that the voj'age was ended as soon as the ves- 
sel arrived in port, before she had discharged 
her cargo; and tliat the remedy given to the 
master by the act of congress of July 20, 
1790, § 7 (1 Stat. 134), for confining the sea- 
men, does not apply to the period of time be- 
tween the arrival and the discharge. 

THE COUBT discharged the prisoners on 
the ground of the defects in the warrant of 
commitment. It not being on oath, no time 
of imprisonment limited, and not under seal. 

THE COURT refused to commit them 
again on the affidavit of the master, because 
they doubted whether the authority was 
not limited to a justice of the peace. 

But THE COURT was clear that the voj'-- 
age contracted for was not ended until the 
discharge of the cargo and ballast, if re- 
quired. 



Case 'No. 13,268. 

SPURR et al. v. PEARSON. 

[1 Mason, 104.] i 
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SEAMEX — COSTKIBUTIOX FOR EjIBEZZLE-MEXT OS 

Board— Witness— Interest. 

1. When an embezzlement takes place on 
board of a ship, the seamen are not liable to 
contribute out of their wages, unless it was 
caused by their fraud, connivance, or negli- 
gence; or, if the offender is unknown, unless 
a pr* sumption of guilt is iixed upon all the crew, 
or at least on those, who are called upon to con- 
tribute. 

[Cited in The Boston, Case No. 1,673; Ed- 
wards T. Sherman. Id. 4,298; U. S. v. 
Stone, 8 Fed. 251.] 

2. One seaman may be a mtness for another 
in any suit respecting the same voyage, al- 
though interested in the question, if not inter- 
ested in the suit. 

[Cited in The Boston, Case No. 1,673.] 

This was an allegation for mariners' wages 
[by Elijah Spurr and others against Charles 
Pearson]. The libellants in February, 1816, 
shipped for a voyage in the ship Augusta, 

1 [Reported by William P. Mason, Esq.] 



commanded by the respondent, from New 
Orleans to Havre de Grace, and from thence 
to Boston; and afterwards served on board 
the ship during the voyage. There was no 
dispute as to the sum due for wages; but the 
defence turned altogether upon the right of 
the master to retain their wages by way of 
contribution for an embezzlement, alleged to 
have been made by the crew during the voy- 
age. It appeared in evidence that one trunk, 
and one ease of goods of the value of ?717, 
which were taken on board on freight at 
Havre were missing on unlading the cargo at 
Boston; but the loss was not ascertained un- 
til about ten days after the ship'^ arrival 
there. Tliese goods were taken on board a 
day or two before sailing from Havre, and 
were stowed in the fore part of the ship, and 
secured, in the usual manner, by a strong par- 
tition or bulk-head, to prevent the crew from 
getting at them. Orders were repeatedly giv- 
en by the mate not to have the bulk-head re- 
moved, without notice to, or direction from, 
him. The cook, Paterson, however, a day or 
two before sailing, and after the trunks were 
stowed, removed the bulk-head without any 
notice or direction for this pui-pose. xinder the 
pretence that it was more convenient "to get 
wood in this way, than in an other. At the 
time, the ship lay ia an enclosed dock, and 
there were three laborers from the shore to 
assist in the ship's work, during the whole 
day before she sailed; but they left the ship 
at supper-time. The officers of the ship did 
not know of the bulk-head being removed im- 
til the next morning. The trunks were so 
heavy, that they could not easily be removed 
without the assistance of two men; nor with- 
out so much noise, as must awaken the crew, 
who were sleeping in the forecastle, if done 
during the night. During the homeward voy- 
age some bonnet trimmings, and some che- 
nille cord, were seen in the possession of 
Charles Bush, one of the libellants; and some 
chenille cord and a pair of gloves, in that of 
James Hamilton, another of the crew. These 
goods were of a desci-iption, as it was al- 
leged, similar to those stolen. Both Hamilton 
and Bush were in the watch, having care of 
the ship the night before the departure from 
Havre. It was not proved that any of the 
libellants, except so far as the preceding evi- 
dence implicated them, were concerned in the 
transaction, and Luke Wales, one of the libel- 
lants, had liberty to go on shore the night on 
which the embezzlement was supposed to 
have been made, and did not return untU the 
ship was under way for sea. The owners of 
the ship had, previous to the commencement 
of this suit, paid to the consignees the value 
of the packages so stolen. Hamilton, after 
the ship's arrival at Boston, was arrested for 
the theft, on the complaint of the master; and 
was, at the hearing, in prison under an indict- 
ment found against him. 

Jlr. Munroe, on behalf of respondents, ob- 
jected to the evidence of any of the crew in 
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this ease, considering them all, as liable to 
contribute to the loss, and contended that evi- 
dence, given by any one of them of embezzle- 
ment by any of the rest, was illegal, and 
ought not to be received. Thompson v. The 
Philadelphia [Case No. 13,973]. That they 
being all ordered to be on board, any accident 
happening to the cargo in consequence of the 
negligence or misconduct of any part of them, 
rendered them all accountable. Mariners v. The 
Kensington [Id. 9,085]; Crammer v. The Fair 
American [Id. 3,347]; Wilson v. The Belvi- 
dere [Id. 17,790]; Brevoor v. The Fair Amer- 
ican [Id. 1,847]. 

Mr, Fales, on behalf of libellants, contend- 
ed, that by the laws of England a seaman 
was accountable for his own individual con- 
duct alone. Thompson v. Collins, 1 Bos. & 
P. (N. B.) 347; Abb. Shipp. 326, and notes. 
That, if the whole crew were in any instance 
answerable in a body for embezzlement, it 
was only, when it was uncertain, which of 
them committed the offence. That in this 
case it was well ascertained who did commit 
the offence; and that the respondent had pre- 
cluded himself, by his prosecution of Hamil- 
ton, from alleging his ignorance of the offend- 
er. That the decisions cited for the respond- 
ent were supported by no others in this coun- 
try, and were much weakened by the authori- 
ties adduced against them. That this case 
ought not, therefore, to be affected by them, 
but should be decided on general principles. 

Mr, Munroe, in reply, argued, that it could 
not be inferred from the prosecution of Ham- 
ilton that the respondent considered him, as 
the only guilty one of the crew; he was ar- 
rested in consequence of some of the articles 
which were lost, having been found in his 
possession: that it was conceded by the other 
side, that the whole crew knew of Hamilton's 
having these articles, and if so, it was their 
duty to inform, or they made themselves par- 
ties to the guilt, and were, consequently, all 
liable to the contribution: that the cases,' cited 
by the counsel for the libellants, Avere deci- 
sions at common law, and, therefore, could not 
avail to contradict those decided in the ad- 
miralty. 

STORY, Circuit Justice. An exception has 
been taken to the competency of some of 
the crew, who have been sworn as witnesses, 
upon the general ground, that it is against 
the policy of the law to allow mariners en- 
gaged in the same voyage to be witnesses 
for each other. And some of the authorities 
cited do certainly go to the length of assert- 
ing, that in suits, where the mariners have a 
common interest in the point in contest, they 
cannot be permitted to testify for each other. 
This is assuming a rule different from the 
common law, which does not reject the tes- 
timony in like cases, unless the witness have 
a direct interest in the event of the suit. If 
he have an interest in the question, the objec- 
tion goes to his credit only, and not to his 



competency. If, indeed, the maritime law 
does entertain another doctrine, it might be 
proper to adhere to it. But it is incumbent 
upon those who assert it, to establish the 
existence of such a doctrine. The Consolato 
del Mare (Casaregis' Ed. c. 221; Boucher's 
Ed. c, 224, § 620) declares, that mariners may 
be witnesses for each other after the voyage 
is ended, where they are not interested in the 
event of the suit, nor have any expectation 
of gain or profit thereby, a This seems con- 
sonant with the rule of the common law. 
The civil law does not enumerate, among its 
exceptions to testimony, that, which is now 
contended for. While it sedulously guards 
against a person's being a witness in his 
own cause, or in one, from which he can de- 
I'ive benefit (nuUus idoneus testis in re suJl 
intelligitur, Dig. lib. 22, tit. 5, e. 10; Dom. 
bk. 3, arts. 6, 8, § 3), and excludes the testi- 
mony of persons standing in domestic rela- 
tions with the parties (etiam jure civili do- 
mestici testimonii fides improbatur. Cod. do 
Test. lex. 3; Poth. Pand. 643, art. 6, § 1; 
idonei non videntur esse testes, quibus im- 
perare potest, ut testes fiant. Id.; Dig. lib. 
2, tit. o, bk. 8; FerriSre, voce "T6moin"; Dom. 
bk. 3, art. 8, § 3; 1 Poth. Ouvr. 404), it ex- 
empts from this latter prohibition mariners 
in causes of the owner or master of the ship 
(Cod. lib. 11, tit. 5, e. 3; Peck, ad Rem Nauti: 
cam, 397; Casaregis, Disc, 19, notes 28, 29; 
Cleii-ac, Gontr. Marit. bk. 145, e. 8; Loceen. 
de Jure Marit. c. 10, § 6. See also, Laws of 
Wisbuy, art. 9, and 1 Valin, Comm. 302, 303). 
The silence of the civil law in such a case 
is entitled to great consideration; for that 
law forms the foundation of the maritime 
usages of all Europe; and if to this we add 
also the silence of the positive codes of all 
the great maritime powers, every doubt, 
which may properly be indulged on this 
subject, is strengthened and increased. In 
the researches, which I have been able to- 
make in the ancient and modern codes of 
commerce, not a single instance has been 
found, in which the exception contended for 
has been promulgated or enforced. Under 
these circumstances I should hesitate a great 
while, before I should abandon the rule of 
the common law, which stands strongly sup- 
ported by principle and authority. Hoyt v. 
Wildfire, 3 Johns. 518; Abb. Shipp. (Am. 
Ed.) 1810, p. 540, note. The objection, there- 
fore, to the competency of the witnesses is 
overruled. 



" "Ancora pift un marinaro pu6 fare testimon- 
io air altro poi siano usciti del viaggio, con die 
non fusse interessato nel coutratto nel qualo 
sarjl dato per testimonio, ne che spettassino dan- 
no. n& utile." And Casaregis, in his explana- 
tion or commentary, says: Un marinaro, ter- 
minato il viaggio, puo testificare per I'altro." 
And Boucher translates the chapter thus: "En- 
core plus, le marinier peut servir de t^moin ft 
un autre marinier apr^s le voyage, pourvu en- 
core qu'il ne soit point interesse dans la con- 
testation, ni qu'il n'espere point de dSdommagi'- 
ment ou profit." 
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But the most important question still re- 
mains; -vylietlier in any cases, and if so, in 
wliat cases, seamen are compellable to eon- 
tribute their wages to indemnify the owner 
and master for embezzlements of the cargo 
of the ship. There can be no doubt, that 
if an embezzlement be traced home to a 
particular mariner, he is responsible for the 
full value. And in a suit for his wages the 
admiralty will make the proper deduction, or 
even under some circumstances sustain a di- 
rect suit for recompense in damages. In 
cases of aggravated and inflamed plunderage, 
the maritime law imposes the additional for- 
feiture of the wholewages. Consolato del Mare 
(Casaregis' Ed.) c 164; Id. •CBoucher's Ed.) e, 
167. And the last clause in the usual ship- 
ping articles is meant to enforce this regula- 
tion. Abb. Shipp. (Am. Ed. 1810) Append. 
No. S; Thompson v. Collins, 1 Bos. & P. ^N 
R.) 347. In like manner, a mariner may be 
-compelled to recompense the owner and 
master for any other loss, sustained by his 
fault, fraud, or negligence. Bellamy v. Rus- 
sell, 2 Show. 167; Lane v. Cotton, 1 Ld. 
Raym. 650, per Gould, J.; ilolloy, bk. 2, c. 
3, § 13; Cleirac, Judgm. of Oleron, art. 11, 
pp. 27, 28. And if the fault, fraud, or negli- 
gence be very gross, and injurious, it may 
produce a total forfeiture of wages. In each 
of these cases, however, it seems, that nei- 
ther public policy nor principle would ex- 
tend the contribution, or forfeiture, beyond 
the parties immediately in delicto; and that 
as to the rest of the crew, who are innocent, 
the same rules ought to apply, as if the of- 
fence were committed by mere strangers; in 
which case it is admitted on all sides that 
no contribution is due. 

But it is asserted, that another doctrine 
has received the sanction of authority; and 
that the policy of the law obliges mariners, 
engaged for the voyage, to be responsible 
for each other, so as to sustain the claim in 
such cases for a general contribution by the 
whole crew. Some of the cases cited es- 
tablish a general contiibution, even when 
some of the crew were in a situation to re- 
pel every presumption of guilt; while oth- 
ers seem to proceed upon the ground, that, 
as it could not be 'fixed upon any pei'Son in 
particular, the presumption of guilt equally 
attached to all. Mariners v. The Kensington 
[Case No. 9,085]; Crammer v. The Fair 
American pCd. 3,347]; Sullivan v. Ingi-aham 
[Id. 13,595]; Abb. Shipp. (Am. Ed. 1810) p. 
520, note 2. On the other hand, the doctrine 
of a general conti'ibution for embezzlement 
has been recently questioned or denied in the 
courts of common law. Thompson v. Col- 
lins, 1 Bos. &P. (N. B.) 347; Lewis v. Davis, 
3 Johns. 17. And the present cause now 
stands before me upon a doubt, suggested 
by my learned brother, as to the solid foun- 
dation of the rule, by which he has felt him- 
self heretofore bound to decide. Under these 
circumstances it has become the duty of the 
court to review the grounds of the decision; 



and to ascertain, if possible, what the mari- 
time law has pronounced upon the subject. 

It is remarkable, that in the civil law, 
where the subject of the thefts of mariners, 
and the consequent responsibility of the 
owner and master to the shipper, are dis- 
tinctly treated of, not the slightest allusion 
is made either in the text, or in the most ap- 
proved commentaries, to a general contribu- 
tion. Dig. lib. 4. tit. 9, cc. 1-7; Dig.- lib. 
14, tit. 1, cc. 1-7; Dig. lib. 47, tit. 5, lex uni- 
ca; Peck. Ad Rem Naut. H. T. The same 
silence, at least as far as my inquiries have 
extended, pervades, not only the positive 
codes of all Europe, but all the elementary 
writers upon maritime law, with the excep- 
tions hereafter taken notice of, even where 
they discourse upon the subject of embez- 
zlements, from the epoch of the Consolato 
del Mare to our own times. Consolato del 
Mare (Casaregis' Ed.) cc. 59, 77, 164, 195; 
Id. (Bouchei*'s Ed.) cc. 62, SO, 167, 198; Tar- 
ga, c. 17, § 12; Roceus de Nav. notes 40, 62; 
Laws of Wisljuy, art. 47; Casaregis, Disc. 
23, note 81; Kuricke, 714, note 9; Id. 719; 
Straccha de Nautis, pt. 3, note 18; Stypmn. 
Jus. Marit pt. 4, e. 17, p. 571; Loccenius 
Jus. Marit. lib. 3, c. 8, f. 1037. See, also, the 
Laws of Oleron, of the Hanse Towns, of 
Wisbuy, of France, of Rotterdam, in Cleirac, 
Malyne, Peters' R. (App.), Magens and Sea 
Laws; Rhodian Laws, in Sea Laws, p. 199, 
etc., and particularly section 1, arts. 19, 20, 
p. 207, and section 2, arts. 2, 3, p. 209; art. 
50, p. 233; Peck. Ad Rem Naut. tit. Rhod. 
Jus. Navale, arts. 1, 2, 3; Malyne, 103, lOi; 
Collection of Sea Laws in Malyne, 55, 56; 
1 Emerig. 381, 604. The natural inference 
from these considerations would seem to be, 
that the rule of construction if ever estab- 
lished, has not been as universally adopted 
into the maritime law, as some of the recent 
authorities would lead us to imagine. 

JMoUoy (book 2, c. 3, & 9, cited also in Sea 
Laws 455) has been supposed to support the 
rule in its most enlarged extent. But even 
admitting his authority, which is certainly 
questionable, it may well be doubted, if the 
obscure terms, in which he has expressed 
himself, warrant such an inference. He 
barely states, that, "if the goods are so em- 
bezzled, or so damnified, that the ship's crew 
must answer, the owners must deduct the 
same out of their freight to the merchants, 
and the master out of the wages of the mar- 
iners." And he adds, "for before the mari- 
ner can claim his wages out of what the ship 
hatli earned, the ship must be acquitted from 
the damage, that the merchant hath sustain- 
ed by the negligence or fault of the mariners; 
and the reason is, for that as the goods are 
obliged to answer the freight, so the freight 
and ship are tacitly obliged to clear the dam- 
age; which being done, the mariners are let 
in for their wages." 

Molloy has not attempted to enumerate the 
special eases, in which the crew are liable 
for goods embezzled; and if he is to be un- 
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(lerstood to assert in the reason given in the 
close of the passage, that the seamen are 
Uabh' to a deduction of their wages in ail 
cases, where the ship and freight, or rather 
the owner and master, are liable for dam- 
age of the goods, his position is not law. It 
seems to me that his real meaning is, that 
the seamen are responsible only, when the 
damage has been sustained by their own 
fault or negligence. And the learned Mr. 
Chief Justice Kent has placed this doctrine 
upon its true footing. Lewis v. Davis, 3 
Johns. 17. Molloy, therefore, may be safely 
dismissed without further comment. 

Vaiin, however, speaks in a more clear 
and decisive language. After remarking, 
that embezzlements are very common in voy- 
ages from America (the American colonies 
of France), and that it is extremely rare, 
that the offenders are discovered, he says, 
that the policy adopted to indemnify the 
shippers, when the thief cannot be ascertain- 
ed, is, to apportion it upon the whole crew 
indiscriminately, as well the captain, as the 
officers and seamen, according to the ratio 
of their respective wages. And he adds, 
that this apportionment is made upon the 
captain and officers, not from any suspicion, 
that they are concerned in the offence; but 
to make them more attentive, from personal 
interest, to prevent embezzlement by the 
<*rew. And he distinctly admits, that no con- 
ti'ibution can be claimed, when the goods 
have been stolen by a particular person. 1 
Valin, Comm. 459, 460. The authority of 
Valin stands deservedly high from his gen- 
eral accuracy and learning. But it is not 
quite clear, whether he means here to speak 
of a general rule of the maritime law or 
French law, or of a particular custom in the 
American trade. If the latter be his mean- 
ing, and there is much probability in the sup- 
position, it has nothing to do with the ques- 
tion before the court. This supposition de- 
rives some confirmation from the fact, that 
neither Emerigon nor Pothier, in treating 
upon the general subject, refer to any such 
apportionment. 1 Emerig. 381, 604; Poth. 
Louage Marit. p. 2, § 2, note 153; Id. p. 3, 
§ 2, note 178. But let us proceed to con- 
sider the doctrine of Valin, assuming him to 
pronounce it as a general rule of the mari- 
time law. It must be admitted in the first 
place, that he does not contend for a con- 
tribution, when the offence is fixed upon an 
individual; but only when the author is un- 
known. In the next place, he makes no dis- 
tinction as to contribution, whether from the 
facts of the case the presumption of com- 
mitting the offence rest upon the whole, or 
a part of the crew, or upon mere strangers; 
and yet a distinction in the latter case is 
strongly upheld by principle and autliority. 
In the third place, he cites no authority for 
his doctrine; and no inconsiderable difficul- 
ty attends it, since it derives no support 
from other maritime jurists, or from the ac- 
knowledged principles, that regulate the con- 



tract for hire. "Why should a mariner, anj' 
more than any other laborer on wages, be 
responsible for the acts of others, in which 
he has had no participation or connivance V 
If he has been guilty of fraud, or negligence, 
or has connived at, or aided in, the embez- 
zlement, he may be justly charged upon the 
general principles of the contract. But if 
nothing of this sort be justly imputable to 
him, it is not easy to perceive, why he should 
be responsible for those, over whose actions 
he has no legal control. And whatever may 
be the policy of including the officers of the 
ship in the genei"al conti'ibution, it remains 
to establish its legal propriety and justice. 

It is certain, that the doctrine of Valin 
has not been incoi-porated into the English 
maritime law; or, at least, its existence is 
nowhere clearly stated, or pr'oved. And it 
has been very pointedly remarked, "that if 
such be the rule of law, it is scarcely possible, 
but that it must have been often mentioned 
in our (English) books, and as well known, 
as any rule of maritime law, since frequent 
occasions must have arisen for the applica- 
tion of it" Per Chief Justice Mansfield, in 
Thompson v. Collins, 1 Bos. & P. (N. R.) 347. 
And in the very case, in which this remark 
was made, it was manifestly the opinion of 
the w^hole comt, that no such rule existed. 
The construction, too, put by the court in 
that case, upon the last clause in the ship- 
ping articles (which is also in the usual ship- 
ping articles in the United States), negatives 
altogether the notion of any joint responsi- 
bility. That construction is, that the words 
are to be referred respectively to every sea- 
man, who shall plunder, embezzle, or com- 
mit an unlawful act; so as to make each 
person answerable only for his own default. 
It appears to me, that this decision is found- 
ed in sound reasoning; and if so, it must en- 
tirely supersede the supposed inile of con- 
tribution now contended for, in all cases gov- 
erned by the shipping articles; since it is 
the law of the contract, and excludes eveiy 
conti'adictory implication. 

Nor does the supposed rule of contribution 
gain any additional force from the analo- 
gous cases, where compensation is made by 
the officers and crew for losses occasioned 
by bad ropes, or negligence in hoisting or 
storing goods. Notwithstanding the lan- 
guage in some of the authorities, it may well 
be doubted, if the conti'ibution in those cases 
extends beyond the persons, by whose fault 
or negligence the damage has been occas- 
ioned. See Wilson v, Belvidere [Case No. 
17,790]; Laws of Oleron, arts. 10, 11, 27; 
Laws of Wisbuy, art 49; Malyne, 103; Sea 
Laws in Malyne, 55; 2 Valin, Comm, 79, ' 
161; Casaregis, Disc. 23, note 65, et seq.; 
Consolato del Mai'e (Casaregis' Ed.) c. 24; Id. 
(Boucher's Ed.) e. 247. 

Upon the whole my opinion is, that the 
rule of conti'ibution, as contended for at the 
argument, and as asserted by Valin, cannot 
be sustained as a general rule of the marl- 
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time law; tliat it has not that general sanc- 
tion, or universal use, "which entitles it to 
such a consideration; and that it has not 
such intrinsic equity or justice, as that, in 
the absence of direct authority, it ought to 
be adopted as a limit upon judicial discre- 
tion. On the contrary, it seems to me, that 
the true principles, which are to govern in 
these cases, are those of the general con- 
tract of hire; and that thri most, that the 
maritime law has done, is to enfoi*ce these 
principles, by allowing the owner and mas- 
ter to malie an immediate deduction from 
the wages of the ofEending parties, instead 
of driving them to the circuitj'' of an action 
for damages. The result of this opinion is, 
that where the embezzlement has arisen 
from the fault, fraud, connivance, or negli- 
gence of any of the crew, they are bound 
to contribute to it, in proportion to their 
wages: that where the embezzlement is fix- 
ed on an individual, he is solely responsible: 
that where the embezzlement is clearly 
shown to have been made by the crew, but 
the particular offenders are unknown, and 
from the circumstances of the case, strong 
presumptions of guilt apply to the whole 
crew, all must contribute. But that where 
no fault, fraud, connivance, or negligence is 
proved against the crew, and no reasonable 
presumption is shown against their inno- 
cence, the loss must be boi'ne exclusively by 
the owner or master: that in no case are the 
iimocent part of the crew to contribute for 
the misdemeanors of the guilty; and fur- 
ther, that in a case of uncertainty, the bur- 
den of the proof of innocence does not rest 
on the crew; but the guilt of the parties is 
to be established beyond all reasonable 
doubt, before the contribution can be de- 
manded. In delivering this opinion, I am 
fully aware, that it encounters that of learn- 
ed judges, for whom 1 entertain the most 
entire respect and deference; and the weight 
of their judgment has induced me to pause 
at every step of the investigation. But after 
much deliberation I have pronounced the 
opinion, which has my most unhesitating as- 
sent. It stands supported, as I trust, by the 
negative testimony of the oracles of the civil 
and maritime law; and by the positive ad- 
judications of some of the most respectable 
judicatures of our own country, and Great 
Britain. Thompson* v. Collins, 1 Bos, & P. 
(N. R.) 347; Abb. Shipp. p. 4, e. 3, § 5; Lewis 
V. Davis, 3 Johns. 17. 

It will now become necessary to apply 
these principles to the present case. In the 
first place, the cook was grossly disobedient 
as well as negligent, in removing the parti- 
tion, by which the loss was occasioned. He 
ought, therefore, to contribute to the whole 
extent of his wages. In the next place, there 
is a vehement suspicion attached to Ham- 
ilton and Bush, as being either principals, 
accessories, or connivers in the embezzle- 
ment. The goods, found in their possession, 
ai'e said to be of the same description as 
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some of those stolen. Under such circum- 
stances, it is incumbent on them to explain 
the manner, in which these goods came into 
their possession; and, if they fail so to do, 
the presumption of their innocence is not 
maintained. In respect to the rest of the crew, 
as neither the time, manner, nor circumstan- 
ces of the embezzlement, are distinctly prov- 
ed, it is difficult to charge them with fraud, 
negligence, or connivance. It is the un- 
doubted duty of mariners to attend carefully 
to the preservation of the ship and cargo. 
But the general presumption of law, that 
every man does his duty, ought to prevail in 
their favor, until " the contrary is shown. 
The burden of proof, to establish the right 
of contribution, rests in this case on the re- 
spondent; and, as he has not supplied that 
proof, a decree must be pi-onounced, that the 
libellants, with the exception of Bush and 
Hamilton, recover their wages. Under the 
circumstances, no costs are to be allowed to 
either paiiy- 
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Case Wo. 13,269. 

In re SQUIRE. 

[3 Ban. & A. 133; i 2 O. G. 1025.] 

Oireuit Court, E. D. Missouri. Oct. 22, 1877. 

Patents — Contest — Remedy in Equity — 
Practice. 

1. A bill filed under section 4915 of the Re- 
vised Statutes is an ori^nal and not an ap- 
pellate proceeding; and in such a proceeding 
it is proper to take the testimony before an ex- 
aminer. 

2. The practice, in such a proceeding, is gov- 
ernetl according to equity rules, and a party 
contesting the petitioner's right to a patent can- 
not confine him to matters existing of record 
in the patent office, or in the supreme court of 
the District of Columbia. 

[Cited in Butler v. Shaw, 21 Fed. 327; But- 
terworth v. U. S., 112 U. S, 50, 5 Sup. Ct. 
31; Gandy v. Marble, 122 U. S. 439, 7 Sup. 
Ct. 1292.] 

3. Section 4915, of the Revised Statutes must 
be construed to mean that wlien an application 
is refused by the commissioner (as in cases of 
interferences), or by the supreme court of the 
District of Columbia (as in other cases), the 
applicant may have remedy by bill in equity. 

4. Such a ease having been presented by a 
bill in equity and notice given, as prescribed, 
the subsequent proceedings must be such as per- 
tain to equity causes. 

5. The court will receive all the proceedings 
had before the patent office, and. when an ap- 
peal lies to the supreme court of the District of 
Columbia, all the proceedings had before that 
court, together with all new and additional tes- 
timony taken in the equity proceedings. 

John J. Squire and one McDonough were in 
interference in the patent office upon their 

1 [Reported by Hubert A. Banning. Esq.. and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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several applications for patents. The decision 
of the commissioner was adverse to Sqtiire, 
who thereupon brought a bill under section 
4915 Bev. St., and gave the proper notice to 
ilcDonough, who appeared and answered. 
The question arising whether Squire could in- 
troduce testimony in this proceeding other 
than that given before the commissioner, 
Squire moved for the appointment of a spe- 
cial examiner, under the amended 67th rule, 
which motion was opposed by McDonough. 

S. S. Boyd, for the motion. 
West & Bond, contra. 

TREAT, District Judge. It appears that 
Squire and McDonough made separate ap- 
plication for a patent substantially for the 
same device. The examiner of interferences 
decided in favor of Squire. Upon appeal, the 
board of examiners-iu-chief, sustained by the 
acting commissioner, revei-sed the decision of 
the examiner of interferences. Thereupon 
Squire instituted this suit, under section ■i91~}, 
of the United States Revised Statutes, for a 
decree in his favor for a patent for his in- 
vention, as specified in his claim, or for such 
part thereof as he may be found entitled to. 
The petitioner now moves for an examiner to 
take testimony, to which motion BlcDonough, 
who has received due notice, being the "ad- 
verse party," appears and objects, on the 
ground that the proceedings in this suit are 
substantially an appeal from the patent office, 
to be determined solely by the matters of rec- 
ord in that office, with no new or independent 
testimony admissible. It is, therefore, for 
this court to decide what, under the United 
States patent laws, is the appropriate mode 
of proceeding in such a case, and what testi- 
mony can be received. Section 4886 pre- 
scribes for what, and under what, facts and 
circumstances, a patent may be procured. 
Section 4893 states what preliminary steps 
are to be had for the purpose. Section 4904 
provides the course to be pursued when, in 
the opinion of the commissioner, an interfer- 
ence may exist. The primary examiner must 
lirst pass upon the case; then, if appeal is 
had, the board of examiners-in-ehief must de- 
cide. Section 4909 gives the right of appeal 
in cases like that now before the court to the 
board of examinei-s-in-chief, and section 4910 
from said board to the commissioner in per- 
son. There is a marked distinction running 
all through the patent laws between cases 
where interferences are supposed to exist and 
where applications for patents are made, no 
interferences appearing. Thus section 4911 
reads: "If such party" (applicant), "except a 
party to an interference, is dissatisfied with 
the decision of the commissioner, he may ap- 
peal to the supreme court of the Distilet of 
Columbia, sitting in bane." Section 4915 
must be construed distributively, viz.: When 
application is refused bj- the commissioner 
(as in eases of interferences), or by said su- 
preme court (as in other cases), "the appli- 



cant may have remedy by bill in equity, and 
the court having cognizance thereof, on no- 
tice to adverse parties, and other due pro- 
ceedings had, may adjudge," etc. 

Such a case havinr been presented by a 
"bill in equity," and notice given as prescrib- 
ed, the "due proceedings" to follow must be 
such as pertain to equity causes. Reference 
to section 4918 supports this view, for it pro- 
vides for relief by a "suit in equity," notice 
and "due proceedings had according to the 
course of equity.*' The system permits ap- 
peals to run the indicated course to the su- 
preme court of the District of Columbia in all 
cases except those of interferences. In the 
latter, if the commissioner decides against ei- 
ther of the appl'eants, he may have his rem- 
edy by "bill in equity," with "due proceed- 
ings had," as in the other eases he may pro- 
ceed by such a bill after said court, on ap- 
peal, has passed upon the controversy. So, 
when interfering patents have been granted, 
remedy by "suit in equity," under section 
4918, is allowed, "on notice to adverse par- 
ties and other due proceedings had according 
to the course of equity." 

It would seem, therefore, that the course 
of proceeding in either case is clear— viz., "ac- 
cording to the course of equity." Even in 
the absence of these explicit tenns it would 
be apparent that a suit in equity would have 
to be governed in its proceedings by equity 
rules. A manuscript decision by Justice Nel- 
son, in the case of Atkinson v. Boardman 
[Case No. 607], has been produced, wherein 
section 16 of the act of 1836 (5 Stat. 123), and 
section 10 of the act of 1839 (5 Stat. 354), 
were under consideration. So far as the point 
now before this couit is concerned, those sec- 
tions and the opinion of Justice Nelson are 
very pertinent and applicable, for sections 
4915 and 4918 contain substantially the same 
language, and are in reference to the same 
subject— indeed, a levision mainly of those 
sections of the prior acts. 

Justice Nelson held: "The question before 
the commissionei.- and chief justice contested 
was a question of fact— namely, which of the 
parties was the first and original inventor. 
The same question is now before us, resting 
npon the proofs which were before the com- 
missioner, and also additional testimony tak- 
en since the filing of the bill. * * * xiie 
provisions of the acts of congress, already 
referred to, allowing the party failing in his 
application, to file a bill, do not restrict the 
hearing, in this court, to the testimony used 
before the commissioner. Either party, 
therefore, is at liberty to introduce additional 
evidence, or rather, to speak more accurately, 
the hearing is altogether independent of that 
before the commissioner, and takes place on 
such testimony as the parties may see fit to 
produce agi-eeably to the rules and practice 
of a court of equity. The evidence before 
the commissioner is not evidence here, except 
by consent of parties. It is taken, generally, 
without much regard to formality, and is ex 
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parte, and, even if permitted to be used liere, 
Jiot entitled to the credit of proof taken in 
the usual way." 

lu Ex parte Greeley [Case No. 5,745], a de- 
cree- for a patent was sought after an appeal 
had to the supreme court of the District of 
Oolumbia. The bill was filed under section 
•52 of the act of July 8th, 1870, being the 
same as section 4915 of the Revised Statutes, 
and. the United States circuit court, in stat> 
ing the case and referring to the foregoing 
section 52, incidentally remarked that "it is 
vii'tually an appeal from the decree of the 
supreme court of the District of Columbia re- 
jecting the application for a patent." So far 
as ascertainable from the reported case, only 
the records of the patent oflElce, the proceed- 
ings iu the supreme court of the District of 
Columbia, and the affidavit of the complain- 
ant in support of Ins bill, were before said 
circuit court- 
. Section 43 of the act of July 8th, 1870, now 
section 4905 of the Revised Statutes, au- 
thorizes the commissioner of patents to "es- 
tablish rules for the taking of affidavits and 
■depositions required in eases pending in the 
patent office; and such affidavits and deposi- 
tions may be taken before any officer author- 
ized by law to take depositions to be used in 
the courts of the "United States, or of the 
state where the officer resides." The sections 
following provide the modes of enforcing the 
attendance of witnesses. 

Hence, all the proceedings had before the 
patent office should be received, together with 
such other testimony as may be taken in the 
progi-ess of this suit When the United 
States circuit court for the district of Massa- 
chusetts spoke of the case before it as "vir- 
tually an appeal," it did not determine that 
no new testimony was allowable, nor that 
the cause was to be governed solely by rules 
pertaining to an appeal. 

In stating that the case was "virtually an 
appeal," no more was meant than that the 
object of the bill was to secure a different re- 
sult from that which the patent office and the 
supreme court of the District of Columbia had 
allowed. In that sense alone was there a 
virtual appeal. 

The case before Justice Nelson was, in the 
then condition of the Statutes, for an allow- 
ance of a patent which had been refused; 
the sections of the then existing statute be- 
ing what, under subsequent legislation, have 
become sections 4915 and 4918 of the Revis- 
■ed Statutes. This is a case, however, as was 
that before Justice Nelson, for a patent which 
had been refused. The refusal here was on 
the ground of interference. Irrespective of 
the ground of refusal, and irrespective of the 
fact that an appeal may or may not lie to the 
supreme court of the Distiict of Columbia, 
and, also, irrespective of the fact that inter- 
fering patents may have been issued, the 
complaining pai'ty may have his remedy in 
equity under section 4915 or 4918, as the case 
may be, and the proceeciings will be of the 



same character. The court will receive all 
the proceedings had before the patent office, 
and when an appeal lies to the supreme court 
of the Disti-ict of Columbia, all the proceed- 
ings had before that court, together with all 
new and additional testimony taken in the 
equity proceedings. If this be not so, then no 
force is given to the legislative will which 
permits suits in equity after decision by the 
patent office and the said appellate court. A 
United States circuit court proceeds not as 
an appellate tribunal, but as a court of orig- 
inal jiu'isdiction. 
The motion is granted. 



Case JSTo. 13,370. 

SQUIRE V. ONE HUNDRED TONS OF 
IRON. 

[2 Ben. 21.] i 

District Court, S. D. New York. Nov., 1867. 

Salvage— Agkeemest—Jurisdictigit. 

1. Where the libellant, who owned some 
blocks, let them to parties who were endeavor- 
ing to get off a wrecked vessel which they had 
bought, at Nassau, N. P.. to be used in getting 
the vessel off, at so much a day, the vessel to 
be responsible for the hire and for the safe re- 
turn of the blocks; Eeld, that he had no claim 
to recover, as a salvor, the price agreed upon, 
or for the loss of the block's, either in personam 
against the parties who owned the wreck, or 
against property saved from her. 

[Cited in The Marquette, Case No. 9.101: 
The Williams, Id. 17,710; The Louisa Jane, 
Id. 8,532.] 

2. The clause making the vessel responsible 
for the blocks and for their hire, did not cre- 
ate any hypothecation of her which a court of 
admiralty can enforce. 

[Cited in The -Marquette, Case No. 9,101.] 
In admiralty. 

BLATGHFORD, District Judge. This is a 
libel for a salvage compensation, filed against 
one hundred tons of iron, alleged to have been 
saved from a steamer called the Agnes Louisa, 
at Nassau, N. P., and against Henry N. Farr, 
John C. Rahming, Walter Rahming, Henry 
Rahming, and Oliver SL Pettit. The return 
of the marshal to the process issued on the 
libel, was, that he had attached the property 
proceeded against, and had served the process 
personally on Walter Rahming and on Pettit. 
The substance -of the libel is, that the vessel 
was stranded and wrecked near Nassau; that 
the libellant, in April, 1865, was the owner of 
certain blocks, of the value of §965, which the 
respondents, at that time, procured from him 
at Nassau, for the purpose of saving the wreck, 
promising him that they should be used in 
such service, and that he should receive $5 
per day per pair, and $1,300 out of the mate- 
rials which should be saved out of the wreck, 
and should obtain his compensation out of the 
wrecked property when saved; that the re- 
spondents saved various materials from the 

1 fReported loy Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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wreck, and one hundred tons of the same, 
called old iron, had heen brought to New York; 
that the respondents totally lost the libellant's 
blocks in and about the wreck and while sav- 
ing the materials thereof; that the per diem 
compensation due to the libellant for the use 
of the blocks amounts to §2,457, besides the 
§1,300 to be paid out of the savings of the 
wreck, making his total claim, with the value 
of the blocks, §4,722; and that he claims a 
hypothecation of the one hundred tons of iron 
to pay his demands, and has, by way of mari- 
time lien thereon, a right to attach it and have 
it sold to pay his demands. 

The only answer put in in the case is that 
of John C. Kaliming, as claimant of "about 
thirty-three tons of old iron," attached in the 
cause, who answers on behalf of himself and 
Walter JRahming, Henry Rahming, and Pettit. 
This answer denies all the allegations pf the 
libel, except that the claimant purchased the 
steamer, and has saved some things out of her 
and brought them to this district, and avers 
that no person who was owner of the steamer 
hired any blocks from the libellant. and that 
some blocks of the libellant's, of small value, 
were used, and their use was of little or no 
value. 

The libellant has been examined as a wit- 
ness on his own behalf, and testifies that the 
steamer was ashore and a wreck in the oce^n, 
outside of the harbor of Nassau, and that, in 
April, 1865, after the respondents John C. 
Rahming and others had pm-chased the vessel 
at an admiralty sale, the respondent Fair, who 
was her master, hired seven blocks from him, 
under a written agreement, of which the fol- 
lowing is a copy: "Nassau, April 15th, I860. 
This is to certify that I, as master and head 
wrecker of the steamship Agnes Louisa, have 
agreed with Captain Richard Squire, for the 
hire of seven large blocks, at the rate of §5 
per day per pair, for the use of said blocks, to 
be used in endeavoring to get the above steam- 
er off of the beach at Hog Island, said ship 
to be responsible for hire and damage, also 
for safe return of said blocks to him in good 
order. Capt. H. N. Farr, for ship and own- 
ers." Squire testifies that these blocks were 
taken by Capt. Farr under this agreement, 
and were used on the vessel in endeavoring to 
get her off, from the date of this agi-eement, 
until he. Squire, left Nassau, December 18th, 
18G5; that the blocks have' never been re- 
turned to him; and that, tlie day before he left 
Nassau, he demanded the blocks from the Rah- 
mings, and they begged him to leave them, 
and said they would send them to him at New 
York. Another witness testifies that, on that 
occasion, the Rahmings told Squire they would 
pay him for the blocks if he would leave them. 

This is the substance of the case for the 
libellant. Although he sweai-s, in his libel, 
that the agreement was that he should receive, 
for the use of his blocks, §5 per day per pair, 
and §] ,;J00 out of the materials saved from the 
wreck, yet, in his testimony, he does not pre- 
tend that any such agreement in reference to 
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§l,aOO was made, and the agreement he proves 
is a written one, specifying no other compen- 
sation than §5 per day per pair. So, too, in 
his libel, he swears, that the agi-eement was 
that he should obtain his compensation out of 
the wrecked property when saved. The agree- 
ment; he proves is an absolute one to pay him. 
§5 per day per pah- at all events, and he testi- 
fies that he never proposed to Henry Rahming 
that the compensation for the blocks should 
depend on the success in getting off the wTcek, 
and never altered his original agreement, and 
never told any one that the compensation was 
to depend on such success. 

It is perfectly clear that the libellant has no. 
claim as a salvor. He merely hired his blocks 
for a fixed compensation to parties who were 
endeavoring to get off the vessel. He was to 
he paid at all events, whether the vessel was 
saved or not- Besides, if he could claim as 
salvor against the iron attached, there is no 
proof in the case that such iron was a part of 
the vessel in question. He has, however, no- 
claim which he can recover in this suit, either 
in rem or in pei-sonam, for the hire of his 
blocks or for their value, on the principle of 
recovering for a salvage service. The Inde- 
pendence [Case No. 7,014]. 

In regard to the claim of the Ubellant to re- 
cover, either in rem or in personam, upon some 
other ground than for a salvage service, I am 
unable to perceive any principle upon which 
he can so recover in the admiralty. The con- 
tract was not one for repaii-s, supplies, or other 
necessaries furnished to the vessel, in the sense- 
in which, either by the general maritime law, 
or by the 12th rule of the rules in admiralty 
prescribed by the supreme court, the furnish- 
ing of such articles gives a right of action in 
the admiralty. And, granting that Capt. Fan- 
had authority to make tlie agreement he did,. 
I do not think that the clause in the agi-ee- 
ment which makes the vessel responsible for 
the hire of the blocks and for damage to them 
and for their safe return, creates any hyiKJth- 
eeation of the vessel, which a court of admi- 
ralty can enforce. 

The hbel must, therefore, be dismissed, with 
costs. It may be that the libellant has a valid, 
claim against some person or persons for the 
use and value of Ms blocks, hut, if so, he has 
clearly mistaken the forum in which he can 
obtain relief. 



Case No. 13,371. 

SQUIRES V. The CHARLOTTE YANDER- 
BILT. 

[3 Wkly. Law Gaz. 343.] 

District Court, S. D. New York. 1859. 

Admikaltt Jdkisdiction — Wharfage in the 
Home Port. 
[The federal courts sitting in admiralty have 
no jurisdiction of a libel in rem to enforce a 
claim for wharfage accruing while the vessel 
was lying in her home port, and within the 
jurisdiction of a state. Tr-ollowiiiir and nnrilyimr 
Allen V. Newberry. ^1 How. (62 U, S.) 244 and 
Maguire v. Card, Id. 248.1 



[22 Fed. Cas. page 1019] 



(Case No. 13,272) SRODES 



[This -was a libel by Richard Squires 
against the Charlotte Vanderbilt to enforce 
a claim for -wharfage.] 

The libel was filed in this cause to recover 
5195.49 for wharfage, alleging that the steam- 
boat belonging to the port of New York for 
some time past has been and now is lying 
in the port of New York, and the said 
libelant has during that time furnished a 
berth for said steamboat to lie at one of the 
wharves of the said city, the wharfage 
whereof amoimts to $195.49, and that said 
wharfage was necessary for said steamboat. 

The claimant appeared in the action, but a 
default was entered against her for failing 
to answer. The claimant's proctor applied 
on the pleadings and an affidavit for an or- 
der setting aside the libelant's proceedings, 
and for the dismissal of the libel as not 
within the jurisdiction of the court, 

Mr. Andrews, for libelant. 

Beebe, Dean & Donohue, for claimant. 



BETTS, District Judge. The libel is palpa- 
bly inadequate and irregular in paiticulars 
of form vital to its maintenance in this court. 
It does not aver any right of property in, 
or trust, or authority in respect to the berth 
occupied by the vessel in this harbor or the 
wharfage supposed to have accrued from 
such occupation, nor agency or authority 
from which his right to demand or collect 
the money if due may be implied. Nor is 
the frame of the libel in conformity to the 
positive requirements of the rules of court. 
Sup. Ct. Adm. Rule 23. 

These imperfections may be cured by 
amendment on proper causes and excuses 
shown the court for the irregularity in plead- 
ing, and, therefore, if there was a color of 
right to the remedy sought by the action, the 
court would relieve the party from the con- 
sequences of his faults in pleading upon 
terms that are equitable between the parties. 
But the decisions rendered by the supreme 
court of the United States at its last ses- 
sion (December term, 1858), have settled the 
rule of law that actions of the character of 
the present one are not within the admiralty 
jurisdiction of the court (Allen v. Newberry 
[2 How. (43 U. S.) 244]; Maguire v. Card 
p[d. 24S]), and accordingly no ratification of 
the informalities of the pleading can avail 
the libelant to any serviceable end. He has 
brought his suit before a tribunal incom- 
petent to take cognizance of the subject mat- 
ter. 

The vitality of those decisions must also 
counteract and displace all value to any per- 
missive grant of authority to the admiralty 
courts to take cognizance of that subject, if 
such power be deducible from the 12th rule 
in admiralty; as a regulation out of the com- 
petency of tlaat court to make cannot avail 
in law any more for a qualified period than 
absolutely and without limitation. The sol- 
emn adjudication of the supreme court hay- 



ing now determined that the admiralty 
tribunals never were clothed with the legal 
right to take cognizance of questions of lien? 
or contracts of affreightment, or for supplies 
furnished a vessel in her home port, while 
engaged in the purely internal commerce of 
the state where she belongs, it cannot be 
maintained that a mistaken sanction of the 
exercise of such authority in a rule of court, 
can be made available or effective in opposi- 
tion to such solemn judgments. It is accord- 
ingly ordered that the further prosecution of 
this action be perpetually stayed, and that 
the claimant and her sureties in the suit be 
discharged, with costs. 



SQUIRES (FIELDS v.). See Case No. 4,776. 

SQUIRES (HANKIN v.). See Case No. 6,- 
025. 

SQUIRES (HULBURT v.). See Case No. 6,- 
855. 



Case No. 13,273. 

SRODES V, The COLLIER. 

[9 Pittsb. Leg. J. 73; 2 Pittsb. Rep. 304; 3 
"West. Law Month. 521.] 

District Court, W. D. Pennsylvania. July 16, 
1861.1 

Maritime Ltexs — State Lies for Supplies — 

MoiiTGAGE — Priorities — Notes Taken — Lien 

FOB Insurance— Attohnet's Fee. 

1. A mortgage upon a vessel, recordecl under 
the act of July, 1850 [9 Stat. 440], in the distri- 
bution of the fund arising from the sale of the 
mortgaged vessel, must be postponed to the 
liens jfor supplies and repairs under the acts 
of Pennsylvania for the attachment of vessels, 
even though the indebtedness for the supplies 
or repairs may have accrued subsequent to the 
recording of the mortgage. 

[Cited in The Hiawatha, Case No. 6,453.] 

2. A mechanic having a lien upon a vessel, 
who receives a note for the same, cannot in- 
stitute proceedings against such vessel, until 
the maturity of the note, but may intervene, 
notwithstanding the note may not be due, and 
be paid out of a fund, where the proceedings 
have been instituted by other parties. 

3. Under the Pennsylvania attachment act 
of 1858, the acceptance of notes or other secu- 
rities for an existing demand, which would en- 
title the party to a lien upon a vessel, ie to be 
regarded as a collateral matter, which can in 
no way work a satisfaction or extinguishment 
of the lien within the two years given by the 
act, until the indebtedness represented by such 
notes, &c. be fully paid. 

. 4. Hence, the fact that the note-taker in- 
cludes an indebtedness against another vessel, 
not embraced in the libel, wul not prevent a re- 
covery upon the original demand, so long as the 
note remains in the hands of the lien credit- 
or. Neither would the fact that the mechanic 
had indorsed a new note, which the owner of 
the vessel had negotiated, and with the pro- 
ceeds lifted the original note given to the former 
for his demand, and that, thus, the original 
note had passed into the hands of the owner 
and maker. 

5. A mechanic may proceed upon his original 
lien, even though he may have taken a note 

1 [Afiirmed in Case No. 13,272a.] 
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and receipted his original bill, if it be not 
shown that there was a contract to take the 
less security and release the better. 

6. The assignee of a boat note may, without 
losing his lien, under the act, renew his note 
held by him, and pass the original to the maker. 

7. It is suflBcient evidence that the articles 
were necessary, under this act, to show that 
the articles, &e., for which a lien is claimed, 
were ordered and furnished, and that from 
their nature they seem to be necessary, 

8. To maintain a lien for insurance, the in- 
surer must hold a note, or other acknowledg- 
ment of indebtedness, given for the premium 
^)f such insurance, totally disconnected from all 
other transactions between the parties, whether 
Insurers of other boats or articles, or otherwise. 

[Cited in The Jennie B. Gilkey, 19 Fed. 131.] 

9. The lien for supolies will not follow por- 
tions of a vessel which may have been used 
in the construction of a new vessel. 

10. No attorney's fee can be paid to inter- 
venors under this act. but one attorney fee be- 
ing allowable in a case; and the fees of sheriff 
in such cases can not exceed one dollar for 
each person served. 

This was a libel in admiralty. 

The facts of this case are fully detailed in 
the following report by John H. Bailey, Esq., 
commissioner, to whom the matter was re- 
ferred: 

"To the Hon. Wilson McCandless, Judge of 
said Court: In pursuance of an order of your 
honorable court, made in the above cause, on 
the 26th day of last month, by which it -svas 
referred to me to ascertain and determine the 
amounts' due the libellants and interveners, 
and whether any have or are entitled to prior- 
ity of payment, and to classify the different 
claims and appropriate the money in court, 
if sufficient to pay the whole of said claims; 
and if not, to ascertain the pro rata amounts 
coming to the said parties, and make report of 
the same to the said court, Tvithout delay, 
I proceeded to the discharge of the duties so 
enjoined, and beg leave to submit the follow- 
ing: 

" 'Report: The claims presented for allow- 
ance, consist of (1) Seamen's wages, and here- 
in of a claim of Thomas Adley. (2) Alleged 
maritime liens, beijig for wharfage at the port 
of Pittsburgh, and hospital dues arising under 
the act of congress of July 16, 1798. (3) At- 
tachments by domestic creditors, under the 
state laws for the attachment of vessels, out 
of the district court of Allegheny county, and 
court of common pleas. (4) Mortgage against 
said vessel in favor of James Laughlin, trustee 
of {he Pittsburgh Trust Company, and the 
Merchants' & Manufacturers' Bank of Pitts- 
burgh, dated December 30, 1859, and record- 
ed in the custom house of the port of Pitts- 
burgh, January 4th, 1800.' Considerable tes- 
timony was taken on the hearing before me, 
which is herewith filed, and made part of 
This report. Kespecting the libels for wages of 
John M. Srodes, Patrick Crawford and 
Thomas Hanna, there was no eontrovei-sy, 
and that of Thomas MeCIoskey has been al- 
lowed among the liens under the state law, 
that claim having also intervened there. The 



claim of Thomas Adley having been objected 
to, I have disallowed, the service being in no 
sense maritime in its character. The claim for 
wharfage was not disputed, nor any objection 
made thereto; and that for hospital dues, 
though not presented in any formal manner, 
it was agreed by the counsel of the parties, 
should be allowed. 

"Before proceeding to consider the objec- 
tions lu-ged against the several libels filed, I 
propose to pass upon a preliminary question, 
which is urged with great zeal— that is, the 
question of priority between the attachments 
under the state law, and the mortgage, which 
has intei-vened. It is contended that the act 
of congress of July 29, 1850, was designed to 
give a recorded mortgage priority over eveiy- 
thing but a strictly maritime lien against the 
mortgaged vessel; that the recording operates 
as a delivery of possession, and that claims 
of domestic creditors, such as are provided for 
by the state law for attachment of vessels, 
not being recognized and enforced iu ad- 
miralty, must be postponed to a recorded 
mortgage. We must then examine the ques- 
tion of priority thus raised. I may state that 
on or about July 14, ISGO, the steamboat Col- 
lier was attached by the sheriff of Allegheny 
county, upon process issued out of the dis- 
trict court and court of common pleas of said 
county. Subsequently, on the 1st day of 
March, 1861, by consent of the libellants and 
interveners in, said courts, (as will appear by 
copy of their agreement, part of the testi- 
mony filed,) the lien of the sheriff was re- 
leased, and the vessel attached by the marshal 
upon process out of this court. By this means, 
the attachments out of the state courts have 
arisen, and been brought here for allowance, 
rather informally, it is trae, but yet without 
any objection as to the mode pursued. By 
the established law, and by virtue of the 
twelfth rule in admiralty, ordered by the 
United States supreme court, 'where by the 
local law, a lien was given to material-men 
for supplies, repairs, &c., the libellant might 
proceed against the ship and freight in rem,' 
with all the effect and rights, as though he 
had an original maritime lien. It was a ques- 
tion in the case of Dudley v. The Superior 
[Case No. 4,115], whether those having orig- 
inal admii-alty liens, and those who obtained 
theirs under the local law, did not occupy the 
same rank of privilege. Under such a state 
of the case, it would seem clear that the liens 
given by the municipal law, if enforced in ad- 
miralty, would take precedence of a mortgage. 
Now, by the modification of the rule, ordered 
to take effect about a year since, the remedy 
in admiralty only would seem to be taken 
away. There would seem to be no reason why 
the modification should have at all impaired 
the rights of such libellants, as against the 
remnants and sui"plus remaining in the regis- 
try after satisfaction of the maritime liens. 
But let us consider the nature of a mortgage 
of this character, and the arguments advanced 
in its support. The precise status of a mort- 
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gage of a vessel in a state, where, as in Penn- 
sylvania, there are no statutory provisions for 
its enforcement, would seem to he a matter 
surrounded with considerable douht. The 
mortgagee can not proceed in admiralty by 
libel to enforce his rights. He may be a 
claimant against libels filed, or he may in- 
tervene against the proceeds of the mortgaged 
vessel. His remedy in any other case would 
seem to be solely by action in debt, or in 
'equity. Bogart v. The John Jay, 17 How. [58 
U. S.] 401; Schuehardt v. The Angelique, 19 
How. [60 U. S.] 241. He can not, therefore, 
have a maritime lien in the correct meaning 
of the term. 

"But it is contended that the privileges of 
such a mortgage have been much enlarged by 
the act of congress, passed Julj' 29, 1850, and 
that since its passage, such mortgage is en- 
titled to payment out of the surplus, next after 
a bottomry-bond. I have failed to perceive 
the accuracy of this argument. The act pro- 
vides that 'no bill of sale, moitgage, hypothe- 
cation or conveyance, shall be valid against 
any person, othe: than the grantor or mort- 
gagor, his heirs and devisees, and persons 
having actual notice thereof,' unless such bill 
of sale be recorded.' There is also a proviso 
that the lien by bottomry 'shall not lose its 
priority, or be in any way affected by the pro- 
visions of this act.' To my mind, this act has 
rather resti'icted than enlarged the energies of 
an unrecorded mortgage, and that such was 
the effect intended. Nor can it be claimed 
that the act intended to confer any greater 
rights upon a mortgage recorded under its 
provisions, than it possessed while unrecorded, 
before its enactment. It does not say that it 
shall enjoy such and such privileges, if the 
terms of the act be pursued, but that it shall 
not have such and such rights, unless a pre- 
scribed process be observed. This would have 
been absurd, had it not been supposed that 
these rights did attach to the mortgage, 
(though unrecorded,) before the passage of 
this act. For instance, the recording of such 
a mortgage would now visit with notice of its 
existence, a subsequent purchaser from the 
mortgagor, while an unrecorded mortgage 
w^ould be of no avail against him, without he 
had express notice thereof. Before the pas- 
sage of the act, such unrecorded mortgage was 
considered good against even a bona fide pur- 
chaser without notice. 

"It is argued, however, that the proviso to 
the first section contains the neeessarj' impli- 
cation, that were it not for its terms, even 
the lien by bottomry, if unrecorded, would 
have been postponed to a mortgage, and 
hence the latter must at least follow next in 
i-ank to bottomry. This is answered— in the 
first place, by the view already taken, that the 
act was not intended to create any new rights 
in behalf of such contracts; and, also, by the 
fact that the proviso was doubtless intended 
only to clear up a doubt that might have 
arisen from the general words of the act, 
whether lien by bottomry might not have 



been included within its terms, and the neces- 
sity enjoined upon the holdei-s of such se- 
curities to record them, in order to render 
themselves safe. Again: A bottomry bond 
has priority over the liens of material men, 
upon a foreign vessel; and to elevate a mort- 
gage to the next rank, would require that it, 
too, should postpone material men. It is quite 
clear that it never possessed any such energy, 
for it can only proceed against the remnants 
after such claims are fully satisfied. The 
Charles Carter, 4 Cranch [8 U. S.] 328; 
[Schuehardt v. The Angelique], 19 How. [60 
U. S.] 241; [The Monte Allegre], 9 Wheat. '[22 
U. S.] 635. The act of 1850 was not passed 
to marshal the liens Avhich arise under the 
maritime law, or to classify maritime con- 
tracts. Its purpose was very different from 
that suggested by the argument I have sought 
to answei*. It was designed to set at rest 
many of the troublesome doubts that hung 
around the rights and liabilities of the mort- 
gagees of vessels, and to prevent the contin- 
uance of secret liens upon such propeiiy, im- 
pairing its value, and often bringing heavy 
losses upon innocent purchasers. Its opera- 
tion would seem to include every case where 
a transfer or incumbrance, absolute or quali- 
fied, is made in wiiting, and, therefore, capa- 
ble of being recorded, with the exception (aris- 
ing from its very nature) of a bottomry-bond, 
created in a foreign country, for the sole pur- 
pose of furnishing 'wings and legs to the for- 
feited hull to get back, for the benefit of all 
concerned,* and expiring with the life of the 
vessel. It wm be seen that the act creates no 
new privileges for even this favored mari- 
time contract, but it is left with precisely the 
rights it had before, or to use the terms of the 
proviso, 'not in any way affected by its pro- 
visions.' Every consideration which would 
favor the priority of those furnishing supplies 
or repairs in a foreign port, over a mortgage, 
wUl apply with almost equal force in favor of 
the priority of the material-man in the home 
port, as against the remnants or surplus, to 
which both he and the mortgagee must alike 
look for felief. He, too, furnishes the sub- 
stance, needed to preserve the life of the ves- 
sel; he, too, enables her to perform her mari- 
time mission, *to plough the seas and not to 
rot in the docks'; and he, too, surely should be 
enabled to look to that, to whose value his 
means and his labor have contributed, as 
against one whose claim may have arisen 
from circumstances far removed from the 
maritime uses of the vessel. Should we re- 
gard a mortgage of a vessel as a defeasible 
bill of sale, it would seem entirely clear that 
no greater rights could be ascribed to such 
qualified owner, as against material-men, than 
to one having the absolute property in such 
vessel. As the vessel is liable in the hands of 
the owner to a lien under the state law for 
materials, &e,, there would seem no sufficient 
reason why a mortgagee should stand in any 
better attitude as to such creditors. Moreover, 
the amended twelfth rule in admiralty, before 
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lefeiTed to, whicli allows to material-men. in 
the home port a proceeding in personam, rec- 
()f?nizes the existence of a right enforcible in 
iidmiralty, -which ^ve have seen is not the 
case with a mortgage. 

"I would refer to the ease of Marsh v. The 
Minnie [Case No. 9,117], where the subject 
is ably examined, and also to Reeder v. The 
(reorge's Crook [Id. 11,G5^]. The rule laid 
down in this latter case, as to the rights of 
mortgagees under the act of 185U, seems to 
me to cover the whole groiind: 'That the act 
was intended to give recorded bills of sale or 
mortgages of vessels priority over any subse- 
quent conveyance of them, made by those in 
possession, and over any rights acquired in 
them by general creditors, by judgments and 
by execution.' I must, therefore, hold that the 
mortgage here must be postponed to the at- 
tachments out of the courts of the state, 
whether the debts were contracted before or 
after the recording of the mortgage. 

"I have thought it best to set out at some 
length the reasons which have impelled me to 
this conclusion, though for the pmposes of this 
case, it would have been sufficient for me to 
have relied upon the judgment of this honor- 
able court in Wilson v. The Grand Turk [Case 
No. 17,80.5], at No. 1, May tei-m, 1S60, where 
this very point was passed upon, and adjudi- 
cated, and the conclusion reached that a mort- 
gage, similar to the present, must be post- 
poned to attachment, under the state law, out 
of our state courts. 

"The demands of Davage & Roberts, John 
C. Boyd, and A. Fulton, are undisputed. In 
all other cases in the state courts, notes were 
given by the owner of the Collier to tlie sev- 
eral mechanics for the amount of the work, 
and labor done, and materials furnished, as 
the case might be. Many of these cases differ 
in their details, i-aising various questions 
upon the construction of the act of as- 
sembly of this state, respecting the attach- 
ment of vessels, passed June 13. 1836, and 
especially of this supplement, dated April 
20, ISoS. 

"The first question raised is the general one, 
whether the acceptance of a note by a me- 
chanic for work done to a vessel, does not 
extinguish his lien. It is well settled, that 
taking a security from a debtor, of the same 
rank wuth an existing indebtedness, will not 
extinguish such indebtedness without such 
be the agreement of the parties. In no 
case here has there been any such subs'antive 
proof presented, except in two instances, 
where receipts were given, as will appear 
hereafter. But could any doubt exist upon 
this question, the act of 1858 has placed it 
at rest. Section o expressly provides that 
the lien 'shall exist in full force and effect 
as if no such security had been given.' So 
long, thei'ofore, as the note or other obliga- 
tion so given, shall remain in the hands of 
the lien creditor, the lien would rtlll subsist. 
In a number of the cases, the notes or drafts 
received have not yet matured, and it is 



urged that parties in this position can not 
receive the amount of their demands hero. 
It seems to me that where a mechanic, hav- 
ing a lien upon a vessel, receives a note for 
the amount of his claim, he can not institute 
proceedings against such vessel until the ma- 
turitj' of such note; but where proceedings 
are commenced by a third i>arty, I can see 
no reason why he should be deprived of his 
money, simply because he has consented to 
give time to liis debtor, which can in Jio 
way injure, but may much benefit other cred- 
itors. The owner of the Collier also owned 
another steamboat, the Vulcan, which has 
been sold on process out of this court, and 
whose proceeds are hei-e for distribution, in 
No. 2 of May term, 1861. Most of those who 
have issued attachments in our state courts, 
and against the Collier, have like attach- 
ments against the Vulcan. In the course of 
their dealings, they have received from the 
owner of the two boats, one note covering the 
demands against both. 

"It is contended that though the act of 1858 
may sustain a lien in favor of mechanics wJio 
may have accepted notes for their demands, 
yet in order to sustain the original lien, the 
note must be specific and confined exclusive- 
ly to the particular debt for which it is given, 
and if the party chooses to accept a note, 
which combines an indebtedness arising from 
repairs, &c., to another boat, his lien for the 
repairs made is gone. Bungling and obscure, 
as this act certainly is, I do not think lan- 
guage could more plainly express the design 
of the legislature to give the mechanic, and 
others named, a subsisting lien upon the ves- 
sel for repaii-s; and during the time limited, 
beyond any pei-adventure or contingency, so 
long as he did not assent to an extinguish- 
ment of his original claim. So emphatically 
is this stated, that it would almost seem as 
though the legislature had designed to de- 
prive the mechanic of even the right to re- 
lease his lien; for section 5 of the act reads: 
'The taking or receiving of any note, &e., in 
settlement of a debt comprehended in any of 
the above enumerated classes, shall in no 
wise invalidate the lien given by this act.' 
It seems to have been the purpose to give 
the mechanic as many securities for his re- 
pairs, &c., as the debtor had it in his power 
to offei-, and yet that the lien should still sub- 
sist against- the vessel for the two years 
specified in the act. The policy of such 
a discrimination in favor of one class of 
creditors may well be debatable, but I have 
had no difiiculty, from a careful study of 
the act under consideration, in arriving at the 
conclusion above expressed. There will be 
found filed with the testimony in this case 
exhibit 'X., J. H. B. Clk.,' a receipt of G. 
B. Kxu-tz for the amount of his claims 
against both the Collier and Vulcan, to the 
effect. 'Dec. 18, '60, rec'd payment.' This re- 
ceipt is explained in the evidence to have 
been not for money, but for a note received 
for the gross sum of his demands at that 
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date. As a question of fact, I have no diffi- 
culty, from the testimonj- on this point, in 
determining that 'there was no contract to 
talce the lesser security and release the bet- 
ter;' that 'there was no consideration given or 
intended to he given for the relinquishment of 
one of the mechanic's securities, nor did such 
an act enter into the contemplation of either 
of the parties at the time of the settlement.' 
Under the ruling in such circumstances of 
<5rier, J., in Sutton v. The Albrati-oss, 1 Phila. 
bottom of page 423, the giving of the receipt 
in this case cannot deprive the mechanic of 
his lien. 

"These considerations dispose of the de- 
mands of the following parties: G. W. Cof- 
fin, G. W. aiotherall & Co., G, B. Kurtz, and 
J. H, Jenks. Long & Puff, it seems, settled 
with the owner of the two boats every sis 
months, and if the account was large enough, 
received a note for the amount; hence, they 
hold several securities of this chai-acter, the 
last of which is not due. It also appears 
that when one of these six months notes 
would mature, the same would at times be 
renewed, or extended by a new note, if the 
boat-owner's necessities demanded it. It 
does not appear that any of these notes, at 
any time, passed from the hands of Long & 
Duff, except into that of the owner, when a 
note was lifted or renewed. 

"It is contended that where the note origi- 
nally given has passed into the hands of the 
maker by renewal or otherwise, the lien for 
that indebtedness is gone. Andrew Adley's 
case differs from that of Long & Duff, in 
that, for his own accommodation and benefit, 
he discounted his notes received, with some 
of the banking institutions of the city. The 
note given in January last was also dis- 
counted, but was lifted before maturity by 
Mr. Adley. There is a class of cases here 
which differs in important particulars' from 
most of those considered above, but the 
points raised in the last two cases will be 
covered in the consideration of this case, 
which includes Fitzsimmons & jMoitow, J. 
S. Pilngle, A. Hartupee & Co., Douglas & 
English, J. Irwin & Sons, and Wm. Nelson. 
These cases differ somewhat among them- 
selves in their details, and I may lean a lit- 
tle more strongly against a particular case 
than the facts proven may warrant. With 
this explanation, the facts respecting these 
cases, as well as I can gather them, seem to 
be as follows: Notes were given, generally 
every six months, upon the settlement of the 
account between the parties arising out of 
repairs, &c., to the two boats for the current 
half year. These notes were discounted for 
the holder's benefit. When one of these notes 
would mature in the hands of the banking 
company, or was about to mature, the maker 
would call upon the original payee of the pa- 
per and obtain his indorsement upon new 
paper for the whole or some less sum, (as 
lie might be able to pay a part upon account.) 
This new paper the owner of the boats pould 



get discounted, and with the proceeds would 
lift the preceding note. In some, if not all 
instances, the first paper given was a note 
by D. Bushnell, agent, the owner of the boats, 
Jos. Bushnell, residing in Cincinnati. When 
this would mature, a- draft by D. Bushnell, 
agent, on Jos. Bushnell, Cincinnati, would 
be the paper upon which the indorsement of 
the lien creditor would be obtained— and so 
each time a note or draft would fall due, 
Jos. Bushnell thus apparently meeting his 
paper at Cincinnati, as it matured. The 
drafts were generally diseoiinted at Pitts- 
burgh, and the proceeds transmitted to Cin- 
cinnati, to take up the old draft. In all 
the cases thus far spoken of, without excep- 
tion, the notes or drafts, representing the 
existing liability for which a lien is claimed, 
are the property of the several libellants, and 
also, with the exception of J, Irwin &Sons, and 
Douglas & English, have been brought into 
court, and are now in the possession of the 
clerk of this court. 

"It is contended upon these facts, that these 
libellants are but the accommodation in- 
dorsee of Mr, Bushnell, and in such relation, 
their original lien is gone. There is really 
no substantial difference between these cases, 
and that of Mr. Adley. It can make no dif- 
ference to the creditors or defendant whether 
Mr. Bushnell got new notes discounted with 
the indorsement of A. Hartupee & Co. upon 
them and paid the discount, or whether he 
renewed the notes directly with A. Hartupee 
& Co., adding in or paying to them the dis- 
count, and they subsequently get them dis- 
counted. A. Hartupee & Co.'s liability would 
be neither greater nor less in either case, and 
their relation to all the parties to the trans- 
action would be precisely the same, 

"In the view I have taken above respecting 
the design of the legislature, this giving of 
notes for an existing demand, which would 
entitle the partj- to a lien upon the vessel, 
is to be regarded as entirely a collateral mat- 
ter, which can in no way work a satisfaction 
or extinguishment of the lien within the two 
yeai-g, given by the act, until the indebted- 
ness represented by such notes be actually 
paid, Begarding this, then, as collateral mat- 
ter, no transactions between debtor and lien 
creditor, respecting these notes, save pay- 
ment, can invalidate the lien of the mechanic, 
so long as the notes remain in his hands, at 
the time he claims upon his original demand, 
ready to be brought into court, and sur- 
rendered. How far the holder of such note 
could be considered the assignee or indorsee 
of a boat note, entitling him to a lien in the 
third class of section 1 of the act, is an en- 
tirely different question. To put any otlier 
construction upon this act, would be to en- 
force -a technical rule to the injuiy of the 
parties for whose benefit tlie act was design- 
ed, not only, not in pursuance of the re- 
quirement of the statute, but in conflict with 
its spirit, and for the benefit of creditors, 
whose rights have been in no way affected 
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or impaired by tlie acts of tlie meelaanics, to 
\vliom tlie notes were originally given. 

"In the case of A. Adley (just considered 
^vitli otliers,) in the July note, 1860, he gave 
a receipt, 'Received payment,' (exhibit 'J. 
H, B. Cl'k.') which is explained by the testi- 
mony that no money was paid tlierefor, 
and also by receipt in the ease of the Yulcan, 
into which the Collier account thus receipt- 
ed is carried, and receipted 'Received pay- 
ment by note at four months,' thus showing 
the whole transaction. Such a ease, as we 
have seen in that of G. B. Kurtz, can not 
affect the claim of the mechanic to his lien. 
The libel of Thomas Snowden shows that 
for the worli done and materials furnished 
l>y him, a draft was finally given— being the 
renewal of a note first given, and that said 
draft is in the hands of and is owned by 
Park, JlcCurdy & Co. Treating Park, Mc- 
Curdy & Co., as the real libellants, the ques- 
tion arises, have thej' a lien for this draft 
in their hands? I have allowed this claim 
under the express language of the fifth sec- 
tion, whicli provides, 'that the taking of any 
note, &c., in settlement of a debt compre- 
hended in any of the above enumerated 
classes,' shall not invalidate the lien given. 
The original note in the hands of the as- 
signee of tlie mechanic being within the 
third of the 'enumerated classes,' the taking 
of the draft in 'settlement' of the same, 
would seem to fall within tlie fifth section, 
being for 'a debt comprehended' in the third 
of 'tlie above enumerated classes.' 

"It is contended that for all claims for 
woric, materials, or supplies, the admiralty 
rule, that the libellants must prove that all 
such things furnished were necessary, should 
he applied. In the first place, it may well be 
ui-ged that the parties having proven that 
the materials, &c., were ordered and furnisli- 
ed and used upon the boats, and that from 
their nature the materials seem to be neces- 
saries, this would be a compliance with the 
rule, and moreover, the act provides a lien 
for 'all debts contracted by the owner, &e., 
for or on account of work and labor done, 
&c., in building, equipping, &c., of the boats'; 
and therefore it is not at all important to 
the mechanic whether they were necessary 
or not. It is sufficient for him that they 
were ordered and furnished, and it is no 
fault of his if useless things were furnished. 
The debt, therefore, has been contracted, 
and that fact entitles him to his lien. 

"The only two remaining libellants in the 
state courts, are the Citizens' and the ilo- 
nongahela Insurance Companies. It will be 
seen by the act of 1858, that insurers of a 
vessel seem to have got in by one of the 
not infrequent mistakes in this act. They 
come in the third class, but unlike the oth- 
ers, they draw their lien fi-om the fact that 
they have taken a note for the insurance, 
and not because of the insurance, and with- 
out the taiiing of the note they would have 
no lien. As the note, then, is their prin- 



cipal contract, I think that should be specific 
and individual, and not so coniniingled with 
other transactions as to be indivisible. It is 
not enough to be able to say, 'here is a note 
for .?l,O0O; in it there is included for in- 
surance of the Collier, .$200.' Tou could not 
extinguish the original debt, viz., the note — 
in the higher security, viz., tlie judgment, 
and have it delivered over to the debtor upon 
paying the judgment; for a portion of it is 
for matters not involved in the judgment at 
all. It seems to me that the libeilant should 
be able to come into court, and present the 
ground of his demand, entirely distinct from 
every other transaction. The claims of the 
insurers here, are to be found in two or 
three different notes, united, as in the in- 
stance of the Citizens' Insurance Company, 
with other premiums and di.scounts. The 
last notes held by each, however, come 
within the rule laid down above. These are 
separate from all claims arising from other 
sources, and these I have allowed, deduct- 
ing the abatement for returned premium— 
the boats having been sold before the ex- 
piration of the risk. All of the account, filed 
in the case of J. Irwin & Son, except the last 
two items, was furnished for the steamboat 
Black Diamond, which boat it seems was 
taken to pieces and considerable portions of 
her used in the construction of the Collier. 

"It is contended that the lien for supplies 
will attach to the parts of the vessel, and 
should be paid out of the proceeds of the 
Collier. I have not been able to perceive the 
force of the position, and have, therefore re- 
jected all items that were not expressly fur- 
nished to the Collier." 

The following opinion (McCANDLESS, Dis- 
trict Judge), approving and adopting the 
views' set forth in the report of the commis- 
sioner, was filed July 16, 1861. 

PER CURIAM. I have considered this 
case, and the report of the commissioner is 
confirmed for the reasons assigned by him. 
A final decree is ordered accordingly. 

NOTE [from 9 Pittsb. Leg. J. 73]. The 
sheriff of the county, in making up his costs in 
this casf,, has taxed $11.16 in each intervening 
claim. Exception has been taken thereto. It 
appears that this sum is made up of attorney's 
fees, ?3; writ. .^1.25; prothonotary's costs, 
$1.91; sheriff. .?5.— total, $11.16. 

It appears that the state act, establishing the 
fees of the sheriff, has made no provision for 
the case of attachments of vessels, and the 
sheriff has charged the fees usually taxed by 
marshals of the United States. Taking, how- 
ever, tlie fees allowed the slieriff for our guide, 
he could be entitled to no more than one dollar 
for each service; and, having two parties 
here upon whom to serve the monitions, I have 
allowed that sum for each. 

I can see no warrant for allowing an attor- 
ney's fee to each intervener, thus making sev- 
eral attorney's fees in one case, and that is 
not the practice in this court, and sliould not 
be anywhere. I have tlierefore struck out 
this fee. and taxed in the case of each interven- 
er as follows: writ. $1.25; prothonotar.v. $1.91; 
sheriff, $2,— total, $5.16, instead of $11.16. 
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Whereupon, I, John H. Bailey, clerk of the 
said court, do respectfully certify and report 
that I have, as above set forth, ascertained the 
amounts due the several libellants and inter- 
veners in this cause, and I do further certify 
and report that the schedule hereunto annexed, 
and marked "A," and made part of this, my 
report, contains a statement and account of 
the moneys so found due the several parties, 
as aforesaid, to which for greater certainty I 
refer. All of which is respectfully submitted. 
John H. Bailey, Clerk. 

[Upon an appeal to the circuit court, the judg- 
ment of this court was affirmed. Case No. 13,- 
272a,] 



Case No. 13,272a. 

SRODES V. The COLLIER. 

[9 Pittsb. Leg. J. 193; 2 Pittsb. Rep. 318; 4 
West Law Month. 120.] 

Circuit Court, W. D. Pennsylvania. Dec, 
1861.1 

Maritime Libxs — Mortgages — Local Liexs — 
Priorities— Waiver— Assignment 

— LlMITATIOXS. 

[1. The act of July 29, 1850, which requires 
every bill of sale, mortgage, hypothecation, or 
conveyance of a vessel to be registered or en- 
rolled in order to have any validity as against 
a purchaser without notice, does not give, a 
force or validity to a domestic mortgage, which 
it has not at the place of its execution.] 

[2. A mortgage recorded under the act of 
1850 must be postponed to liens for supplies, 
repairs, etc., under the statutes of Pennsylva- 
nia relating to the attachment of vessels.] 

[3. By the express provisions of the Pennsyl- 
vania statutes relating to liens upon vessels, 
such liens are not lost by taking the notes of 
the owner for the amount thereof.] 

[4, An admiralty court regards equitable 
claims with the same favor as a court of chan- 
cery, and will enforce claims for which liens 
are given, in the hands of an assignee, .al- 
though the thing itself may not be legally as- 
signable.] 

[5. A bill of goods furnished to a boat, when 
in port, cannot be tacked to other bills, made 
more than two years before, for the purpose of 
saving the whole from the statute of limita- 
tions.] 

[Appeal from the district court of the Unit- 
ed States for the Western district of Penn- 
sylvania.] 

[These were appeals in admiralty from the 
Judgment of the United States district court, 
of July 16, 1861 [Case No. 13,272], confirming 
the report of the commissioner, Mr. John H. 
Bailey, which report, with a full syllabus of 
the points ruled therein, was published in our 
paper of September 16, 1861, heing No. 9, 
page 73, of this volume. That judgment he- 
ing now affirmed in the circuit court, we need 
only to refer to our former publication for 
full statement of the questions of law de- 
cided. 

GRIER, Circuit Justice. These cases in- 
volve the same questions, differing only in 
Immaterial circumstances. The very able re- 
port of the master was confirmed by the dis- 
trict court. The exceptions to that report, 

1 [Affirming Case No. 13,272.] 
22FED.CAS. — 65 



and the principles on which it is founded, 
are now to be considered: 

1. The claim of the libellant, as pilot, was 
properly allowed. The attachment and lien 
creditors might have intervened as claimants, 
in the original suit, and contested the libel- 
lant's claim for wages against the vessel. 
But they have not done so. They are now, 
before us only ex gratia, on petition to have 
the remnant of the fund in the registry of the 
court delivered to them according to the or- 
der of their respective claims. The district 
court might have relieved itself of the trouble 
of distributing this sm'plus by ordering it to 
be delivered over to the sheriff, who had at- 
tached the vessels on domestic liens. But 
the proceedings in the state courts being 
withdrawn, the petitioners may call upon the 
court to appropriate the fund to those entitled 
to receive it. See Schuhardt v. Babbidge, 19 
How. [60 U. S,] 239. 

2. The chief complaint against the appropri- 
ation made by the master's report, is, that he 
has postponed the claims of the mortgagees 
to that of the other lien creditors. The act of 
assembly of 1836, relating to the attachment 
of vessels, subjected them to a lien for work 
done In repairing, furnishing and equipping 
tliem, &c.; but limited tliis lien or privilege to 
the commencement of her first voyage. On the 
20th April, 1858, a supplement to this act was 
passed, applicable only to vessels navigating 
the rivers Allegheny, Monongahela, or Ohio, in 
this state, by which they are encumbered 
with liens for every possible debt or conti'act 
made concerning them. They are ranged in- 
to five classes, too large to be specially enu- 
merated, and it is not necessary for the pur- 
poses of this decision. It is sufficient to say 
that all the debts claimed as liens, came with- 
in the act, except the mortgages. We need 
not speculate on the regard that would be 
paid to these secret domestic liens in a port 
of another state, or in case of a purchaser 
without notice at a foreign port. By this act 
these secret liens, with which the boat may 
be covered, have a life of two years given 
them, whether she remains witliin the state 
or Jiome port or not. The maritime liens be- 
ing first satisfied, the surplus in the registry 
of the court should be distiibuted to the par- 
ties having these liens, in their order. 

By the law of Pennsylvania there can be 
no valid mortgage of a chattel unless posses- 
sion accompanies the deed, and the act of 
1858 gives him none. If the moi-tgagee were 
in possession he would be treated as owner 
and be personally liable for the debts of the 
boat. This act makes the boat debtor for ev- 
erything done to or for her, and these liens 
would attach to the boat whether in his pos- 
session or that of the mortgagor. A mort- 
gagee may take possession of the vessel by 
virtue of his deed, but till he does so he has 
neither a general nor a special property, any 
title to, or lien upon the boat. The act of 
congress of- July ?9, ISoO [9 Stat. 440], which 
requires every bill of sale, mortgage, hypothe- 
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cation or conveyance of a vessel, to be regis- 
tered or enrolled, in order to have any valid- 
ity as against a purchaser without notice, 
does not give force or validity to a domestic 
mortgage of a vessel -which it had not by the 
law of the place where it was executed. The 
sole object of this act of congress is to pro- 
tect purchasers against secret liens. Wheth- 
er tlie hypothecations or liens given by this 
act of assembly could have any validity even 
here, as against a bona fide purchaser with- 
out notice, uuless they had been registered 
according to the act of congress, we need not 
here decide. In many states a mortgage of a 
chattel is a valid se<nirity without posses- 
sion. But to have any efEect except inter 
partes, and those having notice, this act re- 
quires their registiy. If it were not a valid 
lien or hypothecation by the state law, the 
act of congress gave it none. The registry of 
these mortgages consequently gave them no 
more effect than they had before. It was 
only notice to a purchaser that the mort- 
gagee had no lien. The mortgagees in this 
ease had no right to claim the money repre- 
senting the boat till all just claims, which 
were debts of the boat, having a lien on it by 
virtue of this act of assembly, have been fii-st 
paid and satisfied. The balance, given to the 
mortgagees, is given because, as between 
them and the owner, they would have a right 
to take possession of the boat, subject to the 
liens, and consequently may have the balance 
of the money representing her. 

It is objected that many of these accounts, 
for which this boat was attached, had lost 
their lien in consequence of notes given by 
the owner, which were renewed from time to 
time but not paid. To this objection the fifth 
section of the act of assembly referred to is 
a complete answer, viz: "That the taking or 
receiving of any note, bill of exchange, or 
other writing, in settlement of a debt, com- 
prehended in any of the above enumerated 
classes, shall in no wise invalidate tlie lien 
given by this act, but the same shall exist 
in full force and effect, as if no such note, 
bill of exchange or other writing had been 
given." Although the master of a vessel as 
such has no lien for his wages, by the mari- 
time law, this act gives a preference "to all 
hands or persons employed" on a boat, wheth- 
er as "master, clerk, or otherwise," conse- 
quently his wages as such master were prop- 
erly allowed, for the three months. On these 
western rivers, a boat must be always under 
<iirection of a pilot, and In many cases, the 
pilot performs the functions of master, hav- 
ing a certain established rate of wages, for 
his services as pilot, and an addition thereto 
for his services as master. For the first, he 
may have his lien by the maritime law— for 
the latter, he has a preference by the local 
law to the extent of three months' wages. 1 
see no reason why an assignee of any of 
these accounts for which a lien is given, may 
not have a right to stand, in the place of his 
assignor. It is true the thing is not legally 



assignable, but a court of admiralty regards 
equitable claims with the same favor as a 
court of chancery. 

The objection by the insurance companies 
is also overruled. There is nothing on the 
face of the report to show a mistake of law 
or facts, and nothing produced before tliis 
court to show error. The bills, bonds, notes, 
&e., enumerated in the third class of liens, 
must "have been signed and given in the 
name and for and on account of such ships," 
&c. The master very properly says that 
where "the note is the evidence of the con- 
tract which binds the boat, it should be spe- 
cific and individual," and that "it is not 
enough to present a note of $1,000 with the 
allegation that it includes $200 for the insur- 
ance of the Collier." We see no error in this 
decision. 

The exceptions to the decision of the mas- 
ter, with regard to the accounts of Fulton & 
Son, and of Irwin & Son, which were in part 
over two years old, are also overruled, for the 
reasons stated in the report— a bill of goods 
furnished to a boat, when in port in 1800, 
cannot be tacked to other bills, made in 1858, 
more than two years ago, to save the whole 
from the limitation of two years. 

The judgment of the district court is there- 
fore atfinned, and the clerk is ordered to pay 
the money in court, according to the report 
of the masterl 
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Case No. 13,S72b. 

In re STACK. 

[Cited in Re McKenna, 9 Fed. 36. No- 
where reported; opinion not now accessiblo.j 



STADACONA, The OTNITBD STATES v.). 
See Case No. 16.371. 



Case No, 13,273. 

In re STAFF et al. 

[5 Ben. 574; i 43 How. Pr. 110.] 

District Court, S. D. New York. March 29. 

1872. 

AoDiTiNG Assignee's Accouxts— Evidence, 

1. On the auditing of the accounts of an as- 
signee before the register, a bill for attorney's 
services was offered in evidencCj but without 
full proof as to what the services were for 
which the items in the bill were charged. No 
one objected to the bill, on behalf of the credit- 
ors: Held, that the bill was evidence of the 
items of alleged services and disbursements, 
but would amount to nothing, without evidence 
as to the occasion and necessity and value of 
the services. 

2. The duty of the register was not merely to 
adjudicate as to the bill, on the evidence sub- 
mitted to him, but to examine the account, for 
the purpose of ascertaining, in any way he 
might be able, what sum ought, in fairness, to 
be allowed. 



1 [Reported by Robert D. Benedict, Esq., amT 
here reprint ed by permission.] 
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[III the loattei' of Jolin J. Staff and John 
J. Staff, Jr., bankrupts.] 
By I. T. "WILLIAMS, Register: 
~ [I, the tmdersigned register, in chai*ge of 
the above-entitled matter, do hereby certify 
that pursuant to the directions of the district 
judge in this matter under my certificate 
therein of Februaiy 13th, I proceeded to the 
audit of the accounts of the assignee, -which 
■were duly filed with me on the 11th day 
of January, 1872. Whereupon the said as- 
signee offered himself as a witness, and was" 
examined by Mr. Whitehead, who stated 
that he appeared for Mr. Malcolm. At the 
close of his testimony, the assignee stated 
that this was all the testimony he had to 
offer. Mr. Whitehead then called Mr. Mal- 
colm, who being sworn, was examined by 
Mr. TSlutehead. At the close of the testi- 
mony of Mr. Malcolm, Mr. Whitehead offer- 
ed in evidence a bill of the items of the 
claim of Mr. Malcolm, which was filed with 
me by the assignee as one of the vouchers 
of his said account, on the 11th day of Jan- 
uary aforesaid. But I declined to permit the 
paper to be read as evidence of the facts 
that might be therein stated. To this niling 
Mr. Whitehead excepted, and desired me to 
certify the point to the district judge for de- 
cision. 

[And I further certify, that the grounds of 
the said decision are as follows: I have ex- 
amined the paper as a voucher, and was 
familiar with its contents. It is duly re- 
ceipted, and Its validity as a voucher, i. e., 
.:is proof that the assignee did in fact con- 
sent that Mr. Malcolm should retain out of 
the sum of §1,339, which he claims to have 
collected, the sum of §8938o/ioo, as and 
for his professional services in and about 
collecting the same, all this was before the 
court at the time the- case was sent back to 
me with directions to "audit the account of 
the assignee, including the item for thfe 
amount allowed by him to Mr. Malcolm," 
which I eonsti'ue to mean, to take testimony 
concerning the services claimed to have been 
rendered, and determine the value thereof. 
3 Denio, 391. I could not think this paper 
per se evidence of the truth of whatever 
might be written therein, nor could I think 
that it became so upon the evidence given by 
Mr, Malcolm, to wit: "I performed the pro- 
fessional services mentioned in Exhibit A" 
(the paper in question). "These professional 
charges and disbursements were made in 
and about collecting this very money. 
* * * I am acquainted with the value of 
professional services in the city of New 
York. In my opinion, the charges were very 
moderate. If the fund had been larger, I 
should have charged a larger sum," If such 
■testimony would make a paper admissible 
as evidence of the truth of whatever might 
be written upon it, a witness, when called 
upon the stand, has only to produce a paper 

2 pTrom 43 How, Prae, 110.] 



upon which he has written what he wishes 
to prove, swear that what is therein written 
is true, and hand it up to be read as his tes- 
timony in the case. But as the paper is be- 
fore the court as one of the vouchers of the 
assignee, we may look into it for the pur- 
pose of ascertaining what it would prove 
if admitted in evidence, for this will obvia;te 
the necessity of sending the case back to 
the register in case the district judge should 
be of opinion that the register erred in re- 
fusing to receive the paper as evidence of 
the truth of its contents. The first item Is 
as follows: "1869, February 9. To seiTices 
in the proceedings to obtain injunction 
against bankrupts and' against sheriff of the 
city and county of New York, to prevent sale 
of propei*t3' in his hands under the execution, 
$100.00." He tells us here in what mattei- 
he rendered services for which he charged 
the assignee $100, but he does not tell us 
what services they were— what he did for 
which he charges this $100. These words, if 
incorporated into his testimony, would not 
throw the faintest light upon the niatters 
now under inquiry. He says his services in 
a certain matter were -worth $100, but that 
anyone else may say -n-hat his serviced' -were 
woi-th in that matter, he must know what 
was done in it. Every other item of the 
bill is oi)en to the same criticism. 

[The last item of the bill is as follows: 
"To five per cent, in collecting moneys from 
the bankrupt, $66.69." This item is open to 
still broader criticism. If this item may not 
be proven by the paper offered, clearly the 
whole paper is inadmissible- But what alone 
would be fatal to a large part of this claim 
is "the fact that it nowhere appears upon 
whose retainer the services were rendered. 
Time, the bill is made out to "Charles H. 
. Bailey, assignee of John J. Staff and John 
J. Staff, Jr.," and no doubt Mr. Malcolm 
must be understood to assert and maintain 
that he rendered all of the services, and 
made all the disbursements now claimed for, 
for and at the request of the assignee. But 
he has not sworn to that, and will not prob- 
ably do so, as one-third of the whole amount 
of them were rendered and disbursed before 
Mr, Bailey was elected assignee. The first 
meeting of creditors was held, and Mr. 
Bailey was elected assignee, on the 3d day 
of November, 1869. His election was ap- 
proved and he received his assignment on 
the 11th of the same month. The first item 
of this claim is $100 for services rendered 
on the 9th day of February previous, tne 
very day the petition in bankruptcy was 
filed. If from this we infer that Mr. Mal- 
colm was acting for petitioning creditors, the ■ 
record shows that it was a case of voluntary 
bankruptcy. And again, if from this we in- 
fer, that he was acting for the bankrupts, 
his bill as well as the record shows, that 
■Mr. Byrne was the bankrupt's solicitor, and 
that Mr, Malcolm was acting adversely to 
them; but upon whose retainer, prior to the 
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llth of November, is left entirely to con- 
jecture. But all the items of the bill of a 
later date are open to ci'iticism scarcely less 
unpleasant. All of the services seem to have 
been in the bankruptcy court and in the bank- 
ruptcy proceedings, and don't seem to have 
been in anyTvise unusual in character. Assum- 
ing that everything was done by Mr. Mal- 
colm which his bill would, in any view of 
it, indicate. I think, that $250 over and above 
disbursements is as high a sum as I have 
ever certified, or as this court has ever al- 
lowed for similar services in bankruptcy. 
The disbursements charged subsequent to 
the llth of November (including a charge 
of $1985/100, as paid register, which, I pre- 
sume, means commissioner) amount to the 
sum of $2930/100, which added to the said 
sum of $250 amount to the sum of $2793o/n)o. 
But, on the other hand, if the district judge 
shall be of opinion that the rejection of the 
bill, as evidence of the recitals therein con- 
tained, be correct, then, clearly, there is no 
evidence before me upon which an audit 
may be founded, and it will seem to be nec- 
essary to remit the case for further proceed- 
ings. 

[I did not cross-examine either the assignee 
or Mr. Malcolm, and no one appeared on the 
part of the creditors to do so. Nor did I call 
other witnesses as to the value of the profes- 
sional services, or as to what services were, 
in fact, rendered. And in view of a return 
of the ease for further proceedings, by way of 
auditing the account, I crave the judgment of 
the court as to the duty of a register in regard 
to such cross-examination, and in regard to 
calling witnesses in case none appear on the 
part of the creditors. 

[Upon the question here presented, I beg to 
submit the following: 

[The duty enjoined upon the register is to 
audit, not simply to adjudicate; to hear and 
examine, not on one side only, but on both 
sides. The duty is not only judicial but min- 
isterial, administrative. I know of no statute 
or judicial writing in which the word "audit" 
is applied to the action of a court; ex vi ter- 
mini, it implies executive as well as judicial 
action. If the act of audituig implied only 
judicial action, no more would be required of 
tha register than that he take such evidence 
as the assignee, on the one hand, and the 
creditors, on the other, saw fit to submit, and 
pass upon the same, basing his decision upon 
such evidence alone. But an auditing officer 
proceeds to examine an account for the pur- 
pose of ascertaining in any way he may be 
able without regard to established forms or 
technical rules, what sum ought in fairness to 
be allowed. This is the course univei-sally pur- 
sued by the auditing otficers of corporations, 
civil or municipal, and it has grown into an 
established usage or custom. The word, as 
used in the act and general orders, is, no 
doubt, used in this accepted sense, as there is 
no other established sense in which it can be 
used. If this view of the ease be correct, it 



is clear that the parties objecting to the item 
of Mr. Malcolm's claim do not suffer a default, 
or any consequence of a default, by not ap- 
pearing before the register at the hearing, and 
urging their objections, nor for this omission 
on the part of the creditors is the duty of the 
register in any degree lessened or mitigated, 
but i-ather increased. 

[But this view of the case places the register, 
in case of the non-appearance of the objecting 
creditors, in a position which the profession do 
not readily accept. They inquire: "Who ob- 
jects V" "Is the court to object to the items of 
the account it is sitting to pass upon?" "Is- 
the register to act as court and counsel?" 
AVhat I desire is, that these questions should 
be authoritatively answered and settled by the 
disti-ict judge. Experience has shown, that 
creditoi-s simply in their character as cieditoi-s 
will rarely, if ever, appear, or in anywise intei- 
fere in the administration of an estate whicli 
the court has taken under its bankiiiptcy ju- 
risdiction. The reason for this is clearly dis- 
cernible in the provisions of the act itself. 
The English bankruptcy system, upon which 
our own is modeled, as well as the bankruptcy 
system of every other civilized country, is said 
to be "a system for the speedj' distribution 
of the effects of an insolvent trader among his 
creditors." The court, as its fii-st act, seizes 
upon the estate of the debtor, brings it within 
its jurisdiction and control and thereby char- 
ges itself with the duty of a just, full and com- 
plete administration of such estate in the in- 
terest of all concerned. Thus, duties, execu- 
tive in tlieir character, devolved themselves 
upon the judges of bankruptcy courts. And 
it was not until the practical operations of the 
system had efEectuated at least four legislative 
levisicns of the law, that parliament accepted 
the fact that creditors, as such, would not (for 
it was then, as it is now, altogether impracti- 
cable), so paiticipate in the proceedings as 
to relieve the judges of the variant, and some- 
times apparently conflicting, duties of a judi- 
cial and ministerial officer, that a new class 
of officers were called into being who were es- 
pecially charged with the administrative duties 
of the court. These officers were, as are the 
registers under our own act, deprived of the 
stiict judicial function of deciding an issue 
duly f i-amed, but upon them were devolved on- 
ly those quasi judicial functions which our act 
calls "administi-ative duties." 

[Auditing the accounts of an assignee is 
clearly among these administrative acts, which 
pei-tain thus peculiarly to the register. But if 
the register has only to hear such testimony 
as may be offered on the part of the assignee 
on the one side, and by the creditors on the 
other, he ceases to be an administrative officer, 
and assumes piu-ely judicial fimetions. And 
if the practice of the bar and the decisions of 
the court all tend in that direction, it is clear, 
that our bankruptcy system will soon be sti'ipt 
of all that distinguishes it favorably from the 
system of the collection of debts, which preced- 
ed it. That system required each creditor to 
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go into court witli Lis individual claim, and 
prosecute that claim, in person or by attorney, 
imder the penalty of its total loss, in case lie 
■ failed at all times so to appear to prosecute 
the same. The multiplicity of suits of this 
character, and the immense lalior and expense 
attendant upon them, in a country whose trade 
and commerce was so extensive as was that 
of England, led to the enactment in that coun- 
try of bankraptcy laws as early as the year 
1542, But, in the interests of "state rights," 
we have been deprived in great part of this 
powerful and effective aid to commerce, until 
we are now compelled to accept of experiences, 
other than our own, to guide us in interpreting 
and administering our law. And if, under the 
influence of old habits, we permit the fimctions 
of these administi'ative officers to fall into dis- 
use, we shall, instead of following the model 
we have adopted, which has been so useful in 
promoting the commercial interests of Eng- 
land, render our own act not only powerless 
for good, but so harmful to commerce, that 
its repeal will be demanded. Kespectfully 
submitted.] = 

BLATCHFORD, Distiiet Judge. In regard 
to -^he- matters presented by the certificate of 
the register herein, of March 29th, 1872, the 
paper A, as referred to by air. Malcolm, may 
properly be regarded as evidence of what 
items of services ilr. Malcolm claims to have 
rendered and what disbui-sements he claims to 
have made, and as evidence of the items of 
alleged services and disbursements for which 
the assignee claims to be allowed, in Ms ac- 
counts, the sum of $898.86, as paid out by him 
to 5Ir. JIalcolm. But the items aU of them 
require to be explained, as to the occasion and 
uecessitj' and value of the services, and the 
occasion and necessity and amounts of the dis- 
bursements, and how they came to be ren- 
dered and made, and whether they are, in any 
event, proper items for this account of the as- 
signee, or whether they ought to be compen- 
sated through some other form of proceeding. 
The paper and its items, without such explana- 
tions, amount to nothing. So far as testimony 
given may explain any item in the above re- 
spects, that item and such testimony may be 
received in evidence together, for whatever 
together they may properly indicate. 

The register's views in regard to his duty 
in auditing an account are correct. 

The- matter is remitted to the register for 
further proceedings. 



Case Wo. 13,S74. 

In re STAFFORD. 
[13 N. B. R. (1876) 373.] i 
District Court, E. D. Michigan. 
BANKRUPTcr— Fees— Registbk. 
Registers may take cognizance of uncontest- 
ed petitions filed by attorneys against the as- 

2 [From 43 How. Prac. 110.] 
1 [Reprinted by permission.] 



signee, to compel the payment of their fees 
and disbursements. 
[Cited in Re Austin, Case No. 662.] 

[In the matter of Henry A. Stafford, a bank- 
rupt.] " 

On exceptions to the decision Of the regis- 
ter refusing to act on the petition of "William 
H. Pax'ks for an order requiring the assignee 
to pay him seventy-five dollars for his serv- 
ices in maldng the schedules filed by the 
bankrupt. Similar exceptions were filed to 
the decision of the same register declining to 
act on a petition of the same parties in the 
case of the Michigan Iron Company, for an 
order allowing a claim for professional serv- 
ices, disbursements, expenses, and fees, in- 
cun'ed in obtaining an order restraining cer- 
tain sales of the bankrupt's property on ex- 
ecution. The register declined to act upon 
these petitions, on the ground that they 
should have been brought before the court, 
and that he had no authority to act unless 
under a special order of reference. 

BROWN, District Judge. By section 4 of 
the bankrupt act [14 Stat. 519], in which the 
powers of registers in bankruptcy are defined, 
after the enumeration of certain specified 
matters, a general power is given them "to 
sit in chambei-s, and dispatch, there, such 
part of the administrative business of the 
court, and such uncontested matters as shall 
be defined in general rules and orders," to 
be made by the supreme court. This power 
given to tlie supreme court it had not exer- 
cised in its general mles ann orders adopted 
prior to April, 1875, but the power of the 
register to act upon petitions of this kind 
was, notwithstanding, asserted by the dis- 
trict court of southern New York. In re 
Lane [Case No. 8,042]. In the opinion of 
Judge Blatehford, the power of the register 
to make an order, upon the petition of the 
solicitor for the bankrupt, directing the as- 
signee to pay certain fees of officers, was em- 
braced within the power given by section 4, 
"to make all computations of dividends and 
all orders of distribution," and "to audit 
and pass accounts of assignees," and under 
the power given him by general order No. 5, 
to conduct proceedings in relation to "taking 
evidence concerning expenses and charges 
against the bankrupt's estate, auditing and 
passing accounts of assignees, and proceed- 
ings for the declaration and payment of 
dividends." 

This case was followed by my learned pred- 
ecessor (In re Noyes [Case No. 10,371]), where 
the question arose upon the application of the 
assignee for the settlement of his account,* 
and the power of the register to hear such 
application was affirmed. In the Case of 
Rosenberg [Id. 12,056], the attorneys for the 
bankrupt applied to the register for an order 
of payment by the assignee of the bill of 
items of disbursements for clerk's, register's, 
and marshal's fees, etc., to which the assignee 
objected that the bankrupt had paid his 
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attorneys a sufficient sum to cover those 
items. In this case Judge Blatchford held 
that the matter should he brought before the 
court by petition, which would then be re- 
ferred to the register to take testimony. This 
was probably because the application was 
contested. Whatever doubts may have exist- 
ed under general order No. 5, prior to April, 
1875, with respect to the power of the register 
in uncontested matters of this kind, are re- 
solved by the amended order adopted at that 
date. By this order, the power already given 
io the supreme court by section 4, and never, 
until then, exercised, was assumed by the 
supreme court, and the duties of the register 
extended to the dispatch "of all adminis- 
trative business of the court in matters of 
bankruptcy, and making all requisite un- 
contested orders therein which are not by the 
acts of congress concerning bankruptcy re- 
quired to be made, done or performed by the 
district court itself," subject, however, to the 
control and review of this court. By the 
amendment of general order No. 8, adopted 
at the same time, it was provided that "if 
any party interested adversely to such order 
sball not, before the hearing of the applica- 
tion therefor, give reasonable notice in writ- 
ing to the register that he intends to contest 
the same, and objects to its being heard by 
the register, the same shall be heard by the 
register as by consent." The language could 
scarcely be broader. It applies to all uncon- 
tested orders concerning the winding up of 
the banki-upt's estate, which are not required 
to be specifically -made by the court, and I 
think clearly embraces the petitions in ques- 
tion. 

The exceptions to the decision of the reg- 
ister are therefore sustained, and an order 
will be entered directing him to act upon the 
petition in each case. 
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Case No. 13,275. 

STAFFORD v. PAWTUGKET HAIR- 
CLOTH CO. 

[2 Cliff. 82.] 1 

Circuit Court, D. Rhode Island. June Term, 
1862. 

Damages— Excessive— Prejudice op Jury— New 

TllIAl.. 

1. Where damages awarded" by a jury are ex- 
cessive, the error may in many cases, and un- 
der most circumstances, be obviated by remit- 
ting the amount of the excess; but where the 
circumstances clearly indicate that the jury 
were influenced by prejudice, or by reclvless 



1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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disregard of the instructions of the court, that 
remedy cannot be allowed. 
[Cited in Arkansas Val. Land & Cattle Co. 
V. Mann, 130 U. S. 75, 9 Sup. Ct. 4(J0.] 

2. Where such motives and influences appear 
to have operated on the jury, the verdict must 
he rejected, because the effect is to cast suspi- 
cion upon the conduct of the jury and their 
entire finding. 

[Cited in Arkansas Val. Land & Cattle Co. 
V. Mann, 130 U. S. 75, 9 Sup. Ct. 460.] 

3. Excessive damages having been the fo\in- 
dation of the opinion of the court setting aside 
the verdict of a jury, and the verdict having 
exceeded in amount the damages laid in the 
writ, a remittitur is not the proper remedy, but 
a new trial should be granted, 

[Cited in Ohio River R. Co. v. Blake (W. 

Va.) 18 S. E. 960.] 
[See Howard v. Robertson, Case No. 17,- 

198a.] 

Action to recover damages for the infringe- 
ment of a patent on an improvement in hair- 
cloth looms. Defendants [the Pawtucket 
Hair-cloth Company] pleaded the general is- 
sue, and gave notice that they should prove 
the complainant [Rufus J. Stafford] not to be 
the original and first inventor of the improve- 
ment. Pitman, District Judge, presided at 
the trial, which was had at the November 
term, 1860, and charged the jury. Verdict 
for complainant for the sum of ?2,500. 

A motion for new trial was made, and the 
cause came before the court upon that mo- 
tion. Numerous exceptions were taken to 
the instructions given to the jury by the judge 
presiding at the trial; and the rejection of 
the verdict was also asked upon the ground 
of excessive damages awarded by the juiy, 
as indicating prejudice upon their part, or 
misapprehension of the ease. 

The only reason for setting aside the ver- 
dict, distinctly announced in the opinion of 
the court, was that of the amount of dam- 
ages. 

B. P. Thurston, for plaintiff. 
Bradley & Metcalf, for defendants. 

CLIFFORD, Circuit Justice. A new trial Is 
asked, among other reasons, because the 
damages awarded by the jury in the cause" 
are excessive, and indicate a total misappre- 
hension of the case, and the evidence in this 
regard, as shown by the report of the evi- 
dence. 

In substance and effect the charge of the 
court directed the jury to confine their atten- 
tion to one machine, and they were expressly 
told that the court could see no particular 
proof of actual damages. Looking at the 
whole case, it is quite clear that the damages 
ax'e greatly excessive, and plainly the find- 
ing was without sufficient evidence to justify 
it, and contrary to the charge of the court. 
Such errors may in many cases and under 
most circumstances be obviated by remitting 
the amount of the excess, but where the cir- 
cumstances clearly indicate that the jury 
were influenced by prejudice or by a reckless 
disregard of the insti'uetions of the court, that 
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remedy cannot be allowea. Where such mo- 
tives or influences appear to have operated, 
tUe verdict must be rejected, because the ef- 
fect is to cast suspicion upon the conduct of 
the jury and their entire finding. 
■ After careful consideration of the evidence 
and the circumstances of the trial, we are 
consti-ained to come to the conclusion that 
the case falls within the latter rule. Parties 
have a right to an impartial trial, and where 
the finding of the jury is so excessive, and so 
wholly opposite to the charge of the court, 
it is not possible to say that the requh-ements 
of the law in that behalf have been fulfilled. 
In view of the whole case we are of the 
opinion that the verdict must be set aside and 
a new trial granted. 

On a subsequent day of the term, the court 
pronounced the following additional opinion 
in this case: — 

CLIFFORD, Circuit Justice. Since the or- 
der of the court setting aside the verdict and 
directing a new trial in this case, it has been 
suggested by the plaintiff that the opinion of 
the court given on the occasion contains an er- 
ror of fact. Regarding the suggestion as a 
very pixiper one, we have reviewed the mat- 
ter and are satisfied that the suggestion is 
well founded. Evidence was offered by the 
plaintiff tending to show that the corporation 
defendants had used some sixty or more ma- 
chines embracing the principle embodied in 
the machine of the plaintiff; but the error of 
fact is not of a character to affect the judg- 
ment of the court. Excessive damages was 
the foundation of the opinion of the court, 
and the error of fact now corrected is only 
one of the reasons which led the court to tbat 
conclusion. Considering that the verdict ex- 
ceeded the damages laid in the writ, we are 
still of the opinion that the order made was 
correct, and that a remittitur is not, under 
the circumstances, the proper remedy. Par- 
ties have a right to a full and impartial trial, 
and we are not satisfied that the requirement 
has been fulfilled. 

Let the entry stand as originally directed. 



STAFFORD (UNITED STATES v.). See 
Case No, 16,372. 



Case Wo. 13,276. 

STAFFORD v. WATSON. 

[1 Biss. 437; 1 2 Chi. Leg. News, 385.] 

Circuit Court, N. D. Illinois. March. 1864. 

Demcrrage — Abaxdoji'ment op Lien — Acjiox 
AOATXST Shippers. 

The owner of a vessel, having abandoned his 
lien on the cargo for demurrage, cannot main- 
tain an action for damages against the shippers, 
who were merely agents. 

[Cited in Irzo v. Perkins, 10 Fed. 781; The 
William Marshall, 29 Fed. 330.] 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



Appeal from decree of the district court, dis- 
missing the suit. [Case unreported.] 
In admiralty. 

DAVIS, Circuit Justice. This is a suit, in 
personam, brought to recover damages, in the 
nature of demurrage, on account of the alleged 
detention of the brig Banner, owned by libel- 
lant, at Port Colborne. The cargo of the brig 
was corn, which was shipped on the 1st of 
May, 1863, at Chicago, by the respondents, as. 
agents and forwarders, and consigned to H, 
Stearns, Montreal, in care of the Wellan^ 
RaUway Company, at Port Colboi-ne, and was 
to be delivered at Port Colborne at the agreed 
rate of seven and a half cents per bushel. 
Outside of the terms of the bill of lading, there 
is proof- that the respondents had no interest 
whatever in the corn, having purchased it for 
the consignee for a small commission. The 
brig arrived at Port Colborne in due course of 
navigation, and was detained there some 
eleven days, because the railway company 
could not receive the cargo. The vessel, on 
her arrival at her place of destination, could 
have been unloaded in twenty-four hom-s if 
the usual and proper facilities had been fur- 
nished, and when the master ascei'tained that 
he would be detained unreasonably, he tele- 
graphed the fact to the libeUant, who called 
on the respondents, and wished them to con- 
sent that the destination of the brig should 
be changed to Buffalo, or some other port 
where she could be unloaded with dispatch. 
They replied that they had no power to au- 
thorize such a change; that they had pur- 
chased the grain for their correspondent in 
Slontreal, and had no interest in it; but were, 
nevertheless, willing to write to Montreal for 
instiTictions. It does not appear in proof that 
such a correspondence was opened, or that the 
libellant wished it done. 

The vessel, after a detention of over eleven 
days, voluntarily delivered her cargo, getting 
pay for freight, but not for demurrage. Time 
is often of great importance in commercial 
ti'ansactions, and, dm'ing the season of navi- 
gation, the owner of a vessel suffers damage 
for eveiy day that she is unreasonably de- 
tained. The owner of the cargo is bound to 
furnish all reasonable facilities for unloading, 
when the port of delivery is reached, and, for 
a non-performance of this obligation, the 'in- 
jured party has his remedy under the name of 
demurrage. If demuiTage was due at all 
there was a lien on the property, and the mas- 
ter could well have refused to deliver it with- 
out payment for his detention. But this lien, 
if one existed, was abandoned. No attempt 
has been made to fasten liability on the owner, 
but it is sought in this action to charge the 
respondents in person. This cannot be done. 
The biU of lading disclosed that the shippers 
were agents, and had no concern with the 
property. The "fair interpretation of the con- 
tract is, that the owner was to be held re- 
sponsible for all defaults, and not the shipper. 

If the owner was a foreigner, yet the ves- 
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sel had the remedy in its own hands. To hold 
that an agent who buys produce and ships it 
for another, having no concern with it after- 
wards, is responsible for the damages grow- 
ing out of a failure of the owner to cause de- 
livery within a reasonable time, without an 
express stipulation, would be effectually to 
end all purchases on commission. 

With such a liability hanging over him, no 
one, in view of the limited compensation re- 
ceived, would engage in the business. There 
is always more or less detention at Port Col- 
borne, and it is veiy easy for carriers, if they 
wish to contract for the personal Hability of 
the shippers, bej'ond the lien on the cargo, to 
provide for it by express stipulation in the bill 
of lading. 

In this case the carrier not only had a lien 
on the property for his freight, but for the 
delay in procuring a delivery of the property; 
and, having voluntarily chosen to abandon 
this lien, he cannot now seek to ehai-ge a 
party who had no interest in it, and no control 
over it. 

The Judgment below is affii-med. 
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Case No. 13,S77 

The STAG. 

[Blatehf. Pr. Cas. 625.] i 

District Court, S. D. New York. Feb. 23. 18G5. 

Prize — Violation of Blockade. 

Vessel and cargo condemned for violation of 
the blockade. 

In admiralty. 

BETCS, District Judge. This vessel was 
captured January 20, 1805, about simultane- 
ously with the pi'eceding vessel, the Char- 
lotte, and upon the same cruising ground, 
and by part of the same United States war 
vessels, as prize of war, and was sent into 
this port for adjudication, where she was 
libelled, and arrested by process of the court 
on the 28th day of January last. The same 
order of procedure was followed in this case 
as in the preceding one, and, in due course 
of practice, an interlocutory decree of de- 
fault was rendered by the court against the 
vessel and cargo, Februaiy 14, 1865. It is 
needless to recapitulate the exact steps pur- 
sued. No ship's papers were taken from 
the prize other than a register, executed at 
Wilmington, North Carolina, December 17, 
1SG4, by the Confedei-ate custom-house, 
transfei'ring the vessel, as one of British 

1 [Reported by Samuel Blatehf ord, Esq.] 



build, from John Eraser & Co., and stating 
that Richard H. Gale, a citizen of the Con- 
federate States, and appm-ently a commis- 
sioned officer of the rebel navy, was her 
master; and two letters from the secretary 
of the navy of the Confederate States,— one 
dated December 6, 1864, and one dated De- 
cember 12, 1864,— both addressed to the said 
Gale at AVilmington, and each recognizing 
him as commander of the Stag, in the sei-v- 
ice of the Confederate States; and a letter 
from William H. Peters, as agent of the 
navy department at Wilmington, North Caro- 
lina, dated December 12, 1864, to the said 
Gale, as captain of the Stag, directing him 
to take the ship directly to sea in the Cou- 
fedei-ate service; and another letter of simi- 
lar purport, from the same navy agent, dat- 
ed at the navy department, Wilmington, De- 
cember 16, 1864, reiterating to Captain Gale, 
in command of the vessel, to dispatch her 
immediately, in the rebel service, to Ber- 
muda. 

The depositions in preparatovio of Stephen 
Brewster Coltman, first officer, Richard Bell, 
second officer, and Hardy Mermetstein, third 
officer, of the Stag, were talcen in the cause, 
before the prize commissioner in this district, 
on the 1st day of February, 1865, and were 
duly returned and filed in court. No other 
sworn proofs were presented in the case, 
except the affidavit of tlie prize master ac- 
companying the delivery of the prize and 
her papers. The vessel was captured by 
United States ships of war, about 1 o'clock 
a. m., on the 20th of January, 1865, off Smith- 
ville, North Carolina, while coming out of 
Wilmington in evasion of the blockade of 
that port. She had recently made two voy- 
ages between Bermuda and Wilmington, 
breaking the blockade of the latter port. 
She was equipped, commanded, and sailed 
as a British ship, and had on board both a 
British flag and a Confederate flag, and wore 
the latter flag in rebel watere. The master 
of the vessel resides in the United States. 
He received his appointment to her at Wil- 
mington, and took command of her there. 
The vessel and cargo were English prop- 
erty, and the crew, excepting the master, 
were Englishmen. All of the crew knew 
that Wilmington was under blockade, and 
that North Carolina was in a state of war 
with the United States. The statements of 
all the witnesses concur substantially in 
these facts, and there is nothing in their 
depositions calculated to detract from the 
credibility of the testimony against the prize. 
There is, accordingly, no ground to question 
the culpability of the ship and cargo, or that 
they are rightfully subject to condemnation 
and forfeiture. Decree accordingly. 
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Case No. 13,278. 

STAINTHORP et al. v. ELKINTON. 

[1 Pish. Pat. Cas. 349.] i 

Circuit Court, E, D. Pennsylvania. Oct., 1858. 

ZPatests — CoMBiNATioir Claisied — Use Before 
ASD After Patent Granted. 

1. A machine, which, if used after the grant 
of letters patent, would not infringe the com- 
bination claimed therein, can not be invoked to 
destroy the patent, if used before it. 

2. Stainthorp's patent for "improvement in 
machines for making candles" examined and 
sustained. 

[Cited in Thayer v. Wales, Case No. 13,871.] 

This was a bill ia equity [by John Stain- 
thorp, John W. Hunter, and Stephen Seguine 
against George M. Elklntou] filed to re- 
strain the defendant from infringing letters 
patent [No. 12,492], for an "improvement in 
machines for making candles," granted to 
John Stainthorp, March 6, 1855. 

The claims of the patent were as follows: 
■"(1) The employment of pistons formed at 
their upper end into molds for the tips of 
candles, in combination with stationary can- 
dle molds, to throw out the candles in a ver- 
tical direction, substantially as set forth in 
the specification, (2) The combination of the 
rack, tip bar, and clasps, eonstmcted and 
arranged, substantially as, and for the pm.'- 
poses described in the specification." 

George Harding, for complainants. 
Theodore Cuyler, for defendant. 

GRIER, Circuit Justice. The complainant 
has not claimed specifically the combinations 
of pistons with stationary molds and clasps 
to receive and hold the candles when thnist 
upward, as he might have done. If it were 
necessary to support his case, the court 
might find precedents for evading, by a lib- 
eral construction, the positive requirement of 
the statute that the patentee "shall specify 
and point out the part, improvement, or com- 
bination, which he claims as his own inven- 
tion." But I prefer a decision which will 
not make a dangerous precedent to avoid a 
hard case, and this more especially as the 
statute provides an ample remedy for im- 
perfect specifications. 

The infringement of the first claim of the 
patent is not denied, but it is contended that 
the complainant is not the first inventor of 
the combination claimed therein. This claim 
Is for the employment of pistons formed at 
their upper ends into molds for the tips of 
candles, .' in combination with stationary 
molds to throw out the candles in a vertical 
direction. The defendant has entirely failed 
to prove that this combination of devices was 
ever used before complainant's patent 

Short made some abortive experiments to 
perfect a machine, by which candles might 
be pushed out of the molds; but like his 
numerous other attempts at invention, it 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



was abandoned as worthless, after filing a 
caveat. 

It required no very great inventive powers 
to discover that candles might be pushed 
out of a mold as well as pulled out; that 
they might be popped by an impulse from 
beneath as well as by a pressure from 
above; or that, if candles were not to be 
drawn out by the wick, the popping process, 
if at all necessary, could be produced by the 
first impact of the piston from beneath. 

The patentee dops not claim to be the first 
who conceived the idea of pushing a candle 
out of the mold by a piston; but he has 
succeeded in inventing a labor-saving ma- 
chine of great practical value, by a combina- 
•tion of devices; using a hollow piston with 
a mold for the tip, in combination with sta- 
tionary molds. Short had some idea of a 
machine to push the candles out of cylin- 
drical glass molds, but never perfected an in- 
vention containing the combination of de- 
vices claimed in this patent. 

Hewitt only started or popped his candles 
by an impact from beneath, and then drew 
them out by hand, lifting them by the wick. 
Morgan's machine used a piston, but not in 
combination with tips and stationary molds. 
None of these abandoned experiments or ma- 
chines would infringe the combination of de- 
vices claimed in this patent, if used, nor 
can they be invoked to destroy it. 

Let a decree be entered according to the 
prayer of the bill. 

[For other cases involving this patent, see 
Cases Nos. 13,279-13,281, and 13,872.] 



Case No. 13,279. 

STAINTHORP et al. v. HUMISTON. 

[1 Fish. Pat. Cas. 475.] i 

Circuit Court, S- D. New York. March, 1859. 

Patents— Novelty — Presumption as to Subse- 
quent Patent. 

1. The grant of a subsequent patent covering 
a given device, is evidence, that, in the opinion 
of the commissioner of patents, the device is 
substantially different from that described in a 
prior patent. 

2. The novelty of Stainthorp's invention for 
making candles examined and sustained. 

[Cited in Thayer v. Wales, Case No. 13,- 
8(1.] 

This was a bill in equity [by John Stain- 
thorp and Stephen Seguine against Willis 
Humiston] filed to restrain the defendant 
from infringing letters patent [No. 12,492], 
"for improvement in machines for making 
candles," granted to John Stainthoi-p, March 
6, 1855. The claims of the patent may be 
found in the report of the case of Stainthoi-p 
V. Elkinton [Case No. 13,278], and are also 
quoted in the opinion. 

George Gifford, for complainants. 
Charles 31. Keller, for defendant. 



1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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■ HALL, District Judge. The bill in this 
case was filed for an injunction and account, 
and is founded upon a patent foi- "a new and 
useful improvement in machines for making 
candles," granted to the complainant. Stain- 
thorp, on :ilareh 6, ISoo. A "caveat'* in re- 
spect to this invention was filed by Stain- 
thoi-p, November IS, 1853, and the applica- 
tion on which the patent was issued has the 
date of November 15, 1854. 

The patent embmces two distinct claims: 
First, the employment of pistons formed at 
their upper end into molds for the tips of 
candles, in combination with stationary can- 
dle molds, to throAv out the candles in a ver- 
tical direction, substantially as set foith in 
the specification; and, second, the combina- 
tion of the i-ack, tip bar, and clasps, eonstx'uct- 
ed and arranged substantially as described, 
and for the purijcses specified in the specifica- 
tion. 

The defendant is a manufacturer of candle- 
molding machines, and claims to be the in- 
ventor of machines which he manufactures. 
He produces three patents issued to himself 
—one of December 23, 1851, for the employ- 
ment of gripes for griping wicks, and drawing 
and suspending the candles on the frame 
above the molds, until the next series of can- 
dles are made; one of April 4, 1S54, for an 
apparatus for stretching the wicks for can- 
dles, and for a centering bar or plate, with 
a stop or guide for centering the wick, in 
combination with the wick stretcher; and 
one of July 24, 1855, for making the top of 
the piston or tip mold in which the candle 
rests movable on the piston, so that it may 
remain in contact with the candle, while 
the piston is slightly depressed or lowered 
to bring it up with a sudden blow, to start 
the candles from the molds; also, in contradis- 
tinction from clamping the wicks, or from 
a tip bar or supporter, the clamping of the 
candles themselves in the position in which 
they are forced from the molds, and thus 
holding them until ready to be removed, by 
which means greater facilities for pouring 
into or filling the molds are retained, and 
the dangers of breaking the candles, or their 
tips, are avoided. 

There is no evidence of the infringement 
of the second claim of the patent under which 
the complainants claim. This claim is for 
the combination of the rack, tip bar, and 
clasps found in the Stainthorp machine; and 
as neither the tip bar, nor any mechanical 
equivalent, is found in the defendant's ma- 
chine, there is clearly no infringement of 
that claim. In the defendant's machine, the 
bodies of the candles are clasped and com- 
pressed, and are thus held in the desired 
position, while the tips remain untouched and 
unaffected; and in the complainants', the 
bodies of the candles are not at all compress- 
ed, and the sole pressure is that of the weight 
of the candles upon the tip bar, and which 
affects the tips only. The two devices and 
their modes of operation are, therefore, suffi- 



ciently distinct to allow each to be secured 
by a separate patent; and this must have 
been the opinion of the commissioner of pat- 
ents, who granted the patent covering the 
defendant's device, after the issue of that 
under which the complainants claim. 

It is conceded that there is an infringement 
of the first claim of the complainants' pat- 
ent, if the patent itself can be sustained; 
and the defense in respect to this claim i& 
want of novelty. It is insisted that the com- 
bination covered by the first claim, is to bo 
found in the ^Morgan machine and in those 
of Whitfield & Hewitt. The defense was 
made in the case of Stainthoii) v. Elkintow 
[Case No. 13,278], In the Eastern district of 
Pennsylvania, and was, after argument, over- 
ruled by Judges Grier and Cadwalader. The 
testimony in that ease is the same that it is 
in this. The complainants have, therefore, 
the authority of that decision directly in 
point, in answer to such defense; and after 
as careful an examination of the case as my 
engagements have allowed me to give, I can 
find no sufficient reason for sustaining the 
defense in opposition to that decision. 

In neither of the machines referred to was 
there the same combination, organization,, 
mode of operation, as that in the machine 
patented by the complainants. Whitfield & 
Hewitt's machines had not the same device 
nor did either of them operate in the same 
way. The pistons, or mandrels, in those 
machines were so worked as to supply the 
place of the "popping" operation ui^on the 
hand mold, but they did not throw out the 
candles in substantially the manner in w^hich 
that operation Is performed by the Stain- 
thorp machine. 

The ilorgan machine did not throw out 
the candles in a vertical position, and al- 
though the rammers there used in connec- 
tion with the short pistons, to which, during 
the opeiution of the machine, they were tem- 
porarily attached, operated to throw out the 
candles horizontally, by an operation quite 
like that which throws them out vertically 
in the Stainthorp machine, they were not 
attached to stationaiy candle molds; nor, 
taking the whole operation together, was it 
substantially like the operation of the Stain- 
thorp machine. It must be conceded that 
with all these prior machines before him, an 
intelligent, thoughtful person, practically ac- 
quainted with the whole art and process of 
candle making, and constantly superintend- 
ing and aiding in the operation of several 
of the prior machines, might, wuttout the 
exercise of any extraordinaiy power of in- 
vention, devise and perfect the organization 
covered by the first claim of the Stainthorp 
patent, and that, looking now at the several 
prior machines In connection with that of 
Stainthorp, it appears somewhat strange that 
the invention perfected by htm was not 
sooner produced. But this is true in respect 
to many important inventions, and, upon 
the whole case, I am of the opinion that inven- 
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tion ^v'as reqiiirecl to produce the organiza- 
tion and device covered by the first claim of 
Stainthoi-p; that the defense of want of nov- 
elty has not been made out; that the defend- 
ant has infringed, and that the complainants 
are entitled to a decree. The machine, of 
the defendant contains substantially the 
same combination as that covered by Stain- 
thorp's first claim; the introduction of the 
loose tips and slot being an improvement 
upon the device patented by Stainthorp. 
This last improvement was, I think, properly 
patented by the defendant. It is doubtless 
true, that the same result is produced in 
the complainants' machine, by the use of 
the flange at the bottom of the piston rod, 
or rammer, in connection with the arrange- 
ment which allows the requisite end-play to 
the piston rod, or rammer, and this produces 
the sharp hammer strolie, which, in its opera- 
tion or effect, is equivalent to the operation 
of "popping" in the old hand machines. This 
ari'angement and device now adopted in the 
complainants' machine, and devised and 
adopted before his application for a patent, 
is neither described in Stainthorp's specifica- 
tion, nor shown upon his drawing, and if 
it appeared in the working machine in use 
prior to Humiston's patent, this was not 
probably brought to the knowledge of the 
commissioner, and would not, therefore, af- 
fect his decision upon the defendant's ap- 
plication for a patent. But whether that pat- 
ent was or was not properly granted, is not 
now in issue, and need not be discussed. 

Decree for complainants, according to this 
opinion. 

pTor other cases involving this patent, see 
Gases Nos. 13,278, 13,280, 13,281, and 13,872.] 



Case 'No. 13,280. 

STAINTHORP et al. v. HUMISTON. 
[2 Fish. Pat. Gas. 311.] i " 
Gircuit Court, N. D. New York. Oct., 1862. 
Patents — Ixjdnction — Accocnt. 

Although the defendant's machine may in- 
fringe, yet if it contain other valuable improve- 
ments not covered by plaintiffs' patent, an 
order for account and security may be substi- 
tuted for an injunction. 
[Cited in Hoe v. Boston Daily Advertiser 
Corp., 14 Fed. 916; Campbell Printing- 
Press & Manuf'g Co. v. Manhattan By, Co., 
40 Fed. 933.] 

[This was a bill In equity by John Stain- 
thorp and Stephen Seguine against Willis 
Humiston.] Motion for a provisional injunc- 
tion to restrain the defendant from infringing 
letters patent [No. 12,492] granted to John 
Stainthoi-p, March 6, 1855, for an "improve- 
ment in machines for making candles." The 
motion was based upon prior adjudications, 
two of which are reported. Stainthorp v. 
Elkinton [Case No. 13,278], and Stainthoi-p v. 
Humiston [Id. 13,279]. 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



M. B. Andrus and George Gifford, for com- 
plainants. 
M. P. Norton, for defendant 

HALL, District Judge. I still retain the 
opinion (expressed in Stainthorp v. Humis- 
ton [Case No. 13,279] decided in the Southern 
district of New York, March, 1839), that the 
Humiston machine is an infringement of the 
first claim m Stainthorp's patent, but, as the 
defendant's machines contain other valuable 
improvements which are not patented to 
Stainthorp, an injunction might operate to 
the prejudice of the actual rights of the de- 
fendant without being as useful to the com- 
plainants as an account of profits, and se- 
curity for their payment to the complainants, 
under the final decree in this ease. 

There are noAV also presented by the de- 
fendant, several affidavits of mechanical ex- 
perts tending to show that the Humiston ma- 
chine is not an infringement of the com- 
plainants' rights; and, although these afli- 
davits haye not shaken my faith in the cor- 
rectness of my former decision, they afford 
an additional reason for making an order for 
an account and security, rather than an order 
for an injunction. 

K a proper bond shall be given, according 
to the order to be entered on this motion, the 
injunction will not issue. If such bond be 
not given within fifteen days after service of 
a copy of the order, an injunction will go. 

[For other cases involving this patent see 
Gases Nos. 13,278, 13,281, and 13,872.] 



Case Wo. 13,281. 

STAINTHORP et al. v. HUMISTON. 

[4 Fish. Pat. Gas. 107.] i 

Gircuit Court, N. D. New York. June, 1864. 

Rules of Court — Patents — Citizenship op Pat- 
entee— RECOitn OF Naturalization — Aliens- 
Working MoDBL — Improvement — Original 
Combination. 

1. The sixty-ninth rule in equity does not al- 
low the production of such proof at the hearing 
as was formerly allowed in the high court of 
chancery in England. 

2. Where a record of naturalization was of- 
fered at the hearing to rebut proof that the pat- 
entee was not a citizen of the United States: 
Held, that such record could not be given in 
evidence, as a matter of right. 

3. As, however, the defendant insisted upon 
other grounds of defense: Held, that the rec- 
ord of naturalization might be received upon 
the payment by the complainant of all costs in- 
curred by the defendant in proving alienage. ' 

4. If a subject of Great Britain becomes nat- 
uralized in the United States, but afterward 
resides in Canada, he is, while resident in Can- 
ada, entitled to take out Canadian letters pat- 
ent as a subject of the Queen of Great Brit- 
ain, for it is the settled doctrine of the English 
law that natural born subjects owe an al- 
legience which is intrinsic and perpetual, and 
which can not be divested by any act of their, 
own. 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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5. Upon the question of identity of machines, 
or of mechanical devices, the mode of operation 
and the result produced are important consider- 
ations, and if they are both clearly and sub- 
stantially different, when the material or sub- 
stance brought under their operation is the 
same, the question of identity must ordinarily 
be determined in the negative. 

6. The use of a working model for two or 
tliree hours by way of experiment, is not a re- 
duction of an invention to practical use. 

7. The improvement of one element of a com- 
bination, though meritorious, does not give the 
right to use or appropriate the original com- 
bination. 

8. Under the term "pistons," Stainthttrp em- 
braces not only the pistons proper, which fit 
the lower portion of the stationary candle 
molds, and the inner portion of which forms 
the tip molds, but also the pipes or hollow ram- 
mers, serving as piston rods, to which the pis- 
tons proper are attached. 

9. The novelty of Stainthorp's patent for 
"improvement in machines for making can- 
dles," granted March 6, 1855, examined and 
sustained. 

10. The candle machines described in letters 
patent granted to Willis Humiston, July 17, 
1855, infringe the Stainthorp patent. 

This was a bill in equity [by Joseph Stain- 
thorp and Stephen Seguine against Willis 
Humiston], filed to restrain the defendant 
from infringing letters patent for "improve- 
ment in machines for making candles" [No. 
12,492], granted to John Stainthoip, March 6, 
1855. A motion for an injunction in the same 
case is reported [Case No. 13,280]. 

M. B. Andms and George Gifford, for com- 
plainants. 
M. P. Norton, for defendant. 

HAIjL, District Judge. This is a suit in 
which the plaintiffs ask for an injunction and 
account, and it is founded upon a patent "for 
a new and useful improvement in machines 
for making candles," granted to the plaintiff, 
Stainthorp. March 6, 1855. 

The patent was granted to Stainthorp, as a 
citizen of the United States, and the defend- 
ant, by his answer, not only denied the al- 
leged infringement and interposed the de- 
fenses of want of novelty and want of util- 
ity in the patented invention, but also insist- 
ed that the patent was void, because the pat- 
entee was not a citizen of the United States, 
but was a subject of Great Britain at the 
times he applied for and obtained bis patent 
as a citizen of the United States. 

To sustain this latter defense, the defendant 
produced evidence showing that the patentee 
was born in England and was of English 
parentage; that on July 10, 1855, he applied 
for, and on September 24, 1855, received, from 
the Canadian authorities a patent for his in- 
vention on the allegation, verified by his oath, 
that he was a subject of the Queen of Great 
Britain and Ireland and a resident of Canada. 

No evidence to show that the plaintiff, 
Stainthorp, had been naturalized under the 
laws of the United States was offered until 
after the plaintiff's counsel had concluded his 
opening argument, and one of the counsel for 
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the defendant had spoken for some time in 
making his argument in behalf of the de- 
fendant. The plaintiff's counsel then pro- 
duced and offered in evidence a duly certified 
copy of the record of the naturalization of 
the plaintiff, Stainthorp, on October 10, 1840. 
The defendant's counsel insisted that this evi- 
dence could not be received at that stage of 
the proceedings, except upon terms of paying 
costs; but the counsel for the complainants 
insisted that he could give the record in evi- 
dence as a matter of right. The defendant, not 
desiring an opportunity to produce proofs in 
respect thereto, it was agreed, after some dis- 
cussion, that if the court should be of the opin- 
ion that this i-ecord was not admissible in evi- 
dence as the plaintiff's right, and without 
terms, at that stage of the proceeding, it 
should be received nevertheless, and the terms 
on which it should be received be prescribed 
by the court on the decision of the cause. Un- 
der that agreement the argument proceeded, 
and this preliminary question, as well as the 
questions involving the merits of the contro- 
vei-sy, is now to be decided. 

If the defendant, on the production of this 
record of naturalization, had elected to aban- 
don his defense, he would probably have been 
entitled to require the payment of all his costs 
subsequent to the filing of his answer, as the 
condition upon which this record should be re- 
ceived. But this he did not elect to do, and 
the evidence must now be received upon the 
payment by the plaintiffs of the fees of all the 
w^ituesses whose testimony was taken for the 
purpose of proving the alienage of Stainthorp, 
and of the officer for taking such testimony, 
and also the further sum of ?100, as the esti- 
mated expenses of the defendant (other than 
such fees) in procuring and taking such testi- 
mony. These terms are imposed upon the 
ground that such record could not be given in 
evidence as a matter of right, after the argu- 
ment had commenced; and I am inclined to 
think that the 69th equity rule does not allow 
the production of such proof at the hearing as 
was formerly allowed to be done in the high 
court of chancery in England. 

There is nothing in the defendant's proof to 
overthrow the proof of citizenship furnished by 
this record, or to show that his oath to the 
application for his patent in Canada, was 
false. His application in Canada was made 
some months after his patent in the United 
States had been issued; and the evidence in 
the ease shows that he removed to, and carried 
on business in Canada, and was married 
there, all which is consistent with the hypoth- 
esis that he became an actual resident of Can- 
ada after his patent was gi'anted here, and 
before his application for a patent in Canada 
was thei-e made. If so, he was, while resident 
in Canada, a subject of the Queen of Great 
Britain and Ireland, for it is the settled doc- 
trine of the English law that natural born 
subjects owe an allegiance which is intrinsic 
and perpetual, and which can not be divested 
by any act of their own. 
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Blackstone (volume 1, pp. 370, 371) says that 
this natural allegiance "can not be forfeited, 
canceled, or altered, by any change of time, 
place, or circumstance, nor by any thing but 
the united concurrence of the legislature;" 
and that "it is a principle of universal law 
that the natural born subject of one prince 
can not, by any act of his own, no, not by 
swearing allegiance to another, put off, or dis- 
charge his natural allegiance to the former, for 
tills natural allegiance was intrinsic and prim- 
itive, and antecedent to the other, and can not 
be divested without the concurrent act of that 
prince to whom it was first due." 

The question of the novelty of the inven- 
tion patented to Stainthorp, arising upon 
substantially the same proofs as liave been 
produced in this case, was before the cir- 
cuit court of the United States for the East- 
ern district of Pennsylvania, in the case of 
the present. plaintiffs and one .Tohn "W. Hun- 
ter, against George W. Blkinton [Case No. 
13,278], and in the circuit court of the Unit- 
ed States for the Southern district of New 
York, in the case of the same plaintiffs 
against the present defendant [Id. 13,2791- 
In both, the decision was in favor of the 
patentee, but the effect of the decree in these 
cases, as an estoppel, was waived by the 
plaintiff's counsel on the hearing of this 
case; and this waiver has imposed upon this 
court the duty and labor of a re-examina- 
tion of that question in the present case. 

Upon the question of identity of machines, 
or of mechanical devices, whenever that 
question arises in a patent case, the mode 
Of operation and the result produced, are 
important considerations; and if the modes 
of operation, and the results produced, are 
both clearly and substantially different, 
when the material or substance brought un- 
der their operation is the same, the question 
of identity must ordinarily, at least, be de- 
termined in the negative; and this is gen- 
erally true, whether the invention patented 
is an organized machine, or an improvement 
upon an existing machine; and whether the 
patent is for a machine or a mechanical de- 
vice, new in all its parts, or merely for a 
combination of two or more well-known ex- 
isting machines or mechanical devices. 

In this case the plaintiffs' alleged rights 
of action are based wholly upon the first 
claim in the Stainthorp patent; and that 
claim is for a combination only. It is, as 
has been said, a patent for an improvement 
in candle molding machines; and the pat- 
entee has claimed two distinct combinations. 
The construction of a machine for making 
mold candles, embodying the invention 
claimed, is fully described in his specifica- 
tions, with reference to tht annexed draw- 
ings and the letters marked thereon; and 
this description sets forth the mode of con- 
structing, not only the pai*ts covered by the 
patent, but also portions of such machine 
which were before well known, and in re- 
spect to which no invention is claimed. The 



patentee then states the invention, or what 
he claims as his invention, as follows, viz.: 

"Having thus fully described my invention,^ 
what I claim as new and desire to secure 
by letters patent, is: 

"First. The employment of the pistons D, 
D, formed at their upper ends into molds 
for the tips of the candles, in combination 
with stationary candle molds, to throw out 
the candles in a vertical direction, substan- 
tially as herein set forth. I do not claim 
the use of clasps separately considered, but 
I do claim: 

"Second. The combination of the rack, tip^ 
bar, and clasps, constructed and arranged 
substantially as described, and for the pur- 
poses specified." 

It would be diflieult, if not impossible, to 
explain fully the state of facts upon which 
this question of novelty arises, without ref- 
erence to exact drawings exhibiting the 
plaintiffs' alleged invention, and the con- 
struction of the several machines, the prior 
existence of Avhich it is insisted ought to 
defeat the plaintiffs' action. 

The question will therefore be discussed 
with reference to the drawings and models, 
given in evidence, but no detailed descrip- 
tion of them will be attempted. 

The language of the specification of Stain- 
thorp, and the drawings annexed, clearly 
show, that under the term "pistons D, D," 
he embraces not only the pistons proper 
which fit the* lower iwrtion of the stationarj- 
candle molds, and the inner portion of which 
forms the tip molds, but also the pipes or 
hoUow rammei-s serving as piston rods to 
which the piston proper is attached. Indeed, 



[Drawing of patent No. 12,492 granted March 6, 
1855, to J. Stainthorp; published from the 
records of the United States patent office.] 
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the argument upon both sides has proceeded 
upon that hj-pothesis, and properly so, for 
it is entirely clear that the specification re- 
<iuires its adoption. 

The claim alleged to be infringed is that 
of the invention of the combination, or, in 
the language of the patentee, the employ- 
ment of the combination of the pistons D, 
D (including the pipes or rammers, the pis- 
ton rods as well as the pistons proper), 
formed at their upper ends into molds, for 
the tips of candles with stationai-y candle 
molds, to throw out the candles in a ver- 
tical direction, substantially as set forth in 
the specification. 

The employment and operation of these 
pistons in combination with stationary can- 
dle molds, substantially as described in 
Stainthorp's specification, results in throw- 
ing the candles from the molds in a verti- 
cal direction, by mechanical force applied 
to raise these pistons D, D. 

In the Morgan machine one element of this 
combination, stationary candle molds, is not 
found. In view of this fact, and of the ad- 
ditional fact that the mode of operation and 
construction of this very complicated and 
cumbrous machine are entirely different 
from those of the machine patented by the 
plaintifC, I feel no difficulty in saying that 
the Morgan machine is not, in respect to the 
combinations mentioned in the first claim of 
Stainthorp's patent, substantially identical 
with that of Stainthorp. 

The Whitfield machine contains the com- 
bination of stationai-y candle molds with the 
pistons containing the tip mold, but its mode 
of operation is widely different from that of 
the Stainthorp machine. The combination 
of the piston and mold is not an-anged or 
employed for throwing the cantlles out of 
the mold. The motion of the piston is so 
limited that its use is of little or no value 
beyond the effect of detaching the candles 
from that part of the mold to which it ad- 
heres, when cooled. This is effected by rais- 
ing the candle instead of depressing it (as 
is done in the old hand machine by the oper- 
ation termed "popping"), and the candle is 
drawn out of the mold by the strength of 
the wick instead of being forced out hy the 
upward movement of the piston. The mode 
of operation of the Whitfield device is, there- 
fore, entirely different from that of Stain- 
thorp's. Beside, the machine of Whitfield 
never went into practical use. Although, a 
working model was made in or about the 
year 1849, and was soon after used for two 
or three hours in making candles, by way 
of experiment, the machine may welfbe con- 
sidered as but an abandoned experiment. 
The inventor was then, -and for some twelve 
years af terwai-d, engaged in the manufacture 
and sale of the common hand-stand candle 
machine, and yet he did not manufaetui-e or 
sell this niachtne, or procure a patent for 
his supposed invention; and no one, it is be- 
lieved, would now use a machine of that 



kind whatever might be the excellence of its 
mechanical construction. 

The Sewitt machine, so far as it affects 
this case, was, in its construction and mode 
of operation, similar to the Whitfield machine, 
and performed only the like operation of start- 
ing or popping the candles by the upward 
pressure of the tip mold for a short distance 
at the bottom of the mold, which forms the 
body of the candle. It does not appear that 
this machine, although described, m 1831, iu 
the journal of the Franklin Institute, ever 
went into practical operation; and upon tli(> 
proof in this case it can not be considered as 
much more than an abandoned experiment, in- 
dicating progress iu the direction of Stjiin- 
thorp's invention. Stainthorp 's Invention 
though fli-st embodied in a machine of very 
rude and imperfect mechanical construction 
was early put in practice, and, although the 
imperfect mechaiieal eonsti"uctiou of his ma- 
chine was for a considerable time unfavor- 
able to its introduction into general use, the 
principle of the invention was found prac- 
tically useful. A better mechanical construc- 
tion, a better choice in the selection of the 
mechanical device for raising the pistons, 
was desirable, and was aftenvard adopted; 
but the combination of the first claim, sub- 
stantially as described in his specification, is 
found in his present machine and in those of 
the defendant. 

But conceding that the devices of Hewitt 
and Whitfield are to be treated as completed 
inventions, I do not think they invalidate the 
Stainthorp patent. The pistons and tip molds 
of Stainthorp were different fi*om the tip 
molds, plugs, or mandrels of the machines ol' 
Hewitt and of Whitfield, and they were not 
mechanically the same, for they were diffei 
ent in the modes of constnictiou and opera- 
tion, and performed entirely different func- 
tions. They were different in construction 
and mode of operation, and this different con- 
struction and mode of operation were adopted 
for a specific purpose— for the production of 
a specific effect—which could not have been 
produced by the Hewitt or the Whitfield ma- 
chine. The result to be produced by the one 
was entn*ely different from that produced by 
the others, and was valuable; and the com- 
bination had never before been made with 
like elements or applied to the same purpose, 
and was therefore clearly patentable. Ex 
parte Mackay [Case No. 8,836]. 

Upon the question of infringement I think 
there can be no doubt. This question must 
rest upon the substantial identity of the com- 
bination and device described in the first 
claim of Stainthorp's patent, its mode of oper- 
ation, and results. It does not depend upon 
the mode of clasping and holding the candles 
after they are ejected from the molds, or up- 
on the particular character or constnictiou of 
the mechanical powers applied to force the 
pistons upward through the molds. 

The ground on which it was most strenu- 
ously urged that the defendant had not in- 
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Iringed was, that the pistous and pipes in 
the two machines, and which are both em- 
braced in the tenn pistons in the Stainthorp 
patent, and are described as tip molds and 
driving rods in the defendant's patent, are 
not identical, because the connection between 
the tip mold and pipe or piston rod in the 
Stainthorp machine is close and rigid, while 
in the defendant's machine they are loosely 
and more or less remotely connected by a imi- 
versal joint, which allows a slight lateral or 
oscillating motion in the tip mold while the 
rod moves in a direct line, and also effects 
the purpose of giving a sharp blow to start 
or pop the candles in consequence of this 
joint being so constructed as to allow the 
drive rod to move upward a very short dis- 
tance before its shoulder strikes the tip mold. 

In the Stainthorp- machine this sharp blow, 
desired for the starting process, was provided 
for solely by allowing about one-fourth of an 
inch end play to the piston rod or pipe at the 
point near its lower end, where it was con- 
nected with the machinery for raising it up- 
ward; and in the defendant's working ma- 
chine exhibited at the hearing, there was, in 
addition to the end play allowed at the uni- 
versal joint before referred to, an additional 
end play of a sixteenth to an eighth of an 
,inch at the point at or near its lower end, 
where it was connected with the machine for 
raising the drive rod and tip mold through 
tlie CJindle mold. 

In other words, aboixt a quarter of an inch 
of end play was allowed the drive rod in both 
machines; in the Stainthorp machine it was 
all allowed at the lower connection, and in 
the defendant's it was about equally divided 
between the upper and lower connections of 
his drive rods. 

It is apparent upon the proofs in this ease, 
that the defendant's machine has the same 
combination as that patented to Stainthorp; 
that its mode of operation and its results are 
the same; and that the change intx'oduced by 
the defendant by the adoption of the loose 
connection and universal joint referred to, if 
of suflScient utility to sustain a patent, is 
but an improvement upon the invention of 
Stainthoii). 

If the machine be defective in its construc- 
tion or operation, so that the candles when 
raised nearly or quite out of the molds are 
deflected from the line of the piston or drive 
rod, this joint and its loose connection may 
be a valuable improvement; and if no end 
play, or insuflacient end play, be allowed at 
the bottom of the drive rods or pistons, the 
end play allowed at the joint may also be of 
service. But this leaves Staintiorp's orig- 
inal combination still existing, and this new 
device of the defendant was only patentable 
as an improvement in one of ttie elements of 
•that combination, and gave the defendant no 
right to use Stainthorp's patented combina- 
tion, without a proper license. The improve- 
ment of one element of a combination, though 
meritorious, does not give the right to use 



or appropriate the original combination. Gor- 
ham v. Miser [Case No. 5,626]. 

The defendant's patents do not aid him in 
his defense. They do not come in conflict 
with the views I have taken of the case. They 
may be valid for useful improvements in the 
candle machine, and these improvements may 
be necessary to the eonsti'uction of the best 
candle machines in use, but if so, these pat- 
ents give the defendant no right to use the 
invention patented to Stainthorp. 

On the question of utility, there can be no 
doubt. The device patented, in connection 
with the other parts of the machine describ- 
ed in the specification of Stainthorp, was and 
is of great utility, whether used in connection 
with the device for holding the candles de- 
scribed in Stainthorp's specification, or that 
used in the defendant's machine. 

That the agreement made upon the settle- 
ment of the former decree against the de- 
fendant in tliis suit constitutes no defense, 
is too clear to need argument. 

The plaintiffs are entitled to a permanent 
injunction and to a decree for an account, 
and I do not feel at liberty-, without the 
plaintiff's consent, to withhold the injunction 
until this case can be decided on appeal. 

[An appeal was taken to the supreme court, 
where it was heard on motion to dismiss. The 
motion was granted. 2 Wall. (69 U. S.) 106.] 

[For another case involving this patent, see 
Cases Nos 13,8T1 and 13,872.] 



Case No. 13,28S. 

STALKER V. The HENRX KNEBLAND. 



[3 Betts. D. 0. MS. 26.] 
District Court, S. D. New York. 



1842. 



Charter Paktt — What Constitutes — Pakol Evi- 
dence OP Consideration — Mortgagee Con- 
sidered AS Owner — Subrogation— Competency 
op Witnesses. 

[1. The cardinal elements of a valid charter 
party are a definite voyage to he performed and 
a definite compensation to he paid by the char- 
terer.] 

[2. An agreement which exhibits on its face 
no other object than to assign to one of the 
parties all the freight earned by a vessel up to 
certain specified sums, and one-half of all 
above them, may be a sufiicient contract of hy- 
pothecation or mortgage, but is not a charter 
party, -with the privilege of a lien. It is only 
a personal covenant, and to be enforced as 
such.] 

[3. Where a written agi*eement purpoiis to 
be a charter party, but does not embodj' the 
elements neeessar>' in law to make a charter 
party, and is also loose and informal in diarac- 
ter, it is competent to show, by parol evidence, 
that the consideration for the agreement was 
collateral to it, and consisted in an advance of 
money.] 

[■i. The owner of a ship, who has pledged 
her to two different parties to secure debts 
due each of them from him, stands indifferent in 
point of interest as between them, and is a com- 
petent witness in a suit involving their respect- 
ive claims upon the vessel.] 

[5. The policy of the law is to regard the le- 
gal title to a vessel as the controlling one, for 
the purpose of protecting all who give credit to 
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her owners or have remedies against them. 
Therefore, very slight acts of possession by the 
mortgagee will be considered as placing him 
in that position, and subjecting him to those 
liabilities. But, to charge him personally, there 
must be some unequivocal act of possession.] 

[6. Where a person lends securities for the 
general use of a ship owner, who gets them 
discounted and applies part of the proceeds in 
satisfaction of a bottomry upon the ship, this 
raises no equity in behalf of the lender to be 
subrogated to the lien of a bottomry creditor.] 

[This was a libel for breach of eha.rt.er 
party by Thomas Stalker against the ship 
Henry Kneelaud,— Miln and others, claim- 
ants.] 

Before BETTS, District Judge. I. The 
agreement articled upon record by itself 
does not constitute a charter pai'ty. 

(1) Cardinal elements to that contract are 
a definite voyage to be performed and a 
definite compensation to be paid by the char- 
terer. The Tribune [Case No. 14,171]; Abb. 
Shipp. 166, 167; Holt, Shipp. pt. 36, c. 1, 
§5. 

(2) The written stipulations, which must 
<'ontrol, have no coincidence with the printed 
articles, and cover plainlj' some special con- 
tract in which the parties are mutually in- 
terested, and not a letting of the ship for 
hire. 

(a) The agreement reserved nothing cer- 
tain for the ship. 

(1) The charterer engages "to furnish the 
vessel all the cargo the ship may obtain." 
This does not bind him to lade the ship or 
supply her any cargo, and is, indeed, sense- 
less as a stipulation. 

(2) The charterer engages to pay "all the 
freight the ship makes over ?2,00O from 
Gibraltar or .?3,000 from Mediterranean 
ports, to be equally divided between him and 
the owner; i. e. unless the ship makes those 
sums the owner receives only half her 
freight. 

(3) There is no stipulation by the charterer 
to load the vessel, or bear any losses, if 
she fails proving a cargo. The agreement 
upon its face exhibits no other object than to 
assign to the libelant all the freight earned 
by the vessel up to the limited sums, and 
one-half of all above. This may be a suf- 
ficient contract of hypothecation or mort- 
gage, but is no charter part3' with the priv- 
ilege of lien. It is only a personal covenant 
and to be enforced as such. Abb. Shipp. 170. 

II. The libel avers that the consideration 
was collateral to the agreement, and that 
the libelant advanced $3,000 to the owner, 
for the uses of the vessel, which sum was 
to be secured and reimbursed him under the 
stipulations of the contract. 

(a) I see no objection to proofs in support 
of the contract, aliunde the written agi-ee- 
ment. Those papers are usually loose and 
informal. They fix outlines of argument, 
and intermediary matters, to sustain and 
give them life, may be established extra- 
neousiy. So is case of The Tribune [supra]. 



(b) Libelant may therefore prove he ad- 
vanced the consideration for charter at time 
it was executed, and that reseived freights 
were to cover such advance. 

(c) But, can Robertson, the owner, be a 
witness to make such proof? He has no in- 
terest which will be fixed or directly affect- 
ed by the event of the suit. If the contract 
in question operates in rem it binds the ship, 
as to him, for the repayment of the ?4,275.31 
advanced under it hy libelant, and the 
ship was previously bound by mortgage to 
claimants for $2,000. He admits obligation 
of both hypothecations, and is he incom- 
petent to give evidence which may secure 
the libelant priority over the claimants? If 
his evidence, by attaching the libelant's de- 
mand to the ship, exonerated him personally, 
he would not stand neutral between the two 
pax'ties, for the benefit to him would be ac- 
cording to the relative magnitude of the de- 
mands, and it would be more to his interest 
to have the greater satisfied than the less. 
So are the cases, for they exclude a witness 
wliere there is not an equipoise of interest 
in the opposing ones, being unequal in de- 
gree. 4 Starkie, Ev. 731, 752; 1 Phil. Ev. 
."54; 2 Johns. 394; 16 Johns. 94, 95; Greenl. 
Ev. p. 264, § 420. Robertson, then, as a par- 
ty who has pledged the ship to the Ubelaur 
and claimants, to secure debts due each 
from him, is indifferent in point of interest, 
and a competent witness between them. The 
difference in the magnitude of the debt does 
not affect his competency, for he is absolute- 
ly bound to each for so much of the debt as 
is not satisfied by the ship. If, then, the 
libelant holds the ship, and her value is ex- 
hausted in paying the $4,000, the witness is 
personally liable to claimants for his $2,000; 
and if the claimants retain the ship for sat- 
isfaction of their .?2,000, the witness is lia- 
ble to the libelant for so much of his debt 
as remains unpaid. This doctrine is plain, 
if both parties are mortgagees or holders 
by hypothecation. Nor is it varied in prhi- 
ciple, if this be a charter party, which dis- 
places the mortgagee; for a grantor can, by 
his testimony, establish a conveyance which 
divests the rights of a prior grantee or 
alienee, when he does not discharge his own 
liability to such alienee. Cases above cited. 

III. Robertson was, at the time the eon- 
tract was entered into with libelant, owner 
of the ship in possession and documentary. 
The policy of the law is to regard the legal 
title as the controlling one, for protection of 
all giving credit to owners, or liaving reme- 
dies against them; and therefore Avill con- 
sider vei-y slight acts of possession by a 
mortgagee as placing him in such position 
and under such liability. But there must be 
some unequivocal act of possession by the 
mortgagee to charge him personally, and*, 
e converse, to give the advantage of occu- 
pancy. No such plain and direct act is 
proved anterior to the letter of instructions 
to the master of November 11, when claim- 
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aut assumed the positive and full control 
of the vessel. In the interim the claimant 
could have no higher right or interest in re- 
spect to the ship than that of mortgagee out 
of possession. The interest of the libelant 
is of no higher character. He is chargeable 
with notice of the paper title to the 'ship, 
for that would be first looked to, at her 
home port, in taking a security on her, and, 
accordingly, his claim cannot supersede the 
claimants', unless intrinsically of a higher 
quality. Upon all the testimony, I am sat- 
isfied his claim was a mere loan of negotia- 
ble paper, and the special agreement, under 
the name of charter party, was framed to 
secure the loan. This, not having the proper 
attributes of a charter party, can operate 
only as an hypothecation or mortgage pos- 
terior in time and effect to that of the claim- 
ants. 

IV. The libelant does not entitle himself 
to the advantage of the previous bottomry 
bond. He did not discharge it directly, nor 
did he advance money for that specific pur- 
pose. He loaned securities for the general 
use of the owner, who got the securities dis- 
counted, and applied pai-t of the proceeds in 
satisfaction of the bottomiy. This raises no 
equitj' in behalf of the libelant to be sub- 
rogated in place of the bottomry creditor. 

V. The libelant may be entitled to all the 
residuary interest of the owner in the ves-' 
sel after satisfaction of the claimants' mort- 
gage, but this court cannot state an account 
with the mortgagee, or between the pai-ties 
or decree relief on that equity. This libel 
must accordingly be dismissed, with costs. 



Case Wo. 13,383. 

STALKER et al. v. MAXWELL. 

[3 Blatchf. 138.] 1 

Circuit Court. S. D. New York. Dec, 1853. 

CUSTOSIS DDTIES— DiSORIMINATISG DUTT— REPEAL 

— Pkotest. 

1. The discriminating duty of 10 per cent. 
Huposed on merchandise imported in certain 
foreign vessels, by section 11 of the act of 
August 30, 1842 (5 Stat. 561), is not abolished 
by the act of July 30, 1846 (9 Stat. 42). 

2. Such discriminating duty continues, even 
though the general tariff of duties be altered. 

3. Requisites of a protest against the impo- 
sition of duties, stated. 

[See Bangs v. iNIaxweil, Case No, 841.] 

This was an action [by Thomas Stalker and 
others] against [Hugh Maxwell] the collector 
of the port of New York, to recover back dis- 
criminating duties exacted on invoices of bales 
and cases of licorice root, imported by the 
plaintiffs from Amposbi, in a Spanish vessel. 



1 [Reported by Samuel Blatebford, Esq., and 
here reprinted by permission.] 
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BETTS, District Judge. Section 11 of the 
act of August 30, 1842 (5 Stat. 561), nnposes 
an additional or discriminating duty of ten per 
cent, on merchandise imported in vessels not 
of the United States, unless they are entitled, 
by ti'eatj- or act of congress, to be entered on 
payment of the same duties as shall be paid 
on goods imported in vessels of the United 
States. The protest asserts that this discrim- 
inating duty is illegally imposed, because the 
act of July 30,1846 (9 Stat. 42), estabhshes mtes 
of duties repugnant to those created by the 
eleventh section of the act of August 30, 1842, 
and, both by implication and direct enactment, 
repeals that provision of the antecedent act. 

We are of opinion, that there is no repug- 
nancy in the provisions of the two acts, aS' the 
discrimination objected to relates to the ves- 
sel, and, whether the tariff of duties be in- 
creased or reduced by subsequent legislation, 
the additional ten per cent, is to be imposed 
when the goods are imported in foreign bot- 
toms. The same method of estimating or de- 
termining the duty is to be pursued under the 
rates prescribed by either act. 

By section 3, of the act passed August 3, 
1846 (0 Stat. 30), all discriminating duties in 
respect to Spanish vessels, except those com- 
ing from Cuba or Porto Rico, are repealed. 
This importation was from Amposta, and, al- 
though there is nothing in the case negativing 
the existence of a port of that name in Cuba 
or Porto Rico, or asserting that this cargo 
came from Spain, yet as we possess no histor- 
ical or topographical information of such a port 
in either island, and as the commodity import- 
ed is a product and article of commerce of 
Spain, and is not generally understood to be a 
tropical product, and as Amposta is a place in 
Catalonia near the Mediterranean, the rejison- 
able presumption is that the exportation was 
from Spain. The probability is, that these 
facts were not adverted to at the custom-house, 
and tJiat the duties were imposed by mistake. 
But, conformably to the doctrine unifonnly 
laid down by this court, in actions against the 
collector, to charge him personally with the 
amount of duties illegally received, the court 
cannot regard any particular that is not des- 
ignated specifically in the pi'Otest. As the 
plaintiffs did not make it a ground of objection 
to the duties, that this vessel did not come 
from Cuba or Porto Rico, and did come from 
Spain, they cannot demand a judgment for the 
duties against the collector individually. The 
relief of the plaintiffs, under this position of 
the ease, should be by application to the secre- 
tary of the treasury for a remission of the du- 
ties. Judgment for defendant. 



STALY (UNITED STATES v.). See Case 
No. 16,374. 

STANARD (WRIGHT v.). See Case No. 18,- 
004. 
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Case No. 13,284. 

STANBAOK v. WATERS. 

[4 CraiK-h, G. C. 2.] i 

Circuit Court, District of Columbia. 
Term. 1830. 



April 



Slavekt — Action fou Enticing Slave — Plead- 
ing— Scienter. 

1. Ill an action on the case for rftceiving the 
lilaintiff's slave in Virginia and bringing: liim 
into the District of Columbia, it is not neces- 
sary to prove that the defendant knew the 
slave to be the slave of the phiiutiff. altliough 
the scienter be averred in the declaration. 

2. Difference between the enticing of a serv- 
ant and tlie abduction of a slave. 

3. In an action for enticing the plaintiff's 
slave from the service of the plaintiff, knowing 
him to be the plaintiff's slave, the scienter must 
be proved. 

Action on the case [by George Stanback 
against .losepli Waters] for enticing away and 
i-eceiving the plaintiff's slave, named William- 
son, in Virginia, and bringing him into the 
District of Columbia. The 1st count was for 
<»nticing Williamson from the sex-vice of the 
plaintiff, knowing him to be the plaintiff's 
slave. The 2d count was for receiving the 
slave and bringing him into the Disti-ict of 
Columbia, knowing him to be the plaintiff's 
slave. 

:\Ir. Taylor, for defendant, prayed the court 
to instruct the jury that the plaintiff was not 
entitled to recover unless he should satisfy 
them by evidence that the defendant, at that 
time, &e., knew that Williamson was tlie 
slave of the plaintiff; which instruction the 
court gave (nem. eon,). 

But upon reflection, THE COURT (THRITS- 
'I'OX, Circuit Judge, contra) was of opinion, 
that the scienter in the 2d count was imma- 
terial, and therefore need not be proved; be- 
<'ause the receiving the slave and bringing 
him away, is a sufficient cause of action. The 
forms of declarations for enticing a sei-vant 
from the service of his master, always aver 
the scienter; because the cause of action is 
the plaintiff's loss of service; a paitieuhir and 
personal cause of action, not grounded \ipon a 
violation of the right of property, but of the 
right of sen'ice. The defendant's knowledge 
that the plaintiff had that right of service is, 
therefore, in such a case, material; but if a 
defendant violates my right of general and 
alisolute property in a chattel, it is not a nec- 
essary ingredient of the cause of action, that 
he should know that it was my propertj*. 

ilr. Xeale and !Mr. ilasou, for plaintiff. 

Mr. Taylor, for defendant, cited Com. y. 
Turner, o Rand. (Va.) GTS. 



STANDARD SUGAR REFINERY (GREEN- 
ISH v.). See Case No. 5,77G. 



STANBRTiY (TAGGART v.). See Case No. 
13,724. 

STANCHFIELD (HOME INS. CO. v.). See 
Case No. G,660. 

1 [Reported by Hon. William Cranch, Chief 
.Tudge.] 



Case No. 13,284a. 

STANDEFER v. DOWLIN. 

[Hempst. 209.] i 

Superior Court, Territory of Arkansas. Jan.. 
1833. 

AtTOUXEY— ALTIIOltlTY QUESTIONED — AFFIDAVIT 

— GitOL'NDS OF Belief. 

1. The authority of an attorney in a suit 
may be questioned by affidavir, or the produc- 
tion of sufhcient proof, and he be retpiired to 
show such authority. 

2. An affidavit, stating that the party was in- 
formed and believed, and had good i-eason to ap- 
prehend that an attorney had no authority, 
is not a sufficient foundation for a rule against 
the attorney to show his authority. 

3. In such a ease, the grounds of the be- 
lief, and the reasons inducing the apprehension, 
should be stated, so as to enable the court to 
judge whether a rule ought to be granted. 

Appeal from Washington circuit coui-t, in 
an action by Thomas Dowlin. for the use 
of John McPhail, against Abraham Standefer. 

Before JOHNSON, CROSS, and CLAYTON, 
JJ. 

OPINION OP THE COURT. During the 
process of the cause, and previous to the rendi- 
tion of judgment, tlie defendant filed his affida- 
vit and moved the court to rule McPhail, or the 
counsel for tlie plaintiff to file a warrant of at- 
torney to authorize them or some of them to 
collect the debt. In his affidavit, the defend- 
ant states, "that he is informed and believes, 
that the above suit has been instituted against 
him by John McPhail, and the counsel of 
said plaintiff, without any lawful authorltj' 
from said plaintiff", and that he has good 
reason to apprehend that if the debt in this 
declaration should be paid to the said Mc- 
Phail or to said attorney or cotinsel, that the 
said McPhail or said attorneys could not 
execute any legal acquittance for the same." 
The motion of defendant for tlie rule to file 
the warrant of attorney, or to show the au- 
thority for commencing the action was over- 
ruled, to which the defendant exc^epted, and 
after judgment was rendered against him, he 
ai^pealed to this court The eoi-reetuess of 
the decision of the court beloAv, overruling 
the defendant's motion, is the onlj' point to 
which our attention has been drawn. 

The uniform and settled practice here, in 
accordance with the pi'a<'tice in most, if not 
all of the states of the t'nion, is to proceed 
in the cause, upon the appearance of an at- 
toi-ney of the court for cither of the parties, 
without requiring him to file his warrant, or 
to show the authority for prosecuting or de- 
fending the suit. Chief Justice Kent ob- 
serves, in the case of Denton v. Noyes, 
Johns. 308, that '*by licensing attorneys the 
cotirt recommended them to the public con 

1 [Reported by Samuel H. Hempstead, Esq.] 
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fidence, and if the opposite party, who has 
<'oncerns with an attorney in tlie business 
of a suit, must always, at his peril, look be- 
yond tlie attorney to his authority, it would 
he pi-oductive of great public inconvenience. 
It is not usual for an attorney to require 
a written wan-ant from his client. He is 
genei-ally employed by means of some secret 
confidential communication." The mere fact 
of his appeaitince is always deemed enough 
for the opposite party and for tlie court." 
But it cannot be doubted that a defendant 
may, by a sufficient affidavit, or the produc- 
tion of sufficient proof, question the authority 
tor bringing and prosecuting the action. This 
is expressly asserted by the same eminent 
judge, in the case to which reference has 
just been made. Did the affidavit of the. 
defendant, in the present case, lay a suffi- 
cient foundation to call upon the court to 
grant the rule? We think not. It is true he 
stated he was informed, and believed, and 
had good reason to apprehend, that the suit 
had been institxited without any authority 
from the plaintiff in the action. But this, in 
our judgment, was not sufficient. He should 
have stated to the court the ground upon 
which his belief was founded, and the rea- 
sons which induced him to apprehend that 
no authority existed for prosecuting the suit. 
He would then have enabled the court to 
form a correct judgment whether the rule 
ought or not to be granted. To permit the 
defendant to question the authority to bring 
the suit on affidavit, merely stating his belief 
that the authority did not exist, withoiit 
showing the ground and reason of that belief, 
would be productive of great public incon- 
venience, and hold out strong temptations to 
lierjury for the sake of dela3^ 'We think 
the court cori'ectly overruled the motion of 
the defendant, on the ground of the insuffi- 
ciency of the affidavit upon which the mo- 
tion was based. .Tudgnfent affirmed. 

[See Case No. 4,0ila.] 



STANDING BEAR v. CROOK. See Case 
No. HS91. 

STANCE (UNITED STATES v.). See Case 
No. 16,375. 

STANHOPE (HEYDOOK v.). See Case No. 
6.445. 



Case "No. 13,S85. 

STANLEY V. HEWITT. 

[21 Jour. Fr. Inst. (1836) 165.] 

Circuit Court, E. D. New York. 

Patents— V.\LiDiTT—pKroR TJse—Pottjxg Out on* 
TiiiAi.— Effect of Claiming Too Mucn. 

[1. Whei'e the siibjeot of invention was a 
cooking stove, hchi, that putting a number of 
them out on trial in several families for the 
purpose of experiment and improvement was 
not such a public use as would result in a dedi- 
cation to the public] 

[2. Where plaintiff, by using various devices 
that were old, had formed a combination which 



would have been patentable as such, but, in- 
stead of claiming a combination only, claimed 
the entire thing described, as consisting of con- 
stituent parts which he himself had invented, 
Jidd, that the patent was void for claiming more 
than the real invention.] 

[3. The patent to Henry Stanley, d_ated De- 
cember 17, 1832. for au improved rotary cook- 
ing stove, is void.] 

This was an action foimded upon a patent 
granted to the plaintiflf, Henry Stanley, by the 
United States, the 17th December, 1832, upon 
a specification and application made to the 
patent office the 11th of October, 1832, for an 
improved rotary cooking stove. The plaintiff, 
hy several witnesses, proved the originality 
of the invention in him, its importance and 
usefulness, and that the defendant had, from 
l^atterns taken from the plaintiff's stove, made 
and caused to be made and sold a lai-ge num- 
ber of stoves, and was still pursuing the busi- 
ness. The defendant, to show that the phiin- 
tiff's patent was void, called Elisha Town 
and his son, and others, to prove that in 1823 
and 1824 he invented and procured to be cast 
a rotaiy stove, and that the plaintiff's stove 
revolved like it; also a Jlr. Gould, to prove 
that the plaintiff took the collars and iiues in 
the cap of his stove from said Gould's stove, 
and also other witnesses to show that the 
plaintiff, as well as others, had used the col- 
lars and flues long before the plaintiff's Im- 
proved cooking stove was invented; and also 
that the defendant attempted to show that the 
plaintiff had sold his stoves and given his in- 
vention to the public before he applied for his 
patent. 

The plaintiff, in reply, called numerous wit- 
nesses to show that Town's stove, whatever 
it was, was useless, and had been abandoned 
as such; and that the plaintiff had no knowl- 
edge of it when he made his invention and 
improvement; and that his stove, in all the 
important improvements by him claimed, was 
wholly imlike Town's stove; and that collars 
and flues were not claimed by him as his in- 
vention, independently of his rotary plate in 
which they were attached; and that when 
they were put upon the Gould stove it was 
done at the plaintiff's suggestion; and that 
all the stoves delivered out before the appli- 
cation for the patent were delivered to bo 
used on trial, and with a view to test the 
utility of Its improvements. The trial was a 
veiy labored one, and occupied five or six 
days; but finally resulted in a question of law, 
growing out of the wording of the specifica- 
tion, which appeared to have been drawn up 
by the plaintiff without proper legal advice. 

On the pait of the plaintiff it was insisted 
that the claim, in his summaiy, was for a, 
combination of certain improvements he had 
made in the cooking stove, connected to- 
gether and attached to the top or cap of his 
stove, put in motion; and that it was the 
combination which he claimed, and not tlio 
parts forming the combination separately, and 
that his specification would bear that con- 
struction. 
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On the part of the defendant it \s'as insist- 
ed that the plauitifif had so Tvorded his speci- 
fication that it would not bear that construc- 
tion, and that it reaUy claimed the different 
parts comprising the top and cap of the stove 
separately and independently of any combina- 
tion, and that his specification was otherwise 
defective. 

S. P. Staples, J. P. Hill, and J- R. Staples, 
for plaintiff. 

R. M. Sherman, Hugh Maxwell, Mr. Orms- 
by, and Mr. Harris, tor defendant. 

THOMPSON, Circuit Justice, in the pro- 
gress of the cause, gave his opinion that put- 
ting the stoves out on trial and for the pm*- 
pose of experiment and improvement was not 
such a public use of them as would be con- 
sidered as a dedication to the public; that the 
plaintiff was justified and had a right to test 
the utility of his invention, and see what im- 
provements might be made before he applied 
for his patent, and that this was an article 
which would be tested by being put into sev- 
eral families, where it might be differently 
used by different housekeepers. 

In charging the jurj-, THOMPSON, Circuit 
Justice, after stating the case and the diffi- 
culties arising from the obsemity of the lan- 
guage employed in the summary of the speci- 
fication, remarked that in all cases where eon- 
sequences of gi-eat importance to the parties 
were involved the jury must expect that the 
views of each would be presented with gx-eat 
earnestness and zeal. Nor is it surprising 
I said he) that in such controversies, matters 
not materially connected with the merits of 
the issue should be brought before the coin*t 
and jm-y during the progress of the trial. 

These remai'ks are applicable to the case 
now under consideration. It evidently in- 
volves matters of importance to the parties 
concerned, and has been accompanied by cir- 
cumstances having no material bearing upon 
the questions in issue. We, however, ai-e to 
examine the controversy, and determine it by 
the law and the evidence, without reference 
to extrinsic matters having no bearing upon 
its merits. And in this view of the subject, 
it is of no consequence whether the plaintiff, 
Mr. Stanley, has or has not accumulated a 
fortune as the fraits of his invention. If by 
his own talents, industry, and pereeverance 
he has produced a machine, useful in itself, 
and approved of by the public, he is entitled 
to the protection of the law, so far as he has 
rights to be preserved and guarded. And if, 
on the other hand, he has interposed claims 
which cannot be the subject of legal sanction, 
he must abide by the consequences of his 
fault or misfortune. I state' to you, gentle- 
men, in the outset, that this is not a case free 
from difficulties. But I have the consolation 
of knowing that my decision of the matter 
need not be final, and that any mistakes com- 
mitted here may be reviewed and corrected by 
another tribunal, where I, too, shall have an 



opportunity of considering the subject with 
more care. 

In my view of the case, much evidence has 
been inti'oduced upon both sides which is en- 
tirely irrelevant The plaintiff's rights, what- 
ever they are, depend upon his patent; and if 
he has any by his patent, and ha.s not aban- 
doned them to the public, he " is entitled to 
protection. I confess to you that my own 
prepossessions lean towards useful improve- 
ments, and I would construe the patent act 
with a liberal spirit and expanded views. It 
is a beneficial law, having its foundations in 
public policy. Its object is to encourage the- 
entei-prise of ingenious men, that the results 
of their labours, being brought into view, may 
be first enjoyed by the inventors for a limited 
period, and then dedicated to the public bene- 
fit forever afterwards. Nevertheless, I do not 
mean to say that all patents are to be pro- 
tected at all events, but those only are to bo- 
sustained which have the sanction of law. It 
is a well-known fact that patents are granted 
at the patent office, not after an examination 
into their merits, but upon ex parte state- 
ments, and hence their real claims may be- 
afterwards investigated with proper strict- 
ness in a court of law. 

There are some general rules always to be- 
observed while considering this subject. In 
the first place, to entitle a patentee to main- 
tain an action for a supposed violation of his 
rights, his invention must be both useful and 
new; not that its usefulness is to be scanned 
with a critical eye, to ascertain a given amount 
of benefit to be derived from it, but the in- 
vention must be useful, as contradistinguished 
from that which is frivolous, or wholly worth- 
less. If not frivolous, or entirely useless, the- 
requirements of the law in this particular are 
complied with. With regard to the invention 
before us, it is clearly useful. This is proved 
by the testimony of witnesses on all sides. It 
is proved, also, by the gi'eat extent of the- 
plaintiff's sales, by the favour of the public, 
which has been liberally bestowed upon it, 
and by the palpable imitations of the plain- 
tiff's models in the case under consideration. 

If the plaintiff has legal rights here, there 
can be no doubt that they have been violated 
by the defendant. There is no substantial 
difference between the stove made by the de- 
fendant, and that invented by the plaintiff; 
the one is a copy ©f the other. And as to thfr 
extent of the violations, there is as little doubt. 
If you believe the testimony of ilr. Randal,, 
the defendant sold a hundred stoves before- 
the commencement of this suit, if his OAi'ii 
declarations are to be credited, for he told tlie 
witness in express terms not only that a hun- 
dred stoves like these had been sold in Ver- 
mont, but that they had been sold by him. 
If this witness, therefore, is worthy of cred- 
it (and he stands entirely unimpeached in ev- 
ery respect), there can be no doubt that the 
plaintiff's rights have been violated by the 
defendant, if, in fact, it shall appear that he 
has any which the law can protect. But the- 
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sreat question -is whether he has any such 
rights, and the solution of that question is to 
De found in the patent itself. And here I may 
remaric that much has been proved and said 
in relation to the inventions of Town and 
Gould. The evidence upon these points is 
only important is one point of view, and in 
that it will he here considered. It shows that 
the materials, or component pai"ts, of Stan- 
ley's stove are not in themselves new; and 
if the plaintiff claims a combination of tilings, 
he has evidently talien old materials to form 
his machine with, whatever it may be. 

In relation to this part of the case, I would 
observe that the particular words used in the 
specification and summarj' of this patent ai"e 
of no importance. The office of words is to 
convey ideas, and our province is to deter- 
mine what the party intended to express by 
the language employed. Did the patentee in- 
tend to claim the discovery of a principle, in 
the abstract or philosophical sense of that 
term? Or did he intend to describe a con- 
trivanee, or machine, new and useful in ref- 
erence to the purpose for which it was pro- 
duced? He claims in his summaiT "the re- 
volving top plate" as a constituent part of 
his invention, and the first inquiry is wheth- 
er, before the use of Stanley's stove, a con- 
trivance had been used by which the utensils 
to be heated had been brought over the fire 
by means of a top revolving upon its centre. 
If the patentee claims this revolving motion 
as his own discovery, in its application to a 
cooking stove, he evidently includes in his 
patent that which is not his own discovery; 
for Town's stove had a revolving top, or 
drum, intended to accomplish the same ob- 
ject, by means somewhat similar. It is very 
possible that Town could not maintain a pat- 
ent for that invention, because he long ago 
gave it up, and abandoned it to the public. 
He did not however, abandon it fo the plain- 
tiff, and all other persons might use it as well 
as he. If Town's discovery was abandoned, 
the only claim to it which Stanley can main- 
tain is the use of the thing as a part of his 
combination; and here we must determine 
what Town's invention was. 

It is evident that he. invented a revolving 
drum or top of a stove, to convey vessels to 
and from the fire by a rotary motion, and con- 
centrate the heat around them when placed 
there. This contrivance he gave up, or aban- 
doned, because it was useless,— that is, use- 
less in its then combination, though not in the 
abstract,— for the principle or contrivance, as 
to the revolution, remains. As a cooking ma- 
chine, the stove of Town was good for noth- 
ing; but its revolving motion might be made 
useful when brought in connexion with other 
constituents properly adapted to the objects 
in view. The same remarks are applicable 
to the raised covers or collars, and the flues. 
Each of these was old, and each had before 
been used, either by itself or in other com- 
binations. Stanley himself had used the col- 
lars in his own stove, as far back as the 



year 182S. So had Wilson, and this part of the 
machine is confessedly old. So with regard 
to the flues, """f Stanley was the inventor of 
these, he had abandoned them to the public 
long before the date of his patent, and he can- 
not, therefore, now claim them as the subject 
of a patent. But the question is whether 
Stanley does claim these materials or con- 
stituents as his invention, for if he does his 
patent is void. He would then claim as his 
own the discovei'ies of others, or endeavor to 
maintain that which he had by use dedicated 
to the public. 

If, on the other hand, the patentee claims 
a combination here, and nothing more, then 
I have no hesitation in saying that his rights 
are secured. If he goes for the elements or 
constituents of his macliine, his patent is 
void; but if he merely claims a new combina- 
tion of old materials, his rights may be pro- 
tected. The patent itself is somewhat ob- 
scurely drawn, but the invention is useful and 
meritorious, and I am disposed to give it all 
the protection which the law will allow. A 
liberal construction should be given to these 
instruments, nor should a severe criticism be 
bestowed upon language used, for the most 
part, by the inventors themselves, who are, 
in many eases, altogether unskilled in the 
use of technical terms. "We are always to ask 
ourselves on these occasions, what was the in- 
tention of the writers, and, if. that be dis- 
covered, the particular words used are alto- 
gether unimportant. 

With these views, and under these consid- 
erations, I proceed now to give you my no- 
tions as to what this patent contains. It con- 
cludes with a summary in the following 
words: "The principle for which I daim the 
invention, and for which I ask letters pat- 
ent," is "the revolving top plate or fixture in- 
to or on which are placed the principal uten- 
sils used in cooking," &c. 

By the patent law, the party is required to 
describe that which he makes, that the pub- 
lic may understand the thing, and be able 
to construct the like after the patent shall 
have expired; and hence there is a necessity 
for a proper observance of this requirement 
of the act. In this case the plaiutifE claims 
the specific thing set forth in the summary, 
and we must turn to the specification in or- 
der to understand what that thing is. The 
term used in the summary is "principle," but 
a reasonable interpretation must be given to 
it, or no .sensible exposition of the party's 
meaning can be obtained. He evidently did 
not intend to claim the discovery of an ab- 
stract thing or entity, but some tangible me- 
chanical contrivance, described in the spec- 
ification. By "principle" he evidently intend- 
ed a contrivance or thing described; and as 
there is no magic in words, we may fairly 
give this interpretation to the term used. 

The plaintiff then patents this "revolving 
top plate," with its collars and flues, but in- 
stead of describing his invention as it really 
is, a combination, he described the constituent 
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parts. His improvement consists of a com- I 
bination, and he snould so have described it, 
and I have no donht that a spec-ificatiou may 
be drawn which will secure all his rij?Iits. If 
the plaintiff had properly described his in- 
vention as it actually exists, his patent would 
have been good, for then the combination 
Avould have appeared. 

But, in order to help out this part of the 
case, the drawings have heeji referred to. 
Tliey show the combined thing, it is true, but 
the specification is silent as to the draAviugs, 
which are not necessarily to he taken as a 
part of it. If the specification itself made 
reference to the drawings, then they would 
become a part of it, and might be refeired to 
for the purpose of ehicidating anything ob- 
scure in the description. But here the de- 
scription is perfect without a drawing, and 
most probably a mechanic could make the 
contrivance, withoiit resorting to the draw- 
ings at all for e.vplanatiou. The specifica- 
tion very clearly describes the revolving top 
l>late, part by part, and in the summaiy the 
plaintiff claims the entire thing described; 
not as a combination, but as consisting of 
constituent parts, which he himself had dis- 
covered. Here lies his error, and upon this 
ground his action must fail. That my views 
on this subject may he clearly understood, I 
adopt the language of Lord Eldon in the case 
of Hill V. Thompson, 3 Mer. 622, as containing 
what I consider a concise summary of the 
law on this point. He observes that: "The 
judge, in his direction to the jury, has stated 
it as the law on the subject of patents, fli-st, 
that the invention must be novel; secondly, 
that it must be useful; and thirdly, that the 
specification must be intelligible. I will go 
further, and say that not only miist the inven- 
tion be novel and useful, and the specification 
intelligible, but also that the specification 
must not attempt to cover more than that 
Avhich. being both matter of actual discovery 
and of useful discovery, is the only proper 
subject for the protection of a patent. And 
I am compelled to add that if a patentee seeks 
by his specification any more than he is strict- 
ly entitled to, his patent is thereby rendered 
ineffectual, even to the extent to which he 
would be otherwise fairly entitled. On the 
other hand, there may be a valid patent for a 
new combination of materials previouslj' in 
use for the same pui-pose, or for a new meth- 
od of applying such materials. But, in order 
to its being effectual, the specification must 
clearly express that it is in respect of such 
new combination or application, and of that 
only, and not lay claim to the merit of orig- 
inal invention in the use of the materials. 
If there be a patent both for a machine, and 
for an improvement in the use of it, and it 
cannot be supported for the machine, al- 
though it might for the improvement merely, 
it is good for nothing altogether, on account 
of its attempting to cover too much." 

After a full view of this case, I am com- 
pelled most reluctantly to come to the con- 



clusion that the plaintiff has undertaken to 
secure more than he has a right to claim, 
and in my view of the law he cannot recover. 
He should have patented his combination, 
and not his constituent parts. I regret this 
result the more because I consider that the 
plaintiff has invented a machine or contriv- 
ance ingenious in itself, and highly useful 
for the puiijoses to which it is to be applied. 
I would protect him if I could conscientiously 
do so imder the views of the law which 1 
have taken, and I consider the Avhole matter 
rather as a question of law for the court 
than as a question of fact for the jury. If, 
however, the parties prefer to go to the jury 
tipon any of the matters in issue, they have 
a right to take that course; but I M'ould 
choose, if I could, to put the caiise in that 
shape which would be most likely to secure 
the plaintiff's rights, if I have mistaken the 
law applicable to the ease, or given an in- 
correct construction of the patent. 

(The plaintiff voluntarily submitted to a 
nonsuit, with leave to move to set it aside 
hereafter.) 

NOTE. The above opinion, expressed to the 
jury in said cause, was taken down at the time 
by one of tlie coimsel for the plaintiff, was then 
shown to Judge Thompson, by him examinetl 
and approved, and is published as corrected by 
him. S. P. Staples. 

[See Case No. 13,286.] 
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STANLEY V. WHIPPLE. 

[2 JIcLean, 35; i 2 Robb. Pat. Cas. 1.] 

Circuit Court, D. Ohio. Dec. Term. 1839. 

Patents — Invention — Gouuected SrEciFic.\- 
TioNS — Utility — New Tkial — Pleauings. 

1. To entitle an individual to an exclusive 
i-iglit. luider the patent law, his invention must 
he substantially different from any machine 
or thing in use. 

2. A patent is void where, in his specifica- 
tions, tlie patentee claims more than he has in- 
vented. 

3. Under the patent law of 1880. a patent 
which contains corrected specifications, has re- 
lation back, and, for all le^ral purposes, covers 
the whole time, from the emanation of th<» 
first patent, which, for defective specifications, 
had been declared void. 

[Cited in Hussey v. Bradley. Case No. 6,946; 
House V. Young. Id. 6,738; Bowman v. 
Read. 2 Wall. (69 U. S.) 604.] 

4. In such ease a contract to sell the right 
is made good by the second patent. 

n. A patent, to be valid, must be of sonic 
utility. 
[Cited in Rowe v. Elanchard, 18 Wis. 442.] 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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6. The books of a party are not evidenec, 
unless made so hy a. call to produce them, &c. 

7. A verdict will not be sot aside where the 
evidence conflicts. It was for the jury to weigh 
the evidence. A declaration must contain a 
statement of facts, Avhich in law, gives the 
plaintiff a right to recover. 

S. This is the question to ho answered on a 
demurrer. But after verdict, defects, in sub- 
stance, are cured, if, from the issue in the 
case, the facts omitted, or defectivel.v stated. 
Hiay fairly be presumed to have been proved 
on the trial. 
[Cited in Illinois Cent. R. Co. v. Simmons, 

38 III. 244; ilcClure v. McClure. 10 Ind. 

188; Pennsylvania Co. v. Kllett. 132 111. 

163, 24 N. E. uG2.] 

9. Where a contract binds the defendant to 
pay five dollars for eacli stove sold, as in this 
case, the special contract need not be declared 
on; tlie amount received may be recovered on 
the general count for money had and received. 

[See Ames v. Le Rue, Case No. 327.] 

[10. Cited in Allen v. Blunt, Case, No. 217, 
to the point that, if the damages are slightly 
more than the court deem proper, they are not 
to be regarded as a ground for a new trial.] 

[11. Cited in Brooks v. Bieknell, Case No. 1,- 
944, to the point that specifications which show 
the parts patented, and so clearly describe their 
structure as to enable a person, possessing or- 
dinary skill, to construct such an article, are 
suDaeiently certain to answer all legal require- 
ments.] 

[This -was an action by Henry Stanley 
against l3mor- Whipple. Heard, on motion in 
arrest of judgment] 

ilr. Chase, for plaintiff. 

Messi"s. Storer & Eells, for defendant. 

OPINION OP THE COURT. The defend- 
ant's counsel moved the court for a new 
trial, on the folio-wing gi-ounds: First, that 
the verdict of the juiy is against law and 
evidence; second, the damages given by the 
verdict are excessive; third, because the 
court erred in its instruction to the jury to 
exclude the evidence from the defendant's 
books; fourth, because the court erred in 
its instruction to the jury, that the second 
patent, if valid, liad relation back to the time 
when the first patent "was obtained. 

The court will consider the first and f oiu-th 
grounds in connection. The contract, on 
which this action is brought, is dated the 
3d of October, 1832, in which Stanley agrees 
to sell to the defendant the right of making 
and vending a stove, for which he claims a 
patent (which patent is not yet obtained) in 
the city of Cincinnati, Ohio, &c., for which 
the defendant agi-ees to pay five dollars for 
each stove that he shall make and sell, &c. 
The plaintiff, after proving the contract, and 
giving it in evidence, inti"oduced his patent, 
dated the 2Sth November, 1836. This pat- 
ent is objected to on the groimd, that its 
date is long subsequent to the date of the 
contract; and, it is contended, that it does 
not make good the right of the plaintiff from 
the time he originally applied for a patent 
and obtained one, which proved to be inop- 
erative and void. It appears the first pat- 



ent of the plaintiff, for his invention was ob- 
tained the 17th December, 1832; and which 
was declared to be void and inoperative by 
the circuit court of the United States, for the 
Southern district of New York, on the 
ground that the specifications claimed more 
than the patentee had invented. And, par- 
ticularly, that he claimed, as his invention, 
a rotary top, &c., which was in use before 
he set up any right to it. The plaintiff, 
after this decision, obtainea another patent, 
on different specifications, dated as above. 
It is insisted that the specifications of the 
second patent are defective, and that the 
plaintifl! cannot sustain an exclusive right 
.under it. The court think that, on this 
groiuid, the second patent is not objection- 
able. The specifications show clearly what 
parts of the stove' the patentee claims to 
have invented; and the stove is so clearly 
described, in its structure, as to enable a 
person, possessing ordinaiy skill in the con- 
sti'uction of stoves, to build one; and this 
is all the certainty which the law requires. 
Under the thirteenth section of the patent 
law, passed the 4th July, 1836 [5 Stat. 122], 
the second patent has relation back to the 
emanation of the first patent, as fully for 
every legal purpose, as to causes subsequent- 
ly accruing, as if the second patent had been 
issued at the date of the first one. It is un- 
der this patent, then, that tlie right of the 
plaintiff must be examined. In the defence 
it is strongly insisted, that the contract was 
made witli a reference to the stove for which 
the first patent was obtained, and that the 
specifications, used in the first patent, were 
supposed, by the defendant, to be the im- 
provements of tlie plaintiff, and constituted 
the consideration of the contract; and that, 
as these specifications were limited to the 
parts of the stove invented by the plaintiff, 
by reason of which the first patent was void, 
there was a failure of the consideration of 
the contract. The contract was respecting 
"a stove for which the plaintiff claims a 
patent." There was no description of the 
constituent parts of the stove, or of the parts 
which the plaintiff claimed as his inven- 
tion, in the contract. Wliatever remarks 
may have been made by either of the par- 
ties, while negotiating respecting the con- 
tract, it is very clear that such remarks 
cannot be given in evidence. The contract 
was reduced to writing, and there is nothing 
ambiguous on its face; the parties, there- 
fore, cannot, by parol evidence, change, in 
any respect, the clear import of the written 
agreement. The defendant, in his advertise- 
ments respecting the stove, calls it "Stan- 
ley's patent stove," The second patent legal- 
izes the rights of the patentee, *from the 
date of the first patent; and, if this effect 
be given to ,it, it must sustain the conti'act 
made in this case. Stanley having an ex- 
clusive right, could convey it in whole, or in 
part. And it must be immaterial to the de- 
fendant whether the right of the plaintiff 
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was made good by tlie first patent, or, hy 
relation, under the second patent. It ap- 
peal's a stove was invented by Towns and 
Gould, in 1S24, which had a rotaiy top, but 
it seems not to have had any of the imjjrove- 
ments which the plaintiff claims to have in- 
vented in his second specifications. Nor is 
it proved that there was any stove in use, 
prior to that of the plaintifE's, with a rotary 
top, moved by a cog and pinion, and put in 
motion by a cranli; or which contained a 
combination of parts, or application of prin- 
ciples, simliar to those in the plaintifE's sec- 
ond and corrected specifications. The lever 
applied on the top part of the stove, which 
several of the witnesses speak of, as an 
improvement on Stanley's Invention, w^as 
subsequently applied; and was done to 
evade Stanley's patent, as some of the wit- 
nesses expressly state. If It was, hi the 
language of the witnesses, an improvement 
upon Stanley's plan, of course, it must have 
been subsequent to it. The juiy were in- 
structed that a mere formal difference can 
not be protected by a patent. That the dif- 
ference must be substantial; and that, if 
they shall find that a stove w^as in use prior 
to the plaintiff's invention, substantially like 
his, he can claim no exclusive right under 
his patent. There was, however, no such 
evidence before the jm-y; and, on this pai't 
of their verdict, there is no ground of com- 
plaint. 

But, It is contended, that the Invention 
must be shown to be of some utility; and 
that. In this respect, the plaintiff has failed. 

It was wholly unnecessary for the plaintiff 
to introduce any evidence to prove that which 
the defendant so repeatedly and publicly ad- 
mitted. In his advertisement of this stove, 
he speaks of it as one of the most useful inven- 
tions; and that, m the parts of the country 
where it had been introduced, it had super- 
seded all others. And, in addition to this, he 
states, that he has evidences of the great util- 
ity of the stove, from gentlemen of gi-eat re- 
spectability in our eastern cities; and he pub- 
lishes the certificates of more than twenty citi- 
zens of respectability in Cincinnati to the same 
effect. We are satisfied, therefore, that the 
verdict of the jury should not be set aside on 
any of the arguments urged, under the first | 
and fourth groimds assigned. 

The groirad that the court erred in excluding 
the copy from the books, as evidence, will be 
next considered. The counsel do not contend 
that the boolvs are, in themselves, evidence; 
but they insist that the copy fi-om them, at- 
tached to the deposition of the book-keeper, 
which he swears is a true copy, is made evi- 
dence by the counsel of the plaintiff. The 
counsel toi the plaintiff did not caU for the 
boolis, or aslc a single question in regard to 
their contents. How, then, has he made the 
books evidence? He admonished the book- 
keeper, some time before his deposition was 
taken, to be cautious in his statements, as there 
ivas some discrepancy in a deposition, or dep- 



ositions, which he had formerly given on the 
subject; and the counsel advised him to re- 
fresh his memory by a reference to the books. 
This does not make the books, or their con- 
tents, evidence in this cause; and, consequent- 
ly, the court, vei-y properly, excluded the above 
copy from the jury. 

The counsel insist that the damages are ex- 
cessive, and that, on this ground, a new trial 
should be granted. The damages assessed by 
the jury, being fifteen thousand dollars, arc 
large; and it is a subject of regi-et, that a less 
sum had not been foimd. But we must look 
into the evidence, and see whether the verdict 
is sustained by it. The depositions of Snyder, 
"Woodruff", and Roff, go the whole length of the 
verdict. And although the defendant's wit- 
nesses place a lower estimate on the number 
of stoves sold, yet they do not speak positive- 
ly; and, if tliey did, it was the province of the 
juiy to weigh the evidence. Where the evi- 
dence sustains the verdict, the court cannot say 
that tlie jury should have given greater weight 
to other parts of the testimony, which would 
have limited the damages assessed to a less 
sum. This verdict, though large, we cannot 
say Is against evidence, or, that it is not sup- 
ported by the evidence; and the motion for a 
new ti'ial is overruled, A motion, in arrest of 
judgment, has, also, been made and argued; 
and the ground is, that the plamtlff does not 
aver in his deelai-ation that he ever obtained 
a patent, or had an exclusive right to the stove, 
which was the subject matter of the contract. 
In the first count is stated, in the words of the 
agreement, that the plaintiff sold to the defend- 
ant the right of making and vending a stove, 
for which he claims a patent (which patent is 
not yet obtained) In the city of Cincinnati, &c., 
for which the defendant agreed to paj* five 
dollars for each stove that he should make and 
sell. The allegatiojis in the second and third 
counts, are substantially the same. The 
fouith count is for money had and received. 
A declaration Is a statement of facts, which, 
in law, gives the plaintiff' a right to recover. 
And, if a demurrer had been filed in this case, 
the only question would have been, does the 
statement of facts, in this declaration, give the 
plaintiff, in law, a right to recover. And we 
will first consider the question as if raised by 
demurrer. Suppose the plaintiff, on the trial, 
had, after proving the conti*aet, introduced evi- 
dence that, at the time the contract was en- 
tered Into, he did claim a patent right for the 
stove, and had here closed his evidence. Could 
he have recovered? If he could not recover 
on this evidence, can the declaration be sus- 
tained? It is materially defective, if, to lay 
tlie foundation of a recovery, the proof must 
go farther than the allegations it contains. 
This is, therefore, a safe and sm-e test of the 
goodness of the declaration. 

The plaintiff, on the tiial, did not stop, on 
showing that he claimed the patent right. 
This was, in fact, shown by the contract itself. 
But he gave his patent in evidence, and proved 
that he not only claimed a patent, but that he 
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Jiad obtained one, wMcli was the evidence of 
Jiis exclusive right. The declaration does not 
^ver that a patent had been otitained, nor that 
the exclusive right was vested in him. And 
if he did not possess the exclusive right, there 
was no sufficient consideration to support the 
-contract. It is an instrument not under seal, 
SLud does not, on its face, purport a considera- 
tion. 

We think the declaration is defective in not 
-containing the necessary averments; and if 
the question had heen raised by general de- 
murrer, the objection must have been fatal. 
But the point is brought to our consideration 
4jfter verdict, on a motion in arrest of judg- 
ment; and it is important to inquire, whether 
the defect is cured by the verdict. The stat- 
ute of jeofaile cures all defects of form, but a 
verdict often cures matters of substance. This 
is done by a legal intendment after verdict. 
Mr, Chitty (volume 1, PI. 712) says, that where 
there is any defect, imperfection, or omission, 
in any pleading, whether in substance' or form, 
wliich woxild have been a fatal objection upon 
•demurrer, yet if the issue joined be such as 
necessarily required, on the trial, proof of the 
facts defectively, or imperfectly stated, or 
omitted, and, without which it is not to be 
presumed that either the judge would direct 
the jury to give, or the jury would have given, 
the verdict, such defect, imperfection, or omis- 
sion, is cured by the verdict. 1 Saund. 228, 
u. 1. And again, he remarks, the expression, 
•eured by verdict, signifies that the court wiU, 
Jifter a verdict, presume, or intend, that the 
particular thing which appears to be defect- 
ively, or imperfectly stated, or omitted, in the 
pleading, was duly proved at the trial. And 
such intendment must arise, not merely from 
the verdict, but from the imited effect of the 
verdict, and the issue upon which such verdict 
was given, dn the one hand, the particular 
tiling which is presumed to have been proved, 
must always be such as can be implied from 
the allegations on the record, by fair and rea- 
sonable intendment. In illustration of this 
rule several cases are referred to, and, among 
■others, one from 2 Bing. 464. The plaintitf 
in an action of assumpsit stated, that he had 
retained the defendant, (who was an attorney,) 
to lay out seven hundred pounds in the pur- 
-chase of an annuity, and that the defendant 
promised to lay it out securely; that the platn- 
tiEf! delivered the money to the defendant ac- 
cordingly, but that the defendant laid it out on 
41 bad and insufficient security. After verdict, 
it was objected, on a writ of error, that no 
■consideration appeared in the declaration; that 
it was not averred that the promise was in 
-consideration of the retainer, nor that the re- 
tainer was for reward; but the court held that 
it was absolutely necessary, under the declara- 
tion, that the plaintiff should have proved, at 
the trial, that he had actually dehvered the 
money to the defendant, and that the latter 
had engaged to lay it out; that the delivery 
•of the money, for this purpose, was a sufficient 
-consideration to support the promise; and 
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that, although it was not expressly alleged in 
the declaration, it was, in fact, the consideration 
for the promise, the court would intend, after 
verdict, that such was the consideration. And 
so in the case under consideration. The dec- 
laration does not aver that the plaintiff had ob- 
tained a patent, or that the exclusive right was 
vested in him; but he states that he claimed 
a patent, and that the defendant possessed and 
enjoyed the right under the contract; and 
from these statements, and the issue that was 
maJe up, the court must presume that, on the 
trial, the exclusive right was proved to be in 
the plaintifE. The plaintifE's title was defect- 
ively set out, and, in such cases, after verdict, 
the court will presume that the facts showing 
the right were proved on the trial. This in- 
tendment, we think, is fau-ly presumed from 
the allegations on the record. 

As, in our opinion, the defect in the declara- 
tion is cured by the verdict, it is unnecessary 
to say any thing on the general count for mon- 
ey had and received. To recover, under tliat 
count, it is necessary to show that money 
has been received; but a jury might well in- 
fer the receipt of the money from the fact of 
the sale of the stoves. And, although the 
contract was special, yet, if it appear to be 
executed, and not open and subsisting, it is 
a well settled principle that the plaintiff 
may recover on the general count, for money 
had and received. If the action be brought 
for a breach of the contract, and it has not 
been put an end to, by the act of the party, 
the remedy is on the contract, and not. on 
the genei-al count. In this ease the plaintifE 
claims a right to recover only five dollars 
for each stove which the defendant has made 
and sold. He, therefore, goes for the money 
received, and not for damages for any other 
violation of the contract. 

The motion in arrest of judgment is over- 
ruled. 

[For another case involving this patent, see 
Stanley v. Hewitt, Case No. 13,285.] 
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STANLEY RULE & LEVEL 00. v. 
BAILEY. 

[14 Blatchf. 510; i 3 Ban. & A. 297-] 

Oircuit Court, D. Connecticut. June 21, 1878. 

Patents — Grant of Exclusive Right to Make 
ASD Ve^td — Action against Patentee for In- 
fringement—Contract— Bench PiANE. 

1. B., a patentee, granted to S. the exclu- 
sive right to make and vend the invention dur- 
ing the life of the patent, 'for a royalty. S. 
sued B., in equity, alleging that he was infring- 
ing the patent: Held, that, whether S. was a 
licensee or a grantee, he was suing B. on an 
infringement, and that the court had jurisdic- 
tion of the suit. 

2. The conditions in the instrument executed 
by B. to S. were held to be conditions subse- 
quent, and it was held that such right as 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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])assed to S. remained till a forfeiture was en- 
forced. 

3. The Tietor plane, covered by letters pat- 
ent granted to Leonard Bailey, December 12th, 
1870, is an iufrin^jement of the third and fourth 
flaims of the reissued letters patent granted 
to Leonard Bailey, June 22d, 1875, the original 
patent having been granted to him A\igust 6th, 
1S67. 

[This Twis a bill in equity by the Stanley 
Rule & Level Company against Leonard 
Bailey for the infringement of reissued let- 
ters patent No. G,49S, granted to defendant 
.Time 22, 1875, the original letters patent. No. 
(37,398, having been granted August G. 1SG7.] 

Charles E. Mitoliell and Benjamin P. 
Thurston, for plaintiff. 

William E. Simonds and Charles Levi 
"Woodbury, for defendant. 

SHIPilAX, District Judge. This is a bill 
in equity to restrain the defendant from an 
alleged infringement of the plaintiff's ex- 
clusive right to make and rend the bencb 
planes for which reissued letters patent No. 
0,498, dated June 22d, 1S75, were granted to 
the defendant. The original patent was dat- 
ed August Gth, 1867. The plaintiff is a Con- 
necticut corporation. The defendant is a 
citizen and inhabitant of the town of Hart- 
ford, in this district. On May 10th, 1SG9, the 
defendant, being then and now the owner of 
said reissued letters ijatent, granted, by in- 
strument in writing, to the plaintiff, "the 
exclusive right to malce and vend said planes, 
(spokeshaves and veneer scrapers,) on the 
conditions and for the considerations here- 
inafter specified, said right to continue dur- 
ing the life of the patents above referred to, 
or any extensions thereof; that said Stan- 
ley Rule and Level Company agree to make 
and keep on -hand a sufficient stock of said 
planes, (spokeshaves and veneer scrapers,) 
to supply all demands for the same, and to 
use diligence in the sale of them at their 
warehouses, to keep an accurate account of 
all sales made of said planes, (spokeshaves 
and veneer scrapers,) and to pay to said 
Leonard Bailey, his heirs, executors, or ad- 
ministrators, the sum of five per cent, on the 
prime cost of manufaetiu-ing said planes," 
&c., as a royalty for said exclusive use, to 
render an account of sales once in six 
montlis, and to pay such royalty within thir- 
ty days after the date of the semi-annual ac- 
counts. If the patentee should make any 
improvements upon said planes, the plain- 
tiff had the right to use the improvements 
upon the same terms as hereinbefore ex- 
pressed, and without additional royalty. The 
bill alleges, that, by virtue of this agreement, 
the plaintiff became the equitable owner of 
the reissued patent, and that the defendant 
is infringing its exclusive right by the man- 
ufacture and sale, in large numbers, without 
its permission, of planes made according to 
and containing the patented invention, or 
material and substantial parts thereof. 

It is agreed, that the defendant is estop- 



ped to deny the novelty of said patented in- 
vention. He admits, in his answer, his title 
to the letters patent, and that he entered 
into said agreement, and that he has made 
and sold planes called the "Victor plane," 
but denies that they are an infringement of" 
the reisstied patent. The answer alleges, 
that the plaintiff has violated its agreements 
and has, therefore, no right to have the aid 
of a court of equity against the defendant- 
By amendments allowed when the case was. 
argued, this general averment was made 
definite and explicit. Further time was not 
asked in which to take additional testimony- 
It is not necessaiy, in this case, the pat- 
entee and legal owner of the patent being 
the alleged infringer, to determine whether, 
under the recited agreement, the plaintiff is 
the grantee of such an exclusive right that 
it can bring suit in its own name alone 
against strangers who are infringers, or is, 
as is claimed by the defendant, merely a 
licensee. In this case, the patentee is tlie 
alleged infringer, and the circuit court has 
.im-isdiction of the cause, whether the plain- 
tiff is grantee or licensee, "^'lien the pat- 
entee has infringed his license, and, while 
holding the legal title to the patent in trust 
for his licensee, has been faithless to his 
trust, ''courts of equity are always o])en to 
the relief of such a wrong. This wrong is 
an infringement. Its redress involves a suit,, 
therefore, arising under the patent laws, 
and of that suit the circuit court has juris- 
diction." Littlefield v. Perrv, 21 \"\'all. [K8 
U. S.] 205, 223. 

It is objected, by the defendant, that the- 
bill is defective, inasmuch as the exclusive 
grant or license was granted imder certain, 
conditions, and it is not affix'matively aver- 
red that the plaintiff has kept and fulfilled 
the conditions, and thus has a continuing 
right to the enjoyment of the license. As- 
suming that tlie terms and considerations: 
of the agreement, in regard to the exet'cise 
of diligence in the sale of the planes, and" 
in regard to the payment of royalties, were- 
conditions, and that, for the non-payment,, 
or other non-performance a forfeiture might 
be enforced, as for condition broken, the- 
conditions were plainly conditions subse- 
quent, and, until a forfeiture is enfoi-ced, 
the right or title which had theretofore- 
vested remains in the licensee. IJttlefleld 
V. Perry, 21 "Wall. [88 U. S.] 205. In this 
case, no notice had been given by the de- 
fendant, before the date of the suit, of any 
intention to claim a forfeiture. 

The substantial question in tlie case is 
that of infringement, and the decision of 
this question depends much upon the con- 
struction which shall be given to the i-eis- 
sued patent in view of the state of the art 
at the time of the invention. The portioB 
of the invention which is in controversy re- 
lates to the means of adjustment to its 
work, of the plane iron, in a bench plane 
having double irons, or a compound plane 
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iron. A couipound plane iron, -wlucli is an 
old device, consists of tlie cuttinj? iron, and 
an upper cap iron, or break iron, -\vliieh 
does not cut, but, by its bevel edge, curas 
and breaks the sbaving, so that it shall 
not run into the fibre of the wood. The 
cutting iron is thus allowed to make a 
smooth cut. Speaking very generally, the 
two irons arc united hy means of a screw, 
one iron or the other having a longitudinal 
slot, so that the relation of the cutter to 
the cap iron may be changed when the 
cutter is worn away by use. The means 
of adjustment are for the purpose of ad- 
justing the i)lane iron to its work upon the 
wood, in accordance with the desire of the 
workman to make a deep or shallow cut. 

Two planes are i-eferred to as showing 
the existing state of the art prior to the in- 
vention of the plane of 1867. One was an 
invention of Mr. Bailey, patented in 1858. 
In this plane, the two irons were united by 
a screw, before being inserted in the stock. 
The plane iron had a centiuUy located, 
longitudinal slot, with a circular enlarged 
orifice at its upper end. The cap iron had 
a broad-headed clamp screw, the diameter 
of the head of the screw being greater than 
the width of the slot, while it was small 
enough to pass through the orifice at the 
upper end of the slot The double iron 
was firmly secured in the stock by a cap 
lever. Thus the two irons can be adjusted 
to each other before being inserted in the 
stock, and are detachable from the stock, 
when united. This is the ordinaiy, and an 
old, form of compound plane iron. In such 
a double iron the screw is substantially a 
part of the cap plate. The plane iron was 
adjusted by the motion of a travelling seat 
or bed, which was attached to the stock, 
the travelling seat being moved to and from 
the throat of the plane by a lever. 

The Hunt plane of 1860 had a compound 
plane iron, not detachable from the stock, 
when united. The two irons could not be 
fastened together, or firmly adjusted, rela- 
tively to each other, before being inserted 
in the stock. When placed in the stock, 
tliey were both fastened by a screw to a 
moving slide, which was a part of the stock. 
The plane iron was adjusted to its work 
by a screw mechanism opei-atiug upon the 
moving slide or seat. 

The invention of 1SG7 discarded a travel- 
ling seat or slide, and an adjustment of 
the plane iron by means of frictional con- 
tact between itself and the travelling seat, 
as in the plane of 1838. It connected the 
adjusting mechanism directly with the cap 
plate. The compound plane iron of the 
patent of ISoS, that is to say, one in which 
the double irons were adjustably united be- 
fore being inserted in the stock, was q.<\- 
justcd by means of a bent lever attached 
to the stock, and connected with the cap 
plate, and operated by screw mechanism. 
Overlying the longitudinal slot in the plane 



iron was a mortise in the cap iron. One 
end of the lever entered into the mortise, 
and, as the lever was moved, it positively 
and directly operated upon the cap iron, 
and moved forwai'd and downward both 
cap iron and plane iron, which were clamp- 
ed together and formed a compound plane 
iron. The invention consisted of the ad- 
justment of the plane iron in the ordinary 
compound plane iron, by means of a lever 
and screw, or equivalent mechanism, which 
was ijositively connected with the cap iron 
at a point always the same, and acting .up- 
on the plane iron immediately through the 
cap plate thus connected with the lever. 
Adjustment through a ti-avelling seat and 
its contact with the compound plane iron 
was abandoned, and adjustment was ef- 
fected by a lever and screw, or its equiva- 
lent, positively acting upon the cap plate. 
The patentee caused his lever to act upon 
the cap plate through a mortise in the 
plate, aiodifications of this method of con- 
necting the adjusting mechanism with the 
cap plate could easily be suggested by me- 
chanical skill, which would not vaiy the 
principle of the invention. If the lever 
should be connected with the cap plate up- 
on its under face, or should be connected 
by a pin which was attached to the plate 
and extended through the slot, the princi- 
ple of the invention would be unchanged. 
Equivalent mechanism, known at the date 
of the invention, which accomplished in the 
same way, and by the same mechanical 
means, the same result of adjustment by 
its direct and positive action upon the cap 
iron at a point always the same, the plane 

[Drawing of reissued patent No. 6,498, granted 
June 22, 1875, to L. Bailey, published from 
the records of the United States patent of- 
fice.] 
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iron haviug vai-iable relations Tvith tlie cap 
plate, and thus with the adjusting meelian- 
ism, is protected by tlie patent. 

The third claim of the reissue, is for "the 
■combination of the nut n, lever m, and 
plate h, T\'ith the plane iron, substantially 
as described." The foui-th claim is for "the 
<*ombiuation of the plane iron, plate h, (cap 
plate,) and lever m, substantially as de- 
scribed." Construed in connection with the 
descriptive pai-t of the specification, and in 
view of the state of the art, the fourth 
■claim is for the combination, substantially 
as described, of the cutter iron and cap 
iron, adjustably united by a screw in the 
■cap iron to the plane iron, (being the ordi- 
nary compound plane iron,) and the lever 
operating, by positive connection with the 
cap iron, to adjust the cutting iron up and 
■down between the same limits as tliose in 
which the cap iron can move. 

The infringing device, called the "Victor 
plane," was patented to Leonard Bailey, 
December 12th, 1876. It has the compound 
plane iron of the Bailey patent of 1858, and 
substantially the double iron of the patent 
of 1867, with the exception that there is no 
mortise in the cap iron. The plane iron is 
adjusted by means of a gear wheel, carry- 
ing a crank pin, and secured to the stock 
by means of a short shaft The crank pin 
is connected to a pitman which moves for- 
ward and backward, and has at its lower 
ond a circular orifice for receiving the broad 
head of the screw which clamps the cap 
iron and plane iron together. Power ap- 
plied to the gear wheel moves the crank 
pin and pitman, and, consequently, the 
screw head, which is a part of the cap 
plate. The cap plate is adjustably united 
to the cutting bit by the friction of the 
screw head, and through the cap plate the 
■cutting iron is moved. The impulse is not 
directly imparted to the cutting bit, which 
receives its impulse because it is clamped 
through the slot, by the screw, to the cap 
plate. The adjusting device is positively 
connected with the cap plate and adjusta- 
bly connected with the plane iron, the cap 
plate and plane iron are kept in contact 
with each other by the strong clamp of the 
screw head, and motion is imparted to the 
plane iron by means of the positive connec- 
tion of tlie adjusting mechanism with the 
cap plate. As stated by the plaintiff's ex- 
pert, "in the Victor plane, the impulse of 
the adjusting device is imparted, through 
the medium of the cap plate, by a mere in- 
version of the parts shown in the Bailey re- 
issued patent, that is to say, in the Victor 
plane the screw is a part of the cap iron, 
and forms a projection thereon, extending 
through the slot in the plane iron, and in- 
to a mortise in the adjusting device, where- 
as, in the reissued patent, a projection on 
the adjusting device extends up through a 
slot in the plane iron into a mortise in the 
cap iron; and, in both devices, the result 



is precisely the same, to wit, the adjust- 
ment of the plane iron through the medium 
of the cap plate." 

It is obvious, that the Victor plane is not 
the Bailey plane of 1858, neither is it a re- 
production of the Hunt piano of 1860. In 
that plane, the adjusting device was at- 
tached to a travelling bed; and, further- 
more, while the Hunt plane has a com- 
pound plane ii-on, it has not the compound 
iron of the three Bailey planes. The Hunt 
plane has a compound plane iron in which 
the two irons cannot be united before they 
ai-e inserted in the stock. This peculiarity 
made this plane practically unsuccessful, 
and, although, theoretically, the Bailey in- 
vention may be attached to the Hunt plane, 
I do not believe that, practically, such a 
combination would be successful. 

The adjusting mechanism of the Victor 
plane is a well known equivalent for the 
lever and screw of the Bailey plane of 18(57. 

The defendant claims that the plaintiff 
has violated its agreement, in not using due 
diligence to sell the Bailey planes, and in de- 
voting its time and attention improperly to 
a sale of a competing plane. The testimony 
shows that this averment is not at all sus- 
tained by the facts. 

Let there be a decree for an injunction 
and an account, in respect to the third and 
fourth claims of the patent. 



Case No. 13,288. 

STANLEY RULE & LEVEL 00. v. DAVIS.i 

Circuit Court. D. Connecticut. 1877. 

Pate.n-ts—Astictpatiox— Excessive Breadth op 
Clai.m — Spirit Levels. 
[The Hosmer patent of November 11, 1862, 
for an improved mode of adjusting the spirit 
vials in the stocks of spirit levels, held void, be- 
cause the claim is so broad as to cover various 
prior constructions, and because, if tliere was 
any patentable invention, it was not definitely 
distinguishable from that which was claimed 
without right.] 

[This was a bill by the Stanley Rule & 
Level Company against Leonard L. Davis, for 
infringement of a patent relating to spix-it 
levels.] 

Charles B. MitcheU, for plaintiff. 
A. L. Soule, for defendant. 



SHIPMAN, Disti-ict Judge. This is a bill 
in equity to restrain the defendant from an 
infringement of letters patent [No. 89,906], 
which were granted to Thomas N. Hosmei-, 
dated November 11, 1862, for an improvement 
in spirit levels, and which patent was duly 
assigned to the plaintiff on October 16, 1871. 
The important question in the case is as to 
the validity of the patent. If the patent is 
valid, there is a manifest infringement by 
the defendant. The material portion of the 
specification is as follows: "This invention 
relates to an improved mode of securing and 

1 [Not previously reported.] 
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[Drawinff of patent No. 39,906, granted Nov. J 
11, 1862, to T. N. Hosmer; published from 
the records of the United States patent of- 
fice.] 




adjusting the glass spirit bulbs or vials in 
the stock of the implement, whereby the 
bulbs or vials may be very readily replaced if 
broken, and when fitted in the stock, capable 
of being adjusted in proper position, so that 
it may answer the purpose for which they 
are designed. To enable those skilled in the 
art to fully understand and construct my in- 
vention, I will proceed to describe it: 

"A represents a rectangular block of wood 
of any proper dimensions, and having a rec- 
tangular bar opening or mortise in its upper 



surface, in which an oblong metal box is- 
fitted and secured at one end by a hinge or 
joint. The opposite end of this box is retain- 
ed in proper position by a screw, which 
passes through a plate on the upper surface 
of the box, and which serves as a cover for 
the opening or mortise, the screw passing 
through a hole in a projection at the end of 
the box, said hole being provided with a fe- 
male screw. Within the box the spirit bulb 
or vial is placed, and secured in position by 
being imbedded in plaster of Paris, as usual. 
The bulb or vial is adjusted perfectly parallel 
with the bottom of the block by turning the 
s.crew, and said bulb or vial, when thus ad- 
justed in the block, forms, in connection 
therewith, what is commonly termed a 'spirit 
level.' In case of any inaccuracy in the 
position of the bulb or vial, or in the block, 
it will be seen that the bulb or vial, by ad- 
justing the screw, may always be kept in 
proper relative position with the under side 
of the stock; and, in case the bulb or vial 
should be broken, it may be readily replaced 
by a new one, and the latter adjusted in 
proper position without any. difficulty what- 
ever. This result is not attained by the 
ordinary spirit levels, which have their bulbs 
or vials permanently secured in them, and 
require to be adjusted by a mechanic, or one 
skilled in the art" The claim is: "The se- 
curing of the glass spirit bulbs or vials of 
spirit levels, plumbs, grading implements. 
&c., in their stocks or blocks, by having 
the boxes in which said bulbs or vials are 
placed fitted in recesses in the stocks or 
blocks on a hinge, screw, or pivot, and ad- 
justed and secured in proper position by a 
screw, substantially as herein set forth." 
The invention relates to the ordinary carpen- 
ter's level, in which the box containing the 
bulb glass is fitted in a recessed stock. The 
obvious idea of the inventor was to make 
an improvement upon the levels formerly in 
use, which had their bulbs or vials perma- 
nently secured in stocks, and which could 
not be adjusted except by a displacement of 
the vial, or an alteration of the stock, and 
to accomplish this improvement by having 
the box which contained the bubble glass 
fitted xipon a hinge, screw, or pivot, and ad- 
justable by means of a screw, so that the 
position of the bubble glass can always be 
regulated at pleasure. 

It is clearly proved that, prior to Hosmer's 
invention, levels were made by Daniel Davis, 
with the bulb fastened in boxes, and secured 
in a recess in the stock by a screw, at one 
end, acting as a hinge or pivot, and a screw 
with a spiral spring at the other end, acting 
as an adjuster; and that levels had also been 
made by one Deane, with the bulbs fastened 
in boxes, and secured in a recess in the stock 
by screws, with spiral springs at "each end. 
either screw acting in securing or adjusting 
the bulb, as occasion might require. These two 
levels are unpatented. So far as the means 
by which adjustability of the bubble case 
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V is obtained, the three levels are substantially 
alike. The bubble case is adjusted in proper 
position, in the patented instrument, by a 
screw passing through a hole at one end of 
the box, which screw acts -upon a hinge or 
pivot at the other end. In each of the other 
levels, the adjusting device is a screw with 
a spiral spring, and the box is fitted in the 
recess, at the other cud. upon a screw, which 
is the equivalent of the binge or pivot of 
the Hosmer level, and is recognized as such 
in the patent. It is admitted by the plaintiff 
that, if the Deane or Davis level had been 
patented, the Hosmer IcA'el woiild have beeii 
tributary to such patent; but it is contended 
that the Hosmer level is an improvement up- 
on its predecessors, and therefore is a pat- 
entable invention. The claim of the patent 
docs not specify the improvement, but is 
broad enough to include every bubble glass 
iitted in a recessed stock upon a hinge, screw, 
or pivot, and adjusted by a screw which 
operates substantially like the patented in- 
vention; and if this methcd of making levels, 
whereby the bulbs may be replaced or ad- 
justed, had been in fact invented by Hos- 
mer, he could properly have made such a 
claim. But the invention which is stated in 
the claim was anticipated by others. 

The difference between the Deane or 
Davis level and the Hosmer level consists in 
this: that in the impatented levels the 
screws which regulate the bubble case per- 
form also the office of securing the face plate 
of the box to the stock. In the Hosmer level, 
tlie face plate is secured to the stock, and 
the regulating screw is a separate and inde- 
pendent screw. In other words, in the Hos- 
mer level, the face plate is fixed, and in the 
Deane and Davis levels the face plate is 
movable. The fixed face plate also involves 
the necessity of a change of location of the 
regulating screw, which in the patented in- 
strument, passes thi-ough the face plate in a 
projection at the end of the box. 

It is claimed by the plaintiff that the fixed 
face plate is a manifest improvement upon 
the pre-existing levels which have been men- 
tioned, and that an essential part of the in- 
vention consisted in passing the adjusting 
screw through such a plate, and in a pro- 
jection at the end of the box. It may be true 
that the fixed face plate is an improvement, 
not in respect to the general method, by 
which adjustability is produced, which, as 
has been said, is siibstantially alike in the 
three levels, but in the instrument as a whole; 
and without undertaking to decide a question 
which is immaterial in the present case, I 
think it might be shown, that, in consequence 
of the fixedness of the face plate the Hosmer 
level is an article more convenient, more dur- 
able, and less liable to need repair, than the 
Deane or- Davis level. But the level which 
was manufactured by J. & H. 11. Pool in the 
year 1830, and which has been since made and 
sold by H. S. Delano, of Easton, Mass., con- 
sists of a bulb box, with a fixed face plate, 



fastened to the stock by a hinge at one end, 
and adjusted by a screw passing through 
the arm of the bulb box into a female screw 
in the wood of the stock. This bulb box was 
placed upon the stock, and the whole instru- 
ment is like the plaintiff's level, except that 
the latter is placed in a recessed stock. The 
patented invention (if invention there was, 
and not a mere change of location, producing 
no new result) consisted in placing the Tool 
device in a recessed stock, and thus -was 
simply a combination of the fixed face plate 
of the Pool level, its adjusting screw and 
hinge, and the old recessed stock. There is. 
however, no mention of this combination, nor 
of the actual invention, in the specification 
or in the claim. The claim ig broader than 
the invention, and does not distinguish be- 
tween what is old and what is new. If any 
part could be rightfully claimed, it is not 
"definitely distinguishable"' from the part 
which is claimed without right. Hill v. 
Thompson, 3 Her. 629; Evans v. Eaton, 7 
Wheat. [20 U. S.] SoG; Rumford Chemical 
"\^'orks V. Lauor [Case No. 12,133]. The bill 
should be dismissed. 



Case Wo. 13,289. 

STANLEY WORKS v. SAIIGEXT et al. 

[S Blatchf. 344; i 4 Fish. Psit.*bas. 443; Mcrw. 
Pat. Iiiv. IIC.I 

Cirt-uit Court, D. Connoetieut April 25, 1871. 

Pate.n'ts — VAi.iDrrr — Axticipatiox— Utility. 

1. The letters patent gi-antod to Williani H. 
Hart. July 4th, 18G5. for an improvement in 
door or shutter bolts, are valid. 

2. The invention covered by th.at patent con- 
siste in making the barrel in wliich the bolt 
slides of one long piece of sheet metal, with 
prongs passing through holes in tlie plate, by 
-which it is riveted to the plate itself. 

3. Such invention is not antedated by a 
wrought-iron bolt, in which tlie main barrel was 
short, and there was an additional barrel, a.s a 
guide, near the staple, both of the barrels being 
secured to the main plate by flanges riveted to 
it. 

4. Nor is it antedated by a wrought-iron bolt, 
in which the main barrel consisto<l of foui- 
pieces of metal, and there was a fifth piece of 
metal for a guide, although the barrels were 
riveted by prongs to the main plate. 

.5. Nor is it antedated by a east-iron bolt, in 
which the barrel and the plate are cast in one 
solid piece, the flanges of the barrel forming 
the plate and the under side being open. 

6. The result of the ne^v organization of the 
common door-bolt, in this case, was considerabh' 
and useful, the new article had super.seded tlie 
old ones in the market, and it coiijd be manu- 
factured with less expense. It was, therefore, 
held to be sufiieiently new and original to sup- 
port a patent. 

[Cited in Jlonce v. Adams, Case No. ri,70."): 
Washburn & Moen Manuf'g Co. v. Haisb, 
4 Ped. 908; Simmonds v. Morrison, 44 Fed. 
761.] 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq.. 
and here compiled and reprinted by permission. 
The syllabus and opinion 'are from 8 Blatchf. 
344, and the statement is from 4 Fish. Pat. 
Cas. 443.] 
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£Drawing of oateat No. 4S,o5o, granted July 
4, 1865, to "W. H. Havt; published from the 
records of the United States patent office.] 




[This -was a bill iu equity filed to restrain 
the defendants from infringing letters pat- 
ent [No. 48,555] for "improvement iu door 
bolt," granted to William H. Hart, July 4, 
ISG5, and assigned to complainants. The 
claim of the patent "svas as follows: "Mail- 
ing the barrel of a door or shutter bolt of 
one piece of sheet-metal, punched, formed, 
and seciu-ed to the plate d, substantially as 
described."] 2 

Charles E. :jlitchell and Benjamin IT. 
Thurston, for plaintiffs. 
John S. Beach, for defendants. 

SHIPMAN, District Judge. The parties iu 
this case are both corporations. The plain- 
tiffs are the owners of a patent for ,an al- 
leged new and useful improvement in door 
or shutter bolts, and have brought their 
bill against the defendants, alleging an in- 
fringement by the latter, and praying for an 
injunction and an account. The patent was 
originally issued to one William H. Hart, on 
the 4th of July, 1SG5, and passed to the plain- 
tiffs by assignment. 

The specification does not describe the 
invention with the greatest precision, but the 
im'entiou itself is so simple, that there is 
no difficulty in understanding it. It consists, 
as I understand it, in making the barrel iu 
which the bolt slides, of one piece of sheet 
metal, with prongs passing through holes 
in the plate, bj' which it is riveted to the 
plate itself. The defendants claim that there 
is no noveltj' in this device, or. at least, none 
worthy of being dignified with the name of 
invention. They i>roduce two wrought iron 
bolts, which, they insist, antedate the inven- 

2 [From 4 Fish. Pat. Cas. 443.] 



tion of Hart The barrel proper on these 
bolts, produced in evidence by the defend- 
ants, is short, and, to secure firmness and 
accurate movement of the bolt into the 
catch-piece or staple, a guide, or short addi- 
tional barrel, is placed at the end of the 
plate nearest the catch-piece or staple. But 
the main barrel, and the guide, or short bar- 
rel, are both secured to the main plate by 
flanges riveted to the latter. On the other 
hand, the barrel on the plaintiffs' bolt con- 
sists of one long piece of sheet metal, ex- 
tending nearly the entire length of the plate, 
with prongs passing through the latter, by 
which both are firmly riveted together. No 
additional short barrel or guide . Is neces- 
saiy. To this extent the invention of Hart 
is clearly new. It is true, that the wrought 
iron bolts of English manufacture, which 
were in use before Hart's invention, had 
barrels riveted by prongs to the main plate; 
but, iu everj' instance, the main ban-el was 
short, or, rather, it consisted of three short 
guides or staples, within which the bolt 
moved, one of them being cut open at the 
top, for the knob .of the bolt to pass through, 
as the bolt Avas advanced or retracted. In 
these English bolts, therefore, the barrel 
proper, if it can be so called, consisted of 
four pieces of metal; and, in addition to 
these, a fifth piece constituted the guide or 
short barrel near the forward end of the 
main plate. They are, therefore, widely dif- 
ferent, iu construction, from Hart's inven- 
tion. 

The cast iron bolts exhibited on the hear- 
ing were equally dissimilar. It is true, that 
the form of the barrel, when viewed from 
the upper or outer side, resembles Hart's, 
but that and the plate are cast in one solid 
piece. Indeed, the plate is nothing more 
than flanges of the barrel, by ■\\iiich the lat- 
ter is fastened to the door or shutter. The 
under side is entirely open. The whole thing 
is clumsy and uulike the bolt of the plain- 
tiffs. 

Utility is not an infallible test of original- 
ity. The patent law requires a thing to be 
new as well as useful, in order to entitle it 
to the protection of the statute. To be new, 
in the sense of the act it must be the* 
product of original thought or inventive skill, 
and not a mere formal and meclianieal 
change of what was old and well known. 
But the effect produced by a change is often 
an appropriate, though not a controlling, 
consideration in determining the character 
of the change itself. In this ease, the result 
of what may not improperly be called the 
new organization of the common door bolt 
by Hart, was both considerable and use- 
ful. The evidence abundantly shows, that 
the new avticle, to a great extent, super- 
seded the old ones in the market. It can be 
manufactured with less expense. It is, cer- 
tainly, a much more neat and compact ar- 
ticle than any in prior use. An inspection 
of his new bolt, in contrast with thi old 
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ones produced at tlie liearing, clearly shows, 
in my judgment, that these advantages re- 
sulted from the changes made by Hart, and 
claimed in his specification; and, though 
this reconstruction of a well-known article 
shows no very brilliant inventive skill, yet 
I think, it is sufficiently new and original to 
support the patent. 

An injunction must, therefore, issue, as 
the infringement is conceded, and a refer- 
ence be made to a master to take and state 
an account. 



STANNARD (BLACKBURN v.). 
No. 1,468. 



See Case 



Case ITo. 13,S90. 

STANNARD v. The JOHN HART. 

[Cited in The Richard Doane. Case No. 11,- 
705. Nowhere reported; opinion not now acces- 
sible.] 

Case No. 13,S91. 

STANNICK V. The FRIENDSHIP. 

[Bee, 40.] 1 

District Court, D. Soutli Carolina. Aug. 18, 
1794. 

Neutkality Laws— Foreign Commission— Vessel, 

Akmed and Fitted Oct in This Cocxtrt 

—Right to Bring in Prizes. 

A French armed ship, duly commissioned, 
but fitted out hero, may bring in and carry away 
her prizes, without being subject to the juris- 
diction of this court. 

In admiralty. 

BEE, District Judge. The libel states that 
this ship, belonging to British subje(*ts, Avas 
captured on the high seas on the 20th June 
last by the privateer schooner Montague, 
and brought into Charleston. That said 
schooner was formerly called the Robert, is 
American built, wholly fitted for war in 
this port, and despatched from hence on a 
ei-uise, without having any legal commis- 
sion: conti-ary to the laws of the United 
States, and to the regulations established by 
the president; and contraiy also to the law 
of nations, «S:c. Libel denies that any com- 
mission issued to a vessel thus equipped 
could be legal, as against nations at peace 
with the United States. It sets forth an 
equipping in this port by taking ofC quarter 
deck, cutting port holes, and arming with 
fourteen carriage guns. It states that she 
was officered and manned here, and sailed 
from hence on the 4th llarch last, on a 
cruise, and returned on the 2Gth April fol- 
lowing, as a French privateer, without hav- 
ing in the meantime entered any port or 
place within the jurisdiction of France. Res- 
titution is prayed of the Friendship and ear- 
go, with damages. The regulations of the 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 



executive of the United States respecting the 
equipment in our ports of vessels belonging 
to foreign powers are filed with the libel as 
an exhibit. 

A plea to the jurisdiction of the court ha.s 
been put in, and it alleges that at the time 
of this capture, the schooner was, and now 
is, duly commissioned by the French repub- 
lic; that she was legally fitted out, belongs 
to French citizens, and authorized to cruise 
against the enemies of France. That by the 
law of nations, the treaty with France, and 
the sixth section of the act of congress of 
5th June last [1 Stat. 384], this court is pre- 
cluded from holding plea of the present mat- 
ter. With the plea are filed, as exhibits, a 
copy of the commission to La Jlontagne, 
registered on the 2.jth March last, and a 
condemnation of the schooner Robert as 
French property, at Nassau in New-Provi- 
dence, on the 26th July, 179.3. This sentence 
is conclusive against any pretence that this 
schooner was American i)ropei-ty; beeaiise 
by the revenue laws of the United States, 
she could never become such. But it is con- 
tended that this case is like that of Janson 
v. Yrow Christina JIagdalena [Case No. 7.- 
21G], and must be decided upon the same 
principles. But the law there laid down, 
and supported by 1 Yatt. Law Nat. 144, 5, 
and 2 Vatt. Law Nat. 7, S, is that if a neu- 
tral nation grants the privilege of equip- 
ment in her ports to one belligerent, she 
must grant it to another; by treaty with 
France, no citizen of the United Netherlands 
could have been allowed to arm against her; 
of course, the mle of neutrality required that 
France should not arm in our poi'ts against 
the Dutch. The onlj- feature in this case re- 
sembling that of .Tansen v. Yrow Christina 
Magdalena [supi'a], is that both privateers 
were originally fitted out here. There the 
equipment was made by American citizens; 
here the property is French, and the com- 
mission expresses an arming for her own 
commercial protection, as well as for the 
purpose of cruising against enemies of 
France. This brings her within the veiy 
regulations relied tipon by the lebellants, the 
fifth clause of which allows that any ves- 
sels of France of a doubtful character, as 
being calculated for commerce or war, may 
be equipped in our ports. The sixth clause 
excludes from this privilege all powers at 
war with Fi-ance, and seems thereby tacitly 
to admit that such French vessels might ami 
here. The officei-s of the customs appear to 
have thus distinguished, for they have given 
no notice of the equipment of the Montague 
to the governor, or district attorney, which 
the instructions say they shall do, in case 
of any contravention thereof. If this be so. 
shall the subsequent commission lessen a 
i-ight to capture? I think not. If, indeed, 
the capture had been made before the com- 
mission was received, a question might have 
arisen between the captors and their sover- 
eign, the latter of whom might, perhaps, 
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, have claimed. Much stress has been laid 
upon the date of this commission. It is- 
sued from the marine office in France on the 
5th December last, was examined and cer- 
tified by the governor of Guadaloupe on the 
10th of March (six days after the schooner 
sailed from hence), and registered at Point- 
a,-Peti-e on the 2oth of March. This was 
twenty-one days after the sailing from 
Charleston, and gives sufficient time for re- 
ceiving the commission at Point-^-Petre, pre- 
viously to the capture of the ship Friend- 

• ship, on the 26th of June following. In Jan- 
sen V. Trow Christina Magdalena [supra], 
our treaty with Holland was infringed; and 
though, by the law of nations, the bringing 
infra, prsesidia of a neutral nation might 
justify restitution in any case, yet our treaty 
with France (17th article) has expressly al- 
tered that law in cases like the present, 
where the commission was granted in a 
French port to French citizens. 

Upon full consideration of the pleadings, 
arguments, and evidence of this ease, I am 
of opinion that the libel must be dismissed. 



Mr. Stansbury, for plaintifC. 
Mr. Taylor, for defendant. 
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Case MTo. 13,292. 

STANSBURY v. TAGGAHT. 

[3 McLean, 457.] i 

Circuit Court, D. Ohio. July, 1844. 

Vendor and Pdbchasbb — Defect in Titi.b — 
Right to Withhold Purchase Mosey — Notice 
— cl/atsi fok coxvetasce — adverse posses- 
SION— TaX Title. 

1. A purchaser of land, with a full knowledge 
of the title and of certain pretended claims, 
who receives a deed, cannot withhold a part 
of the purchase money on account of the -al- 
leged defect. 

2. He must seek redress on the warranty, 
sliould he suffer damage by the adverse claim. 

3. Until the adverse claim sliall he estab- 
lished, there is no ground to injoin the re- 
covery of the purchase money. 

4. Where a purchase is made of land to he 
paid for in carpenter's work, the deed to he 
made when the work was done, until the work 
is done, there is no ground on wliich to claim 
a conveyance, 

5. A possession under sucli a purchase with- 
out deed cannot, by lapse of time, ripen into a 
title. 

6. The purchaser's possession is the posses- 
sion of the vendor, the same as landlord and 
tenant. 

7. But possession under a deed is adverse. 

8. The nature of tlic possession is always as- 
certained, when the statute or lapse of time 
is pleaded. 

9. A tax title is utterly void, if the land he 
sold in a wrong name, under a wrong assess- 
ment. 

In equity. 

1 fReported by Hon. .Tohn McLean, Circuit 
Justice.] 

22fex).cas. — 67 



OPINION OF THE COURT. This is an 
injunction bill, in which the complainant asks 
that certain incumbrances paid off by him, 
on a ti'act of land purchased from the defend- 
ant, shall be set off against a judgment for 
the purchase money. In the action at law 
(Taggart v. Stanbery [Case No. 13,724]), the 
complainant set up the same matters in de- 
fence, but the com't held that, as the defend- 
ant Stanbery had accepted a deed for the 
land, with a full knowledge of the alleged 
incumbrances, and having long been in posses- 
sion, he could not set up this defence in an 
action for the consideration money. The main 
facts in the present case are not dissimilar 
to those in the case at law. In 1830, one Gra- 
ham purchased from Cadwallader Wallace, 
the agent of the defendant, a tract of land. 
The complainant purchased Graham's interest, 
and became responsible for the payment of 
the purchase money. In his letter to Wallace, 
the agent, the 26th March, 1833. the complain- 
ant says, **Having purchased from Mr. Graham 
his right, I am authorised to receive a deed 
for lot 4, upon my paying $401 67, with in- 
terest." &c.; "and this I am willing to pay on 
receiving a good title to the land." He further 
remarks, that "on the 27th November, 1809, 
Alexander M'liaughlin made an agreement for 
the sale of the land with Lemuel KJrkland, 
who shortly after took possession, and has 
held possession ever since. And although he 
does not pretend that he has performed the 
work mentioned in the contract, or that he has 
paid any money to M'Laughlin, or to any 
other person, he now claims the land as his 
own," &c. "Kirkland's chief reliance is upon 
his peaceable possession of twenty-three 
years;" and he remarks, "I am of opinion, 
that neither the statute of limitations, or the 
tax sale, will protect Kirkland against tlie 
claim of the true owner of the land. But from 
the time which has elapsed since the date of 
the contract, the law may raise a presumption 
that the contract has been complied with." 
But he says, "I am nevertheless willing to pay 
the money due on ^-our contract with Graham, 
.and 'receive a general warranty deed; or I 
will take a quit claim, pay one half of the 
money due, and run all risks." He proposed 
to institute a suit for tlie recovery of the land, 
and if he should fail, he presumes "that he 
shall have no difficulty in obtaining the repay- 
ment of the money, interest, &c., from the 
grantor," 

In his letter to the agent, dated IGth July, 
1S33, he says, "It will be very difficult to 
get along with an ejectment in the name of 
Taggart, as the large pai-ehment deeds would 
have to be sent on to Philadelphia,'* &c.; 
and he suggests, that the difficulty would be 
obviated by executing a deed to him, and he 
gives a description of the property, which he 
requests may be inserted in the deed. By a let- 
ter, August 9th ensuing, the complainant re- 
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(luosts that the deed might be executed to his 
son, who would execute a mortgage to se- 
cure the payment of the purchase money. On 
the 20th of the same month, Wallace, as the 
agent of Taggart, executed a deed for the 
land, containhig covenants of a general war- 
ranty, and against incumbrances. 

On the 27th of j?fovember, 1809, Alexander 
M'Laughlin, as appears from a contract under 
seal, sold lot No. 4, to Samuel Kirkland, for 
the consideration of five hundred and ten dol- 
lars, to be paid in cai-penter or house joiner's 
work, at Philadelphia prices, when required. 
When payment was made, a deed in fee sim- 
ple was to be executed. Shortly after the 
contract of purchase, Kirkland entered into 
the possession of the land, built a cabin, and 
cleared about thirty-five acres. He continued 
in possession twenty-three years. Some time 
after the conti-act, Kirkland was employed as 
a cai'penter, on a house which M'Laughlin 
was building in Zanesville, but he was dis- 
charged from the work. It does not appear 
how long he worked, nor* for what cause he 
was discharged. That he could not have 
labored on the house more than a few days is 
probable, and it does not appear that he has 
*;ver paid, or offered to pay, in work or other- 
wise, the purchase money. On the 31st of 
December, 1832, the land was sold for taxes 
to James Holmes, for twelve dollars and thir- 
ty-five cents, as the property of William 
Rodgers and John Holmes. Whether the com- 
plainant instituted an action of ejectment 
does not appear; but it is presumed he did 
not. He pm'chased the claim of Kirkland, as 
he alleges, for four hundred dollars, and the 
tax title for nineteen dollars. These sums, 
with the interest thereon, are claimed as an 
equitable off-set against the judgment. At 
the time iI'Laughlin sold the land to Kirk- 
land, he owned only one third of it — one third 
l)eing tnvued by Taggart, and the other by 
Grey and Taylor. It is proved that il'Laugh- 
lin, at tlie time of the contract with Kirklaud, 
had a power of attorney to sell from the other 
proprietors, but, in the sale, he does not as- 
sume to act as their agent. The purchase of 
the claim of Kirkland by the complainant 
was made, not only without the knowledge of 
Taggart, or his attorney, but against an ex- 
press arrangement on the subject. On the 
repeated applications of the complainant to 
Wallace, the agent, the deed was executed 
before the consideration money was paid, in 
order that an ejectment might be brought 
against Kirkland. The deed being obtained, 
no suit was instituted, but Kirkland's claim 
was purchased. Under such circumstances, 
whether in law or equity, the transaction 
should be scrutinized, and no allowance made 
to the complainant, unless it shall clearly ap- 
pear that the incumbrance purchased, was 
bona fide, and could be legally enforced. With 
this view we will examine the claim of Kirk- 
land. That under the contract he had no 
right to a conveyance from M'Laughlin is 
clear. No part of the consideration is pre- 



tended to have been paid, and. until such pay- 
ment, the deed, by the terms of the con- 
tract, was not to be executed. It is true pay- 
ment was to be made in work when required, 
but this does not change the principle of law 
applicable to such contracts. Suppose the 
consideration was to have been paid in money 
when required; could the purchaser before 
such payment, or a tender of it, demand a 
conveyance? The only excuse alleged by the 
complauiant in this respect, for the default of 
Kirkland is. that he was discharged from la- 
boring on the house of M'Laughlin, in Zanes- 
ville, and has not since been required to do 
work as a carpenter or* joiner. The circum- 
stances under which he was discharged, are 
not stated. He may have been found incom- 
Ijetent. unfaithful, or worthless, which not 
only autliorised his discharge, but rendered it 
necessary. But however this may be. there is 
no excuse given for the non-performance of 
his contract by Kirkland, on which can be 
founded an equitable claim for a title. lie 
had been in possession twenty-three years, 
under a contract of purchase, no payment 
having been made, and this was all his pre- 
tence of right. The indifference shown by 
Kirkland, as to the payment of the considera- 
tion, coupled with the lapse of time, effec- 
tually barred his claim for a title. After the 
lapse of twentj'-tliree years, except under ex- 
tiaordinaiy circumstances, it is too late for the 
vendee to ask a decree for a convej-ance. on 
the offer to pay the consideration. The 
changes in the value of the land, and the in- 
terest of the vendor, as in this case, consti- 
tute an insuperable objection to the favorable 
action, in his behalf, of a court of equity. 

The principal stress in the argument is laid 
on the possession of Kirkland. It is insisted 
that that possession ripened into a perfect ti- 
tle under the statute of limitations. 

M'Laughlin OAvned onlj"- one third of the 
land sold, being a tenant in common with 
Taggai*t, Grey and Taylor. And although he 
had a power of attorney from his co-tenants, 
to sell the lands generally, in Ohio, in which 
they were interested, yet in makiug the sale 
in question, he did not act nnder this power. 
He sold the land in his own right. Now it is 
clear, as against M'Laughlin, tlie statute did 
not run. Kirkland's possession was not ad- 
verse to M'Laughlin's right. The entry being 
made under him, until the payment of the con- 
sideration and the execution of the deed, the 
l)ossession of Kirkland was the possession of 
M'Laughlin. In this respect, the rule of law 
is the same, as between landlord and tenant. 
But it is insisted, that if the possession did 
not protect Kirkland against M'Laughlin, it 
was adverse to his co-tenants. And this is 
attempted to be sustained on the ground that 
the sale by M'Laughlin was an ouster of his 
co-tenants; and that the statiite begins to 
run from the time of such ouster. If this be 
admitted, does it follow that the benefit of the 
statute enures to Kirkland? He enterf*, in ef- 
fect, as the tenant of M'Lauglilin, claiming 
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the land, it is true, by purchase from him. 
H.Q claimed the land as his own, but he claim- 
ed it only as a purchaser, -without deed, not 
having paid any part of the consideration. 
Hjs purchase must necessarily be referred to 
as showing the nature of his entry and claim. 
Had he entered under a deed from M'Laugh- 
lin, his possession would have been adverae to 
all the tenants; but, in many respects, bear- 
ing the relation of tenant, he can set up no ti- 
tle hostile to that under which he entered. He 
could not protect himself by purchasiug a 
title paramount to MXaughlin's. Failing to 
comply with his contract, he was liable to be 
turned out of possession, and made respon- 
sible for the rents and profits of the land 
while he occupied it. A claim of protection im- 
der the statute need not be sustained by a 
valid title; but the claimant must act bona 
flde in asserting an adverse title. He must 
believe that his title is valid. If he enter un- 
der another's title^ he asserts such title, and 
not his own. This is peculiarly the case with 
a tenant, and also of a purchaser who has nei- 
ther received a deed nor paid any part of the 
consideration. 

It appears that after the purchase by Kh-k- 
land, a partition of lands owned by jVI'Iiiugh- 
lin, Taggart, Grey and Taylor was made, and 
the tract now in controversy was allotted to 
Taggart. He, as well as the other tenants, 
being non-residents, were within the savings 
of the statute; so that if Kirklaud's posses- 
sion were adverse to all the tenants, except 
M'Laughlin, still the statute does not operate. 
This is conclusive as regards the assertion 
of any title by Kirkland under the statute. 
I^pse of time, under the circumstances, can- 
not aA'ail him. . All presumption of payment 
is rebutted by admitted facts, and gi-oss neg- 
ligence rebuts any equifcible considerations 
favorable to the purchase. But it is said if 
Kirkland had been ejected from the premises, 
that he would have been entitled to compen- 
sation for his improvements. In estimating 
this compensation, the rents would have been 
taken into the account, and a moderate com- 
putation of rents would, in twenty-three 
years, have overbalanced a reasonable charge 
for improvements. I/ittle more than thirty- 
five acres of ground were cleared, and the 
buildings were cabins of the most ordinai-j' 
kind. There is no evidence that the tax title, 
for which the sum of sixteen dollars was paid 
by the comiJlainant, was valid. The land 
seems not to have been sold as the property 
of the owners, but as belonging to other per- 
sons. The mere certificate of sale, which 
upon its face seems to be invalid, without 
au3' other evidence of its legality, did not 
constitute an incumbrance which the com- 
plainant, by paying, could charge against 
the vendor. A payment being voluntaiy, 
and without notice to authorise such a 
change, must appear to have been made, to 
remove a legal incumbrance. The deed exe- 
cuted by Wallace to the complainant, con- 
tained covenants of general wari-anty, and 



against incumbrances. After receiving it 
without objection, and holding under it for 
years, it is too late to object that it did not 
contain a covenapt of seizin. The deed was 
obtained by the complainant, before he paid 
the consideration, to enable him to bring an 
action of ejectment against Kirkland. This 
allegation is made by the complainant, and 
it shows why the covenant of seizin was 
not inserted, if the complainant, under the 
contract with Graham, had a right to re- 
quire it. 

Under all the cii'cumstances of tjie case, it 
appeai-s that the claim of Kirkland had no 
foundation in law or equity, and- that such 
is the character of the tax title, and conse- 
quently the payments made by the com- 
plainant, to remove these pretended incum- 
brances, were made in his own wrong, and 
cannot constitute a charge against the de- 
fendant. 

The injunction is dissolved, and bill dis- 
missed at the complainant's costs. 



Case Wo. 13,S93. 

In re STANSELL. '■ — 

[6 N. B. R. 183.] 1 
Circuit Court, W. D. Michigan. 1872. 
Baxkiiuptcv — Petitiox by Secured Creditor. 

A debt wholly or in part secured, either by- 
levy under an execution, by pledge of personal 
property or mortgage upon real estate, will 
sustain a petition for an adjudication of bank- 
ruptcy. The better practice is, when the debt 
is fully secured, to waive the security in the 
petition, but this is not necessary to its sup- 
port. 

[Cited in Plielps v. Sellick. Case No. 11,070; 

Re McConnell. Id. 8,712; Re California 

Pae. R. Co.. Id. 2,315; Re Broich, Id. 1,- 

921; Re Crossette, Id. 3,43y.] 
[Cited in Paddock v. Stout, 121 111. 574, 13 

N. E. 182.] 

[Appeal from the district court of the Unit- 
ed States for the "Western district of Michi- 
gan. 

[In bankruptcy.] ~ \" 

Mr. Atwell, for creditors. 
Mr. Ballard, for debtor. 

EMMONS, Circuit Judge. The only ques- 
tion which arises on this appeal is, can one 
whose debt is fully secured become a peti- 
tioning creditor for an adjudication in bank- 
ruptcy? The petition was dismissed in the 
district court upon the ground that he could 
not. The creditor had obtained judgment 
for his debt and levied upon property so 
much encumbered that no bids could be pro- 
cured. It is foimd that its value, beyond ■; 
the encumbrances, exceed the amount of the 
judgment. The creditor, however, disagreed 
in opinion with the witnesses, and, waiving 
his security by an amendment of the peti- 
tion, asks to be permitted to stand as favor- 
ably in court as if he had no judgment and 

1 [Reprinted by permission.] 
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levy. The particulars of the practice need 
not be mentioned, as these facts sufficiently- 
present the point for judgment. 

The reason why a secured creditor cannot 
petition, is said to he that his debt is not 
"Within the meaning of section thirty-nine 
"provable under the act" [of 18G7 (14 Stat 
517)]. The last clause of section twenty-two, 
it is said, prohibits the proof in whole or in 
part of secured claims. The learning and 
accuracy of the judge from whose judgment 
this appeal is taken, has caused me to go 
carefully pver all the accessible judgments 
in reference to this question, and to review 
opinions I have before formed and expressed 
in regard to the sections involved. They 
have been so repeatedly analysed in printed 
judgments, it is deemed unneeessai*y to re- 
produce them here. I concur fully in the 
intei-pretation which reads section twenty 
and the forms twenty-one and twenty-five 
as requiring all creditors, secured and unse- 
cured alike to prove their claims, and which 
construes the last clause of section twenty- 
two, prohibiting the proof of any part of a 
secured claim, to mean only that the cred- 
itor shall not be admitted to share in the 
assets except for the just balance beyond 
his security. 

I should, however, deem the concurring 
judicial construction of the statute sufficient 
to constrain acquiescence in it if I did not 
wholly concur with its principle. In this 
circuit I think it has been uniform, with 
the exception of the judgments of the learn- 
ed judge who decided this case. Tlie fol- 
lowing citations being part only of a still 
greater number, aiithorise a decision here 
on the ground that so many rulings ought to 
put the question at rest. An intelligent out- 
line of the practice in proving this class of 
claims, and the argument which sustains it, 
is foimd in the opinion of Register Hessel- 
tiue, in Ke Bridgman [Case No. 1,867], ap- 
proved by Erskine, J. It rules the point di- 
rectly raised upon an application to make 
proof by a secured creditor. In re Ruehle 
fid. 12,113] decides the same question, and 
holds expressly the security need not be 
released before proof. In Markson v. Heany 
[Id. 9,098], Dillon, J., arguing a question of 
jurisdiction over the mortgage" prop ei'ty of 
a bankrupt in another state, says: "The debt 
of the mortgagee is provable, and such proof 
does not waive his lien." In order to pre- 
vent the latter consequence, of course the 
lien should be stated, and this is implied in 
tlie opinion of Benedict, .!., in He Bigelow 
[Id. 1,.39C], which has been the leading one 
on this subject. A corpoi-ation held stocks 
In pledge for a debt, and applied to have 
them sold that it might prove for a balance. 
He held that it must first prove its claim. 
He considers the apparently conflicting pro- 
visions of the law, and says tlie ln'^t < uise 
of section twenty-two does not prohibit the 
proof of the claim before the register, but 
only the admission ultimately of the cred- 



itor to share in the assets beyond what is 
justly due, Lowell, J., in Re Alexander [Id. 
161], has also had the question before him. 
The only point was whether a secured cred- 
itor might petition for a balance of over two 
hundred and fifty dollai's, and as his reason- 
ing in holding that he could, seemingly tend- 
ed to exclude one wholly secured, he added 
that he did not wish to be understood as say- 
ing that such a creditor could not sustain a 
petition if he offered to waive his security. 
That where the lien was created by attach- 
ment, levy or otherwise by operation of law,^ 
the mere proof of the debt, without mention- 
ing it, would be a Sufficient waiver; but 
that when it existed by contract, as in the 
case before him, it ought to be expressly 
waived. That a secured creditor could sus- 
tain a petition is fuUy said in the jiidgment 
in Rankin v, Florida, A. & G. C. R. Co. [Id. 
11,567], In that ease the petitioning creditor 
held secured bonds. There was no offer, as 
in the ease liefore us, to waive the security. 
Frazei', J., sustained the proceeding. He said 
that a claim which might in any mode be 
proved, when the necessary steps had been 
taken to authorize it, was one provable un- 
der section thirty-nine." See, also. In re "Winn 
[Id. 17,876]. In Re BIoss [Id, 1,562], Long- 
.vear, J., made a similar ruling, holding, first, 
that a secured debt, like an unsecured one> 
would authorise a petition, and second, that 
when the lien, as in this case, was created 
by levy, an original petition for adjudication 
will per se waive it as fully as an uncondi- 
tional proof of the debt before the register. 
In re Snedaker, 3 N, B, R. 1.55. the supreme 
court of Utah, in a judgment of more than 
ordinary elaborateness in this class of cases, 
held that the secured creditor who was pro- 
ceeding to foreclose his mortgage in another 
territorial court, must come in and prove his 
claim or abandon his rights. It is said that 
the statute and forms twenty-one and twenty- 
five so demand. Bump, Law & Prac. Bankr. 
(4th Ed.) 54, after citing the cases In re Bloss 
and Rankin v. Florida, A. & G. C, R. Co. [su- 
pra], to the point that a secured creditor may 
petition, subsequently adds, that if the debt 
is wholly secured, or is contingent, it is in- 
suflicient; and cites Sigsby v. TTillis [Case 
Ko. 12,849], decided by Hall, J., and Averj- 
V, Johann [Id. 675], by Miller, J. The first 
concerns a contingent debt only. The other 
did dismiss a petition w^hich was in fact so- 
cured, not because it was so, but on the- 
ground that in the peculiar circumstances of 
that case the remedy was ample at law\ We 
should, with Bigelow, J., in Re Alexander, 
disclaim authority to reject a petition on any 
such ground. This, however, is immaterial 
here. Neither case in the slightest degi'ee 
sustains Bump's intimation that a fully se- 
cured debt will not sustain a petition, 

I find but one counter judgment, and that 
is In re High [Id. 6,473], by the learned judge 
who decided this, cause in the district court. 
That was an application by bill to have morf- 
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gaged property sold that the complainant 
might prove for a balance. This case is like 
In re Bigelo-\v Eld. 1,396], in which a con- 
trary ruling is made. In re High [supra], 
the bill was sustained upon the ground that 
the complainant had no remedy by proof be- 
fore the register for a secured claim. While 
the difference between these judgments re- 
sults only in varying modes of doing precisely 
the same thing, there is in it less of practical 
importance. The one demands a new suit by 
bill and answer, with sepai-ate references to 
examining masters for testimony by which 
the secured creditor's claim is proved, and by 
the court adjudicated without release, agree- 
ment with the assignee, or sale of the se- 
curity. It is like the proof before the reg- 
ister, all preparatory to those things. The 
other, through the instrumentality of the reg- 
ister and the forms pointed out by the stat- 
ute, and - the orders of the supreme court, 
performs identically the same judicial func- 
tions resulting in a like order or decree. It 
is a mere matter of practice. I do not under- 
stand the decisions which hold that a bill like 
that sustained in Re High & Hubbard should 
be dismissed, go upon anj^ jurisdictional rea- 
sons which deny the power of proceeding in 
that mode; but as saying only that as the 
statute and forms clearly contemplate the 
proof before the register of secured as well 
as unsecured claims, and as this is the more 
simple and expeditious form, they reject the 
most expensive and circuitous proceedings by 
an original bill. But when this difEerence 
leads to a denial of substantial right, and ex- 
cludes every secured creditor in the nation 
from the protection and benefits of this stat- 
ute, while at the same time they are subject- 
-ed to its power and their claims cut off by the 
■discharge, it arises in importance second to 
no other single question I have had occasion 
to consider under it. 

The exigencies of our commerce and busi- 
ness, it seems to me, demand a different read- 
ing, or an early amendment of the law. 
There are hundreds of millions of secured 
railroad and other corporate bonds afloat in 
the country. In many localities the* great 
bulk of our bankers and brokers make loans 
in the aggregate of vast sums upon govern- 
ment bonds and stocks, and upon bills -of lad- 
ing and warehouse receipts as collaterals. 
Tlie greater share of the more permanent 
<Iebt of the whole country is secured by mort- 
jiage. To exclude this great mass of claims 
from the power of launching, and the protec- 
tions and benefits of the proceeding, is so 
manifestly without the intention of the law, 
that we should go confidently forward to that 
limit where construction ends and interpola- 
tion and erasure commence in pursuit of a 
-different meaning. We had occasion, in Linn 
v. Smith [Case No. 8,375], to show how uni- 
versally this class of laws, both in England 
and here, had associated the right of petition- 
ing for an adjudication, with a subjection of 
the debt to discharge by a decree. To enforce 



the one and deny the other would be as im- 
politic and unjust as it would be anomalous. 

Irrespective of these views I should sustain 
this petition upon the doctrines ruled by 
Longyear, J., in He Bloss [Id. 1,562], and 
the case of Stewart v. Isidor [5 Abb- Fr. (N. 
S.) 68], cited and approved by him. Barrett, 
J:, of the supreme court of New York, goes 
carefully over the English and American cas- 
es, and holds that proof of the debt in bank- 
ruptcy, without mentioning the security, is a 
waiver of the lien. See, also. In re Brand 
[Case No. 1,809], and Wallace v. Conrad [3 
Brewst. 329], where the doctrine of implied 
waiver by proof in bankruptcy of the secured 
debt without stating the lien, is stringently 
applied. 

Here there was an express waiver in the pe- 
tition. This I think the better practice, when 
it is conceded that the security exceeds the 
debt, but by no means necessary upon prin- 
ciple to the support of the petition. Certain- 
ly it should not be required where it is inade- 
quate. It would compel a release where the 
statute expressly authorises its retention. 

Decree below reversed and adjudication or- 
dered. 
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In re STANSFIELD. 

[4 Sawy. 334; i 16 N. B. R. 268.] 

District Court, D. Nevada. Sept.. 25, 1877. 

BANKRUPTcr — Provable Debt — Judgment — Dis- 
charge — Effect of — Opposing Discharge. 

1. Where an assignee permits a foreclosure 
suit, pending at the time bankruptcy proceed- 
ings are begun, to go to final decree without 
intervening, he agrees to that mode of ascer- 
taining the value of the property subject to 
the mortgage lien, and the amount of the debt 
the creditor may prove. After a sale under 
the decree and the application of the projceeds 
to its payment, the unpaid balance is a provable 
debt. 

2. A judgment recovered pending the bank- 
ruptcy proceedings, in a suit begun before and 
.based upon a provable debt, is itself provable. 

[Cited in Boynton v. Ball, 121 TJ. S. 468, 

7 Sup. Ct. 984.] 
[Cited in Welis v. Edmison (Dak.) 22 N. 

W. 501: Leonard v. Yohnk, 08 Wis. 587. 

32 X. W. 702.] 

3. A creditor having such a judgment or un- 
paid balance "of a decree, has an interest in 
the question of discharge and a right to be 
heard thereon. 

4. Such judgment and unpaid balance will be 
released by a discharge duly granted to the 
bankrupt judgment debtor. 

This is a motion to dismiss the specifica- 
tions filed in opposition to the bankrupt's 
discharge, upon the ground that the oppos- 
ing creditor has not a provable debt, and 
consequently no interest in the question of 
discharge. The petition for an adjudication 
was filed against the bankrupt May 21, 1874. 
With his own consent he was adjudged a 
bankrupt the same day. At the time the 

1 [Reported by L, S, B, Sawyer, Esq., and 
here reprinted by permission.] 
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petition was filed two suits were pending 
against Stansficld, wherein J. H. Rice was 
plaintiff- Botli suits were begun April 30, 
1874. One was a foreclosure suit, and the 
other an action at law upon promissoi-j' notes. 
In the latter suit Stansfield appeared and 
filed a demurrer May 11, 1874, which hav- 
ing been ovemiled, and he failing to answer 
within the time allowed, judgment upon his 
default was entered against him .Tuly 27, 
1874. In the former suit William Stansfield 
and wife appeared and demurred ilay 11, 
1874. The demurrer was oTernaled and a 
final decree entered July 30, 1874. The mort- 
gaged property was sold under the decree, 
and after applying the proceeds to the pay- 
ment of the debt of Rice, an unpaid balance 
remained of over $7000. The decree directed 
that the unpaid balance should be docketed 
upon the coming in of the sheriff's return, and 
the plaintifC have execution therefor. By sec- 
tion 5119 of the Revised Statutes, the dis- 
charge releases the bankrapt from all debts 
which were or might have been proved 
against his estate. The debts for which the 
decree and judgment were rendered were 
provable, and had they not been put into judg- 
ments' would have been barred by the dis- 
charge; except, of comse, that Rice would 
have had the proceeds of the mortgaged prop- 
erty to apply to the payment of one of them. 

Lewis & Deal, for the motion. 
Charles N. Hams, opposed. 

HILL YE R, District Judge. Treating the 
balance docketed in the foreclosure suit as 
substantially a judgment (1 Comp. Laws Nev. 
§ 1309), the question upon this state of facts 
is, whether the bankrupt's certificate, if ob- 
tained, will discharge these judgments of 
Rice? 

And this involves an inquiry as to whether 
the debts which did exist at the filing of the ] 
petition in bankruptcy, upon which the judg- 
ments are based, are so merged in the judg- . 
ments that they can no longer be said to be 
"debts due and payable from the bankrupt at 
the time, of the commencement of proceedings 
in bankmptcy." Section 5067. Are the judg- 
ments new debts, or the old debts in a new 
form? 

In England, the cases all agree that against 
such judgments the defendant may have relief 
by motion for a perpetual stay of execution, 
which is always granted. Bouteflour v. 
Coates, Cowp. 25; Blandford v. Foote, Id. 138; 
Willett v. Pringle, 2 Bos. & P. (N. R.) 193, 
and many others. But, as an English statute 
formerly prescribed this relief, the cases, it is 
said, come with less authority than they other- 
wise would. Clark v. Rowling, 3 N. Y. 216. 

In America, a decided weight of authority 
holds that, to do justice, the courts will look 
behind the judgment in cases like the present, 
and if the debt upon which it is founded 
would have been barred, the judgment is bar- 
red. 



All the authorities agree that the cause of 
action is merged in the judgment, and can 
never be the basis of another suit between the 
same parties. 

But, while adhering to this doctrine, all of 
our state courts, except those of Maine and 
Massachusetts, recognize the limitation to it, 
that the judgment procured pending the ques- 
tion of discharge is discharged when the cause 
of action would have been. Cases directly in 
point are: Ewing v. Peck, 17 Ala. 339; Imlay 
V. Cai-pentier, 14*CaL 173; Dresser v. Brooks, 
3 Barb. 429; Clark v. Rowling, supra; Fox 
V. Woodrufe, 9 Barb. 498; Downer v. Rowell, 
26 Vt. 397. 

Other eases, involving the same principle, 
hold that the courts will look behind the judg- 
ment to see whether the debt is one which 
the discharge would release, and give relief 
to the debtor or creditor as justice shall re- 
quire. Betts T. Bagloy. 12 Pick. 572; Owens 
V. Bowie, 2 Md. 457; Bostwick v. Dodge, 2 
Doug. [Mich.] 331; Pai-ks v. Goodwin, 1 Man. 
[Mich.] 35; Wyman v. ilitchell, 1 Cow. 310: 
Raymond v. Merchant, 3 Cow. 147. 

The result of the cases is thus stated by Mr. 
Freeman in his work on Judgments (section 
245): "It has been uniformly held that when- 
ever a cause of action, existing at the time of 
filing the debtor's petition, was of such a na- 
ture that the discharge would have affected it, 
any judgment recovered thereon prior to the 
decree of discharge will be affected to an equal 
extent, and that within the meaning of those 
laws G^ankrupt and insolvent laws) such judg- 
ments are never to be regarded as new debts, 
arising subsequently to the filing of the peti- 
tion." 

Opposed are cases in Maine and Massachu- 
setts upholding the technical doctrine of merg- 
er, and refusing to recognize the limitation oi' 
exception to the doctrine which has been stat- 
ed above. Bradford v. Rice, 102 Mass. 472. 
and eases cited; Pike v. McDonald, 32 Mo. 
418; Uran v. Houdlette, 36 Me. 15. 

In the courts of the United States the deci- 
sions since the passage of the present bank- 
rupt act [of 1867; 14 Stat. 517] are not uni- 
form.' Supporting the doctrine that the debt 
is not merged in the judgment, so as to de- 
feat the operation of the discharge, are the 
following cases: In re Brown [Case No. 1,97.')]; 
In reVickery [Id. 16,930]; In re Crawford [Id. 
3,363]. Opposing are In re Leibenstein, [Case 
No. 8,218]; In re ■Williams [Id. 17,705]; and 
In re Gallison [Id. 5,203]. 

Prior to the present bankrupt act an almost 
unbroken current of authorities sustains the 
doctrine that judgments obtained pending the 
bankraptcy proceeding, and before the bank- 
nipt receives and has an opportunity to plead 
his discharge, are affected by the discharge 
just as the debts upon which they are founded 
woidd have been. The only doubt, now, 
arises in dealing with section 5106 of the 
banknipt act, which provides that pending 
suits against him shall be stayed, upon the 
application of the bankrupt. 
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Does the fact that the "bankrupt may have 
a stay of pending suits until the question 
of his discharge is decided, amount to an op- 
portunity of pleadmg his discharge, so that 
a neglect to apply for a stay is a neglect to 
avail himself of a defense to the suit? The 
affirmative of this proposition is maintained 
forcibly in the above cited eases of -Bradford 
V. Rice and In re Gallison. I am not, howev- 
er, satisfied that the privilege given the bank- 
rupt in section 5106 should have the effect of 
overturning the general rule, that a judgment 
obtained as those of Rice were is released, if 
the debt would have been. 

It was at one time thought that, upon the 
banki-uptcy X)f the owner of the equity of re- 
demption pending a foreclosure suit, no decree 
could be entered until the assignee was made 
a party. The supreme court have declared the 
law to be othei-wisei If the assignee chooses 
to let the suit proceed, he stands as any pur- 
chaser pendente lite would. Eyster v. Gaff 
[91 U. S.] 521. The fact that the title was 
cast upon him by operation of law is unim- j 
poi-tant. 

Whenever it is apparent that the value of 
the mortgaged property is less than the just 
claim against it, the assignee will have no in- 
terest to intervene, and will let the suit pro- 
ceed. Since the decree will be valid without 
him, the plaintiff will have no motive for mak- 
ing the iissignee a partJ^ The decree will 
be valid to establish the amount due the cred- 
itors and give a good title to the piu'chaser 
thereunder. 

In the suit of Rice, to foreclose his mort- 
gage, it is not likely the bankruptcy court 
would have stayed proceedings, on the appli- 
cation of the bankrupt, in the absence of any 
action by the assignee, except to stay the ex- 
ecution for the balance remaining tmpaid after 
the sale of the mortgaged premises. 

Under section 5075 the value of the mortgag- 
ed property must be ascertained, either by 
agreement between the creditor and the as- 
signee or by sale imder the direction of the 
court. 

When the assignee permits a pending fore- 
closure suit to go to final decree, without in- 
tervening, he must, in my judgment, be held 
to have agreed to that mode of ascertaining 
the value of the property subject to the lien 
of the mortgage, and the amount of the debt 
the creditor may prove. After a sale under 
the decree and tiie application of the proceeds 
to the payment of the creditor's secured debt, 
the balance, whether docketed as the statute 
of Nevada permits or not, is a provable debt. 

In reference to the other judgment in the 
action of assumpsit, it appears to me that, al- 
though the bankrupt might have had a stay of 
^ proceedings by applying to the proper court 
therefor, yet his failure to do so does not in- 
vest the judgment rendered with any other 
qualities than it would have had if the suit 
had proceeded by leave of the bankruptcy 
court; that is, to fix the amount upon which 
the judgment creditor should receive divi- 



dends. The right to a stay is a qualified" one. 
If the amount of the debt is in dispute leave 
may be given to proceed to judgment. If the 
amount is not in dispute there is no need of 
proceeding with the suit to fl:x it; but if, nev- 
ertheless, the suit is permitted by the court, 
the assignee and the bankrupt to go on to 
judgment without objection, the only effect 
of it is to fix the amount of the provable debt. 

That appears to be the view taken by the 
supreme court in Norton v, Switzer [93 "tr. S.] 
355. The suit was assumpsit, brought by 
Switzer at first against John and Mary Hein. 
Pending the suit, upon the suggestion of Swit- 
zer that the defendants had taken the benefit 
of the bankrupt law, and that Norton was 
their assignee, the district eoinrt of Louisiana 
ordered Norton to be made defendant, in his 
capacity of assignee, in the place and stead 
of the Heins. 

Process was personally served on Norton, 
but he failed to appear, and judgment was 
.rendered against him. - This judgment was 
aflirmed by the supreme court of the state. 
and taken by Norton to the supreme court of 
the United States. 

Upon these facts it was held that the state 
court had jmusdiction to pronounce the judg- 
ment, but that the only effect of it was to 
establish the amoimt due Switzer as a basis 
for dividends. Speaking of the provisions of 
the bankrupt act in this connection, and spe- 
cially of section 5108, the court uses this lan- 
guage: "Actions pending iu favor of a creditor 
* * * at the time the debtor is adjudged 
bankrupt under the present bankrupt 'act, if 
no objection is made by the assignee or the 
bankrupt court, may, due notice being first 
given to the assignee, be prosecuted to final 
judgment to ascei-tain the amount due to the 
creditors; but the judgment will be effectual 
and operative only to establish the validity 
and amount of the claim. Notice in due form 
having been given to the assignee, the judg- 
ment may be filed with him as an ascertain- 
ment of the amount due to the creditor and as 
a basis of dividends, but it is effectual and 
operative only for that purpose." So far as ap- 
pears in the case, the bankrupts did not apply 
for any stay of proceedings, nor did the credit- 
or get leave of the banki-uptcy court to proceed 
for the pmrose stated in section 5106. And 
I understand the court to hold that a judg- 
ment in favor of a creditor, pending the bank- 
i-uptcy proceedings in a suit begun before, has 
only the limited operation stated, although the 
bankrupt may have failed to apply for a stay, 
and no express leave of the bankiiiptcy court 
was given to proceed in the suit to judgment. 
In other words, the fact that the judgment is 
rendered under such circumstances, of itself, 
makes such judgment special in its character 
imder section 5106. 

The failiire of the assignee or the bankrupt- 
cy com-t to object amounts to leave to go on 
with the suit to judgment. Qui tacet con- 
sentire videtur. 

Following what I conceive to be the law 
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as declared in Norton v. Switzer [supra], I 
must hold the only effect and opemtion of the 
judgment '-endered in the action of assumpsit 
in favor of Rice to b^ to establish the amount 
of his claim as a basis for dividends. As a 
consequence the judgment is a provable debt, 
will be released by a discharge duly granted 
to Stansfield, and Rice is a creditor having 
such interest in the question of discharge as 
entitles him to be heard thereon. Motion over- 
i-uled. 
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In re STANTON. 
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Bankkuptcv — Provable Accounts — Accounts 
CcltUBS'T — Paktnekship Demasi»s. 

[1. A claim founded upon accounts current 
between the bankrupt and his creditors, and 
upon a comparison of those accoTints current 
and the corrt'spoudenee and books of the bank- 
rupt, by the agent of the latter who lippt those 
books, is provable in bankruptcy; accounts cur- 
rent having always been regarded as evidence 
between merchants.] 

[2, Throe firms bearing different names were 
(composed of the same three partners. One firm 
was located in Louisiana, and two in Mississip- 
pi. The Mississippi firms became largely in- 
debted to the Louisiana firm, and large bal- 
ances were struck on the books of the latter. 
The Louisiana partner having gone into bank- 
ruptcy, the Louisiana firm was declared bank- 
rupt, and these claims were sold by the as- 
signee as assets belonging to its social credit- 
ors. One of the Mississippi partners also 
went into bankruptcy. The Mississippi firm 
was declared bankrupt, and the purchaser of 
these claims presented them for allowance. 
Held, that the fact of the identity of the part- 
ners did not operate to give the claims the 
character of an individual as distinguished 
from a social demand, and that they should be 
allowed as of the latter character.] 

There were three fii-ms, each composed of 
the siime three partners, — Buekner, Stanton <& 
Co., of New Orleans, of which Henry S. Buek- 
ner was the resident partner; Stanton, Buek- 
ner & Co., at Natchez, of which Frederick 
Stanton was the resident partner; and M. B. 
Haraer & Co., at Manchester, of which M. B. 
Hamer w^as the resident partner. In the 
course of many years of opei-ation, the Mis- 
sissippi firm fell in arrear to the New Or- 
leans house, large balances respeetivelj', 
which were struck on the books of the latter 
firm prior to the bankruptcy of Buekner, or 
of F. Stanton, or the death of Hiimer. Buck- 
ner's bankrtiptcy was conducted in Louisi- 
ana. The balances due the New Orleans 
house were reported as assets of that firm, 
and were sold by the assignee there, for the 
satisfaction of the creditors of that firm, and 
Oakley purchased. The claims thus orig- 
inating were presented as entitled to pro 
rata distribution, out of the products of the 
Mississippi firm, raised on Stanton's bank- 
ruptcy here. The main question was wheth- 
er the claims were provable. 



DANIEL, Circuit Justice. On considera- 
tion of the claim presented by this petition, 
I can perceive no valid objection to it arising 
either from generality, indefiniteness or un- 
certainty in its character, or from defect- 
iveness in the proofs on which it is rested. 
The claim is founded upon accounts current 
between the bankrupt and his creditor, and 
upon a comparison between those accounts 
current and the correspondence and books of 
the bankrupt, by the agent of the latter, who 
kept those books. Accounts current have al- 
ways been regarded as evidences between 
merchants, and as admitted proofs of the 
amounts they pui-port, upon their face, if not 
objected to within the usual lapse of mer- 
cantile correspondence. They are deemed in 
law a proper foundation on which to sus- 
tain the action of an indebitatus assumpsit, 
and it has been settled that claims upon 
which indebitatus assumpsit will lie, are 
provable in bankruptcy. It seems to me, 
therefore, that the claim in question for any- 
thing connected with its form, was provable 
under the bankruptcy; and I might add, if 
necessary, that it appears to me to have been 
sufficiently established by proof. 

Let us now inquire whether there be any- 
thing relative to the nature of this claim, as 
being in reality a separate and individual or 
a social demand; or any consequence de- 
ducible from the identity of the individuals 
constituting these several firms which should 
lead to Its rejection. Without instituting a 
comparison between the rule approved by 
Lord Hardwicke, and that adopted by Lord 
Thurlow and the latter decisions, we will 
take the modem rule in its most ample and 
unqualified extent; viz: that social creditors 
must be satisfied to the entire exhaustion of 
the social effects, and that the individual 
partner who may have advanced to the firm 
his separate and private means to any 
amount, cannot prove against the firm in 
opposition to the social creditors. This is 
putting the principle as broadly as any per- 
son can desire. Still it may be asked wheth- 
er, even within this wide scope, the case be- 
fore us be comprised? Is this the case of an 
individual partner attempting to prove his 
separate claim against the social effects, and 
in opposition to the social creditors? It is 
true, according to the proof adduced, there 
existed three firms, which were all composed 
of the same individuals. But although this 
natural identity as to the component mem- 
bers of these firms existed, still each was a 
distinct and separate mercantile body; and, 
as to its separate, corporate transactions, 
which it had an unquestionable power to 
conduct, and as to its separate and peculiar 
creditors, each was as distinct and entire as 
if no other whatever existed. The social 
creditors of each of those separate bodies 
had the right to claim whatever was due to 
it as a firm— had a right to claim first, and if 
necessary, to the full extent of its rights and 
effects. They had a right to claim whatever 
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Tyas due to tliis firm, as a firm, from any 
^ther person or persons, natural or artificial. 
It matters not wliether sucli artificial body 
or firm was or Tvas not composed of the 
same persons, or of others; the debts due 
to the firm, as such, and all its property and 
credits, as a firm, belonged to its creditors, 
under the bankruptcy. This seems to be the 
natural and inevitable conclusion laid down 
by Lord Thurlow; and, to say that the in- 
dividual identity of the persons composing 
the sepai-ate firms should have any effect, 
would amount to a total overthrow of that 
principle, and would be allowing the indi- 
vidual and not the social character of the 
party to give the rule. In the case before 
lis, the New Orleans house is declared bank- 
rupt; before the commissioner, its social 
■claim against the Mississippi house is ex- 
hibited and proved; by order of the court, 
sitting in bankruptcy, it is ordered to be 
sold for the benefit of the social creditors 
of the New Orleans house, and the proceeds 
of the sale applied for the benefit of those 
"Creditoi-s. Can there exist any reason why 
the transferee of this claim should not be 
permitted to prove it, in the same manner 
-and to the same effect, which the creditor 
of the New Orleans firm or the assignee of 
that firm might have done? To my mind, 
no such reason is apparent. It is, in legal 
effect, a claim by the assignee of the bank- 
rupt firm of New Orleans, in behalf of the 
■creditors of that firm against the bankrupt 
firm of 3Iississippi, and should be allowed 
against the latter, pro rata, with other claims 
iigainst them. The converse of this proceed- 
ing would be an appropriation to the cred- 
itors of the Mississippi firm of that which 
•did not belong to it, or to its creditors, but 
which belonged rightly to the creditors of 
the New Orleans firm; for, with respect to 
those several firms, their respective creditors 
who dealt with them, and them alone, must 
4ittach upon those firms, respectively, and be 
regarded, a priori, as if they were solitary 
^nd unconnected with any other houses. 
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.STANTON et al. v. ALABAMA & C. R. CO. 

et al. 

[2 Woods. 506.] 1 

•Circuit Court, S. D. Alabama. Dec. Term, 

1875. 

JIailhoad Compan ies — Receivers — Authokized 
TO BouROW jVIo:^et — Certificates — CommeroiaIi 
Paper— Ltabilitt op Receivees for Mai.peas- 
ANCE— Exception's to Master's Repokt. 

1. Where a decayed and dilapidated rail- 
Toad and its appurtenances are in the posses- 
sion of receivers by authority of a decr^„ of 
•court, made in a cause brought by trustees of 
.a first mortgage to foreclose the same, and it is 
necessary to borrow money in- order to pre- 

1 [Reported by Hon. William B. Woods, Cir- 
«cnit Judge, and here reprinted by permission.} 



serve the road and complete some inconsider- 
able portions thereof, and to put it in, condi- 
tion for the transaction of its business, the 
court may authorize the receivers to borrow 
money for such purposes, and make the sums 
so borrowed a lien on the railroad property su- 
perior to that of the first mortgage. 

[Cited in Atkins v. Petersburg R. Co., Case 
No. 604; Credit Co. v. Arkansas Cent. R. 
Co., 15 Fed. 49, 50; Kneeland v. Luce, 
141 U. S. 491, 12 Sup. Gt. 38.] 

[Cited in Hale v. Nashua & L. R. Co., 60 N. 
H. 341; Hoover v. Montclair & G. L. Ry. 
Co., 29 N. J. Eq, 4; McLane v. Placerville 
& S. V. R. Co., 66 Cal. 624r-628, 6 Pac. 
759, 762; Vermont & C. It. Co. v. Ver- 
mont Cent. R. Co., 50 Vt. 578.] 

2. The order of the court authorizing the re- 
ceivers to borrow money prescribed that they 
should issue for the money borrowed, certifi- 
cates payable in ten years, bearing eight per 
cent, interest, payable semi-annually, and that 
the same should not he sold or disposed of for 
less than ninety cents on the dollar. The re- 
ceivers issued certificates payable to bearer, and 
which referred to the order of the court by au- 
thority of which thes^ were issued. Held, that 
such certificates were not commercial paper, 
good in the hands of bona fide holder, no matter 
what vice or infirmity might attend their origi- 
nal issue. 

[Cited in Union Trust Co. v. Chicago & L. 
H. R. Co.. 7 Fed. 515; Central Nat. Bank 
V. Hazard, 30 Fed. 486; Stanton v. Ala- 
bama & C. R. Co.. 31 Fed. 587.] 

[Cited in brief in Humphreys v. Allen, 101 
III. 497. Cited in McCurdy v. Bowes, 88 
Ind. 585.] 

3. They were good for the amount of money 
actually paid for or advanced on them to the 
receivers in accordance with the terms of the 
order of court. 

[Cited in Stanton v, Alabama & C. B. Co., 31 
Fed. 587.] 

4. Persons who bought said certificates, or 
advanced money on them to the receivers, 
were not bound to see that the money was ap- 
plied to the purposes of the trust. 

[Cited in Union Trust Co. v. Illinois Midland 
Ry. Co., 117 U. S. 461, 6 Sup. Gt 824.] 

[Cited in brief in Turner v. Peoria & S. R. 
Co., 95 111. 136-] 

5. When such certificates were hypothecated 
by the receivers to secure moneys advanced to 
them, and their face value greatly exceeded 
the sums borrowed, the court ordered that the 
certificates not necessary at ninety cents on the 
dollar to secure the sums so advanced should 
be returned to the receivers, 

6. Receivers who willfully and corruptly ex- 
ceed their poAvers are liable for the actual dam- 
age sustained by reason of their misconduct, 
but for nothing more. 

7. Exceptions to the report of a master should 
be precise, and raise well defined issues. When 
they are vague and general, and require of the 
court the performance of duties which proper- 
ly belong to the master and counsel, they will 
be overruled. 

[Cited in Jones v. Lamar, 39 Fed. 586; Shef- 
field & B. Coal, Iron & Railway Co. v. 
Gordon, 151 U. S. 285, 14 Sup. Gt. 344.] 

[8. Cited in Taylor v. Life Ass'n of America, 
3 Fed. 470, as an instance in which a nonresi- 
dent has been appointed to a receivership.] 

In equity. The bill in this case was filed 
by the trustees of a first mortgage deed exe- 
cuted by the defendant railroad company to 
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secure its first mortgage bonds for the pur- 
pose, among other things, of bringing to sale 
the property convej-ed by the mortgage, and 
to the end that the pi-oceeds of the sale might 
be applied to the payment of the liens upon 
-said property according to their priority. Be- 
fore this time, trains had been running upon 
the road from one terminus to the other, but 
a portion of the road had been built in a 
hasty and temporary manner, and needed to 
be completed in a substantial and permanent 
^vay, in order to insure the safety of the 
trains. Such proceedings were had in the 
cause, that on the 26th day of August, 1873, 
a decretal order was made by Mr. Circuit 
.Justice Bradley, whereby Lewis Rice of Mas- 
sachusetts and 'SVm. J. Haralson of Alabama 
Avere appointed receivers to take possession 
and control of the mortgaged properly, with 
authority "to put said railroad and other prop- 
erty ill repair, and to complete any incomplet- 
ed portions thereof; to procure rolling stock, 
machinery and other necessary things for 
operating the same, and to operate the same 
to the best advantage," and save and presence 
the same for the benefit of the first mortgage 
bondholders, and others having liens thereon. 

These receivers were, by the same decretal 
order, authorized to borrow or advance mon- 
eys, not exceeding $1,200,000, which were to 
be a first lien on said mortgaged property 
prior to all others, and to be paid before the 
said first mortgage bonds. For the money so 
raised, for the purposes aforesaid, the receiv- 
ers were authorized to issue certificates, the 
principal payable in ten years from the first 
day of September, 1873, with interest payable 
semi-annually, at a rate not exceeding eight 
per cent, per annum. These certificates were 
not to be sold or disposed of for less than nine- 
tj' cents on the dollar of their face value, and 
were not to be issued until countei*signed by a 
majority of the trustees for the first mortgage 
bondholders, without which countei-signing 
they were not to be entitled to the lien and 
priority aforesaid. Under this order, the re- 
ceivers went into possession of the road, and 
managed the same, and issued and disposed 
of nearly all the certificates authorized to be 
issued by them. On the 23d of January, 1874, 
this court ordered, adjudged and decreed that 
the entire line of said defendant company's 
road, as the same was described in the mort- 
gage deed, extending from Chattanooga, 
Tenn., through Georgia and Alabama to Me- 
ridian, Miss., with all accessories thereto at 
the time of sale, should be sold at public 
vendue by the commissioners named in the 
decree of the court. 

The decree of the court further directed, 
that in case of a sale the proceeds should be 
applied— First. To the payment of the expens- 
es of the trust, and the costs of suit, etc. Sec- 
ond. To the payment of all taxes, assess- 
ments, charges and liens prior in law to the 
lien of the said mortgage deed, and Third. 
To the payment of the first mortgage bonds, 
with their unpaid interest coupons. Fourth. 



The residue, if any, to be applied in such or- 
der and priority of distril^ution as the court 
should thereafter establish. 

This decree also directed a reference to Jo- 
seph Vf. Burke, Esq., to report in detail all 
the amounts necessary and proper to be paid 
out of the proceeds of the sale under the four 
heads above specified; and the sale of the 
road was postponed to await the coming in 
of the report. On the 24th day of August, 
1874, by a decretal order of Mr. Circuit Jus- 
tice Bradley, which recited that the operation 
of the railroad, which was the subject of the- 
litigation in this case, had nearly ceased in 
consequence of disasters from the elements 
and Avant of necessary i-epairs, and that said 
road and its equipments were fast deteriorat- 
ing in value, the possession of the said rail- 
road and its appurtenances was turned over 
to the trustees of the said first mortgage deed^ 
namely, Daniel N. Stanton. John C. Stanton 
and Francis B. Loomis. the complainants in 
this cause. This order declared that the trus- 
tees "are authorized, for the purposes before- 
mentioned, to raise any moneys which may 
be advanced to them (beyond the advances 
which have already been made thereon) upon 
any of the certificates issued or authorized to- 
be issued under the decree of August 26, 1872, 
which certificates, for all amounts justly due 
thereon, according to the final decree in this 
cause made on the 23d of January, 1874, or 
which may become due thereon by such fur- 
ther advancements, are hereby declared to be^ 
entitled to priority over the said first mort- 
gage bonds, and all other claims against said 
railroad and other property, as declared in 
said final decree, and the sale to be made 
by the masters named in said decree shall be- 
subject to the lien of said certificates," etc. 

On the 18th of June, 1874, Mr. Burke, the 
master, filed his geneml report, and on the 
31st of May, 1875, his supplemental report, 
under the decree of. reference heretofore re- 
cited. Afterwards, and before any excep- 
tions to these reports were heard, on the 11th 
of June, 1875, the persons representing the 
first mortgage bondholders, the tnistees of 
said mortgage and the holders of receivers' 
certificates, issued by the receivers appointed 
in this cause, entered into an agreement 
which, on the day last named, was made by 
Mr. Circuit Justice Bradley an order of the 
court. This order recited that there was some 
dissatisfaction with the reports of Master 
Burke, and provided for the appointment of 
Mr. Philip Phillips, of Washington City, as 
master, to enquire into, and with power to- 
settle the various matters of reference in- 
volved in the case and ordered by the decrees 
of the court, which settlement, it was declai-- 
ed, should be final between the parties to the- 
said agreement when confirmed by the courts 
It was further agreed and decreed that if any 
of the receivers' certificates were objected to 
by either party, the master should inquire and 
report whether the same were issued in accord- 
ance with the orders in the cause, what dls- 
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position was made of the same, wlietlier said 
disposition was in conformity to the said or- 
dere, and wliicli in his opinion should he al- 
lowed and which rejected. On the Sth of 
September, 1875, Mr. Phillips filed his report, 
to which a large number of exceptions were 
taken by counsel for various persons inter- 
ested; and on these, the case was submitted 
to the court. Most of the exceptions raised 
questions of fact, and they are not noticed 
in that part of the opinion of the court which 
follows. 

John A. Elmore, for trustees as complain- 
ants. 

E. H. Graudin, also for trustees, and for J. 
0. Stanton individually and as receiver. 

J. Q. Smith, for complainants in the bill. 

Wm. Boyles, for F. S. Gwyer, a holder of 
receivers' cei-tificates. 

S. F. Rice, for Rice and Haralson, receiv- 
ers. 

V. A. Gaskill, for trustees D. N. Stanton 
and J, C. Stanton, and J. G. Stanton as re- 
ceiver. 

Robert H. Smith, R. I. Smith, and Thomas 
W. Snagge, of London, England, for the coun- 
cil of foreign bondholders, a corporation of 
London, in the kingdom of Great Britain; for 
certain persons known as the Frankfort com- 
mittee of the Alabama & Chattanooga Rail- 
road Company and other persons, holders to 
the amount of ?3,200,000 of the first mort- 
gage bonds issued by the railroad company. 

WOODS, Circuit Judge. The most im- 
portant exceptions to the report of Master 
Phillips have been filed by the solicitors of 
the contesting first mortgage bondholders, 
and these will be first considered and dis- 
posed of in their order. 

The first of these relates to what are des- 
ignated the hypothecated receivers' certifi- 
cates. In order to understand the excep- 
tion, it is necessary to set out briefiy the 
facts as stated by Master Phillips, and his 
conclusions of law thereon: "The complain- 
ants in the bill," says the master's report, 
"were the trustees of the first mortgage 
bondholders. The bill prayed that the court 
would determine the various matters in dis- 
pute; that they would appoint receivers 
with full power to borrow money, and with 
such other powers as might be necessary to 
cause the property to be protected, improved 
and administered until the further order of 

* 

tlie court; and that in the meantime the said 
road should be operated, and the business 
of the company be prosecuted, to the great- 
est advantage for the benefit of all interest- 
ed. The solicitors for the second mortgage 
bondholders, who were defendants in the 
cause, united in the application for the ap- 
/ pointment of receivers as pi-ayed for. There 
were also annexed to the bill numerous affi'- 
davits showing the dilapidated condition of 
the road, and the absolute necessity for the 
preservation of the property that the order 



should be made. Under these circumstan- 
ces, Mr. Circuit Justice Bradley made the 
decretal order of August 26, 1872, appointing 
Rice and Haralson receivers with powers as 
prayed for. The order provides, 'that all 
moneys which may be raised by the receiv- 
ers by loan, or which may be advanced by 
them for tbe purposes aforesaid, not exceed- 
ing the sum of $1,200,000, shall be a first 
lien, to be paid out of the proceeds of said 
propeily.' Having thus designated the 
amount that might be raised, the order pro- 
ceeds to provide the ways and means: 'The 
receii-ers shall issue certificates for the mon- 
ey which they may thus raise by loan, and 
the loans shall be made on such terms as 
the receivers may deem expedient, provided 
that the said certificates shall not be dis- 
posed of for less than ninety cents on the 
dollar; and provided, also, that the interest 
shall not be allowed at a greater rate than 
eight per cent.' This is followed with fur- 
ther direction, 'that the principal of any 
moneys so to be loaned to the said receiv- 
ers shall be payable at the expiration of ten 
years from the 1st of September next, at 
some convenient place to be named there- 
in.' The power of the court to make this 
decree is not now open to inquiiy, but the 
master is very confident in the opinion that 
if any case could ever justify the exercise 
of such a jurisdiction, the one before him 
imperiously called for its exercise. Under 
this order, the receivers issued 1,200 certifi- 
cates, numbered from one to twelve hundred 
inclusive, for one thousand dollars each. 
They are made payable to bearer, but on 
their face they recite that they are made 
'under and in pursuance of an order of 5"udge 
Bradley, of the 26th of August, 1872, in a 
suit in equity, in the circuit court of the 
United States, at MobUe, for the district of 
Alabama, Fifth judicial circuit, in which said 
Seth Adams et al,, trustees, are complain- 
ants, and the Alabama & Chattanooga Rail- 
road company et al., are defendants,' These 
certificates thus conclude: 'In witness 
whereof, the said receivers in pursuance of 
the order aforesaid, and not otherwise, have 
signed these presents on this fifth day of 
September, 1872.* They are thus indorsed: 
'We do hereby certify that this is one of the 
series of certificates of indebtedness of $1,- 
000 each, and numbered consecutively from 
No. 1 to 1,200, both numbers inclusive, 
amoimting in the whole to $1,200,000, and 
the same is now countersigned by us in 
pursuance of the order of court, in the cause 
pending in the United States circuit court 
for the district of Alabama, as mentioned 
herein.' " This, was signed by the trustees. 
It was argued that these certificates, being 
payable to bearer, were negotiable instru- 
ments by the law merchant, and that the 
parties who had in good faith purchased 
them in open market, held a title which 
could not be invalidated by any illegality 
in their disposition by the receivers. To 
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sustain this proposition, the following eases 
were relied on: Woods v. Lawrence Co., 1 
Black. [6G U. S.] 386; City of Lexington v. 
Butler, 14 AVall. [81 U. S.] 512; Mercer Co. 
V. Hackett. 1 Wall. [68 U. S.] 83; Grand 
Chute Y. "^A'iuegar, 15 Wall. [82 TJ. S.] 356; 
Gelpcke v. Dubuque, 1 Wall. [(^ V. S.] 20;3; 
Lynde v. The County. 16 Wall. [83 U. S.] 
7; Meyer v. Muscatine, 1 Wall. [68 U. S.] 
385; Lee Co. v. Rogers, 7 Wall. [74 U. S.] 
181. This view the master refused to adopt, 
but held that the title of every holder was 
dependent on the fact whether the certifi- 
cate was disposed of by the receivers in 
conformity with the order of the court, and 
that it was not to be regarded as falling 
under the law of ordinary negotiable papei*. 
His report declares: "These securities until 
within a few years were unknown; they 
are all directed to be issued by special ap- 
pointees of the court, clothed with special 
and limited aiithority, and in relation to a 
particular case. On their face they refer to 
the particular power thus conferred, and 
to the particular- ease then pending in the 
court. This is a sufficient notice to put a 
prudent dealer on inquiry. The order im- 
peratively declares that . the certificate 
should not be disposed of at less than nine- 
ty cents on the dollar. Any act by the re- 
ceivers which disposes of these at less than 
ninety cents is ultra vires. The first taker 
would derive no title from such a tiunsac- 
tion and a subsequent holder would occupy 
no better position. These certificates may 
be likened to the English debentures of a 
business coi-poration, as to which it has been 
well settled that, when issued by the direct- 
ors without due authority under the seal of 
the company, they cannot be enforced by 
members of the company who accepted them 
after being present at the meeting when the 
irregular issue was sanctioned, and a bona 
fide transferee of such debentures from such 
shareholders will stand in no better position, 
nor can strangers or their assignees enfox'ce 
them wliere they were accepted by the first 
holders, with knowledge that the condition 
on which they were issued had not been ful- 
filled. In re Magdalena Steam Nav. Co., 
Johns. Eng. Ch. 690. In verj^ many instan- 
-ces, as shown by the evidence, money was 
advanced in New York to the receivers, for 
which they executed their notes, dating 
them at Boston to avoid the usury laws, and 
stipulating to pay, exclusive of 8 per cent, 
interest, 2y2 per cent, per month, with a 
pledge of certificates often exceeding double, 
and sometimes treble the amount loaned, 
with authority to sell the certificates at pub- 
lic or private sale without notice. The com- 
missioner is of the opinion that siich a pledge 
Avas wholly unauthorized. The proviso that 
the certificates shall not be disposed of at 
less than ninety cents is certainly violated 
by pledging twenty certificates for a loan 
of $10,000. Such a hypothecation deprives 
the receivers of their control over the cer- 



tificates; it is a disposition which defeats 
the object of the order, which is to enable 
the receivers to obtain for the use of the 
road §1,000,000, if so much were needed, by 
the use of ?1,200,000 in certificates. To hold 
such a disposition to be legal would confer 
a valid title upon all who claim under the 
first taker, and thus the lien of the first 
mortgage bondholders would be displaced in 
charging the trust estate with double or 
treble the amount of money actually ad- 
vanced for its betterment. While entertain- 
ing these views, the commissioner is of 
opinion, that to the extent of moneys actual- 
ly advanced to the receivers, and applied to 
the benefit of the trust estates, they are en- 
titled on equitable principles to be allowed. 
It has been decided in England in accord- 
ance with the views here expressed that 
when money has been advanced on irregular 
securities and has been applied for the ben- 
efit of the company by the directors, and the 
shareholdei'S have acquiesced in the transac- 
tion, the company and the shareholdei-s are 
precluded from disputing their liability to 
pay the stdvance. And when a payment of 
six per cent, interest had been made upon 
the debentures without objection, it was 
held that although the holders could not re- 
cover upon the debentures, they were enti- 
tled to six per cent, interest on their advan- 
ces. De Winton v. Mayor, etc., of Brecon, 
26 Beav. 533. Each claimant is therefore 
allowed the amount of money actually ad- 
vanced by him upon his delivery of the note 
or other evidence of indebtedness held by 
him on this account, and also all the remain- 
ing certificates which had been given to him 
in pledge after retaining as many of them 
at ninety cents as will extinguish the amount 
found due to him, the coupons belonging to 
said certificates being exscinded therefrom, 
so as to conform to the computation of inter- 
est made on such indebtedness. If the 
views herein expressed meet with the appro- 
bation of the court, then to give full effect 
to them and bring this litigation, so injurious 
to all interested, to a speedy conclusion, it 
is recommended that an order be made fix- 
ing a day for the completion of these settle- 
ments, and in default of settlement on that 
day, the trust estate shall be declared freed 
from all liability thereon." 

The bondholders have excepted "to the al- 
lowance of each and every certificate hypoth- 
ecated, and to every allowance as a lien prior 
to the first mortgage debt of any sum raised 
by the hypothecation of said certificates, antl 
to the allowance and payment of any of said 
several sums on receivers' certificates at 90 
cents, on the dollar." The grounds of this ex- 
ception are that the transactions of the re- 
ceivers in hypothecating certificates were un- 
lawful, beyond the powers of the receivers, 
and in violation of the orders of the court, 
were usurious and in fraud of the trust, and 
that it is not shown that the moneys raised 
by the several transactions were applied to 
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the purposes specified in the orders of the 
court or to the benefit of the trust; were 
without proper consideration, and that the 
master hy his report has attempted to make 
a new contract between the parties and the 
effect of his ruling is improperly to charge 
the trust fund with liens prior to the first 
mortgage. 

I do not think that any of these objections 
to the conclusions of the master on this sub- 
ject are well taken. I entirely agree with the 
master that these certificates have not the 
quality of negotiable instruments by the law 
merchant. In my judgment, power conferred 
upon receivers to issue certificates does not 
authorize the issue of a bond or other nego- 
tiable instrument which shall be good in the 
hands of a. bona fide holder for value, no mat- 
ter what vice or infirmity may attend its orig- 
inal creation. The paper issued must be gov- 
erned by the authority under which it is is- 
sued and not by the form the receivers may 
choose to give it. In order to get a correct 
view of the subject, we must recur to the or- 
der of the court authorizing the receivers to 
borrow money and issue certificates. It will 
be seen by the decree already quoted that the 
receivers were authorized to raise by loan or 
to advance themselves a sum not exceeding 
$1,200,000, which should be a first lien, prior 
to all others on the trust property; that they 
were to issue certificates for the money thus 
raised by loan, and that the loan sliould be 
made on such terms as the receivers might 
deem expedient, "provided that the certifi- 
cates should not be sold at less than 90 cents 
on the dollar of their face, and should not 
bear a greater interest than eight per cent, 
per annum, payable half yearly, and that the 
certificates should not beassued until counter- 
signed by a majority of the trustees for the 
first mortgage bondholders, without which 
countersigning they should not be entitled to 
the lien and priority aforesaid." If the re- 
port of the master is adopted, the loan of 
money made on these certificates will be se- 
cured for the benefit of the trust, in full com- 
pliance with the terms of the decretal order of 
the court, namely, at 8 per cent, per annum, 
payable half yearly on certificates having ten 
years to run, and if the fund already raised 
does not reach the amount authorized by the 
court to be borrowed, a sufiicient number of 
certificates will be released to rais^ the 
amount ordered. Unquestionably the receiv- 
ers had no right to hypothecate the certifi- 
cates, or to agree to pay more for money bor- 
rowed than eight per cent, payable semian- 
nually. They had no authority to borrow 
money to be paid before the expiration of ten 
years from the first of September, 1872, the 
date when the certificates were to fall due. 
But there was no period fixed during which 
the money must of necessity be borrowed; 
they could borrow it as needed, at any time 
within the ten years. If the receivers were 
now in office they might, under the order of 
the court already referred to, borrow money 



on any certificates in their hands, to be repaid 
according to the terms of the certificates, on 
the first of September, 1S82. In fact, under 
the decretal order of August 24, 1874, made 
by Mr. Circuit Justice Bradley, the trustees 
of the first mortgage to whom the railroad 
was ordered to be delivered, as quasi receiv- 
ei-s, were authorized to raise money on any 
certificates remaining in their hands. The re- 
sult therefore of the ruling of Master Phillips, 
is to effect a loan of money for the benefit of 
this trust estate on the precise terms author- 
ized by the order of the court, and to put in 
the hands of the trustees as receivers, cer- 
tificates on which the residue of the loan au- 
thorized by the court can be raised. This 
cannot be said to be the making of a conti-act 
by the master. The terms of the loan have 
long since been fixed by the court, and if the 
holders of hypothecated certificates choose 
now to come in and assent to these terms, the 
bargain is of their and not of the master's 
making. 

I do not think that the lenders of money on 
hypothecated certificates were bound to look 
after the application of the money loaned to- 
the receivers. They can be compelled to al- 
low their money to go on the terms prescrib- 
ed by the ordei"S of the court; that is, to con- 
sent to a loan payable September 1, 1882, at 
eight per cent, per annum, payable semian- 
nually, and to take certificates as evidence- 
thereof, at not less than ninety cents on the 
dollar. But their money cannot be confiscated,, 
because receivers, appointed by the court at 
the instance of the trustees, for the bondhold- 
ers, may have been unfaithful to their 'ti'ust. 
But in my judgment, the question raised by 
this exception has been already settled by this 
court The decretal order of Mr. Circuit Jus- 
tice Bradlej'', made August 24, 1874, already 
referred to, by which the trust property was 
turned over to the trustees as quasi receivers, 
among other things, declared: "And it is 
further ordered that said trustees, having fil- 
ed said bond and taken possession as afore- 
said, shall be authorized for the purposes be- 
fore mentioned to raise any moneys which 
may be advanced to them, beyond the ad- 
vances which have already been made there- 
on, upon any of the certificates issued or au- 
thorized to be issued by the receivers in this 
cause, under the decree of August 26, 1872, 
which certificates for all amounts justly due 
thereon, according to the final decree in this 
caiise, made on the 23d day of Januarj-- last, 
or which may become due thereon by such 
further advances, are hereby declared to be 
entitled to priority over the said firet mort- 
gage and all other claims against said rail- 
road and other property as declared in said 
final decrees, and the sale to be made by the 
masters named in said decree, shall be sub- 
ject to the lien of said certificates," etc. The- 
purpose of this order is unmistakable to rec- 
ognize "advances" made on certificates al- 
ready issued, or which were authorized to be^ 
but ha/1 not yet been issiled. The amounts- 
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of tlie advances were not fixed. They might 
be ninety cents on the dollar, or a smaller 
sum. Whatever they -were they were declar- 
ed to be the first lien upon the trust property. 
This question therefore, having been passed 
upon by one of the judges of this court, will 
be considered as settled until reversed in an 
appellate tribunal. The exception under con- 
sideration must be overruled. 

The next exception to be noticed is to so 
ranch of the report as refers to the account of 
nice and Haralson, receivers. The grounds 
of exception are (1) the refusal of the master 
to charge Eice and Haralson with the face 
value of 72G certificates hypothecated by 
them; (2) his refusal to charge said certifi- 
cates at ninety cents on the dollar; and (3) 
the allowance to the auditor, treasurer, and 
general superintendent and other officers and 
agents of extravagant salaries and compensa- 
tion, the same being included in the items 
allowed the receivers. The overruling of the 
exception just passed upon, in effect disposes 
of the first two grounds on which this excep- 
tion is based. If the trust property is charged 
only with the amounts actually advanced on 
the hypothecated certificates, and the cer- 
tificates not necessary to secure the amoums 
thus advanced are ordered to be returned to 
the ti*ustees, there is no rule of laiv or equi- 
ty by which the receivers should be charged, 
either with the face value or ninety cents up- 
on the fa<'e value of the hypothecated cer- 
tificates. The damage, if any, sustained by 
the conduct of the receivers, is not to be 
measured in the manner suggested by this 
exception. If they acted in good faith, but un- 
der a mistaken view of their powers, they 
would perhaps not be liable at all. If they 
willfuly and corruptly exceeded their powers, 
they should only be held liable for the actual 
damage sustained by their conduct, and they 
are not chargeable by an arbitrary rule like 
that suggested by the exception. In re Sker- 
rett, 2 Hogan, 192. The other ground upon 
which this exception is based is, that extrav- 
agant salaries were allowed the auditor, 
treasurer, and general superintendent, and 
i>ther oflicers and agents employed by the re- 
ceivers. This branch of the exception is too 
vague and general, and requii'es of the court 
the performance of duties which pi-operly be- 
long to the master and counsel. Exceptions 
should be precise, and raise well defined is- 
sues. The exceptor in this instance should 
have stated what ofBcei's were referred to, 
and what salaries were allowed them. In- 
stead of this, the exception is launched at the 
compensation generally of the auditor, treas- 
urer, general superintendent and all other of- 
ficers and agents of the receivei-s, without 
stating what salary or compensation was al- 
lowed to any one of them. It is impossible 
for the court to pass intelligently on such an 
exception, and no rule of equity practice re- 
quires the court to make the effort to do so. 
The entire exception is therefore overruled. 

[See Case No. 13,297 and 31 Fed. 585.3 
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STANTON et al. v. ALABAMA & C. R. CO. 

et al. 

[2 Woods, 523.] i 

Circuit Court, S. D. Alabama. Dec. Term, 
1875. 

RAiLKO.vn Companies — Pikcuasek of Bonds — 
Rights — Notice — Ntmbering Bonds. 

1. A purchaser of railroad bonds is bound to 
take notice of what appears upon the face of his 
bonds, and of the mortgage made to secure 
them. 

2. But if the bonds and mortgage, which put 
the purchaser on inquiry, lull and satisfy in- 
quiry, he is bound to look no further. 

3. A railroad company executed a mortgage to 
secure a series of numbered bonds, all bearing 
the same date and payable at the same times 
not to exceed sixteen bonds of one thousand dol- 
lars each to the mile of its road. Five hundred 
bonds, in excess of this limit, purporting to be 
secured by this mortgage, were issued by the 
company and sold for value to bona fide hold- 
ers. Held, (a) That bonds of this kind are 
numbered, not for the purpose of giving one 
number any advantage over another, but sim- 
ply for convenience in registration and identi- 
fication, (b) In such a case, the five hundred 
bonds bearing the higher numbers stand on the 
same footing as those bearing the lower num- 
bers; and when the mortgaged property is in- 
adequate to pay, all are entitled to share pro 
rata with the others in its proceeds. 

[TMs was a bill in equity by John C. Stan- 
ton and othei-s, trustees, against the Alabama 
& Chattanooga Railroad Company and other.*!.! 
Heard iipon petition of certain bondholdei-s. 

The case was this: The defendant company 
was a coi-poration of the state of Alabama, 
whose existence and franchises had been rec- 
ognized by legislation in the states of Tennes- 
see, Georgia and Mississippi. The company 
was authorized to consti-uet and use a railroad 
running from Chattanooga in the state of Ten- 
nessee, across the states of Georgia and Ala- 
bama to Meridian in the state of Mississippi. 
An act of the legislature of Alabama, approved 
September 22, 1868, required the governor of 
the state, whenever any railroad company of 
the state shoifid have finished, equipped and 
completed twenty continuous miles of railroad, 
to indorse on the part of the state, the first 
mortgage bonds of the railroad company to 
the amount of sixteen thousand dollars per 
mile, for the portion thus finished and com- 
pleted, and to indorse the same bonds at the 
rate of sixteen thousand dollai's per mile for 
each section of five miles subsequently com- 
pleted and equipped. The act also applied to 
railroads constructed beyond the limits of the 
state of Alabama by any railroad company 
organized under the laws of the state. The 
act further pro-s'ided: "Nor shall such bonds 
be indorsed by the governor until the presi- 
dent and chief engineer of such company, up- 
on oath, show that the conditions of this ar- 
ticle have been complied with in all respects^*.' 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



■{22 Fed. Gas. page 1071] 



(Case No. 13,297) STANTON 



Sections 1417, 1422, Eev. Code Ala. On the 
lOth day of December, 1S6S, the above men- 
tioned acts being in force, the Alabama & 
<3hattanooga Kailroad Company conveyed to 
tnistees, to secure its first mortgage bonds, 
its entire pailroad,- extending from Chat- 
tanooga, Tennessee, to Meridian, Mississippi, 
together with all its other propei-ty, equip- 
ments and franchises. This mortgage recited, 
that the bonds to be secured by it were to be 
issued at the rate of sixteen thousand dollars 
per mile of said railroad. Bonds of $1,000 
■each, to the number of 5,220, purporting to be 
secured by this mortgage, were issued for 
value and put in circulation by the railroad 
■company, all beaiing the same date and paya- 
ble at the same time. Each one of these bonds 
recited on its face, that it was one of a series 
of numbered bonds issued in accordance with 
and upon the conditions prescribed by the acts 
of the legislature above cited, and secured by 
iin indorsement of the state of Alabama, and 
by a fii-st lien upon the entire road and prop- 
erty of tlie railroad company. Each bond al- 
so bore the indoi-sement of the governor of 
Alabama, which recited, that the railroad com- 
pany had complied with the conditions pre- 
scribed by law, upon the performance of which 
the goverjior was required to make such in- 
dorsement. Upon each bond was also indorsed 
a ceitifieate signed by tbe trustees named in 
the mortgage, that the bond was one of the 
series of firet mortgage bonds described in and 
secured by said mortgage deed. The railroad 
company liaving made several defaults in the 
payment of interest, the trustees of the first 
mortgage deed filed the bill in this case to 
foreclose the mortgage and bring the railroad 
property therein described to sale to pay the 
principal and interest on the bonds, the prin- 
cipal having become due by the defaxilt in the 
payment of interest. On the 23d of Januarj', 
1S74, a decree of sale was made by the court, 
and on the first Monday of May, 1875, the 
property was sold by the master appointed for 
that purpose, and bid ofC and purchased by the 
trustees of said mortgage deed for the benefit 
and in behalf of all holdei-s of the fii'st mort- 
gage bonds secured thereby. It appears by 
evidence on file in the case, and is not disput- 
ed, that the railroad of the defendant com- 
pany, between Chattanooga and Meridian, is 
only 295 miles long. At the late of sixteen 
thousand dollars per mile, the terms of the 
mortgage only authorized the issue of 4,720 
bonds of .$1,000 each, and the governor was 
only authorized to indorse that number. Five 
hundred bonds more than this niunber were 
Indorsed by the governor and issued and ne- 
gotiated by the railroad company. The hold- 
ers of the bonds which bear numbers higher 
than 4,720 have applied to the court for leave 
to file their bonds and become sharers in the 
title to the property bought by the trustees, 
^rhis petition is resisted by the holders of bonds 
numbered from 1 to 1,720 inclusive, and upon 
this issue thus presented this branch of the 
case was heard. 



Samuel Dixon, of Philadelphia, and Thomas 
H. Herndon and John Little Smith, for peti- 
tioners: 

1. The petitionei-s are bona fide holdei-s of 
bonds which are negotiable instruments before 
maturity, and their title cannot be impeached 
except by affirmative proof of bad faith on 
their part- in the acquisition of them, Good- 
man V. Harvey, 4 Adol. & E. S70; Swift v. 
Tyson, 16 Pet. [41 TJ. S.] 19; Peacpck v. Pur- 
sell, 14 G. B. (N. S.) 728; Pettee v. Prout, 3 
Gray, 502; Woodman v. Churchill, 52 Me. 58; 
Stotts V. Byers, 17 Iowa, 303; Lyon v. Ew- 
ings, 17 Wis. 61; Baker v. Wallier, 14 Mees. 
& W. 4G5; Belshaw v. Bush, 11 0. B. 191, 
200; Housum v. Rogers, 40 Pa. St. 190; Pal- 
mer v. Riehai-ds, 1 Eng, Law & Eq. 529; Ford 
V. Beech, 11 Q. B. SlU: Bank of New Tork 
V. Vanderhorst, 32 N. Y. 553. 

2. As against these holders, there is no in- 
firmity in the bonds. The coiporation is es- 
topped and therefore liable to pay the bonds 
and the bonds are entitled to share in the se- 
curity provided by the trust deed, equally with 
other bonds secured thereby. In re Athen- 
aeum Life Assurance Soc; Ex parte Eagle 
Ins. Co., 4 Kay & J. 549,. cited ha Green's 
Brice's Ultiu Yires, 433; Monument Nat, Bank 
V. Globe Worlcs. 101 Mass. 57; Aldn v. Blanch- 
ard, 32 Barb. 527; Royal British Bank v. 
Turquand, 6 El. & Bl. 327; Knox v. Aspin- 
wall, 21 How. [62 TJ. S.] 514; Woods v. Law- 
rence County, 1 Black [66 U. S.] 386; Moran 
V. Miami Co., 2 Black [67 U. S,] 724; Mercer 
Count}' v. Hackett, 1 Wall. [68 V. S.] 88; Su- 
pervisors v. Sehenck. 5 Wall. [72 U. S.] 772; 
Raih-oad Co. v. Howard, 7 Wall. [74 U. S.] 
413. 

P. Hamilton, with whom appeared Thomas 
W. Snagge, of London, England, and T. A. 
Hamilton, contra: 

1. The evidence before the petitioners when 
they purchased, to authenticate the bonds, 
does not tend to establish the right asserted 
against the bona fide holders of other bonds to 
participate with them in an inadequate se- 
curity. It may very well be that the bonds 
held by petitioners are perfectly irreproach- 
able and beyond attack, and yet the bonds not 
be secured by the mortgage in this case. Phil- 
adelphia & S. R. Co. V. Lewis, 33 Pa. St. 33. 

2. The face of the bonds put the holders on 
inquiry as to the extent of the secm'ity which 
had been provided for their payment and the 
amount of the debt for which that security 
was pledged, and the mortgage shows that it 
was executed to secure bonds to an amount 
not ' exceeding sixteen thousand dollars per 
mile. The length of the road is 295 miles; the 
debt secured by the mortgage can therefore 
only be $4,720,000 or 4,720 bonds of $1,000 
each. When, therefore, parties present bonds 
of higher numbers, their bonds show on their 
face that they are not secured by the mort- 
gage. 

[See Case No. 13,296.] 
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WOODS, Circuit Judge. It is cojiceded 
tliat the petitioners ar^ holders of the higli 
numbered bonds for value and without actual 
notice of any infirmity attaching to them. 
These bonds are commercial paper, and as 
such are binding upon the railroad company 
when in the hands of a bona fide holder for 
value. Commissioners of Knox County v. 
Aspinwall, 21 How. [62 U. S.] 539; Woods v. 
Lawrence Co., 1 Black [66 U. S.] 386; Mercer 
Co. V. Hackett, 1 Wall. [OS U. S.] 95; Gelpeke 
v. Dubuque, Id. 175; Van Hostrop v. Madison 
City, Id. 291; Meyer v. Muscatine, Id. 384; 
Murray v. Lardner, 2 Wall. [69 U. S.] 110. 
By the same authorities they are equitably 
binding upon the state by reason of its in- 
dorsement. Neither the railroad company nor 
the state enters into this controversy. The 
contention is between bondholders; the par- 
ties who hold bonds bearing numbers less 
than 4,721 insisting that their bonds only are 
secured by the mortgage, and what they style 
the overissue or high numbered bonds are not 
secured. The claim of the holders of bonds 
bearing numbers below 4,721 is based on two 
grounds: first, because the petitioners holding 
the high numbered bonds were put on notice 
of the fact that their bonds were not secured 
by the mortgage; and second, because by the 
very terms of the mortgage these bonds are 
not secured by it; that mortgage declares 
what bonds it is intended to secin*e, and these 
bonds are not among them. 

1. Were the holders of the overissue or high 
numbered bonds put on notice of the fact that 
the bonds they held were in excess of what 
the terms of the mortgage deed aiithorized? 
The power of the railroad company to issxie 
bonds was unlimited. Jt could issue as many 
as it chose. The bonds are therefore binding 
upon the railroad company. Were the holders 
of the bonds put upon sufficient notice of the 
facts that bonds held by them were not se- 
cured by the mortgage? The holders of the 
bonds were bound to take notice of what was 
contained in or indoi'sed upon their bonds; 
they were bound to take notice of what was 
contained in their deed of mortgage, and of 
the laws of the state referred to in the deed 
of mortgage. Royal British Bank v. Tur- 
quand, El. & Bl. 327. Upon a reference to 
this mortgage deed, the purchaser of bonds 
would have learned that the mortgage was 
only intended to secure bonds at the rate of 
?16,000 per mile. He was, therefore, boimd to 
reasonable diligence to find out whether his 
bonds were secured by the mortgage deed or 
not. 

By a perusal of the laws of the state referred 
to in the mortgage, and also upon the face of 
the bond, he would have learned that the 
governor of the state of Alabama was author- 
ized to indorse the bonds of the railroad to the 
amount of $16,000 per mile of completed rail- 
road; that the oath of the president and chief 
engineer of the railroad company as to the 
number of miles of completed railroad was re- 
quired to be filed with the governor as the 



evidence of the fact that so many miles had 
been completed, and that he was authorized 
to act on that evidence in making his indorse- 
ment. By a reference to the bonds, they 
would have seen that the governor had in- 
dorsed them and recited' in his indorsement 
that he had done so in pursuance of law; tliey 
would have seen that the face of the boud 
recited that it was one of a series of numbered 
bonds, issued in accordance with the laws of 
the state above recited, secured by the indorse- 
ment of the governor, made in pursuance of 
the same laws, and was a first lieu upon the 
railroad and other propertj^ of the railroad 
company, and they would have seen that the 
bonds bore the indorsement of the tnistees 
named in the mortgage deed, to the effect that 
they were the bonds described in, and secured 
by the said mortgage. So it would seem that 
the very bonds and mortgage which put the 
purchasei-s upon inquiry lulled and satis- 
fied inquiiy. They had the right to presume 
that the governor had not violated his duty: 
that before he indorsed the bonds, he had 
on file the oath of the president and chief 
engineer of the railroad company, that a sufli- 
eient number of miles of railroad had been 
completed to authorize the indorsement. Be- 
sides this, they had the statement of the pres- 
ident and treasurer of the railroad company 
on the face of the bond, and of the trustees 
for all the bondholders upon the back of the 
bond, that the bonds were secured by the 
moi'tgage. To require the purchaser to go be- 
hind the indorsement of the governor, sus- 
tained, as they had the right to presume, by 
the oath of the president and chief engineer 
of the railroad company, and the statement of 
the railroad company itself, made by its presi- 
dent and treasurer, and of the trustees who 
were appointed to act for all the bondholders, 
would be to require every purcliaser of a bond 
actually to measure the road for himself to as- 
certain its length. While, therefore, the mort- 
gage put the purchaser upon inquiry as to the 
length of the road, the mortgage itself, and the- 
bonds, with their statements and indorse- 
ments, answered the inquiry in such a way 
as to satisfy the most cautious and waiy. But 
suppose the purchaser of bonds had ascertain- 
ed the length of the road for himself by actual 
measurement, how vi'ould that help him ta 
know whether his bonds were outside or in- 
side the terms of the mortgage? The bonds 
all bear the same date, and fall due on the 
same day. Bond number one has, therefore, 
no advantage over any other bond, and no- 
presumptions are to be indulged in its favor. 
There is no presumption of law that it was 
issued first or sold first. On the contrary, the 
presumption is that all were sold at the same 
time. Practically, we know that where a 
large number of bonds are put upon the mar- 
ket, the high numbered bonds are just as 
likely to be sold first as the low numbered 
bonds. So that if the purchaser should, be- 
fore purchasing, ascertain for himself the 
precise length of the road, he would have no 
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means of ascertaining whether his bonds were 
over issue honds or not. The holders of the 
five hundred bonds highest in number would 
have precisely the same ground to say that 
the first five hundred are over issues as the 
holders of the first five hundred have to say 
this of the last five hundred. 

I conclude, therefore, that while it is true 
that the mortgage limits the number of bonds 
to be secured thereby, and the holder of bonds 
might be required to take notice of that lim- 
itation, there was nothing to put him upon 
notice that the limit thus fixed had been ex- 
ceeded; on the contraiy, that all the pre- 
sumptions and all the evidence was that it 
had not; nor if he had ascertained that the 
limit had been exceeded, was he bound to 
conclude from the fact that his bonds bore the 
higher numbers, that they were the over-is- 
sue bonds, rather than others. 

2, But it is claimed that the mortgage was 
executed to seciu-e sixteen bonds of $1,000 
each to the mile, and no more, and that no 
larger number of' bonds can be secured by it 
than its terms authorize; that when the offi- 
cers of the railroad company had issued six- 
teen bonds to the mile, they had no power to 
issue a greater number to be secured by that 
mortgage, and the overissue is not secured. 
But the difficulty recurs that there is no way 
of ascertaining which are the over issue bonds. 
The law presumes they were all issued at one 
and the same time, and the purchaser has the 
right to act on that presumption. The bonds 
are numbered, not for the purpose of giving 
one number any advantage over another, but 
as a matter of convenience in their registra- 
tion and identification. The ease is this: A 
mortgage is made to trustees to secure a given 
number of bonds, and as a matter of security 
to the bondholders, the trustees are requu-ed 
to place their certificate upon the bond to the 
effect that it is described in and secured by 
the mortgage. The common trustees of all the 
bondholders are unfaithful, and certify to a 
larger number of bonds than were intended to 
be secured by the mortgage. The result is 
that all must suffer from the unfaithfulness of 
the trustees. But no part of the bondholders 
can say that the loss shall fall exclusively on 
others. It is a case for the application of the 
rule that equality is equity. A second mort- 
gage bondholder would have the right ito in- 
sist that the first mortgage should only secure 
bonds to the extent of $16,000 per mile. But 
no first mortgage bondholder has the right to 
say that he shall be paid in full to the exclu- 
sion of others whose bonds purport to be se- 
cured by the same mortgage, and whose equi- 
ties are equal to his. 

The views expressed are illustrated by a fact 
in this case. The length of the railroad con- 
stnictedis, in fact, only 290 miles; five miles 
of the line between Chattanooga and Meridian 
is not the property of this road, but is leased 
from the NashviUe and Chattanooga railroad. 
So that according to the mortgage, the com- 
pany should have issued and the governor in- 
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dorsed only 4,640 bonds; yet it issued 4,720 as 
for the entire line between Chattanooga and 
Meridian. There is, therefore, among the 
4,720 bonds an over issue of SO bonds. Now I 
ask what 80 bonds of the 4,720 are to be 
excluded from the benefit of the mortgage? 
There is no rule by which any can be ex- 
cluded. They must all share pro rata in the 
proceeds of the mortgage property. As the 
proceeds of the property sold are not suffi- 
cient to pay more than one-fourth of the first 
mortgage bonds, no second mortgage bond- 
holder is injured by allowing the over issue 
bonds to share in the proceeds, and no first 
mortgage bondholder can exclude any other 
from sharing in the proceeds. 

The result is that the prayer of petitioners 
must be granted. 

[See 31 Fed. 585.] 
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Case No. 13,S98. 

STANTON V. SEYMOUR et al, 

[5 McLean, 26T.] i 

Circuit Court, D. Michigan. June Term, 1851. 

False Imprisonmest— Color of Process— Mat- 
TEKs OF Aggravation — Pleading. 

1. An action for false imprisonment is tres- 
pass. 

2. And this is the case whether the impris- 
onment be charged under color of process or 
without. 

[Cited in brief in Benham v. Vernon, 5 Mack- 
ey, 19.] 

3. In this action, matters of aggravation mar 
be proved without being stated in the declara- 
tion. 

4. A plea must be single. 

5. It must rest the defense on a single point. 

[This was kn action for false imprison- 
ment by Elijah Stanton against James Sey- 
mour and others.] 

Barstow & Lockwood, for plaintiff. 
Davidson & Holbrook, for defendants. 

OPINION OF THE COURT. This action 
is brought against the defendants for false 
imprisonment. The declaration contains 
four counts. To the three first counts the 
defendants pleaded the general issue, not 
guilty. All the defendants, except Hopkins, 
pleaded specially as to the first three counts, 
and by separate special pleas sets up sub- 
stantially the same defense, set up by the 
others. They state in their special plea, 
"that a warrant was regularly sued out by 
the defendant, James Seymour, against the 
plaintiff, that it was delivered to the plain- 
tiff, and that he voluntarily gave bail with- 



1 [Reported by Hon. John McLean, Circuit- 
Justice.] 
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out any arrest or imprisonment." To the 
foui-th coimt all the defendants demurred. 
The plaintiff demurs to the special pleas, 
and joined in deunirrer to the fourth count. 

In support of the demurrer to the foui-th 
count it is contended that, from the facts 
set forth in the declamtion, the action should 
have been case, and not trespass. That the 
party, if at all aiTested by the warrant, 
could not charge the defendants with force. 
That they are not liable to trespass while 
the wan-ant remains imsuperseded. 2 N. H. 
491; 9 Bac. Abr. 4G'A; 3 Hen, & M. 265; 5 
Wend. 170-172. 

The 4th count in trespass is good. It is in ' 
the proper form in an acUon for false im- j 
prisonment 2 Leigh, N. P. 1431, 1437. The : 
complaint is, for injuries done under color 
of legal process. This is an elementary 
principle, and can require no citation of au- 
thority to sustain it. In the fourth count 
matter is set up in aggravation; this was 
unnecessaiT. as it might have been proved 
without an averment of it jn the declaration. 
The form is different from that of an action 
for a malicious prosecution. 

The special pleas set up legal process as a 
justification for the imprisonment charged, 
and then aver, that the defendants did not 
arrest the' plaintiff, but that he voluntarily 
gave bail. Here are two defenses. Justifi- 
cation by legal process is one; that the de- 
fendants did not arre.st and imprison is an- 
otlxer. The allegation of bail having been 
given by the plaintiff vohmtarily, is imma- 
leriaL It is argumentative, by denying the 
false imi)risonment which had been before 
denied. The plea is double. Issue could not 
be taken on one allegation without admit- 
ting the otlier. A plea in bar should confess 
and avoid, or else traverse the declaration. 
There is some uncertainty in i-egai'd to these 
pleas. A plea is bad, that embraces a trav- 
erse with a confession or avoidance. 

The denuirrer to the fourth count is over- 
ruled, and the demurrers to the special pleas 
are sustained. 



Case No. 13,299. 

STANTON V. WILKESON. 

[8 Ben. 357; 2 Nat. Bank Gas. fBrowne) 162; 
2 N. Y. Wkly. Dig. 91.] i 

District Court, S. D. New York. Feb., 1876. 

National Baxk — Receiver — AsSESS>tENT to Pay 
Debts — Officer of the United States — State 
Laws as Roles of Decision— Debts asd Lia- 
bilities — Construction of Statute. 

1. Section 721 of the Revised Statutes of the 
United States makes state laws applicable as 
rules of decision in trials at common law, in the 
federal courts, only where it is not otherwise 
provided by federal enactment. 

2. The right of a receiver of a national bank 
to bring a suit in his own name to recover an 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict. Esq., and here reprint- 
ed by permission. 2 N. Y. Wkly. Dig. 91, 
contains only a partial report.] 



assessment laid on stockholders, for the pur- 
pose of paying debts, grows out of the provi- 
sions of section 5234 of the Revised Statutes; 
and, therefore, sections 111 and 123 of the 
New York Code of Procedure do not apply 
to the case, as rules of decision. But if they 
did, such an action would be properly brought 
by the receiver in his own name. 
[Cited in Price v. Abbott. 17 Fed. SOS; Young 

v. Wempe, 46 Fed. 355; Fisher v. Yoder, 

53 Fed. 565.] 

3. A receiver of a national bank is an offi- 
cer of the United States. 

[Cited in Prelinghuysen v. Baldwin, 12 Fed. 
397: Price v. Abbott, 17 Fed. 508; Hondee 
V. Connecticut & P. R. Co., 26 P>d. 678; 
Stephens v. Bernays, 41 Fed. 402; Fisher 
V. Yoder, 53 Fed. 565.] 

4. A receiver of a national bank is not com- 
pelled to proceed by bill in equity against all 
the stockholders, to collect an assessment which 
the comptroller of the currency has directed to 
be levied upon them, but may proceed by sepa- 
rate actions at law, against the separate stock- 
holders, to recover the amount due from each. 

[Cited in Stephens v. Bernays, 41 Fed. 402; 
Young V. Wempe, 46 Fed. 355.] 

5. TJie word "debts," in section 5234 of the 
Revised Statutes, includes the "contracts, debts 
and engagements" mentioned in section 5151, 
and the word 'iiabilities" imports no broader 
obligation. 

[This is a suit to recover an assessment, 
by Edwin L. Stanton, receiver of the First 
National Bank of Washington, D. C, against 
Catherine C. Wilkeson. Heard on demun-er.] 

Man & Parsons, for plaintiff. 
George Gray and Henry Stanton, for re- 
spondent. 

BLATCHFORD, District Judge. The plain- 
tiff is the receiver of a national bank, which 
was organized under the act of February 
25, 1863 (12 Stat. 66.5). The defendant, at 
the time the bank suspended, was the holder 
of 100 shares of its capital stock, of the par 
value of ?10,000. This suit is brought to re- 
cover an assessment of 60 per cent., or ,?6,- 
000, thereon. The complaint is demurred to. 

The first ground of demun-er is, that the 
plaintiff has no capacity to sue. It is con- 
tended that, as section 721 of the Revised 
Statutes provides that "the laws of the sev- 
eral states, except where the constitution, 
treaties or statutes of the United States oth- 
erwise require or provide, shall be regarded 
as i-ules of decision, in trials at common 
law, in the courts of the United States, in 
cases where they apply," the Code of Pro- 
cedure of New York forbids the bringing of 
this suit by the plaintiff. The sections of 
the Code which are referred to are section 
111. which provides that every action must 
be prosecuted in the name of the real party 
in interest, except as otherwise provided in 
section 113: and section 113, which provides 
that a ti'ustee of an express trust, or a per- 
son expressly authorized by statute, may 
sue without joining with him the person for 
whose benefit the action is prosecuted. The 
plaintiff was appointed receiver by the comp- 
troller of the currency on the 19th of Sep- 
tember. 1873, under the provisions of sec- 
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tiou so of the act of June 3, 1864 (13 Stat. 
114). It is contended that the receiTer is 
not the real party in interest, and is not a 
trustee of an express trust, and is not ex- 
pressly authorized hy the statute to sue. 
The 50th. section of the act of 1864 (now 
section 5234 of the Revised Statutes), pro- 
vides that the receiver shall take possession 
of all the assets of the bank and collect all 
debts, dues and claims belonging to it, and 
niaj- sell all the property of the bank, and 
may, if necessary to. pay the debts of the 
bank, "enforce the individual liability of the 
stockholdere." The receiver is required to 
"pay over all money so made to the treasur- 
er of the United States," subject to the or- 
der of the comiitroller, and to make report 
to the comptroller of all his acts and pro- 
ceedings. It is quite plain, from these pro- 
visions, that the receiver and he alone is 
authorized to sue, either in his own name 
or in the name of the bank for his use, to 
collect the assets of the bank and to enforce 
the individual liability of the stockholders. 
No such authority is given to the comptrol- 
ler. No money can be made by any collec- 
tion of assets, or by any enforcement of the 
individual liability of stockholders, unless it 
is made by the receiver, and the statute con- 
templates that he shall make it and does not 
contemplate that any one else shall make it. 
No one else is required to pay over to the 
treasurer any money so made, and no pro- 
vision is made for the paying over to the 
receiver, by any other person, of any money 
so made. Hence it follows, that the money 
which the receiver is to pay over, so far as 
it is made by collections by suit and en- 
forcement by suit of the individual liabiliiy 
of stockholders, can come into the receiver's 
hands only through suits brought by himself 
in his own name or in the name of the asso- 
ciation for his use. He is, therefore, au- 
thorized to sue in his own name. His right 
to sue to collect debts due to the bank, and his 
right to sue to enforce the individual liability 
of stockholders, rest upon the same provisions 
of law, and both of those rights have been 
sustained by abundant Judicial authority. 
Kennedy v. Gibson, 8 Wall. £75 U. S.] 498; 
Bank of Bethel v. Pahquioque Bank, 14 
Wall. [81 U. S.] 383, 401; Bank v. Kennedy, 
17 Wall. [84 U. S.] 19. 

I do not intend to intimate that the law 
of the state 'applies to this case, in respect to 
the capacity of the plaintifE to sue, because 
section 721 of the Revised Statutes makes 
the state laws applicable as rules of decision, 
in trials at common law, in the federal 
courts, only where it is not otherwise pro- 
vided by federal enactment. In the present 
case, the power of the plaintiff to sue is con- 
ferred by, and grows out of, the provisions 
of section 5234 of the Revised Statutes. 

It is also objected that this court has no 
jurisdiction of this suit. It is provided, by 
section 563 of the Revised Statutes, that the 
district courts shall have jurisdiction "of 



all suits at common law brought by the Unit- 
ed States, or by any officer thereof, author- 
ized by law to sue." This is a suit at com- 
mon law, as distinguished from a suit in 
equity, and the receiver is, as we have seen, 
authorized by law to sue. The remaining 
question is, whether the receiver is an of- 
ficer of tlie United States. 

It has been held by the supreme court, in 
U. S. V. Hartwell, 6 Wall. [73 U. S.] 385, 
that a clerk appointed by an assistant treas- 
urer of the United States, pursuant to a stat- 
ute authorizing such appointment, with a 
prescribed salary, and whose tenure of place 
would . not be affected by the vacation of 
office by the assistant treasurer, and whose 
duties, although such as his superior should 
prescribe, were continuing and permanent, 
is an officer within the meaning of the sub- 
treasury act, and subject to the penalties 
prescribed by it for the misconduct of of- 
ficers. He was appointed by the assistant 
treasurer with the approbation of the. sec- 
retaiy of the treasury, under a statute which 
authorized the appointment of clerks in such 
manner. The court say, in that case, that 
the clerk was a public officer; that .an office 
is a public station or employment, conferred 
hy the appointment of government; and that 
tlie term embraces the ideas of tenure, dura- 
tion, employment and duties. A receiver of 
a national bank is in the public service of . 
the United States. He is appointed pur- 
suant to law. Vacation of office by the comp- 
troller does not vacate the receivership. His 
duties are continuing and permanent. The 
secretary of the treasury is declared by sec- 
tion 233 of the Revised Statutes to be the 
head of the department of the treasury. By 
section 324 the comptroller of the currency 
is made the chief officer of a bureau in the 
department of the treasury, charged with 
the execution of all laws passed by congress 
relating to the issue and regulation of a na- 
tional currency secured by United States 
bonds, and it Is enacted that he shall per- 
form his duties under the general direction 
of the secretary of the treasury. Receivers 
of national banks are authorized to be ap- 
pointed by sections 5141, 5191, 5195, 5201, 
5205, and 5234, under the circumstances pre- 
scribed in those several sections, which cor- 
respond to sections 15, 31, 32, 35 and 50 of 
the act of 1864, and section 1 of the act of 
March 3, 1873 (17 Stat. 603). In only one' 
of these sections is it enacted that the ap- 
pointment of the receiver shall be made by 
the comptroller with the concurrence of the 
secretary of the treasmy. But this is im- 
plied; and, where the comptroller appoints 
a receiver, the concurrence or approval or 
approbation of the secretary of the treasury 
is to be presumed, till the contrary appears, 
for the comptroller is required to perform 
his duties under the general direction of the 
secretary of the treasuiy. See Cadle v. Bak- 
er, 20 Wall. [87 U. S.] 650. InU. S. v. Hart- 
well, it was held that the appointment of 



STANTON (Case No. 13,299) 



[22 Fed. Cas. page 1076] 



the assistant treasure's clerk by that officer, 
witli the approbation of the secretarj- of 
the treasury, constituted an appointment by 
the head of a department, within the mean- 
ing of the provision of the constitution 
(article 2, § 2), that congress may by law 
vest the appointment of such inferior officers 
as they think proper in the heads of depart- 
ments. This point has been decided in the 
same way by the district judge for the East- 
ern district of New York, in Piatt v. Beach 
[Case No- 11,215], and I entirely concur in his 
views. 

It is further objected, ^hat the proper rem- 
edy of the plaintiff is not by separate suits 
at law against individual stockholders, but 
by a suit in equity- The view urged is, that, 
if the 60 per cent, assessed in this case shall 
turn out, if it be all collected, to be more 
than is necessary, there is no provision of 
law for refunding it; and that, if there are 
insolvent stockholders who cannot pay the 
GO per cent., another assessment may be 
sought to be made on stockholders who can 
pay, and thus they be compelled, perhaps, 
to pay more than their proper proportion of 
the debts. 

The individual liability sought to be en- 
forced in this suit, is that imposed by section 
12 of the act of 1864, now section 5151 of the 
Revised Statutes, as well as that imposed 
by the act of 1863, under which the bank in 
question was organized. The liability im- 
posed by section 12 of the act of 1863 was in 
these words: "For all debts contracted by 
such association for circulation, deposits or 
otherwise, each shareholder shall be liable 
to the amount, at their par value, of the 
shares held by him, in addition to the amount 
invested in such shares." The act of 1864 
and the Revised Statutes enact that the 
shareholders "shall be held individually re- 
sponsible, equally and ratably, and not one 
for another, for all contracts, debts and en- 
gagements of such association, to the extent 
of the amount of their stock therein, at the 
par value thereof, in addition to the amount 
invested in such shares." The provisions of 
the acts of 1863 and 1864 in this respect do 
not differ in substance. The stockholder is 
to be individually liable, to the extent of the 
amount of his stock, at its par value, in ad- 
dition to amount of the stock. The limit in 
amount or extent is the par value of his 
stock. Within this limit each stockholder 
is to be liable equally and ratably; that is, 
no one is to be assessed a larger percentage 
than any other one on the par value of his 
stock, and, when one is assessed a given 
percentage, every other one shall be assessed 
a like percentage. Each is to be liable in re- 
spect only of his own stock, and because he 
is a stockholder, and up to the full par value 
of his stock; but he is not to be liable in 
respect of the stock of any other stockholder, 
or because any other person is a stockhold- 
er, or beyond the full par value of his stock. 
This is a several liability. The stockholders 



are not jointly liable. There is no contribu- 
tion among them provided for, whereby one 
of them has any right to call any other one 
directly to account, in contribution, in re- 
spect of any sum paid in discharge of the 
statutory liability. The proceedings are not 
taken by first ascertaining how much is nec- 
essai-y to be collected, and then apportioning 
that amoimt among the stockholders, and 
then collecting, by suit or otherwise, the sum 
so apportioned. The comptroller is to make 
an assessment, by determining how much 
each stockholder must be liable for, in a per- 
centage on the par value of his stock. These 
views of the statute are those determined by 
the supreme court In Kennedy v. Gibson, » 
Wall. [75 U. S.] 498, which ease is approved 
in Sanger v. Upton, 91 U. S. 56. There is 
nothing in the case of Pollard v. Bailey, 20 
Wall. [87 IT. S.] 520, that is in conflict with 
these views. That was an action at law by 
a creditor against a stockholder in a state 
bank, to recover the amount of the creditor's 
debt, under a statute which declared that in- 
dividual stockholders in the bank should be 
"bound respectively for all the debts of the 
bank, in proportion to their stock holden 
therein." In delivering the opinion of the 
court in that case. Chief Justice Waite points 
out, that, by the provisions of the statute 
in that case, each stockholder is bound for 
the debts in proportion to his stock; that his 
liability is not limited to the par value of his 
stock, and he is not bound absolutely for the 
payment of the full amount of that; that he 
must pay a sum which shall bear the same 
proportion to the whole indebtedness that 
his stock bears to the whole capital, and is 
not required to pay more; that no stock- 
holder is liable for more than his proportion 
of the debts; that such proportion can be 
ascertained only upon an account of the 
debts and stock, and a pro rata distribution 
of the indebtedness among the several stock- 
holders; that the proper action in such case 
is one in equity, to state an account and 
make distribution; and that the case is dif- 
ferent from one where the statute provides 
generally that all stockholders shall be in- 
dividually liable for the payment of the 
debts. The latter is the liability prescribed 
by the statutes in relation to national banks, 
the liability being limited, however, to the 
par value of the stock. The court manifest- 
ly did not intend that the decision in Pol- 
lard V. Bailey, should apply to the liability 
of stockholders in national banks. 

The suggestion that, where there is an en- 
forced contribution of too much, from stock- 
holders, there is no provision for refunding 
it, is not a sound one. In addition to the fact 
that, in such a case, the stockholders would 
have a right to enforce the refunding by 
suit, the provision of section 50 of the act 
of 1864, now section 5236 of the Revised 
Statutes, is not open to the criticism made 
upon it, that it only directs that the sui-plus 
of the proceeds of the assets of the bank 
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shall be paid to the stockholders, and does 
not proYide for the payment hack to them 
of surplus money collected in enforcement of 
their individual liability. If it were neces- 
saiy, the money collected from stockholders 
might fairly be considered as the proceeds of 
assets of the bank, for the purposes of the 
statute; but, at all events, as the statute pro- 
vides that the money to be made by en- 
forcing the liability of stockholders is to be 
paid to the treasurer, subject to the order of 
the comptroller, and that the comptroller is 
to make dividends of such money and other 
money, and that the remainder of the pro- 
ceeds, after paying the debts, shall be paid 
to the shareholders, it is entirely clear that 
such proceeds include surplus money collect- 
■ed from stockholders- 
It is not necessary now to anticipate or de- 
<iide any question in regard to a second as- 
sessment. No considerations growing out of 
the same properly afCect any question arising 
on thi^ demurrer. 

The cases of Kennedy v. Gibson and San- 
ger V. Upton decide that the comptroller is 
vested with authority to determine the ex- 
tent to which the individual liability of 
stockholders is to be enforced. This decision 
was followed by the district court for the 
Eastern district of New York, in Strong y. 
Southworth [Case No. 13,545]. 

The complaint alleges, that the assets of 
the bank are insufficient to pay "its debts 
and liabilities," and that, in order to provide 
for paying the same, it is necessary to en- 
force the personal liability of the stockhold- 
■ers; and that the comptroller has determin- 
ed that such assets are insufficient to pay 
such "debts and liabilities,", and that it is 
necessary, in order to pay "the same," to en- 
force to the extent named in the complaint 
the- individual liability of the stockholders. 
The criticism is made, that the liability im- 
posed by the statute is for all "contracts, 
■debts and engagements" of the bank, and 
that the statute (section 5234) provides that 
such individual liability may be enforced 
only where is it "necessary to pay the debts" 
of the bank, and not for the purpose of pay- 
ing "liabilities of the bank." It is a suf- 
ficient answer to this criticism to say, that 
the complaint, after the foregoing averments, 
goes on to set out in haec verba the deter- 
mination or assessment made by the comp- 
troller, and that, In that, It is stated that he 
determines that the assessment is necessaiy 
to pay the duly proven debts of the bank. 
Moreover, there could have been no inten- 
tion, by the language of section 5234, "to pay 
the debts," to narrow the individual liabil- 
ity imposed by section 5151, which is for all 
^'contracts, debts and engagements," and the 
word "liabilities" imports no broader mean- 
ing that the word "debts" in section 5234, , 
when the word "debts" in that section must 
necessarily be held to include the "eontiucts, 
debts and engagements" mentioned in sec- 
tion 5151. 



The demurrer is overruled, with costs, with 
leave to the defendant to answer in 20 days, 
on payment of costs. 
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STANWOOD V. FORDYOJB. 
[See Case No.' 15,130.] 



Case l^o. 13,301. 

STANWOOD V. GREEN. 

[2 Abb. (U. S.) 184; i 11 Int. Rev. Ree. 134; 3 

Am. Law T. Rep. TJ. S. Cts. 133; 17 

Pittsb. Leg. J. 153; 2 Leg. Gaz. 302.] 

District Court, S. D. Mississippi, June, 1870. 

Internal Revenue— Powers op Sopervisoes. 

1. A supervisor of internal revenue is enti- 
tled, under the provisions of the internal reve- 
nue act of July 20, 1868, § 49 (15 Stat. 144), 
to examine the books" and papers belonging to 
banks, bankers, brokers, and banking associa- 
tions, and is not bound to inform the owners 
of his purpose in making such examination. 

2. Where a summons for the production of 
books has been issued by the supervisor of in- 
ternal revenue, and such summons has been 
duly executed, but not comphed with, a United 
States district judge may, upon application, 
and proof of these facts, issue a writ of attach- 
ment. 

3. Section 49 of the act of July 20, 1868 (15 
Stat. 144), which gives supervisors of internal 
revenue the right to examine such books and 
papers as show the operation of banks, &c., 
with the public, and are connected with the 
internal^ revenue of the United States,— is not 
unconstitutional, either as purporting to au- 
thorize an unreasonable seizure and search, or 
as compelling a party to testify against himself. 

[Cited in Re Piatt, Case No. 11,212; U. S. 
V. Three Tons of Coal, Id. 16,515.] 

Motion to quash an attachment. 

HILL, District Judge. The questions now 
presented arise upon the following proceed- 
ings: 

The applicant being the supervisor of in- 
ternal revenue for the states of Alabama and 
Mississippi, called at the banking house of 
Messrs. J. & T. Green, and requested to see' 
the cheeks received by them as such bankers 
on the previous day, which, the Messrs. Green 
refused to exhibit; insisting that the super- 
visor, under the acts of congress, possesses 
no such right; and that, were such the pro- 
vision of tiie act, it would be in violation of 
the constitution of the United States, and of 
no effect; whereupon the supervisor issued 
his summons directed to the Messrs. Green, 
requiring them to produce before him, at his 
office in Jackson, all books of accounts and 
papers containing entries of accounts be- 
tween the banking house of said J. & T. 
Green and all other persons; which sum- 
mons was duly executed, but which was not 
complied witb. Whereupon application was 
made to me for a writ of attachment to com- 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission.] 
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pel said bankers to produce said books and 
papers; and ui)on proof of the execution of 
said summons, and tlie non-compliance there- 
with, the attachment "was issued, and the 
said bankers appeared at the return thereof; 
and, by counsel, moved to quash the pro- 
ceedings for the following reasons: 

1. That the application showed no facts un- 
der the acts of congress giving to the district 
judge jurisdiction to entertain this proceed- 
ing. 

2. That if the facts as stated were sufficient 
under tlie acts of congress to authorize this 
proceeding upon the part of the supervisor 
and judge, such legislative act would be re- 
pugnant to the constitution of the United 
States, and void. 

The first question for consideration is, what 
power and authority does the act approved 
•luly 20, 1S6S, confer upon the supervisor in 
relation to the examination of books and pa- 
pers of a private banker? The act approved 
.rune 30, 18(54 [13 Stat. 223], provides that 
banks chartered or organized under a gen- 
eral law, with a capital not exceeding the 
sum of fifty thousand dollars, and bankers 
using or employing a capital not exceeding 
fifty thousand dollars, shall pay a tax of one 
liuudred dollars: when using or employing a 
capital exceeding fifty thousand dollars, for 
every one thousand dollars in excess of fifty 
thousand dollars, the sum of two dollars. 
Every jncorporated or other bank, and every 
person, firm, or company having a place of 
business where credits are opened by the 
deposit or collection of money or currency 
subject to be paid or remitted upon draft, 
check, or order, or where money is advanced 
or loaned on stocks, bonds, bullion, bills of 
exchange, or promissory notes are received 
for discount or for sale, shall be regarded as 
a bank or a banker. 

Section 110 of the same act provides that 
there shall be levied, collected, and paid a 
tax of one-twenty-fourth of one per cent each 
month upon the average amount of deposits 
of money subject to payment by check or 
draft, or represented by cei-tificates of de- 
posit, whether payable on demand or at a 
future day, with any person, bank, associa- 
tion, company, or corporation engaged in the 
business of banking; and a tax of one-twen- 
ty-fourth of one per cent, per month, as afore- 
said, upon the capital of any bank, associa- 
tion, company, or corporation, and on the cap- 
ital employed by any person in the business 
of banking, beyond the average amount in- 
vested in United States bonds; and further 
provides for making monthly returns, and the 
payment of such taxes, imposts, penalties, &c. 

Section 99 of the same act further provides 
that there shall be paid on all sales made by 
brokers, banks, or bankers, whether for the 
benefit of others, or on their own account, 
the following taxes, that is to say: Upon all 
sales, or contracts for the sale of stocks, 
bonds, gold and silver bullion and coin, prom- 
issory notes or other securities, a tax of one 



cent for every hundred dollars of the amount 
of such sales or contracts, &c. The act fur- 
ther provides that, in all such sales, or cou- 
ti"acts of sales, there shall be made and de- 
livered by the seller to the buyer, a bill or 
memoi-andum of such sale or contract, on 
which there shall be affixed a lawful stamp 
or stamps, in value equal to the amount of 
tax on such sale, to be determined by the 
rates of tax before mentioned; and other pro- 
visions in relation to such tax, stamps, and 
penalties for non-compliance and violation, 
which need not be here stated. 

From the above provisions of the internal 
revenue laws it will be seen that a very con- 
siderable revenue is imposed upon these bank- 
ing associations, and persons engaged in 
banking, and various duties are imposed 
thereon. And to determine what taxes should 
be paid, the books and papers belonging to 
such banks and banking associations should 
be shown. 

By reference to the act approved July 20, 
1868, imposing taxes on spirituous li'quors and 
tobacco, and for other purposes, it will be 
found that by section 49 of the act, after 
providing for the appointment of a supervisor 
of internal revenue, it is further provided 
that it shall be the duty of the supervisor, 
under the direction of the commissioner, to 
see that all laws and regulations relating to 
the collection of internal taxes are faithfully 
executed and complied with; to aid in the 
prevention, detection, and punishment of any 
frauds in relation thereto; and to examine 
into the efiiciency and conduct of all otficers 
of internal revenue within his district; and 
for such purposes he shall have the power to 
examine all persons, books, papers, accounts, 
and premises, and to administer oaths, and to 
summon any person to produce books and 
papers and to appear and testify before him, 
and compel a compliance with such summons 
In the same manner as assessors may do, &c. 

That there exists a necessity for taxation, 
and to a very large amount, is not denied. 
That the amount, the subjects of taxation, 
and the mode of assessing and collecting the 
same, are questions alone to be determined 
by congress, the law-making power, and 
with which the courts have nothing to do. 
it being their duty to expound and enforce 
the laws, is also admitted. It was compe- 
tent for congress to provide for the appoint- 
ment of such officers as might be deemed 
necessaiy for the collection of the revenue, 
and to prescribe their duty. The act stated 
has pro-sided for the appointment of a su- 
pervisor, and has prescribed his duties: (1) 
To see that the laws for the collection of in- 
ternal revenue ai'e faithfully executed and 
complied with. (2) To aid in the preven- 
tion and punishment of frauds in relation 
thereto. (3) To examine into the efficiency 
and conduct of the revenue officei-s of his 
district. And to enable him to perfonn any 
one or all of these duties he is invested with 
these extraordinary powers, as they are 
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termed, without wliieh he would he unable 
to perform the duty assigned him. 

It is contended by the counsel of the 
aiessi-s. Green that this power is only to be 
executed in the same cases, and in the same 
way that assessors may do under the act of 
1866 [14 Stat. 98]. This is a mistake; the 
powers are of a different character altogeth- 
er; it Is only when the summons is not 
complied with that obedience thereto is to 
be enforced as provided for in the ease of 
non-compliance with the summons issued by 
assessors, which is to apply for an attach- 
ment to the district judge of the district, 
or to a commissioner of the circuit court of 
tbe United States. 

It is contended that before the Messi"S. 
Green, were under any obligation to Droduee 
their books and papers the supervisor was 
bound to inform them of his pui-pose in the 
inspection. This he was not bound to do; 
for such a disclosure might have defeated 
tlie very object of the examination. It 
might have been to reach a defaulting or 
fraudulent officer, or other person commit- 
ting frauds on the revenue, who might there- 
by have been notified of such proceedings 
against him, and made his escape, or cov- 
ered up his fraud. 

Without further comment, I am satisfied 
that the supervisor is entitled under the law 
to the examination sought, and to this mode 
of procuring it; which brings us to the last 
proposition, and that is, the repugnance of 
these acts of congress to the constitution. 

It Is said that this is an attempt at an 
unreasonable seizure and search into the pri- 
vate affairs of the citizens, against which 
they are protected by the constitution. 
There is no attempt to investigate any of the 
private affairs of the Messrs. Green, only an 
examination Into so much of their business 
as I'elates to the operations of their banking 
house and is connected with the subjects of 
taxation; beyond this, he has no right to 
Institute an Inquiry. Although the Messrs. 
Green are not operating under a ehai'ter, 
they are nevertheless doing business with 
the public as bankers. If doing a business 
legitimately,— and there is no charge that 
they are not, nor is it necessary, as we have 
seen, that there should be, to support this 
inquiry,— no injuiy can result to them from 
an inspection of their books and papers con- 
nected with this public business, in which 
the United States has an interest in the col- 
lection of the revenue imposed. I am satis- 
fied that it is not an invasion of any of the 
rights secured under the constitution. 

But it is contended that it is in violation 
of that portion of the constitution which pro- 
tects parties against being compelled to tes- 
tify against themselves. If the provision 
of the constitution protecting parties against 
being compelled to produce such papers and 
documents as may tend to subject them to a 
criminal prosecution applies in this case, 
they are relieved from such liability by the 



provisions of the act of congress approved 
February 23, 186S (15 Sfcit. 37), which was 
intended to enable the government, through 
its officers, to detect and punish frauds by 
obtaining evidence from those otherwise pro- 
tected under this provision of the constitu- 
tion. 

The unconstitutionality of the act confer- 
ring the power has been pressed by counsel 
with unusual ability and zeal, but he has 
failed to convince my mind of its correct- 
ness. It was competent for congress to pro- 
vide the mode by which compliance with the 
demand for an inspection of such books or 
documents, as well as the testimony of wit- 
nesses, might be enforced, and it has adopt- 
ed the measures stated in the act; referring 
it to the judge of the district, in whom judi- 
cial power is vested, to determine the rights 
of the parties and to enforce obedience to 
the laws; and has not left it to the super- 
visor to be the judge of the extent of his 
powers in such cases. If the Messrs. Green 
were of the opinion, as they, I am satisfied, 
were, that this demand upon them was not 
authorized by law, it was their right to re- 
fuse compliance until the question should be 
determined by the proper tribunal, and in 
the mode prescribed by law, and their non- 
production of their books and papei-s, under 
the circumstances, is by no means to be 
taken as a suspicion of their having been 
guilty of any omission, or any violation of 
law; for no man, however correct in his 
business, would be willing to have his affairs 
pried into by those having no legal authority 
to do so. And it is not to be presumed that 
the supei-vlsor would desire to inquire into 
the private affairs of citizens for any other 
pui-pose than those connected with his ofB.- 
cial duties. To settle the legal rights of 
both parties without reflection on either, this 
case has been brought before me; and com- 
ing to the conclusion I have, I feel con- 
strained to overrule the motion to quash the 
proceedings, and unless other proceedings 
are proposed, the Messrs. Green will be di- 
•rected to produce such books and papers as 
the supervisor may desire to examine, con- 
nected with their banking operations; it be- 
ing understood that this right upon the part 
of the supervisor extends only to such books 
and papers as relate to their banking opera- 
tions, and are connected with the internal 
revenue of the United States. 

Order accordingly. 
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STAPLETON v. REYNOLDS et al. 

[9 Chi. Leg. News, 33; 16 Am. Law Reg. (N. 
S.) 48; 22 Int. Rev. Rec. 345.] 

District Court, S. D. Ohio. Oct. Term, 1876. 

Removal of Causes — Petition bt Oxe De- 
fendant. 

1. In a suit by a plaintiff of one state against 
several defendants of a different state, where 
the sum in dispute exceeds, exclusive of costs, 
the sum of five hundred dollars, where the mat- 
ter in controversy is wholly between them, and 
which can be fully determined between the 
plaintiff and the defendants, either of the de- 
fendants actually interested in the controversy 
may remove such suit to the circuit court of 
the United States. 

2. The removal of a suit by one of the defend- 
ants, under such circumstances, removes it as 
to all of the defendants. 

3. To accomplish such removal, it is not nec- 
essary that all of the defendants should join 
in the petition for removal. 

[This was a suit by C^atherine Stapleton, ad- 
ministratrix, against E. P. Reynolds and oth- 
ers.] Motion to remand the cause to the su- 
perior court of Cincinnati. 

Sir. Colston, for plaintiff. 
Jordan & Saylor, for defendants. 

SWING, District Judge. The following 
facts appear from the record in the cause: 
On the 18th day of November, A. D. 1875, 
the plaintiff filed her petition in the superior 
court of Cincinnati, against the defendants, E. 
P. Reynolds, Thomas Saulspaugh, W, B. 
Shute and John Creupaugh, partners, as Reyn- 
olds, Saulspaugh & Co. The petition states 
in substance, that Daniel Stapleton, whilst In 
the employ of the defendants, in the con- 
struction of the bridge across the Ohio river 
for the Southern Railroad, through their neg- 
ligence was killed; that he left the plaintiff, 
his widow, and three children, and claims ten 
thousand dollars damages, for which she ask- 
ed judgment On the 18th day of November, 
1875, a summons was issued, which was seiz- 
ed personally upon the defendant, E. P. Reyn- 
olds, on the 19th of November, and as to the 
other defendants, returned "not found;" on 
the 29th of November, a second summons was 
issued, wMueh was returned on the 13th day 
of December as to all the defendants "not 
found." On the 18th day of December, the 
defendant, E. P. Reynolds, filed his separate 
answer, stating in it "that it was in his per- 
sonal capacity, and that he did not appear for 
his co-defendants, or for the firm," and deny- 
ing the material allegations of the petition. 
On the 6tb day of March, 1876, a third sum- 
mons was issued, which was served person- 
ally upon the defendant, John Creupaugh, 
on- the 9th of March, and returned "not 
found" as to the other defendants. On the 
20th day of March a fourth summons was 
issued, which was returned on the 3d of April 



"not found;" on the 5th of April a fifth sum- 
mons was issued, which was served personal- 
ly upon the defendant, Thomas Saulspaugh, 
on the 15th of April, and on the 20th of April 
returned "not found" as to the defendant W. 
B. Shute. On the 7th day of Ajiril, John 
Creupaugh filed his answer, the same in res- 
ervation and denial as that of E. P. Reynolds. 
On the 19th day of April a sixth summons 
was issued, which was on the 23d day of 
April served upon the defendant W. B. Shute. 
On the 4th day of May the defendant Thomas 
I Saulspaugh, filed his sepai-ate answer, the 
1 same in reservation and denial as that of the 
I defendant E. P. Reynolds. On the 4th day 
I of May E, P. Reynolds filed his motion for 
' security for costs, which was gi-anted by the 
; court on the 8th day of May, and which was 
I given on the same day. On the 6th of May, 
j the defendant W. B. Shute, not entering his 
appearance for any other purpose than the 
motion, filed his motion to set aside the serv- 
ice of the summons upon him, which motion 
was overruled by the court on the 20th day 
of May, and a bill of exceptions was taken on 
the same day to the overruling thereof, and 
on the same day a default for answer was en- 
tered by the clerk against him, which de- 
fault, on the 29th day of May, was set aside, 
and five days given him within which to an- 
swer. On the 2d day of June the defend- 
ants Thomas Saulspaugh and W. B. Shute 
filed their petition for removal of the cause 
into the circuit court of the United States. 
The petition alleges that all of the defendants 
are citizens of the state of Illinois, and that 
the plaintiff is a citizen of the state of Ken- 
tucky; that the conti-oversy in suit is wholly 
between citizens of different states, which can 
be determined between them, and that the 
matter in dispute exceeds the sum of five 
hundred dollars exclusive of cost, that the 
cause has not been tried and the petition is 
filed at the term of the court at which it 
could first be ti-ied. A good and sufficient 
bond was filed and, on the 14th day of June, 
the superior court, upon hearing of the peti- 
tion for removal, found all the allegations of 
the petition to be true, and ordered the cause 
to be removed to the circuit court of the Unit- 
ed States. On the 1st of July, the plaintiff 
filed in the superior court her motion to set 
aside the order of removal, and on the 3d 
day of October, 1876, being the 1st day of the 
October term, the defendant filed in the cir- 
cuit court of the United States the transcript 
of the record in said cause, and on the same 
day the plaintiff filed her motion to remand 
the cause to the superior court, first as to all 
of the defendants; second as to the defend- 
ants, Reynolds, Saulspaugh and Creupaugh. 

The plaintiff claims that the cause shall be 
remanded because the petition for removal 
was not filed by all of the defendants, at the 
first term at which it could have been tried. 
But if the court should be of the opinion that 
it should not be remanded as to all the de- 
fendants, then it should be remanded as to all, 
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■except W. B. Shute, who it is admitted filed 
his petition for removal -within the time pre- 
scribed by the law. The record shows, that 
as to all the defendants except W. B. Shute, 
the cause was at issue before the June term 
of the superior court, and if a separate trial 
could have been had as to each defendant, 
■such trial could have been had at a term be- 
fore the June term at which the removal 
was made, that no such trial was demanded 
or claimed by either party, until the defend- 
ants were all served with process and issue 
joined as to each of them; the record also 
shows that but two of the defendants joined 
in the petition for the removal of the suit. 

That the suit was removable by the defend- 
ant, W. B. Shute, I think clear from the pro- 
visions of the act of March 3, 1875, regulat- 
ing the removal of causes to the circuit court 
of the United States. The act, after provid- 
ing that the amount in dispute shall exceed, 
exclusive of costs, the sum of five hundred 
dollars, and shall be between citizens of dif- 
ferent states, says: "And when in any suit 
mentioned in this section there shall be a con- 
troversy which is wholly between citizens of 
■different states, and which can be fully de- 
termined between them, then either one or 
more of the plaintiffs or defendants actually 
interested in such controversy, may remote 
said suit in the circuit court of the United 
States for the proper district" The record 
shows that the matter in dispute exceeds, ex- 
clusive of costs, the sum of five hundred dol- 
lars; that it is wholly between citizens of 
different states, and can be fully detei-mined 
between them, and that W, B. Shute is ac- 
tually interested in the controversy. Possess- 
ing all these requisites, the defendant W. B. 
Shute and this suit are clearly brought with- 
in the express language of the act. 

The defendant W. B. Shute having removed 
the suit, what was the effect of such removal 
upon the other defendants? The language of 
the act is, "may remove said suit," The suit 
in this case is against the defendants jointly, 
•and is an entirety, a single cause of action, 
And if the suit be removed, no part of it re- 
mains in the court from whence the removal 
was made; but a subsequent section of the 
.act, after providing for the steps which must 
be taken by any one of the defendants en- 
titled to remove the suit, to wit, the filing of 
the petition and the making and filing of the 
bond, says: "It shall be the duty of the state 
•court to accept said petition and bond, and 
proceed no further in such suit," the suit 
having been removed to the cix*cuit court. 
Such court obtains" full jurisdiction of the 
subject-matter, and of all the parties thereto, 
•and can fully determine the controversy be- 
tween all the parties to the suit; to give the 
•construction contended for by the plaintiff 
would divide the suit, placing a part of it to 
be tried in one court, subject to its rulings 
4ind decisions in the tilal, and a part of it in 
.another court, whose rulings and decisions 
.might be entirely at variance with the first; 



and 'increasing greatly the costs and expenses 
of the litigation; this would be contrary to 
judicial policy, and such a construction as 
could not have been contemplated by the 
makers of the law. In the judgment of the 
court, therefore, the entire suit was upon the 
petition of defendant "W. B, Shute removed 
into this court, and it was not necessary to 
such removal that the other defendants 
should have joined in the petition for removal. 
The motion to remand the cause is therefore 
overruled. 
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In re STAPLIN. 

[9 N. B, R. 142: i 5 Chi. Lee. News, 528; 5 
Leg. Op. 171,3 

District Court, E. D. Missouri. 1873. 

Baskiiuptcy— Commercial Paper— Ushht. 

1, A petition was filed against a debtor al- 
leging that he had committed acts of bankrupt- 
cy by suspending payment of his commercial 
paper. The defendant answered the petition, 
denying that he was insolvent, and alleged that 
the notes in question weire usurious. 

2. The petitioner filed a demurrer to the an- 
swer. The court overruled the demurrer, on 
the ground that the answer presented an issue 
of fact upon the suspension of payment of the 
alleged bankrupt's commercial paper. The 
court held further, that it was not the intention 
of the bankrupt act to force a debtor to pay 
the face of every piece of paper to which he 
has put his name, under penalty- of being ad- 
judged a bankrupt, regardless of any defense 
he might have against the same. 

The creditor's petition charged that the de- 
fendant had committed an act of bankruptcy 
by suspending payment of his commercial pa- 
per, and specified the non-payment of the 
note held by the plaintiff, and of some twenty 
other notes. The defendant, hi response to tbe 
rule to show cause, among other things set 
up in his answer, denied his insolvency, and 
alleged that he had a defense against the note 
held by the petitioner, as well as against all 
the notes outstanding, upon which he was 
liable as maker or endorser; the defense being 
that he had paid, and the creditors had re- 
ceived, usurious Interest at the rate of twenty- 
four to thirty-sis per cent, per annum, and 
that by the law of the state of Missouri the 
creditors could only recover, by suit, the actual 
amount lent, with ten per cent, interest, to be 
paid to the county for the use of schools, and 
the creditor to be adjudged to pay the costs, 
and consequently that as against all the un- 
paid paper he had a valid partial defense. The 
answer set up many other matters tending to 
show that the defendant had means to pay all 
his debts, etc. To this answer the petitioner 
filed a demurrer. 

TEEAT, District Judge, overruled the de- 
muiTer, stating that the answer presented an 
issue of fact upon the suspension of the al- 

1 [Reprinted from 9 N. B. R. 142, by per- 
mission.] 
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leged bankrupt's commercial paper; that" if it 
were true that, as to all the unpaid notes, the 
hankiiipt had the defense set np, or so be- 
lieved in good faith, and for that reason re- 
fused to pay such notes, he could not be char- 
ged as having been guilty of an act of bank- 
luptcy by suspending pajTuent: that it "was 
not the intention of tlie act to force a debtor 
to pay the face of every piece of paper to which 
he had put his name, under penalty of being 
adjudged bankrupt, regardless of any defenses 
he might have against the .same. 



Case No. 13,305. 

STAPP et al. v. The SWALLOW. 

[1 Bond. 180.] 1 

District Court, S. D. Ohio. June Term, 185S. 

Maritime Liex — Waiver — Admikaltt Juris- 
diction — Following State Decisioks. 

1. A person having a valid maritime lien on 
a steamboat, wlio proceeds to enforce it in a 
state court, and obtains judgment therefor, 
tliereby waives his original lien, and occupies 
a footing of equality with other creditors having 
no maritime lien, who also proceeded under the 
state law- 

[Distinguished in The Brothers Apap, 34 
Fed. 352; The D. B. Steelman. 48 Fed. 
582; The Cerro Gordo, 54 Fed. 393.] 

2. In the construction of a state law, this 
court is bound to adopt the views of the su- 
preme court of the state. 

3. Claims not founded on maritime liens 
liave no standing in this court in the exercise 
of its admiralty jurisdiction, and will be dis- 
missed. 

In admiralty. 

Lincoln, Smith &: Warnoek, for libellants. 
Dodd & Huston and Collins & Herron, for 
interveners. 

OPINION OF THE COURT. The original 
libel in this case was filed in the joint names 
of different persons, severally claiming for 
labor and services rendered the steamboat 
Swallow in various capacities. Others have 
intervened for wages due. There are also 
claims for supplies furnished and repaii-s to 
the boat. It is conceded that these are all 
claims importing maritime liens. By con- 
sent, a decree has been entered for the sale 
of the boat, and the application of the pro- 
ceeds to the satisfaction of these liens. A 
sale has been made and the proceeds ap- 
plied; and there is now a surplus in the 
registry applicable to a class of claimants 
having no maritime liens. The only ques- 
tion before the court relates to the distribu- 
tion of the funds in the registiy to these 
claimants. The aggregate amount of this 
class of claims exceeds the sum in the reg- 
istry; and hence the duty of the court to 
decide how it shall be apportioned. 

Among those now asserting claims to the 
surplus are some who had originally valid 

1 [Keported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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maritime liens for supplies and repairs. In- 
stead of enforcing their claims in this court, 
and insisting on tlieir privilege of lien, they 
proceeded in a state court, under the water- 
craft law of Ohio, and have obtained judg- 
ments, which are now filed as the evidence 
of their claims in this court. It is insisted 
in the argument that these claims still re- 
tain their original character as maritime 
; liens, and have priority over those not im- 
, porting such lien, in which seizures have 
been made under state process. 

In the case of Dudley v. The Superior 
[Case No. 4115], decided in this court some 
years since, this question was presented, 
thougli not ai'gued; and the court held, that 
a claimant having an original maritime lien 
who. instead of asserting and enforcing his 
claim in the admiralty court, proceeded un- 
der the state water-craft law% thereby waiv- 
ed such lien, and occupied in this court a 
position of equality with those claiming 
liens solely by A'irtue of seizures under the 
state statute. I have no reason to doubt 
the correctness of the views indicated in the 
case refeiTed to. It is true I have found no 
reported ease in which this question has 
been under consideration in any other court. 
It is, liowever, clearly consonant with rea- 
son and the analogies of law, that if a par- 
ty, having an undisputed maritime lien, vol- 
untarily waives it by seeking another reme- 
dy, he can not be reinstated in his original 
right. His claim agauist the boat has pass- 
ed into a judgment, pui-suant to the state 
statute, and before a state magistrate or 
coiu;t, thereby losing wholly its original char- 
acter as a maritime claim. It results, from 
this view, that tliis class of claimants can 
have no preference or priorities, except such 
as belong in common to all those who have 
made seizures under the water-craft law. 

It is a question in this case, whether there 
is any prioritj' of privilege among those 
claimants who have caused seizures to be 
made, under the statute referred to, depend- 
ent on the date of the seizure. On the one 
hand, it is insisted in argument that no pref- 
erence is gained by a priority of time in 
the seizure, and that all creditors, having a 
lien by seizure, are entitled to a pro rata dis- 
tribution of the proceeds. On the other hand, 
it is contended that priority of seizure im- 
ports a priority of lien; and that distribu- 
tion must be made to the creditors of the 
boat in the precise order of the date of the 
seizures. It is conceded that the Ohio courts, 
including the supreme court, have uniform- 
ly recognized the rule just stated, in the con- 
struction and enforcement of the water- 
craft law. They hold that seizures made on 
the same day have an equality of lien, and 
those made on subsequent days are subordi- 
nate to those made at a prior date. It is 
tnie this construction is not in confonnity 
with the principles which usually prevail in 
admiraltj' in adjusting the priorities of mari- 
time liens. But its application to proceed- 
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ings under the water-craft law seems to be 
a UGcessarj' result of the principle settled 
by the state courts, and recognized by this 
court, that the statiite gives no lien until 
there is au actual seizure of the debtor boat 
or craft. If the seizure alone creates the 
lien, it folloAVS that the priorities of the 
creditors of the boat or craft must be deter- 
mined, with reference to the date of seizure, 
subject to the modification befoi-e stated, 
that all seizui*es made on the same day are 
to be regarded as importing an equality of 
lien. If I doubted the justness and expedi- 
ency of this principle of construction, I 
should regard it as my duty to give it my 
sanction, for the reason that it has been uni- 
formly adopted by the courts of the state, in 
cai-rying out the statute referred to. It has 
settled a rule of property, depending on the 
construction of a state law; 'and, in accord- 
ance with the numerous decisions of the su- 
preme couit of the United States, is oblig- 
atory on the judges and tribunals of the 
Union. 

There is another question in this case, as to 
the effect of the attachment prosecuted in the 
superior court of Cincinnati by James Millin- 
ger against Albert Culbertson,the owner of an 
interest of one-fourth in the steamboat Swal- 
low. The attachment was served on De- 
cember 5, 1857, and prior to any seizures un- 
der the water-craft statute. The nature of 
the debt claimed by the plaintiff in the at- 
tachment does not appear, but the commis- 
sioner reports that a judgment was obtained 
against the defendant in attachment for $6,- 
397. No sale was made under the judgment, 
and, being still unsatisfied, It is now set up 
in this court as a valid claim against the 
steamboat. 

It is not controverted in argument, and I 
suppose there is no room to doubt, that the 
seizure by attachment of the interest of one- 
fourth in the boat, held by the defendant Cul- 
bertson, operated as an effected lien to the 
extent of that interest. I understand, that 
by the practice and decisions of the state 
courts, the seizure of a boat or other water- 
craft, by the process of attachment under 
the statute of Ohio, has the same effect as 
a seizure under the water-craft law; and 
when made on the same day, is held to have 
an equality of lien. If this proposition is 
maintainable— and I perceive no reason for 
doubting it— it follows that as the seizure, 
under the attachment by MiUinger, was prior 
in date to any of the seizures under the wa- 
ter-craft law, he has priority of lien to the 
extent of the interest of Culbertson. 

It is insisted, however, that granting such 
to have been the effect of the service of the 
attachment, the lien created was waived or 
relinquished by the plaintiff, and can not be 
set up by him. The facts relied on, in sup- 
port of this position, as reported by the com- 
missioner, are, that after the service of the 
attachment, an arrangement was made by 
the parties by which the boat was permitted 



to remain in the possession of the master, 
and to engage in its regular business, upon 
bond being given conditioned for the deliv- 
ery of the boat, or the payment of the ap- 
praised value of the interest attached, to 
answer the judgment that might be obtain- 
ed in favor of the plaintiff. Such a bond 
was given and accepted by the plaintiff; 
and the boat continued in the possession of 
the master, and was employed in its ordi- 
nary business until the Gth of February fol- 
lowing the date of the sei-vice of the at- 
tachment, on which, day it was delivered to 
the sheriff of Hamilton county to answer the 
claim of the plaintiff Millinger, This was 
before there was any seizure of the boat, 
either by process under the water-craft law 
or from this court It also appears, though 
the fact is perhaps not material in the con- 
sideration of the point before the court, that 
nearly the whole of the indebtedness of the 
boat originated between the date of the serv- 
ice of the attachment and the deliveiy of the 
ooat to the sheriff. 

Do these facts warrant the legal conclusion 
that the plaintiff in the attachment waived 
or relinquished his rights accruing from the 
seizure of the boat, and that he can not now 
assert a priority of lien over those who sub- 
sequently proceeded under the water-craft 
law? I regret that this point was not more 
fully discussed in the argument. No author- 
ities were referred to applicable to it; nor 
have I found any which throw any light 
on the question. My conviction is, however, 
strong that there is nothing in the facts 
stated, which can be viewed as equivalent 
to a waiver of the plaintiff's rights under 
the attachment. When the aiTangement 
was made by which the master was allowed 
to run the boat, no proceedings had been 
instituted against it except -the attachment 
by jNIillinger; nor could he be presumed to 
know there were other parties whose inter- 
ests could be affected by the arrangement. 
In any view, it could not operate preju- 
dicially to the interests of other creditors. 
On the contrary, as affording the means of 
earning something for the owners, it would 
increase their ability to pay the liabilities 
of the boat, and thus inure to the benefit of 
the creditors. In a word, it is impossible to 
conceive of any principle, in the facts re- 
fen'ed to, impairing the lien of the plaintiff 
in attachment or any just ground of com- 
plaint by the other creditors. 

The claim of Millinger, to the extent of 
Oulbertson's interest of one-fourth, must be 
respected, and entitles him to a pi*eference 
in the distribution of the fund in the reg- 
istry over those whose seizures were subse- 
quent, and for causes of action not imply- 
ing a paramount admiralty lien. 

If, however, it can be made to appear that 
the judgment obtained by the plaintiff in at- 
tachment was not for a bona fide debt, or 
if, on any satisfactory showing, the court 
can be satisfied there was fraud or unfair- 
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ness in the judgment or other proceedings 
in attachment, it would perhaps be compe- 
tent to modify the final order of distribution. 
As the facts now appear to the court, the 
plaintifE in attaeliment, in a legal proceed- 
ing, obtained a judgment, which must be 
held to be valid until it shall be made clear 
that such is not its legal effect. 

There is a class of libellants asserting 
•claims not founded on maritime laws or on 
seizures under the state law, who clearly 
have no standing in this court in the exer- 
■cise of its admiralty jurisdiction, and as to 
whom the libels will be dismissed at their 
■costs. 



Case No. 13,306. 

STAR et al. v. The WHITE CLOUD. 

[N. Y. Times, April 3, 1858.] 
District Court, S. D. New York. 1858. 
Pleading is Admiralty — Collision. 
This libel was filed by Jesse W. Star and 
others, the owners of the brig Topaz, to re- 
<;over the damages sustained by her by a col- 
lision with the schooner off Bamegat, on the 
night of October 14, 1855. The evidence as to 
the facts was contradietoiy and irreconcila- 
ble. 

Beebe, Dean & Donohue, for libelants. 
Burrill, Davison & Burrill, for claimants. 

HELD BY THE COURT (HALL, District 
Judge): That the pleadings on both sides are 
in violation of all sound principles of plead- 
ing in maritime cases, and of the positive 
rules of the supreme court, neither party 
stating the course or bearings of the vessels, 
the direction of the wind, the state of the 
weather, the position of the vessels in re- 
spect to each other, or the land or the mode 
of their navigation at the time. That it is 
not fit in a case which may pass through all 
the gradations of a hostile litigation to leave 
it open to be shaped and varied as it progress- 
es according to its necessities or the election 
of those who conduct it. That the pleadings 
■contain no allegation of the facts in contro- 
versy and none which can bo made a legal 
ground of acquittal or condemnation of the 
vessel under arrest, and the cause is there- 
fore temporarily placed on the calendar for 
hearing. 

THE COURT allows the parties to put in 
proper pleadings now, and submit the case 
on them and the proofs already in, for de- 
■cision without further argument. If this pro- 
posal is not agreed to, then the libel is dis- 
missed, or if accepted by the libelant, and 
not by the claimants, decree for the libelants 
pro confesso. 
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Case No. 13,307. 

STARK V. STARR. 

[1 Sawy. 15.] i 

Circuit Court, D. Oregon. Feb. 8, 1870. 

Ejectment — Equitable Defense — Tows Site 

Act — CoLOK of Title — Possession 

— Impkovemests. 

1. Au equitable title is no defense to an ac- 
tion for possession by the holder of the legal 
title. 

2. The act of May 23. 1844 (5 Stat. 657), 
commonly called the "Town Site Act," was 
not in force in Oregon prior to July 17, 1854. 

3. The Oregon Code (Gen. Laws 1845-64. p. 
226) does not allow a defendant in ejectment to 
defeat the plaintiff, by giving in evidence any 
estate in himself or another in the profierty in 
controversy, unless the same be pleaded in his 
answer. 

4. Color of title is only the appearance of 
title, and therefore it matters not whether the 
grantor in a deed had any title or not, if it ap- 
pears from the face of such deed, when com- 
pared with the law regulating the subject, that 
he might have had title, his formal conveyance 
gives color of title to possession, taken or held 
under it. 

[Cited in Re Ah Lee, 5 Fed. 913; McCon- 
naiighy v. Wiley, 33 Fed. 454.] 

5. Posse.«!sion is presumed to be rightful until 
the contrary appears, and therefore adverse to 
the title of any other claimant; and this rule 
extends to the case of a vendee as against his 
vendor after tlie performance of the conditions 
of purchase by the former. 

6. A person in possession under color of title, 
who believes, and has good reason to believe 
that his title is good, is acting in good faith, 
so as to entitle him to set off the value of im- 
provements made by him upon the property, 
against a claim for mesne profits. 

[Cited in Hicklin v.* Marco, 46 Fed. 425.] 

7. A person in possession under color of title, 
who makes permanent improvements upon the 
property, is presumed to be acting in good 
faith until the contrary appears. 

8. A permanent improvement is something 
done or put upon the land by the occupant 
which he cannot remove, either because it has 
become physically impossible to separate it 
from the land, or, in contemplation of law, it 
has been annexed to the soil and become a 
part of the freehold. 

9- To entitle a defendant in an action for 
mesne profits to set off the value of the im- 
provements made upon the land against such 
profits, they must not only be permanent, but 
they must add to the future value of the proper- 
ty for the ordinary purposes for which it is or 
may be used. 

10. A street improvement is not an improve- 
ment made on the property, upon which the 
assessment was made for such improvement, 
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and therefore the value of it cannot be set off 
by the occupant against a claim for mesne 
profits. 

11. It is the duty of a party in possession of 
property, claiming title or interest therein, to 
pay the taxes and charges imposed thereon, 
and therefore an assessment for street im- 
provement paid by a defendant in an action for 
mesne profits, is a proper deduction from the 
gross value of the rents of the property, in es- 
timating the actual damage which the plaintifE 
has sustained, by the defendant's withholding 
of the possession. 

[Cited in NefE v. Pennoyer, Case No. 10,- 
0S5.1 

On December 21, 1868, the plaintiff, Stark, 
commenced separate actions against six per- 
sons, then in possession of different portions 
of the premises in controversy. On May 3, 
1809, the defendants in these several actions 
answered, disclaiming any interest in the 
property, and alleging that they were in pos- 
session simply as the tenants of the defendant, 
Starr. On the same day Starr appeared, and 
was made defendant in place of the tenants. 
Code Or. (Gen. Laws 1845-64, p. 226). There- 
upon, in pursuance of the stipulation of the 
parties, an order was made consolidating the 
actions and allowing the parties to plead 
anew, and proceed as if the action had been 
originally commenced against Starr for the 
whole premises. On May 11, the defendant 
answered the complaint in .the consolidated 
action, whereby he denied each material alle- 
gation thereof, except those in relation to the 
citizenship of the parties and the value of the 
premises; and also alleged that he had an 
"equitable title" to the premises, and was en- 
titled to the possession thereof. On June 14, 
on motion of plaintiff, the last mentioned al- 
legation was stricken from the answer as "im- 
material and frivolous," for the reason that an 
equitable title or interest in land is no defense 
to an action for possession by tfie holder of 
the legal title. On August 4, and days fol- 
lowing, in pursuance of the stipulation of the 
parties, the cause was tried by the court with- 
out the intervention of a Jury. 

William Strong and Lansing Stout, for plain- 
tiff. 

David Logan and W. W. Chapman, for de- 
fendant, 

DEADY, District Judge. The complaint al- 
leges that the plaintiff is a citizen of Connecti- 
cut, and the defendant a citizen of Oregon, 
and that the premises in controversy exceed 
in value the sum of five himdred dollars; that 
the plaintiff is and for more than six years 
has been the owner and entitled to the imme- 
diate possession of lots one and two and the 
north half of lot four in block eighty-one in 
the city of Portland; and that the defendant 
wrongfully withholds from the plaintiff the 
possession of said premises and has so with- 
held such possession for the period of six 
years, to nis damage .?30,000. 

On the trial plaintiff gave in evidence a pat- 
ent from the United States to himself, dated 
December 8, 1860, to a certain tract- of land 



in the city of Portland, including the premises 
in controversy. The defendant offered evi- 
dence to show that the premises were a part 
of a tiact of land called the town of Port- 
land, which had been laid off in lots and 
blocks since 1850, and upon which trade and 
commerce had been carried on more or less 
ever since. This evidence was offered to show 
title to the premises in the defendant as an 
occupant thereof under the act of congress of 
May 23, 1844 (5 Stat. 657), commonly called 
the "Town Site Act." Being objected to, it 
Ivas excluded, because .the town site act was 
not in force in Oregon prior to its extension 
here by the act of July 17, 1854 (10 Stat. 305). 
And as it appeared from the patent to the 
plaintiff that he was a "settler" upon the land 
under the act of congress of Sept. 27, 1850 (9 
Stat 497), commonly called the "Donation 
Act," prior to the passage of the act of July 
17, 1854, his right under the first act could not 
be divested by the second one. Lownsdale v. 
Portland [Case No. .8,578]; Stark v. Starr, 6- 
Wall. [73 U. S.] 413. 

Again, this evidence was not- admissible be- 
cause no such defense or right was pleaded by 
the defendant. The Code does not allow a de- 
fendant in ejectment, to defeat the plaintiff 
by giving "in evidence any estate in himself 
or another in the property, * * unless the 
same be pleaded in his answer." Code Or. 
(Gen. Laws 1845-64. p. 226). 

Except this, the defendant offered no evi- 
dence to show title in himself or to impeach 
or deny that of the plaintiff. The legal title, 
therefore, being in the plaintiff, he has a pres- 
ent right to the possession and must have 
judgment accordicfgly. Indeed, this conclusion 
was practically admitted on the ti-ial by the 
counsel for the defendant. 

The defendant then offered evidence to show 
that he had improved the property for the- 
purpose of setting off the present value of such 
improvements against the claim of the plain- 
tiff for damages for withholding the posses- 
sion of the same. 

The Code provides that in ejectment, the 
plaintiff may, in the same action, recover dam- 
ages for witiiholding the possession for the 
term of six years prior to the commencement 
of the action and to the time of giving a ver- 
dict therein, exclusive of the use of permanent 
improvements made by defendant; and also, 
that, "when permanent improvements have 
been made upon the property by the defend- 
ant, or those under whom he claims, holding 
under color of title adversely to the claim of 
the plaintiff, in good faith, the value thereof at 
the time of trial shall be allowed as a set-off 
against such damages." Code Or. (Gen. Laws 
1845-64, pp. 226, 227). 

Objection was made to the evidence concern- 
ing improvements because the supposed set- 
off was not pleaded in the answer. The ob- 
jection was sustained, but the defendant had 
leave to then file an amended answer, in 
which it is alleged, that he and "those under 
whom he claims have been and now are hold- 
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ing under color of title adversely to the plain- 
lift' in sood faith,'' and that while so holding 
they made permanent improvements upon the 
premises, of the present value of .*P12,312, 
which sum, or so much thereof as may he 
necessary, the defendant will set off against 
the damages to which the plaintiff may he en- 
titled for the use and occupation of the prem- 
ises. To this amended answer the plaintiff 
liled a replication, denying speciflcally each 
allegation thereof, except the one in relation 
to the present value of the improvements, 
and as to this, it alleged that the value of the 
improvements upon lots one and two Avas not 
more than .?3,080, and that there ^^ere no 
permanent improvements of any present value 
on the north half of lot four. 

The evidence offered by the defendant was 
then heai-d and received, and the case argued 
and submitted. 

In the consideration of the case the follow- 
ing questions arise: 

(1) What damages is the plaintiff entitled 
to for the wrongful withholding of the prem- 
ises by the defendant? 

(2) Did the defendant or those under whom 
he claims make permanent improvements 
upon the property, while holding under color 
of title adversely to the claim of the plain- 
tiff, in good faith; and 

(3) If so, what is the present value of such 
improvements ? 

The measure of damages for withholding 
the possession of the premises is the value 
of the use and occupation of the same, ex- 
clusive of the use of permanent improve- 
ments made by defendant. 

There is no direct testimony as to wlieth- 
er or not all the improvements upon the 
premises were made by the defendant or 
those under whom he claims, but such is the 
reasonable inference. The possession of the 
defendant and his vendors extends back to 
1850, except as to lot one, and that is shown 
to have commenced not later than 1S57. It 
is also quite probable from the testimony 
that all the improvements which the defend- 
ant seeks to set off against the plaintiff's 
claim for damages were made by the de- 
fendant while sole occupant of the premises, 
or by him and his ;brother, A. M. Stan-, 
while occupying them or some portion of 
them as tenants in common. Indeed, I did 
not undei-stand that the contrary was assert- 
ed or claimed on the trial by counsel for the 
plaintiff. For the purpose of this inquiry, 
I think that these improvements, whether 
made by the defendant as sole occupant or 
by him and his co-tenant, ought to be con- 
sidered as made by the defendant 

There is no material c-onflict or diff'erence 
in the testimony as to the probable value of 
the use and occupation of the lots during 
the six years prior to the commencement 
of the action and since. 

Upon this point, W. S. Ladd, called by the 
plaintiff, testified that from ?22 to $25 per 
month was a reasonable ground rent for 



each lot of 50 by 100 feet The defendant, 
being called as a witness, for himself, tes- 
tified that such rent was from .?24 to $30. 
The mean between these is $25i/4. Omit- 
ting the fraction, this gives for the 2M> lots, 
the sum of $750 per annum, and $4,500 for 
the six years. Add to this the thirteen 
, months which have elapsed since the com- 
mencement of the action— December 21, 1808 
—and we have the sum of ?5,312iA 

Has the defendant shown himself entitled 
to a set-off for improvements, as set up in 
his answer? The first inquii-y upon this point 
is, was the defendant holding under color 
of title when he made these improvements? 
Color of title is not title but only the ap- 
pearance of title. "Any instrument having 
a grantor and gi-antee and containing a de- 
scription of the lands intended to be con- 
veyed, and apt words for their conveyance, 
gives color of title to the lands described." 
3 Washb, Real Prop. 139; Moore v. Brown, 
11 How. [52 U. S.] 414. It matters not 
whether the grantor had any title or not, if 
from the face of the deed compared with 
the law regulating the subject, he might 
have had title, his formal conveyance gives 
color of title to possession taken under it. 

Judged by this rule, the possession of the 
premises has been held under color of title 
by the defendant and his vendors since the 
fall of 1850, except lot one, and that has 
been so held at least since 1857. The facts 
in regard to the conveyances of the premises 
appear from the evidence to be as follows: 

(1) Lot one.— July 24, 1852, deed from sher- 
iff of county to Barnhart, and made in pur- 
suance of sale on execution to enforce judg- 
ment of Norton v. Winter [1 Or. 42, 97], but 
with this deed the defendant fails to connect 
himself. September 22, 1857, deed from 
Eastman to Hutehins and Hale. May 19, 
1858, deed from Htitchins and Hale to A. M. 
and Lf. M. Starr, the defendant, for the north 
half. May 20, 1858, deed from Hale to 
Hutehins for the south half. July 15, 1859, 
deed fi-om Hutehins to A. M, Starr and An- 
keny for the south half. July 25, 1860, deed 
from Ankeny to li. M, Starr for interest in 
south half. September 18, 1865, deed from 
A. M. Starr to L. M. Starr for interest in 
whole lot. From this statement it appeai-s 
that the defendant and those under whom 
he claims have had color of title to lot one 
since September 22, 1857, and that the de- 
fendant as the co-tenant of his brother, A. 
M. Starr, has had color of title to the north 
half of said lot since May 19, 1858, and to 
the south half since July 20, 1860, and to 
the whole lot as sole tenant since September 
18. 1865. 

(2) Lot two.— October 3, 1850, deed from 
Chapman to defendant for the south half. 
October 9, 1850, deed from Butler to McCay 
for the north half. September 16, 1851, 
deed from Maiye to McCay for the north 
half. September 22, 1851, deed from Mc- 
Cay to A. M. Starr for the north half. Jan- 
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itary 4, 1864, deed from defendant to A. M. 
Starr for undivided half of south half. Jan- 
uaiy 4, 1864, deed from A. M. Starr to de- 
fendant for undivided half of north half. 
September 18, 1863, deed from A. M.- Stan- 
to defendant for his interest in whole lot. 
This statement shows that the defendant 
has had color of title to the south half of lot 
two since October 3, 1850, and that he and 
those under whom he claims have had color 
of title to the north half since October 9, 
1850, and that as the co-tenant of A. M. 
Starr, he had color of title to the whole lot 
from January 4, 18G4, to September 18, 1865, 
and has had such color as sole tenant since 
the last mentioned date. 

(3) Lot four.— November 11, 1850, deed from 
Chapman to PowelL August 12, 1856, deed 
from Powell to A. M. Starr and defendant. 
September IS, 1863, deed from A. M. Starr 
to defendant for the north half. 

From this it appeal's that the defendant 
and those under whom he claims have had 
color of title to the north half of lot four 
since November 11, 1850, and that the de- 
fendant, as co-tenant with A. M. Starr, has 
had color of title to said north half since 
August 12, 1856, and as sole tenant since 
September 18, 1865. 

As to the possession alleged to be held un- 
der this color of title, there is no direct proof 
except as to that of the defendant and A. M. 
Starr. As to their vendors it might be in- 
ferred that they had the actual occupation 
of the premises described in their several 
deeds, and certainly nothing appears to the 
contrary. But as the supposed improve- 
ments have been made since the pi-emises 
are alleged to have been in tlie possession 
of the defendant and A. M. Starr, the in- 
quiry as to 'the possession or good faith of 
their vendors or predecessors is not mate- 
rial. 

The evidence satisfies my mind that the 
defendant has been in the possession of the 
premises, except the north half of lot two, 
either as tenant in common with A. M. Starr 
or as sole tenant, since July 25, 1860, and as 
tenant in common of north half of lot two 
with A. M. Starr since .Tanuary, 1864, and 
that the latter had been in possession of the 
same prior to that time as far back as 1851. 

The possession of the Starrs was taken in 
pursuance of their deeds. 'They did not en- 
ter under the plaintiff or hold under him. 
It was open and visible and actually with 
the knowledge of the plaintiff. They were 
aware of his patent, and also of his claim 
to be a settler upon a tract of land including 
the premises, under the donation act, but 
their deeds and possession were prior in 
point of time to the patent. After the is- 
sue of the patent, and probably berore, they 
knew that the plaintiff had the legal title 
to a tract of land including the premises, 
but believed that he was bound to convey 
such title to them and would be estopped 
to assert it against them: and the evidence 



tends to show that about the date of the pat- 
ent the plaintiff declared to them that he 
would convey them such legal title for a 
mere nominal consideration, but whether as 
a matter of favor or legal obligation does not 
appear. It also appears that since 1862 the 
Starrs expended §5^000 or §6,000 in improve- 
ments upon the property, and were in the 
regular receipt of the rents and profits of 
the same; and that about 1864 they brought 
a suit against the plaintiff concerning their 
title, in which they failed to obtain any re- 
lief. That in 1864 the plaintiff said to the 
defendant, that Chapman never paid him for 
the property, but that if he, Chapman, would 
pay him, he, the plaintiff, would make the 
defendant a deed. 

For some reason, neither party has seen 
proper to show how property, apparently 
within the donation claim of the plaintiff, 
should have been sold and conveyed as far 
back as 1850, by pei-sons having no apparent 
relations with the plaintiff or connection 
with the legal title. 

The circumstances referred to in the re- 
marks of the plaintiff to the defendant in 
1864, indicate that at some time Chapman 
^and himself had come to an understanding 
or agreement, by which the plaintiff was to 
make a deed to this property in favor of the 
defendant or those under whom he claimed, 
and that the plaintiff excused his failure to. 
perform on the ground that Chapman had 
not paid him for the- property. It also indi- 
cates that lots one and the north half of two 
were originally sold by Chapman, as well 
as lots four and the south half of two. 

These are all the material circumstances 
proven in the case, which bear upon the 
character of the defendant's possession, and 
they are all diuwn fi-om the testimony of 
the defendant himself, and A. M. Stan-. 
Was this a "holding under color of title ad- 
vei-sely to the claim of the plaintiff," or in 
other words, was the possession of the Starrs 
adverse to the title or right of the plaintiff? 

What constitutes adverse possession has 
been one of the vexed questions of the law. 
In some cases the practical effect of the rul- 
ing of the courts has been to require actual 
proof that the possession of the occupant was 
advei-se, even when nothing appeared to the 
contrary, or to presume that his possession 
was in subsei-vience to the legal owner be- 
cause the contrary did not affirmatively ap- 
pear. 

But the just and reasonable rule seems to 
be, tliat every possession is presumed to be 
rightful and therefore adverse to the title of 
any other claimant This presumption may 
be overcome by the proof of facts inconsist 
ent with it, as by showing that the* occupant 
received a lease; paid rent; or acknowledged 
the superiority of the -title set up. 

In Parker v. Proprietors, etc., 3 Mete. [Mass.] 
99, the court say: "If a person enters on 
land, having no right or title, and maintains 
the exclusive possession, taking the rents and 
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profits, his possession would be considered ad- 
vei*se, and, if of sufficient notoriety, would 
amount to a disseizin." Here tlie unexplained 
fact of possession and receipt of rents and 
profits is held to constitute an adverse pos- 
session; and for the simple reason it must 
be that the law presumes eveiy possession 
riglitful until the contrary appears or is 
shown. 

In La Frombois x. Jackson, 8 Cow. 618, 
Senator Viele says: "Every possession, then, 
is adverse, and entitled to the peaceful and 
benignant operation and protecting safeguard 
of the statute, which is not in subservience to 
the title of another, either by a direct ac- 
knowledgment of some kind, or an open or 
tacit disavowal of right on the part of the 
occupant; and it is in the latter case only, 
that the law adjudges the possession of one 
to the benefit of another." 

In Smith v. Lorillard, 10 Johns. 336, Kent, 
C. J., says: "Possession is always presump- 
tion of right, and it stands good until other 
and stronger evidence destroys that pre- 
sumption," 

Tried by this rule the possession of the de- 
fendant and A. M. Starr, must be considered 
adverse to the title of the plaintifE. They 
were in the actual and exclusive possession 
and receipt of the rents and profits. They 
did not enter under the plaintiff, but so far 
as appears without any recognition of his ti- 
tle. 

But it is also true, that in the course of 
their possession, the Starrs acknowledged the 
legal title to be in the plaintiff— the final con- 
firmation of his right as a settler under the 
donation act, by the issue of a patent to him 
by the United. States. But this acknowledg- 
ment was always coupled with the opinion 
and assertion upon their part, that the plain- 
tiff had no beneficial interest in the property, 
and, in some way, was bound in equity, and 
good conscience to convey such title to them. 

Upon this aspect of the case, the learned 
counsel for the plaintiff insist, that since 
1860, and prior to the making of any of the 
supposed improvements, the possession of the 
Starrs must be considered as being held in 
subservience to the title of the plaintiff, be- 
cause during this time they acknowledged it 
and claimed to be entitled to it, and there- 
fore their possession could not be adverse to 
it. In support of this argument, counsel cited 
the well-known rule that the possession of 
the vendee under the contract of purchase is 
not deemed adverse to the title of the vendor. 

But admitting for the sake of the argument, 
the proper conclusion from the facts in the 
case to be, that the relation of vendor and 
vendee existed between the plaintiff and the 
Stari-s— that the latter entered under a mere 
purchase of the possession, acknowledging 
the title of the former as paramount, but 
claiming for any reason to be entitled to have 
such title conveyed to themselves, it would 
not follow that their possession was not ad- 
verse. 



After performance by the vendee of the- 
conditions of sale, as the payment of the pur- 
chase money, and when in equity he would 
be entitled to have a conveyance of the title, 
his possession may become adverse to the ti- 
tle of the vendor, and in the absence of any 
proof to the contrary, should be presumed 
to be so. La Frambois v. Jackson, supra. 

In Briggs V. Prosser, 14 Wend. 228, Nelson 
J., it is stated, "There can be no doubt that 
a person entering upon land under a contract 
of purchase, unperformed on his part, does 
not hold possession adversely to the vendoi*. 
After performance, and an equitable title to 
a deed of the premises acquired, I perceive 
no reason why his possession may not be- 
come adverse, or, in other words, there is 
nothing in the character of it inconsistent 
with the idea of an adverse possession. 
Whether it were in fact adverse or not, would 
depend upon the circumstances of each par- 
ticular case." 

This leads to the considei-ation of the point 
as to whether the Starrs were acting in good 
faith or not. To entitle the occupant to set 
off the value of his supposed improvements 
against the plaintiff's claim for mesne prof- 
its (damages), they must have been made 
while the occupant was "holding under color 
of title, adversely to the claim "of the plain- 
tiff," and "in good faith." To enable the de- 
fendant to claim the benefit of the law giv- 
ing the set-off, these three things must con- 
cur. He must have held possession under color 
of title; his possession must have been ad- 
verse to the title of the plaintiff; and he 
must have acted in good faith. 

Good faith, in relation to the colorable title, 
must mean nothing more nor less than that 
the party honestly believed his title good, al- 
though, upon investigation, it proves other- 
wise. Of course, in determining whether a 
party did so believe or not, weight must be 
given to the paiticular circumstances of the 
case. For, although the occupant hold under 
color of title, yet, if at the same time he 
knows, or has good reason to believe that his 
title is merely colorable, and confers no right 
as against the legal owner, he is not acting 
in good faith. If, under such circumstances 
he makes improvements, he does so at his peril, 
and cannot compel the true owner to allow 
him for them. If, then, the occupant hon- 
estly believes his title valid, however defect- 
ive or unreal it may prove to be, he is hold- 
ing in good faith. The good faith required 
by the code, is an actual belief in the appar- 
ent title under which the occupant holds and 
improves. 

Upon whom is the burden of proof in this 
matter? Good faith is the opposite to bad 
faith, and bad faith and fraud are synony- 
mous. Fraud is never presumed, except when 
the law peremptorily so declares, but must 
be proven. It would seem, therefore, that 
the occupant in this particular as in general 
is presumed to have acted in good faith until 
the contrarj' appears. 
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No evidence has tieen produced hj the plain- 
tiff to show that the Starrs were acting in 
bad faith. Nothing in the circumstances of 
the case tends to support that conclusion. 
On the contrarj'-, the veiT fact that they ex- 
pended several thousand dollars in making 
improvements on the land is evidence of their 
good faith— a faith which manifested itself 
by its works. ^ly conclusion upon this 
branch of the case is, that the Starrs were 
"holding under color of title adversely to the 
claim of plaintiff, in good faith." 

Next, "while so holding did they or either of 
them make permanent improvements upon 
the premises? At common law when the 
owner of an estate, who had been disseized, 
sought to recover damages for the loss of the 
profits during the ouster against the wrong- 
ful occupant thereof, the latter might recoup 
such damages to the extent of the value of 
permanently useful improvements put upon 
the land by himself. And this was so, wheth- 
er the remedy pursued was assize of novel 
disseizin, trespass with continuando brought 
after entry or after recovery in ejectment. 
Gill v. Patten [Case No. 5,428]; Green v. 
Biddle, 8 Wheat. [21 U. S.] 81, 82. In. Jack- 
son V. Loomis, 4 Cow. 172,' It was held in 
an action of trespass for mesne profits, that 
a bona fide occupant should be allowed the 
value of his improvements made in good 
faith to the extent of the rents and profits 
claimed. See, also. Bright v. Boyd [Case No. 
1,875]. 

The provision in the Code concerning per- 
manent improvements is a substantial aflrm- 
ance of this common law rule, restricted in 
all cases to the ease of a bona fide possessor 
holding under color of title. Interpreting the 
phrase "permanent improvements" by the 
common law, it must be construed to mean 
something done to or put upon the laud which 
the occupant cannot remove or carrj^ away 
with him, either because it has become phys- 
ically impossible to separate it from the land, 
or because in contemplation of law it has 
been annexed to the soil and is therefore to 
be considered a part of the freehold. Such 
an improvement, if it exist at the time of 
trial, is a permanent one. The term is a rel- 
ative one and does not import any particular 
length of time. The degree of permanency 
or probable duration of the improvement is 
only material in estimating its value. What- 
ever the occupant may remove when ejected 
from the premises, is not a permanent im- 
provement, and, therefore, there is no reason 
that he should be allowed for it out of the 
claim for i-ents and profits. 

But the thing done to or upon the land 
must also as the word imports be an improve- 
ment to it— it must meliorate— better the con- 
dition of the propeiiy. It must make It more 
valuable in the future for the ordinary pur- 
poses for which such property is owned and 
used. Therefore a structure or labor may be 
as permanent in every sense of the word as 
the pyramid of Cheops, and yet add nothing 
22FED.CAS.— 69 



to the usefulness or value of the land for or- 
dinary purposes. It does not make the land 
more beneficial to the true owner, and is not 
an improvement. Bright v. Boyd [supra]. 

With this understanding of the phrase "per- 
manent improvements," let us see what is 
the character and value of the alleged im- 
provements in this case. 

Bui-ton and Goodenough, two master me- 
chanics, called by the plaintiff, testified that 
they had examined tlie property during the 
tiial. Their testimony substantially agrees, 
and is to the effect— that there are on lots one 
and two, three new wooden buildings, and an 
old shop connected with a marble yard, and 
on the north half of lot four there is an old 
wooden house, and that the present value of 
■ the new buildings is §350 each, of the shop 
$100, and the old wooden house $400. That 
there is a stone wall built across lots one and 
two on the east end, fi-onting on the Wallamet 
river, which would now cost $3,025, and that 
in their judgment the buildings are not per- 
manent improvements, but the wall i^. The 
defendant testified that either he or he and 
A. il. Starr caused the wall and buildings to 
be put upon the premises— thQ former in 1863 
and the latter since. He also testified that the 
three new buildings were worth $1,200, and 
that the buildings on north half of lot four 
were woith $1,800 or $2,000. On cross-exam- 
ination stated he could not say that the three 
buildings were worth $1,200 now. The de- 
fendant also testified that the stone wall was 
built as a part foundation of a house and to 
protect the bank fi'om the river, but that he 
had abandoned the building of the house on 
account of the litigation concerning the prem- 
ises with the plaintiff in 1864-5; and that in 
1865 he had paid the municipal authorities of 
Portland the sum of $1,200 or $1,500, which 
was assessed upon said premises, for the pur- 
pose of paving and improving the sti'eet in 
front of them. It appears from the testimony 
of W. S. Ladd that these buildings, situated 
as they are, ■Rill rent for an average of $20 
each per month exclusive of ground rent or 
the value of the land. 

This is the substance of the testimony con- 
cerning the nature and value of the supposed 
improvements. The burden of proof is upon 
the defendants to show that they are beneficial 
to the property and to what extent. 

This testimony shows beyond a doubt that 
the buildings— all five of them— are "penna- 
nent improvements" within the legal sense of 
that phrase. The opinion of the witnesses as 
to their permanency cannot control the judg- 
ment of the court upon the facts. As Mr. 
Burton said himself on cross-examination, 
"they are permanent as long as they stay 
there." They are permanent because they are 
fixtures— things annexed to the soil— and the 
defendant, being a wrongful occupant of the 
premises, hj^ no right to take them away if 
he would. Uijon this point the plaintiff's wit- 
nesses evidently testified under a misappre- 
hension of tlie meaning of the term "peiina- 
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iient." If they were not permanent in some de- 
gree, they would have no value, and yet both 
these witnesses give them a present value of 
between $1,400 and §1,600. They also improve 
the pi*opeity. They will rent for a certain 
sum per month and they enhance the present 
value of Ihe property by that amount. Town 
lots are ordinarily used for building houses 
upon, to be rented. These buildings are im- 
provements of that character. Their actual 
value depends upon how long they will prob- 
ably endure and be fit for use. 

Upon this point the evidence is not uni- 
form. Tlie testimony of the defendant puts 
the value of the buildings at not less than 
§3,000; that of Burton at $1,400; that of Good- 
enough at $1,550, while ilr. Ladd gives them 
a present rental value of $1,200 per annum. 
While it is apparent that these buildmgs en- 
hance the present value of the property, it is 
difficult in the nature of things, and particu- 
larly upon this evidence, to say precisely by 
how much. 

This depends upon the probable durability 
of the buildings, the cost of keeping them up 
and the probable future demand for such 
houses— in other words, what is likely to be 
the annual net gain to the owner of the prop- 
erty from then- future rental and for how long. 
The future rental of cheap, small wooden build- 
ings is not capable of a very definite estimate. 
Under these circumstances and state of the 
proof, I have found the present value of the 
buildings to be $2,000. 

The foundation wall is a permanent structure 
beyond a question, but I cannot satisfy my 
mind from the testimony, that it is of any 
benefit to the owner of property, or enhances 
its present value in any degree. If a house 
were built upon it, the result might be bene- 
ficial to the property, but to require the owner 
to build the house to make the wall available, 
would be in effect controlling him in the fu- 
ture use and enjoyment of his property for 
the benefit of the occupant. Practically the 
house would be the improvement and not the 
wall alone. But it may be said that the wall 
alone is a present benefit to the property as a 
means of protecting the bank from the wash of 
the river— and I do not overlook the fact that 
the defendant testified that it was partly built 
for that purpose. Yet, judging from the indefi- 
nite and hesitating manner in which the' de- 
fendant made that statement, and his definite 
and positive testimony that the wall was in- 
tended as the foundation for a house, which 
was not built on accoimt of his litigation with 
the plaintiff, and the further fact, that the de- 
fendant has failed to produce any evidence to 
show that a wall is in any degree or manner 
necessary to protect the bank from the action 
of the river, I conclude that it is not. The 
burden of proof is upon the defendant to show 
the value or benefit of this wall to the prop- 
erty, and if it was in fact useful as a protec- 
tion against the water, it was very easy to 
have shown it by the testimony of persons 
conversant with the subject. 



The amount paid the city of Portland by the 
occupant as an assessment for the improve- 
ment of the sti-eet adjoining the premises, is 
objected to as a set-ofC by the plaintiff as not 
being an improvement "made upon the prop- 
erty." 

This may be called a technical distinction, 
but nevertheless, it is a substantial one. The 
assessment upon the property for the purpose 
of improving the street was a tax upon it— 
notliing more nor less. The payment of taxes 
upon property is not an improvement made 
upon it, however much such payment may in- 
directly enhance its value. This item of the 
alleged set-off is not within either the letter or 
reason of the provision of the Code concerning 
"permanent improvements '* 

But it is a proper deduction to be made from 
the gi-oss rents of the property in estimating 
the actual damage which the plaintiff has sus- 
tained by the defendant's wrongful withhold- 
ing of the possession. The expenditure was 
not made voluntarily by the defendant, but in 
obedience to the law and for the benefit of the 
property, and consequently its owner. It is 
the duty of a party in possession of property, 
claiming title or interest therein, to pay all 
lawful taxes and charges imposed thereon by 
public authority. If he neglect to do this, and 
purchase the properly at a sale for these taxes, 
he acquires no right thereby, because his con- 
duct is deemed fraudulent as against the true 
owner. As it turns out, these taxes were paid 
by the defendant for the benefit of the plaintiff. 
If the foi-mer had not paid them the latter 
must, or allowed the property to have been 
sold as delinquent. Therefore in estimating 
the damages to which the plaintiff is entitled 
for being kept out of possession, the amount 
of the assessment must be deducted from the 
gross rents, and the remainder is the true 
pi-ofits or damages. Bright v. Boyd [supraj. 

On the contrary, if the payment of a tax by 
an occupant without title could only be allow- 
ed him against a claim for mesne profits, by 
way of set-off, as for a permanent improve- 
ment, it would often happen that it could not 
be allowed at all. For instance, if the pave- 
ment put upon the street by this assessment 
were now worn out or if from serious defects 
in plan, materials or workmanship, it had 
proved worthless, it would not be of any pres- 
ent value to the property and could not be the 
subject of a set-off. But as the tax was paid 
and expended in obedience to public authority, 
the occupant is not responsible for such conse- 
quences or results, and therefore his right to 
be re-imbursed ought not to depend upon them. 

In conclusion the plaintiff is entitled to a 
judgment for the recovery of the possession 
of the premises. 

As has been shown, the use and occupation 
of the premises, excli^ive of defendant's im- 
provements, was worth $5,312.50. Deduct 
from this the amount— $1,350— of the tax paid 
for street improvements, and the remainder— 
$3,962.50— is the mesne profits, or damages, 
to which the plaintiff is entitled. Against this 
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amount set ofiC the present value— §2,000— of 
the permanent improvements, and the remain- 
der— $1,902.50— is the sum -which the plaintiff 
is entitled to recover of the defendant, to- 
gether with costs and expenses. 

[NOTE. Upon the entry of the judgment in 
this ease, Starr filed a bill in equity against 
Stark, setting up his equitable title to the prem- 
ises, and praying that Stark be decreed to con- 
vey the legal title, and perpetually enjoined 
from executing his judgment in the above 
ease. The case was first heard before Judge 
Deady, upon motion for preliminary injunction. 
The motion was denied, with costs. Case No. 
13,316. Upon the final hearing of the case, 
a decree was entered in favor of the complain- 
ant. The opinion in this case was delivered 
by Circuit Judge Sawyer, Judge Deady dissent- 
ing. -Id. 13,317. Upon appeal to the supreme 
court by Stark, this decree was afiirmed. Mr. 
.Justice Field delivered the opinion of the 
court. 94 U. S. 477.] 
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STARKWEATHER v. CLEVELAND INS. 

CO. 

[2 Abb. (U. S.) 67; 4 N. B. R. 341 (Quarto, 
110); 3 Ohi. Leg. News. 77; 28 Leg. Int. 
36; 10 Am. Law Reg. (N. S.) 333; 5 Am. 
Law Rev. 568.] i 

District Court, N- D. Ohio. Nov., 1870. 

Insdhanoe- Thaxsfer of Policy— Rights op As- 

SIOXEE IS BaNKKUPTOT, 

1. A clause in an insurance policy declaring 
that the policy shall be void if assigned with- 
out the consent of the company, does not apply 
to a transfer made under the bankrupt law, by 
a register in bankruptcy, to an assignee appoint- 
ed for the insured. 

[Cited in Union Ins. Co. v. Barwick, 36 Neb. 
233, 54 N. W. 519; Hammel v. Queen's 
Ins. Co., 54 Wis. 77, 11 N. W. 349.] 

2. An assignee in bankruptcy does not ac- 
quire the beneficial interest in the assets, but is 
merely clothed with the title and control as 
.'igent for the bankrupt and his creditors, and 
for the purpose of converting them into money 
and applying them towards the discharge of 
the debts. The statutory transfer to such as- 
signee is not within the purpose or operation 
of a condition in a contract, restricting aliena- 
tion of the beneficial interest. 

Petition in proceedings in hankniptcy. 

S. O. Griswold and S- Starkweather, for 
the petition. 
Willey, Gary, & Terrell, opposed- 

1 [Reported by Benjamin Vaughan Abbott, 
Esq., and here reprinted by permission. 5 Am. 
Law Rev. 508, contains only a partial report.] 



SHERMAN, District Judge. The petition 
states that on February 7, 1870, Newton 
Wells, on the petition of his creditors, was 
declared by default a bankrupt, and that the 
petitioner was thereupon duly appointed his 
assignee. That on July 25, 1868, the defend- 
ants issued to Newton Wells, the said bank- 
rupt, a policy of insurance in the sum of 
fifteen hundred dollars on his house in Con- 
cord, Lake county, Ohio, for the period of 
three years from that date. That on May 8, 
1870, and within the life of the policy, but 
after Wells was adjudicated a bankrupt and 
the assignee appointed, the premises were 
destroyed by fire. 

The answer of the insurance company does 
not deny the loss, or the sufficiency of the 
proofs, but bases its defense on two clauses 
in the policy which read thus: "If the title 
to the propeity is transferred or changed, 
this policy shall be void." And secondly, 
"If, without the written consent of the com- 
pany, this policy shall be assigned, it shall 
be void." The direct question presented the 
court for adjudication is this: Is the assign- 
ment of the register to the assignee both of 
the policy and of the property insiired, a 
violation of these two covenants in the pol- 
icy, and does it exonerate the conipany 'from ■ 
liability? It is claimed by the petitioner that 
his assignment and transfer were not the 
voluntary acts of the bankrupt, but merely 
an assignment by operation of law, and that 
there is a broad distinction recognized by the 
authorities between the voluntary and the 
involuntary assignments and transfers of the 
policy and title. It is claimed by the de- 
fendants that a policy of insurance is a con- 
ti-act of personal indemnity, in no manner 
incident to the estate, nor running with it, 
and that the language of this policy is broad- 
er than the common and usual clauses 
against alienation, and includes in if any 
involuntary change or transfer of title. 

It may be premised, that as the covenants 
in this policy are in restraint of alienation, 
and entail a forfeiture, they may be strict- 
ly construed. Though a contract voluntarily 
entered into by the parties, no other mean- 
ing should be given to the language used 
than a most rigid and literal interpretation 
permits. 15 Johns. 276; 2 Wils. 234. The 
clause against the assignment of the policy, 
and against the transfer and change of title, 
may be considered together. The rules that 
apply to either apply to both. These cov- 
enants are common to all insurance con- 
tracts. All policies have the same clause for- 
bidding the assignment of the policy. The 
covenant against change or transfer of title 
in different policies varies somewhat in - 
phraseology. In some policies the language 
used is, "sold or conveyed, in whole or in 
part;" in others, "shall not be alienated by 
sale or otherwise;" or, as in this, "the title 
shall not be changed or transferred." All 
these expressions are in substance the same. 
To sell and convey, to alienate, or transfer 



STARKWEATHER (Case No. 13,308) 



[22 Fed. Cas. page 10921 



the title, means an act whereby a thing is 
made another man's; an act whereby a 
change in the ownership of propei'ty is made 
from one person to another. And wliether 
these words are used in the active or passive 
sense can make no difference in their con- 
struction. These covenants, therefore, on 
the part of the assux*ed, are that he will not 
assign the policy, or in any" manner change 
liis title to, or the ownership of, the proper- 
ty insured. [I can find no decisions under 
the present bankrupt law bearing upon the 
ease at bar. The question must, therefore, 
be decided upon principle and by the lights 
derived from decisions upon analogous ques- 
tions.] 2 

It is not to be doubted that the petitioner, 
by virtue of the adjudication in bankruptcy, 
and his appointment as assignee, has the 
control of this policy and of the property 
therein insured. What rights and what 
title did he thereby acquire? Assignees, ac- 
cording to 1 Bouv. Law Diet. 132, are of two 
kinds: one in fact, and one in law. An as- 
signee in fact is one to whom an assignment 
has been made in fact, by the party having 
the right to assign. An assignee in law is 
one in whom the law vests the right and con- 
trol in the property. To the latter class an 
assignee in bankruptcy belongs. He is like 
an administrator, executor, or guardian, up- 
on whom, when appointed by the proper au- 
thority, the law confers the right and power 
to control the property thus committed to his 
charge, paramount to all others. But it does 
not give to, or vest in him, the absolute own- 
ership in his own right to the property. He 
is a mere trustee, accountable under the law 
to the cestui que trust. He holds the proper- 
ty assigned to him in trust— of all leases and 
policies, as well as other property. In leases 
with covenants against alienation without 
consent, &c., it has always been held that the 
leases pass to the assignee, and this is true 
of the bankrupt law. Nay, more; it has 
been held (2 Chit. 600), that in such case, the 
assent of the lessor to such assignment is 
to be presumed from the law itself. This 
doctrine is nothing but the simple enuncia- 
tion of the principle laid down by Lord 
Bllenborough, in Copeland v. Stephens, 1 
Barn. & Aid. 593. In substance, he declares 
that the assignee is a mere agent for the 
bankrupt and for his creditors. He says: 
"An assignment hy the commissioners of 
bankruptcy is the execution of a statutory 
power given them for a particular purpose, 
namely, the payment of the bankrupt's debts. 
Nothing passes from them, for nothing ever 
vested in them. Whatever passes, passes by 
force of the statute, and for the pui-pose 
of effecting the object of the statute. * * * 
The object of the statute, and of the assign- 
ment, is the payment of the bankrupt's debts, 
and the assignee is tmstee only for that 
purpose." 

2 [From 4 N. B. R. 341 (Quarto, 110).] 



Again, in 9 Ves. 100, and 13 Ves. 186, the 
lord chancellor declares that assignees are 
not considered as having the same rights as 
purchasers for a valuable consideration, and 
that they are placed in the same class as 
pei-sonal representatives of intestates. Of 
course I need not quote authorities to show 
that Wells dying, this policy, notwithstand- 
ing its covenants, would pass to and vest in 
his administrator. From tliese cases the 
principle is clearly deduced, that an assignee 
in the case of involuntarj' bankruptcy is only 
a trustee, an agent, standing in the shoes of 
the banknipt, with only power to do what 
the bankrupt ought to have done, namely, 
pay the debts out of his assets. By the pro- 
visions of the bankrupt law, the register 
makes the assignment, and not the bankrupt. 
The latter makes no paper and performs 
no act to divest him of the title. But the 
control of the property, merely and solely 
by the judgment of the court, is taken from 
him and vested in the assignee, who has 
merely the power to do what the general as 
well as the bankrupt law requires, namely, 
to appropriate the bankrupt's property to 
the payment of his debts. In other words, 
that the assignee is a mere agent of the 
debtor to use his property in the payment 
of his debts. It therefore follows from this, 
that the bankrupt remains as much interest- 
ed in watching over and guarding the in- 
sured property after as before bankruptcy, 
and that the assignee does not acquire such 
an interest in the policy, nor in the insured 
property, as to work the forfeiture contem- 
plated by the clauses in question. Phil. Ins. 
107. 

This conclusion will be further strength- 
ened by a review of the cases upon the effect 
of an involuntary act of bankruptcy upon 
the breaches of covenant in insurance and 
other like contracts. Parsons, in his work 
on Contracts (volume 2, p. 451), says: "On 
general principles, that where property, in- 
sured against fire, is taken into the posses- 
sion of the lawj for the benefit of creditors, 
the insurance will remain valid, until the 
property is sold by tlie assignee."^ The case 
of Bragg V. New England Mut. Fire Ins. 
Co., 5 Fost. [N. H.] 289, was a suit broiight 
on a policy which contained a clause that, 
"if the propertj' shall in any way be alien- 
ated, the policy shall be void." The property 
was mortgaged at the time, and this fact 
communicated to the company. During the 
life of the policy, the mortgage was fore- 
closed, and the property sold. But the court 
said, "that the title that became vested in 
the mortgagee by the foreclosure, was 
brought about by the opei-ation of the law. 
There was no act of conveyance or transfer, 
by the mortgagor or mortgagee. We cannot 
therefore regard the foreclosure and sale as 
an alienation." 

In the case of Smith v. Putnam, 3 Pick. 
220, there was a lease of a farm, with a 
covenant not to carry off any hay under a for- 
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feiture of ten dollars per ton. Hay was at- 
tached and carried off by the creditors of the 
Jessee, and without his consent. In this suit 
for the forfeiture the court said "that the 
general principle to be deduced from all the 
cases was that covenants not to assign, 
tmnsfer, &c., ai-e broken only by a volunta- 
ry transfer by the lessee. That the removal 
of the haj', by sale or execution, was not a 
voluntary act of the lessee, and, therefore, 
no breach of the covenant." The leading 
case in England will be found in 8 Term E. 
57. Suit was brought on a lease, which con- 
tained a covenant that the lessee "should 
not set over, assign, transfer, or in any 
way dispose of the lease, without the writ- 
ten consent of the lessor." The lessee con- 
fessed judgment, and upon execution issued 
thereon the lease was sold. Lord Kenyon 
said: "I adopt the distinction betw^een these 
nets which the party does voluntarily, and 
those that pass in invitum. Judgment in 
contemplation of law, always passes in invi- 
tum, and, therefore, there is no breach." 
The same doctrine was held thirty years be- 
fore, and will be found in 3 TVils. 23-1. 

In the case of Wilkinson v. Wilkinson, 10 
Eng. Ch. 2o8, a father by will gave his son 
the I'ents and profits of certain premises, 
with a proviso that if the son assigned or 
disposed of, or otherwise incumbered the 
property, he should forfeit the estate. The 
son afterwards became bankrupt. Sir W. 
Grant, in deciding the case, says: "Now 
-courts of law have held that an assignment 
by operation of law, which bankruptcy is, 
is not an alienation within the meaning of a 
restraint against alienation." 

Hilliard, in his work on Bankruptcy (page 
141), sums up the law in these words: 
"Property may be limited or leased to be 
void or revert back in the event of bank- 
ruptcy, and if a lease to a trader contain such 
a proviso, the term does not pass to his as- 
signee, but reverts back. But to prevent its 
passing, there must be an express proviso 
to that fact. The usual covenant or proviso 
not to let, assign, or transfer, without con- 
sent, &c., will not be sufficient. The com- 
missioners may still assign the lease to the 
assignees, without such consent, and such 
consent is presumed by operation of law. 
The distinction, however, is taken in Eng- 
land, that unlike bankruptcy, which is an 
involuntary proceeding, insolvency, being a 
voluntary proceeding on the part of the 
debtor himself, is a breach of the covenant 
against assignment, and works a forfeiture." 

On tliese authorities, it seems clear to me, 
that the clauses in this policy forbidding its 
assignment, and the change and transfer of 
the title to the property, have no more ef- 
fect than similar words in leases. Both are 
contracts between two persons, with this 
difference, that leases are under seal, and 
therefore of a higher nature. The cases cit- 
ed establish the doctrine that bankruptcy 
and judgments are involuntary, and do not 



avoid covenants against assignments and 
transfers, either in leases or policies of in- 
surance. 

In this case, the bankruptcy of Wells, the 
owner of the policy and the property, was 
Involimtary. By operation of the law, the 
.policy and the property were taken out of 
his custody and control, and placed in the 
hands of the assignee, as the agent of the 
law, to sell the same and pay his debts. The 
entire interest in the property is sold under 
the law hy the assignee. The loss provided 
for in this policy accrued while the property 
was in this condition. It was still in law 
Wells' property, but by operation of law, 
in the hands of the assignee for the sole pur- 
pose of selling and applying the proceeds 
for Wells' benefit. 

Decree for petitioner. 

[See Case No. 13.309.] 
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STARKWEATHER v. CLEVELAND INS. 

CO. 

[4 Chi. Leg. News, 175; 15 Int. Rev. Rec. 59.] 

Circuit Court, W. D. Ohio. Jan., 1872. 

ISSURASCE — BASKHtJPTCr OF PARTI INSURED — 

Right of Assignee to Recoveb for Loss. 

[Appeal from the district court of the Unit- 
ed States for the Northern district of Ohio.] 

This was a case where a policy of insur- 
ance had been issued by the defendant to the 
banlarupt several months before any proceed- 
ings in bankruptcy. Proceedings in bank- 
ruptcy were commenced, the insured was de- 
clared a bankrupt, and all his property trans- 
ferred to and vested in said assignee, the 
property covered by said policy included. 
Some months after the transfer of the prop- 
erty to the assignee in bankruptcy, the build- 
ing insured was desti'oyed by fire. Suit 
brought for amount of policy. 

[See Case No. 13,308.] 

Griswold & Buckingham, for assignee. 
Willey, Gary & Terrell, for insurance com- 
pany. 

EMMONS, Circuit Judge, held: That at 
common law the termination of all interest 
of the insured in the property, defeated the 
policy; and that the ti-ansfer to the assignee 
in bankruptcy terminated all interest of the 
bankrupt in the property insured. That a 
transfer to an assignee in bankruptcy was 
within the terms of that provision of the pol- 
icy which declared that the policy should be 
void in case of any change or transfer of 
the title to the property insured. That the 
fact that the bankruptcy was involuntary was 
immaterial, as was also the fact that the 
transfer was made by operation of law. 

Judge EMMONS went into an elaborate 
analysis and review of all the English and 
American authorities bearing upon this and 
analogous questions. 
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Policy lield void for tlie above reasons, and 
case remanded for furtber proceedings. 

In pronouncing the opinion in this case, 
.Tndge EMMONS discussed the effect of the 
lecent decision of the supreme court in refer- 
ence to summary proceedings in banliruptcy, 
in eases properly cognizable in law or equity, 
according to their respective forms of pro- 
<'edure; concluding to remand such eases to 
the district court for re-formation of the 
pleadings, advising that the gi'eatest liberal- 
ity should be allowed in relation to amend- 
ments, especially where hearings had been 
had upon the merits, without objection as to 
form. 



Case HJo. 13,310. 

The STARLIGHT. 

[1 Hask. 517.] 1 

District Court, D. Maine. Feb., 1874. 

Pleauing IX ADjriRAL.Tr — Ali-egatioxs or Libel 

— Effect of Pailuke to Deny — Evidexce — 

Collision—Shoutesixg Sail— Right of Wat, 

1. In causes of collision, the charge in a 
libel that one vessel was close-hauled on the 
starboard tack and the other on the port tack 
with the wind free, is to be taken as true, when 
the answer in general terms avers that the 
latter vessel was not in such a position as re- 
quired her to avoid the former. 

2. In admiralty, all allegations in the libel 
not specifically denied are admitted. 

3. Such evidence only is admissible as per- 
tains to the express allegations in the libel or 
answer. 

4. A vessel at sea in the night, that comes 
into the wind- for the purpose of shortening 
sail, and thereby becomes unmanageable, not 
having first made a careful survey of the sea 
to discover approaching vessels, is at fault, and 
in case of collision with a vessel having the 
right of way, is accountable for damages. 

5. A vessel on the starboard tack, close- 
hauled, is bound to keep her course until danger 
is imminent, and then she has a right to pre- 
sume that an approaching vessel on the port 
tack will avoid her. 

6. Negligence, by a vessel having the right of 
way, in not seasonably discovering an approach- 
injj vessel, in case of collision between them, 
will not charge the former with fault, unless 
sucli negligence contributed to the collision. 

In admiralty. Libel in rem by a vessel 
close-hauled upon the starboard tack for 
damages sustained by collision with a vessel 
on the port tack with the wind free. Cause 
heard on libel, claim, answer and proof. 

A. A. Strout and John O. Dodge, for libel- 
lant. 
William Henry Clifford, for claimants. 

FOX, District Judge. This action is in- 
stituted in behalf of the owners and crew 
of the schooner Thomas Fitch of New Lon- 
don, Conn., to recover damages sustained by 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



a collision with the schooner Starlight, on the 
morning of the fourteenth of Nov. last, be- 
tween three and four o'clock, about twenty 
miles southerly from Cape Henlopen. The 
Thomas Fitch is of the burden of eighty- 
one tons, and was on her voyage from New 
London to Tangiers in ballast for oysters. 
The Starlight is three hundred and thirty 
tons, was loaded with coal and boxmd from 
Georgetown to Portland. The wind it is 
agreed, was about N. W. by W. blowing 
heavily, but not a gale; there were some 
clouds overhead, but it was generally clear 
and dark and without haze; the fore-rigging, 
bulkwarks and stanchions of the Thomas 
Fitch on her port side were carried away, 
and her crew at the time abandoned her, go- 
ing on board the Starlight, and she was 
afterwards picked up, taken into Wilming- 
ton and there libelled for salvage. In the 
present case, the libel alleges that the Thom- 
as Fitch was close-hauled on the starboard 
tack, heading about W. S. W. under close 
reefed mainsail and jib, making not more 
than one and one half knots per hour, with 
the proper regulation lights burning. 

The answer states the course of the Thom- 
as Fitch as being S. W. by W. and does not 
deny that her lights were in position and 
burning, nor the other allegations above re- 
cited from the libel. These must, therefore, 
be taken as conceded by the answer; and 
the evidence given by the crew of the Star- 
light also establishes the fact that the lights 
of the Thomas Fitch were in compliance 
with the requirements of the act of congress 
upon this subject. The answer gives the 
course of the Thomas Fitch as one point 
more free than that stated in the libel; but 
the testimony from those on board of her 
sustains the allegations of the libel, and the 
difference of one point only is so slight, that 
from the other admissions in the answer, 
and all the other testimony in the cause, the 
court is satisfied, that at the time alleged, 
the Thomas Fitch was sailing close-hauled 
on the starboard tack. 

The averment in the fourth article in the 
libel is, "that wlien the Starlight was first 
seen from the Thomas Fitch, she was head- 
ing about N. E. by N. having the wind free, 
and was coming directly towards the Thom- 
as Fitch, on the port bow. She had no lights 
set at the time, and was not, therefore, seen 
until quite near." The answer asserts that 
the lights of the Starlight were in their 
proper position and burning brightly; but 
as to the course of the Starlight the answer 
is not directly responsive to the fourth ar- 
ticle in the libel, and does not deny that she 
had the wind free, and was coming directly 
towards the Thomas Fitch. 

The answer avers "that the captain took 
the wheel and ordered the man forward to 
inspect the lights, and call rhe watch to furl 
the flying-jib and reef the mainsail, and that 
in all respects, said order was a proper and 
necessary one at the time; that immediately 
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after the men had completed the furling of 
-the fl3'ing-jib, and before the reef had been 
taken in the mainsail of the Starlight, the 
Thomas Fitch, sailing on a S. W. by W. 
course, ran into the jib-boom of the Starlight 
It charges that the collision was caused by 
the carelessness and negligence of the Thom- 
as Pitch, and not by any want of manage- 
ment of the Starlight; that at the time and 
before the occurrence of said collision, the 
Starlight was not in such position as requir- 
ed her to avoid the Thomas Fitch, but on 
the eontrarj', it was the duty of the Fitch to 
have avoided and gone clear of the Star- 
light" 

In these extracts from the answer, the 
court is nimble to discover any denial of the 
charge in the f oui*th article of the libel *'that 
the Starlight's course was about N. E. by 
N. with a free wind coming directly towards 
the Thomas Fitch on her port bow." 

There is nothing whatever stated in the 
answer as to the Starlight's course, or wheth- 
er she had a free wind or not The court 
does find that it is alleged in the answer, 
that the flying-jib of the Starlight was furl- 
ed, and that the men were called to reef the 
mainsail; but it is not anywhere averred 
that in order to accomplish these movements, 
her course had been changed a single point, 
or that she had been thrown up into the 
wind, or that she had not been pursuing a 
course N. B, by N. It is stated, near the 
close of the answer, "that the Starlight was 
not in such a position as required her to 
avoid the Thomas Fitch;" but as it is char- 
ged in the libel that the Thomas Fitch was 
close-hauled on her starboard tact, and the 
Starlight was on her port tack with the wind 
free, the general denial that her position was 
not such as required her to avoid the Thom- 
as Fitch, without in any way or manner set- 
ting forth what position she was in, or what 
excuse she had for not avoiding a vessel 
close-hauled on the starboard tack, is not 
suflacient, and does not directly meet and 
answer the charges found in the libel. 

By the twenty-seventh of the admiralty 
niles, it is required "that the answer of the 
defendant to the allegations in the libel shall 
be full, explicit, and distinct, to each sep- 
arate article and separate allegation in the 
same order as numbered in the libel;" and 
the rule in admiralty is substantially as in 
equity, that what is alleged on the one side 
and not denied on the other, is to be taken 
as true; and evidence is not admissible in a 
cause, except such as relates to the express 
allegations on the one side or the -other. 

In the case of The William Harris [Case 
No. 17,695], Judge Ware states the practice 
of the court to be that if a party relies upon 
an objection, "he should put the question of 
fact in issue by a dilatory plea, * * * or 
by a distinct denial of the averment in the 
libel, by a counter allegation in his answer. 
As he has done neither one nor the other, 
the fact must be taken as admitted; no evi- 



dence can properly be received to contradict 
it, because the proof must be confined to the 
matters in issue. The couit cannot travel 
out of the record to decide questions which 
the parties have not submitted to it, and 
nothing is submitted to its determination, 
but what is distinctly alleged on one side 
and contradicted on the other. It is true 
that courts of admiralty are not restrained 
by the strict technical rules of pleading, 
which prevail at common law; but it is not 
less true, in all courts, that the matters in 
controversy must be distinctly propounded, 
and each party must set forth by plain and 
precise allegations, the grounds on which 
he asks for the judgment of the court in his 
favor, as well to disclose to the adverse par- 
ty the points to which he must direct his 
proof, as to enable the coiu't to see what 
is in controversy between them." 

In the opinion of the court, the answer of 
the claimants is not full, explicit, and dis- 
tinct, to the allegations in the libel, and does 
not present a full defense to the case as 
made by the libel. When the cause was 
opened at the hearing, upon the reading of 
the answer by the proctor for the claimants, 
the court was impressed by these objections 
to it, and frankly stated them to the counsel, 
and also the legal efEect resulting therefrom, 
as the answer then was. No request, how- 
ever, was made for leave to change or amend 
the answer, and the cause was allowed to 
proceed to hearing and argument upon the 
pleadings as they were originally presented, 
and upon these pleadings the court is of 
opinion, that the allegations of the libel pre- 
sent a valid, legal cause of action against 
the Starlight, to which no satisfactory de- 
fense is found in the answer of the claim- 
ants. 

The cause was not staid on this objection, 
but the hearing proceeded. Four of the crew 
of the Thomas Fitch and two from the Star- 
light were exansined in court. The deposi- 
tions of three of the Starlight's crew had 
been previously taken, and the case was ful- 
ly heard upon its merits. The court has thus 
been fully advised of the defense intended 
to be made, and of the evidence in its sup- 
port The claimants insist, that previous to 
the collision, the Starlight was thrown into 
the wind for the purpose of taking in the 
flying-jib and reefing the mainsail, and at 
the time of the collision, was head to the 
wind without headway. To this pretension, 
two answers may be made, either of which 
is satisfactory. 

First: Under the circumstances such a 
movement was imprudent and should not 
have taken place. 

The libel avers, that the Thomas Fitch had 
her lights burning, and this is not denied in 
the answer. From the testimony of nearly 
all on board the Starlight, it is clearly prov- 
ed that they saw the lights of the Thomas 
Fitch at a very considerable distance. No 
objection is made to the character of these 
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lights, or that they Tvere not in compliance 
with the regulations prescribed by congress; 
and they require "that the lights shall be 
of such a character, as to be visible on a 
dark night Avith a clear atmosphere, at a 
distance of at least two miles." Such was 
the night in question, and the lights of the 
Thomas Fitch should have been seen at 
about that distance. Why were they not 
sooner seen from tlie Starlight? It is stated 
by a number of the witnesses from her, 
that before her flying-jib was hauled down 
and furled, they looked about to discover if 
any vessels were in sight, and none were 
visible. Are these statements as to their 
examination to be depended upon? The 
court cannot rely upon them, as it is not 
disputed that the Thomas Fitch was then 
within less than a mile of the Starlight, and 
it being conceded that her lights could be 
seen at the distance of two miles, a com- 
petent, attentive lookout must necessarily 
have perceived the lights of* the Thomas 
Pitch at the distance she then was. 

The lights were not seen by reason of an 
insufficient lookout. If they had been seen, 
and the vessel discovered coming towards 
the Starlight close-hauled on the starboard 
tack, it was the duty of the Starlight, for 
the time being, to hold her course, and not 
to throw herself into the wind and become 
unmanageable. Before such a proceeding is 
adopted, all proper precautions should be ob- 
served, and a careful sui-vey had of the sea, 
to discover whether other vessels may be 
<>xposed to danger by such movements; and 
she is to be held accountable, if by want 
of proper precautions, a collision ensued with 
a vessel coming down upon her, entitled to 
the right of way. 

Second: The burden is upon the claimant 
to establish the condition of the Starlight 
and satisfy the court that she was in the 
wind without motion or control, and this 
he fails to do. That the original course of 
the Starlight was N. B. by N. is charged in 
the libel and not denied in the answer, and 
is therefore to be taken as truly stated. This 
was within eight points of the wind, so that 
she was not then close-hauled, but had, the 
wind two points free. If the master con- 
cluded to furl his flying-jib, it is probable that 
he would let her come up somewhat nearer 
the wind, so that the sail would shiver and 
l)e more easily furled; but it would not be 
necessary for that purpose to bring her head 
into the Avind; and while some of the wit- 
nesses from tlie Starlight do swear that she 
was in that position, the master gives her 
course as more than four points off. The 
Thomas Fitch was first discovei-ed by the 
man at the wheel, and not by the lookout 
or any one forward, and at that time the 
furling of the flying jib was not completed. 
The seamen afterwards came aft to assist 
in reefing the mainsail, but nothing was done 
to accomplish that purpose; the peak, even, 
had not been lowered, but everything aft 
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was In proper position for resuming her 
course; the crew were watching the move- 
ments of the Thomas Fitch, and the court 
has no doubt, that the Starlight might with 
perfect ease have been put upon her original 
course. Most of her crew do testify that her 
sails at this time were all shivering in the 
wind, without headway on the vessel, and 
that she could not have resumed her course; 
but the court is not satisfied with this state- 
ment, for the following reasons: 1st. Prepara- 
tions for reefing the mainsail had not pro- 
gressed as far as was necessary to throw 
her into the wind; up to that time all that 
had been done, was to furl the flying jib. 
2d. The court is of opinion, that the position 
of the two vessels at the time of collision 
demonstrates that the Starlight was then 
under some headway, though probably, not 
to the extent claimed by the libellant. The 
master and mate of the Starlight testified at 
the hearing, that the Thomas Pitch ran into 
the Starlight striking with her jib-boom the 
Starlight's jib-boom, so that it was broken 
ofE at the cap, it being a stick of fourteen 
inches diameter, and that at the same time 
her bobstays were carried away with it, and 
the Thomas Pitch swung alongside to the 
leeward of the Starlight. Neither of these 
oflicers were forward at the moment of the 
collision. Two of the crew of the Starlight 
in their depositions, which were taken be- 
fore the hearing, give us a very different 
version of the way the two vessels came in 
contact. They were aft at the time, but they 
testify that when they got forward, they 
found the bow-sprit of the Starlight ranging 
diagonally across the bow of the Thomas 
Pitch, between her foremast and jib-stay, 
with the jib-boom of the Starlight broken 
and hanging down. Mulford, another of the 
Starlight's crew, states in his deposition, that 
"when the vessels came together the head 
rigging of the Thomas Pitch carried our jib- 
boom away." The testimony of all who 
were examined from the Thomas Pitch sus- 
tains the version of the two hands from the 
Starlight, that this vessel struck the Thomas 
Pitch forward, and the bowsprit of the Star- 
light was found just forward of the foremast 
of the Thomas Pitch, with the broken jib- 
boom attached thereto; that when the two 
vessels came together, the shock was so 
violent that two of the crew of the Thomas 
Pitch were thrown down; that the Star- 
light's jib-boom was probably broken by 
striking the foremast of the Thomas Pitch, 
and that neither the jib-boom or any of the 
head gear of the Thomas Fitch were broken 
or displaced. If the collision did thus occur, 
as claimed in behalf of the Thomas Fitch, 
and as the court is inclined to believe was 
the ease, it is certain, that the Starlight was 
not dead in the water, but was under con- 
siderable headway at the time. 

The answer also sustains this view, as it 
does not claim that the Starlight was at the 
time up in the wind, motionless and unman- 
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ageable, ■while it does assert, that the flying 
jib had been furled, and that they were intend- 
ing to reef the mainsail; it does not contain 
the other averments so yery important to be 
presented as grounds of defense. The omission 
cannot be deemed to have been accidental, 
but from the failure to make any amendment 
must be considered as having been designed- 
ly and intentionally so made, in order that 
the answer might be verified by the oath of 
the master. This answer was filed some time 
before the hearing, and must be taken as a 
correct statement of the condition of things 
as the master then understood them. The 
subsequent attempt to change it by testimony 
can only be asciiibed to the necessities of the 
case as they wei'e developed by the evidence 
for the libellant. 

The court, therefore, cannot but conclude 
that the Starlight was in a condition to have 
avoided the collision with reasonable care 
And seamanship. 

It is said there was negligence on the part 
of the Thomas Fitch in not discovering the 
lights of the Starlight; on this question there 
is a most serious and direct conflict of testi- 
mony; all the witnesses from the Thomas 
Fitch swearing, without qualification, that 
the Starlight had no lights either before the 
collision or after they went on board of her. 
This statement is as unqualifiedly denied by 
five witnesses from the Starlight, every one 
of them swearing that tlie Starlight, at the 
time, did have the proper lights burning 
brightly. Three of the Starlight's crew were 
not produced before the court, but their tes- 
timony was taken by deposition; the court 
therefore had no opportunity from their ap- 
pearance, of forming an opinion as to their 
fairness, credibility, or integrity. The two 
seamen from the Thomas Fitch, who were 
examined In court, testified apparently with 
great fairness, impartialitj-, and intelligence, 
■and there was nothing in the appearance of 
either of them, while upon the stand, to cause 
the court to distrust their statements. Not- 
withstanding the favorable impression prp- 
duced upon the mind of the court by these 
two men, as the number from the Starlight 
■exceeds by one that from the Thomas Fitch, 
and they are presumed to have better means 
of knowledge of what took place on board 
their own vessel, and they have fi-ankly ad- 
mitted seeing the lights of the Thomas Fitch, 
the court, though not without great hesita- 
tion, is inclined to the opinion, that 'the bal- 
ance of the testimony rather preponderates in 
favor of the Starlight having at the time had 
the proper lights, and that through the negli- 
gence of the lookout of the Thomas Fitch, the 
Starlight was not sooner discovered by her. 

Did this neglect to discover the lights of the 
Starlight contribute to the collision? What 
should the Thomas Fitch have done, if the 
Starlight had been seen by her in due season? 
The law required her to hold her course when 
meeting a vessel on the port tack. The lan- 
.guage of the 18th article of the sailing rules 



being as follows: "Where by the above rules, 
one of the ships is to keep out of the way, the 
other shall keep Jier course subject to the 
qualifications contained in the following arti- 
cle." That article requires due regard to all 
dangers of navigation, and to any special cir- 
cumstances which may exist in any particu- 
lar case, rendering a departure from the rules 
necessary in order to avoid immediate dan- 
ger, and provides that nothing in the rules 
shall exonerate any ship from the conse- 
quence of the neglect of any precaution which 
may be required by the ordinary practice of 
seamen, or by the special circumstances of 
the case. 

The general rule being, that the Thomas 
Fitch must hold her course, by the subse- 
quent regulations, was she required to change 
it? These regulations are verbatim the same 
as those of Great Britain; and in speaking 
of them Dr. Lushington in The Orinoco, Holt, 
Rule of Road, 101, said: "According to my 
view of that section, it is an exception of per- 
sons, who would otherwise be under obliga- 
tions to obey the previous sections. In omit- 
ting so to do, viz: the effect of it would be 
this; though they were directed to keep their 
course, yet if there was imminent danger, 
they would be justified in not keeping their 
course, provided they had a chance thereby 
of avoiding the certainty of a collision. But 
it does not appear to me this is a directoiy 
section at all, that tells parties they are to 
do this or that, or anything else; but they 
are released from the severe obligation of 
complying with all the terms of the previous 
sections, and they are released from that ob- 
ligation by circumstances which would ren- 
der obedience to them conducive to 'peril, 
while by deviation, they might escape from 
that peril." 

My impression is, that the admiralty courts 
in America have not generally adopted this 
view of the article, but have rather held 
that eveiy vessel is bound to take reasonable 
precaution, if possible, to avoid a collision; be 
that as itanay, it is certain that the Thomas 
Fitch was bound to hold her course till dan- 
ger was imminent; and even then, she had a 
right to presume that the Starlight would 
keep out of her way. 

It is of the highest importance, that the 
observance of these regulations should be 
obligatory as far as possible, and special cir- 
cumstances requiring a departure can only be 
found in eases of imminent danger. A vessel 
close-hauled, on a starboard tack, has a right 
to hold her course with confidence that other 
vessels will not approach so near as to en- 
danger her safety; and as is said in Lown. 
Col. 69: "It is not easy to see how under or- 
dinary circumstances the want of a lookout 
on board of a vessel close-hauled can con- 
tribute to the collision." 

The court is of opinion that if the Starlight 
had been sooner discovered by the Thomas 
Fitch, the latter vessel ought still to have 
held her coui-se, and should not have made 
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any change, and that the negligence of her 
lookout did not contribute to the collision. 

Decree for libellant. 

Mr. Wm. L. Putnam, appointed' assessor. 



Case No. 13,311. 

STARLING T, HAWKS. 

[5 McLean, 318.] i 

Circuit Court, D. Ohio. <3et. Term, 1851. 

Courts — Federal Jurisdiction — Real Parties. 

1. Where from the facts of the case a con- 
veyance of land appears to be only colorable, 
with the view to give jurisdiction to the courts 
of the United States, the writ will be dismissed, 
on motion or on a plea. 

[Cited in Blackburn v. Selma, M. & M. R. 
Co., Case No, 1,467.] 

2. If the suit is to be prosecuted under the 
direction of the grantor, and at his expense, 
and where he has the option within a stipulated 
time to take back the land, on returning the 
bond; and where a similar right is given to the 
grantee, it is suflScient to show that the ob- 
ject of the conveyance was. to give jurisdiction 
to the circuit court of the United States, and 
for the benefit of the grantor. 

[This was an action by Lyne Starling 
against J. Hawks. Heard on motion to dis- 
miss.] 

Mr. Backus, for plaintiff. 

Swan & Andrews, for defendants. 

MeLEAN, Circuit Justice. A motion is 
made to dismiss this cause for want of juris- 
diction, on the ground that the land claimed, 
was conveyed to the lessor of the plaintiff by 
Sullivant, to give jurisdiction to this court to 
prosecute a suit for the benefit of the grantor. 

Mr. Backus stated, as counsel, which was 
admitted by the other party, that there were 
many eases involving the title to land to a 
large amount, pending in Champaign county. 
That from the trial of one of them he, as 
counsel, became convinced, from the local in- 
terest felt, and consequent influence on the 
juries, a fair trial could not be had in that 
coimty; and that he advised the conveyance 
made by ilr. Starling to the lessor of the 
plaintiff, for the consideration of twenty 
thousand dollars, in order that suits might be 
prosecuted to settle the title at the expense of 
the grantor. And it was agreed that if, at 
the end of five years, the grantee should pre- 
fer, he had the privilege to re-eonvey the 
land; that if sales could be made, the proceeds 
should be paid over to the grantor, in payment 
for the lauds. And that Sullivant executed 
deeds of general warranty for the lands sold. 

The following correspondence took place in 
making the arrangement: In a letter dated 
5th of August, 1848, after complaining of the 
influence brought to bear on the jury, on one 
of the trials, for a part of the land, which 
caused a verdict against Sullivant, Mr. Back- 
us states: "Sullivant and myself now propose 

1 IReported by Hon. John McLean, Circuit 
Justice.] 



to sell the tracts to you. Our title you ar& 
acquainted with, and as to the value of the 
land you are as able to judge as we. It has 
been estimated at various amounts from ten 
to sixty thousand doUai-s. We will sell it to 
you for twenty thousand dollars, payable in 
five years, "with interest, upon the condition, 
that is, if at the expiration of five years, you 
should make default in the payment of the 
purchase money, the land shall be re-convey- 
ed, and yom: note given up. In othei' words, 
the condition shall not operate as a mortgage 
in favor of either party; and if at the end of 
the time, you should not choose, or it should 
be inconvenient to make the payment, and 
take the land, we cannot conapel you to do so. 
But upon' re-conveyance we shall be compelled 
to release you from the payment of the pur- 
chase money. We, on the other side, should 
you be allowed to force us to look to a sale of 
the land for the purchase money, or to your- 
self upon your note, being as you are a citizen 
of New York, you would be more favorably 
situated, so far as regards litigation, than we, 
because you can bring your suits in the Unit- 
ed States courts, and be beyond the local 
prejudice and feelings of the people of the 
county where the land lies." Another letter 
was dated 22d Aug., 1848, in Avhich Mr. Star- 
ling says: "I am pleased with your proposi- 
tion to sell me the Lee lands in Champaign, 
and I accept your proposition without hesita- 
tion, and enclose you my note for the pur- 
chase money. The legal title is in William; 
let him execute the proper conveyances, and 
deliver them to you. Do you place them on 
record, and prosecute the suits for the re- 
covery diligently in the manner you shall 
deem conducive to mj' interest." On the 3d 
September, 1851, Mr. Starling writes: "I 
promptly accepted your offer to purchase tlie 
Lee lands upon the terms you proposed. I in- 
tended to have enclosed you a note for the 
purchase money, but believe I neglected to do 
it, and I now enclose it, dated August 22d, 
which is about the time I wrote to you." 

Under the above circumstances the convey- 
ance was executed, and suits, for the recovery 
of the lands, were commenced. A conveyance 
of land may be made with the express view 
of giving Jurisdiction to the courts to the 
United States, and if it be an absolute, bona 
fide conveyance, it is good. This is the right 
of eveiy citizen. A person may change his 
citizenship for this pui-posc; and the motive 
with which the conveyance was executed, or 
the change of citizenship was made, though 
avowed, if both were done in good faith, it 
constitutes no objection to the exercise of 
jurisdiction. In a conveyance of land for this 
purpose, the only question is, is it an abso- 
lute conveyance without conditions, that it 
shall enure to the benefit of the grantor. If 
it be colorable only, it is a fraud on the law, 
and jurisdiction in the federal court is not 
sustainable. The deed is absolute on its face. 
The condition, whether expressed in the deed 
or out of it, if inoperative as to a transfer of 
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Jurisdiction, would not destroy the validity of 
the deed, only for the purpose of giving juris- 
diction to this court. 

The contract stipulates that the agreement 
.should not operate as a mortgage, but sup- 
pose a mortgage on the land had been given 
to secure the payment of the consideration. 
The conveyance would have been absolute, 
and the jurisdiction undoubted. But this is 
not the character of the conveyance. The 
grantor had the option to rescind the contract 
at the end of five years. He was not bound 
to do so, but it was a right secured to him. 
■^This shows the nature of the transaction, 
and the purpose for which it was entered into. 
In addition to this the suits were to be prose- 
cuted at the expense of the grantoi-, which 
authorizes the inference that the suits were to 
be brought for his benefit. Starling was not 
obliged to take the land, but had the right to 
relinquish it, on which the gi-antor was bound 
to deliver up his obligation. This shows the 
conveyance was not intended to be absolute. 
There is no immorality in this. It was simply 
a device and a contrivance to change the 
jurisdiction, with a view of obtaining a trial 
free from local prejudices. This, indeed, is a 
laudable motive, and tliere can be no objec- 
tion to it, except that the law, and the policy 
of the law, ai-e against it. The case of Mc- 
Donald V. Smally, 1 Pet. [26 U. S.] 623, was 
different from this, in several important par- 
ticulars. The title was absolute upon its 
face, and an adequate consideration was ex- 
pressed in the deed. There was no condition 
for a re-conveyance, no promise to aid in the 
prosecution of the suit, nor that the grantor 
would pay the exjiense. Upon the whole, we 
are satisfied, from the facts of this ease, that 
the conveyance was colorable only, and with 
the view to give jurisdiction to this court; the 
suit is, therefore, dismissed. 



Case N"o. 13,313. 

The STAR OF HOPE. 

[1 Hask. 36.] i 

District Court, D. Maine. Dec, 1866.2 

Chartek Party — Tendehiss Vessel — Delay — 
When Excusable— ExpitEss and Implied War- 
rasties — Suspended Contract — Seaworthi-, 

NESS. 

1. A charter-party, to commence when vessel 
is ready to receive cargo at place of lading and 
notice thereof is given diarterers, requires the 
ship-owner to use. due diligence in dispatching 
the vessel and prosecuting the voyage to the 
port of lading. 

2. Inevitable accident or perils of the sea, 
that delay the vessel in reaching the port of lad- 
ing beyond the usual term of ipassage, do not re- 
lieve the charterers from their contract, if the 
vessel be tendered in a reasonable time. 

3. An implied warranty, or condition prece- 
dent, that the vessel is sea-worthy at the date 
of the charter, does not attach to such contract. 

1 PEleported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 

2 [Affirmed in Case No. 4,710.] 



4- Disability to perform implied covenants, 
without default on his part, will excuse a party. 
Not so where the covenants are express, 

5. A contract may be suspended and not dis- 
solved. . 

In admiralty. Libel by the owners of the 
Star of Hope in personam against the char- 
terers of that vessel for freight due upon a 
charter-partj', stipulating that the charter 
shall commence when the vessel is ready to 
receive cargo at the place of loading and notice 
thereof is given to the charterers. The re- 
spondents answer, that the delay of the ves- 
sel was so great in reporting for cargo, that 
they were relieved from the charter-part3% 
and that the cargo was carried under a sub- 
sequent agreement at a stipulated freight 
that has been fully paid. 

Nathan Cleaves and Joseph Howard, for 
libellauts. 

William L. Putnam and George Evans, for 
respondents. 

FOX, District Judge. This charter-partj^ 
was executed at Boston, on Thursday, the 
27th of April, 1865, and recites that the ves- 
sel, then in Boston, was chartered for a voy- 
age from Farmingdale, in Maine, to Fort 
Gaines, or Mobile, Ala., the owners covenant- 
ing that the brig should be kept tight, staunch 
and strong during said voyage, and the char- 
terers, that they would furnish cargo suffi- 
cient for the loading,— lumber on deck, ice in 
the hold, and would pas'- the gross sum of 
$4,250 fi-eight for the voyage as stipulated. 
Lay-days were agreed upon and demurrage 
provided for. The contract also stipulated 
that "this charter shall cAnmence when the 
vessel is ready to receive cargo at the place 
of loading, and notice given to the party of 
the second part, the dangers of the seas and 
navigation of every nature and kind mutu- 
ally excepted;" these two stipulations being 
contained in the printed portion of the char- 
ter. The vessel sailed from Boston on Tues- 
day, May 1, and did not arrive at Farming- 
dale until the 24th of May. 

The respondents contend, that by reason of 
this delay they were exonerated from all lia- 
bility under the charter-party, that the usual 
time for this vessel to have made the passage 
to Farmingdale would not have exceeded five 
or six days, and that it was in the nature 
of an implied warranty or condition prece- 
dent tliat the vessel should have sailed forth- 
with from Boston, and should be at Farming- 
dale ready for her cargo within the time such 
vessels usually make the voyage, and that as 
she did not sail forthwith from Boston, and 
did not arrive seasonably, they are thereby 
discharged from their obligation to receive 
and load the vessel when she did arrive and 
report herself in readiness. 

The charter-party stipulates "that the char- 
ter shall commence when the vessel is ready 
to receive cargo and notice thereof given to 
the charterers." If this language is to be 
taken strictly and literally, I do not perceive 
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that there was any contract in force ^>et^^■een 
the parties until the vessel arrived and re- 
ported at Farmingdale; and yet it would 
hardly be contended, in ease this vessel had 
been sent on a different voyage by her own- 
ei-s, and the voyage contemplated by the char- 
ter-party entirely defeated, never commenced, 
that the owners would not have been account- 
able to the charterers for the damages sus- 
tained by them, and that they would have 
been justified in saying, the contract did not 
have any force or effect until the brig arrived 
at Farmingdale, and if it was for our inter- 
est to send her elsewhere, we had a right 
so to do without our incumng any liability 
to the other party by so doing. 

In Lowber v. Bangs, 2 Wall. [69 U. S.] 
728, which was an action for breach of a 
charter-jjarty, Judge Swayne in. delivering 
the opinion of the majority of the supreme 
court lays down the following rules, viz.: 
"That the construction to be put upon eon- 
tracts of this sort depends upon the inten- 
tion of the parties, to be gathered from the 
language of the individual instrument. All 
mercantile contracts ought to be construed ac- 
cording to the plain meaning to men of sense 
and understanding, and not according to for- 
ced and refined constructions which are in- 
telligible only to lawyers, and scarcely to 
them. Contracts, when their meaning is not 
clear, ai-e to be constx'ued in the light of the 
circumstances surrounding the parties when 
tliey are made, and the practical interpreta- 
tion which they by tlieir conduct have given 
to the provisions in controversy." 

Guided by these rules, there can be no 
doubt, although tfiere is no express agree- 
ment in this instrument that the vessel should 
proceed to Farmingdale, and although it is 
expressly stated "that the charter shall com- 
mence when the vessel is reported ready to 
receive cargo at place of lading," that the 
owners nevertheless were under an obliga- 
tion, growing out of this charter-party, that 
their vessel should sail for Farmingdale, and 
that the respondents should furnish her a car- 
go, and that this stipulation, as to the com- 
mencement of the charter, must be limited in 
its application to the terms and provisions 
therein expressed, which would natui-ally 
take effect and operate after the vessel's ar- 
rival at Farmingdale, and she had commen- 
ced loading under her charter. 

No particular time being fixed by the agree- 
ment, either for the vessel's sailing from Bos- 
ton or her arrival at Farmingdale, the con- 
tract in reference to these points being im- 
plied from the residue of the charter-party, 
what is the contract that the law implies 
these parties entered into? Is it, that the ves- 
sel, at the moment of the signing of the char- 
ter, is ready for sea and will sail forthwith, 
and will arrive within the usual time for such 
a voyage? Or is it, that the owners will use 
all diligence on their part, and as far forth 
as is in tlieir power will expedite the pur- 
poses of the voyage, making no unreasonable 



delay in Its commencement or deviation aft- 
er the voyage has once begun? Do the own- 
er's become insurers of the vessel's arrival 
within the usual time, and of her readiness 
to receive her cargo? Or are they excused, 
if by the perils of the sea the vessel is de- 
layed and the voyage protracted, if she aft- 
erwards completes her passage and offers to 
receive and carry forward the cargo to the 
port of destination; is there an implied war- 
i-anty or condition precedent, as to the time 
of the vessel's being ready to receive her 
cargo, when nothing of the kind is so ex- 
pressed in the contract? If tlie owners had 
expressly stipulated that the vessel should be 
at Farmingdale on a day certain and report 
for cargo, no one will deny their power to 
have made such an agreement, or that the 
courts would hold them to its very letter, how- 
ever unreasonable. But there is a clear dis- 
tinction between express and implied obliga- 
tions; as is well said, there is a distinction 
recognized by the courts between covenants 
implied by operation of law, and express cove- 
nants; the latter are taken more strictly, and 
for the reason, that when a party, by his 
own contract creates a duty or charge upon 
himself, he is bound to make it good, and is 
not excused, although preA'euted by inevit- 
able necessity, because It is said he might 
have provided against it by his contract. On 
this ground it has been held, that if a ship 
be warranted to sail on or before a pai'ticu- 
lar day, but is prevented from sailing on that 
day by an embargo, the w^ariunty is not com- 
plied with. In the case of covenants implied 
by operation of law, if the party is disabled 
to perform without any default on his part, 
and has no remedy over, the law will excuse 
him. Fland. Shipp. 240, note. Upon general 
principles, in all contracts by charter-partj', 
when there is no express agreement as to 
time, it is an implied stipulation that there 
should be no unreasonable or unusual delay 
in commencing the voyage. If the clause in 
this charter-party relating to the commence- 
ment of the charter had been omitted, if the 
vessel sailed seasonably on the voyage to 
Farmingdale, and was delayed by tempestu- 
ous weather, or driven out of her course to Ber- 
muda, the authorities are very clear that the 
respondents w^ould not thereby have been ex- 
cused from loading the vessel on her arrival at 
Farmingdale, the owners being without fault. 
The owner must repair his vessel as soon as 
he reasonably can, and the charterers must 
await her readiness. "The carrier is not re- 
sponsible for delay on the voyage on account 
of boisterous weather, advei-se winds or low 
tides, or the like. These are dangei*s and 
accidents of navigation, over which he has 
no control, and against which his contract 
contains no wari-anty." Fland. Shipp. § 219. 
In Clark v. Massachusetts, F. & M. Ins. 
Co., 2 Pick. 104, where a vessel, bound f i*om 
Richmond, Va., to Nice, with a cargo of to- 
bacco, was compelled to go into Kennebunk 
for repaii-s that detained her for two months, 



[22 Fed. Cas. page 1101] 



iCase No.^ 13,312. STAR OF HOPE. 



it was decided that the merchant was hound 
to wait that time to enable the master to 
make his repairs; that the contract was 
only suspended by reason of the disaster 
which befell the ship, and that the master 
should have repaired and proceeded on his 
voyage; that neither party was at liberty 
to abandon the contract without the consent 
of the other, or without legal cause, which 
was not procured or caused by the fault of 
the party who relied upon it. It was in evi- 
dence in that ease, that if the vessel had not 
met with the disaster, and had made her 
passage to Nice iu the usual time, that the 
tobacco would have reached a market in sea- 
son for the fall concours, there being two 
concours a year only for sale of tobacco for 
consumption in France, and that the object 
of the owners in the shipment was to get 
their tobacco to the French market at the 
time of the fall concours, and that this ob- 
ject would have been defeated by the delay 
which had been occasioned by the repair of 
the vessel, but the court held that disappoint- 
ment of arrival could ijot control or affect 
the decision, that there was no stipulation 
that the voyage should be performed in any 
given time, and that the disaster was only 
a temporary suspension which did not dis- 
charge the parties from their contract. 

This distinction between suspension and 
dissolution of the contract has been recog- 
nized and enforced in a great number of 
cases, some of them of very great hardship. 
In one case, where a ship was chartered and 
afterwards detained by an embargo for two 
years, it was decided that the conti-act re- 
mained in full force, and that the parties 
were bound to complete it, and the ship's 
owner was held responsible in damages for 
not going the voyage at the termination of 
the embai'go. Hadley v. Clarke, 8 Term K. 
259. 

Lord Kenyon In his opinion there says: 
"If this eonti-act were put an end to, it 
might equally be said, that interruptions to a 
voyage from other. causes would also have 
put an end to it; e. g., a ship being driven 
out of her coui-se, and yet that never was 
pretended. Instances of such interiaiption 
frequently occur in voyages from the north- 
west part of this kingdom to Ireland; some- 
times ships are driven by the violence of the 
winds to ports in Denmark, where they 
have been obliged to winter. * * * i am 
of the opinion, however hard it may be to 
the defendants, the plaintiff is entitled to re- 
cover." So- in The Nathl. Hooper [Case No. 
10,032], Judge Story remarks: "Suppose a 
ship meets with a calamity In the course 
of her voyage, and is compelled to put into 
a port to repair, an,d there the cargo is re- 
quired to be unlivered in order to make the 
repairs, or to insure its safety, or ascertain 
and repair the damage done to it. "Would 
such an unlivery dissolve the contract for 
the voyage? Cei'tainly not," 

The reports abound with eases of this de- 



scriptiou, and no benefit can result from fur- 
ther citation from them. The principle is 
so well settled, that even when the vessel 
is chartered by the month, and is detained 
or delayed for repairs after the voyage com- 
mences, the charterer is obliged to pay for 
the time she is thus delayed. This princi- 
ple is so well established, that I do not un- 
derstand it as questioned by the learned 
counsel for respondent; but it is contended 
that, admitting such to be the law when the 
vessel meets with disasters in the prosecu- 
tion of the voyage, it is not applicable to the 
present ease, as the voyage stipulated for in 
the charter had not yet commenced. It is 
very certain that the vessel was bound to 
proceed from Boston to Farmingdale under 
implied conditions, as the charter party iS' 
silent on this subject; and it is difficult for 
me to find satisfactory reasons why any 
other conditions should arise or be implied,, 
in relation to this portion of her undertaking, 
than the law would imply in ease the charter 
had merely said, "vessel to proceed from 
Boston to Farmingdale," or the charter had 
commenced at Boston, and had pi'ovided for 
the vessel going in ballast from Boston to 
Farmingdale and load, and in these cases, 
if the vessel had been delayed by storms 
and needed repair, and so was compelled to 
refit, and delay was occasioned thereby, nei- 
ther party would have been exonerated from 
the performance of the contract, if the ves- 
sel was seasonably repaired and arrived at 
place of loading- 

In Touteng v. Hubbard, 3 Bos. & P. 291, 
the vessel was chartered for a voyage to St. 
Michaels for fruit from London, and being 
driven back to England by the weather, she 
was there detained by an embargo. Lord 
Alvanley says: "The constniction of this 
charter is this, the captain agrees to go to 
St. Michaels, restraint of princes excepted, 
and the merchant engages to employ him 
and funiish the ship with a cargo. « * * 
The mei'chant would have been under the- 
necessity of furnishing the ship with a car- 
go If she had an-ived at St. Michaels as soon 
as she conveniently might after the embargo 
was taken "off, although by arriving after the 
fruit season was over, the object of the voy- 
age might be defeated. * * * The object 
of the voyage might equally have been de- 
feated by the act of God as by the act of the 
state, as if the ship had been weather-bound 
until the fruit season was over, and yet in 
that case the merchant would have been 
compelled to fulfill his* contract" 

The counsel for respondents read the case 
of McAndrew v. Adams, 1 Bing. N. C, 29, 
and an examination of the case and of the 
opinions of th* court I think will sustain 
my construction of the present contract. 

Tindal, C J"., says: "The broad question is, 
whether upon the construction of the char- 
ter-party," which was to St. Michaels for 
fruit, "there has been unnecessai-y delay in 
commencing the voyage to St. Michaels. 



STAR OF HOPE (Case No. 13,312) 



[22 Fed. Gas. page 1102] 



Upon general principles in all contracts by 
charter-party. TS'hen there is no express 
agreement as to time, it is an implied stipu- 
lation that there shall be no unreasonable or 
unusual delay in commencing the voyage, 
and after it has been commenced no devia- 
tion; and the question here is, whether the 
defendant sailed within a reasonable time 
according to the terms of his eharter-pai'ty. 
All the authorities concur in stating that the 
voyage must be commenced in a reasonable 
time. * * * Now inasmuch as the pai'ties 
nave stipulated that the lay-days shall com- 
mence on the first of December, it may he 
inferred that they contemplated the voyage 
to St. Michaels should terminate by that 
day. If indeed, by an accident or unforeseen 
<-ause which should excuse the master, the 
vessel should arrive later, the charterer 
would have no just cause of action." Thus 
clearly showing, that in the opinion of the 
court, when no time was fixed for the ves- 
sel's arrival at her post, if delayed by acci- 
dent or perils of the sea, the charterer was 
not relieved from performance of his con- 
tract 

By an express contract for the vessel to 
pi'oceed from Boston to Farmingdale, the risk 
of delay occasioned by perils of navigation 
must have been borne by the charterers. 
Why should there be any different rule, 
when the vessel is sailing imder an implied 
Instead of an express engagement. I can- 
not believe that the law will, under such cir- 
♦•umstances, imply a liability which would 
not arise out of an express undertaking to 
perform the same sei-viees. Upon this part 
of the ease, the remarks of Judge Ware, are 
quite appropriate. "It is usual," he says, 
"in charter-parties of affreightment, as well 
as in bills of lading, to insert a clause spe- 
cially exempting the master and ownei-sfrom 
losses occasioned by the dangers of the sea. 
Tliis instrument contains no such excep- 
tions, but this, as was justly contended in 
the argument for the respondents, is an ex- 
ception which the laAv itself silently sup- 
plies, without its being formally expressed. 
It is a general rule of law, founded upon the 
plainest and most obvious principles of nat- 
ural justice, that no man shall be held re- 
sponsible for fortuitous events and accidents 
of major force, such as human sagacity can- 
not foresee, nor human providence provide 
against, unless he expressly agrees to take 
these risks upon himself. The liabilities of 
the owners in this case are precisely the 
same, and no more 'extensive than they 
would have been, if the usual exception of 
the dangers of the seas had been inserted 
in the charter-party." The Caseo [Case No. 
2,486-3 

I am therefore of opinion, that the ship- 
owners in this case are under the same lia- 
bilities as to delays and risks from dangers 
of the sea, as they would have been under 
a charter commencing at Boston, and bind- 
ing them to send their vessel to Farming- 



dale for a cargo. In that case, they would 
not assume the risks and delays from perils 
of the sea, and they did not under the pres- 
ent agreement. 

The learned counsel for the respondents 
have called my attention to the ease of Low- 
ber V. Bangs, supra. In that case, a majori- 
ty of the supreme court held that an express 
stipulation in a charter-party, that a vessel 
should proceed from one foreign port to an- 
other in a distant part of the globe "with 
all possible dispatch," was a warranty and 
condition precedent. The two judges from 
the great commercial circuits did not concur 
in this construction of the charter-pai-ty. I 
am bound to yield to the opinion of the ma- 
jority, and whenever the precise question 
involved in Lowber v. Bangs is brought be- 
fore me, it will be decided in accordance 
with that decision; but in the present case 
I do not perceive its applicability. I do not 
find any express stipulation in this charter- 
party touching the point in controversy, and 
sitting in admiralty, I am not disposed to in- 
terpolate any condition precedent into the 
obligations of the parties in this cause. If 
the party desired any such obligations, he 
should have incorpoi-ated them in the verj' 
words of his contract, and not have left it 
to me to find them there only by inference. 

It is said, the vessel was not sea-worthy, 
either in Boston or on her passage from that 
place, on account of an auger hole in her 
bottom, and that there is always an implied 
warranty of the owners that the ship is sea- 
worthy. In this charter-party the owners 
expressly stipulate that on the voyage there- 
in described, viz., from Farmingdale to Fort 
Gaines, the vessel shall be tight, staunch, 
&e., but nothing is said about her condition 
in Boston and during the intermediate voy- 
age. Let us suppose that this vessel had 
sailed from Boston short-handed, or without 
a full supply of sails and provisions for the 
entire voyage, but that her crew and sup- 
plies were awaitiug her at Farmingdale, and 
no delay whatever was caused by the want 
of them during the passage, and the vessel, 
properly manned and supplied, should sea- 
sonably report to the ehai-terers for cargo, 
would they have been justified in refusing to 
load her, for the reason that she -was short- 
manned, or short of supplies down from Bos- 
ton? 1 think under such circumstances they 
would have been bound to comply with their 
contract. She is sea-worthy when she is in 
readiness to receive her cargo, and no delay 
has been occasioned' by her want of sea- 
worthiness, and no injury has been sustain- 
ed therefrom. 

The conclusion to which I have arrived is, 
that the vessel being represented by the 
charter-party as being then in Boston, the 
respondents had a right to expect that she 
would proceed from that port to Farming- 
dale, without any unreasonable and unusual 
delay; that if by the perils of the sea the 
vessel on her passage was injured and not 
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uureasonably detained for tlie repairs, but 
the run was made witli due diligence, and 
tlie vessel TVith proper dispatch proceeded 
to Farmiugdale and offered to receive her 
<;argo and complete the conti*aet on her part, 
the respondents on their part were still un- 
der obligations to comply with it. I must 
then inquire whether there was any unrea- 
sonable delay at Boston. 

The vessel arrived in April from a foreign 
voyage, and delivered her cargo in good or- 
der. She was taken on the railway for re- 
pairs and painting. She was metalled and 
left the ways on the 27th, the day of the 
execution of the charter-party. The precise 
time at which the charter was signed does 
not appear, but Friday was necessarily spent 
in procuring her crew and getting her stores 
on board, and on Saturday she was ready .to 
sail. The wind was fair, the vessel laid 
with single fasts at the end of Long "Wharf, 
and would have been o£E in twenty minutes, 
as one of the witnesses states, but she was 
then run into by a tug with another vessel 
in tow, and the jib boom of the Star of Hope 
was carried away in the collision. This of 
course detained her, and she was not ready 
until Tuesday of the next week, when she 
proceeded under tow to sea, the rigging of 
the jib boom being set up by the men as she 
went out of the harbor. I am of opinion 
that due diligence was used in repairing the 
jib boom, and that the damage occurred un- 
der such circumstances as constitute a dis- 
aster from the dangers of the sea, so that 
the owners are not chargeable for the delay. 

The pilot, George Williams, had the gen- 
eral charge of the vessel, and the evidence 
is that he was an experienced and licensed 
pilots qualified for his position. The vessel 
left the wharf about three o'clock Tuesday 
afternoon. Her pumps were tried that even- 
ing between Boston and Thatcher's Island, 
without the least indication of any leak. 
Her hatches had been off a considerable por- 
tion of the time after she left the ways. 
Witnesses say they were frequently in the 
hold, and all agree that the stores were per- 
fectly dry. Nothing unusual occurred on 
Tuesday night, but on Wednesday morning 
the wind increased, being about N. N. E.; 
the pilot from timo to time took in his light 
sails; about eleven the wind had so increas- 
ed that it was a severe gale, and for five 
hours continued very violent, causing a heavy 
sea. Such was the force of the wind that 
the topmast-staysail was blown to pieces, 
although it had only been nine months in 
use, and was just out of the sail loft. In 
the afternoon of Wednesday, the pilot states 
"that the vessel then lying to was struck 
under the luff of the port bow by a very 
heavy sea, so violent that he was nearly 
thrown over, and he supposed at the mo- 
ment that they must have run into a wreck; 
that previous to this time the vessel was 
perfectly tight, no water to be seen in the 
hold; but immediately afterwards they 



found from one to two feet of water in the 
hold." The leak increased, and all Jiands 
were put to the pumps and kept constantly 
at the brakes excepting when their assist- 
ance was necessai'y in working the vessel. 
The wind being ahead, the captain and pilot, 
after consulting, deemed it most prudent to 
bear away for Boston for repairs. This they 
attempted, but before reaching Thatcher's 
Island the wind came round, and finding 
they could reach the Kennebec river, they 
changed their course, and arrived at the 
river on Friday night and went up to Bath 
on Saturday. 

On Thursday and Friday, the pumps were 
kept going a greater portion of the time. 
The wind abated and the sea fell on Thurs- 
day, and the leak decreased from 400 or 500 
strokes per hour to about 200 which she was 
making when she got into the pier. 

This vessel was fitted with a eenti'e-board 
about twenty-four feet in length with a fall 
of about twelve feet. At the time she was 
struck by the heavy sea, the centre-boax'd 
was down about four feet. The pilot says, 
"Previous to the sea striking us it had al- 
ways worked well, but after that it was out 
of order and we could not make it work up 
or down." 

A survey was held on the vessel at Bath, 
and she was ordered to Portland. There she 
was taken on the ways and a new survey call- 
ed. On examination an auger hole IVs inches 
in diameter was found in the bottom on the 
plank next to her garboard. The hole was 
bored through between the timbers, and was 
filled with chips and dirt wedged in quite 
tight, and apparently lodged there from the 
inside of the vessel; on the outside there was 
a thin shell of wood left by the auger. There 
was a little water weeping from this hole, and 
about the eentre-board-box there were also 
some indications of leaking, but not to any 
great extent. Tliis hole was stopped up, and 
the survey having recommended the centre- 
board-box to be closed, it was done and a 
shoe put on the keel. The vessel was put in 
good order at an expense of about ?400, only 
.$12 of which was for the calker's bill, and on 
the 17tli of May she sailed for Farmlngdale, 
where she arrived and claimed a cargo under 
the charter-party on the 24th. 

I am satisfied the auger hole was in the ves- 
sel at the time she left Boston, and that the 
explanation of Thomas Knight well accounts 
for it. He gives it as his opuiion, from its 
position and appearance, that it was made 
when the vessel was on the ways in Boston, 
to let out any water tliat might be in her, and 
that by the flood of water .the chips and other 
substances were loaded and packed within 
the hole, being detained there by the external 
layer of the wood, not wholly cut away by 
the auger. It is clear from all the evidence 
that the vessel did not take the bottom from 
the time she left the railway in Boston till she 
was taken out in Portland. All the circum- 
stances tend to show that the leak which occa- 
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sioned the delay was not owing to this hole, 
but that on the contrarj' it was filled and so 
stopped that but little if any water entered by 
it. If it had been clear, the vessel must have 
sunk before reaching Bath, as all the wit- 
nesses agree. The hole was tight in Boston. 
She laid there from Thursday till Tuesday, 
no water visible within her, and none indicat- 
ed by the pumps tliere, or on the first day 
out. Soon after she was stnieic by the violent 
sea, she leaked very badly, so that she had 
from one to two feet of water in her hold, 
and for a time slie continued thus to leak, 
the water diminishing as the sea went down; 
her centre-board was strained, so that it would 
not work, and as is well understood, vessels 
of this construction are liable to get out of or- 
der around the centre-board-box, and it is fre- 
quently difficult to reach and remedy the 
trouble. The board would act as a lever in a 
heavy sea, and might if struck violently sti-ain 
open the seams of the box, which would re- 
main open as long as the centre-board was out 
of place, but might afterwards come together 
when the strain was removed. I am therefore 
of opinion, that the necessity for repairs and 
the delay occasioned thereby must be ascrib- 
ed to tlie perils of the sea, and under the cir- 
cumstances that there was no lack of judg- 
ment on the part of the master in going to 
Bath in the first place instead of Portland. 
He was not aware of the nature of the injury, 
and did not know, so far as appears, whether 
the railway in Portland was in working order, 
it having been for a long time out of order, 
and at the time the vessel appeared to be 
sti'ained in her upper works, which he may 
have supposed was the principal cause of her 
difficulty. 

The vessel sailed from Portland tlie 18th, 
and reported at Farmingdale on the 24th, 
None of the crew have been examined, and no 
reason has been shown for this length of time 
being taken up by the voyage. It certainly 
was longer than I should have expected, but 
from all the testimony, I am satisfied the own- 
ers were desirous of completing the charter, 
and on some occasions made, I think, imusual 
exertions to expedite the purposes of the voy- 
age. I feel justified, taking into consideration 
the season of the year and the state of the 
river at that time, together with the locality of 
Farmingdale, well up the river, in not char- 
ging them with unreasonable delay in reaching 
Farmingdale after the repairs were made. 

The vessel reported for loading on the 24th, 
and the charterers refused to accept her, and 
so telegraphed to Boston, to which the owners 
replied insisting on a compliance with the 
charter-party, and- on tlie 27tli respondents 
telegraphed as follows, "We w^Il load Hope, 
Fort Gaines and iLobile, at eight, measure- 
ment or weight, difference between old and 
new charter to be open for settlement by law- 
suit or arbitration, without prejudicing rights 
of either party." To which on same day the 
ownei*s replied, "We accept your proposition; 
load vessel as per dispatch." The vessel was 



loaded, and on the 22d of July discharged her 
cargo in good order at Fort Gaines, and the 
respondents paid freight thereon at rate of 
eight dollars per ton. The libel alleges that 
the cargo was canied imder the charter-party. 
The answer claims it to have been under the 
new agreement, and that the libel should have 
been so framed, and that not being so, even if 
I am of opinion that the charter-party was in 
force and the respondents not exonerated from 
their liability, the libel in its present fomi can- 
not be sustained. I have felt the force of this 
objection, and have he.'sitated whether I should 
not yield to it. If I did, I should allow au 
amendment of the libel to meet the objection, 
as I think the merits are clearly with the li- 
bellants, and a court of admiralty is not in- 
clined to discuss a meiitorious cause upon mere 
technicalities, when they can be obviated by 
an amendment. 

I consider the legal effect of the telegi'ams 
to amount to this. The respondents claimed 
they were discharged of their liability, which 
the owners denied. Tlie vessel was ready for 
a cargo, and that the voyage might not be 
lost, she was to carry the cargo forward, the 
law or arbitration to determine whether the 
respondents were still bound by the chartei-; 
if so bound, the cargo was shipped under it, 
and they were bound to pay the charter mon- 
ey; if not so bound, the owners were to be 
entitled only to the eight dollars per ton as 
stipulated. It would have been more satis- 
factory if the libel had set forth tliis supple- 
mentary agreement. 

It is claimed the pui-poses of the voyage were 
frusti'ated by this delay, and the respondents 
greatly damaged thereby; but on a careful 
examination of all the testimony, I am not 
satisfied that it was so. The cargo destined 
for the Hope was on government account, and 
was delivered at Fort Gaines and received by 
tlie government official, from the Star of Hope, 
without as appears, any claim for damages or 
delay. It is true, the respondents, about the 
14th of May, chartered the il. 0. Rosevelt 
and loaded her with ice, intending to send 
her to Fort Gaines instead of the Hope, but 
on the arrival of the latter vessel, the destina- 
tion of the Rosevelt was changed to Pensa- 
cola, and it Is in evidence from the letter of 
the respondents that they were in want of a 
vessel for that port. I think it was no disap- 
pointment to them that tlie destination was 
changed, but ratlier in accordance with their 
wishes. It is said, if the Star of Hope had 
delivered her cargo in the usual time at Fort 
Gaines, the respondents would have been able 
to have shipped another cargo that season to 
Mobile on which a profit would have been 
made, but by the delay they were prevented 
from doing so. This, as a claim for damages, 
is of so conjectural and remote a character, so 
dependent on so many contingencies, that I do 
not think any court would adopt it for an in- 
stant. There was nothing to prevent their 
sending the second cargo if they wished so to 
do, and there is no proof that they intended 
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so to do, or tliat any profit would have arisen 
tlierefrom. 

On tlie "wliole, I am of opinion tliat the libel- 
lants have earned and are entitled to recover 
the halance due under the charter, $1,258; and 
interest from August 25, 1865. 

Decree for libellants. 

[On appeal to the circuit court the above de- 
cree was affirmed, with costs. Case No. 4,710.] 



Case I3"o. 13,313. 

The STAR 0¥ HOPE. 

[2 Sawy. 15.] i 

District Court, D. California. May 8, 1871.2 

Shipping— Place op Stokaqe — Bii-l of Lading— 
supplbm ental agreement — evidence. 

1. Where goods were received on hoard a ves- 
sel marked ''in cabin state-room," and an ex- 
tra freight was paid in consideration of their 
being so carried; and the receipts given for 
the goods specified that they were to be carried 
in the cabin, but the bill of lading, by an evi- 
dent mistake, was in the usual form; and the 
goods were not stowed in the cabin, and sus- 
tained damage in consequence; held, that the 
libellant was entitled to recover. 

2. That though parol evidence of an agree- 
ment that goods shipped under a clean bill 
of lading should be carried on deck is inadmissi- 
ble, yet such evidence may be received to show 
a supplemental agreement for a particular mode 
of stowage under deck. 

3. When such evidence has been taken on 
commission, the interrogatories of which were 
settled before the judge without objection, and 
the testimony was directly responsive to such 
interrogatories, whether it is not too late, at 
the hearing, and after publication of the depo- 
sitions, to object that such evidence is inadmis- 
sible. Quere? 

In admiralty. 

H. & C. McAllisters, for libellants. 
H. H. Patterson and H. J. Howe, for 
claimants. 

HOFFMAN, District Judge. The libel in 
this ease is filed to recover damages for In- 
juries to certain bags of nuts aud box^ of 
almonds shipped on board the above vessel, 
to be delivered at this port. The injury to 
the goods is admitted, and it is not denied 
that it was caused by heat and sweat. 

The claim of the libellants is founded on 
an alleged breach of a special contract by 
which the goods were to be placed in the 
cabin or cabin state-rooms. The bill of lad- 
ing is in the usual form. As the goods were 
stowed under deck, and all proper diligence 
to prevent sweat by ventilators, removing 
of hatches in fair weather, etc., etc., was 
shown to have been exercised on the part 
of the ship, the libellants, to sustain this 
action, must show either a notorious and 
well-established usage of trade, which re- 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [Affirmed by circuit court; case unreported. 
Decree of circuit court affirmed by supreme 
court in 17 Wall. (84 XT. S.) 651.] 
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quires goods of this description to be stowed 
in the cabin, or a special contract by which 
the carrier agreed so to stow them. Several 
witnesses were called to prove the usage 
contended for, but they failed, in my opin- 
ion, to show such an established, well-under- 
stood and generally recognized usage, as 
would justify a court in accepting it as a 
tacit element of the contract, modifying and 
controlling what would otherwise be its 
legal interpretation. It undoubtedly appears 
to have been the practice for several years, 
of the few houses in this city which import 
these goods, to require, them to be carried 
in the cabin. But this is in all cases effect- 
ed by entering into a special contract; the 
bills of lading invariably containing a note 
or memorandum expressing the agreement. 
This fact alone not merely accounts for the 
practice, but is inconsistent with the idea of 
any usage of trade which would bind the 
ship so to carry the goods in the absence of 
a special contract, or which would permit 
her so to do, if that mode of stowage were 
disadvantageous to the goods. That such a 
special contract was made, with respect to 
the goods in question in this ease, is estab- 
lished, in my opinion, beyond a doubt. 

All the packages were distinctly marked 
"in cabin state-room," and being so marked 
were received on board. The freight per 
foot paid on these goods was foi-ty-five 
cents, while on goods which were to be 
stowed under hatches only forty cents were 
charged. 

The agent of the ship-owners, the shipping 
clerk, and the receiving clerk, all testify 
that the receipts given for the goods when 
just delivered, specified that they were to 
be stowed in the cabin. Those receipts 
which were delivered up by the shippers 
on receiving their bills of lading have not 
been produced. They appear to have been 
lost or returned to New Yoi-k: since the' com- 
mission to take testimony at that city has 
been executed. The secondary evidence of 
their contents, and the direct testimony of 
the ship's agents as to thei agreement, and 
understanding of the parties leave no room 
for doubt as to its nature. 

It is objected that this testimony is inad- 
missible to contradict, or modify, the effect 
of the bill of lading. 

In the case of The Delawai-e [um-eported], it 
was held by this coui-t, that evidence of a pa- 
rol agreement, that certam goods shipped un- 
der a "clean bill of lading" might be earned 
on deck, was inadmissible. 

The authorities on the point are conflict- 
ing, and it is not certain that the judgment 
of this court will be affirmed. 

But, assuming that decision to be correct, 
it does not necessarily follow that it would 
be decisive of the question presented by this 
ease at bar. 

The duty of the carrier to safely stow un- 
der deck goods confided to his care is of 
paramount obligation. By article 12, lib. 2, 
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tit 1, of the Ordonnanee de la Marine, mas- 
ters "wero expressly forbidden to stow any 
merchandise on deck, -without the consent or 
order of the shippers. The bill of lading in 
the usual form has universally been held to 
Import an obligation to carry the goods in 
the usual manner— that is, under deck. Un- 
doubtedly a well established usage to carry 
goods on deck, growing out of necessity, as 
hi the case of acids, inflammable oils, and 
the like, or suggested by convenience, as in 
the case of lumber vessels, or those engaged 
in navigation, an petit cabotage (1 Valin, 
Comm. p. 397), will justify a departure from 
ilie rule. But the evidence of such usage 
does not contradict the bill of lading, nor 
modify the contract. No mode of stowage 
is usually specified in the bill. It is, there- 
fore, held to import an obligation to carry 
in the usual manner, that is, in the manner 
in Avhich goods of the kind received are 
usually carried on voyages similar to that 
contemplated in the contract. Evidence to 
show what that usage is, merely interprets 
and fixes the meaning of the bill of lading; 
it does not contradict or alter its terms. 

But it does not necessarily follow that, if 
the parties have agreed to a special mode of 
stowage ixnder deck, as that the goods shall 
be stowed in the hold, on the between decks, 
in the run, or directly underneath the hatch- 
es or the like, that such a supplemental 
agreement may not be proved by parol. 
The parties are competent so to contract; 
nor need their contract be in writing. It 
does not contradict the terms of the bill of 
lading. It is a new and independent con- 
dition. In the ease at bar, the agreement 
Avas tliat the goods were to be carried under 
deck, but in a particular part of the ship, 
to wit: in the captain's cabin. It is not like 
an agreement that the goods shall be carried 
on deck, where they are necessarily exposed 
to vastly increased risks, both of direct dam- 
age, and of liability to jettison; and where 
written evidence of the shipper's consent 
may reasonably be exacted before a forbid- 
den mode of stow^age can be deemed to have 
been agreed on; but it is an additional stip- 
ulation, not inconsistent with the terms of 
the written contract, and intended to secure 
greater safety to the goods. I am inclined, 
therefore, to think that parol evidence of a 
conti-act, such as that set up in this case, 
ought to be received. It may moreover be 
doubted, whether the claimants are now at 
liberty to raise the objection. 

The evidence was obtained under a com- 
mission, the interrogatories to which were 
settled by the judge without objection. The 
testimony is directly responsive to the in- 
terrogatories, and it establishes, beyond con- 
troversy, what were the terms of the written 
receipts given for the goods, when delivered 
to the ship. If it had been proposed to ob- 
ject that these written receipts, or secondary 
evidence of their contracts, were not admis- 
sible, on the ground that the preliminary 



writings were merged in the bill of lading, 
which contains the final contract between 
the parties, and that no parol evidence could 
be given of any other contract than that con- 
tained in the bill of lading, the objection to 
interrogatories, designed to elicit siicli proof, 
should have been taken before the commis- 
sion was isent. 

But if the conclusions already arrived at 
be erroneous, the right of the libellants to 
recover may perhaps be maintained on an- 
other ground. It is, I think, evident from 
all the circumstances of the case, that the 
words ''in captain's cabin," were omitted in 
the bill of lading by mistake. Independent- 
ly of the evidence afforded by the marks on 
tlie packages, the rate of freight charged, 
and the testimony of the agents of the ship, 
as to the shipping receipts, the libellants 
have shown it to have been their invariable 
practice for a series of years, to exact bills 
of lading for goods of this description, con- 
taining the words "in cabin," or "in cabin 
state-room." They produce seventy-one such 
bills for various shipments received by them 
since 1858; twenty of which were for goods 
shipped to them by the consignoi-s of the 
goods in this case. They have been una- 
ble to find a single bill in Avhich those words 
were omitted. The evidence of mistake is 
therefore conclusive. That such evidence is 
admissible was held in Ohouteaux v. Leeck, 
IS Pa. St. 224 

In that case the judge at nisi prius, left 
it to the jiu-y to say whether certain printed 
words in the bill of lading had not been left 
unerased by mistake. And if they so found, 
they were instructed to treat the instrument 
as if those words were omitted. This in- 
struction was affirmed by the supreme conrt 
on error. 

If, in a common law court, it was admis- 
sible to reform and correct an instrument, 
so as to make it confoi-m to the real intention 
of the parties, a fortiori, it should be done in 
a court of admiralty, which is largely gov- 
erned by equitable principles, and is called 
the "Chancery of the Seas." The Juliana, 2 
Dod. 521. It is true that a court of admiral- 
ty cannot entertain a libel to reform a eon- 
tract though clearly a maritime one, nor 
have they any jurisdiction to enforce eon- 
tracts leading to maritime contracts, such as 
a contract to build a ship, to sign a shipping 
paper, to execute a bottomry bond. But if 
the contract be an executed maritime con- 
tract, the jurisdiction attaches, and the ad- 
miralty may then administer relief upon tliat 
contract according to equity and good con- 
science. Andrews v. Essex Fire & Marine 
Ins. Go. [Case Xo. 374]. On the whole, I am 
of opinion, that no technical obstacle exists 
to a decision of this case according to justice 
and its obvious merits. 

The total value of the goods in this mar- 
ket at the time of deliverj', if sound, would 
have been ?2,69o.50. They were sold at auc- 
tion hj the libellants after due notice to the 



[22 Fed, Cas. page 1107] 



(Case ISTo. 13,314) STARR 



ship. The amount receiyed from the auc- 
tioneer was $554. A decree for the differ- 
ence bet-ween these amounts, viz., $2,141.50, 
must be entered. 

DSrOTE. On appeal to the circuit court, the 
above judgment was affirmed. Case unreport- 
ed. Claimants then appealed to the supreme 
court, where the decree of the circuit court was 
affirmed. 17 Wall. (84 U. S.) 651.] 
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Case M*o. 13,314. 

STARR V. HAMILTON et us. 

[1 Deady, 268.] i 

Circuit Court, D. Oregon. June 25, 1867. 

HcsBAXD AND "WrFE — Cdrtesy — Oregox Consti- 

TDTiojT — Wife's Separate Estate — Marriage 

— Gift prom Husband — Debts of Hcsbaxd. 

1. Prior to February 14, 1859, while Oregon 
was a territory, the common law being in force 
therein, the husband by reason of the marriage 
became seized of a freehold estate in all the 
lands in which his wife had an estate of in- 
heritance durin/j the coverture, which could be 
taken in execution by his creditors. 

[Cited in Wythe v. Smith, Case No. 18.122;' 
Elliott V. Teal, Id. 4,396; Manning v. Hav- 
den. Id. 9,043; Stubblefield v. Menzies, 11 
Fed. 271.] 

[Cited in Lemon v. Waterman, 2 Wash. T. 
485, 7 Pac. 900.] 

2. The constitution of Oregon, which went 
into effect February 14, 1859, provides (article 
15, § 5) that certain property of every married 
woman "shall not be subject to the debts or 
contracts of the husband:" Held, that this pro- 
vision had the effect as to third persons at least, 
to make such property thereafter the wife's 
separate property. 

3. The separate property of a married woman 
is that of which she has the exclusive con- 
trol and benefit, and its character as such must 
be imparted to it by the instrument or power 
by which the wife acquires the property. 

4. Property conveyed to a wife and her heirs 
by her then husband, by an ordinary deed 
which contains no terms, from which it appears 
that it was the intention of the grantor to ex- 
clude the husband, as such, from the benefit 
and control of it, is not, by operation of such 
deed, her separate property, 

5. The constitutional provision aforesaid con- 
cerning certain property of married women was 
not intended to operate retroactively, so as to 
iiSctct rights already vested in the husband; 
and by article 18, § 10, of the constitution is 
prevented from so doing, if it otherwise would. 

6. Marriage is not a contract within the pur- 
view of the national constitution, but a civil 
institution or relation, to be regulated and con- 
trolled by law, so far as the rights of the par- 
ties thereto in the property of each other is con- 
cerned; and until these become vested inter- 
ests the legislative power may regulate the 
subject from timt to time, to suit the wants 
of society, or the interests of the parties to the 
relation — therefore the provision aforesaid in 
relation to the property of married women ap- 

1 FRenorted by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 



plies to marriages existing when it went into 
force, so far as after acquired property is con- 
cerned. 

7. Money loaned by the wife to her husband 
in 1857, which came to her by liie sale of real 
property inherited before that time, was, by 
virtue of the marriage, the property of the hus- 
band, and therefore where proper^ was after- 
wards purchased by the husband and the con- 
veyance therefor taken to the wife for the os- 
tensible purpose of reimbursing the latter, it 
is a gift from the husband, and not a purchase 
by the wife. 

[Overruled in Dick v. Hamilton, Case No. 3,- 
890.] 

8. A gift to the wife -from the husband, he 
Jic'ting in good faith and being solvent at the 
time, is within the provision of the constitution 
of Oregon (article 15, § 5) concerning the prop- 
erty of married women, and is therefore not 
"subject to the debts and contracts of her hus- 
band." 

This was an action [by Addison M. Starr 
against Alexander Hamilton and Christina 
E. Hamilton] for the reeorery of the posses- 
sion of real property in the city of Port- 
land, and by the stipulation of the parties, 
was tried by the court without the inter- 
vention of a jury. 

The facts of the case are stated in the find- 
ings, of the court as follows: 

I. That the defendants, Alexander Hamil- 
ton and Christina Hamilton, were intermar- 
ried in the year 1853, at Portland, Oregon, 
and that the relation of husband and wife 
has ever since subsisted between such, de- 
fendants. 

H. That on July 1, 1859, the defendant, A. 
Hamilton, together with certain other per- 
sons, made his promissoi-y note to the plain- 
tiff herein, for the sum of one thousand dol- 
lars with interest, at the rate of three per 
centum per month thereon; and that after- 
wards, on March 21, 1865, in the circuit court 
for the county of Clackamas, state of Ore- 
gon, the plaintiff herein, in a suit against the 
fendant, A. Hamilton, and the others afore- 
said, upon said promissory note, duly recov- 
ered a judgment therein against the said 
defendant, A. Hamilton, for the sum of two 
thousand five hundred and ninety-nine dol- 
lars, 

III- That on July 27, 1866, a writ of execu- 
tion was duly issued out of the clerk's office 
of the court aforesaid, against the property 
of the defendant, A. Hamilton, and directed 
to the sheriff of Multnomah county, state of 
Oregon; and that in pursuance of the com- 
mand of said writ, the sheriff aforesaid, did, 
on July 30, 1806, duly levy on the real prop- 
erty described in the complaint of the plain- 
tiff herein; and that said sheriff did, on Sep- 
tember 4, 1866, in pursuance of said levy, 
duly expose to sale at public auction, the real 
property aforesaid, at which sale the plain- 
tiff herein became the purchaser thereof. 

IV. That on March 26, 1867, the court 
aforesaid made an order confirming the sale 
aforesaid in all respects; and that after- 
wards on June 6, 1867, the sheriff aforesaid 
in pui'suanee of the aforesaid order and pro- 
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eeedings, duly executed and delivered to the 
plaintiff herein, a deed, whereby he convey- 
ed to said plaintiff all the right, title and in- 
terest, which the defendant, A. Hamilton, 
had in and to the real property aforesaid, 
on September 4, 1865, or at any time after- 
wards. 

V. That prior to the marriage of the de- 
fendants as aforesaid, 'Christina Hamilton, 
inherited from her mother a piece or parcel 
of real property, situate in the state of Mis- 
souri; and that in July, 1857, she sold and 
conveyed the same to her brother for the 
sum of one thousand dollars, receiving from 
her said brother at the same time the addi- 
tional sum of two hundred dollars, in pay- 
ment for the prior use and occupation, by her 
said brother, of said real property. 

VI. That on February 13, 1S5S, in consid- 
eration of the sum of five hundred dollars 
paid by Christina Hamilton, Daniel H. 
Lownsdale did, by his deed duly executed 
and delivered, convey to said Christina Ham- 
ilton the real property, described in the com- 
plaint of the plaintiff herein as block two 
hundred and fifty, to have and to hold the 
same to her and the heirs of herself by the 
defendant, A. Hamilton forever; and that 
the said five hundred dollars paid to Daniel 
H. Lownsdale as the consideration for the 
conveyance of block two hundred and fifty 
as aforesaid, was a part of the twelve hun- 
dred dollars, paid by the brother of Chris- 
tina Hamilton as aforesaid. 

Vn. That on September 5, 1865, in the 
consideration of the sum of seven hundred 
dollars paid by Christina Hamilton, Moses 
H. Young and Francis, his wife, did, by their 
deed duly executed and delivered, convey to 
Christina Hamilton, and to her heirs of her 
body, by her husband, A. Hamilton, the real 
property described in the complaint of the 
plaintiff herein as lots three, five and six, 
block two hundred and fiftj'-three, to have 
and to hold to her and her heirs by her then 
husband to her and their own proper use 
and benefit and behoof forever, free from all 
control of her said husband. 

VIII. That on August 9, 1864, in consid- 
eration of the release to Thomas Robertson, 
by Christina Hamilton, of her right of dow- 
er in blocks two hundred and fifty-one and 
two hundred and fifty-two, in the town of 
Portland, state of Oregon, the said Thomas 
Kobertson and Mary, his wife, did, by their 
deed diily executed and delivered, convey to 
said Christina Hamilton, and to her heirs of 
her body, by her said husband, A. Hamilton, 
the real property described in the complaint of 
the plaintiff herein, as lot four in block two 
hundred and fifty-three, to have and to hold 
to her said heirs as aforesaid, to her and 
their own separate use, benefit and behoof 
forever, free from all control of her said 
husband. 

IX. That the defendant, Christina Hamil- 
ton, did not receive from any source or per- 
son other than her husband, during her mar- 



riage with the defendant, A. Hamilton, any 
money or property other than the sum of 
twelve hundred dollars as aforesaid, and 
that of said sum on or about the time of re- 
ceiving the same, she loaned seven hundred 
dollars to the defendant, A. Hamilton, who 
invested the same in his own name in real 
property, namely, blocks two hundred and 
fifty-one and two hundred and fifty-twc 
aforesaid, which property was subsequently 
and prior to the date of the deed aforesaid 
from Thomas Robertson and wife, taken on 
execution and sold to satisfy a debt of said 
defendant, A. Hamilton. 

X. That on March 28, 1866, the defendant, 
Christina Hamilton, in pursuance of an act 
of the legislative assembly, approved June 
4, 1859, did duly execute and cause to b& 
recorded in the proper office in the county 
of Multnomah, state of Oregon, a declaration 
of her intention to hold, possess and enjoy 
in her own right and as her separate prop- 
erty, all the real property mentioned and de- 
scribed in the complaint of the plaintiff' 
therein. 

XI. That the defendants, A. Hamilton and 
Christina Hamilton, on September 4, 1866, 
were in the possession of the premises de- 
scribe^ in the complaint of the plaintiff here- 
in, and have continued in the possession of 
the same up to the present time, and that 
the monthly value of the use and occupation 
of block two hundred and fifty, from Sep- 
tember 4, 1866, was fifteen dollars, and of 
the lots in block two hundred and fifty-three, 
twenty dollars per month. 

And as a conclusion of law from the prem- 
ises aforesaid, the court finds that the plain- 
tiff has no estate or interest in lots three, 
four, five and six in block two hundred and 
fifty-three described in the complaint here- 
in, and is not entitled to the possession of 
the same or any part thereof, but that the 
same is the separate property of the defend- 
ant, Christina Hamilton, and was so since 
the date of the conveyance of the same to 
her as aforesaid, and further, that the plain- 
tiff, since September 4, 1866, was seized of 
an estate for the life of the defendant, A. 
Hamilton, in block two hundred and fifty, 
described in the complaint herein, and that 
he is entitled to the possession of said block 
during the continuance of such estate, as 
against the defendant herein; and that said 
plaintiff is entitled to recover of the defend- 
ant, A. Hamilton, the sum of one hundred 
and forty-seven dollars for the use and oc- 
cupation of said block since September 4, 
1S66, together with the costs and disburse- 
ments of this action to be taxed; and that 
he should have judgment accordingly. 

W. W. Page, for plaintiff. 
W. Lair Hill, for defendant. 

DEADY, Disti-ict Judge. By virtue of the- 
sheriff's sale, on September 4, 1866, and the 
subsequent deed to the plaintiff, in pursuance- 
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of tUe order confirming such sale, the plain- 
tiff acquired all the estate or interest ^vhieh 
the defendant, A. Hamilton, had in the real 
l^roperty desaibed in the complaint at the 
time of such sale. "What then was the inter- 
est, if any, of A. Hamilton in the property in 
question on September 4, 1866? 

Block two hundred and fifty was conveyed 
to the wife, Christina Hamilton, on February 
13, 1858. At that time the effect of marriage 
upon the property of the wife was regulated 
and prescribed in Oregon by the rules of the 
common law. By the common law, the hus- 
band, by reason of the marriage, became 
seized of a freehold estate in all the lands in 
which the wife had an estate of inheritance. 
White V. White, 5 Barb. 474, 481; Snyder v. 
Snyder, 3 Barb. 621; 2 Kent, Comm. 108; 2 
Bae. Abr. 695, 705. This freehold estate, 
which the common law gave the husband in 
the lands of his wife, was his absolute prop- 
erty, as much as though it had been conveyed 
to him by his Avife before man-iage. It could 
be seized and sold on execution by the cred- 
itors of the husband. 2 Kent, Comm. 110, 
But it Is claimed on behalf of the defendant, 
Christina Hamilton, that the constitution of 
this state has worked a change in the law in 
this respect, which is applicable to this case. 
The constitution (article 15, § 5), provides: 
"The property and pecuniary rights of every 
married woman at the time of marriage, or 
-afterwards acquii-ed by gift, devise or in- 
heritance, shall not be subject to the debts or 
■contracts of the husband; and laws shall be 
passed for the registi'ation of the wife's sepa- 
rate property." Independent of the constitu- 
tional provision, the propei-ty of the wife is 
not necessarily her separate property or es- 
tate. "The separate estate of a married wo- 
man is that alone of which she has the ex- 
clusive control and benefit, independent of the 
husband, and the proceeds of which she may 
dispose of as she pleases; and its character as 
such must be imparted to the property by the 
insti'ument (or power otherwise) by which she 
is invested with such right to it." Cord, Mar. 
Worn. § 225, The instrument by which block 
two hundred and fifty was conveyed to Chris- 
tina Hamilton did not in any degree impart 
to it the character of separate property. It is 
but an ordinaiy deed, conveying the property 
to her and heirs by her husband, and contains 
no terms from which it can be inferred that 
it was tlie intention of the grantor to exclude 
the husband, as such, from the benefit and 
control of it. For aught that appears in the 
deed, the property was conveyed to the wife, 
subject to the general marital rights of the 
husband as then prescribed and defined by 
law. Looking then to the nature of the in- 
strument by which block two hundred and 
fifty was conveyed to the wife, and the law 
as it stood at the time of such conveyance, 
there can be no doubt but that the husband 
then became seized of a freehold estate in the 
same, which could be taken on execution by 
his creditors. The fact that the purchase 



money was derived from the sale of the wife's 
I'eal property in Missouri, which she inherited 
from her mother, does not affect the ques- 
tion. That was not her separate property. It 
was her general property and subject to the 
marital rights of her husband, at the time of 
the marriage in 1853. Moreover, by the sale 
of it in 1857, it was converted into personal 
property— money— and upon the receipt by him 
became the absolute and exclusive property of 
the husband. 

The constitution went into toree on Febru- 
aiy 14, 1859. What effect did it have upon the 
rights of the husband in this property? The 
constitution makes provision for the registra- 
tion, of the wife's separate property, but does 
not declare in express terms what shall be 
considered such separate property. The con- 
templated registration is not for the benefit 
of the wife, but for the protection of the pub- 
lic. Still it is evident that the constitution in- 
tended to change the law on the subject of 
the wife's property, and to change in favor 
of the wife. This being the case, it is the 
duty of the courts to give effect to such pxu:- 
pose so far as it can be ascertained with rea- 
sonable certainty. If the constitution had 
said, "The property and pecuniary rights of 
every married woman," etc, shall be deemed 
to be her separate property, or shall be held 
by her as her separate property, no doubt 
could arise as to the legal effect of the lan- 
guage employed. This would have imparted 
a particular character to her property, so far 
as enumerated in the constitution, however ac- 
quired; the effect of which would have been 
to have excluded her husband from all con- 
trol over it or benefit in it The language 
actually employed in the constitution is "shall 
not be subject to the debts or contracts of the 
husband." Taken in connection with the fol- 
lowing clause, providing for the registration 
of the wife's separate property, I think these 
words ought to be construed, so far at least 
as third persons are concerned, as equivalent 
to a declaration that the property enumerated 
in section 5 shall be the separate property of 
the wife. If the wife's property is not to be 
"subject to the debts or contracts of the hus- 
band," he is thereby precluded from any con- 
trol over it, and if he has any benefit or in- 
terest in it, it is beyond the reach of his cred- 
itors, for it is not "subject to his debts or 
contracts." This seems to be the conclusion 
of the supreme court of the state in Brummet 
V. Weaver, 2 Or. 168. Any narrower construc- 
tion than this would defeat the evident in- 
tention of the constitution to ,change the law 
concerning the effect of marriage upon the 
wife's property in favor of the wife. If, not- 
withstanding the provision in the constitution, 
the husband, by reason of the marriage, is 
still invested with a freehold estate in his 
wife's lands, then it may be well said, as 
maintained by the plaintiff, that such estate— 
the property of the husband— may be taken 
on .execution by the creditors of the husband, 
without conflicting with the provision in the 
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constitution concerning the property of the 
wife. Such a coustructiou. would. leave the 
subject as it stood at common law, without 
giving any effect to the constitution whatever. 
For these reasons I think that the property 
of the wife, as enumerated or described in the 
constitution, ought to be considered her sepa- 
rate estate in the technical sense of that term 
—property over which the husband acquires 
none of the marital rights known to the com- 
mon law. 

At the time the constitution went into force 
and from the date of the conveyance to the 
wife, the husband had a freehold estate in 
block two hundred and fifty. This was a 
vested right. Could the constitution take it 
away from him and give it to the wife, or 
should it be so construed? The act of April 
7, 1S4S, of the New York legislature, for the 
more effectual protection of the property of 
maiTied women, so far as it related to exist- 
ing rights of property, in married persons, 
was declared unconstitutional and void by 
the courts of that state. White v. AYhite, u 
Barb. 474; Westervelt v. Gregg, 2 Kern. [12 
N. Y.] 202. These decisions maintain, that 
the rights of the husband in the property of 
the wife at the time of the passage of the act 
were vested rights to property, of which he 
could not be deprived, exceiJt by due process 
of law— forensic trial and judgment. But 
this conclusion was put upon the groimd of 
the prohibition contained in the constitution 
of the state of New York: "No person shall 
be deprived of life, liberty or property, with- 
out due process of law;" while in the case at 
bar, the enactment under consideration is a 
part of the constitution itself— the supreme 
law of the land. 

Whether the people of a state in the forma- 
tion and adoption of a constitution are omnip- 
otent or not is an unsettled question. Prob- 
ably they ought to be held so, in the same 
sense in which the English parliament is 
deemed omnipotent— as having power to "do 
evferything that is not naturally impossible." 
1 Bl. Comm. 161. They are for the time being 
the supreme sovereign power of the state, 
and the constitution is their direct, definite 
and permanent will, expressed in the form of 
a law. But I do not deem it necessary to pass 
upon this question, because I am satisfied 
that the provision in the state constitution 
was not intended and does not operate retro- 
actively. It is a general and salutary rule of 
the common law, that "no statute is to have 
a retrospect beyond the time of its com- 
mencement" (6 Bac. Abr. 370); and this rule 
applies in the construction of a constitution 
as well as a statute. In the construction of 
statutes, courts are to take "as a leading 
guide, * * * .the presumption that all laws 
are prospective and not retrospective," Dash 
V. Van Ivleeck, 7 Johns. 486; and Kent, C. 
J. (Id. 502), says: "The very essence of a new 
law is a rule for future uses." The language 
of the constitution is in no sense retrospec- 
tive. It declares a new and important rule of 



property, as to married persons, and this rule, 
at least in the absence of express words to 
the contrary, should be eonsti-ued as only in- 
tended to be applied to "future cases." I un- 
derstand that the learned justice of the su- 
preme court of the state from the Fourth dis- 
trict, has, on the circuit, construed this pro- 
vision of the constitxition as being prospec- 
tive. I am not awai-e of any decision of the 
supreme court of the state on the subject. But 
I think the last clause of section 10, art. IS. 
of the constitution, confines the operation of 
this provision to future cases. Section 10 is 
the saving clause of the new constitution. It 
declares that the property and right of the 
texTitory and political subdivisions thereof 
shall remain "as if the change of government 
had not been made; and private rights shall 
not be affected by such change." The free- 
hold estate of the husband in block two hun- 
dred and fifty was vested in him before and 
at the time this change was made. The en- 
joyment and ownership of this estate was 
then a private right in the husband — a I'ight 
of property— and as such is protected by this 
saving clause, even if there was any doubt as 
to the true construction of article 15, § 5. 

The registi'ation of this property, on March 
28, 1866, so far as block two hundred and 
fifty is concerned, availed the wife nothing. 
In fact she had no separate property in that 
block to protect by registration. The plain- 
tiff having succeeded by purchase to the es- 
tate or interest of the husband in block two 
hiindi'ed and fifty, is entitled to the posses- 
sion of the same. The duiation of this estate 
is for tlie life of the husband, for although 
at common law. this estate might terminate 
with the death of the wife, for want of issue 
bom alive, yet by our statute the husband is 
tenant by the courtesy, "although such hus- 
band and wife may not have had issue born 
alive." Gen. Laws, 1845-64, p. 717. As the 
defendants wrongfully withhold the posses- 
sion from the plaintiff, he must have judg- 
ment against them accordingly, and against 
the defendant, A. Hamilton, for damages for 
the use and occupation of ttie property since 
September 4, 1806, according to the findings 
of the court. As to the lots three, four, five 
and six in block two hundred and fifty-three, 
the facts are different. They were conveyed 
to the wife after the constitution went into 
force, and by force of the constitution and 
the registi-ation of March 28, 1866, must be 
held to be the wife's separate property, un- 
less the following objections of the plaintiff 
or some of them are sufficient to take the case 
out of the constitution. 

(1) The constitution can only apply to fu- 
ture marriages, for by the obligations of the 
marriage contract entered into before the con- 
stitution the husband was entitled to a free- 
hold estate in all estates of inheritance which 
the wife might acquire during coverture. 

(2) The property in these lots was acquired 
by purchase, and property acquired by the 
wife after marriage is not declaimed to be sep- 
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arate property by the constitution, unless ac- 
quired by gift, devise or inheritance. 

(3) If tliese lots can be said to be acquired 
by gift, it was the gift of the husband to the 
wife, and on grounds of public policy the con- 
stitution should be so construed as to exclude 
such gifts from the category of separate prop- 
erty. 

The first of these objections raises the ques- 
tion, long mooted, as to whether marriage is 
a contract within the provision of the national 
constitution which forbids any state from 
passing a law impairing the obligation of a 
contract. I do not think this objection well 
founded. Marriage has its inception in con- 
tract—the assent of the parties— but when es- 
tablished it becomes a relation. This relation 
is in no sense a contract. It is rather a civil 
institution, beyond the control or caprice of 
the parties to it, to be governed and regulat- 
ed by law. This law, and not contract, reg- 
ulates and prescribes the rights of the parties 
in the property of each other, and until these 
become vested interests, the legislative power 
may modify them from time to time, to suit 
the convenience and wants of societj", or to 
promote the relation or to protect the parties 
to it In my judgment the constitution should 
be construed, as applicable to marriages in 
existence when the constitution went into 
force, so far as the after acquired property 
of the wife is concerned. See White v. 
White, 5 Barb. 477, and Snyder y. Snyder, 3 
Barb. 623. 

The second objection is not free from dif- 
ficulty. Strictly speaking the real property 
can only be acquired by purchase or descent. 
"Descent is the title whereby a person, upon 
the death of his ancestor, acquired the es- 
tate of the latter as his heir at law." Bouv. 
Law Diet 448. The title to real property ac- 
quired in any other manner than by descent 
is title by purchase. The phrase in the con- 
stitution "by inheritance," is in legal parlance 
the exact equivalent of "descent" Title, or 
acquisition- by gift or devise, is in law a title 
by purchase. The constitution cannot be con- 
strued to prevent the wife in any case from 
holding as her separate property that which 
she acquires during marriage by purchase in 
the legal sense of that term. It expressly in- 
cludes acquisitions by gift or devise, and in 
law these are both deemed titles by purchase. 
But I suppose the constitution could not be 
construed to include property acquired by the 
wife by purchase in the popular sense— that is 
when the title was obtained for a valuable 
consideration moving directly from herself, 
unless the purchase consist as a matter of 
fact in the exchange or investment of al- 
ready acquired separate property for some 
other. However, upon the facts, in my opin- 
ion, the title to these lots was not acquir- 
ed by the wife by purchase in the popular 
sense. It must be presumed that the consid- 
eration proceeded directly from the husband. 
The wife had no separate property out of 
which to make the purchase. The seven hun- 



dred dollars which she loaned (as she calls 
it) her husband in 1857, was already his prop- 
erty by virtue of the marriage. The consid- 
eration paid for these lots being just seven 
hundred dollars, it is evident that as between 
the husband and wife the purchase was made 
for the purpose of returning to the latter the 
remainder of the money that he had ac'quired 
by the sale of her ilissouri iiroperty. In this 
view of the matter, the transaction is sub- 
stantially a gift to the wife from ' the hus- 
band. 

The third objection assumes that a gift from 
the husband to the wife is against public 
policy. The language of the constitution is 
unqualified— property acquired by gift. As 
the law stood before the constitution, the hus- 
band could give property to his wife, though 
for other reasons it was necessai*y to resort 
to the intervention of a ti'ustee. It should be 
remembered also, that in this case, there is 
no question of fraud or rights of creditors. 
The plaintiff claims as the purchaser of the 
husband, add only acquu-ed the rights of the 
latter as against the wife. Where a hus- 
band in solvent condition and in good faith 
makes a gift to his wife, I know of no rule 
of law or principle of public policy that can 
be invoked to declare the same void. Be- 
sides, whatever may have been the law or 
public policy, I do not see how any court can 
presume to limit or restrict the language of 
the constitution, and hold that the unqualified 
words— acquired by gift— shall have efEect on- 
ly in the diminished sense— by gift from sorne 
person other than her husband. This would 
be legislation and not construction— and leg- 
islation on mere grounds of public policy, a 
matter for the law maker to determine and 
not the courts. 

I am of the opinion, that the lots in block 
tu'O hundred and fifty-three area gift from the 
husband to the wife, and that by force of the 
constitution and the registration of March 28, 
18G6, they became the sepai-ate property of 
the latter. This being the case, the plaintiff 
acquired nothing by his purchase of the hus- 
band's interest at the sheriff's sale, for the 
simple reason that the latter had no interest 
in the propei*tj'— at least no interest which 
could be the subject of levy and sale on exe- 
cution. 

In the consideration of lots in block two 
hundred and fiftj-'-three, I have omitted to 
make special mention of lot four. The con- 
sideration, for the conveyance of this lot to 
the wife was her release of her right of dow- 
er in certain other property of the husband's 
which had been taken and sold on execution. 
This right of dower was a mere contingency, 
depending upon, whether the wife survived 
the husband or not The estate of the tenant 
in dower is neither acquired by gift, devise 
or inheritance. The contingent right to dow- 
er in the lands of the husband, which the wife 
has during the life of the latter is a mere 
expectancy and cannot be called her separate 
property— if it can be termed property at all. 
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Money derived from the sale of such right 
becomes the property of the husband. "When 
the husband joined with the wife in the re- 
lease of the right of dower to Robinson, in 
consideration that Kobinson then conveyed to 
the wife lot 4, I think he appropriated the 
proceeds or value of the right of dower to 
the purchase of that lot, and made a gift 
of it to the wife. See Dick v. Hamilton [Case 
No. 3.890]. 

It may also be noticed, that by the terms 
of the conveyance, granting the lots in block 
two hundred and fifty-three to the wife, it 
is provided that she shall hold them to her 
own separate use and benefit, and free from 
the conti-ol of her husband. Whether this 
form of conveyance was not sufllcient to 
make this the sepai-ate property of the wife, 
independent of the provision of the constitu- 
tion. I do not decide. The question was press- 
ed upon the court by the counsel for -the de- 
fendants, but the conclusion to which I have 
arrived renders it unnecessary to consider it. 

Judgment must be given for the plaintifie, 
in accordance with the conclusion of law in 
the findings of the court. 
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Case No. 13,315. 

STARR et al. v. MOORE et al. 

[3 McLean, 354.] i 

Circuit Court, D. Indiana. May Term, 1844. 

Sale — Attached Pkoperty — Execctiox — Offi- 
CEK — Loss OF Ekopektt — Plea. 

1. An attachment laid upon property, does 
not change the ownership of such property. 

2. The defendant may sell it subject to the 
lien of the attachment. 

3. The same may, be said of property levied 
on by esecution. 

4. A levy is said to be a satisfaction of the 
debt, if the property be of sufficient amount. 
And this is said to be the case, though the prop- 
erty should be wasted by the negligence of the 
officer. 

[Cited in Lustfield v. Ball (Mich.) 61 N. W. 
341.] 

5. The officer is the agent of both parties, 
and may be liable to either. 

6. But, if the property be lost, without the 
neglect of the officer or the plaintiff, the loss 
must be sustained by the defendant, who has 
failed to pay the amount due. 

7. A plea that property was attached and 
lost, is defective in not showing how the loss 
occurred. 

[Cited in Stewart v. Nunemaker, 2 Ind. 51; 
McCuUough V. Druly, 3 Ind. 434; Dorman 
V. Kane, 5 Allen, 40.j 

[This was an action at law by Starr & 
Smith against Moore and others.] 

Mr. Gregory, for plaintiff. 

Judah, Mace & Baird, for defendant. 

1 [Reporied by Hon. John McLean, Circui* 
Justice.] 



McLBAN, Circuit Justice. This action is 
brought on a promissory note given for goods 
purchased in New York. The defendants 
pleaded that under the law of New York, an 
attachment was issued, upon which goods 
sufficient to satisfy the debt in conti-oversy 
were seized and detained, by means whereof 
the said goods were, and still are, wholly 
lost to the defendant. To this plea the 
plaintifCs demurred. It is objected that this 
plea is bad, because it does not set out the 
statute of New York, under which the .at- 
tachment was issued. As the courts of the 
United States treat the statutes of the re- 
spective states as domestic and not as for- 
eign laws, there is no necessity to plead or 
prove those laws, as laws of a foreign coun- 
try. If attaching property to the amount of 
the debt demanded, be an absolute discharge 
of the debt, this plea is sustainable. 

In the case of M'Intosh v. Chew% 1 Blackf. 
290, the court say: "We take the law to be, 
that the plaintiffs, by levying their execution 
on the lands of the defendant, have elected 
to take the specific property as a pledge for 
the satisfaction of their whole debt; and 
while it is held by them for that pui-pose, it 
is, for the time, presumed to be a satisfac- 
tion." In Hoyt V. Hudson, 12 Johns. 207, 
the court held: "When an officer under an 
execution, has once levied upon the property 
of the defendant, sufficient to satisfy the 
execution, he cannot make a second levy." 
In the ease of Clerk y. Withers, 2 Ld. Raym. 
1072, it was ruled, that when a defendant's 
goods are seized on a fieri facias, the defend- 
ant is discharged. And in the case of Ladd 
V. Blount, 4 Mass. 403, it was expressly de- 
cided, that when goods sufficient to satisfy 
an execution are raised on a fieri facias, the 
debtor is discharged, even if the sherifE waste 
the goods or misapply the money. In Jen- 
ner v. Joliffe, 9 Johns. 384, it was said: "If 
an officer have an authoritj^ to attach a 
man's goods, keep them in aoa unsafe place, 
"or expose them to destruction, he acts con- 
trary to the duty of his office." And in the 
same case, 6 Johns. 16, the court say: "If 
the loss of the timber happened while it was 
held under the attachment, and without the 
negligence of the officer, the defendant (at 
whose instance the attachment was issued) 
ought not to be responsible for it." And 
Mr. Justice Story, in his work on Bailment, 
says (section 128): "The officer, who has 
laid the attachment upon goods is consid- 
ered as having the custody thereof as long 
as the attachment continues; and if he de- 
livers them over to the bailee or to the debt- 
or, and a loss ensues, he w^ill be liable to 
the creditor, and the loss of the property is 
at his peril." 

The laying of an attachment does not 
change the title to the property attached. 
The right of property remains in the defend- 
ant, subject to the lien of the attachment. 
And it is supposed that the effect is the same 
on the levy of an execution. In both cases, 
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to change the right of property, there must 
T3e a sale under the process. But, in either 
<;ase, if the marshal or sheriff shall be neg- 
ligent, so that the property shall be desti-oy- 
■ed, the officer is responsible. He is respon- 
sible to the plaintiff, and also to the defend- 
a.nt, the owner of the property. The officer 
is the agent of both parties, and may, there- 
fore, be liable to either pai*ty. The sheriff 
•or marshal is bound, at least, to ordinary dil- 
igence for the preservation of the property 
in the custody of the law, and, consequent- 
ly, subject to his control. He has a right to 
incur any reasonable expense in keeping the 
property. If it be live stock, he may pay 
the expense of keeping it, and tax it as a 
part of his costs. And it would seem to be 
reasonable, if the property be lost by the 
negligence of the officer, that the defendant 
■should set up such loss in his defence, as in 
this case, to a new action for the same con- 
sideiution. But if the loss be the result of 
^iccident, in no way chargeable to the officer 
or the plaintiff, the officer is not responsible, 
nor is it clear that the plaintiff sustains the 
loss. In such a case, the officer would be 
<ionsidered the agent of the law, and by re- 
sorting to that agency for the obtainment 
•of his debt, the plalntifC is not chargeable 
with any dereliction of duty, or act of in- 
justice to the defendant. He is the delin- 
quent party, in failing to discharge his obli- 
gation, and should a loss be incurred by an 
unforeseen casualty, which is not charge- 
able to the officer or the plaintiff, it would 
■seem that the loss should be borne by the 
defendant The plea is defective in not 
showing how the loss took place, and on this 
ground the demurrer is sustained. 
On motion, leave given to amend the plea. 
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STABR V. STARK. 

tl Sawy. 270.] i 

Circuit Court, D. Oregon. Aug. 16, 1870. 

Jddgmext— Res JoniCATA— Suit to Quiet Title 
— Splitting Causes of Actio:?. - 

1. Where, in a suit to quiet title, one of the 
grounds of the relief sought is abandoned hy 
the complainant because adjudged to be incon- 
sistent with another ground of relief alleged in 
his complaint, and such suit is finally determin- 
oi\ ndver^elv to the complainant, he is barred 
from maintaining another suit for the same re- 
lict upon such abandoned ground. 

[Cited in Davis v. Lennen, 125 Ind. 188, 24 
N. E. 885.] 

2. A suit to ascertain and quiet -title under 
T^c-etion 500 of the Code, extends to, and includes 
all the grounds of controversy between the par- 
ties as to the title to the premises; and by the 
final decree therein all matters affecting such 
title are determined. 

3. A plaintiff in such suit cannot, at his op- 
tion, split it up into msiny suits, and if he omits 
to set forth and prove all the grounds of his 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



right, or his adversary's want of it, he cannot 
afterward bring another suit upon the fragment 
or portion of the case omitted. 
[Cited in Burton v. Huma, 37 Fed. 741.] 
[Cited in Indiana, B. & W. Ry. v. Allen, 113 
Ind. 588, 15 N. E. 446.] 

[This was a bill in equity by Lewis Starr 
against Benjamin Stark.] Motion for a pro- 
visional injunction to stay the enforcement 
of a judgment at law for the recovery of 
the possession of real property. 

David liOgan, for the motion. 
Wm. Strong, contra. 

DEADY, District Judge. In January, 
1864, the plaintiff herein and his brother, 
Addison M., commenced a suit in equity in 
the circuit court of the state for the coimty 
of Multnomah, against the defendant herein, 
alleging themselves to be the owners and in 
possession of lots 1, 2 and 4 in fractional 
block 81 in the city of Portland, and that 
the defendant claimed title thereto adverse 
to the plaintiffs and threatened them with 
an action to recover the possession thereof, 
with a prayer that the defendant be com- 
pelled to set out by what title he claims said 
propeiiy, and that the rights of the plain- 
tiffs and defendant might be determined by 
the court. The complaint in said suit also 
set forth the grounds of the plaintiffs' right 
to the premises to be certain agreements, 
representations and doings of the defendant, 
whereby, as plaintiffs claimed, he was in 
equity bound to convey to them the legal 
title which he had acquired from the United 
States as a settler under the donation act of 
September 27, 1850 [9 Stat 496]. 
• On August 20, 1864, the plaintiffs in pur- 
suance of previous proceedings in the cause, 
filed an amended complaint setting forth the 
facts aforesaid, and also that the defend- 
ant claimed title to the premises by virtue 
of a patent therefor issued to him by the 
United States on December 8, 1860. The 
amended complaint also alleged that, in pur- 
suance of certain proceedings in the proper 
land office, a patent was issued by the Unit- 
ed States on December 7, 1860, to the cor- 
porate authorities of Portland for a certain 
tract of land, including the premises in con- 
troversy, in trust for the occupants thereof, 
and that plaintiffs had been the occupants of 
said premises since December 13, 1849, and 
are entitled to the benefit of said patent to 
said corporate authorities; and further, that 
the said defendant contriving and intending 
to defraud plaintiffs out of the premises 
falsely, procured it to be established and 
proved before the surveyor-general of Ore- 
gon that he had resided upon and cultivated 
the land described in his patent for four 
years prior to September 10, 1853; he, the 
said defendant, then well knowing that he 
had not then so resided upon and cultivated 
said land— wherefore the plaintiffs prayed 
that the defendant's patent might be set 
aside and held for naught, and that defend- 
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ant be compelled to release to plaintiffs all 
his right, title and interest in the premises, 
and he forever restrained from setting up 
any title to the same by means of the prem- 
ises and for other relief. 

Afterward, on August 23, defendant de- 
murred to the amended complaint, and on 
October 15, the court made an order sus- 
taining the demurrer to all that portion of 
such complaint concerning the patent to the 
corporate authorities of Portland, and the 
fraud in obtaining the defendant's patent 
and the claim of the plaintiffs by reason 
thereof, and on October 28 the court made 
an order vacating the last named order, and 
directing that the plaintiffs have leave to 
amend their complaint and requiring them 
to elect which cause of suit they would pro- 
ceed upon, and to set forth the same in the 
amended complaint. 

On November 1, the plaintiffs, in pursu- 
ance of the last naraert order, filed a second 
amended complaint alleging therein as above 
stated, except that thej- omitted therefrom 
the statement and claim set forth in the 
original complaint that the defendant by rea- 
son of certain agreements, representations 
and doings, was in equity bound to convey 
the legal title which he held to them and 
thereby elected to proceed against The de- 
fendant upon the ground of the patent to the 
coi-porate authorities of Portland, and the 
fraud and illegality of the patent to the de- 
fendant. 

On November 25, the defendant answered 
the second amended complaint, and on De- 
cember 3, the plaintiff replied thereto. 

Aftei'wards such proceedings were had in 
the case that said circuit court, on June 12, 
1865, gave a final decree therein, whereby 
it was found that the plaintiffs were en- 
titled to the relief prayed for by them, and 
adjudged that the patent to the defendant of 
December 8, 1860, as against plaintiff, be 
declared void and taken for naught, and that 
the defendant be perpetually enjoined from 
suing for or ejecting the plaintiff from the 
possession of the premises in controversy. 

Afterwards, on appeal to the supreme 
court of the state of Oregon, said decree was 
wholly affirmed, and thereafter said cause 
was taken to the supreme court of the Unit- 
ed States by said defendant, upon a writ of 
error, and upon a hearing thereon at the 
term of December, 1867, it was adjudged 
and decreed that said decree be reversed, 
and that the supreme court of Oregon re- 
mand the cause to the said circuit court with 
directions to dismiss the suit, which was 
done accordingly. [6 Wall. {73 XJ. S.) 402.] 

Subsequently the plaintiff succeeded to the 
undivided interest or claim of Addison II. in 
lots 1 and 2, and the north half of 4, afore- 
said; and thereafter, on February 12, 1870, 
in an action at law commenced and prosecuted 
in this court by the defendant against the 
plaintiff, the former obtained judgment against 
the latter for the possession of the premises 
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'last aforesaid, and for the sura of for 

the use and occupation of the same, and for 
costs and disbm-sements of the action. [Gase^ 
No. 13,307.] 

On February 18, 1870, the plaintiff com- 
menced this suit to have the defendant en- 
joined from enforcing that judgment or main- 
taining any action against the plaintiff for the 
possession of the premises, and to have the 
court adjudge and declare, as against the de- 
fendant, that the plaintiff is the owner of the 
premises, and to compel the defendant to re- 
lease to plaintiff his title thereto, acquired by 
vii+ue of the donation act and the patent afore- 
said, issued to bun thereunder. 

The bill in this suit sets forth, as in the for- 
mer suit, that by reason of certain agreements, 
representations and doings of the defendant, 
which are stated in detail, he, the defendant, 
is in equity bound to release or convey to the 
plaintiff the legal title to the premises which 
he acquired as aforesaid, but makes no men- 
tion of the patent to the corporate authorities 
of Portland, or claim for the plaintiff there- 
under, nor does it contain any charge against 
the validity of the patent to the defendant, but 
in terms admits that the latter has obtained 
the legal title to the premises as a settler un- 
der the donation act. 

On Februaiy 19, a notice of motion for pre- 
liminary injunction was served on the defend- 
ant. The hearing of the motion was post- 
poned from time to time by agreement of coun- 
sel until June 23, when the same was argued 
and submitted with a stipulation that the de- 
fendant would take no steps to enforce the 
judgment while the motion was held under 
advisement. 

Counsel for the defendant makes two objec- 
tions to the granting of the preliminary injunc- 
tion: 

(1) That there is no equity in the bill, or in 
other words, that it does not appear from the 
facts stated that the defendant is under any 
obhgation or ought to be compelled to convey 
his title to the plaintiff; and, 

(2) That the subject -matter of this suit— 
the title to this propeity— was fully adjudicat- 
ed between these same parties in the suit of 
Lewis M. and Addison M. Starr against this 
defendant, above stated, and that by the final 
decree of the supreme court of the United 
States, given in said suit, it was determined 
and adjudged that the legal title to the prem- 
ises was in the defendant, and that neither 
the plaintiff nor said Addison M., had any in- 
terest, legal or equitable, therein. 

Upon the question raised by the first objec- 
tion, I do not propose to pass in the considera- 
tion of this motion. The title to other property 
is now in litigation before this court between 
other parties upon the construction and effect 
to be given to the same acts and circumstan- 
ces out of which the plaintiff claims that his 
equity arises. 

As to the question made by the second objec- 
tion, it must be decided in favor of the defend- 
ant. After deliberate consideration, I am Well 
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satisfied tliat tlie former adjudication lietween 
these parties is a bar to this suit, and that 
therefore the motion for injunction ought not to 
he allowed. 

Counsel for the plaintifiE seeks to avoid this 
oonelusion hy ingeniously attempting to Uken 
this to a ease, where a partj' has two distinct 
causes of action which he might have joined 
'm one action, and did not; or having done 
so, abandons one of them on or before trial. 
Now this is a suit to determine the title to 
this propei-tj' as between these parties, and 
so was the former one. True, the gi-ounds of 
this suit, as stated in the bill, are not the same 
as those of the former suit were at the time 
it was decided. In that suit, the plaintifEs 
shifted their ground, so that it w^as commenced 
upon one ground and finally heard and deter- 
mhied upon another. At the beginning, they 
relied upon their right to a conveyance of the 
legal title from the defendant, the same as m 
this suit Afterwards tliey amended their bill 
and added the other ground, wherein they 
claimed independently of the defendant, under 
what is called the city patent and town site 
law. Then followed the order of the comrt, 
requhiug them to elect which of these two 
inconsistent grounds they would proceed up- 
on, when they abandoned the first and prose- 
cuted the suit to final determination upon the 
second. 

It seems to me, that the order of the circuit 
court, requirmg the plaintiffs to elect which 
cause of suit they would proceed upon, is an 
adjudication that one or the other of these 
causes of suit was insufficient, becaiise, in the 
nature of things, it was impossible that both 
could be true in fact and law, and that the 
plaintifi^s should determine which one was in- 
sufficient, by electing to proceed upon the 
other. This election is in the nature of a sol- 
emn admission of record, that the alleged 
cause of suit then abandoned and now sought 
to be re-adjudicated, was not well founded in 
fact or law, or both. 

Again, when this cause was appealed to the 
supreme court of the state, it went there as 
an equity case, to be tried anew upon the 
transcript and evidence. If the plaintiffs con- 
ceived that the circuit court erred in requiring 
them to make this election, and thereby aban- 
don one ground for the relief sought by them, 
and did not desire to acquiesce in such deci- 
sion, they should have sought redress on the 
appeal. Having abandoned the cause of the 
present suit in the course of the former one, 
in obedience to an order which, in effect, de- 
termined the cause of suit was insufficient, 
and having thereafter submitted to that order, 
the plaintifiE cannot have the same matter re- 
adjudicated in another suit. 

But waiving this view of the subject, and 
assuming that the .present cause of suit had 
never been stated or brough^ to the notice of 



the court hi the foi-mer suit, still the adjudica- 
tion in that^suit would be a bar to this. 

The suit of Lewis M, and Addison M. Starr 
against the defendant was brought by them 
as persons being in possession of the premises 
under section 500 of the Code: "Any pei-son 
in possession by himself or his tenant, of real 
propeity, may maintain a suit in equity against 
another, who claims an estate or interest there- 
in adverse to him, for the pui-pose of deter- 
minhig such claim, estate or interest." Code 
Or. (Gen. Laws 1845-64, p. 273). 

The suit given by tliis section, is one to ascer- 
tain and quiet the tiUe to the premises, as be- 
tween the parties. The plaintiff cannot, at 
his option, split it up^ into many suits, with 
which to harass and weaiy the defendant. 
By the final decree in such a suit, the title to 
the premises, as between the parties, is deter- 
mined, and all questions or matters affecting 
such titie are concluded thereby. If eithei- 
party omits to set forth and prove all- the 
grounds of his right, or his adversary's want of 
it, he cannot coixect his error by ' bringing 
another suit upon the portion or fragment of 
the case omitted. In the suit between the 
Starrs and the defendant, the latter claimed, 
adversely to the plaintiffs, the whole estate 
or interest in the premises, whether legal or 
equitable. The suit was brought to try and 
determine such clahn, and might have result- 
ed in a determination of the question either for 
or against the defendant In either event, the 
controversy is ended and the matter at rest 
between the parties. Whatever matter of fact 
or law the plaintiffs could allege or maintain 
to show the falsity or illegality of the defend- 
ant's claim, they were at liberty to do in the 
former suit. If they failed to bring to the 
consideration of the court, by proper pi-oof or - 
allegation, anything material to a correct deter- 
mination of the controversy for which such 
suit was given and brought to settle, it was 
their own fault, and they must abide by the 
consequences. Already the defendant has 
been in court once, at the call of the plaintiff 
concerning his claim to these premises, and 
successfully answered whatever was alleged 
against him. After years of litigation, the 
judgment of the court of last resort was given 
in his favor, and now the plaintiffs seek to 
compel him to submit to a re-adjudication of 
Ms claim upon a fragment of the former suit, 
which was lost and abandoned by the plaintiffs 
in the progi-ess of the former trial. 

I am clear, that the matter is res judicata. 
The motion is denied, with $20 costs. 

[NOTE. Upon final hearinjr, before Circuit 
Judge Sawyer and District Judge Deady, a de- 
cree was entered in favor of complainant, in 
pursuance to the prayer of the bill. Judge 
Deady dissented, upon the grounds set out in 
the motion above. Case No. 13,317. Upon 
appeal to the supreme court by Stark, this last 
decree was affirmed. 94 U. S. 477.] 
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STARR V. STARK, 



.[2 Sawy, 603, 642; 1 Am. Law T. Rep. 444.] i 

Circuit Court, D. Oregon. May 8, 1874.2 

Judgment — Res Judicata — Estoppel — Costkact 
—Power of Attornev — Re vocatios— Ratifi- 
cation — Oregon Donation Act — Title undek 
— Appeal— Obiter Dicta. 

1. Starr being in possession of certain lots in 
Portland, Oregon, filed a bill in chancery against 
Stark, to determine an adverse claim of title 
by the latter, in which the complainant, as one 
ground of relief, alleged title derived to him- 
self through a United States patent to the 
city of Portland, and that defendant claimed 
title adversely under a subsequent patent to 
himself. And, as another ground of relief, that 
the legal title was in defendant under his said 
subsequent patent; but, that through certain 
transactions set out, complainant had the 
equitable right, and was entitled to a convey- 
ance of said legal title. The court, upon mo-, 
tion of defendant, held that the two grounds of 
action were inconsistent, and could not be liti- 
gated together in the same action, and required 
complainant to elect upon which he would pro- 
ceed, and omit the other; whereupon complain- 
ant, after excepting to the ruling and order, 
elected to rely on the first, and withdraw the 
second. A decree having been rendered in favor 
of complainant, on the cause of action retain- 
ed, which was affirmed by the supreme court of 
Oregon, it was finally reversed by the supreme 
<'oart of the United States, on t'le p-r^i'^'l +'-^' 
the patent to the city was void, and the bill 
subsequently dismissed in pursuance oi tue 
mandate of that court. Complainant then filed 
a second bill, alleging the equitable title before 
set up in the first, and withdrawn in obedience 
to said order of the court, and prayed a convey- 
ance of the legal title: Held, that the proceed- 
ings and decree, in the former action, are not 
a bar to the second action. 

2. An irregular conveyance, by one acting 
under a power of attorney, of a possessory 
claim to public land, asquiesced in and acted 
upon by the principal, the consideration having 
been enjoyed by him, will vest in the grantee 
the equitable title to the interest purported to 
be conveyed. 

3. Written contracts should be construed in 
view of the circumstances and condition of 
things in which they originated. 

4. Subsequent acts of the parties, tending to 
show the construction put upon the contract by 
the parties themselves, may, also, be consider- 
ed where the meaning is doubtful. 

o. Lownsdale. Cofiin and Chapman claimed 
to be owners of the Portland land claim, being 
a possessory claim on the public lands of six 
hundred and forty acres, upon which the city 
of Portland was laid out. Coffin and Chapman 
deriving their interest through conveyances 
from Lownsdale. Starlc claimed to own an undi- 
vided half of said land claim. Lownsdale and 
Stark, at San Francisco, entered into an agree- 
ment, dated March 1, 1850, to settle their con- 
flicting claims, by which Lownsdale, with spec- 
ified exceptions of sales made before the first 
of January previous, which were confirmed, 
conveyed to Stark all his interest in the part 
lying noi'th, and Stark to Lownsdale all his in- 
terest to the part lying south, of a certain line. 
The instrument executed contained a coven- 
ant, that in case "any person or persons," 
holding interests under Lownsdale, with eer- 
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tain exceptions, "shall refuse to ratify and con- 
firm" this agreement, then the agreement might 
be canceled, at the option of Stark, within six 
months: Held, that Coffin and Chapman wert" 
embraced in the terms of this covenant, and 
that the object was, in this mode, to make 
them substantially parties to the agreement, 
and, as such, to secure their assent thereto. 

6. The said indenture, between Lownsdale 
and Stark, dated March 1, 1850, ratified and 
confirmed certain sales made by each prior to 
January 1, 1850. Coffin, Chapman and Lowns- 
dale (the latter acting by Chapman, his attor- 
ney in fact), had made other dispositions of 
property subsequent to January 1, and prior to 
April 13, 1850, at which latter date Coffin and 
Chapman first had notice of said compromise. 
Coffin and Chapman indorsed, on said compro- 
mise agreement, an instrument in writing, by 
which they "ratify and confirm" the same, with 
a modifying or further clause, "hereby placing 
the disposition of property, up to notice of said 
adjustment, upon the same footing with dispo- 
sitions of property before the fii-st of January 
last," under which instrument Couch, in the 
name of, and as attorney for. Stark, indorsed 
and executed an instrument as follows: "I 
ratify the above agreement, so far as my inter- 
est is concerned, in said property:" Held, that 
these last two instruments constituted a modi- 
fication of the said original indenture between 
Lownsdale and Stark, so as to ratify and con- 
firm, on the part of Stark, to the extent of his in- 
terest, all dispositions of lots made by Coffin. 
Chapman and Lownsdale, through Coffin and 
Chapman, during Lownsdale's absence in San 
Francisco, from January 1st to April 13, 1850, 
and to ratify and confirm said contract, as so 
modified by the parties in interest. 

7. A power of attorney to Couch, authorizing 
him "to do any and all acts during my (Stark's) 
temporary absence, which I might myself do 
were I personally present," together with ac- 
companying letter of instructions to settle the 
difficulty about his undivided half, are suffi- 
cient authority to Couch to make said modifica- 
tion, under the circumstances shown in the 
case. 

8. A revocation of a power is not necessarily 
implied from a subsequent power to another 
party to do the same thing. When the second 
power is not absolutely inconsistent with the 
first, the question whether it was intended to 
revoke the other must be determined by the 
circumstances of the case. 

9. After the modification of said contract 
each party occupied the part released to him 
without objection from the other, and without 
claim to the part released by himself, and per- 
formed many other acts consistent with a 
recognition of the validity of said modified 
agreement, and inconsistent with any other 
view: Held, that said subsequent acts of Stark 
constitute an adoption and ratification of the 
acts of Couch, as his attorney; and that the 
equitable title to his interest in the said lots, 
sold between January 1st and April 13th, by 
virtue of the said several transactions, passed 
to the grantees of Coffin, Chapman and Lowns- 
dale. 

10. A party can not adopt that part of an 
agreement made on his behalf, without authori- 
ty, which is beneficial to himself, and repudiate 
the part which is beneficial to the other party. 

11. Where a donee, under the "donation act" 
of September 27, 1850, subsequent to the initia- 
tion of the four years' possession required by 
the act to entitle him to a patent, which is aft- 
erward ripened ipto a legal title by the issue of 
the patent, and before the passage of the said 
act, has conveyed all his right, title and inter- 
est, together with" the possession in and to a 
portion of the land so possessed and claimed 
by him, without covenants for further convey 
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ance, or by quit-claim deed, and said land. is 
thereafter possessed and occupied by his gran- 
tee, sucli conveyance is recognized and protect- 
ed by said donation act, and the equitable inter- 
est in the land so conveyed passes to his said 
grantee; and a court of equi-fy will enforce the 
equity bv compelling such donee to convey the 
legal title vested in him by the patent sub- 
sequently issued, 

12. When the record fairly presents two 
points upon the merits in a case, upon either 
of which the appellate court might rest its de- 
cision, and the court actually decides both, 
-without indicating that it is intended to rest 
the judgment upon one rather than on the 
other, the decision upon neither can be regard- 
ed as obiter. 
PToUowed in Hawes v. Contra Costa Water 

Co., Case No. 6,235. Cited in Huntington 

V. Palmer, 8 Ted. 450.] 

The complainant and his grantors having 
"been for many years in possession of lots one 
and two. and the nortli half of lot four, in 
block eighty-one, in the city of Portland, the 
premises in controversy, the defendant Ben- 
jamin Stark, on December 22, 186S, com- 
menced an action on the law side of the couit 
for their recovery, in which judgment for the 
.possession thereof was rendered in favor of 
said Stark, February 15, 1870. [Case No. 13,- 
307.] The complainant ELewis M. Starr] then 
filed this bill in eauity, setting up what he 
claims to be a good, equitable title to the 
premises as against defendant. Stark, and 
praying that defendant be decreed to convey 
the legal title, and be enjoined from executing 
his judgment at law for the possession, etc. 

[A motion for a preliminary injunction 
against Stark to enjoin him from setting, up 
his legal title was denied. Case No, 13,316.] 

The following facts satisfactorily appear, ei- 
ther from the admissions of the pleadings or 
the evidence: *• 

On September 22, 1848, Francis W. Petty- 
grove executed to Daniel H. Lownsdale a 
conveyance, which pui-ported, in consideration 
of the sum of five thousand dollars, to convey 
to the latter all the "right, title, interest, claim 
and demand in law, and in equity, present and 
in expectancy," of said Pettygrove to a certain 
tract of land specifically described, containing 
about six hundred and forty acres, "together 
with all and singular the houses, out-houses, 
fences, wharves and other improvements," ex- 
cepting certain designated lots. On March 22, 
1849, Stephen Coffin, by conveyance from, and 
agreement with, said Lownsdale, became the 
owner of one half of the interest so acquired 
by said Lownsdale in said land claim. On De- 
cember 13, 1849, by further conveyance from 
Lownsdale and Coffin, Wm. W. Chapman 
became the owner of one third interest in said 
land claim, the three, from that time, holding 
and dealing with the same as partnership 
property. The several conveyances and agree- 
ments between these paities; their acts un- 
der them in connection with the said Portland 
land claim; the general facts of the case, and 
condition of affairs at Portland at the time, 
are the same as fully set out in the case of 
Lamb v. Davenport [Case No. 8,015], and 
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need not be xepeated here. From said Marcb 
22, 1849, Lownsdale and Coffin, and, from 
said December 13, 1849, Lownsdale, Coffin and 
Chapman were in the possession of said land, 
except such town lots as had been from time- 
to time sold by these parties, and their gran- 
tors, claiming the title thereto under said sev- 
eral conveyances and agreements against all 
the world except the -United States, or, in oth- 
er words, all the title that at that time it was- 
possible for a private party to obtain under 
the laws of the United States— the real title 
being in the government, and there being yet 
no law authorizing a sale or conveyance of the- 
government's title. They actually lived upon 
the land, cultivated portions of it, improved it, 
erected houses thereon, and occupied others 
already built; exercised .acts of ownership- 
over the land, which were generally recog- 
nized by the inhabitants of Portland, and laid 
ofE portions into blocks and lots, and , sold 
them as town property. Although the tract 
does not appear to have been enclosed by a 
fence, yet these parties entered and claimed 
under deeds, with designated boundaries, and 
this, in connection with living upon it, and 
performing the acts indicated, upon well set- 
tled legal principles, constituted possession of 
all of said tract not actually adversely occu- 
pied by other parties. Hicks v. Coleman, 25- 
Cal. 122, and cases cited, including cases in 
the United States supreme court; Ayres v. 
Bensley, 32 Cal. 620. They continued so in 
possession oi said land claim, disposing of 
town lots, till April 15, 1850, during which 
time certain transactions took place which, 
will now be mentioned- About January 8, 
1850, said Lownsdale departed from Portland 
for San Francisco, leaving Coffin and Chap- 
man in charge of the said land claim. Before- 
his departm-e, on January 7th, he executed a 
power of attorney to Chapman, being "Exhibit 
A," annexed to Chapman's deposition in evi- 
dence. It is brief, and, in general terms, au- 
thorizes Chapman "to superintend and ti'ans- 
act my business in said territory during mjr 
absence;" "to do and perform anything per- 
taining to my interests in Oregon which he, in 
his judgment, may think advisable, particu- 
larly in signing deeds to Portland lots"— this 
last clause containing the only particular 
specification in it. Lownsdale met defendant. 
Stark, at San Francisco. Stark had before ret 
up a claim to an undivided half of the Port- 
land land claim, which he now' insisted on„ 
He claimed that the Portland land claim had 
been taken up and held by said Pettygrove,. 
not alone, but in conjimetion with one Love- 
joy; and that Lovejoy had conveyed his half 
interest to him (Stark) and by virtue of said 
alleged right of Lovejoy and conveyance to 
himself, he claimed title to an undivided half. 
Subsequently, 'Lownsdale and Stark came to 
a settlement of their controversy by fixing 
upon a certain designated east and west line, 
nearly coincident with the street in Portland, 
now known as Stark street, Lownsdale agi-ee- 
ing to relinquish to Stark, with certain speci- 
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fied excei^tions. all bis right, title, interest and 
claim in anil to tliat part of the Portland land 
claim lyius north of said line, and Stark to 
relinquish to Lownsdale, with certain excep- 
tions, all Ills right, title and interest in and 
claim to that part lying south of said line. 
Lownsdale and Stark are the only ostensible 
parties to this agreement. In pursuance of 
this arrangement, Lownsdale and Stark, at 
San Fi-aneiseo, on March 1, 1S50, executed, 
tmder their hands and seals, an instrument 
in writing, hearing date on that day, a copy 
of which is annexed to the bill of complaint, 
as "Exhibit A." This instrument, among oth- 
er things, contains the recital: "Whereas, it is 
deemed expedient by the parties hereto, to de- 
termine, settle and adjust the title and pos- 
session of certain lands hereinafter described, 
and to preclude all futiire controversy in the 
premises," etc. It, then, on the part of Stark, 
purports to "bargain, sell, remise, release and 
forever quit-claim to Lownsdale, his heirs and 
assigns," "all his right, title and interest in 
all that portion" of said "Portland land 
claim," "situate south" of the line agn-ed up- 
on, "hereby ratifying and confirming, so far as 
his right, title and interest is concerned, all 
conveyances which" Lownsdale "has hereto- 
fore made, or may hereafter make, in the 
premises hereinbefore quit-claimed." And, on 
the part of Lownsdale, it purports to make a 
similar sale, conveyance, etc., to Stark, with 
similar ratifications with respect to all of said 
land situate north of said line. It also con- 
tains the following covenants, whieli it is im- 
portant to consider in this case. Firstly, 
Stark covenants that he, "so far as his right, 
title and interests are concerned, hereby rati- 
fies and confirms all conveyances made by the 
said party of the second part (Lownsdale) or 
his lawful attorney, previous to the first day 
of January, one thousand eight hundred and 
fifty," of certain lots specifically described 
"lying north of said line," that is to say, in 
the part conveyed to Stark. "And said Stark 
likewise ratifies and confirms all grants or 
conveyances made of said party of the second 
part (Lownsdale) or his lawful attorney, in 
good faith and for a valuable consideration, to 
this date (March 1st), subsequent to said first 
day of January, of said lots situate north of 
said line," that is to say, in the part released 
to Stark. "Provided always, and said party 
of the second part (Lownsdale) hereb.v cove- 
nants for himself, his heirs, etc., that lie will 
pay over all sums of money which have, since 
the first day of Januaiy, been, or may hereaft- 
er be, paid unto the said party of the second 
part, etc., in consideration of the grants and 
conveyances aforesaid" — ^that is to say, made 
subsequent to January 1st. And, secondly, 
Lownsdale further covenants "that, in ease 
any person, or persons, holding or claiming 
under him, except the holders of those lots, 
and under the conveyances especially herein- 
before confirmed by said party of the first 
part (Stark), shall refuse to ratify and confirm 
this indenture, he, the said party of tlie sec- 



ond part (Lownsdale), will, at the option of 
the said party of the first part (Stark), at any 
time within six months from this date, cancel 
and release all rights acquired under these 
presents by the parties hereto." 

Either before Lownsdale left for San Fran- 
cisco, by Lownsdale, Coffin and Chapman, or 
after he left, and prior to March 20, lS.">r>, by 
Coffin and Chapman—and it does not appear 
which— blocks seventy-eight, seventy-nine, 
and fractional block eighty-one, of the town 
of Portland, were laid off on said land claim. 
On March 20, 18u0, before Lownsdale's re- 
turn, and before CofBn and Chapman had 
notice of the said agreement between Lowns- 
dale and Stark, dated ilarch 1, 18.50, Coffin 
and Chapman, acting for themselves, and 
Chapman, assuming to act for Lownsdale 
as his attorney under said power of date 
.Tanuary 7, IS'A), fixed a price upon said three 
blocks, valuing lots seventy-eight and seven- 
ty-nine at .?3,0()().each, and fractional block 
eighty-one at $2,000, and agreed that each 
should take one of these lilocks at those 
prices; Lownsdale to have block seventy- 
eight, Coffin seventy-nine, and Chapman 
fractional block eighty-one. Conveyances to 
the respective parties were accordingly made 
on that day, bearing date March 20, in pur- 
suance of this arrangement. "Exhibit F." 
of the evidence is a copy of one of the said 
deeds, being the deed to Chapman. It pur- 
ports to be a deed from Cofiin, Lownsdale 
and Chapman, "proprietors of Portland," to 
Chapman, and in consideration of the .sum 
of .S2,000, the receipt of which is acknowl- 
edged, to release, confirm and quit-claim to 
Chapman "lots numbers one, two, three and 
four, in fractional block number eighty-one, 
being the warehouse fraction," etc. There 
was, at the time, a warehouse upon the 
block. The deed was signed Stephen Coffin, 
D. H, Lownsdale, by his attorney in fact, "W. 
W. Chapman, and W. W. Chapman. The 
sums agreed upon were charged to each of 
these parties, respectively, in the accounts of 
their transactions between themselves in 
relation to the business of selling town lots; 
and, after Lownsdale's return, adjusted and 
allowed in the settlement of these matters 
between the parties, Lownsdale acquiescing 
In the arrangement made in his absence. 
Chapman, after said conveyance, went in- 
to the actual possession of the block, and 
thereafter possessed and claimed it under 
the said arrangement and conveyance till 
he sold the several lots to defendant and 
his grantors. Said fractional block includes 
the premises in controversy, and is situate 
north of said line designated in said instru- 
ment of March 1, 1850, executed by said 
Lownsdale and Stark, and within the tract 
thereby purporting to be cofiveyed by 
Lownsdale to Stark. Other sales had been 
made by Coffin and Chapman during Lowns- 
dale's absence. 

After March 20, 1850, and either on or with- 
in two or three days before April 13, 1850, 
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Lownsdale returned to Portland from San 
Francisco; and, after said return, Coffin and 
Chapman were informed, for the first time, 
of the said arrangement, and execution of 
the said indenture of Llarch 1, 1850, between 
said Lownsdale and Starlc; and, upon being 
so informed, refused to ratify or confirm said 
<;ontract. At that time John H. Couch was 
a partner of said Stark in mercantile busi- 
ness, carried on at Portland in a store situ- 
ate but a short distance from said block 
eightj'-one. He professed to be the agent of 
Stark in respect to the interest claimed by 
him in the Portland land claim, and assumed 
to act as such. After some negotiations be- 
tween Coffin and Chapman, and Couch, in 
reference to said claim, and the said in- 
denture executed by Lownsdale and Stark, 
the said parties came to an understanding, 
and, in pursuance thereof, executed and ap- 
pended to said indentui'e, by indorsement 
thereon, instruments, of which Exhibits B 
and C, annexed to the bill, are copies. The 
first is as follows, to-wit: "We, Stephen Cof- 
fin and W. W. Chapman, partners with Dan- 
iel H. Lownsdale in the town of Portland, 
hereby ratify and confirm a certain agree- 
ment between Benjamin Stark and D. H. 
Lownsdale, bearing date the first day of 
March A. D. 1830, respecting an adjustment 
of title, hereby placing the disposition of 
property up to notice of said adjustment up- 
on the same footing with the disposition of 
property before the first day of January last. 
In testimony whereof, we have hereunto set 
oui: hands and seals this the 13th day of 
April, A. J>. 1850. (Signed) S. Coffiu, (L. 
S.) "W. W. Chapman, (L. S.)" Under which 
is the following, to-wit: "Portland, O. T., 
April 15, 1850. I ratify the above agreement 
as far as my interest is concerned in said 
property. (Signed) John H. Couch, for Benj. 
Stark." 

Before the execution of said last named in- 
strument by said Couch, for said Stark, on 
September 26, 1849, said Stark had executed 
a power of attorney to said Couch, of the 
most general character, without any enumer- 
ation of specific acts to be performed. ■ Its 
language is, "to do any and all acts, during 
my absence from this territory, which I 
might, myself, lawfully do were I personally 
present." The said indenture of March 1, 
1850, and the two instruments of ratification 
indorsed thereon, the one executed by Coffin 
and Chapman, and the other by Couch for 
Stark, were all recorded together, in the 
proper recorder's office, on November 23, 
1850, at the request of George Sherman, who, 
at the time, represented himself as acting 
as attorney for Stark and Couch. After 
the execution of said several instruments, 
Lownsdale, Coffin and Chapman relinquished 
all possession and all claim to the portion 
of the Portland land claim not embraced in 
said indenture, as modified by said' instni- 
ments, situate north of said line agi-eed on, 
and Stark all claim to the lands south of 



said line— each party thereafter possessing 
and exercising acts of ownership over the 
part so relinquished to him. Stark returned 
to Portland in June, 1850, when he was fur- 
nished by Coffin and Chapman with a list 
of the lots sold before the date of said mod- 
ification of contract Couch and Sherman 
had, before the execution of said instru- 
ments of ratification, been furnished a list 
of all lots sold during Lownsdale's absence. 
Stark, also, after said return and notice, stat- 
ed to Coffin that he would sanction or submit 
to the contract as niodified,and carry out its 
provisions; and he never did, down tothedate 
of his patent, make any claim to the lots 
so embraced within said modification, ei- 
ther upon Lownsdale, Coffin or Chapman, or 
upon any of the parties in possession as their 
grantees. September 27, 1850, the donation 
act was passed by congress, under which 
Stark, on September 10, 1853, obtained from 
the surveyor-general a donation certificate 
to the part of the Portland land claim so ly- 
ing north of said agreed line, released to him 
as aforesaid, he having dated his possession 
in his notification from September 1, 184^. 
Upon this certificate a patent of the United 
States issued to Stark, dated December 8, 
3860, being the patent which vests in him 
the legal title to the lands in controversy. 

Lownsdale, Coffin and Chapman, also, in 
pursuance of an agreement between them- 
selves, dated March 10, 1852, commonly call- 
ed the "Escrow," set out in Lamb v. Daven- 
port [Case No. 8,015], before referred to, di- 
vided that portion of the Portland land claim 
lying south of said line among themselves; 
and each, respectively, obtained a similar 
donation certificate and patent thereon to 
the part of said tract allotted to him, under 
said agi-eement. 

On October 3, 1850, said Chapman, being 
then in possession of said block eighty-one, 
conveyed to complainant, Starr, the south 
half of said lot two; and on October 8, 1850, 
the north half to one Butler. On November 
11, 1850, Chapman conveyed said lot four 
to one Powell, and on January 30, 1851, said 
lot one to Winter and Latimer. All the right, 
title and interest so derived from Chapman in 
and to said lots in controversy, so conveyed 
by Chapman to parties other than, complain- 
ant, Starr, had, since said conveyances from 
Chapman, and before defendant's patent is- 
sued, by mesne conveyances, become vested 
in complainant, Starr. All of said convey- 
ances were for a valuable consideration, and 
the said several grantees from Chapman, un- 
der said conveyances to them, entered into 
actual possession, and erected valuable im- 
provements on said lots; and aU the said 
premises have been in the actual possession 
and occupation of Starr, and his several 
grantors, for mercantile and other business 
purposes, ever since their said several en- 
ti'ies under, and soon after their said several 
purchases from Chapman. The said prem- 
ises have always been, from 1850 to the pres- 
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ent time, in the heart of the business part 
of Portland. 

On December 7, 1860, one day i)rior to the 
issue of said patent to Stark, a patent of the 
United States in due form, issued to the cor- 
porate authorities of the city of Portland for 
the tract of land upon which said city is 
located, which, patent includes the lots in 
controversj'. It purports to have been issued 
under the act of congress of 1844, known as 
the "Town Site Act," and to grant the land "in 
trust for the several use and benefit of the 
occupants thereof according to their respect- 
ive interest." It also reserves *'any valid 
claims which may exist in virtue of the sev- 
eral donations of Benjamin Stark, certificate 
No. 69," and of Daniel H. Lownsdale, Wil- 
liam W. Chapman and Stephen Coffin, under 
their several certificates. The patent to 
Stark, on said certificate 69, issued on the 
next day, contains a similar reservation of 
any rights that may exist in favor of the city 
of Portland. The complainant, Starr, and 
his brother, Addison M. Starr, at the date of 
said patents, were in the occupation of the 
premises in controversy, claiming the pos- 
sessory title as hereinbefore set out, and 
were, therefore, as to these lots, the parties 
for whose benefit the legal title thereto, so 
far as any passed, vested in the city of Port- 
land by virtue of said patent of December 7, 
1860. 

In January, 1864, said Addison M. Starx*, 
and the present complainant, Lewis il. Starr, 
being at the time in possession of said prem- 
ises in controversy, in conformity with the 
provisions of the statute of Oregon author- 
izing said proceedings, filed their bill on the 
equity side of the circuit court of Oregon, 
for the county of Multnomah, against said 
defendant Stark, to determine his adverse 
claim made under his patent. An amended 
bill was filed in August, 1864, in which the 
complainants alleged two separate grounds 
of relief. In the first they set up a title in 
themselves, relying on the title derived 
through the patent to the city of Portland; 
secondly, they set up the e'quitable title upon 
which they now rely, and claimed that Stark 
should be adjudged to hold the legal title de- 
rived under his patent in trust for them. 
They prayed that Stark's patent should "be 
set aside and held for naught, and that he be 
held to release to plaintiffs all his right, title 
and interest, claim and demand, to said lots, 
etc." On October 28, 1864, an order was en- 
tered in the cause by said court by which the 
complainants "are ordered to elect which 
cause of suit they will proceed upon, and to 
set forth the same in the amended bill to be 
filed, to which order, requiring the plaintiffs 
to elect, the plaintiffs except." In obedience 
to said order the complainants elected to rely 
upon the patent to the city, and accordingly, 
on November 1, filed a second amended bill 
or complaint, as it is designated in the Ore- 
gon Code of Practice, in which the cause of 
action now relied on was omitted, and the 



cause of action resting upon the title, de- 
rived through the patent to the city, and the- 
fraudulent procuring of a patent by Stark, 
more fully set out. Issue having been taken 
on the complaint, and the ease heard on the 
testimony introduced, the circuit court enter- 
ed a decree in favor of the plaintiffs, in pxir- 
suanee of the prayer of the complaint, which 
decree was affirmed on appeal by the su- 
! preme court of Oregon. An appeal having 
been taken tlience to the supreme coiirt of the 
United States, that court held the patent to 
the city to be void, and that to Stark valid, 
reversing the decree of the supreme court of 
Oregon, and remanding the case, with instruc- 
tions to enter a decree directing the circuit 
court to dismiss the action [G Wall. (73 U. 
S.) 402], which was accordingly done, and the 
action finally dismissed in pursuance of said 
mandate and directions. The defendant 
Stark now sets up these proceedings in his 
answex*, and insists that, by reason thereof, 
the cause of action now relied on is res 
adjudicata, and the former decree a bar to 
further litigation. 

J. N. Dolph and Wm. H. Effiuger, for com- 
plainant. 

Wm. Strong and Brouaugh & Catliu, for 
defendant. 

Before SAWYER, Circuit Judge, and 
DEADY, District Judge. 

SAWYER, Circuit Judge. Tlie order of dis- 
cussion pursued by counsel will be followed, 
and the question presented by the answer of 
a former adjudication first disposed of. It is 
not pretended by defendant's counsel that the 
cause of action now relied upon was, in fact, 
I put in issue, litigated and determined in the 
! former action; but it is insisted that it might, 
• and therefore ought, to have been so present- 
j ed, litigated and adjudged; and, this being 
i the case, that the decree In that action is just 
as conclusive as if it had been so determined. 
It is conceded that the ground of relief now 
relied on was at first set up in the complaint 
as one ground of action in connection with 
the cause of action, which was actually tried 
and determined; that the court held the two 
causes set out to be inconsistent and incom- 
patible, and required the plaintiffs to elect 
upon which cause they would rely, and omit 
the other; and that, in obedience to this or- 
der, plaintiffs did elect, and omitted the one 
now set up, relying upon the other; but it 
is insisted that the court erred in this ruling; 
and although there was error, it was incum- 
bent on plaintiffs to have had it corrected on 
appeal; and that, failing to do that, they are 
barred by the ruling, and that the decree is 
as conclusive upon the whole title as if this 
ground *of relief had been in fact litigated 
and adjudged. The complainants, on the 
other hand, insist that the two caxises of ac- 
tion were inconsistent, and for that reason 
could not be properly relied on by plaintiffs 
and litigated in the same action; and that 
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the order compelling plaintiffs to elect was 
con*ect. If wrong in this view, it is still in- 
sisted that, since the title now set up was 
not in fact litigated, and not permitted to be 
litigated, the proceeding in the former case 
is not res adjudicata. 

It is quite clear to my mind, that the or- 
der compelling plaintiffs to elect upon which 
cause of action they would rely, and omit the 
other, was erroneous. The facts constituting 
the grounds upon whicli the plaintiffs claimed 
equitable relief in both cases alleged are en- 
tirely consistent with each other. Only "the le- 
gal conclusions that might be insisted on, 
could be inconsistent. It might be claimed, and 
was claimed, by the opposing counsel, that 
under one patent the legal title was in the 
city. If that had been true the patent to 
Stark would of course have been void, and a 
cloud on the title, derived through the patent 
to the city, and the plaintiffs' equity, in' re- 
spect to the city, rested upon the grant to the 
city in trust for their use and benefit, xmder 
the act of congress, as occupants of the prem- 
ises in question. On the other Imnd. the le- 
gal title having rested in Stark, under his pat- 
ent, as decided by the United States supreme , 
court, upon the same state of facts as that 
Tinder which title in or through the city was 
claimed, the patent to the city was void, and 
the plaintiffs' equities as against Stark de- 
pended upon the additional, but consistent, 
acts of plaintiffs and Stark alleged in the 
omitted' cause of action, as affecting their in- 
dividual rights. There can be no good .rea- 
sons, it seems to me, why the plaintiffs should 
not have been i^ermitted to allege the real 
facts Tipon both theories as they existed, and 
have since been proved, and leave the court to 
draw the correct conclusion therefrom, and 
give such" relief as the plaintiffs were entitled 
to receive, if found entitled to any, in ac- 
cordance with the legal or equitable conclu- 
sion adopted. If the circuit court of Oregon 
was right in compelling plaintiffs to elect, 
then the judgment in the former case is not 
a bar to this action, because the complainant 
has never had an opportunity to be heard, 
and he is not to lose his rights for not liti- 
gating them in a ease wherein the law will 
not permit them to be litigated. If the court 
was in error, it still prohibited them from 
litigating the claim in that action, and de- 
prived the parties of a right by compelling 
them to elect one cause of action, and omit 
the other. In either case, without any fault 
of their own, tiiey have in fact been afforded 
no opportunity to be heard at all on their 
present cause of action. They did elect, and 
the wisdom of that election was vindicated 
by the judgment of the highest court in Ore- 
gon, which sustained the title ultimately re- 
lied on in that action, and decreed the appro- 
priate relief; but that court also turned out 
to be in error, and the decree was reversed 
by a still higher tribunal. Shall complainant 
now be cut off from procuring an adjudica- 
tion of his rights because, under such cir- J 
22Fii:D.CAs. — 71 
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cumstances, the court erroneously prevented 
him from having it adjudicated before? It 
is, undoubtedly, well settled, that wherever 
any matter is directly in issue, and actually 
determined, _by a court of competent juris- 
diction, the determination is conclusive be- 
tween the same parties and their privies, 
whenever the same matters again arise, even 
though collaterally. It is said in La Guen v. 
Gouverneur, 1 Johns. Cas. 492: "The principle, 
however, extends farther. It is not only final, 
as to the matter actually determined, but as to 
every other matter wiiich the parties might 
litigate in the cause, and which they might have 
had decided." And this general principle is 
repeated in similar language in many subse- 
quent cases. But the language is general, 
and must be considered in connection with 
the facts of the cases wherein it is used. The 
case cited affords as good an illustration as 
any of the principle upon which the rule is 
founded. The principle is, that an end should 
be put to litigation; that parties should not 
litigate their rights by piecemeal; that they 
are bound to be diligent, and when called up- 
on to litigate their claims, they ought to pre- 
sent all they have to say, and that it is negli- 
gence to omit anything within their knowl- 
edge which might be available; and, if an 
omission is made, the consequences must fall 
upon the negligent party. Xegligence of the 
party himself is the main element of the prin- 
ciple upon which the rule is founded. Says 
Mr. Justice Badcliffe, in the case cited: "It 
is evidently proper to prescribe some period 
to controversies of this sort, and w^hat pe- 
riod can be more fit and proper than that 
which affords a full and fair opportunity to 
examine and decide all those claims. This 
extent of the rule can impose no hardship. 
It requires no more than a reasonable degree 
of vigilance and attention." Again (page 405), 
after stating tliat if the rule as stated is es- 
tablished, he says: -'The only inquiry is, 
whether respondents, under the circumstances 
of the case, would have been permitted to 
make a defense on the trial at law, on the 
ground of the fraud which they now allege?" 
So, in the same case, Mr. Justice Kent says: 
"Every person is bound to take care of his 
own rights, and to vindicate them in due sea- 
son, and in proper order. This .is a sound 
and salutary principle of law. Accordingly, if 
a defendant, having the means of defense in 
his power, neglects to use them, and suffers 
a recovery to he had against him in a compe- 
tent tribunal, he .is forever precluded." Id. 
504. "All the testimony now produced was, 
for anything that appeai-s to the contrary, 
equally within tlieir power then as now, and 
yet no effort was made to produce it. * * * 
They were guilty of gross and palpable neg- 
lect in thus slumbering upon this ground of 
defense, and must now be precluded from 
setting it up as a cause o© equitable relief 
against the verdict It is ci-asSa negligentla 
if a party does not seek after a thing of 
which he is apprised, and, in law, amounts to 
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notice. So, whatever is sufficient to put a 
party on inquiry, is good notice in equity. If 
L am not mistaken in tiie principles "vvbicli I 
have laid down, their application to the ease 
before us is direct and pointed, and they op- 
erate with Irresistible and conclusive efficacy 
to produce the result." Id. 504, 503. Now, 
what is the great principle which the learned 
judge so earnestly insists upon as excluding 
the defense, but negligence of the parties to 
avail tliemselves of the opportunity before af- 
forded to bring forward their defense and 
have its merits determined? There had been 
a judgment for money recovered at law for 
proceeds of the sale of certain goods. De- 
fendants then filed a bill in equity to restrain 
tlie collection of the judgment on the ground 
of fraud in representations as to the kind and 
(luality of the goods, which fraud was avail- 
able as a defense to the action at law, and 
was known to the defendants at the time, but 
which they did not attempt to set up, and 
this neglect is the principle upon wliich the 
former judgment is held to he conclusive. In 
the case now in hand, this element of negli- 
gence is wholly wanting. The pai-ties did set 
up this cause of action in connection with 
the one ultimately relied on, and sought to 
have it determined, but the court refused to 
permit them to be joined, and required the 
plaintiff to elect one and omit the other, and 
this ruling must be presumed to have been 
obtained at the instance of the defendant, 
Stark, as it was made against the protest and 
The exception of the plaintiffs, duly taken, 
and noted in the order itself. Does it lie in 
Stark's mouth now, after procuruig such a 
ruling, and forcing plaintiffs against their pro- 
test, under the order of court, to omit one 
cause of action, to say that plaintiffs might 
have litigated the claim in that action, and, 
because they did not. must now be precluded? 
I think not. They sought to litigate it, but 
were not permitted to do so. The opportunity 
was refused them. They were not in fault. 
Suppose Stark had been in possession and 
brought suit against the Starrs to quiet h.> 
title, and they had set up both grounds of 
equitable relief in the answer, and evidence 
on both issues had been received, and a de- 
cree entered in favor of the Starrs upon the 
citj- title only, the court expressly declining 
to pass upon the other, on the ground that it 
was unnecessary to consider it under the 
view taken, and this decree Iiad become final 
by affirmance, neglect to prosecute any ap- 
peal, or otherwise, would it he pretended in 
another litigation between the same parties, 
whose rights, under the claim of title not 
passed upon, are in question, that the former 
adjudication would be a har because it was 
presented and evidence taken, and might 
have been determined if the judge had seen 
fit to consider and decide it? Such is, cer- 
tainly, not the dQCtrme of the authorities, as 
will appear by a number of cases cited in 
Caperton v. Schmidt, 26 Cal. 479. If it were 
so, the conclusiveness of the judgment would 



rest upon the discretion, negligence or some- 
thing else, of the judge, over which the par- 
ties have no control, and not upon the dili- 
gence, good judgment, or other acts of the 
parties themselves. 

But it is earnestly argued, hy defendant's 
counsel, that the niling of the court, that 
plaintiffs could only be heard upon one of 
their causes of action, and compelling them 
to elect upon which they would proceed, can- 
not affect the opei-ation of the decree as a 
bar to this action; that they had a right to 
be heard upon every ground they had upon 
which to demand the relief pi-ayed; that 
the refusal of tlie court to allows them to be 
heard, was error, and should have been cor- 
rected in the same case on appeal; and, that 
it cannot be reached in a collateral proceed- 
ing in another suit to establish the same 
right or procure the same relief, and several 
authorities are cited as sustaining the propo- 
sition. There appeai-s to me to be some con- 
fusion of ideas in this pail of the argument, 
and a misapplication of the legal principles 
invoked. 

The autliorities cited, properly applied, 
seem to me to overthrow the main proposi- 
tion sought to be established. The first au- 
thority cited is Cocke v. Halsey, IG Pet. [41 
U. S.f 71. In that case (page ST), the court 
say: "The correct legal principle applicable 
to sucli proceedings is this: That in evei-y 
instance in w^hich a tribunal has decided 
upon a matter within its regular jurisdiction, 
its decision must be presumed proper, and 
is binding until it shall be regularly re- 
versed by a superior authority; and cannot 
be atfeeted, nor the rights of persons depend- 
ent upon it be impaired by any collateral 
proceeding. This principle has been too 
long settled to admit of doid)t at this day. 
as in the cases of Thompson v. Tolmie, 2 
Pet. 127 IT. S.] l.")7; U. S. v. Arredondo, (J 
Pet. [81 U. S.] 720; Yoorhees v. Bank of IT. 
S., 10 I'et. i:i.j r. S.] 473; and Philadelphia 
& T. R. Co. V. Stimpson, 14 Pe,t. [39 U. S.] 
458." Now, what was the adjudication in 
the case under consideration? Clearly, not 
that the cause of action omitted under or- 
der of the court was invalid, but that the 
plaintiffs could only be heard in that particu- 
lar suit upon one of the causes of action al- 
leged, and that they must elect upon which 
they would proceed, and withdraw the oth- 
er. This was clearly an adjudication in the 
progress of the cause, which the court had 
jurisdiction to make, and the determination 
is as conclusive as any other made in the 
progress of the cause. It was an adjudica- 
tion between the parties, at the instance and 
in favor of one, against th^ other. An ad- 
judication, not that plaintiffs could not be 
heard at all on that catise ot action, but that 
both causes, on both grounds, for equitable 
relief, could not be heard in the same action, 
and that they must elect upon which they 
would proceed and withdraw the other. Sup- 
pose, after making their election under the 
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order, and proceeding upon their last amend- 
ed complaint, as they did do, the decree 
of the court had been for the defendant 
instead of the plaintiffs, as it was, and the 
plaintiffs liad appealed upon the sole ground 
that they had been compelled to elect and 
withdraw their other ground of relief, and 
the supreme court had affirmed the decree, 
holding that the two grounds of relief could 
not be heard in that action, that decision, 
whether right or wrong, would have settled 
the question by a direct adjudication, that 
the law of Oregon would not permit litiga- 
tion of the two grounds of relief in one ac- 
tion. The decree in that caise, would clearly 
not have been res ad judicata as to the cause 
of action which plaintiffs were compelled to 
withdraw, for the very rule invoked is, that 
the judgment or decree is conclusive, not 
only upon all matters actually litigated and 
determined, but upon all that might be liti- 
gated in the action; and as, by the law thus 
settled, the omitted ground of relief could 
not be litigated in that action, the case would 
not be within the rule invoked at all. The 
adjudication by the circuit court is no less 
conclusive. It stands unrevei-sed on that 
point Right or wrong, it is finally deter- 
mined, and is res adjudicata between these 
parties, and, if erroneous, connot be re- 
viewed collaterally in this or any other ac- 
tion. The ruling has the same effect, and is 
as conclusive as if it had been rendered by 
the court of last resort. It settles the ques- 
tion between the parties and their privies; 
and so the authorities cited in principle hold. 
The adjudication is, that the cause now re- 
lied on could not have been litigated in the 
former action, with the ground of relief 
therein actually determined. It goes no fur- 
ther, and this is conclusive on that point 
There has, then, been no negligence on the 
part of the plaintiffs— no laches— no oppor- 
tunity presented of which they were bound 
to avail themselves, conceding the determi- 
nation to be eiToneous. So long as the ruling 
did not shut the plaintiffs off from any hear- 
ing whatever, but only adjudged that they 
must pursue their remedy on that ground of 
relief in another action, they were under no 
obligation to have the error corrected. It 
left the road to another action open. It did 
not purport to cut them off from a hearing, 
and did not determine that there was no 
cause of action. And, so long as it did not 
do this, it did not matter to them whether 
they presented that ground of relief in this 
or in another action. To the plaintiffs it was 
only a matter of convenience. It would 
doubtless be less ti*ouble to pursue the reme- 
dy in another action, than to attempt to cor- 
rect the error in the one pending. Besides 
the plaintiffs were not in a position in which 
they could appeal. That determination was 
not a final decree from which an appeal 
could be prosecuted. It was an interlocu- 
tory adjudication. The appealable decree 
was in their favor on the other ground of 



relief, and plaintiffs could. not appeal from 
a decree in their favor, nor could they have 
eiTors committed against them in the prog- 
ress of the cause occurring before the trial 
corrected on Stark's appeal. On such ap- 
peal the question would not be presented. 
They, therefore, had no opportunity to cor- 
rect the error, had it devolved upon them 
to do so, in order to procure a hearing upon 
the cause of action which they were com- 
pelled to withdraw. It is urged by complain- 
ant's counsel, that the two grounds of re- 
lief sought by the Starrs in the former suit, 
present causes of action so wholly distinct 
and independent, that they were not boimd 
to litigate them in one action, even if it was 
admissible to do so. One cause went upon 
the theory that the legal title vested in the 
city of Portland by virtue of its patent for 
the use and benefit of the actual occupants, 
who as to these lots, were the Starrs, and 
that Stark had no title at all. The relief 
sought on this theory was in fact to remove 
a cloud upon a title already good. The other 
cause of action goes upon the theory that the 
legal title is in Stark by virtue of his pat- 
ent, but that, by reason of equities arising 
between the parties themselves, the -plain- 
tiffs had the equitable right, and were en- 
titled to a conveyance of the legal title. The 
case of JNIorris' Adm'rs v. Stuart's Adm'rs, 
1 Iowa, 375. seems to be directly in point in 
favor of complainants on this question. But 
whether this case is correctly decided, I need 
not consider, for my conclusion is, that the 
former proceedings are not a bar to this ac- 
tion, on the grounds already indicated. 

As to the equities disclosed by the JjiU and 
the evidence, the first objection in logical 
order arises on the conveyance to Chapman. 
It is said, firstly, that the power of attorney 
to Chapman was insufficient; and, secondly, 
if sufficient, that it was incompetent for 
Chapman, as attorney for Lownsdale, to 
execute a deed for Lownsdale to himself. 
The power is "to transact and superintend 
my business in said territory during my ab- 
sence; to do anything pertaining to my in- 
terests in Oregon which he in his judgment 
may think advisable, particularly in signing 
deeds to Portland lots." The only business 
in Oregon which Lownsdale appears to have 
been engaged in at the time was selling town 
lots in Portland. And this power seems 
broad enough to cover it The language, it 
is , true, is by no means technical, and • is 
liable to criticism; but considered in rela- 
ton to the known situation of the, parties, 
and the condition of things existing at the 
time, the intention of Lownsdale can hardly 
be doubtful. The act of the attorney in exe- 
cuting a conveyance for, and in the name of 
the principal to himself, may well be regard- 
ed as extraordinary. But whatever view 
might be taken upon these points, if there 
was nothing more, other facts must be con- 
sidered. Chapman himself had already the 
title to one third of all the interest ever 
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claimed by Lownsdale from Pottygi'ove, and 
Coffin owned another third, and it is not even 
suggested that Coffin's interest did not pass 
to Chapman hy his conveyance. Tliis vested 
in Chapman at least two undivided thirds 
of the lots conveyed in block eighty-one, if 
Lownsdale derived the title to the whole 
from Pettygrove, or two thirds of one half 
if Stark really owned one half as claimed by 
Ifim. In fact the legal title to Lownsdale's en- 
tire interest purports to have been conveyed to 
Coffin by the deed xmder wiiich Coffin became 
an owner. The deed is absolute on its face, 
and pux-ports to convey the whole, and it is 
only by the accompanying agi'eement, execut- 
ed bet^veen Coffin and Lownsdale at the same 
time by which It appeared, that it was to be 
held partly in trust for the benefit of Lowns- 
dtile, that the latter retained any interest at 
all. See Lamb v. Davenixtrt [Case Xo. 8,- 
015; 18 Wall. (85 U. S.) 307]. In this aspect 
the legal title to the two thirds of the pos- 
sessory title passed to Chapman by Coffin's 
agreement, vesting in him ilie legal title to 
the whole, irrespective of Lownsdale's join- 
ing in the deed. But however this may be, 
Lownsdale was the only party entitled to 
complain, and he does not appear to have 
ever made any objection. He acquiesced in 
the transaction, accepted the lot conveyed 
to him at the price fixed and charged in the 
accounts of the parties at the time of the 
conveyance, and these accounts on Lowns- 
dale's return were settled between Lowns- 
dale, Coffin and Chapman on that basis. 
Chapman went into actual, several posses- 
sion, and held till he conveyed to his ven- 
dees, who improved and have ever since 
occupied the lots without any claim on the 
part of Lownsdale. As between Lowns- 
dale and Chapman, this certainly vested in 
Chapman all the right which could at that 
time be transmitted by Lownsdale, and 
Chapman acquired at least the equitable 
title to the whole. He already had the legal 
title to the possessoiy claim to the greater 
part. 

The next question arises out of the deed 
of March 1, 1850. executed at San Francisco, 
by Lownsdale and Stark, by which they at- 
tempted to adjust and settle the conflicting 
claim of Stark to one half interest in the 
Portland land claim, and the subsequent 
modification and ratification as modified of 
this conti-act. It is claimed that there is 
no -privity between complainant and defend- 
ant; that this deed is a contract between 
Lownsdale and Stark alone; that in the sub- 
sequent modifications Lownsdale is no party, 
and that Coffin and Chapman assume to 
modify Lownsdale's contract without author- 
ity; and that the language of the modifying 
agreements is insufficient, in various partic- 
ulars, to accomplish the object claimed. 
Like other contracts of that time relating to 
lands in Portland, the language of these va- 
rious instruments is doubtless open to much 
criticism. Bi^t in construing such instru- 



ments we must consider them in the light 
of the situation of the parties, and condition 
of things which gave them birth. We must 
place oui*selves, so far as it is possible to 
do so by the use of extrinsic evidence now- 
available, in the seats of the parties them- 
selves at the time of the execution of the 
conti-acts, and examine them in view of the 
surrounding circumstances. Kimball v. Sem- 
ple, 25 Cal. 449. And we may also consid- 
er subsequent acts of recognition tending to 
show the construction put upon them by the 
parties themselves to the instruments. Miil- 
ford V. Le Franc, 26 Cal. 110, 112; Stein- 
bach V. Stewart, 11 Wall. [78 U. S.] 57(J; 
Le Roy v. Beard, 8 How. [49 U. S.] 468, 469; 
French v. Carhart, 1 Comst. [1 N. Y.] 102; 
V. S. V. Appleton [Case Xo. 14,4(i3.] 

Examining the transaction, and constru- 
ing these instruments by the aid of these 
well settled rules, I think there will be lit- 
tle difficulty in arriving at the true intent 
of the parties executing them. It is true, 
that the ostensible parties to the instrument 
are Lownsdale and Stark, and for reasons 
sufficiently obvious, when the circumstances- 
are considered. They were both in San 
Francisco, and Lownsdale, so far as any- 
thing to the conti*aiT appears, without any 
power of attorney to act for his associates 
in the setttlement of the controvei-sy. He 
could not, thei'efore, make the compromise 
for them. It was manifestly contemplated 
that there were other parties whose assent 
it was necessaiy to obtain; and their assent 
was provided for in the only way practica- 
ble at the time, by a covenant on the part 
of Lownsdale inserted in the said indenture 
of March 1st: "That in case any person or 
persons holding or claiming under hini 
(Lownsdale), except the holders of those lots 
and under the conveyances especially here- 
inbefore confirmed by the said party of the 
first part (Stark), shall refuse to ratify and 
confirm this indenture, he. the said party of 
the second part (Lownsdale) will, at the op- 
tion of the said party of the first part (Stark), 
at any time within six mouths from this date 
cancel this indenture, and release all rights 
acquired under these presents bs' the parties 
hereto." There can be no doubt to whom 
this covenant referred, because Stark knew 
before of, at least, Lownsdale's conveyance 
to Coffin. Coffin and Stark had before this 
time had a full discussion of their respective 
claims to the Portland land claim, as Coffin 
distinctly testifies, and there is nothing to 
tlie contrary, except the unsatisfactoiy gen- 
eral allegations of the answer, although 
Stark was himself a competent witness, and 
coiild have testified to the contraiy had Cof- 
fin's testimony been incorrect. Besides, on 
September 26, 1849, at tlie same time when 
Stark executed the power of attorney to 
Couch, mentioned in the statement of facts, 
it was also accompanied by a letter of in- 
stiiietions to Couch, bearing the same date 
relating to the subject matter of the power,. 
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in wliich lie says: "With this you have 
from me a power of attorney of the fullest 
character, under which, during my absence 
from the territory, you can look out for all 
my interests, particularly with reference to 
my interest in the Portland town claim. As 
regards my claim, I wish you to notify Mr. 
Coffin as soon as he returns, of the -true po- 
sition of things, and, if possible, have the 
difficulty concerning my undivided half set- 
tled," And again gave directions how to 
l)roceed if, "after the return of Mr. Coffin, 
the matter can be brought no nearer to a 
settlement upon just and equitable princi- 
ples." In this letter of instructions he does 
not mention Lownsdale at all, but treats Cof- 
fin as the man with whom his controvei'sy 
existed. Lownsdale's deed to Coffin had 
been made in March previous, and being a 
deed absolute on its face, he may have sup- 
posed at that time the whole title to be in 
Coffin. Indeed, prior to the conveyance to 
Chapman, Coffin and Lownsdale acted them- 
selves as though the entire legal title was in 
Coffin, for Lownsdale when he sold a lot did 
it as attorney for Coffin, as will be seen by 
reference to Lamb v. Davenport, already cit- 
ed. But however that may be, it is clear 
that Stark knew of Coffin's interest. Al- 
though there is no direct evidence of the fact, 
it is altogether probable that he was also 
aware of Chapman's interest; for it is high- 
ly improbable that Lownsdale would have 
eutei'ed into the axTangement without dis- 
closing it, and there is nothing in the testi- 
naouy to justify the inference that he did 
not know of it. There can be no doubt, I 
thinlc, that Coffin and Chapman were the 
parties had especially in mind in making 
this covenant, although not mentioned by 
name. Perhaps these genei"al terms were 
used in order to embrace any others who 
might have held such conveyances unknown 
to Stark. But whether Coffin and Chapman 
are, or are not, the parties specially referred 
to, they are clearly embraced in the terms 
of covenant The assent of Coffin and Chap- 
man to this settlement, and the ratification 
of the indenture by them was regarded as 
essential, and provided for in this way. It 
. was, therefore, contemplated that they were 
in fact, though not named as such, parties 
to said ti-ansaction and indenture, as well 
as Lownsdale and Stark. 

Lownsdale returned to Portland on or 
about April 13, and brought to Coffin and 
Chapman the fii-st information of the execu- 
tion of tlie said indenture by Lownsdale and 
Stark. They promptly declined to ratify- it. 
After some negotiation between Coffin and 
Chapman on one side, and Couch on the oth- 
er, who acted for Stark, claiming to have au- 
thority for that purpose, the two instru- 
ments, one dated April 13, 1850, signed by 
Coffin and Chapman, and the other April 15, 
1850, signed "John H. Couch, for Benj. 
Stark," set out in the statement of facts, 
were indorsed on the said indenture of 



March 1, and executed by the parties, and 
from that time forward the several parties 
and their grantees were in possession and 
exercising acts of ownership in accordance 
with said agreements and modifications 
without let, hindi-anee, objection or adverse 
claim from the other till after the patent io 
Stark issued. 

' Some questions have been made upon the 
construction of these modifying and ratifj^- 
ing instruments. It is claimed that they 
are not ratifications, but modifications if any- 
thing; but are not the latter, because they 
are not the agreement of Lownsdale at all, 
who is claimed to be the only party, and that 
Chapman and Coffin had no authority to act 
for Lownsdale in modifying his agreement; 
that it only purported to ratify sales of lots 
made by Lownsdale either in person or by 
his lawful attorney, etc. 

In view of the rules of constrhction cited; 
the relation of the parties to each other, and 
to the lots; and of the condition of things 
already stated, the language, however inarti- 
ficial, appears to me to be susceptible of but 
one reasonable construction. Chapman and 
Coffin were deemed to be the parties in inter- 
est, wliose assent to the indenture of March 
1, it Vas considered necessary to obtain, and 
which was sought to be secured by the cove- 
nant already considered. In the modifying in- 
struments they were acting for themselves 
with respect to their own interests and not 
for Lownsdale merely. They were unwilling 
to accept all the terms of the compromise 
made by Lownsdale and Stark; but were 
willing to accept them in part. They insisted 
that all the property disposed of since Jan- 
uary 1, up to the time of receiving notice of 
the compromise, should be placed on the same 
footing with the property sold prior to Jan- 
uary 1; and this being acceded to by Couch 
on behalf of Stark, they indorsed upon the • 
indenture of March l; a supplementary agree- 
ment, whereby they "ratify and confirm" 
that agreement between Lownsdale and Stark 
"respecting an adjustment of title, hereby 
placing the disposition of property up to no- 
tice of said adjustment upon the same' foot- 
ing witli the disposition of property before 
the first day of January last." The plain 
meaning of which is, that the contract made 
between Lownsdale and Stark shall be mod- 
ified to this extent, and the contract as so 
modified, ratified and confirmed. This modi- 
fying clause does not limit the enlargement 
to lots sold by Lownsdale individually since 
January 1. Its terms are genei-al— "the dis- 
position of property up to notice of said ad- 
justment"— that is to say, all propeiiy sold 
or otherwise disposed of. It is perfectly ob- 
vious that the object was to take out of the 
conveyance to Stark, all the property which 
Coffin and Chapman in prosecuting the busi- 
nes of what they call in their own agree- 
ments, "the partnership in selling town prop- 
erty," all those lots disposed of during Lowns- 
dale's absence from about the first of January 
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till bis return on or about April 13. Lowns- 
dale having been absent during all that time 
had in person disposed of none. But Coffin 
and Chapman had remained at home and con- 
tinued to dispose of the common property, 
and these are clearly the dispositions intend- 
ed by tlie modification insisted on. It is 
equally obvious that the instrument signed 
by Couch for Stark and appended to tliat 
executed by Coffin and Ghapmani to-wit:— "I 
ratify the above agreonieut as far as my in- 
terest is concerned in paid propert,y," was in- 
tended to ratify the indenture between 
I.ownsdale and Stark, as so modified and 
agreed to by that of Coffin and Chapman. If 
Couch had authority to sign the latter, or it 
having been signed by him for Stark, the 
latter, after being informed of the facts, ac- 
quiesced in and adopted it, then the contract 
so modified finallj- became the real and only 
contract between the parties, and all i)rop- 
erty disposed of subsequent to January 1, and 
before April 33, stood xipon the same footing 
as that disposed of before January 1. That 
is to say. Stark by the terms of the first 
covenant in the said indenture, thus extended 
in its scope bj' these modifications thus adopt- 
ed, in the language of the covenant, "so far 
as his right, title and interest are concerned, 
ratifies and confirms all conveyances of" lots 
disposed of by Coffin, Chapman and Lowns- 
dalc as owners of the Portland land claim 
through Coffin and Chapman, from January 
1 to April 13, as well as those to the lots sold 
before January 1, particularism enumerated in 
the covenant; and this embraces the lots in 
controversj^ 

It is next insisted that Couch had no au- 
thority to make this modification, and it is, 
therefore, not binding on Stark. We have 
seen that a power of the most general char- 
acter was given by Stark to Couch, his mer- 
cantile partner, September 26, 1849, in which 
the authority to Couch is in these words: "to 
do any and all acts during my temporary ab- 
sence which I might myself do were I per- 
sonally present," without more particular 
specification or limitation. So, also, in an ac- 
companying letter upon the subject matter of 
the power, in which he directs Couch to no- 
tify Coffin, as soon as he should return, of the 
true position of .things with reference to the 
interest claimed by Stark in the Portland 
land claim, "and, if possible, have the dif- 
ficulty, concerning my undivided lialf, set- 
tled." This letter shows that the power of 
attorney was intended to cover this very 
matter, and that he expected Couch to settle 
his controversy with Coffin in relation to this 
claim. It shows that Stark intended the pow- 
er to be broad enough to settle this contro- 
versy. If it is not, the letter is, and it does 
not matter whether the authority is confer- 
red hy a formal power or by letter. Lee v. 
Rogers [Case No. 8,201]. It is sufficient that 
the authority is given, and directions to do 
a specific thing embraces power to act. Now 
this is precisely what Couch did with Coffin 



and Chapman, the latter having in the mean- 
time, through conveyance from Coffin in part, 
at least, become interested with Coffin and 
Lownsdale. 

It is claimed that this power, whatever it 
authorized, had been revoked; but there is 
no evidence, other than by implication, that 
it had been revoked at the time. Another 
full power of attorney, given to George Sher- 
man, dated January 17, ISoO, was introduced, 
and claimed to be a revocation of Couch's 
power in the case of Failing v. Stark [Id. 4,- 
G08], but I do not find it in evidence in this 
and the other cases. But suppose it to be in 
evidence, that power does not purport to re- 
voke Couch's power, and if It does revoke it. 
it is by implication only, and that implica- 
tion ai'ises only from the fact that a second 
power lias been given, embracing the same 
subject matter. It is by no means clear that 
it does embrace the entire subject matter. 
While it is a very full power, authorizing 
Sherman to prosecute claims to land against 
individuals, and the government, and to lease 
and sell lands, it does not in express terms, 
or by reasonable construction, appear to me 
to authorize him to compromise or adjust this 
claim. It may well be that Stark would be 
willing to entrust his clerk, a young man. 
with power to prosecute or sell, while he 
would reserve to his more experienced part- 
ner's discretion and judgment the authority 
to settle or compromise by yielding a part to 
secure the remainder of his claim. But, if 
otherwise, T am not aware that giving a sec- 
ond power to another necessarily constitutes 
a revocation of the former power. I do not 
know any reason why two diflEerent persons 
may not be empowered to do the same thing. 
It has been held that they may. Davol v. 
Quimby, 11 Allen, 208. Where not absolute- 
ly inconsistent the construction must be de- 
termined by the circumstances, and from 
these I see no reason to suppose that Stark 
intended to revoke Couch's power in the par- 
ticular under consideration. The circumstan- 
ces indicate the contrarj\ At the time of the 
execution by Couch of this instrument rati- 
fying the modification made by Coffin and 
Chapman, Couch had in his possession the 
said indenture of ilarch 1, between Lowns- 
dale and Stark, to which these mo<lifications 
were appended. It must have been sent to 
him by Stark to be used in connection with 
the agency claimed under the power before 
given. Stark must have sent it up to him 
at about the same time Lownsdale returned. 
The fact that it was sent to him by Stark 
would indicate tliat his agency was intended 
to be still continued with reference to a set- 
tlement of this controversy. It was contem- 
plated that something further was to be done 
by way of procuring the assent of Coffin and 
Chapman to the settlement, and somebody 
must attend to it. Besides, Sherman was 
himself a clerk in the employ of Couch and 
Stark. And it is quite clear from the evi- 
dence that he, too, was consulted, took part 
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in, and assented to, the arrangement, al- 
tliougli Couch actually executed for Stark 
the assent to the modification of the agree- 
rment So, also, Sherman himself acting for 
Stark put the agreement with the modifica- 
tions appended by Coffin and Chapman, and 
by Couch on the records, and this, too, aft- 
er Stark himself had beea at Portland in 
June, and been informed of all these trans- 
actions, and it will be i>resumed under the 
circumstances by Stark's directions. This it- 
self was an act of acceptance and adoption. 

In addition to this, Stark himself, while at 
Portland in June, called upon Coffin and 
Chapman for, and was furnished by them 
with, a list of all property disposed of by 
them prior to the date of said modification. 
He stated to Coffin at that time, or on the 
steamer during his return voyage to San 
Francisco, that he would sanction the con- 
tract or submit to it, and carry out its pro- 
visions, and his subsequent acts, and the acts 
of all parties interested down to the issue of 
the patent— a period of ten yeai-s— are con- 
sistent with that idea, and totally inconsist- 
•ent with any other. Stark was in possession 
and exercised -acts of ownei-ship over the part 
conveyed to him by the modified contract 
from that time, without setting up any claim 
'to that released to LownsdalCj Coffin and 
Chapman, and the latter continued in pos- 
session, and exercised acts of ownership over 
the part released to them, without setting up 
any adverse claim to Stark's portion. Stark 
did not exercise his option to annul the eon- 
tract within, six months under the covenant 
in the indenture with Stark authorizing him 
so to do in case those having conveyances 
from Lownsdale should refuse to ratify the 
contract, and manifestly for the reason that 
he acquiesced in the contract as modified, and 
regarded that as a final settlement of the 
controversy. He availed himself of the right 
and undisputed possession thus acViuired to 
procure his patent. Up to the date of his 
agreement with Lownsdale, Stark never 
claimed to have more than an undivided half 
of the Portland land claim, and the title to 
two thirds of the other undivided half of the 
entire tract north of the line agreed uiwn in 
the indenture of March 1, as well as to block 
81, was in Coffin and Chapmau at that date; 
and the only means by which Stark acquired 
his right to the possession of their share in 
any part of it, or any several possession by 
which he was enabled to obtain his patent 
at all to any part, was through this modified 
contract. He could not adopt that part which 
was beneficial to himself, and reject it so far 
as it was beneficial to Coffin and Chapman; 
and he manifestly did not attempt to do it, 
until he had fortified his position ten years 
afterward by a patent from the United States, 
conveying to him the title to the land. 

I have only referred to the salient points of 
the evidence, without any attempt at a discus- 
sion of the particulars, and I content myself 



with indicating the result forced upon my 
mind, and saying, that in my judgment, no 
xmprejudieed mind can examine the evidence 
and fail to reach the conclusion that Stark 
fully acquiesced in, adopted, and acted upon 
the modifications of the contract made by 
Coffin and Chapman on the one part, and 
Couch for Stark" on the other, in the sense 
adopted in this opinion; and, that, as a re- 
sult, he realized a fortune, or might have done 
so, if he did not, that might well have satis- 
fied his ambition, without any encroachment 
upon the rights that ought to have been se- 
cured without let or hindmnce on his part ten 
years af terwai'd to the other parties and their 
privies to those transactions. And more, it is 
equally manifest from the evidence, that while 
there was no written covenant on the part 
of Stark to that effect, he held out by his acts 
and express declarations to the purchasers 
from Lownsdale, Coffin and Chapman, and in 
particular to complainant and his brother, one 
of complainant's gi-antors, and for a time a 
joint owner, immistakable assurances upon 
which they were entitled to rely with confi- 
dence, that if he obtained his patent to his 
general claim he Avould convey to them the 
lots they had purchased. He exjjressly so 
told both the Starrs with reference to the lots 
held by them at the time, and to those other 
lots purchased by others from Chapman, and 
made similar declarations to some, if not all, 
of Starr's Other grantors. The complainant 
himself purchased one half of lot two from 
Chapman as early as October 3, 1S50, and in 
December of that year he erected a tin shop 
on it and occupied it. ITrom that day till the 
filing of the bill in this case, he has occupied 
It for mercantile pui-poses. In October and 
November, 1830, and Januarj', 1851, Chapman 
sold the other lots in conti'oversy, and the 
purchasers soon after entered, improved and 
occupied in like manner, and their respective 
titles were acquu-ed by StaiT at various times 
before the issue of the patent to Stark— some 
before and some after Stark's said declaration 
to him — and the occupation continued, with- 
out adverse claim or hindrance on the part of 
Stark. A warehouse had been built upon one 
of the lots, even before Lownsdale acquired 
his interest from Pettygrove, and this Chap- 
man occupied by himself, or tenants, whUe 
he claimed the lot jinder the conveyance be- 
fore set out. The StaiTS were joint owners 
and occupiei-s of parts of the lots diu-ing a 
portion' of the time from 1850 to 1860, and 
while so occupying. Stark repeatedly told 
them, that the title to their lots, and the oth- 
ers in the same situation, was good; and that 
when he got his patent he woidd convey the 
legal title to the owners of the possessory 
right. He stated to complainant, that if lot 
owners would go in with him, and assist in 
getting title, he would make lot holders good 
titles. And Starr says, that he and his brotli- 
er "rendered assistance by not opposing him 
in getting his patent," and "by talking to 
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others to get them to acquiesce in it, believ- 
ing that he would make good their title, and 
iu various other waj-s." One of these conver- 
sations was had at the veiy time when Stark 
was going to obtain his eeilifieate of location, 
which was not obtained till the fall of lSo3. 
Stark returned to Portland about October, 
1850, and with brief temporary absences re- 
sided and did business in person within a 
short distance of this property, tUl he got his 
patent in 1860. During this time he had re- 
peated conversations with the Starrs, and con- 
sultations and joint actions in litigating other 
mattei-s affecting the value of this property, 
and of other property which Stark himself 
owned; and during all this time no claim was 
ever sot up, or Intimated by Stark adverse to 
Stair, or the other purchasers of the property 
from Chapman. 

Such is the result of the testimony of the 
Starrs, confirmed by other testimony, with 
none of any importance to oppose it. There 
it nothing to impeach its credibility beyond 
the coloring which the interest of the parties, 
however honest, ma3' be supposed to give. 
But Stark is a competent witness, also, and it 
is but fair to presume that if he could have 
ti-uthfully denied, or qualified in any material 
degree, the accuracy of the testimony given, 
he would have offered himself as an opposing 
witness upon these specific points, and sub- 
mitted himself to a cross-examination in the 
manner usual with other witnesses. He has 
not done so, other than by the loose and gen- 
eral allegations in his answer to the bill; and 
I see no good grouad for doubting the sub- 
stantial correctness of the facts as stated. 
They haiinonize with the acts and uniform 
conduct of Stark in relation to the matter. 
These further considerations not only go to 
establish beyond all doubt the conclusion that 
Stark fully acquiesced in and adopted the 
modification of the contract with Lownsdale, 
assented to by Couch for him, but also show 
that the complainant and his grantors had 
every reason to believe, so far as acts and 
verbal promises can go, that Stark would ob- 
tain the title to the lots so embraced in the 
modified contract for tlie benefit of the pm-- 
chasers from Chapman; and that the com- 
plainant, and those imder whom he claimed, 
acted upon that idea, and permitted Stark to 
prove up his claim without any opposition 
from them. These are n5t mere loose general 
ramors— general expectations entertained by 
the public at large as to what the proprietors 
of this laud claim would do iu the event of 
procuring title from the government, but they^ 
are specific personal statements by Stark to 
Starr himself, and to those from whom he 
derives title, and iu respect to these specific 
lots. And complainant derived title to some 
of them after these convei-sations, and to all 
of them after Stark, by his acts, had fully 
manifested his approval of the modifications 
of the contract in question. In these particu- 
lars the complainant appears to me to stand 



] in a much stronger position than Davenport 
in the case of Lamb v. Davenport, and in an 
equally strong position in eveiy other particu- 
lar except one, which will be considered in 
its proper place. 

It follows that, whatever interest in the lots 
in controversy had been acquired by Petty- 
grove and Lovejoy, under whom Stark claim- 
ed, by virtue of a settlement, improvement 
and occupation commenced in 1848, and con- 
tinued in their grantees as stated, including 
Stark, became fully vested in Chapman, and 
were by him either conveyed directly to com- 
plainant Starr, or to others, who subsequently 
conveyed to Starr. As between complainant 
Starr and defendant Stai-k, the complainant 
has all the right, title and interest that it was 
possible for Stark to convey on March 15, 
1850, the date of the modification of the in- 
denture of March 1, 1850, by Couch for Stark, 
and subsequently acquiesced in by him in the 
manner indicated, and this included the ini- 
tiation of the four years' possession dating 
from September previous, subsequently per- 
fected into a full title by the patent issued in 
virtue of that possession. At that time the 
donation act had not been passed, consequent- 
ly Starr acquired, through Chapman and the 
other parties before mentioned, all the title 
it was at that tune possible to acquire, a title 
against all the world except the United States. 
The donation act having been passed in Sep- 
tember, 1850, Stark afterwards filed his claim 
imder that act, dating the possession upon 
which he relied, and which he afterwards 
proved up. and upon which the patent is- 
sued, from September 1, 1849— from which 
time his right subsequently perfected by his 
patent dates— some seven months prior to tlie 
final compromise between Stark and Lowns- 
dale, Coffin and Chapman. By that compro- 
mise, the right to the veiy possession of these 
particular lots upon which the patent issued 
passed, as the actual possession had before 
passed to Chapman, and aftenvards through 
him to Starr. Stark was not in fact in posses- 
sion of these lots at the date from which he 
dates his settlement, nor at any time after- 
wards during the fo^n• j'ears, while his pos- 
session was required to be continued to entitle 
him to a patent, as we have seen. During all 
that time it was in the occupation of Starr and 
his grantors. It follows that unless he ob- 
tained the title for the benefit of those Avho 
had purchased under the circumstances stated, 
he either committed a fraud upon them, or 
else upon the United States and the law, for 
the law did not grant, or intend to grant, to 
one pai-ty, land which he never possessed, but 
which at all times was actually iu the occupa- 
tion of another. 

The only particular in which Davenport 
occupied a better position in respect to the 
title to the lots claimed by him in Lamb v. 
Davenport, than Starr does in this, is, the 
equity claimed by him under the fourth cov- 
enant in the instrument executed between 
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Lownsdale, Coffin aud Chapman, commonly 
knoAvn as the escrow, which will be found 
set out in the report of that case. That cov- 
enant does not apply to this ease. In other 
respects Starr's equity is equal to, and in 
some particulars, as we have seen, stronger 
than Davenport's. The supreme court has 
recently decided that ease on appeal, and the 
hearing of its decision upon this ease will 
now be considered. The circuit court rested 
its decision upon the fourth covenant of the 
<jscrow, as expressly obligating Lownsdale 
to convey the legal title, in case he should 
obtain it from the United States. While the 
supreme court affirmed that view, it is be- 
lieved' that an attentive considei-ation of the 
decision cannot fail to satisfy the inquirer 
that it is much broader in its scope. The 
supreme court say: "We are satisfied that 
by the true intent and meaning of these 
■agreements, the equitable right to all the 
lots in controversy had been transferred by 
Lownsdale to Coffin before the passage of 
the donation act, and that, as between 
Lownsdale, Coffin and Chapman, the equita- 
ble interest, such as we have described it, 
of the lots in controversy, was in Coffin or 
his vendees. The record shows that this in- 
terest or claim, T\'hatever it was at the com- 
mencement of this suit, was vested in Daven- 
port, while the legal title was in the heirs 
of Lownsdale. According to well settled 
principles of equity often asserted by this 
-court, Davenport is entitled to the convey- 
jince of this title from those heirs, unless 
some exceptional reason is found to the con- 
trary." 

Now the agreements referred to by the su- 
preme court by which "the equitable right 
to all the lots in controversy had been trans- 
ferred by Lownsdale to Coffin before the 
passage of the donation aQt," and, "was in 
Coffin or his vendees," were the agreements 
prior to the escrow, for that was not execut- 
■ed till long after the passage of the donation 
■act, and it did not purport to transfer any 
interest in these lots at all. It was simply an 
■arrangement fortheir own future action. Aft- 
•er discussing the validity of the escrow, not- 
withstanding its execution after the passage 
of the donation act, the court proceeds: "And 
if this latter agreement is rejected as alto- 
gether void, it is still apparent that by the 
■contracts made prior to the donation act, the 
equitable right of Coffin to these lots is suf- 
ticiently established." Coffin's individual con- 
veyances to Mills and Cheeny, under which 
Davenport claimed title, were not made till 
after the passage of the donation act, and 
to sustain these conveyances imder the act, 
the court very properly distinguished Cof- 
fin's right as an individual lot holder through 
mesne conveyances from the town proprie- 
tors and donee, from Coffin's right as general 
claimant and holder of the Portland land 
■claim and general town proprietor. The court 
say, in reply to the objection to the validity 
of the conveyances to Mills and Cheeny: I 



"The answer is, that Coffin is not the donee, 
who takes title under the act of congress, 
but Lownsdale; and Lownsdale had made a 
valid agreement by which his interest in 
them was transferred to Coffin before that 
statute was passed." The conveyance by 
which the lots then in question passed from 
Lownsdale, donee, and Coffin as general 
claimants and town proprietors, to Coffin as 
as individual lot holder under the general 
claimant, is the conveyance made to Mar- 
shall, the substance of which is given in 
Lamb v. Davenport. Marshall having resold 
the lots to Coffin as an individual, the latter 
subsequently conveyed them to Mills and 
Cheeny. This conveyance to Marshall is a 
simple quit-claim deed, without any covenant 
at all as to a future procurement of title, 
or for conveyance of title should it be pro- 
cured. Or, if we consider the conveyance 
from Lownsdale to Coffin, of March 30, 1850, 
Exhibit C of the evidence in the case now in 
hand, as the one referred to by the supreme 
court under which the title of Lownsdale, 
donee, passed to Coffin, as purchaser, it is 
also but a quit-claim deed, equally barren of 
covenants. The equity of Davenport in that 
case, then, as against Lownsdale, the pat- 
entee and donee under the donation act, rest- 
ed entirely on a quit-claim deed made un- 
der the circumstances detailed in that case. 
The court, then, distinctly hold in that case, 
that a quit-claim deed made in view of the 
condition of things existing at Portland at 
the time the various transactions considered 
occurred, gives an equitj' against the grantor, 
who subsequently obtains the legal title un- 
der the donation act, under the circumstan- 
ces disclosed in that case. In fact, this 
ground of decision is, if possible, more dis- 
tinctly brought out than the other, and is 
suggested as a ground free from doubt, even 
if the other were doubtful. Both points were 
fairly and directly presented by the record, 
and the decision might as well have been 
put upon one as the other, and both are dis- 
tinctly determined. "We can, therefore, no 
more say that one was not directly adju- 
dicated than the other. But if we can, the 
court manifestly rest more directly and con- 
fidently on the equities derived from the 
quit-claim deeds prior to the escrow, than 
upon the covenants in the escrow; for this 
is the point, particularly stated, and the only 
one mentioned in the close of the opinion, 
where the result is announced as follows: 
"But we hold, that as to the portion of the 
land which was allotted to him by the sur- 
veyor-general, and the title of which vests 
in his heirs by the act of 1S36 (5 Stat. 31), 
without which the patent would be void, his 
contract of sale made before the donation 
act was passed, and while he was the owner 
of the possessory interest before described 
was a valid contract intentionally protected 
by the donation act itself, and binding on 
the title which comes to his heirs by reason 
of his death." 
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Tliiis, ex inclustvia, tins point seoms to be 
repeated, as the oue upon -SYhit-li the court 
designs principally to rest the decision. The 
conveyances referred to as made before the 
passage of the donation act do not embrace 
the escrow, for that was executed long aft- 
er the passage of the act; and Davenport 
had no title whatever under any contract ex- 
ecuted before the passage of the donation 
act, coming from Lownsdale, the donee, oth- 
er than that by a quit-claim deed, without 
any further covenants for title. The claim- 
ant in the case now under consideration, sub- 
stantially stands in the position upon the 
facts stated, of having a conveyanai of all 
of Stark's right, title and interest, on the 
15th of March, 1850, which is after the initia- 
tion of the liossession upon which his title 
to a patent as donee rested, which was com- 
menced in September before, and "was all 
the title he, or any of the Portland land 
claimants, was capable of conveying at the 
time. It conveyed his right of possession and 
the rights incident to it. Complainant's title 
is, therefore, in every particular, equal to 
that of Davenport derived from Lownsdale, 
under the conveyances made before the pas- 
sage of the donation act. The complainant, 
therefore, is strictly within the decision of 
the supreme court in that case. It is im- 
possible to take the present case out of the 
rule there laid down. The decision is au- 
thoritative, and must control the decision of 
this case, and I am glad to be able to say 
that I am fully satisfied, as I think any i*ea- 
sonable mind must be, that the result in this 
case, and in the several others argued in 
conjunction -with it upon the same, and sub- 
stantially the same testimony, is in strict ac- 
cordance with the intrinsic justice of the 
case. In my apprehension, any other result 
in these eases would work great hardship 
and gross injustice. This class of cases is 
sui generis, and I do not now perceive why 
the rule established by the supreme court in 
Lamb v. Davenport would not operate justly 
in all cases of the same class. 

I have given these cases all that careful 
attention which ought to be bestowed when 
so large an amount of propeity, and prin- 
ciples so important, are involved, and have 
earnestly endeavored to reach a correct con- 
clusion- If I have failed to correctly con- 
strue the decision of the supreme court, or 
have in any other particular misapprehend- 
ed the law, I am glad to know that my error 
can and will be corrected by a higher 
tribunal, and justice ultimately done. 

There must be a decree for the complain- 
ant in pursuance of the prayer of the bill 
with costs, and it is so ordered. 

DE^VDY, District Judge, dissented upon the 
point as to the bar of the former proceed- 
ings; also, upon the point as to the effect 
of a conveyance of his interest without cov- 
enants, made by the donee under the dona- 
tion act, after the initiation of his possession 



upon which the patent issues, and prior to 
the passage of that act. 

[On at)i)oal to the supreme court, the decree 
of this court was aflirmed. 94 U. S. 477.] 

[NOTE. The case of Failing v. Stark, involv- 
ing the same general facts as the principal case, 
was decided May 8, 1874, and is here reprinted 
by permission from 2 Sawy. 642. The opinion 
of the com*t was as follows:] 

SAAVYER, Circuit Judge. This is a bill in 
equity to restrain the defendant from prosecut- 
ing an action to recover the north half of lot 
tlu'ce, in block twenty-seven in the city of Port- 
land, and to procure a conveyance of the legal 
title. The general facts are die same as those 
fully set out in Starr v. Stark [Case No. 13,317], 
except that the first conveyance by which the 
possessory title passed out of the general claim- 
ants of the Portland land claim was by Coffin, 
Lownsdale. Cliapman. Hastings and Baker to 
.T. T. Hobbs & Co.. Hastings and Baker claim- 
ing some interest subordinate to Chapman. 
This deed bears date March 14. 1850, and is, 
therefore, one of tlie lots sold in Lownsdale' s 
absence, and is embraced in tlie modified con- 
tract considered in Starr v- Stark. As to the 
question discussed in Starr v. Stark the equities 
in this case are, in all particulars, as strong as 
in that case, if not stronger. The testimony 
of Stark himself, given in another matter, was 
introduced in this case, and he nowhere in 
tliis testimony denies that he acquiesced in the 
modifications to the agreement of Marcli 1, be- 
tween himself and Lownsdale, made by Chap- 
man and Colfin. He states that Coffin and 
Chapman ratified the agreement with the modi- 
fications; and that he wont into the undisputed 
possession in accordance with that agreement, 
Tlie plain inference from his own testimony is, 
that he acquiesced in it. He nowhere in his 
deposition denies Couch's authority. It is per- 
fectly clear, from all the testimony, that he did 
accept the modifications made by Coffin and 
Chapman, and acte<l upon them as valid. If 
he expected any money consideration after this 
modification as to lots sold subsequent to Jan- 
uary 1, 1850, he evideutl.v looked to Lowns- 
dale individually for it, and not to Coffin and 
Chapman. If he did not obtain it, it was a 
matter between him and Lownsdale personally. 
There is no defense of res adjudicata set up in 
this case. 

The only other questions arise on defects 
in the mesne conveyances. Without discussing 
them in detail, suffice it to say, that a valuable 
consideration was always paid, and the actual 
possession passed and continued in the several 
purchasers with the acquiescence, and without 
any subsequent claim on the part of the ven- 
dors, and enough appears to show that the- 
equitable title of the various, intermediate hold- 
ers from Lownsdale, Coffin, Chapman, etc., be- 
came fully vested in complainant. 

Let a decree be entered in favor of the com- 
plainant in pursuance of the prayer of the- 
bill with costs. 

DEADY, District .Judge, dissented on the sec- 
ond point indicated in his dissent in the case- 
of Starr v. Stark [supra]. 

E. D. Shattuck, for complainant. 
W. W. Page, for defendant. 

[The case of Bacon v. Stark also involving 
the same facts as the principal case, and also 
decided May 8, 1874, is here reprinted by per- 
mission from 2 Sawy. 644. The opinion of the 
court was as follows:] 

SAWYER. Circuit Judge. This action em- 
braces the south half of lot four, in block 
eighty-one, and is, in all essential respects, simi- 
lar to the cases of Starr v. Stark [Case No. 13,- 
317], and was submitted on the same testimony, 
so far as the litigated points are concerned, ex- 
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cept that in this ease it is not pretended that 
the former action is a bar to complainant Ba- 
con's action. On the authority of Starr v. 
Stark [supra] a decree must be entered for com- 
plainant, with costs, and it is so ordered. 

DEADY, District Judge, dissented on the 
second point indicated in his dissent in Starr 
V. Stark [supra]. 

J. N. Dolnh and WiUiam H. Effinger, for 
complainant. 

Wm. Strong and Bronaugh & Catlin, for de- 
fendant. 



Case ISTo. 13,318. 

STARR V. STARK. 

[2 Saw:^. 641.] 1 

Circuit Court. D. Oregon. May 8, 1874. 

JUDGMEXT— Res Judicata— Identity of Title. 

1. A had two lots, numbers 1 and 2, held 
under two distinct chains of title. In a suit 
between A and B, involving lot number 1, one 
of A's titles was directly put in issue and de- 
termined, but the other was not. In a subse- 
quent suit between the same parties, embra- 
cing lot number 2^ hdd, that A was not es- 
topped by the judgment in the suit relating to 
lot number 1, from setting up in the suit em- 
bracing lot number 2, the title not actually put 
■in issue or determined in the first suit relating 
to lot number 1, only. 

. 2. He was estopped from setting up the iden- 
tical title which was actually put in issue and 
determined in the first action. 

3. A party is not bound in an action relating 
to one lot to litigate his title to another and 
different lot, even though the title to both be 
the same; but if he does put the title in issue 
aiid have it determined in an action relating to 
one, he will afterwards be bound by the de- 
termination in an action relating to the other, 
so far as the identical title litigated is concern- 
ed. 

At law. 

J. N. Dolph and Wm. H. Effinger, for com- 
plainant. 

"Wm. Strong and Bronaugh & Catlin, for 
defendant. 

Before SAWYER, Circuit Judge and 
DEADY, District Judge. 

SAWYER," Circuit Judge. This action em- 
braces lot three, in block eighty-one, and is 
in all respects similar to, and as to the liti- 
gated points, was submitted on the same evi- 
dence as the case of Starr v. Stark [Case 
No. 13,317], except that the lot in this case 
was not embraced in the former action, the 
decree in which was claimed to be a bar in 
the other case. The proceedings in the for- 
mer action, however, are set up and claimed 
to be a bar in this case, on the ground that 
the same questions might have been directly 
litigated in that action between the same 
parties; and that the decree is as conclusive 
in this case as in the other. There can be 
no doubt, I think, that the decree upon the 
title actually litigated and determined in 
that case— the title derived through the pat- 
ent to the city— is conclusive in this action. 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



But there can, certainly, be no ground for 
holding it conclusive upon those matters not 
in issue, and not litigated or determined, 
whatever may be the effect of that decree 
upon the title to the lots actually involved 
in the decision. The land in question here 
is a different subject matter, and the parties 
are certainly not bound to litigate all their 
claims to this lot in an action about another 
lot, although the various chains of title to 
that other are the same. If the parties do, 
in fact, put the entire title in issue, and it 
is determined, the determination will be 
conclusive. But I know of no authovitj- 
which goes so far as to sustain the position 
taken by defendant's counsel in this case. 

The other questions are precisely "the same 
as those discussed in Starr v. Stark [supra], 
and upon the authority of that case there 
must be a decree for the complainant in pur- 
suance of the prayer of the bill, with costs, 
and it is so ordered. 

DEADY, District Judge, dissented on the 
second point indicated in his dissent in Starr 
V. Stark [supraj. 



STARR (STARK v.). See Case No. 13,307. 

Case No. 13,319. 

STARR et al. v. TAYLOR et al. 

[3 McLean, 542.] i 

Circuit Court. D. Indiana. May Term, 1845. 

Attachment — Loss of Attached Goods — Ox 

Whom Loss Falls — Levy as Satispac- 

tiox— Agency of Sheriff. 

1. Where an attachment is laid upon goods, 
they are taken from the possession and control 
of the defendant, the same as where an ex- 
ecution is levied. 

2. If under such circumstances, the goods are 
lost without fault in the sheriff, the loss must 
fall on the defendant. But if the sheriff fail 
to use ordinary vigilance to keep the goods 
safely, and they are lost through his negli- 
gence, he is liable And the defendant may set 
up the levy as a satisfaction, if the value of 
the goods be equal to the amount of the judg- 
ment. 

3. The sheriff is the agent of both pariies, 
and is liable to either, but in such a case the 
defendant is not bound to sue him. 

[This was an action on a promissory note 
by Starr & Smith against Taylor, Moore & 
M'Griff.] 

0. H, Smith and Mr. Gregory, for plaintiffs. 
Judah, Mace & Beard, for defendants. 

McLean, circuit Justice. This action is 
founded upon a promissory note given for 
goods purchased at New York. In their de- 
fence, the defendants set up that a large 
amount of goods, to wit, of the value of ?2.- 
800, and for a part of which the above note 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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was given, was attached at Buffalo, in the 
state of Xew York, by Frost & Dickerson, 
on a claim against the defendants, for five 
hundred dollars. That the plaintiffs came 
in under the attachment law of New York as 
creditors, and filed the ahove note as the 
foundation of their claim; and that the ware- 
house in which the goods were deposited was 
burnt, and the goods destroyed by the neg- 
ligence of the sheriff who laid the attach- 
ment, and who took the goods into his cus- 
tody. The thirty-seventh section of the at- 
tachment law of New York (Rev. St. S), pro- 
vides, that "an affidavit may be filed with 
the officer who issued a warmnt of attach- 
ment, specifying the sum due," &c. And 
the thirty-eigiith section declares, "that xipon 
the filing of such an aflSdavit and petition 
such creditor shall, in all respects, be deemed 
to "be an attaching creditor, and entitled to 
the same benefits and advantages, and sub- 
ject to the same responsibilities and obli- 
gations, as the creditor at whose instance 
such attachment was originally issued." 

Various objections were made to the origi- 
nal attachment, and to the atfidavit on which 
it was issued. But the court held, that as 
the plaintiffs became parties to the attach- 
ment by filing their claim, they cannot, un- 
der the pleadings in this case, object to the 
legality of that procedure. The property- 
was held under the attachment, as much for 
the benefit of the plaintiffs, as for the benefit 
of the plaintiffs in the attachment. 

The great question in the case is, on the 
facts px'oved, whether the loss of the goods 
may be charged to the negligence of the 
sheriff. The goods were taken out of the 
possession of the defendants by the attach- 
ment, and after this they were in the custody 
of the law. The seizure of goods on execu- 
tion is a bar to any other execution against 
the defendant for the same debt. And on 
the same principle, such levy may be pleaded 
in bar to any other suit for the same demand. 
After a sale of the property, the satisfaction 
of the judgment could only be set up pro 
tanto. M'Intosh v. Chew, 1 Blackf. 290; 4 
Mass. 403; 2 Ld. Raym. 1072. The same 
principle applies on the laying of an attiich- 
ment. I'ntil tlie sale of the property on an 
a,ttachment or an execution, the plaintiff does 
not realise the fruits of the proceeding, and 
C'onsequently, he is not responsible for the 
safe-keeping of the property. And if it shall 
become lost by one of those casualties which 
often occur, and which are* in no respect 
<'hargeabie to negligence, the loss must be 
that of the defendant. This risk every de- 
fendant incurs, when he suffers his property 
to be tiiken in execution. He is chargeable 
with neglect in failing to do what the law 
enjoins on him, and if a loss shall be the 
conseqtience, the fault is his own. But if 
the sheriff or other ofiicer who serves the pro- 
cess, and who has the custody of the prop- 
erty shall, by his neglect, suffer it to be in- 
jured or destroyed, he is responsible. He 



is bound to use at least ordinary vigilance 
for its safe-keeping. Should live stock be 
levied on, the sheriff is bound to provide for 
its support at the expense of the defendant. 
This expense should be paid on a sale of the 
stock. Story, Bailm. §§ 46, 12S-131; Phil- 
lips V. Bridge, 11 Mass. 242; Id. 211; Id. 
163; Congdon v. Cooper, 15 Mass. 10; Knap 
V. Sprague, 9 Mass. 258; Jenner v, Jolliffe, 
6 Johns. 9, 

On the above considerations, the court in- 
structed the jury that if they shall find, from 
the evidence, that the sheriff failed to exer- 
cise that degree of vigilance which a care- 
ful man would use in the protection of his 
own property, and it was consequently lost, 
they should find for the defendant. The 
sheriff is the agent of both parties. And if 
he be guilty of negligence, so that the prop- 
erty becomes lost, he is responsible to the 
plaintiff, at least to the amount of his judg- 
ment. The sheriff is also liable to the de- 
fendant in such a case, but the defendant 
is not bound to prosecute him. The plaintiff, 
through the instrumentality of the law, hav- 
ing taken the goods from the possession and 
control of the defendant, he may set up the 
levy in discharge of the judgment, and a loss 
of the goods, through the negligence of the 
sheriff", will not invalidate that plea. 

The jury found for the defendant. 



STARR (UNITED STATES v.), St-o Ca.-^e 
No. 10.379. 

STARR. The SARAH. See Cases Nos. 12,352- 
12,354. 

STARR, The SARAH. See Oases Nos. 105 
and lOG. 

STARRBTT (PERRY v.). See Case No. 11,- 
012. 



Case Wo. 13,330. 

STAR SALT CASTER CO. et al. v. CROSS- 
MAN et al. 

[4 Ban. & A. 5(56.] i 

Circuit Court, D. Massaolnisotts. Oct., 1879. 

Patents— iNFiiiSG EM EXT — Measure of Damages 
— Royalty. 

1. The rule, that the profits, which a plain- 
tiff who has made and patented an improve- 
ment upon an existing machine or manufacture, 
is to recover, must be those only which can bo 
proved to liave resulted from his particular im- 
provement upon the existing machine or manu- 
facture, and that the burden of proof of such 
profits is upon him, stated and applied. 

2. In the case of infringing articles made and 
sold, an established royalty is the proper meas- 
ure of damages. 

[Cited in Stutz v. Armstrong. 25 Fed. 147.] 

[This was a bill in equity by the Star Salt 
Caster Company and others, against Charles 
P. Grossman and others, for the infringement 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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of letters patent No. 71,Gi3, granted to G. B. 
Rieliardson, December 3, 1S6T.] 

T. Weston, Jr., for complainants. 
George A. Bmee, for defendants. 

LOWELL, Circuit Judge. The provision of 
law -wliieli gives a complainant in equity, 
whose riglit is establislied and has been in- 
fringed, the right to recover damages in addi- 
tion to profits, appears to intend that he may 
have either profits or damages as may be most 
for his advantage in the particular case. To 
this end, the profits may be assessed by the 
master, and, if they prove inadequate, that is 
to say, if they prove to be less than the dam- 
ages, a sum may be added to make up the 
difference, which brings the decree sunply to 
an assessment of damages. Several such de- 
crees have been entered in this district and 
circuit There is, however, a noticeable re- 
luctance in the courts to add damages when 
the profits are a substantial sum, and very 
clear proof is required before the addition will 
be made. See Birdsall v. Coolidge, 93 U. S. 
04; aiai-sh V. Seymour, 97 U. S. 348; Buerk 
V. Imhaeuser [Case No. 2,107]; Carew v. Bos- 
ton Elastic Fabric Co. [Id. 2,397]. 

The profits were estimated by the master, 
in this case, and damages were added. The 
evidence is not reported, and I can,- therefore, 
only say that, excepting for reasons presently 
to be mentioned, the master's theory appears 
to be entirely valid. Neither party, however, 
brought to the notice of the master two facts 
which appear upon the record, and which 
should have a vital influence on the decision. 
I consider myself bound to take notice of these 
facts, because the counsel were not veiy famil- 
iar with the mode of accounting in these suits, 
and ought not to be concluded, under the cir- 
cumstances, by their omission to obsei've these 
facts. 

The first point touches the profits. The im- 
provement for which the plaintiffs hold a right 
under their two patents is in pulverizers for 
salt bottles; and the profits appear to have 
been estimated upon the manufacture and sale 
of the bottles themselves. The rule is now 
well settled, that the profits which a plaintiff 
is to recover must be those only which can be 
proved to have resulted from his pai-ticular im- 
provement upon the existing machine or manu- 
facture, and that the burden of proof is upon 
him to show what his profit was. The rule, 
though just, is at times harsh in its operation. 
There are several reported cases, in which pat- 
entees, who are proved and admitted to have 
made valuable improvements which have eon- 
trolled the market for the whole machine, have 
recovered merely nominal damages, from their 
inability to make out what value was to be 
.attached to their part of the new machine. 
See Bhike v. Robertson, 94 tJ. S. 728; Goulds 
Manuf'g Co. v. Cowing [Cases Nos. 5,642, 5,- 
643]; IngersoU v. Musgrove [Case No. 7,040]; 
Garretson v. Clark [Id. 5,248]; Schillinger v. 
Guuther [Id. 12,4.j7]. In this district, the veiy 
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competent master, Mr. Stetson, who has, by 
consent of the parties, been called upon to 
audit most of these cases, has succeeded in 
some cases in dividing the profits. Such was 
the case of Holbrook v. Small (1877) [Id. 6,- 
595], in which he attributed three parts out of 
ten in the profits of seed sowing machines to 
the patented devices; and both parties were- 
satisfied with the finding. 

In Child V. Beaton & F. Iron Works (1877) 
[Case No. 2,674], the same master found, under 
the peculiar facts, that all the profits belonged 
to the invention. In this case, if I read, the re- 
port correctly, the master was not asked to 
find how much of tlie profit on the bottles was 
due to the pulverizers contained in them, and 
he, therefore, very naturally reported the^ 
whole. 

The other point relates to damages. It ap- 
pears that for five successive years the defend- 
ants, ilorey & Smith, were manufacturing- 
imder licenses from the plaintiffs, or from 
those with whom the plaintiffs are privies, and 
I should suppose that the royalties, then fixed 
by the parties, would be the true measure of 
damages. If this be so, there is no danger 
that the plaintiffs will be sent out of court 
with the barren victory of a nominal decree. 
I would, therefore, suggest to the parties, that 
they should assess the roj'alties without fur- 
ther reference. Of course there may be evi- 
dence, not before me, which will change the- 
appearance of the case, and I cannot refuse to 
recommit the report, if either paitj' asks for 
such action; but an established royalty is so 
clearly and properly the usual measure, in case 
of articles made and sold, that it would not be- 
departed from without good cause shovra. 

Report to be recommitted, if either party re- 
quires it. 



Case No. 13, 3 SI. 

STAR SALT CASTER CO. et al v. CROSS- 
aiAN et al. 

[4 Cliff. 568; 3 Ban. & A. 281] i 

Ciretiit Court, D. Massachusetts. May Term. 

1878. 

Patents— Contracts — Isiprovements — Rot.*.lty 
— Salt Caster Bottles. 

1. Contracts concerning the use and enjoy- 
ment of patented inventions are to be construed 
in the same way as contracts respecting other 
species of property; that is, so as to carry into 
effect the intention of the parties as collected 
from the language employed, the subject-mat- 
ter, and the surrounding circumstances. 

2. Two patents may both be valid where the 
second is an improvement on the first; and if 
the second includes the first, neither of the two 
owners can lawfully use the invention of tiie 
other without such other's consent. 

[Cited in Cantrell v. Wallick, 117 XT. S. 694. 
6 Sup. Ct. 970.] 

3. The patentee under a subsequent patent 
agreed to pay to the owner of the earlier patent 

1 [Reported by William Henry Clifford, Esq., 
and by Hubert A. Banning, Esq., and Henry 
Arden, Esq., and here compiled and reprinted 
by permission.] 
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two cents upon each and every dozen of articles 
made in conformity to the specifications of the 
second patent, whether made by him as owner 
of the patent or by his licensees.. The owner 
of the earlier patent agreed that the articles 
(salt caster bottles) made by him in accordance 
with his patent should be provided with wood- 
en pulverizex-s, and the pulverizers used in the 
bottles made by the owner of the second patent 
should be metallic ones. Held, that the agree- 
ment was valid, and was such as it was com- 
petent for the parties to make concerning the 
patents referred to. 

4. The contract restricted the patentee of the 
first patent to the use of wooden pulverizer's 
only, and was also a consent that the owner 
of the second patent might work under that 
patent, using metallic pulverizers. 

5. The respondents knowing of the agreement 
between the patentees, at the time their licenses 
were acquired, are bound by it. 

(j. The making of the bottles by the owners 
of the first patent, with pulverizers such as 
Avore reserved to the owner of the second pat- 
ent by the contract, and claimed in his i)atent. 
is infringement on the part of the owner of the 
lirst patent. 

[7. Cited in Hammond v. Hunt, Case No. 6,- 
003, and in brief in Jarecki v. Hays, 1(51 Pa. 
rt22, 29 Sup. Ct. lis, to the point that an ex- 
clusive licensee may maintain a patent suit 
oven against the patentee.] 

Bill in etjuity [by the Star Salt Caster Com- 
pany and others against Charles P. CroHsnian 
und others] to restrain the I'espondeuts from 
making salt bottles, casters, &e., in conformity 
with the patent of the complainants [granted 
December 3, 18GT, No. 71,648]. The respond- 
ents owned a patent earlier in date than that 
of the complainants. The patentees, howev- 
er, had made a contract concerning their re- 
spective patents, in which each one was re- 
stricted, in his manufacture of the articles, to 
a particular kind of pulverizer. The owner of 
the first patent broke the agi^eement. and 
made pulverizers such as were reserved to the 
owner of the latter patent, and covered by his 
<-laim. 

George A. Bruce, for complainants. 

Thomas Weston, Jr., for respondents. 

The use of a particular substance in the 
manufacture of a patented article cannot be 
resti'icted by any agreement which parties 
may make under a license to manufacture 
and sell under the patent, nor would such 
agreement affect a party not named in the 
agreement. The defendant's demurrer must 
be sustained. The complainants cannot have 
the relief prayed for, as they are not the own- 
ers of the patent, only licensees. A licensee 
cannot obtain an injunction restraining the 
defendants from manufacturing and selling. 
The owner of the patent can alone have the 
relief. The complainants' remedy, if any, is 
an action at law. Suydam v. Day [Case No. 
13,654]; Potter v. Holland [Id. 11,329]. The 
complainants are not entitled to relief under 
their bill. The defendants have a legal right 
to manufacture and sell under the Grossman 
patent, using metallic pulverizers under this 
agreement. If there is any doubt as to the 
meaning of this contract, it arises on the 



meaning of the words "his said patent." 
Parol evidence maj' be received to explain the 
meaning of these words, and to show the cir- 
cumstances under which they were used. 
Macdouald v. Longbottom, 1 EI. & El. 977, 
987; Stoops v. Smith, 100 Mass, G3, The at- 
tempt to restrict the material from which the 
pulverizers should be made, in the contract 
annexed to the complainants' bill, is not a 
valid restriction, and, as such, is null and 
void. 

Tlie agreement is under a certain patent, 
and relates to that patent. It am confer no 
other rights than those granted in the let- 
ters-patent. The letters-patent secured the 
invention to the inventor. It does not limit 
him to any particular material. The license 
gave to the party the right to manufacture 
and sell, and included whatever material they 
saw fit to use in their manufacture of it. It 
is not to be presumed that a grantor intends 
to gi-ant more than he has a right to grant, 
or that a grantee intends to receive, by way 
of grant, that to which he has a full right 
without a grant. Goodyear v. Gary [Case 
No. 0,502]. It is not permitted for a patentee 
to carve several monopolies out of one. San- 
ford V. 3Iesser [Id. 12,314], But even if this 
was valid as to Grossman, it cannot be bind- 
ing on ilorey & Smith. It is a personal agree- 
ment with Grossman. The contract or agree- 
ment does not extend to his assignee, or to 
any party under him. He does not restrict 
others than himself to whom he might give 
a full and entire license to manufacture and 
sell. If It was not intended to make it a 
personal agreement with Grossman, it would 
have been so stated, as in the ease of the 
other parties to the agreement. 

CLIFFORD, Circuit Justice. Contracts 
touching tlie transfer, use, and enjoyment 
of patented inventions ai-e to be construed 
in the same way as contracts respecting 
other species of property, so as to carry into 
effect the Intention of the parties, as collect- 
ed from the language employed, the subject- 
matter, and the surroimding circumstances. 
Add. Cont. (7th Ed.) 164. Two patents con- 
stitute the subject-matter of the present con- 
troversy, one of which, dated Sept. 15, 1863. 
was granted to the first-named respondent. 
It purports to be for a neAV and useful im- 
provement in salt boxes, casters, &e., the 
object of which, as the patentee states, is to 
prevent the salt in a salt box from forming 
Into lumps and clogging up the perforation.^ 
in the cover of the box. As stated in the 
specification, it consists in the employment 
or use, in a salt box, of a stationary ob- 
struction, formed by a series of arms ex- 
tending across the box, or by wires or any 
other equivalent means, in such a manner 
that the salt will be pulverized by coming 
in contact with said obstruction whenever 
the' box is shaken, for the purpose of giving 
a free discharge of the salt through the open- 
ings in the cover. Letters-patent were also 
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granted to George B. Richardson, dated Dec. 
3, 1867, for an improved salt bottle or box, 
■svliicb, as described in the specification, con- 
sists in placing -within a salt bottle or box 
a. movable rod or pulverizer, made of cast 
metal or other suitable material, enlarged 
at each end, and provided w-ith points or 
projections, so that, when the bottle is shali- 
en, tlie pulverizer will move within it and 
effectually break up the salt so that it can 
escape freely throiigh the perforated cap of 
the bottle. Glass bottles ai-e usually em- 
ployed, and, in constructing the same, the 
patentee states that he places a piece of cork 
or other suitable material at the bottom of 
the bottle, so as to deaden the blow of the 
pulverizer and prevent it from breaking the 
bottle when the latter is empty; and he 
states in his specification, in that connection, 
that his invention consists in the combina- 
tion of that feature of the same with the 
bottle and the described pulverizer, but the 
claim is only for the pulverizer in combina- 
tion with the bottle, called in the claim the 
receptacle. 

Two patents of the kind may both be valid 
where the second is an improvement upon 
the first, in which event, if the second in- 
cludes the first, neither can lawfully use that 
of the other without the other's consent. 
Plainly the second patent could not be used 
without the consent of the owner of the first, 
nor could the owner of the first patent use 
the second without the consent of the owner, 
as the patent contains an invention which 
the owner of the first patent never made. 
Woodworth v. Rogers [Case No. 18,018]. 
These explanations are sufficient to show 
that ground of controversy existed between 
the parties in the enjoyment of the several 
rights secured to them by the respective pat- 
ents, and the record shows that difllculty in 
that regard did arise, between the respective 
owners of these letters-patent, and that they 
entered into a compromise agreement in writ- 
ing, whichv for the sake of convenience and 
the purposes of this investigation, may be re- 
garded as an agreement between the two pat- 
entees as the separate holders of the patents 
in question. 

Two of the complainants, joined with the 
patentee of the second patent, hare been 
stricken out of the pleadings by consent, and 
the others who remain, besides him, claim by 
virtue of his right under tlie agreement. Nor 
is there any difficulty in taking that view so 
far as respects the respondents, as the charge 
of the bill of complaint is, that those joined 
with the patentee of the first patent had 
knowledge of the agreement in question, 
which must be proved, to render them liable. 
By the terms of tlie agreement, the patentee 
of the second patent agreed to pay a royalty 
to the patentee of the first patent, of two 
cents upon each and every dozen of salt bot- 
tles made in accordance with the second pat- 
ent, whether made bj- him, as patentee of the 
second patent, or by his licensees, and to 



make a full and true return of the same the 
first day of each month, during the continu- 
ance of the agreement. On the other hand, 
the patentee of the first patent agreed that 
the caster bottles made in accordance with 
his patent shall be provided with wooden pul- 
verizers, and that the salt bottles he, the pat- 
entee of the second patent, manufactures or 
allows to be manufactured shall be provided, 
as at present, with metallic pulverizex-s. 
Based on tliat agreement, the bill of com- 
plaint alleges that by the contract it was 
agreed that all casters manufactured by the 
patentee of the first patent, under his patent, 
should contain wooden pulverizers only, and 
that all salt bottles or boxes manufactured 
by the patentee of the second patent, made 
under his patent, should contain only metal- 
lic pulverizers; and charges that the respond- 
ent and his licensees are manufacturing and 
selling castei-s or bottles furnished with me- 
tallic pulverizers in violation of the said writ- 
ten agreement. 

Service was made, and the respondents ap- 
peared and filed two answers. 

1. Grossman admits the patents, but denies 
that there was any controversy between him 
and the complainants. 

2. He alleges that the patentee of the second 
patent wanted a license from him, the pat- 
entee in the fii-st patent, to iise his invention 
as described in the first, and that the agree- 
ment related solely to the second patent and 
none other; that no rights under the first 
patent were, or were intended to be, con- 
veyed to the complainants. 

3. He admits the license to the other two 
respondents, but alleges that he excepted 
from the license any right to manufacture 
salt boxes or casters under the second patent. 

Answer in due form was also filed by the 
other two respondents to the effect following: 

1. That they are ignorant that any contro- 
versy existed between the sepai-ate owners of 
the patents as to their respective rights under 
the same. 

2. They allege that the second patent was 
void, and that the agreement gave no right 
to the complainants under the first patent. 

3. That the patentee of the first patent has 
kept and performed all the conditions of the 
written agreement. 

4. That the patentee of the first patent had 
no right to make such an agreement, nor had 
the complainants any right to receive it, be- 
cause it could not be conferred by such an 
agreement. 

5. They deny infringement, and insist that 
the salt boxes or castei"s which they manu- 
facture are constructed in accordance with 
the patent set up in their answer. 

Demurrer was also filed by the two re- 
spondents, assigning several causes for the 
same, of which one only will be mentioned, 
which is, that three of the complainants 
therein named are not interested to. maintain 
the bill of complaint. Suppose there was 
such controvei'sy between the parties to the 
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written agreement as that alleged in the till 
of complaint, it would not impair the valid- 
ity or operative character of the agreement; 
but it is not necessary to rest the decision 
upon that ground, as the evidence shows to 
the entire satisfaction of the court that the 
allegations of the bill of complaint in that 
I'ogard are true, which is all that need be 
said in answer to the first defence. 

Attempt is made by the second defence to 
give an interpretation to the written agree- 
ment, whieli the court cannot sustain. In- 
stead of that, the court is of the opinion 
that, by the true construction of the agree- 
ment, the patentee of the first patent agreed 
that caster bottles made in accordance with 
the patent, whether manufactured by him- 
self or his licensees, should be provided with 
wooden pulverizers, and that the salt bot- 
tles or casters constructed by the patentee 
of the second patent, or his licensees, should 
be provided with pulverizers such as the 
patentee of the second patent was consti-uet- 
ing at the date of the written agreement. 
Xo reasons are assigned to support the propo- 
sition that the patentee of the first patent 
possessed no power to make such a con- 
tract, and it is believed that none can be 
which will be satisfactory. Inventions se- 
cured by letters-patent are property in the 
holder of the patent, and as such are as 
much entitled to protection as any other 
propei'ty consisting of a franchise, during 
the term for which the franchise or the ex- 
clusive right is granted. Such a holder may 
sell, assign, lease, or give aAvay the property, 
or enter into any arrangement or agreement 
respecting the same, not enlarging the right 
granted, as the same might make with any 
other pei"sonal property. Authorities to sup- 
port that proposition are not necessary, as 
the statement of it is quite sufficient to se- 
cure in its behalf universal assent. Parties 
are suppose<l to mean what they say. If so, 
it is clear that the patentee pf the first pat- 
ent contracted to use wooden pulverizers 
only, and consented that the owner of the 
second patent might work under the second 
patent, using only metallic pulverizers, which 
is a suflicient response to all the propositions 
that the contract gave the patentee of the 
second patent no right to practise the inven- 
tion secured by the first patent. Grant that, 
and it follows that the patentee of the first 
patent has not kept his covenants, as the 
proofs are full to the point that he has made, 
and is making, salt boxes or casters with 
metallic puverizei'S, in direct violation of the 
agreement. 

Two of the respondents claim that they 
are not liable, because, as they allege, they 
acquired the right to practise the invention 
.secured by the first patent without any 
knowledge of the written agi-eement; but 
the proof is the other way. and shows not 
only that they knew what the terms of the 
agreement were, but that they had a copy 
of it in their possession when they acquired 



their right from the patentee of the first pat- 
ent; nor is there any merit in the objection 
that some of the complainants have no inter- 
est to maintain the suit, as two of those- 
mentioned have been stricken out by eon- 
sent, and the record shows that the other 
acquired an interest in the second before the 
written agreement was executed. 

Nothing i-emains to be coiisidered but the- 
charge of infringement, i^utficient has al- 
ready been remarked to show that the first- 
named respondent has not kept and per- 
formed his covenants, and that the other 
two respondents, as his assignees, have man- 
ufactured and sold salt bottles in accordance 
with the patent mentioned in their answer, 
which the record shows ha& a piilverizei-rod 
with several series of radial points arranged 
in such a manner that the unscrewing of the- 
cup from the neck of the bottle will produce- 
a spiral motion of the points through the 
contents of the bottle, orossman admits 
that his licensees have made salt boxes or 
casters with metallic pulverizers and sold 
the same, and that he has received payment 
for all they have sold.- Taken as a whole, 
the evidence shows that the two respondents 
have made and sold .salt bo.xes or castei-s pro- 
vided with metallic pulverizers, in violation 
of the said written agreement, and with full 
knowledge of the existence of that agree- 
ment. 

Decree for the complainants for an ac- 
count, and for an injunction. 



Case Hfo. 13,3S2. 

STATE V. BREWER. 

[Xowhere reported; opinion not now accessi- 
ble.] 



Case No. 13,3S3. 

STATE v. GRAHAM. 
[See 41 N- J. Law, 15.] 



Case No. 13,323a. 

STATE V. MILLER et al. 

[7 Gin. Law Bui. 219.] 

Circuit Court, D. Indiana. April Terra, 1882. 

Laud Gkants— Bed of Lake — Act of Coxgkess 
— Swamp Land — Estoppei,. 

[This was an action by the state of Indiana 
against Jane A. Miller and others.] 

Before GRESHAM, District Judge. The 
United States ceded to the state, in 18.10, all 
the lands known as swamp lands bordering 
on the lake. The state swamp land commis- 
sioner of Jasper county projected a ditch to 
the Kankakee river, the lake being forty feet 
higher than the river. Messrs. Dunn & Con- 
duitt purchased the whole rim of land bor- 
dering on the lake. They subsequently con- 
veyed the same to M. B. Bright, and aided 
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in carrying the ditcli into the lake and con- 
structing thirty miles of lateral ditches. Be- 
fore that -was done Bright platted the hed 
of the lake, by extending the government 
lines, and recorded the same in Jasper coun-_ 
ty. They "went on perfecting the system of 
drainage, and, in 1859 Bright conveyed the 
odd-numbered lots to A. Jones, who recon- 
veyed them to the state. In 18G5 the state 
passed an act authorizing the sale, and Bie 
same were sold under Bright's title; the peo- 
ple getting farms by purchasing alternately 
from Bright and the state. In 1878 some 
squatters from Chicago pre-empted the old 
bed of the lake under the soldiers' bounty 
act, whereupon ililk went to congress and 
asked congress to quitclaim to the state. 
This was done. Two years ago the state 
began suit in Newton county to recover the 
even-numbered lots; and that was the real 
question in the present case. 

Held, that the state swamp law of 1850 
cari'ied the title to the bed of the lake; fur- 
ther, that the state, by its contract under 
the Bright title, has stopped itself from 
claiming under the swamp land donation. 
Milk, the defendant, claims 2,688 acres, but 
there are several others equally interested. 



STATE BAlSns: OF INDIANA (SAHGEANT 
v.). See Case No. 12.360. 

STATE BANK OP OHIO, OHILLIGOTHB 
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STATE BANK OF VIRGINIA (ALDER- 
DICE v.). See Case No. 154. 
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Case No. 13,324. 

STATE NAT. BANK v. FREEDMEN'S 
SAVINGS & TRUST CO- 

[2 Dill. 11; 1 10 Am. Law Reg. (N. S.) 786.] 

Circuit Court, D. Missouri. 1871. 

Banks — Cektifioate of Deposit ~ Forged In- 

DOKSESfEST. 

A certificate of deposit payable to the order 
of depositor on the return of the certificate was 
issued by bank A. to,T. D., who could not 
write. The bank took his mark on its sig- 
nature book, and wrote a description of him 
opposite. Shortly afterwards the certificate 
was stolen from T. D. and presented to bank 
B. by a stranger who gave his name as T. D., 
and said he could not write. Thereupon tiie 
cashier of bank B. endorsed tne tertiiicate' to 
his own order with the name of T. D. to wiiich 
the stranger made his mark, and an employe 
of bank B. added his signature as "witness to 
mark." The cashier then endorsed the certif- 
icate and sent it through a correspondent to 
bank A., which thereupon paid it, and the 
money was handed over to the stranger. There- 
after the real T. D. appeared at bank A., and 
on discovery of the forgery bank A. paid him 
the amount and brought suit against bank B. 
to recover the payment on the forged endorse- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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ment. Ecld, that bank A. had a right to rely 
on the identification of T. D. by bank B., and 
could recover. 

On the 7th day of November, 1870, Tim 
Dunivan deposited in the State National Bank 
at Keokuk, Iowa, nine hundred dollars, and 
received therefor a certificate of deposit, of 
which the following is a copy: "$900. State 
National Bank, Keokuk, Nov. 7, 1870. Tim 
Dunivan has deposited in this bank nine hun- 
di'ed dollars, current funds, payable to the 
order of himself hereon in like funds on the 
return of this certificate. In currency, §900. 
(No. 4991.) G. W. Horton, for Teller." Tim 
Dunivan was tmable to write, and therefore 
placed upon the signature book of the bank 
his mark, the officers of the bank at the same 
time writing his description opposite' the mark 
on the book. Dunivan went off on the river, 
and on or about the 20th of November the 
certificate was stolen from him. About the 
1st of December a man presented the cer- 
tificate at the counter of the Preedmen's Sav- 
ings & Trust Company, and asked the cash- 
ier to cash it. The cashier refused, on the 
ground that the person presenting it was a 
stranger to him, but ofCered to take it for col- 
lection. To this the'sti-anger acceded. The 
cashier asked him if his name was Tim Duni- 
van. He replied, "Yes." He then asked him 
if he could write his name, and receiving an 
answer in the negative, the cashier himself 
wrote the following endorsement: "Pay to 

his 

the order of W. N. Brant, cashier. Tim X 

mark 

Dunivan,"— the party himself making the 
cross-mark. The mark was then witnessed 
by W, P. Brooks, a man who did odd jobs 
about the bank, as follows: "Witness to 
mark, W. P. Brooks, St. Louis, Mo." Nei- 
ther Mr, Brant nor Mr. Brooks was acquaint- 
ed with the man offermg the certificate. The 
certificate was then endox-sed by Mr. Brant, 
as follows: "Pay Bower, Barclay & Co., for 
collection, acct. of "W, N. Brant, Cashier," and 
forwarded to Bower, Barclay & Co. for col- 
lection, by whom the certificate was collected 
and the proceeds remitted to Mr; Brant, and 
by him paid to the party who had left the 
certificate for collection. On the 22d of De- 
cember, Tim Dunivan appeared at the bank 
in Keokuk, and claimed that the endorsement 
was a forgery, and that he had never received 
the money. Thereupon the Keokuk bank paid 
him the amount and brought this suit against 
the Preedmen's Savings & Trust Company to 
recover the amount paid through its corres- 
pondent. The evidence adduced at the trial 
disclosed the above facts. It further appear- 
ed that the cashier of the Keokuk bank, when 
the certificate was presented from Bower, 
Barclay & Co., simply looked at the back of 
it, and remarked that "he guessed it was all 
right— the endorsers were good." No infor- 
mation was given by plaintiff's officers to 
Bower, Barclay & Co., or to defendant, as to 
the description of Tim Dunivan which had. 
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been placed upon its books; and there was 
no evidence as to "when tlie plaintiff gave no.- 
tiee of the forgei-j', except that the cashier of 
defendant testified that notice was not given 
him until some time after the discovery. 

Noble & Hunter, for plaintiff. 
E. ^V. Pattison, for defendant. 

2 [Conceding that Brooks's attestation meant 
that he knew tlie man signing to be Tim 
Dunivan, It does not follow that he knew 
him to be the Tim Dunivan to whom the 
certificate was issued. All the cases we 
have been able to find witli reference to the 
force of an attestation are cases where the 
question has arisen upon the effect of proof 
of the handwriting of a dead or absent sub- 
scribing witness. Many of these cases go 
to the length of holding that, where such 
subscribing witness's signature is proved, 
ihis is not only prima facie evidence that 
the name signed to the instrument as a par- 
ty is genuine, but of the identity of the par- 
ty sought to be charged if the name which 
is signed is his. On tlie contrary, there is a 
respectable number of cases which hold that 
the identity must be proved aliunde. Of 
these latter we cite Whrtelocke v. Musgrove, 
1 Cromp. & il. 511; Middleton v. Samlford, 
4 Camp. 34; Parkins v. Hawkshaw, 2 Starkie, 
239; Nelson v. Whittall, 1 Barn. & Aid. 19; 
and American cases, Robards v Wolfe, 1 
Dana, 155. See, also, 2 Phil. Ev. 505-oOT. 
But all tliese were cases of actions on the 
instruments, and the utmost extent to which 
tliey go is that, when the attesting witness's 
signature is proved, identity of the party 
executing the instrument with the party 
sought to bo charged will be presumed, sub- 
ject, however, to be rebutted by showing 
that it was really executed by a different 
lierson. But it is claimed here that the mere 
fact that tliere is an attesting witness will 
authorize plaintiff to presume that the man 
signing tlie certificate is their customer, to 
whom they issued it, whose mark is on their 
books, and whose description is there too; 
so that they need trouble themselves no 
more about it. It may be remarked that ac- 
tual identification here is impossible. The 
most that Mr. Brooks could say was that 
he knew the man writing to be a Tim Duni- 
van. See Graves v. American Exeh. Bank, 17 
N. Y. 205. Why should the fact that this de- 
positor signed by a mark change the duty 
of the plaintiff, or relieve it of any exercise 
of care? It has been held that a mark is 
an endoi-sement. George v. Surrey, iloody 
& M. 510 (without attestation). So the ini- 
tials, "P. W. S." Merchants' Bank v. Spicer, 
(5 Wend. 443. So the figures. "1, 2, 8." Brown 
V. Butchers' & Drovers' Bank, 6 Hill, 443, 
Now, if these are all signatures, and the 
bank is bound to know the signatures of its 
customers, as the authorities show (Smith v. 
Mercer, 6 Taunt. 76; Stout v. Benoist, 39 Mo. 
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277, and many other eases), why should it 
not be bound to know initials, or figures, or a 
mark, as well as a name? That the former 
are more easily counterfeited than the latter 
should increase the vigilance of the bank 
issuing the certificate, but does not change 
the law. Suppose the deposit had been made 
in the usual way and a passbook given, and 
somebody had drawn a check, signed it 

"Tim X Dunivan," and it had been attest- 
in ark 
ed. Would not the bank have to bear the 
loss if it paid it? Could it recover it back 
from the holder of tbe cheek V 

[(2) Conceding that Brooks's attestation 
meant that he knew the man, it does not fol- 
low that plaintiff ha'd a right to presume that 
W. N. Brant, cashier, knew the man to be 
Tim Dunivan, or that he guarantied the en- 
doi-sement in any way. He (Brant) had a 
right to depend on the fact that plaintiff 
would know its own customer. We insist 
that there was negligence on the part of 
plaintiff in this: (1) It should have taken 
some pains to ascertain whether its customer 
had really endorsed the certificate. (2) It 
should have notified defendant of the forgery, 
promptly. This it did not do. ilr. Morse, 
in his work on Banks and Banking (page 
300), expresses this vei-y succinctly: "It is 
unquestionable that, if the payee has, upon 
the strength of the payment, released any 
security, or abandoned or lost any possible 
safeguard or protection from loss, it is too 
late for the bank to undo the error at his 
expense." And further he says: "Whei'ethe 
bank seeks to recover from the payee, it is 
held rigorously to make the discoveiy of the 
forgery, and to give notice of it to the holder 
with great promptitude." Indeed, in such a 
case as this the doctrine laid down in Cocks 
V. Masterson. 9 Barn. & C. 902, iind other 
cases which have followed it (Wilkinson v. 
.Johnson, 3 Barn. & C. 428; Price v. Neal, 3 
Burrows, 1354, and other cases), does not 
seem too strong. The very mildest ease in- 
volving this pi'inciple is that of Canal Bank 
V. Bank of Albany, 1 Hill, 292; yet there it 
is held that reasonable diligence in giving 
notice is necessarj'.] 2 

Before TREAT and KBEKEI/, District 
Judges. 

TREAT, Disti'iet Judge (charging Jury). 
T^he case you are trying turns mainly on tho 
question of negligence. The fact that de- 
fendant is a corporation is in proof. You 
have then the plaintiff a corporation and the 
defendant a corporation. 

The rule of law usually is, that wherc a 
certificate of deposit is issued by a bank, 
and it comes back to the bank issuing it 
with the endorsement of the depositor through 
the h.inds of bona fide innocent parties, the 
endorsement being forged, the bank paying 

2 [From 10 Am. Law Reg. (N. S.) 786.] 
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the deposit certificate must lose it; for tliey 
are presumed to know the signatures of their 
customers, and the bank issuing the certifi- 
cate has the means of verifying the signa- 
ture. 

This is a different case. Here was a per- 
son who could not write. The hank gave 
him the certificate and took his description. 
The ordinary mode, where a pei'son signs by 
his mark, is to have him Identified, so that a 
piece of paper coming hack to the Keokuk 
hank through respectable institutions, with 
the depositor's mark on the back of it wit- 
jiessed by another party, the bank issuing tue 
certificate would have the right to suppose 
that the bank sending the certificate had so 
identified the man making his mark. The 
witness's signature is proven. Mr. Brooks 
himself, says he signed it. The simple fact, 
then, that the paper comes back to the bank 
at Keokuk with a mark witnessed by Mr. 
Brooks, which means that he knew ilr. Duni- 
vau to be the person who made that mark, is 
sufficient to justify the Keokuk bank in pay- 
ing the draft. The juiy found a verdict for 
the plaintiff. 

Judgment accordingly. 



STATE NAT. BANK OF BOSTON (MER- 
CHANTS' NAT. BANK OF BOSTON t.). 
See Cases Nos. 9,448 and 9,449. 

STATE NAT. BANK OF KEOKUK fPITTS- 
BURGH LOCOMOTIVE & CAR WORKS 
v.). See Case No. 11,198. 

STATE NAT. BANK OP ^MINNEAPOLIS 
(CANFIELD v.). See Case No. 2,382. 



Case No. 13,325. 

STATE NAT, BANK OF MINNEAPOLIS v. 

MORRISON. 

[1 McCrary, 20i.J i 

Circuit Court, D. Minnesota. Dec, 1874. 

IsTERNML Revenue— Incosik of Natiox.vl, Basks 

— DiSTItE s. 

The act of conffress of July 14, 1870 (IG Stat. 
260, 261, §§ 15, 17), imposes taxes upon the in- 
come and profits of national banks for 1870; 
and if the bank refuses to pay such taxes duly 
assessed upon notice and demand, the collector 
or deputy collector may, as authorized by act of 
congress (16 Stat. 101, 106), distrain therefor. 

[This was an. action by the State National 
Bank of Minneapolis against H. 6. O. Mor- 
rison, to recover the amount of taxes alleged 
to have been illegally exacted,] 

Lochren, McNaur & GilfiUan, for plaintiff, ' 
W. B. Bellson, Dist Atty., for defendant 

Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

NELSON, District Judge. Tins is an ac- 
tion brought against the defendant, a deputy 
collector of internal revenue, iu 1871, to re- 
cover the amount seized by him in satisfac- 
tion of taxes accrued upon the increase, earn.- 



1 [Reported by Hon. Geo. W. McCrary, Cir- 
cuit Judge, and here reprinted by permission.] 



ings and profits of the plaintiff for the year 
1870, The stipulation of facts submitted to 
the court trying the case without a jury by 
virtue of the consent of paities properly en- 
tered into, and filed of record, shows that 
the amount of income, earnings and profits 
of the plaintiff for the first and second six 
months of the year 1870, was obtained by an 
examination of the cashier of the plaintiff 
under a summons issued by the assessor, and 
that the tax, with fifty per cent, penalty, 
amounted to the principal sum claimed in 
the complaint. That the plaintiff refused to 
render any list or return of the amount of its 
earnings, income and profits, either as divi- 
dends due and payable, or undistributed sums 
in excess of dividends added to its surplus, 
or profits of any sort, for the year 1870;. and 
that after the examination and disclosure of 
the cashier, the assessor returned to the col- 
lector the amount of the plaintiff's earnings 
for the year 1870, and the tax at the rate 
of five per cent, upon all earnings, income 
and profits for the time embraced between 
January 1, 1870, and June 30,. 1870, and at 
the i"ate of two and one-half per cent, .upon 
all income, earnings and profits fOE-the time 
embraced between July 1, 1870, and Decem- 
ber 31, 1870; that the collector demanded 
payment of the taxes assessed against the 
plaintiff, which was refused, and on March 
18, 1872, a wai-rant was issued by the collector 
of internal revenue for the Second district of 
Minnesota, to the defendant, the deputy col- 
lector, commanding him to distrain upon the 
goods and chattels, and effects of the plain- 
tiff, the amount of the tax and penalty. That 
the defendant was threatening to distrain, and 
was proceeding so to do, when the plaintiff 
by its cashier placed the amount of the tax 
and penalty claimed upon the counter of the 
plaintiff's bank, before the defendant, but pro- 
tested against the defendant's taking it, claim- 
ing that the tax and penalties were illegal, 
and notified the defendant that suit would be 
brought against him for the amount. The de- 
fendant took the money, and this suit was 
commenced in the distiict court of the state 
for the county of Hennepin, and removed to 
the circuit court of the United States under 
the provisions of the act of congress. 

The defendant is entitled to judgment upon 
the undisputed facts in the case. The fif- 
teenth and seventeenth sections of the act of 
congress of July 14, 1870 (16 Stat. 260, 261), 
imposed taxes upon the earnings, income and 
profits of the plaintiff for the year 1870. 
These taxes the plaintiff refused to pay after 
due notice and demand, and the collector very 
properly, under the authority vested -in him 
by the act of congress (14 Stat. 101, 106), pro- 
ceeded to distrain for the same, when they 
were paid imder protest. The defendant, as 
a deputj'- collector duly appointed, was author- 
ized to execute the warrant addressed to him, 
and to receive the amount of the taxes. 

Judgment will be entered in favor of the de- 
fendant, with costs. Judgment accordingly. 
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STATE NAT. BANK OF MINNEAPOLIS 
(UNITED STATES v.). See Cases Nos. 
16,380 and 16,381. 



Case No. 13,326. 

STATEN ISLAND AND NEW YORK PER- 
RY CO. V. The THOMAS HUNT. 
[N, Y. Times, June 19, 1862.] 
District Court, D. Connecticut. 

Salvage — Steamboat Disabled in New York 
Bay— Custom— Practice— Ijaches. 

[1. Rescuing and taking to a place of safety 
a steamer caught in the ice in New York Bay 
on a dark, foggy night, with a broken crank, 
which disables her for the time being, is a sal- 
vage service, but calls only for a small reward.] 

[2. An alleged custom of boats running in 
New York Bay to assist each other in distress 
free of charge, lidd not to have been proved.] 

[3. An objection to a claim for salvage by the 
owners of the salving vessel on the ground that 
their cosalvors, the officers and crew, were not 
joined in the libel, comes too late at the final 
hearing, especially when it appears that the 
claims of the cosalvors are barred by laches.] 

[This was a libel for salvage, filed by the 
Staten Island & New York Ferry Company 
against the steamboat Thomas Hunt.] 

Mr. Williams, for libelants. 
Clark & Hale, for claimants. 

BY THE COURT. This suit is instituted to 
recover salvage alleged to have been earned 
by the libelants' boat, the Southfield, in re- 
lieving from distress the Thomas Hunt in 
New- York Bay, and taking her to a place of 
safety. The service was rendered on Jan- 
uaiy 19, 1861. The night was dark, somewhat 
foggy, and considerable quantities of ice were 
floating in the bay. I have had some doubt 
whether this was a case of salvage service 
at all; but I am incHned to the opinion, on 
the whole, that it was. Capt. Braisted, who 
was a passenger on the Southfield, testifies to 
the peril of the Hunt. He is familiar with the 
navigation of the bay, knew the character of 
the night, and the situation of the Hunt. She 
was in the ice, and had broken her crank, by 
which she was disabled for the time being. 
The claimants allege a custom among boats 
of this character running in the bay to assist 
each other, in case of need, free of charge, and 
insist that the custom proved, covers this case. 
I think the evidence fails to establish the prin- 
ciple contended for in cases like the one be- 
fore the court. 

It was objected, on the argument for the 
claimants, that the libel should be dismissed 
because the cosalvors, the officers and crew 
of the Southfield, were not joined in the libel. 
This objection should have been taken at an 
earlier stage of the proceedings. No incon- 
venience can now arise to the claimants up- 
on other claims for salvage for this service. 
All such claims, if any existed, are barred 
by delay. 

It is a ease calling for but a small allow- 
ance. 

Decree for libelants for $100 and costs. 



STATE OF. 

[NOTE. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the states; e. g. "State of Georgia v. 
Atkins. See Georgia v. Atkins."] 



STATE of MAINE, The (JAR VIES v.). See 
Case No. 7,224. 



Case No. 13,3S7 

The STATE OF NEW YORK. 

[3 Ben. 253.] i 

District Court, E. D. New York. May, I860- 

Collision — At Piebs— Steamer Coming is and 
Steamer Going Out — Usage— Right of "Wat. 

1. Where two steamers used the same pier,, 
the State of New York, a large steamer running 
through the Sound, whose berth was at the side 
of the pier, and whose hour of departure was 
4 p. m., and the Sylvan Stream, a small steamer 
which made rapid trips up and down the Bast 
river, coming in at about 4 p. m., and leaving 
at 4.15; and it was the usage of the latter on 
that trip, if she came before the former had 
started, to stop off in the stream and whistle, 
and, if the former did not answer or start, to- 
come to the end of the pier and land her pas- 
sengers before the former started; and, on one 
occasion, coming according to this usage and 
whistling, and receiving no answer, she started 
to come to the pier, and had almost reached it, 
when the State of New York started to come 
out, and, though her engine was stopped and 
backed, it was not done soon enough to prevent 
a collision, her stem striking the smaller steam- 
er a square blow on the end of her shaft, and 
being at the time about three feet outside of 
the end of the pier: Held, that the Sylvan 
Stream, having begun to make her landing be- 
fore the State of New York had begun to move, 
was, under the circumstances, entitled to com- 
plete it without embarrassment from the lat- 
ter. 

2. She was not bound, under the circum- 
stances, to deviate from her usual mode of mak- 
ing the landing. 

3. The collision occurred from negligence on 
the part of the State of New York, in starting 
when she did, which happened because the pilot 
who started her, did so from aft, where he 
could not see- ahead, and then walked forward 
to his post in the pilot-house, the vessel thus, 
for a short period, running right into danger, 
with no one to stop her. 

This was a cause of collision instituted by 
the Harlem & New York Transportation Co.. 
ownei-s of the steamboat Sylvan Stream, 
against the steamboat State of New York, to 
recover the damages sustained by the foiiner 
vessel, in a collision which occurred in the 
East river, on the afternoon of the 13th day 
of June, 1867. The Sylvan Stream was a fast 
steamboat, which made hourly trips between 
pier 24, in the East river, and Harlem; and 
the state of New York was a Sound steamer, 
whose berth was at the upper side of the same 
pier. The sailing hour of the State of New 
York w^as 4 p. m., at which tune the Sylvan 
Stream usually an-ived at pier 27, and, when 
the tide was flood, she, at that hour, landed at 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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tlie end of the pier, with lier head down 
stream. lo avoid embarrassing each other, it 
had been the practice between these two boats, 
that, when upon the 4 o'clock trip, the Harlem 
boat arrived near pier 24 before the State of 
New York had commenced to move out of 
lier berth, she stopped in the river, a short 
distance above pier 24, to allow Hie State 
of New York to pass out ahead of her, if 
ready to move; if the State of New York 
was not ready, then the Harlem boat start- 
•ed again, and made her landing at the end 
of the pier before the State of New York 
left her berth. On the day of the collision, 
the Sylvan Stream arrived before the State 
■of New York had started, and, in accordance 
with the usage, stopped ofiE pier 27, and, as 
she claimed, blew her whistle to call the at- 
tention of »the State of New York to her 
presence. The State of New York did not 
begin to move, and, accordingly, the Stream 
started again to make the landing. But 
soon after she had begun to move in. to- 
wards pier 24, and while she was so crossing 
the bows of the State of New York, the 
State of New York started her engines. Aft- 
■er she had begun to move out, it was, how- 
ever, discovered by those in charge of the 
State of New York, that the Stream had al- 
ready started, whereupon the engine of the 
State of New York was, at once, stopped and 
reversed, but, before her headway could be 
entirely stopped, she struck the Sylvan 
Stream a squaie blow upon the end of her 
starboard shaft-^the Sylvan Stream having 
then aiTived at the end of pier 24, and be- 
ing just about to throw out her plank. The 
blow was not a heavy one, as the State of 
New York was barely moving, her stem not 
being over three feet outside of the end of 
the pier; but, being upon the shaft, it caused 
an injury to the engine, for which injury 
this suit was brought. 

Benedict & Benedict, for libellants. 

J. W. G. Leveridge and R. H. Huntley, for 
claimants. 

BENEDICT, District Judge. The facts 
which are undisputed make a clear case in 
favor of the libellants, as it appears to me. 
It was a manifest error in the State of New 
York to commence to move after the Stream 
had started up, and was reaching in to make 
her landing, at the end of pier 24. She 
should have waited until the Stream had 
reached her landing-place at the pier. The 
Stream having commenced to malte her land- 
ing before the State of New York had com- 
menced to move, was, under the circum- 
stances, entitled to complete it without em- 
barrassment from the State of New Yorlj, 
and this she could have accomplished with- 
out causing a delay of more than a moment 
or two. 

Much evidence was given upon the hearing, 
tending to show, on the one side, that the 
Stream stopped and backed her engine after 
the State of New York began to move, when 



she might have kept on, and thus avoided 
the collision; and, on the other side, to show 
that she was compelled to stop and back, to 
avoid running into the pier. But it is clear- 
ly shown that she made her landing in the 
usual way, and, if it be assumed that the 
evidence shews that, in case she had kept on 
by her pier, the collision would have been 
avoided, the fact is not material, in the 
aspect in which I view the case. 

The operation of landing, at the end of the 
pier, was a single and well-known operation, 
to be executed with dispatch, in a rapid 
tide-way. It necessarily involved a cross- 
ing of the bows of the State of New York, 
and a stopping and backing, to bring up 
properly at the pier, and it required but a 
short period of time for its completion. Hav- 
ing properly undertaken this manoeuvre be- 
fore the State of New York began to move 
out, the Stream was fully justified in com- 
pleting it, upon the assumption that the 
State of New York would not move out in 
such a way as to interfere with her. 

The collision arose from negligence on the 
part of the State of New York, in begin- 
ning to move when she did; and this hap- 
pened because the pilot who started her, and 
who, as I understand the evidence, had the 
sole control of the engine bells when he 
started her, stood aft, where he could not 
see out ahead, and then walked forward a 
considerable portion of the length of the 
boat, to his proper post at the pilot-house. 
The State of New York was thus, for a 
short period of time, moving directly into 
danger of collision, with no one to stop her. 
The period of time was very short, it is true, 
but it was sufficient to cause the collision, 
for the evidence shows that three feet'woiild 
have avoided it. 

It must be remembered, also, that this is 
not the case of two vessels meeting or cross- 
ing in their courses at sea, but of one vessel 
departing from the side of a pier, at the end 
of which the other was to land. The ves- 
sels were passenger boats, running by time- 
tables, and, certainly, so far as the Sylvan 
Stream was concerned, compelled to make 
landings rapidly, as the State of New York 
knew. The State of New York had the op- 
portunity given her to make her departure 
first. Not being ready to do so, she was 
bound to wait quietly till the Sylvan Stream 
had made her landing; and, having failed to 
do so, she shoidd be held solely responsible 
for the collision, even if it were true that 
the Stream, by abandoning her landing, could 
have escaped the danger -which the fault of 
the State of New York had thrust upon her. 
She was not bound to abandon her landing, 
but had the right to keep on, and rely upon 
the State of New York's stopping in time to 
avoid her. The rule here laid down, as ap- 
plicable to vessels situated as these two ves- 
sels were, seems to me necessary, to avoid 
constant danger and controversy, and one 
which will work injustice to no one. 
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The rlecreo must, accordingly, be for the 
libellaut, with a reference to ascertain the 
amount. 



Case No. 13,338. 

The STATE OF NEW YORK. 

[7 Ben. 450.] i 

District Court, S. D. New York. Sept., 1874. 

Passexger's Baggage — Married "Womas — 
Parties. 

1. A marriorl woman shipped on board of a 
steamboat a trnnk. containing wearinp: apparol. 
given her by lier Inisband to be carried from 
New York to Essex, Conn. Tlie steamboat 
was delayed, and reached Essex at Sunday 
noon, where the trunk was placed in a ware- | 
house by the hands of the boat. It remained 
there till next day, when it was taken by a | 
carman, who noticed and remarked upon its 
extreme liprhtness. Its condition was then the 
same as when landed from the boat, and the 
warehouse had been securely looked, and did 
not appear to have been disturbed. When the 
trunk was received by the owner, the contents 
had been ubstractexl. and she filed a libel against 
the steamboat to recover the damages. Held, 
that the action was properly brought in her 
name, instead of in that of her husband. 

2. On the evidence, the articles were abstract- 
ed while the trunk was on the boat, and the 
libellnnt was entitled to a decree. 

In admiralty. 

H. T. Wingr, for libellant. 
R. H. Huntley, for claimant. 

BENEDICT, District Judge. This is an ac- 
tion in rem, brought by Mrs. Hattie A. Gal- 
lagher a married woman, to recover the 
value of certain articles of her wearing ap- 
parel, which, as she avers, "were abstracted 
from her trnnk, while the same was being 1 
transported in the steamer State of New ' 
York from the port of New York to the port j 
of Essex, Conn. 

The main ground of defence is, as to the 
right of the libellant to maintain the action, 
the claimants contending that the property in 
question was pai-aphernalia of the wife, and 
as such belonged to her husband, who alone 
can maintain an action for its loss. I incline 
to the opinion that this ground of defence is 
not sufficient. The clothing in question was 
the wearing apparel of the libellant, given her 
by her husband, in her possession and ship- 
ped by her on board the vessel here proceeded 
against, to be transported for her from New 
York to Essex, and there to be delivered to 
her. In equity the paraphernalia of the wife 
is treated as the wife's separate estate, and a 
court of equity will protect the wife in its 
enjoyment and possession. See In re Grant 
[Case No. 5,693]; Rawson v. Pennsylvania 
R. Co., 48 N. Y. 212. A court of admiralty is 
a court of equity, and upon equitable grounds 
may sustain an action like the present. The 
objection to an action by a seaman, being a 

1 [Reported by Robert D, Benedict, Esq., and 
B. Lincoln Bonodict, Esq., and here reprinted 
by permission.] 



minor, was overruled by Judge Betts, it ap- 
pearing that the minor was accustomed to re- 
ceive his own earnings. Wicks v. Ellis [Case- 
No. 17,614], Betts,- J., Jan., 1849. 

Purthermore the right of a married woman 
to maintain an action at law against a carriei- 
for the loss of paraphernalia, has been main- 
tained in the court of last resort of this state, 
upon the ground that by the statutes of this 
state, the estate of a married woman in proper- 
ty given her by her husband, is clothed with 
all the incidents of a legal estate. Rawson 
V. Pennsylvania B. Co., 48 N. Y. 216. 

My determination therefore is that the ac- 
tion is rightly brought in the name of the libel- 
lant. Upon the merits, the evidence is clear 
to show that the articles sued for were in the 
trunk when it was delivered on board the 
steamer, and were abstracted therefrom. 
The steamer was delayed beyond her usual 
time, and did not reach Essex until about 
noon on a Sunday, when the trunk was placed 
in a storehouse on the wharf by the hands of 
the boat, whence it was taken by the carman 
of libellant on Monday morning. There is no 
positive evidence when the articles sued for 
were removed from the tnink. There is evi- 
dence, that the lightness of the ti'unk attract- 
ed the attention of the carman who received 
it from the storehouse, and was remarked on 
by him when he took it. There is also testi- 
mony to the effect that the condition of the 
trunk was then the same as when it was land- 
ed from the boat. The testimony is positive 
that the storehouse was securely locked, and 
its contents to all appearance undisturbed, 
while the trunk was there. These facts, the 
force of which is not materially weakened by 
the evidence for the steamboat, warrant the 
inference that the trun'-c was deprived of this 
part of its contents while on board the boat. 
There must accordingly be a decree for the 
libellaut with an order, of reference. 



STATE RIGHTS. The (RALSTON v.). See 
Case No. 11,540. 

STATON (UNITED STATES v.). See Case 
No. 16,382. 

STBACY (ATKINS v.). See Case No. GOo. 



Case No. 13,3S9. 

STEACY' V. LITTLE ROCK & FT. S. R. CO. 
et al. 

[5 Dill. 348.] 1 

Circuit Court, E. D. Arkansas. 1879. 

Railroad Compasies — Charter — Construction 
Contract — Liability of Tijaxsfereb op Stock 
Purporting to be Full-Paid when not Full- 

°Paid~ Release of Subscriber to Stock — 
Double Liability of Stockholder. 

1. Where, under its charter, the directors of 
a railroad company issued shares of stock to a 
contractor for building its road as full-paid 
shares (which contract was never questioned by 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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shareliolders or by creditors as being either 
fraudulent or ultra vires), and such shares were 
sold by the contractor, in the public market, 
as fuU-paid shares, to pureliasers for value, 

■ without actual notice of the equities between 
. the contractor and the company, the holders of 

such shares are not subject to such equities, or 
'liable to have the shares thus issued and thus 
])urchased treated as unpaid shares. 
[Cited in Kood v. Whorton, 67 Fed. 437.] 

■ [Cited in Hill v. Silvey, 81 Ga. 500, 8 S. E. 

810: Younff V. Erie Iron Co., Go Jlich. 126, 
31 N. TV. 822; Clayton v. Ore Knob Co., 
109 N. C. 385, 14 S. E. 39.] 

2. The agreement of the company, sanctioned 
by the stockholders, made when the company 
was solvent, and acquiesced in and acted on 
for seven years, to release certain counties from 
the payment of the balance of their stock sub- 
scriptions, was, under the circumstances, held 
valid. 

3. The charter of the Little Rock and Fort 
Smith. Railroad Company provided that no 
stockholder therein should be liable for losses 
to any greater amount than the whole amount 
of stock subscribed for or taken by him. and 
that the charter should not be altered or amend- 
ed except by the consent of the majority of the 
stockholders. Subsequently the constitution 
of the state provided for a double liability on 
the part of al! stockholders in corporation; but 
the provisions of the constitution were never 
accepted by the stockholders: Held, that the 
measure of liability of the stockholders, at 
whatever time tliey became such, is that fixed 

"by the charter, and was not increased by any 
subsequent act of the state not assented to by 
the corporation. 

4. Whether the constitutional provision was 
self-executing, quajre? 

The bill of complaint of John G. Steaey sets 
forth, among other matters, that Steaey, us 
the surviviBg partner of the firm of Peirce, 
Steaey & Yorston, on or about the 31st day of 
.August, 1875, instituted a suit in the state cir- 
cuit court of Pulaski county, against said rail- 
road company, for the recoveiy of judgment 
for the sums due said firm and assumed by 
J said company; and that the said Steaey, on or 
about the 8th day of December, 1875, recov- 
ered judgment against said company in said 
suit, for the sum of $1,041,181.70, which re- 
mains and is a valid and subsisting judgment, 
binding against said company and the stock- 
holders therein. The bill of complaint of 
Steaey then sets forth that he, as such surviv- 
ing partner of said firm of Peirce, Steaey & 
Yorston, on the 13th day of January, 1874, in- 
stituted another suit against said company, in 
which, by the consent of its attorney, he 
recovered judgment in said state court 
against said company, on the 19th day of 
March, 1874, for the sum of $5,510.02. Steaey 
avers that he has caused execution to issue on 
eacb of said judgments, and placed the same 
in the bands of the sheriff of Pulaski county, 
who has returned nulla bona on the same; 
that said company has ceased to do business, 
is utterly worthless and insolvent, and has no 
property or effects whatever upon which to 
levy said executions. That the defendants 
[Elisba Atkins, J. H. Converse, Conway, Pope, 
Johnson, and Crawford counties and others] 
are stockholders in said company, the said At- 
kins owning ten thousand shares, of §25 each, 



of unpaid stock, and the said Converse nine 
hundred and sixty shares of unpaid stock; 
that the stock held by said defendants was is- 
sued by said corporation subsequent to the 
adoption of the constitution of said state, 
which went into effect in April, 186S; that 
said constitution contained the following pro- 
vision, viz.: "Dues from corporatious shall be 
secured by such individual liability of the 
stockholders and other means as may be pre- 
scribed by law; but, in all cases, each stock- 
holder shall be liable, over and above the 
stock by him or her owned, and any amount 
uniiaid thereon, to a fmther siun at least 
equal in amoxmt to such stock." That the de- 
fendants respectively are liable to the said 
Steaey to the amount of stock owned by them, 
and each of them, in said corporation, and, in 
addition thereto, in an amoimt equal to the 
stock owned by each of said defendants re- 
spectively. The prayer for relief of said orig- 
inal bill of complaint is that the plaintiff may 
"have a decree against said defendants to the 
extent of their double liabilitj'' upon the fore- 
gouig stock, if need be, or, if a less sum will 
be sufficient to satisfy his demands, that they, 
each of them, be required to pay such propor- 
tion tliereof as they are respectively liable 
for," aud for general relief. 

The bill of complaint of the said Cornelius 
Hurley alleges, in substance, that on the 9th 
day of .Tamiary, 1872, he recovered judgment 
in the said circuit court of Pulaski county, 
against said railroad company, for the sum of 
.?7,0S1.05, which judgment is, in all respects, 
a valid aud subsisting judgment against said 
company and its stockholders, and that the 
same has not, in whole or in part, been paid 
or satisfied. That on the 19th day of April, 
1S7G, said Hurley caused execution to issue on 
said judgment, and placed the same, on said 
day, in the bands of the sheriff of said Pu- 
laski county, who, on the 24th day of said 
April, made a return thereon of nulla bona. 
That said railroad company, regularly and in 
due form, executed two deeds of trust, the 
former December 22d, 1860. and the latter 
June 20th, 1870, conveying to certain trustees 
all its propeity, real aud personal, and all the 
franchises which could be conveyed by said 
company, lO secure its bonds, amounting, in 
the aggregate, to $8,500,000. That afterwards 
suits were instituted in this court for the pur- 
pose of foreclosing said deeds of trust, and 
such proceedings were had; that all the prop- 
erty of said company, and all its franchises 
which could be sold, were sold under and by 
virtue of decrees rendered in said suits, on 
the 6th day of November, 1874, in consequence 
of which said decrees and sales said company 
became and is hopelessly insolvent. That on 
January 1st, 1869, and at other times between 
said day and January 1st, 1872, said Atkins 
and Converse subscribed to the capital stock 
of said railroad company, viz., the said At- 
kins for ten thousand shares of $25 each, and 
the said Converse for nine hundred and sixty 
shares of $25 each, by virtue of which said 
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subscriptions the said Atkins became indebted 
to said conapany in the sum of $250,000, and 
the said Converse in the sum of ?24,000, That 
neither tlie said Atkins nor the said Converse 
ever paid to said company the whole or any 
part of said sums of money owing from them 
respectively; that the same is still due and 
owing to said company, and that said com- 
pany is taking no steps and making no efforts 
to collect said sums of money. That said 
sums of money due and owing from said sev- 
eral defendants are charged and subject in 
equity to the payment of the plaintiff's judg- 
ment, and that the defendants are liable to 
him for the amounts so due and owing by 
them respectively. Complainant prays that 
said amounts, or so much thereof as may be 
necessary, be subjected to the payment of his 
said judgment, and that he have judgment 
against the said Atkins and Converse for the 
said respective sums of money due and owing 
by them to said company. The bill of com- 
plaint of the said Hurley also sets forth alle- 
gations similar to those contained in the bill of 
complaint of the said Steacy, relating to the 
liability of the said Atkins and Converse un- 
der the aforesaid provision of the constitu- 
tion of the state of Arkansas, which went in- 
to effect in April, 1868. The prayer for re- 
lief is that the said Hurley may "have a de- 
cree for the amount due by said defendants 
respectively for unpaid stock as aforesaid, 
and also, if the same be necessary, for the 
amounts for which said defendants are indi- 
vidually liable, respectively, as aforesaid, or 
so much thereof as may be sufficient to pay 
and satisfy complainant's said judgment," 
and for general relief. 

These defendants demurred to the bill of the 
said Hurley, assigning as cause for demurrer 
multifariousness, or a misjoinder of causes of 
suit; but said demurrer was overniled. Be- 
fore said suits were consolidated, each of said 
plaintiffs amended his bill of complaint by 
changing the same into a creditor's bill, and 
by alleging that the capital stock of said de- 
fendant corporation is $6,000,000, divided into 
shares of $2o each; that said stock is distrib- 
uted among a veiT large number of stockhold- 
ers, most of whom are non-residents of this 
state, and not within the jurisdiction of this 
court. Several persons, resident in said state, 
are made defendants to said bills of com- 
plaint, and reasons ai-e given why certain oth- 
er persons whose names are set forth in said 
amended bills are not joined as defendants. 

The prayer for relief in each bill is "that the 
aforesaid stockholders may be ordered and de- 
creed to pav to the plaintiff the amomat due 
him as aforesaid, as fixed and determined by 
the judgments aforesaid, with interest from 
the date of each judgment respectively, and 
to pay such other creditors of said corporation 
as may become parties to this proceeding such 
sums as may be found due to said creditors, 
and that the amount of the debts due as afore- 
said to the plaintiff from said Little Rock and 
Fort Smith Railroad Company, and such as 



may be foand due to such other creditors as 
may become parties hereto, may be adjudged 
against said stockholders as law and equity 
may require; and that the plaintiff may have 
such orders, decrees, and process as may be 
necessary to enforce the payment of such 
sums as may be adjudged against said stock- 
holders, either for unpaid stock or upon their 
individual liability as stockholders under the 
constitution of 1868 of the state of Arkansas," 
and for general relief. 

The answers of Atkins and Converse deny 
the validity of the plaintiffs' judgments, and 
insist that the railroad company was dissolved 
December 19th, 1874, before the large judg- 
ment of Steacy was recovered. The answer 
of the defendant Atkins then proceeds to 
deny that he owns ten thousand shares, of 
$25 each, of the capital stock of said railroad 
company; but he admits that, as an individ- 
ual, on July 30th, 1870, he owned two thou- 
sand shares of said stock; April 13th, 1871, 
three hundred and sixty additional shares; 
ilay 31st, 1871, two hundred and eighty addi- 
tional shares; and October 12th, 1871, thir- 
teen hundred and sixty additional shares, all 
of the par value of $25 each, and amounting, 
in the aggregate, to four thousand shares of 
said stock. The defendant Converse, in said 
answer, denies that he owns, or ever has 
owned, nine hundred and sixty shares, or any 
other shares, of the stock of said company; 
but says that on the 10th of October, 1870, 
he purchased, with moneys furnished him by 
other persons, and solely as agent for said 
persons, among other things, sixteen hundred 
shares of the stock of said company; that 
said shares were, by accident or mistake, 
transferred to him on the books of said 
company, instead of to said other persons, 
but that he had no interest whatever in 
said shares, and simply held the title to 
the same as the agent or trustee of the sev- 
eral persons for whom he bought the same, 
and that, within a few days thereafter, he 
transferred and conveyed to said several per- 
sons the aforesaid identical sixteen hundred 
shares to which they were severally en- 
titled, and that he never owned any shares 
of the stock of said company, except as above 
stated. The answers of said defendants deuy 
that they, or either of them, ever subscribed 
to the capital stock of said company, and 
deny that said shares of stock by them sev- 
erally owned or held, as aforesad, were un- 
paid stock, and that any subscriptions are due 
and payable upon the same, or ever have been 
since said defendants severally became the 
holders or owners of said shares of stock. 
They aver that in and by section 17 of the 
act of incorporation of said company, among 
the powers specifically conferred upon the 
president and directors of said corporation, 
was the power "to contract specially for 
work, labor, or materials to be furnished to 
the company, and agree whether the whole or 
any part thereof shall be payable in the cap- 
ital stock of said company;" and in and by 
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section 29 of said act of incorporation it was 
enacted as follows, viz.: "Tlie president and 
<lirectors may, if tliey consider it expedient, 
receive subscriptions for stoclc, payable in 
labor or materials in and for the road, to be 
^one and furnished under the superintend- 
ence of the directors of said company, or 
officers appointed by them, bond being taken 
to 'the company, with security, for the 
faithful performance of the work and fur- 
xiishing of the materials. No director, treas- 
urer, engineer, clerk, servant, or other of- 
ficer of the company shall be an undertaker 
or conti'actor of or for any work of said 
road." That, in pursuance of the aforesaid 
powers conferred by sections 17 and 29, the 
president and directors of said company, in 
the year 1869, entered into a written con- 
tract with the said Warren Fisher, Jr., the 
said Fisher, Jr., not being then or thereafter 
a director, treasurer, engineer, clerk, servant, 
or other officer of said company, in and by 
which said contract the said company, among 
other things, agreed to issue and deliver to 
the said Fisher, Jr., among other things, all 
the capital stock of said company, with cer- 
tain exceptions specified in said contract, in 
payment for labor done and materials fur- 
nished in and upon the construction and 
■equipments of the railroad of said company, 
the same to be done or furnished under the 
superintendence of an officer of said company, 
4ippointed by said directors; that the said 
several shares of the stock of said company 
which said defendants severally owned or 
held were originally issued and delivered by 
the said company to the said Fisher, Jr., un- 
-der and in pursuance of the stipulations and 
iigreenients contained in said conti-act be- 
tween said Fisher, Jr., and said company, and 
in payment for work done and materials fur- 
nished under said contract, and in and upon 
the construction and equipment of said rail- 
road; and said several shares of stock were 
issued as, and were, and became thereby and 
by reason thereof, and are, full-paid shares 
of stock, and not subject or liable to any calls 
or assessments whatsoever, either by the di- 
rectors or stockholders of said company, or 
any creditors thereof. 

As a further defence to so much and such 
parts of said bills of complaint as seek to hold 
said defendants liable to pay the whole or 
siny part of the said alleged judgments of 
the said Steacy and Hurley, by reason of al- 
leged unpaid subscriptions due upon the sev- 
■eral shares of stock by said defendants owned 
or held, said defendants, in their said an- 
swers, plead the laches of the said Steacy 
and Hurley and the statute of limitations of 
the state of Ai-kansas. The answers of said 
-defendants deny that any liability was creat- 
•ed or imposed upon stockholders in corpoi-a- 
tions, or upon these defendants, by the afore- 
•said provision of the constitution of 1868 of 
the state of Arkansas. 

As a fuither defence to so much and such 
jparts of said bills of complaint as seek to 



charge said defendants by reason of said con- 
stitutional provision of the state of Arkansas, 
defendants, in their answers, allege: (1) 
That, in and by section 25 of the act of in- 
corporation of said company, all its stockhold- 
ers are specially .exempted from all respon- 
sibility for the debts of said company beyond 
the amount of their subscriptions, and that 
said provision of the constitution of said 
state is void, as impairing the obligation of 
contracts. (2) That the remedy supposed to 
have been created by said constitutional pro- 
vision is barred by the statute of limitations 
of said state of Ai'kansas. 

After the answers of said defendants had 
been filed, and after judgment had been ren- 
dered upon certain pleas in bar filed by an- 
other defendant, which set up the aforesaia 
special matters of defence, the said plaintiffs 
filed a second amended bill of complaint, in 
which they join other persons as defendants 
to said original and amended bills of com- 
plaint, and aver that they have made defend- 
ants all of the stockholders of said corpora- 
tion who are known to said plaintiffs, and 
who are within the jurisdiction of this court, 
and solvent, and that the remaining stock- 
holders are either insolvent or beyond the ju- 
risdiction of this court. 

The plaintiffs further allege, in said second 
amended bill of complaint, that these defend- 
ants, the said Atkins and Converse, "are set- 
ting up pretended payments to the Little 
Rock and Fort Smith Railroad Company for 
the stock they respectively own, and pretend 
that the same was paid for by Warren Fish- 
er, Jr., in work, labor, and materials furnish- 
ed to said company in the construction of the 
road; and said Atkins and Converse have, 
in their answers to the original and amended 
bills herein, and the said Huntington has, in 
his pleas to the same, set up such pretended 
payments, and claim that they were made 
under the 29th section of said company's 
charter. These alleged payments are the 
merest pretences, and have no foundation in 
fact. ■ Complainants allege that it is true 
that the said company made a contract with 
Warren Fisher, Jr., by which said Fisher 
agreed to construct said company's railroad, 
and equip the same, from a point on the Ar- 
kansas river opposite the city of Little Rock 
to Fort Smith, in the state of Arkansas, the 
estimated length of which was one hundred 
and fifty-three miles; and on that basis, as 
regards length, the said company agreed to 
pay the said Fisher, for constructing and 
equipping its said road, the gross amount 
of all the first mortgage bonds of said com- 
pany; second, all the land bonds of said com- 
pany; third, all the state aid bonds to which 
said company should be entitled under the 
laws of the state of Arkansas; fourth, all 
the stock issued, and to be issued, by said 
company, with certain minor exceptions stat- 
ed in said contract (which said contract was 
in writing, and duly executed) ; and in order 
to make the above agreement more specific. 
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said company further agreed with said War- 
ren Fisher, Jr., that it would place a first 
mortgage upon said road and its appurtenan- 
ces, and issue under tlie same six per cent 
gold bonds to the amount of ?3,.jOO,000, and 
no more, and that said company would put a 
mortgage upon all the lands, from whatso- 
ever source derlA-ed, and issue seven per cent 
bonds thereunder to the extent of .$3,000,000. 
and no more, and that said company would 
procure from the state, from the proper au- 
thorities, state aid bonds to the amount of 
$1,300,000. And the said company further 
agreed that the capital stock should be ^G,- 
000,000, of which one-half should be prefer- 
red and the other common stock. That in 
A. D. 1S69 said Fisher entered upon the con- 
stnietion of said road, iinder his said eon- 
ti'act, and performed some work and furnish- 
I'd some material; but before his said con- 
tract was one-third completed he abandoned 
the same, and said company, by an order on 
its books, in 1871, de<-lared said contract foi'- 
feited and at an end, by reason of said Fish- 
er's failure to perform the same, sineti which 
nothing furtlier has been done in further ex- 
ecution of said contract by the said "WaiTcn 
Fisher, Jr. That while said Fisher, Jr., was 
working on said road iinder his said con- 
tract, the said company paid and delivered 
to him all the first mortgage bonds of said 
company, amounting, as aforesaid, to $3,- 
•jOO,000, less, perhaps, about .-^lOOiOOO of said 
bonds which were not then issued and all 
the land bonds aforesaid amounting to .?5,- 
000,000, less a small number (amount not 
known to complainants); also, about §800,- 
000 of state aid bonds, issued by the state 
of Arkansas and delivered to said company. 
And the said Warren Fisher. Jr., the defend- 
ants, Atkins. Converse, Huntington, and oth- 
er persons, who are now stockholders in said 
company, subsci'ibed for all. or nearly all. 
the stock of said company, as aforesaid, and 
certificates for the same were issued to said 
several stockholders; the exact amount of 
stock so issued, and precisely how it was sub- 
scribed, the complainants are unable to 
state, for at that time the stock-books of 
the said company were kept in the city of 
Boston, in the state of JIassachusetts,andthe 
subscriptions for and issuance of stock were 
made there, under the supervision of an ex- 
ecutive committee, and the complainants 
have never had access to said books, and 
they pray that the defendants may be com- 
pelled to produce the said original stock-book 
of said corporation in court. The complain- 
ants further aver that the bonds which the 
said Fisher, Jr., received, as aforesaid, were, 
at their fair market value at that time, great- 
ly more than sufficient to pay for all the 
work done and materials furnished by the 
said Fisher, Jr., under said contract, or in 
any other manner, upon said railroad. And 
these plaintiffs are advised and believe, and 
so aver, that the capital stock of said com- 
pany was and is a trust fund, and that the 



bonds so paid to the said Fisher, Jr., or sufli- 
cient of them for that purpose, at their then 
fair and reasonable market value, should be 
applied to the payment of the work done- 
for and materials fm-nished by said Fisher, 
Jr., to said company in the construction of 
its said road, whether under the conti*aet 
or otherwise, and that no part of said woric 
or materials should be applied as a payment 
or part payment of said stock, or as a pay- 
ment or part payment of any portion thereof; 
and as said bonds were, at the time they 
were delivered to said Fisher, Jr., of value 
much more than suflicieut to pay for said 
worlc and materials, and were a primary 
fund in the treasuiy of the said company, ap- 
propriated for that pui-pose, there has laeeu 
no payment on said stock, or any portion of 
the same." 

The plaintiffs then refer, for greater cei-- 
tainty, to the contract between said railroad 
company, and said Fisher, Jr., a copy of 
which they annexed to said amended bill of 
complaint, and pray that the same may be- 
taken as a i)art thereof. The plaintiffs then 
allege "that the said contract between said 
railroad company and said Fisher, Jr., was 
not made under the said section 29 of the 
charter of said company, nor does said sec- 
tion authorize the making of any such con- 
tract. They aver that in the making of said 
contract there was no compliance with tlie 
provisions of said section, and there was no 
pretence or allegation in said contract, or in 
the rules of the said company in relation 
thereto, that said contract was intended to 
be made under said section. That the afore- 
said stock was not subscribed under said 
section 29 of said charter, nor was the same 
subscribed payable in work or materials, nor 
was any bond taken by the said company 
to secure the faithful performance of any 
work or the furnishing of any materials, but, 
upon the contraiy, said subscription, in what- 
ever form the same was made, was a cash 
subscription, and the same has never been 
paid, in any manner, to said company by the 
said Fisher. .Tr.. or by the said defendants, 
or any of them, or by any other person or 
persons whomsoever. The complainants have 
not had access to the certificates of stock 
issued to the last-named defendants, and do 
not know whether they purport to be cer- 
tificates for full-paid shares of stock, or of 
stock which is non-assessable: but, wliatev- 
er may be the form of said certificates, the 
complainants aver that the stock they repre- 
sent has never been paid for to said com- 
pany, or for its benefit; and if the said cer- 
tificates have been issued as full-paid stock, 
or as non-assessable stock, they have been 
so issued in fraud of the I'ights of creditors 
of said company, and so much of the said 
certificates as allege that the stock is full- 
paid, or not assessable, is void, and the cer- 
tificates have no other or greater effect than 
if such void allegations had never been in- 
serted therein." The counties of Conway^ 
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Pope, Jolinsou, and Cra-^'ford iare among the 
defendants wlio are alleged to be stockhold- 
ers whose subscriptions have not been paid. 
The prayer in said second amended bill is for 
"process against said above-named defend- 
•ants, requiring them to appear and answer 
tlie original and amended bills herein, and 
for the relief against them prayed for in said 
original and former amended bills, and for 
other proper relief," 

The answers of said defendants, Atkins 
and Converse, to said second amended bill of 
complaint, denj' that the allegations hereto- 
fore made by these defendants, that the 
stock which they, or either of them, owned 
or held in said company was issued as full- 
paid stoclc by said company, and in payment 
for work done and materials furnished, as 
alleged in their former answers, are mere 
pretences, and have no foundation in fact; 
and said defendants, in their said answers 
to said amended bill, reaffinn the allegations 
made by them in their said former answers 
upon this subject. Said defendants, in their 
said answers, admit that the copies of the 
conti'acts annexed to said second amended bill 
of complaint are substantially correct copies 
of said contracts between said railroad com- 
pany and said Fisher, Jr.; that said Fisher, 
.Tr., began work under said contract in the 
latter part of the year 1869 or in the early 
part of the year 1870; that all work under 
the same was suspended in the early part of 
the year 1871; that said company, in the 
latter part of the same year, declared said 
contract forfeited, and that no work has been 
done by the said Fisher, Jr., under said con- 
tracts since said contract was declared for- 
feited by said company- Said defendants, 
in their said answers, aver that, at the time 
when said • work was suspended, as afore- 
said, over fifty miles of said railroad had 
been completed by said Fisher, Jr., and ac- 
cepted by said company; fifty additional 
miles had been graded and made ready for 
the iron, and a considerable amount of work 
had also been done upon the remaining line 
of said road; a large araoimt of iron rails 
had been purchased and delivered along the 
line of said road, to be laid thereon; a great 
number of ties had been cut, prepared, and 
delivered; a large number of locomotives, 
engines, cars, rolling stock, and equipments 
had been purchased and delivered, all under 
said contract between said railroad company 
and said Fisher, Jr., and in part compliance 
with the .terms and conditions of said con- ' 
tract on his part to be performed; that a 
large amount of iron rails had also been 
purchased on account of said road and con- 
tract, but that the same were used by the 
aforementioned Josiab Caldwell in the con- 
struction of the Cairo and Fulton Railroad, 
for the building of which he at that time 
held the contract; and tliat after the con- 
ti'act l)etween said Fisher, Jr., and said com- 
pany had been terminated, as aforesaid, and 
before the aforesaid foreclosure proceedings 



were had, fifty additional miles of said road 
were fully completed by said defendants 
and other holders of the securities of said 
company. Said defendants, in their said an- 
swers, deny that said railroad company de- 
livered to said Fisher, Jr., as many of the 
first mortgage and land grant bonds of said 
company as is alleged in said second amend- 
ed bill of complaint, but admit that said 
company delivered to said Fisher, Jr., bonds 
of the state of Arkansas to the par or nomi- 
nal value of .?800,000. Said defendants de- 
ny, in their said answers, -as they have de- 
nied in their former answers, that they, or 
either of them, ever subscribed to the capi- 
tal stock of said company. They are in- 
formed and believe and aver that all the 
shares of stock of said company which they, 
or either of them, ever owned or held, ■^''ere 
all issued in Boston, Massachusetts, to the 
said Fisher, Jr., by the orders and votes of 
the board of directors of said company, or of 
the executive committee of said board, resid- 
ing in said state of Arkansas, under said 
contracts between said company and said 
Fisher, Jr., and upon estimates made by the 
chief engineer of said company, as provided 
in said contracts. They deny that any sub- 
scriptions to said stock were made in the 
said city of Boston, or elsewhere, outside of 
said state of Arkansas. Said defendants, in 
their said answers, aver that said company 
was duly authorized by the 17th and 29tli 
sections of Its said act of incorporation, and 
by the charter of said companj'' and the laws 
of the state of Arkansas, to enter into said 
contracts, and to issue its capital stoclc in 
the manner provided in said contract, and 
that all the shares of capital stock which 
were issued to said Fisher, Jr., imder said 
contracts, by the board of directors of said 
railroad, company, or by the executive com- 
mittee of said board, and that all the shares 
of stock of said company which these de- 
fendants, or either of them, now hold or 
ever held, were and are full-paid shares, and 
not liable or subject to assessment by said 
company, or upon the application of any 
creditor of said company, whether or not a 
bond was taken from said Fisher, Jr,, to 
said company, with security, for the faithful 
performance of said work or furnishing said 
materials. Whether such bond was taken or 
not, said defendants are ignorant. 

The Little Rock and Fort Smith Railroad 
Company was originally incorporated in 
1853, under the general laws of the state of 
Arkansas; but by an act of the general as- 
sembly of said state approved January 22d. 
18Go, entitled "An act to incoi-porate the Lit- 
tle Rock aud Fort Smith Railroad Com- 
pany," the corporation theretofore existing 
under that name continued its existence un- 
der said act. 

Abstract of charter: 

The 1st section of said act provided "that 
the said eoi-poration shall be composed of" 
certain persons wbose names are mentioned, 
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*'and such other persons, corporations, states, 
<.-ouaties, and cities as may subserihe to stock 
in said company and comply with the pro- 
visions contained in this act, and also with 
the by-laws, rules, and regulations of said 
companj', and the genei-al law of the land re- 
specting the same." 

The 2d section fixes the termini of said 
road, and the 3d section contains the grant 
of powers, franchises, and privileges incident 
to corporations of that nature. 

By section 4 of said act, "the capital stock 
of the company is fixed at $1,750,000, divid- 
t"d into seventy thousand shares of if27> each. 
A payment of five per cent on the amount 
of each share shall be made when the sum 
of $100,000 "Shall be subscribed. The subse- 
quent payments shall be made in such sums 
nud at such periods as shall be fixed by the 
board of directors: provided, that the call 
shall not be made for more than ten per 
<'ent at any one time, and that sixty days 
notice of each call shall be given by publi- 
cations in one newspaper in the city of Lit- 
tle Rock, one in Foit Smith, and one in Van 
Buren, Arkansas, and not more than three 
calls shall be made in any one year." 

By section 5, "the state of Arkansas and 
the several counties upon the line of this 
road, or elsewhere in this state, not only 
may become, but are solicited to become, 
stockholders in said company, by subscrib- 
ing for stock therein; and in the event that 
anj' or either of them do so, they shall be 
represented in the directory in the manner 
lioreinafter provided." 

Section 6 provides that "the said corpora- 
tion shall go into operation and be organized 
as soon as shares of stock to the amount of 
,^100,000 shall have been subscribed." 

The sections intervening between section 
Q and section 15 have no bearing upon the 
issues in this cause, and relate principally to 
matters of detail in conducting the election 
of directors and in the appointment of com- 
missioners to receive subscriptions to stock, 
which are required to be "returned to the 
domicile of the company, at Clarksville, and 
there recorded in the office of the recorder 
of deeds and mortgages of the county of 
Johnson, and otherwise disposed of as may 
be required by law." 

Section 15 enacts that "in case of failure 
on the part of any subscriber to pay any in- 
stallment on his stock when and as required, 
the amount due shall bear interest at the 
rate of ten per cent per annum from the 
time it falls due. The board of directors 
shall have the option, after thirty days writ- 
ten notice to the defaulter, to forfeit his 
stock and sell it at auction for the benefit 
and at the risk of said stockholder, and sue 
him for any deficit afterwards remaining, 
or to compel by suit the payment of such 
installment; and no stockholder shall be 
permitted to vote, personally or by proxy, for 
himself or as proxy for another, while in de- 
fault" 



Section 16 provides that "all meetings of 
stockholders shall be composed of persons or 
corporations, or the agents of coi*porations or 
persons, holding, in the aggregate, more than 
one-half of the stock of the company taken 
and subscribed for, in order to make valid 
and binding their action in the premises, ex- 
cept meetings called for the purpose of in- 
creasing or diminishing the capital stock of 
the company, at which three-fourths of the 
stock shall be represented- At elections more 
than one-half of the stock, exclusive of that 
taken by the state, shall be represented." 

Section 17 enumerates at great length, and 
with much detail, the powers of the president 
and directors of said corporation, among which 
are the powers: "To do anything necessaiy 
for the construction, repair, and maintenance 
of the railroad hereinbefore mentioned, with 
as many tracks as they may deem necessary; 
to contract specially for work, labor, or ma- 
terials to be furnished to the company, and 
agree whether the whole or any part thereof 
shall be payable in the capital stock of the 
company; to receive from the state or gen- 
eral government a grant of lands, or become 
the agent of either to dispose of lands grant- 
ed, and with the same, or the aid of the same, 
to procure the road to be built; to make all 
contracts necessary thereto, and all contracts 
for the furnishing of iron, or other necessary 
equipment or supplies of the road, on such 
terms and credits as they think proper, in- 
cluding all locomotives, engines, cars, vehi- 
cles, teams, and other equipments, deemed by 
them necessary or useful to the purposes of 
the company; to borrow money for and on 
account of said road in any sums not to ex- 
ceed $50,000, unless authorized by a vote of 
two-thirds of the stockholders, exclusive of 
the state, to exceed that sum, and to mort- 
gage said road and its appurtenances to se- 
cure the same; to mortgage said road, or 
hypothecate its receipts, to pay persons who 
take contracts for building the same." 

In and by said section 17, said directors 
are required to "make a report in full detail 
to the stockholders, upon the 1st days of June 
and December In each year, of the working 
of the road, and its expenses and profits, as 
also a detailed statement of all contmcts dur- 
ing the process of constructing the road and 
its bridges, with an account of the progress 
made;" also, "to be kept a regular set of 
books, in which shall be entered, in the regu- 
lar order of their several dates, all business 
or other transactions in the company, which 
books shall always be open to the inspection 
of any stockholder, at the ofiice of the com- 
pany, during the business hours of the day;" 
also, "to keep a stock-book, and certificates of 
stock shall be issued to the stockholders, and 
no transfer of stock shall be binding on the 
company until made on its stock-books." 

By section 19: "The limitation as to the 
amount which the board of directors may bor- 
row, does not apply to contracts upon credit 
for the furnishing of iron equipments, other 
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necessaiy supplies, or labor, or to a contract 
for the construction of tiie whole road, or a 
section thereof." 

Section 21 provides that "no transfer of 
stock shall exempt the transferrer from the 
obligation of paying installments afterwards 
called for, until the whole fifty per cent on 
each of his shares shall have been paid." 

"Sec. 24. The said company hereby reserves 
to itself the right either to accept or reject 
any act of the general assembly of this state, 
alteiing or amending this charter; which 
shall be decided by a vote of a majority of all 
the stock, exclusive of that taken by the 
state, at a meeting of the stockholders regu- 
larly convened for that purpose." 

"Sec. 25. No stockholder in this company 
'shall be, in any event, responsible for losses 
of the company to any greater amount or ex- 
tent in the whole than the amount of stock 
subscribed for and taken by him." 

"See. 29. The president and directors may, 
If they consider it expedient, receive sub- 
scriptions for stock, payable in labor or mate- 
rials In and for the road, to be done and fur- 
nished under the superintendence of the di- 
rectors of said company, or officers appointed 
by them, bond being taken to the company, 
with security, for the faithful performance 
of the work or furnishing of the materials. 
No director, treasurer, engineer, clerk, serv- 
ant, or other officer of the company, shall be 
an undertaker or contractor of or for any 
work on said road." 

"Sec. 31. This charter shall continue for the 
term of ninety-nine years; at the end where- 
of, the corporate privileges hereby granted 
shall cease and terminate." 

Abstract of votes, also of the history of the 
corporation: 

The counties of Conway, Pope, Johnson, 
and Crawford severally subscribed to the 
stock of said corporation to the aggregate 
amount of $52,000, and the state of Arkansas, 
under an act approved January 15th, 1861, 
invested the proceeds of the sales of certain 
swamp lands, amounting to $38,000, in the 
stock of the company, and full-paid certifi- 
cates of stock for said amount were issued to 
said state. Prior to January 1st, 1868, the 
directors had made the following calls upon 
the stockholders on account of their subscrip- 
tions, viz. : November 9th, 1853, five per cent. ; 
.Tune 8th, 1854, one and one-half per cent.; 
December 33d, 1859, five per cent.; May 13th, 
1860, five per cent. On the 2d of September, 
1809, an additional call of ten per cent, was 
made, payable on or before December 15th, 
1869. At a meeting of the stockholders held 
on the 2d day of December, 1869, it was vot- 
ed that no further calls should be made up- 
on the original stock subscriptions, but that 
certificates of stock should be issued to all 
those who had paid up the calls already 
made, and that the balance of their subscrip- 
tions should be cancelled. The directors were 
requested to carry this vote into effect. On 
January 25th, 1870, the directors instructed 



the secretary to cancel seventy-three per cent, 
of the original individual and county subscrip- 
tions, "and to issue, under the direction of 
the president, certificates of stock to all stock- 
holders w^hose accounts shall, on the 15th day 
of March next, show credits to the amount of 
twenty-seven (27) per centum of the stock 
now standing in their names," The directors 
also voted, at the same meeting, "that all 
stock whicli shall not, on the 15th day of 
March next, be credited with payments 
amounting to twenty-seven (27) per centum in 
the aggregate, shall be forfeited to the corn- 
pans'^, and shall be sold so far as paid to the 
highest bidder, for the benefit of the delin- 
quent, as provided by the charter; and the 
secx'etary of the company is hereby directed 
to give legal notice of the same, and to carry 
into execution this resolution." And In De- 
cember, 1870, the directors voted that it was 
"Inexpedient for the company to attempt the- 
further collection of calls upon the original 
individual and county subscriptions, and that 
the secretary cancel on the stock-books of the 
company such per centum of the subscrip- 
tions as now remain unpaid, and issue certifi- 
cates of stock to each stockholder for the 
amount respectively paid—that is, one share 
of stock for each sum of ?25 paid, the stock- 
holder to lose the fraction or excess paid over 
a full share." 

The treasurer of said company delivered to 
said Fisher, Jr., or on his account under said 
contracts, and by order of the board of di- 
rector of said company, seventy-four thou- 
sand shares of common stock and seventy- 
four thousand shares of preferred stock, all 
of the par value of §25 per share. These 
shares were delivered as follows, viz.: .Tuly 
28th, 1870, 60,000 shai-es common stock. July 
25th, 1870, 60,000 shares preferred stock. 
September 28th, 1870, 6,000 shares common 
stock, September 28th, 1870, 6,000 shares 
preferred stock. December 5th, 1870, 6,000 
shares common stock, December 5th, 1870, 
6,000 shares preferred stock, February 3d, 
1871, 2,000 shares common stock. February 
3d, 1871, 2,000 shares preferred stock. The 
votes of the directors of said company au- 
thorizing the issue and delivery of the above 
shares of stock were passed at various times^ 
as follows, viz.: September 2d, 1869, a meet- 
ing of the board of directors was held, at 
which were present Messrs. A. J. Ward, D. 
E. Jones, C. G. Reld, Jr., E. "Wheeler, D. H. 
Barnes, tJ. M, Bose, and James A. Martin. 

On motion of Mr. Martin, the following 
resolution was adopted, without dissent, to- 
wit: "Resolved, That the secretary of this 
company be directed to issue to Warren Fish- 
er, Jr.,' the assignee of DeWitt C. Wheeler, 
trustee, common stock of this company to 
the amount of thirty-five thousand dollars 
($35,000), at par, on account of work done 
and materials furnished under the contract 
for the construction of the road of this com- 
pany, previous to the 1st day of September, 
1809." Februai-y Sth, 1870, at a meeting of 
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the board of directors, at Avbich were present 
-Mt'ssrs. C. G. Scott, U. M. Rose, James A. 
-Martin, J. H. Haney, and E. Wheeler— a 
ijuonim— ilr. Kose offered the following reso- 
lution, which was unanimously adopted, viz. : 
"Resolved, That the consulting engineer of 
this company proceed, with the assistance of 
tlie chief engineer of the contractors, to make 
a detailed estimate of all work done and ma- 
terials furnished by the said contractoi-s in 
the construction and equipment of the said 
road, and report the same at the next meet- 
ing of the board, or as soon thereafter as pos- 
sible." July 11th, 1870, a meeting of the 
directors was held, at which five directoi-s 
were present— a legal quorum. (The record 
does not give their names.) Mr. J. H. Haney, 
consulting engineer, presented and filed his 
report and estimate of the amounts due to 
the contractors by the terms of the contract, 
and thereupon ilr. Ro-^^e offered the following 
resolutions, which were unanimously adopt- 
ed, to- wit: "Resolved, That the president, in 
his discretion, be, and he is hereby, author- 
ized to deliver to Wairen Fisher, Jr., the sum 
of $787,500 in the first mortgage bonds of 
the company, and the sum of $l,12o.0U() in 
the land bonds of the company, and the sum 
of §675,000 in preferred stock of the compa- 
ny, and the sum of $675,000 in the common 
stock of the company; such being the esti- 
mate of J. H. Haney, Esq., consulting en- 
gineer of the company, of the amount now 
due him on his contract." "Resolved, That 
the president may, in his discretion, advance 
to said Warren Fisher, Jr., any greater 
amoiiut of bonds or stock, upon his giving 
good and sufficient security as provided in 
said contract: provided, that the said War- 
ren Fisher, Jr., shall also include in said se- 
curity the excess of first mortgage bonds al- 
ready delivered to him by way of advances 
to him: provided, further, that said Warr'en 
Pisher, .Tr., shall first execute his power of 
attorney to the secretary of this company for 
the ti-ansfer of stock, as required by said 
contract." "Resolved, That the president be, 
and he is hereby, authorized to take the 
seal of the company with him to Boston, 
Massachusetts, and there to execute, sign, 
and deliver said bonds and stock in accord- 
ance with the terms of these resolutions." 
November 15th, 1870. a meeting of the di- 
rectors was held, at which were present John 
C Pratt, president, and Messrs. Scott, Rose, 
Wheeler, Lawson, and Martin. The follow- 
ing resolution was unanimously adopted, 
viz.: "Resolved, That the executive com- 
mittee shall have full power to deliver to 
Warren Fisher, ,Tr., the contractor, or his as- 
signs, the stock and bonds of this road in 
such amounts and at such times as they may 
deem expedient" At various times between 
February 15th. 1870, and June 9th, 1871, the 
treasurer of said company also issued and 
delivered to the said Fisher, Jr., or on h s 
account, by order of the board of directors. 
^3,340,000 first mortgage bonds, §4,441,000 



land bonds, and $000,000 state aid bonds; of 
which ?550,000 first mortgage bonds, and 
¥950,000 land bonds, were issued as loans 
subsequently to December 22d, 1870. Of the 
bonds loaned, as aforesaid, only §55.000 first 
mortgage bonds, and §55,000 land bonds, 
were returned to said company. 

Tlie iilaintiffs seek to hold the defendants, 
Atkins and Converse, liable to contribute 
to the satisfaction of their several judgments 
against the Little Rock and Fort Smith Rail- 
road Company, upon two distinct and inde- 
pendent grounds, viz.: First. Because these 
defendants are the owners of certain unpaid 
shares of stock of said company. Second. 
Because, under the constitution of 1868 of 
the state of Arkansas, stockholders in cor- 
porations are not only liable for such amounts 
as remain unpaid upon the shares of stock 
by them owned,, but "to a further sum eqiial 
in amount to such stock." The counties of 
Conway, Pope, Johnson, and Crawford, prior 
to 1869, had severally subscribed to the 
stock of the i-ailroad company, paid twenty- 
seven per cent thereof, and rely upon the 
action of the stockholders of December 2il, 
1809, and of the directors Januaiy 25th, 1870, 
heretofore mentioned, releasing them from 
further liability, and upon the statiite of lim- 
itations of the state and the laches of the 
complainants. The other necessary facts 
are stated in the opinion. 

W. H. Winfield, B. F. Rice, M. L. Rice, and 
Mr. Thoroughman, for plaintiffs. 

C. "NA". Huntington, for Atldns and Con- 
verse. 

U. M. Rose, for certain other defendants. 

Before D I LLOX, Circxiit Judge, and CALD- 
WELL, District Judge. 

DILLOX, Circuit Judge. It is not neces- 
sary to decide w^hether the company's con- 
tract with Warren Fisher, Jr., for the con- 
struction of the road, would have been held 
valid if it had been assailed by non-concur- 
ring shareholders or by the creditors of the 
company. A contract for the constniction of 
the whole road seems, however, to have been 
contemplated as permissible by the 19th sec- 
tion of the company's chai-ter; and the 17th 
and 29th sections contained expi-ess authori- 
ty to receive subscriptions for stock, "paya- 
ble in labor or materials in and for the road;" 
* * * "bond being taken to the company, 
with security, for the faithful performance of 
the work or furnishing of the materials."' 
But it is not necessary to pass upon the valid- 
ity of the Fisher contract, for the reason that 
the complainants' bills do not attack it either 
as being fraudulent or ulti-a vires. Nor has 
it been assailed in argument on either of 
these grounds, or on any ground, by the 
learned counsel for the complainants. In 
these causes the validity of that contract, so 
far as it authorized the issue of stock in pay- 
ment for work done by Fisher, must, there- 
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fore, be assumed. Stock was thus issued, 
purpoi-tiiig to be full-paid stock. 

On September 2d, 1S69, the directors of the 
company ordered the secretary to issue ?35,- 
OOO in the common stock of the company, at 
par, "on account of work done and materials 
furnished under the contract for the con- 
struction of the road, previous to September 
1st, 1S(J9." 

On February Sth, 1870, the engineers of the 
<;ompany were instructed, by the unanimous 
vote of the directors, to make a detailed esti- 
mate of all woi'k done and materials fur- 
nished by Fisher, and report; and in July, 
1870, the report having been made, the direct- 
ors unanimously authorized the delivery to 
Fisher "of $787,500 fli'st mortgage bonds, 
$1,125,000 land grant bonds, $673,000 in the 
preferred stocl:, and $675,000 in the common 
stock of the company; "such being the esti- 
mate of the consulting engineer of the com- 
pany of the amoimt now due him on his con- 
tract." It was also resolved, at the same 
meeting, "that the president might, in his 
discretion, advance to Fisher any greater 
amount of bonds or stock, upon his giving 
good and sufficient security under his eon- 
tract" 

On November loth, 1870, the directors au- 
thorized the executive committee to issue to 
Fisher "stock and bonds of this road in such 
amounts and at such times as they may deem 
expedient." Some stock was advanced, un- 
der authority thus conferred, without securi- 
ty being required; but this latter fact does 
not appear on the records of the company. 
The stock earned under the contract, and 
that issued in advance of being earned, was 
in the same form, and alike purpoi'ted to be 
paid-up stock. 

The defendants, Atkins and Converse, nev- 
er made an original subscription to the stock 
of the company, and they became holders of 
Its shares by the purchase of the same in 
Boston, through brokers in the market, with- 
out any actual knowledge of the facts con- 
nected with its issue. The shares thus pur- 
chased by the defendants, Atkins and Con- 
verse, were shares which had been issued to 
Fisher by the company, under the resolutions 
and circumstances hereinbefore set forth: 
but whether these shares were shares which ' 
had been fully earned by Fisher, or shares 
which had been advanced to him in anticipa- 
tion of work to be done, does not appear, nor 
is it possible, as counsel concede, ever to as- 
certain. 

The ground of liability on the part of the 
defendants, Atkins and Converse, is that, in 
point of fact, none of the shares issued to 
Fisher were ever paid for; that he had re- 
ceived in bonds more in value than the worlc 
he perfoi-med under his contract was worth; 
that, not having complied with his contract, 
bis agreement, contained in his constmction 
contract with the company, to take the shares, 
must now be regarded and ti-eated as an 
agreement to pay for the shares in cash; and 



that shares, not being negotiable in the sense 
of the law merchant, are open, in the hands 
of everj' holder, to all the equities which at- 
tach to them in the hands of the original tak- 
er; and, therefore, since Fisher, if he held 
the shai-es, could be compelled to pay for 
them by the company, or, at all events, by its 
creditors, the present holders of such shares, 
althougli they are holders for value, and 
without actual notice of the equities in re- 
spect thereto as between Fisher and the com- 
pany, are necessarily charged with the obli- 
gations which attach to the original subscrib- 
er or holder of the shares. 

There is no allegation in the bills of com- 
plaint that the defendants, Atkins and Con- 
verse, were in any way interested in, or par- 
ties to, the contracts under which said shares 
of stock were issued, or that they had any 
knowledge of such contracts when they pur- 
chased their shares of stock. Neithei: is 
there any allegation in the bills of complaint 
that said defendants were parties or privies 
to any over-issue or over-payment of bonds 
or stock by said company to Fisher, Jr., or 
that the defendants had any knowledge or 
information that such alleged over-issues or 
over-payments had been made. Neither is 
there any allegation that the defendants had 
any knowledge or information that the shares 
of stock owned by them had not been paid 
for in full, or that they had any knowledge 
or information that their certificates of stock 
were issued in fraud of the rights of cred- 
itors. 

Upon the allegations of the plaintiffs' bills, 
as well as upon the proofs, these defendants 
are to be treated as the bona fide purchasers 
and holders of the shares of stock by them 
severally owned. 

The plaintiffs nowhere allege, indeed, that 
any shares of stock were issued to said Fish- 
er, Jr., by said corpoi-ation, othei-wise than in 
accordance with .the terms of said contract, 
or that any shares were issued in excess ot 
the stipulations of said contract. 

It is our judgment, especially in view of the 
provisions of sections 17, 19, and 29 of the 
company's charter, before adverted to, that 
shares of stock issued as full-paid shares by 
authority of the board of directors, under the 
construction contract, which was never ques- 
tioned by the company or its shareholders or 
creditors, and which is not assailed or im- 
peached by the pleadings in the cause, and 
sold by the contractor as full-paid shares, to 
purchasei-s for value, withoiit actual notice 
of the equities between the contractor and 
the company, if any there be, cannot be held 
subject to such equities, and to a liability to 
have shares thus issued and thus purchased 
treated as unpaid stock. No case holding 
such a doctrine was referred to by the learn- 
ed counsel for the complainants, and it is 
confidently believed that no such judgment 
has ever been pronounced. It is difficult to 
perceive any principle of reason or law on 
which such a judgment could rest. The com- 



STEACY (Case No. 13,329) 



[22 Fed. Cas. page 1152] 



pany have tlie power to issue its shares. It 
cannot, without special authority from the 
legislature, issue its shares as full-paid with- 
out actual payment in money, oi", at least, in 
money's worth. A leading object of the cre- 
ation of corporations and the issue of shares 
is that the shares may be transfen-ed with all 
practicable facility. Bank v. Lanier, 11 Wall. 
[78 U. S.] 369; New York, etc., R. Co. v, 
Schuyler, 34 N. Y. 30, 82. 

The company's directors and officers are the 
guardians of the company's rights. They 
ought not to issue shares in violation of their 
duty. They know whether the shares have 
been paid for or not. This the public have 
no means of knowing, and no effectual means 
for ascertaining. If the company's directors, 
or otlier authorized officers, commit a fraud 
ppon the company in this respect, they are 
undoubtedly liable therefor. But can any 
one point out wherein the equities of the crea- 
itor of a company thus defrauded by its of- 
ficers is superior to the equities of those who 
have acted upon the representations of such 
officers within the scope of their powers, ac- 
credited by resolutions of the directors and 
authenticated by the corporate seal, and upon 
such solemn assurances purchased the shares 
of the company? Grant that the capital stock 
is a trust fund for the benefit of creditors, 
yet this trust cannot be followed, any more 
than otlier tmsts, into the hands of bona fide 
purchasers for value. Per Swayne, J., in 
Sanger v. Upton, 91 U. S. 5G, 60. 

What contract did the defendants Atkins 
and Converse make? They made a conti-aet 
to buy, and did buy, what the company had 
issued and represented to be full-paid shares, 
without notice that this representation was 
untrue. If the representation thus made is 
true, they are under no liability again to pay 
for the shares. If the shares had been rep- 
resented to have been unpaid, non constat 
that they would have purchased them. Clear- 
ly the company would be estopped to make 
the claim here advanced by its creditors. 

Again, we ask, in what consists the superior 
equity of the creditor over the obvious equi- 
ties which exist in favor of such a purchaser 
of the company's shares? The creditor trust- 
ed that the company's officers would not vio- 
late their duty; the purchaser trusted that 
they had not violated their duty. 

The rights and obligations of a bona fide 
transferee of shares purporting to be full- 
paid shares are different from the rights and 
obligations of the ti-ansferee of shares which 
do not purport to be full-paid. In cases 
where the certificates show on their face that 
the shares have been paid in part only, tht 
law implies a promise by the transferee to 
pay the balance due upon the shares upon 
calls when he has come into privity with the 
company. Webster v. Upton, 91 U. S. 65, 69; 
Upton V. Tribilcock, Id. 45. Such an implied 
promise rests upon the reasonable and obvi- 
ous ground that the transferee has knowing- 
ly and voluntarily assumed the liability of 



the transferrer. But upon what ground can 
the law raise a promise to pay the balance 
due upon shares when the company has as- 
serted, and the purchaser acts upon the as- 
surance, that the shares have been fully paid? 
The question here r ed by the complain- 
ants is settled by the universal practice of 
business men, as well as by the judgments 
of the courts. Millions of doUai's of stocks 
are sold in this country every week, and there 
is no practice on the part of purchasers and 
no understanding that the law requires of 
them that they shall ascertain aliunde the 
representations of the company's authorized 
officers that certificates of full-paid stock 
have in fact been fully paid. How could a 
purchaser ascertain this fact? Must he go 
to the records of the particular corporation, 
in a remote and distant state it may be, and 
make an examination before he can safely 
buy? What more value is to be placed upon 
facts stated in the records than upon those o 
stated under the corporate seal, by the au- 
thorized officers, as respects matters infra 
vires? Officers who would state a falsehood 
on the certificate of stock would state it on 
the corporate records, if this were necessaiT 
to make the intended fraud effectual. And, 
hence, the duty so much insisted on in argu- 
ment, that a purchaser is bound to know the 
facts appearing on the eorpomte records, in 
addition to its being an impracticable duty, 
would, if discharged, be valueless as a guar- 
anty against frauds upon creditors. Besides, 
on what principle is it that a purchaser of 
the company's shares is to be held to be 
the guardian of the rights of the company's 
creditors and bound to protect them? But 
the exigencies of this case do not require 
us to go so far, since, if we concede that a 
bona fide transferee for value of full-paid 
shares is charged with knowledge of all the 
facts concerning those shares appearing on 
the records of the corporation, there is noth- 
ing therein disclosed which shows that the 
shares purchased by Atkins and Converse 
had not been paid for by Fisher under his 
contract. The company's records show that 
a large amount of stock had been earned by 
Fisher and ordered to be issued, and under 
the 29th section of the charter otlier stock 
was ordered to be advanced to him, on his 
giving bond to the company to pay for the 
same under his construction contract, the 
validity of which was not questioned by the 
company or any of its shareholders. 

But the question here presented does not 
rest alone upon general reasoning. The sub- 
ject was somewhat considered by the circuit 
court for the Eastern district of Missouri, in 
Phelan v. Hazard [Case No. 11,068]. That 
was a suit brought by a single creditor of an 
insolvent corporation to enforce the liability 
of a stockholder for the unpaid balance of his 
stock. The shares had been issued in pay- 
ment for a mining property which the cor- 
poration had purchased. The plaintiff did 
not undertake to impeach as fraudulent this 
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transaction between the corporation and the 
original shareholders, but simply claimed that 
the shares of stock had not been paid for, 
either by the person to whom they were orig- 
inally issued or by the defendant, the trans- 
feree and present holder of the shares. The 
court, after stating that the proof showed 
that the shares in question had been paid for 
precisely as they were originally agreed to be 
paid for, viz., by a conveyance of the mining 
property of the coi-poration, and that the 
conveyance had been received and recorded 
by the corporation, says: "Unless this agree- 
ment is rescinded or set aside for fraud, how 
can it be said that the stock has not been paid 
for? The parties have agreed that it has been 
paid for, and that agreement is conclusive, un- 
less it is rescinded or impeached for fraud, 
and this cannot be done unless the attack is 
directly made. Undoubtedly such an attack 
could be made while the stock was in the hands 
of the original takers of it; but it is not so 
clear that it could be made by a subsequent 
creditor of the corporation against a trans- 
feree of the stock for value, who purchased 
the same in good faith as full-paid stock, re- 
lying upon the records of the corporation, 
which showed the shares to have been fully 
paid for, and the manner in which the pay- 
ment had been made." 

Subsequently the similar case of Foreman 
V. Bigelow [Case No. 4,934] came before the 
circuit court for Massachusetts, and it was 
decided that a bona fide purchaser of full- 
paid shares was not liable to be assessed 
upon his shares. The opinion of Mr, Justice 
Clifford is very full, and we forbear going 
over ground so exhaustively covered in his 
judgment. 

A long line of English cases under the com- 
panies acts, refeiTed to in the opinions in the 
two American cases last cited, had estab- 
lished the principle that stock need not neces- 
sarily be paid for in cash— that it might be 
paid for in money's worth. This doctrine 
had led to such abuses as to cause parliament 
to insert in the companies act of 1867 the fol- 
lowing provision: 

"Sec. 25. Every sbare in any comjpany shall 
be deemed and taken to have been issued and 
to be held subject to the payment of the whole 
amount thereof in cash, unless the same shall 
have been otherwise determined by a con- 
tract duly made in wiiting and filed with the 
registrar of joint stock companies at or before 
the issue of such shares." 

The construction and effect of this section 
came before the court in jSiicoUs' Case [In re 
British Farmers' Pure Linseed Cake Co.], 7 
Ch. Div. 533. In that case a company issued 
certificates of shares as fully paid up, when 
in fact no payment had been made, nor con- 
ti-act registered, under the provisions of the 
companies act of 1SG7, (section 25). At the 
date of the winding up of the company, some 
of these shares were held by N., who had no 
notice that they were not fully paid up. It 
was held (reversing the decision of Hall, vice- 
22FED.CA5. — 76 



chancellor) that by the issue of the certificates 
the company were estopped from allegmg that 
the shares were not paid up, and that N. could 
not be placed on the list of contributors in 
respect of them as unpaid shares. 

An appeal was taken by the liquidator, and 
the appeal was dismissed by the house of 
lords. 26 Wkly. Hep. 819. In giving judg- 
ment. Lord Cairns, after quoting the afore- 
mentioned section 25 of the act of 1SG7, said: 
"The i^ffect of the section is veiy simple. Be- 
fore the passing of the act it was open to any 
holder of shares to say, 'I have made a con- 
tract that I shall not be called on to pay up 
the value of these shares;' but the abuse of 
such contracts led to a statutory provision, 
making it a condition that no shares be treat- 
ed as fully paid unless their value is paid in 
cash, or unless publicity is insured by a writ* 
ten contract duly filed in the manner provided 
for. If Goulton had been called upon to pay 
up the value of his shares, this section would 
have deprived him of any defence; but we 
have now to consider the case of a bona fide 
transfer for value, and I want to know how 
the section can affect such a transaction. It 
leaves -untouched the question of payment, and 
says ^nothing as to evidence of payment; but 
if the^eompany gives a receipt for the amount 
of the^hares, and this receipt passes to a pur- 
chaser who does not know that no actual pay- 
ment has been made, his title must not be 
prejudiced by the statute. He receives a rep- 
resentation to the effect that the law has been 
complied ■ with, and it would paralyze the 
whole trade in companies' shares if a person 
taking shares with a representation that they 
are fully paid up must disregard this assertion 
and satisfy himself of the fact by personal in- 
quiry", especially as he might have consider- 
able difficulty in obtaining accurate informa- 
tion as to the fact of payment or non-payment 
Much was said as to the burden of proof and 
as to the necessity for showing an absence of 
notice. If the shares come, in the regular 
course of business, into the hands of a pur- 
chaser for valuable consideration, those who 
challenge the transaction must prove that suck 
purchaser had notice of the fact." Lords 
Hatherley, Selbourne, and Blackburn each 
gave opinions in concurrence, and Lord Gor- 
don concurred without delivering a separate 
opinion. 

As to other defendants, different questions" 
are presented. Certain individuals and coun- 
ties became original subscribers to the stock 
of the company. By the charter of the com- 
pany it is provided that five per cent on each 
share shall be paid when subscribed, aoad sub- 
sequent payments shall be made upon calls 
by the board of directors, who are, however, 
required to give sixty days notice of each call, 
and are prohibited from making a call for 
more than ten per cent at any one time, and 
from making more than three calls in any one 
year. On December 2d, 1869, the stockholders 
voted that no further calls be made upon the 
original stock subscriptions, and that cei'tifi- 
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cates issue for stock to the extent to wlaicli 
the payment had heen made, and that the bal- 
ance of the subserintious be cancelled; and 
on January 25th, 1870, the directois, pursuant 
to the above-mentioned vote of the stockhold- 
ers, instructed the secretary "to cancel seven- 
ty-three per cent of the original individual and 
county subscriptions, and to issue certificates 
of stock to all stockholders whose accounts 
shall, on March 15th, 1870, show credits to 
the amount of twentj^-seveu per centum of the 
stock now standing in tlieir names." As re- 
spects certain individuals and counties made 
defendants, this was carried out. 

The ease as to the counties was submitted 
upon the bill and answers. The averments of 
the answei-s are to be taken as ti-ue. The 
counties had paid twenty -seven per cent of 
their subscriptions. The release was directed 
by the stockholders themselves. The com- 
pany was then solvent. The release was 
made a matter of record in 1870. There was 
no secrec.v and no fraud intended. It is 
averred in the answers that the original sub- 
scriptions had been made before there was 
any legislative authority for that purpose. 
The company decided in 1870 that it was "in- 
expedient to attempt the further collection of 
calls upon the original individual and county 
subscriptions to the capital stock," and or- 
dered one share of §25 to issue for each $25 
paid, "the stockholders to lose the fraction 
paid over a full share." This arrangement, it 
may faiily be inferred, was consented to by 
every person interested in the company. The 
amount of the old stock was thus ascertained, 
and the company had agreed to give the bal- 
ance of its stock to the contractor for building 
its road, and undoubtedly the contractor knew 
of this arrangement and consented to it. The 
counties and the company acted on the faith 
of this release. The counties supposed they 
were out of the company, and subsequently 
had no voice and took no part in its affairs. 
No stockholder in the company ever com- 
plained of the action in releasing the coimties. 
No creditors are in existence who were such 
at the time of the release of the counties, ex- 
cept those claiming under the Fisher con- 
tract; and no claim was made against the 
counties that they were liable as stockholders 
until 1877, nearly seven years aftei- they were 
released, and long after the company was 
banki-upt and practically dissolved. Under the 
circumstances of the case as set forth in the 
answers of the counties, we are of opinion 
that the release was effectual; but if it is not, 
the counties ought to be protected by the cred- 
itors' laches from the liability which, at this 
late day, the creditors are now seeking to en- 
force against them. 

In disposing of the case it may , be well 
briefly to express our views concerning the 
claim of the creditor based upon the double 
liability clause of the constitution of 18GS. 
The charter of the railroad company con- 
tained this provision: 
"See. 2.5. No stockholder in this company 



shall be in any event responsible for losses 
of the company to any greater amount or 
extent in the whole than tlie amount of stoclc 
subscribed for and taken by him." 

Section 24 of the charter of the company 
was as follows: "The said company hereby 
reserves to itself the right either to a<'cept 
or reject any act of the general assembly of 
this state, altering or amending this charter; 
which shall be decided by a vote of a majori- 
ty of all tlie stock, exclusive of that taken 
by the state, at a meeting of the stockhold- 
ers regularly convened for that purpose." 

Afterwards the constitution of 18(>S was 
adopted, containing the following: "The gen- 
eral assemblj'^ shall pass no special act con- 
ferring corporate powers. Corporations may 
be formed under general laws; but all sucli 
laws may, from time to time, be altered or 
repealed. Dues from corporations shall be 
secured by such individual liability of the 
stockholders and other means as may be pre- 
scribed by law; but, in all cases, each stocli- 
holder shall be liable, over and above the 
stock by him or her owned, and any amount 
unpaid thereon, to a further sum at least 
equal in amount to such stock. The prop- 
erty of corporations now existing or here- 
after created shall forever be subject to tax- 
ation, the same as the property of individ- 
uals. No right of way shall be appropriated 
to the use of any corporation until full com- 
pensation therefor shall be first made in 
money, or first secured by a deposit of mon- 
ey, to the owner, irrespective of any benefit 
from any improvement proposed by sucli 
corporation; which compensation shall be 
ascertained by a jury of twelve men, in a 
court of record, as shall be prescribed by 
law." 

The provisions of the constitution were 
never accepted by the stockholders. 

As respects the claim in the bill based up- 
on the double liability clause of the constitu- 
tion of 18CS, we remain of the opinion here- 
tofore expressed, that the measure of liabili- 
ty of the stockholders, at whatever time they 
become such, is fixed by the 25th section of 
the charter, and was not increased by any 
act of the state not assented to by the cor- 
poration. 

The purpose of the provision in section 25 
of the charter was not to declare a double lia- 
bility, but to limit the liability of the stock- 
holder to the dutj' of paying foi' the stock 
subscribed or held b.v him. The state has 
passed no act, so far as relates to the liabili- 
ty here sought to be enforced, to carry the 
constitutional provision into effect. 

Tiie defendants contend that the constitu- 
tional convention of 1868 did not intend to 
legislate upon this subject of the personal 
liability of stockholders In corporations, but 
to leave the whole subject to future legisla- 
tures, with a limitation upon their powers, 
which limitation was fixed by the clause in 
question; and that the sole object and pur- 
pose of such clause is to declare the limita- 
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tion, and not to create the liability. It can- 
not be denied that there are strong arguments 
in favor of this view. 

If the constitutional provision is not self- 
executing, the same result is reached us that 
based upon sections 24 and 25 of the charter. 
Bill dismissed. 

I See Atkins v. Steaey, Case No. G05, pub- 
lished in 5 Dill. 387, as a note to this case.] 



Case No. 13,330. 

In re STEADIIAN. 

IS N. B. R. 819-] t 

District Court, K. D. Georgia. Sept 10, 1873. 

Laxdloud .\xd Tenant — Bankhuptov — Posses- 
sion OP BaNKKUFT — CONTEMIT. 

1. A lease to S. terminated by condition bro- 
lion, after S. filed his petition in banljruptcy, 
and before the appointment of an assignee. 
The lessor, by summary proceedings in the 
state courts, evicted S. and took possession of 
the premises leased. On petition of S.'s as- 
signee in bankruptcy, to require the lessor to 
restore possession or show cause why lie should 
not be attached for contempt, held, the posses- 
sion of the bankrupt, after petition filed, is the 
possession of the bankrupt court, and any in- 
terference therewith, except by leave of that 
court, is in contempt of its authority. 

[Cited in Loekett v. Hill, Case No. 8,443; 
Lansing v. Manton, Id, 8,077; Be .Tessup, 
19 Fed. 95; Re Lyman. 55 Fed. 42.] 

[Cited in brief in Weeks v. Prescott, 53 Vt. 
09.] 

2, Ordered, tliat lessor restore possession of 
the property leased within 20 days, or, in de- 
fa iilt, attachment absolute for contempt issue. 

In bankruptcy. 

ERSKINE,' District Judge. March 22. 
1873, Enoch Steadman, of Newtown county, 
in this district, filed in this court his peti- 
tion and schedules, making oath that the 
schedules contained a statement of all his 
debts, etc., and an accui-ate inventory of all 
his estate and effects, assignable under the 
bankrupt act [of 18G7 (14 Stat. 517;»], where- 
upon he was adjudged a bankrupt by Reg- 
ister Murray, to whom the petition was re- 
ferred. There being a failure to choose an 
assignee at the first meeting of creditors, 
the district judge selected and appointed 
Hon. Amos T. Akerman assignee of the es- 
tate, on the 26th of April last, and two days 
thereafter he convej'ed and assigned to him 
all the estate, real and personal, including 
all proi)erty-and effects of whatever kind of 
which the bankrupt was possessed, interest- 
ed in, or entitled to, on the 22d of March. 
^Ir. Akerman accepted the trust, and enter- 
ed upon the duties of his office. On the 9th 
of May last, as assignee of said estate, he 
filed a petition in this court, against David 
W. Spence and Oliver S. Porter, residents of 
.«viid Newtown county. The petition, after 
setting forth the filing of the petition in vol- 
untary bankruptcy by said Steadman, his 
adjudication, the failure of the creditors to 

1 [Reprinted by permission.] 



choose an assignee, the appointment of the 
assignee by the district judge, and the as- 
signment of the estate to the appointee, goes 
on to stiite: That among the property pos- 
sessed by said Steadman, on the 22d of 
March, 1873, and then claimed by him as his 
own, was a tract of land in said county, on 
Yellow river, containing about four thousand 
three hundred acres; comprising divers 
farms, a valuable water power on said river, 
at Cedar Shoal, and two yam factories, a 
saw mill at said shoal, and the machinery 
appurtenant thereto, a dwelling house and 
out-buildings, occupied by the bankrupt as a 
residence and store house, and many other 
buildings, and all known as the Steadman 
factoiy property. The petitioner further 
states: That said property at one time un- 
questionably belonged to Steadman, but was 
the subject of certain instruments entered 
into between him of the one part, and Da- 
vid "\V. Spence and Oliver S. Porter, in the 
month of September, 1871, which, as con- 
tended- by Steadman, constituted an equita- 
ble mortgage of said property to said Spence 
& Porter, to secure certain debts owed to 
them by him, and, as construed by them, 
constituted a conveyance of said property 
from him to them, in fee, with a right to 
re-purchase in him, and a right of ijosses- 
sion in him, imtil the 1st of .Tanuaiy, 1874, 
on his compliance with certain conditions. 
That said instruments came for construction 
before the supreme court of Georgia, at the 
January term, 1873, in a litigation between 
the parties; and the court held it was a 
question of fact for. the determination of a 
jury whether the instruments constituted an 
absolute conveyance or a mortgage, and also 
held that Steadman was entitled to keep 
possession of said property until the 1st day 
of January, 1874, ijrovided he keep the prop- 
erty insured and pay the other parties two 
thousand dollars on the 1st day of April, 
1873, and the same sum every three months 
thereafter, until January 1, 1874. That im- 
mediately after Steadman was adjudged a 
bankrupt by the register he appointed him 
agent to take charge of said propertj' until 
the appointment of an assignee; that while 
Steadman was so holding the property, and 
before the appointment of an assignee, to 
wit, on the loth of April, 1873, he was dis- 
possessed of a part of said property, to wit, 
of said factories, mills and machinery, and 
of most of said farms, by the sheriff of said 
coTTuty, at the instance of Spence & Porter, 
who had caused to be issued by some state 
magistrate a process against Steadman as 
their tenant of said premises, holding tlie 
same after the expiration of his tenancy, 
and caused the sheriff to execute said pro- 
cess and eject Steadman from said part of 
the property, and to place themselves in pos- 
session of the same, and which possession 
they now hold. The petition further alleges, 
that the petitioner, on the 3d of May last, 
demanded, as assignee as aforesaid, of 
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Spence & Porter, the immediate posses- 
sion of said property, and they refused to 
yield to him the possession of the same. 
The petitioner further charges, that Spence 
& Porter, by thus taking possession, have 
put a stop to farming operations thereon 
and to the running of the machinerj', and 
thereby and otherwise have greatly lessened 
the value of the bankrupt's estate; and that 
':hey knew when they instituted the proceed- 
ings and obtained possession of the property 
that Steadman had been adjudged a bank- 
rupt, and was holding it as the agent of the 
district court under the appointment of the 
register, and that said proceedings of 
Spence & Porter were taken without per- 
mission of the said district court of the 
United States. And in conclusion, the pe- 
titioner avers that said proceedings of Spence 
& Porter were unlawful, and injurious to 
his rights, as assignee, and in contempt of 
this court, and he prays that a rule may be 
issued requiring them to show cause why 
they should not be attached for contempt of 
the authority of this court, and why the pe- 
titioner should not be placed in possession of 
said property by this court. 

The court, on reading the petition, granted 
a rule nisi in accordance with the prayer, 
and the defendants, Spence & Porter, were 
served by the marshal on the 12th of May, 
and on the 31st of May they put in their an- 
swer to the petition and rule, and on the 
20th of August they filed an amendment to 
it. The answer disclaims and denies any 
purpose, design or intention of committing 
any contempt, and that they were under no 
writ of injunction, order, judgment, or de- 
cree not to remove tlieir tenant (Steadman) 
from their premises by local process; they 
state that Steadman was, in fact, their ten- 
ant, and that his term had expired, and that 
he had not surrendered possession according 
to law; they deny that he was or could be 
rightfully in possession, as the agent of the 
register in bankruptcy, and that he (Stead- 
man) could not divest himself of the charac- 
ter of tenant to the respondents, and hold 
against them as agent of another after the 
expiration of his term. And as to putting 
the assignee in possession, they set up the 
facts alleged in their answer to the bill of 
Steadman, referred to in the assignee's peti- 
tion, as showing good and sufficient reasons 
to the contrary; and offer the answer and 
exhibits thereto annexed on the hearing of 
this matter; and that if the assignee has any 
right to the possession, he cannot enforce it 
in this summary method, but must resort to a 
regular action for that purpose. The amend- 
ment to the answer avers that the possession 
of which they deprived Steadman was, in 
fact, the same and identical one which he 
acquired from them as their tenant, he hav- 
ing held the same continuously without 
break or intermission from the time he con- 
tinued as such tenant, and that he never 
did, in fact, vacate to go out of possession 



of said premises until put out by the sheriff, 
and never had, up to that time, divested him- 
self of the character of tenant. 

To remove tenants who are holding over 
after the expiration of their term or lease, 
is, under the provisions of the Code (sections 
4005-4007), briefly as follows: When it is 
claimed that a party is thus holding over, 
and on demand, refuses or omits to sur- 
render the possession, the ow^ner may go be- 
fore a judge or justice of the peace, describe 
the premises and make oath to the facts; 
upon which a warrant or process issues to 
the sheriff to remove the tenant and place 
the owner in possession, unless the tenant 
shall arrest the proceedings by a counter af- 
fidavit that the lease or term has not ter- 
minated, and give bond for the payment of 
such sum and costs as may be recovered 
against him at the trial before the superior 
court. Adopting this mode, Spence & Por- 
ter went before a state magistrate, describ- 
ed the lands, tenements, etc., alleged to be 
held over by Steadman— these lands, tene- 
ments, etc., being the same property which 
Steadman had, on the 22d of March, 1873, 
returned in his petition, and which he swore 
was then in his possession and undei" his 
control, but encumbered by a deed as se- 
curity to Spence & Porter. They made their 
affidavits accordingly, stating that on the 
19th of September, 1871, they made Stead- 
man a lease of these premises, with all the 
machinery therein, and improvements there- 
on, for one year, to commence on the 1st 
of January, 1872, and to end on the 31st 
December, 1872; that they have demanded 
and desire possession of said property wliich 
he is holding over, and that he refuses and 
neglects to deliver possession. On this the 
magistrate issued a warrant, directed to the 
sheriff of Newtown county, who, on the loth 
of April last,— the day of making the affi- 
davits,— removed Steadman from the occu- 
pancy of the premises and placed Spence & 
Porter in possession of the same. 

It is not questioned that Steadman once 
owned this very property in fee; but Spence 
& Porter have always insisted that in Sep- 
tember, 1871, they became the absolute own- 
ers of it by purchase from Steadman; while 
he, on the other hand, contended before the 
state courts— and the assignee does the same 
here— that such is not the legal fact; that 
although he made a deed in fee to it, and re- 
ceived from them a lease of the property at 
a named rent, yet that this was a mere de- 
vise, mutually entered into between them 
and him to loan and borrow money at illegal 
interest, and to evade the usui-y laws. This 
controversy found its way into the superior 
court of Newtown county. The court gi-anted 
Steadman an injunction, restraining Spence 
& Porter from ejecting him, or from levying 
any fi. fas. upon any of his other property. 
This mling came before the state supreme 
court for review, and on the 25th of Febi-u- 
ary, 1873, McCay, J., speaking for the court, 
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said: ""We cannot act upon the demurrer "to 
the bill nor on the merits of the case, as it 
may finally be made before the jury (the usu- 
al mode of trial in chancery causes in Geor- 
gia) or before us." It also held that the su- 
perior court erred in enjoining the fi. fas. 
In concluding the decision the court said: 
""We are of the opinion that the facts, as they 
appear by the bill and answers, and by the 
proposition, lease and bond, justify the court 
ia considering the complainant to have made 
out such a prima facie case of compliance 
with the real intent of the lease, as to author- 
ize an injunction against his eviction, for his 
failure to pay the ten thousand dollars in- 
stead of eight thousand dollars, for the rent 
of 1872, and that the injunction against his 
eviction should be continued until the 1st of 
January, 1874, provided he keep the property 
insured as agreed upon, and promptly pay 
eight thousand dollars rent for 1873, in quar- 
terly payments, on the 1st of April, July, 
and October, and on the 31st of December, 
1873, with the right to re-buy at the end of 
1873, as provided in the bond, leaving the 
real truth of the amount of the rent (it being 
a point in dispute whether the true yearly 
rent was eight thousand dollars or ten thou- 
sand dollars) for 1872 and 1873, as well as 
whether the transaction of September. 1871, 
was a mortgage or sale— the question of 
usui-y and other questions made to be finally 
settled by the jury on the trial Judgment 
reversed with instructions." Spence v. Stead- 
man (1S73) 49 Ga. 133. • 

As the legal effect of the lease from Spence 
& Porter to Steadman was discussed, it is, 
perhaps, due to the counsel on both sides 
that a synopsis of it be given, as a matter of 
illustration rather than a proof of fact: 
Steadman is to hold the described property 
for the term of one year, commencing from 
the 1st of JanuaiT, 1872, and to continue to 
1st of January, 1873, he to pay the annual 
rent of ten thousand dollars, payable at the 
expiration of every quarter, for which he 
gave his notes each for two thousand five 
hundred dollax-s; lessors bind themselves to 
continue and extend said lease to 1st of Jan- 
uaiT, 1874, provided he comply with certain 
obligations' "hereinbefore and hereinafter" 
set forth, and the full payment on the 1st 
of January, 1873, of the ten thousand dollars; 
and if. he also then pay fifty thousand dol- 
lars he is to receive from the lessors a clear 
title to the pToperty; and if this lease con- 
tinue to the 1st of January, 1874, and he, on 
or before that day, pay ten thousand dollars 
rent, and an additional fifty thousand dol- 
lai-s, he is to receive from them a clear title 
to the whole propei-ty. And Steadman cov- 
enants to insure from fire in a responsible 
company, at his own expense, the machinery 
and buildings; and to do the necessary re- 
pairs at his own cost But should he fail or 
refuse to comply with the terms of the lease, 
at the end of the first year, then he is to 
give immediate possession, without demand. 



And should the terms be complied with the 
first year and not the second— if lease ex- 
tended—he binds himself, likewise, to yield 
immediate possession to the lessors. 

The decision of the supreme court, revers- 
ing the ruling of the superior court and giv- 
ing it instructions, was invoked by the as- 
signee in his petition and in his Argument 
to sustain his cause; while Spence & Porter, 
in their response, relied on the lease from 
them to Steadman; also on their answer to 
the bill filed by him against them in the state 
court, and inter alia, on the state law, as 
found in the Code (already cited), which con- 
fers on a lessor, or owner, the right to re- 
, move his tenant, who is holding over, and to 
re-enter the claimed premises. And they 
claimed that this local right was saved to 
them notwithstanding such tenant or lessee 
may have* gone into bankmptcy (under the 
act of the congress of the United States, 
passed March 2, 1867), anterior to the ter- 
mination of his lease, or the forfeiture of his 
term, and anterior, too, to the appointment 
of. the assignee. Besides, that although they 
relied on the answer to the bill and the lease, 
yet they did not ask to go behind the opinion 
of the supreme court. Further, that the 
right to re-enter accrued to them by reason 
of the non-payment of the quarter's rent due 
and owing to them on the 1st of April, 1873, 
so they had a right to remove Steadman 
who— although he had become a bankrupt on 
the 22d of March- was nevertheless their 
tenant holding over, when they removed him 
by state process, on the loth of April. Their 
learned counsel further insisted that no act 
which they had done could make them guilty 
of a contempt, for neither order or writ of 
injunction ever was issued fi*om this court to 
restrain them; nor had any wiit gone forth 
commanding them to answer an action at 
law. And if the assignee had any injury to 
complain of he had mistaken his remedy. 
While replying to the argument of Mr. Bleck- 
ley, Mr. Akerman expressed a willingness 
to rest his side of the case on the construc- 
tion placed on the lease by the supreme court 
of Georgia; or to abide by such interpreta- 
tion as might be given to it by the federal 
court,— submitting that should this court take 
the lease itself as a guide, whether, as Stead- 
man had complied with the terms of the 
lease for the first year and entered on the 
second, there could be such a breach of the 
terms of the lease (for instance by the non- 
payment of rent, on the 1st of April, 1873), 
as would Tvork a forfeiture before the 1st of 
January, 1874. As to whether there really 
was a forfeiture of the lease, on the 1st of 
April last, or that there could be none until 
the 1st of January, 1874, is a matter which, 
from the view I entertain of the controve.rsy 
between the assignee and the defendants, 
may be laid aside. But if it were essential- 
ly necessary for me to consider the question, 
and an-ive at an opposite conclusion, I should 
do so with, that distrust which I feel would 
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not be unbecoming in a single judge "when 
differius from a court so eminent as tlie su- 
preme court of Georgia. 

Earnest discussion Tvas liad as to wlietlier 
Steadman performed his covenant to insure. 
But this has not become a point for decision, 
as Spence & Porter based their right to re-en- 
ter because of the non-payment of rent. And 
I thinlv the language of the supreme court of 
tlie state, when nicely weighed, indicates that 
this covenant was not broken when tlie deci- 
sion was made on the 2oth of Febniary, 1S73. 
The learned judge who pronounced the opin- 
ion said: "Provided he keep the property in- 
sured, as agreed upon and promptly pay," etc. 
From the hour Steadman filed his petition in 
bankruptcy iie was divested of his estate, rear 
and personal, in possession or in action; and 
the estate being ajjisets for the payment of his 
debts it must, by operation of the banlaiipt 
law, be eousidered in custodia legis. as fully, 
indeed, as if the court- liad tlie prebensory 
power over it. Intermediate, the filing of the 
petition and the appointment of and convey- 
ance of the estate to the assignee, it istliejdu- 
ty of tlie bankruijt to protect and preserve the 
estate for the benefit of bis creditors; and if 
be have warning that it is threatened with in- 
vasion by strong hand, or he has knowledge of 
impending danger from local process, he may 
apply to the bankrupt court for such appre- 
liensive remedy as may a^'ert the approaching 
wrong; so he may, I apprehend, institute ac- 
tions for any trespass to, or eloinment of the 
estate, when committed before the assignee 
has quahfied {if the estate remain in his care); 
and he may do so whether he be specially des- 
ignated to collect, preserve and utilize the es- 
tate or not. It is a power incident to his trust, 
and the assignee may afterwards come in and 
be made plaintiff, for the rights of the credit- 
ors—so far as they affect the title or interest 
which the banlvrupt had in the property at 
the lime he filed liis petition— are, by relation 
to that time, vested in the assignee. 

I am not unaware of the doubts entertained 
by many, of bis authority to bring actions at 
law in the bankrupt court, uader the circum- 
stances instanced. It has been held (Jones 
V. Leach [Case Xo. 7,475]; In re Bowie [Id. 
1,728], and often by this court) that be may 
Iiave an injunction to stay proceedings, which 
might prove injurious to the intere.'its of par- 
ties concerned in the distribution of the estate. 
.\nd I have heard no sound reason advanced 
why, when the claim or demand is a legal one, 
he cannot bring an action at law in the bank- 
lupt couil as well as file a petition or bill on 
the eipiity side of the same court, when the 
remedy lie seeks is of an equitable nature. 
Before the apiiointmeut of the assignee, the 
bankrupt is tlie custodian of the estiite (un- 
less the court order it into other hands), and 
his* fiduciary relation to the general creditois 
requh-es affirmative care on his part, to gather 
up, guard and preserve the estate until it is 
conveyed to the assignee. His trust resembles 
the office of a tempoitiry administrator under 



the laws of this state, or of an administrator 
ad colligendum whose duty is to collect and 
keep the estate of the deeeasetl until an ad- 
ministi-ator is appointed. Code, § 2450; Ven- 
tress V. Smith, 10 Pet. [35 U. S.] 167. 

From the very act of banliruptcy the as- 
signee has, by relation, the interest of the 
bankrupt in the estate; and the privity of con- 
tract between the bankrupt and his creditors 
being from that time transferred to the as- 
signee, he has the same right, in my judgment, 
as an administrator who has a property from 
the death of the intestate, and may declare 
generally ut de bonis suis pi-opriis. Mr. ,ltis- 
tice Bradley, in Goddard v. AVeaver [Case No. 
5,495], so succinctly and clearly states wliat 
interests vest in tlie assignee, that I will <iuote 
his own words: "The assignee of a bankrupt 
is not the assignee of his creditors, nor of all 
the judgments, executions, liens and mortgages 
outstanding against his property. He takes 
only the bankiaipt's interest in property, nor 
has he right, title, or interest which other par- 
ties have tlierein; nor any control over the 
same, further than is given expressly by the 
bankrupt act as auxiliai-y for the presei-\-ation 
of the bankrupt's interest for the benefit of 
bis general creditors." Unwillingness to ac- 
cumulate details, has compelled me to omit 
adverting to some of tlie views presented by 
each of the learned counsel. But as the ar- 
guments were, from the various matters which 
sprung up, in some degree discursive,— thougli 
pointing toward the main controversy,— I 
thought' it due to them to dwell somewhat on 
the way before passing to the cardinal question 
in issue. 

I will compress into a single sentence much 
of the scattered preceding data. Steadman 
was adjudged a bauknipt on the 22d of March, 
1873; on the 27tli he was appointed to super- 
intend the running of the mills, etc., until the 
appointment of an assignee; on the 15th of 
April he was expelled from the premises, by 
the sheriff, and Spence & Porter put in posses- 
sion; on the 20tli of April the assignee was ap- 
pointed by the judge, and on the 3d of ilay 
he demanded of Spence & Porter the posses- 
sion of the lands, tenements, etc., described in 
bis petition (of which I have given a summa- 
ly), filed in tliis court on the Otli of ilay last. 
They refused to answer the demand, and still 
hold possession. At the imsuecessful meeting 
of the creditors, on the 12th of April, they 
were present and proved debts before the reg- 
ister. The couit has .no information whether 
the bankrupt had any knowledge, or notice 
whatever, of an intention to remove him. But, 
suppose he had notice,- -timely notice,— and did 
not make application to this court for prevent- 
ive process; or, if he was clothed Avith au- 
thority by the fair intendment of the bankrupt 
act, to institute proceedings at law against 
those who liad dispossessed him. and he did 
not avail himself of a remedy, does either of 
these negative misprisions justify or excuse 
the conduct of Spence & Porter? I will en- 
deavor to answer. 
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Woods, J., in McCan v, Norton [Case No. 
S,077J, decided in tlie United States circuit 
court, at New Orleans, November term, 1871, 
after quoting tlie first section of tlie banlt- 
rupt act, said: "The exercise of tlie powers 
thus broadly conferred upon the bankrupt 
court, is inconsistent with the exercise of 
the same powers in any degree by a state 
court." In Re Vogel [Case No. 16,983], Vo- 
gel filed his petition, and returned in the in- 
ventory a stock in trade at his store of 
about eight thousand five hundred dollars; 
he surrendered to the register, and was ad- 
judged a bankrupt. Several mercantile 
fimis brought actions of replevin for the 
goods, in state courts, each writ alleging 
that Vogel had fraudulently obtained the 
goods by color of piu-chase; that no title 
passed to him, and that they claimed the 
goods, as owners. The sheriff removed the 
goods from the store, and delivered them to 
the several plaintiffs in the replevin suits. 
Subsequently the assignee was appointed 
.and demanded the goods of them; all re- 
fused to surrender the property. He then 
filed a petition in the bankrupt court, stat- 
ing the facts, and praying that the parties 
be directed to deliver to him the property 
so taken and received by them, or that at- 
tachments for contempt issue against them 
severally, for taking the property from the 
possession and control of the court. They 
answered that they owned the goods, and 
that they never were the property of the 
bankrupt. Blatchford, X, pronounced an 
able opinion on the questions involved, and 
ordered that the goods be delivered to the 
assignee; or, if sold by them, then that they 
pay the several values of the goods to him, 
or, in default, attachments for contempt 
would issue. This case came before Mr. 
.Justice Nelson for review, and the decision 
of Blatchford, .T., was affirmed. In the ease 
of Freeman v. Howe, 24 How. [G5 U. S.] 450, 
the United States marshal had levied a pro- 
cess of attachment upon property belonging 
to a party not named in the^writ. The 
owner brought an action of replevin in a 
state court, and the sheriff seized the prop- 
erty in the hands of the marshal, and de- 
livered it to the owner. But the supreme 
court of the United States held that the 
rightful owner could not receive possession 
of it by state process. In the recent case 
of Buck V. Colbrath, 3 Wall. [70 U. S.] 334, 
—a case in almost every feature like Free- 
man V. Howe [supra], — the court said, that 
whenever property is in the custody of the 
court, and under its control for the time be- 
ing, "no other court has a right to interfere 
with the possession, unless it be some court 
which may have a supervisory control over 
the court whose process has first taken pos- 
session, or some superior jurisdiction in the 
premises." 

To compel an equal distribution of the es- 
tate of the bankrupt among all his creditors 
is the policy and aim of the bankrupt law. 



Therefore, to permit one creditor to obtain 
an advantage over other creditors, would not 
only i)rovoke unseemly contests, bxit would 
be a fraud upon the very law itself; and, 
doubtless, it was to prevent this very strug- 
gle for precedence, that the law gives the 
title of the assignee a relation back to the 
act of bankruptcy,— the filing of the peti- 
tion. Steadman became a bankrupt on the 
•J2d of Mnreh, and on the 15th of April, 
Spence & Porter caused the warrant of the 
state magistrate to be executed, by putting 
him out and themselves in. These acts 
were done ten or eleven days prior to the 
appointment of the assignee. With these 
facts, and the authorities cited before the 
mind, how can it be said that the execution 
of the process withdrew the property from 
the custody of this court, and gave a right- 
ful possession to Spence & Porter? But it 
was urged, on their part, that the condition 
in the lease being broken by Steadman, on 
the 1st of April, 1873, the estate reverted to 
them on their i"e-entry on the 15th of April, 
under a state process; that notwithstand- 
ing he was a declared bankrupt at the time 
of the re-entry, he, nevertheless, continued 
their tenant— tenant at sufferance — until 
they remcjA'ed him. The ax'gument cannot 
be defended, for whatever estate he had in 
the premises on the 22d of March (and the 
lease was then current), passed absolutely 
into the custody of the law and under the 
control of the bankrupt court Suppose 
there were a condition annexed to a lease 
that the terms shall be void on the bank- 
ruptcy of the lessee, and that the lessor 
may re-enter for the breach, and the lessee 
files his petition in the bankrupt court un- 
der the act of March 2, 1SG7, and avers, in 
his inventory or schedule, that the very 
premises so leased are in his possession and 
enjoyment; and, though he might be mis- 
taken in his tenure, or believe that the con- 
dition was illegal or contrary to public pol- 
icy, or he may contemplate a fraud, still the 
lessor could not evict him and regain the pos- 
session by state process; he must seek his 
remedy in the national court. It may be 
said to be a hardsliip to compel the lessor, 
in sucli a case, to pursue his right in a fed- 
eral, instead of a state court, when the end 
might be obtained as Avell in the latter, as 
in the former tribunal. But congress must 
possess the choice of means and nuist be 
empowered to use any means which are in 
fact conducive to the exercise of a power 
granted by the constitution, for example, 
"to establish uniform laws on the subject 
of bankruptcies throughout the United 
States." Const, art. 1, § '5. At tlie time 
Steadman was dispossessed of the posses- 
sion of the property it was in the custody 
of this court, and any interference with it, 
Tinless by the permission of this court, was 
a contempt of its authority, and I so decide. 
Therefore, the said David W. Spence and 
Oliver S. Porter, must, within twenty days 
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from the entiy of an order on this decision, 
deliver to the assijniee the identical lands 
and tenements, and all other property and 
effects of every kind and description so tak- 
en. In default thereof, attachments must 
issue as prayed for. 
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STEADMAN v. CASWELL et al. 

[2 Hask. 375.] i 

District Court, D. Maine. Jan., 1880. 

BaSKKUPTCY — COXVEYAXCE — VALIDITY — TiTLE IN 
TltUST. 

1. A conveyance by a bankrupt within, one 
month of his bankruptcy proceeslings, of real 
and personal property that he had previously 
sold, received pay for and surrendered to the 
purchaser, but had not conveyed, in the absence 
of fraud, is valid. 

2. The title to such property is held in trust 
for the purchaser, and the bankrupt's convey- 
ance of the same after he became insolvent, and 
knew it. is not fraud of the bankrupt act [of 
1867 (14 Stat. 517)]. 

In equity. Bill by the assignee in bank- 
ruptcy of Samuel B. Scribner, against him 
and his mother and sister, seeking tp annul 
a conveyance by the bankrupt to his mother 
and sister of his distributive share in his 
father's estate, made within one month of 
his bankruptcy proceedings as a fi^udulent 
preference and a conveyance made in fraud 
of the bankrupt act. The defendants sever- 
ally answered that, in 1873 and '74, the bank- 
rupt having sold his distributive share in his 
father's estate, consisting of real and person- 
al property, to his mother and sister, then re- 
ceived payment for the same, at which time 
they took and afterwards kept the possession 
thereof; and that his deed to them of the 
same made September 12, 1877, to perfect 
their equitable title, and within one month 
of the time when he filed his petition to be 
adjudged a bankrupt on October 2, 1877, was 
not void under the bankrupt law. 

George F. Holmes and Almon A. Strout, 
for orators. 
H. S. and H. C. B. Reade, for respondents. 

FOX, District Judge. After perusing the 
entire testimony a second time, I have been 
brought to the conclusion that, in 1873 and 
1874, the respondents, Abby M. Caswell and 
Betsey Scribner paid to Samuel B. Scribner 
the sum of ?1100 in full for his interest in all 
the estate, real and personal, of his father 
at his decease. 

From the time of such payment, Samuel 
B. Sciibner held the title to the property 
in trust for the mother and sister; and, al- 
though he was insolvent at the time of the 
conveyance and was undoubtedly aware of 
his condition at that time, he was justified, 
under the banknipt act, in perfecting his con- 
tract with his mother and sister, and con- 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



veying to them the legal title to the property 
that they had previously purchased. 

The assignee is not in a condition to ques- 
tion such a conveyance, although made less 
than a month before proceedings in bankrupt- 
cy were instituted. The result therefore is, 
bill dismissed without costs. 



STEAMBOAT. 

[NOTE. Cases cited under this title will be 
found arranged in alphabetical onier under the 
names of the vessels: e. g. "T'he Steamboat C. 
Vanderbilt. See C. Vanderbilt."] 
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STEAM CUTTER CO. v. SHELDON et al. 

[10 Blatchf. 1; 5 Fish. Pat. Cas. 477.] i 

Circuit Court, D, Vermont. March 25. 1872. 

Patents — License — Right to Maxufactuue and 
Use — Repaiks — Term of Patent — iNFJtiNOE- 
MENT — Damages — Pkofits — Abasuonment — 1n- 

JCNCTIOX. 

1. "W., the patentee of a machine for quar- 
rying stone, assigned his patent to C. Before 
that, W. had made a written agreement with 
S., transferring to S., and 'his assigns, "the 
right to use the patented invention, to the ex- 
tent of one macliine," in the quarry of S., "and 
in no other place," to the full end of the term 
of the patent, and further agreeing, that S. 
should have the privilege of using additional 
machines, in such quarry, and not elsewhere, 
on making certain specified gross payments to 
AV. The agreement further provided, that AV. 
should superintend the construction of at least 
one machine, and be compensated therefor by 
S., for days' labor, S. to pay for construct- 
ing the machine. One machine was built, and 
paid for by S., and put to work in the quarry 
of S. S. used it for a time and then ceased, 
for more than two years, to use it, but, during 
the interval, repaired it. During the same in- 
terval, it was used by R., in a different quarry, 
with the knowledge of S. Afterwards, S. put 
into use, in his quarry, five taehines got up by 
one L. C. notified S. tliat the machines of L. 
infringed the patent of W. S. had taken from 
L. an agreement by L. to defend the ma- 
chines of L. against claims under the pat- 
ent of W. S., after this suit was brought, ten- 
dered to C.^and to W. money, as and for the 
payment for the right to use five additional 
machines, under the agreement with W. Held, 
that S. acquired, by the agreement with W., 
the right to manufacture, as well as the right 
to use, the machines mentioned in it, subject 
to its conditions. 

[Cited in Steam Stone Cutter Co. v. Short- 
sleeves, Case No. 13,334; Porter Needle 
Co. V. National Needle Co., 17 Fed. 538.] 

2. S. acquired the right to repair and rebuild 
the one machine, so as to have and keep in use 
one machine, in his quarry, during the life 
of the patent 

[Cited in Wooster v. Sidenberg, Case No. 18,- 
039.] 

3. S. was liable for the profits from the use 
of the one machine by R.. and for the dam- 
ages thereby sustained by G. 

4. S. did not forfeit his rights in respect to 
the one machine, by allowing it to be used by 
R., in another quarry. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission.] 
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5. S. was a naked infringer in using the five 
machines of I/., and conld not defeat the xiglit 
of C. to recover in this suit, in respect of such 
use, by the tender above mentioned. 

6. S. had abandoned and forfeited all right, 
under the agreement with "W., in respect of 
any additional machines, beyond the one ma- 
chine. 

T. S. must be enjoined from, using any but 
the one machine first put into use, and be de- 
creed to pay air profits made by him by the 
use of the five machines, or by the use of the 
one machine by R., and all damages sustained 
by C. from both of such users. 

[This was a bill in equity by the Steam 
Stone Cutter Company against Charles Shel- 
don and others for the infringement of let- 
ters patent No. 40,584, granted to G. J. Ward- 
well, November 10, 1863; reissued October 
10, 1865, Nos. 2,0S7 and 2,0S8.] 

[Final bearing on pleadings and proofs.] 

Chauncey Smith and John Prout, for plain- 
tiffs. 

Edward J. Phelps and James N. Edminster, 
for defendants. 

WOODRUFF, Circuit Judge. This is a suit 
in equity brought to restrain the defendants 
from infringing ceitain patents, for a stone 
channelling machine, and machinery for cut- 
ting and quarrying stone and marble, issued 
to George J. Wardwell, patentee, and reissues 
granted to the complainants, MS' assignees, 
and praying for a discovery and an account 
of the gains and profits accrued to the de- 
fendants from alleged past infringements, 
and for damages. Although the answer of 
the defendants put in issue the novelty of 
the alleged inventions and the exclusive title 
of the complainants, and denied that the 
alleged infringing machines used by them 
(which were made by the Windsor Manufac- 
turing Company, and were called Lamson 
machines) were a violation of the rights of 
the complainants, and some testimony was 
comprised in the proofs, bearing on those 
questions, neither of these denials was in- 
sisted upon when the cause was brought to a 
hearing. The decision of this court in Steam 
Cutter Co. v. Windsor Manuf'g Co. [Case No. 
13.332], which affirmed the validity of the 
patents, and that the like machine were in- 
fringements, was accepted by the defendants' 
counsel, and the defence was rested solely on 
the agreement made by the defendants, on 
the 1st of June, 1SG4, with the patentee, 
Wardwell, to be presently mentioned, and the 
acts and rights of the defendants under that 
agreement. 

This agreement was made before the as- 
signment by Wardwell to the complainants, 
and it recited, that Wardwell had obtained 
letters patent for certain improvements in 
machines for cutting stone, and that Shel- 
dons & Slason were desirous of obtaining an 
interest therein; and the agreement witness- 
ed, that, in consideration of one thousand 
dollars paid by the defendants, the said 
Wardwell assigned, transferred, and set over 



to the said Sheldons & Slason, their heirs, 
executoi-s and assigns, "the right to use the 
said patented invention, to the extent of one- 
machine, in their quarries at West Rutland* 
and in no other place or places, * * * thc- 
same to be had and held by the said Sheldons 
& Slason, for their use and behoof and for- 
the use and behoof of their heirs, executors- 
and assigns, to the fuU end of the term! 
for which said letters patent are or may T>e- 
granted." Wardwell further agreed, that the 
said Sheldons & Slason, their heirs, &c.,. 
should have the privilege of using all im- 
provements that he might add to said patent- 
ed machine, the same to be applied and used 
on the said machine, in their quarries at 
West Rutland, and in no other place oi*- 
places. The instrument then provided- 
"And I further agree to and with the said 
Sheldons & Slason, their heirs, executors and 
assigns, that they shall have the privilege of 
using additional machines, upon the condi- 
tions hereinafter mentioned, to wit, one addi- 
tional machine upon the payment of two- 
hundred and fifty dollars, a second addi- 
tional machine upon the payment of twO' 
hundred dollara, a third additional machine- 
upon the payment of one hundred and fifty- 
dollars, a fourth additional machine upon 
the payment of one hundred dollars, a fifth- 
additional machine upon the payment of fifty 
dollars, and, upon the further payment of fif- 
ty dollars, any number of machines more 
than six; all of the above machines to be' 
used on the quarry property now owned by 
the said Sheldons & Slason, at said West Rut- 
land, and in no other place or places. I fur- 
ther agree to and with the said Sheldons &• 
Slason, their lieii-s, executoi"S and assigns, 
that they shall have the privilege of using, 
on the above-named machines, all the im- 
provements that I, George J, Wardwell, may" 
add to said patented machine." Immediately 
before the execution of the foregoing, and in. 
pursuance of the negotiation which followed', 
the perusal thereof by the defendants, and 
at their instance and requirement, the follow- 
ing supplemental agreement was prepared, 
and the two were simultaneously delivered,, 
that is to say: "Whereas, I have this day 
sold Sheldons & Slason the right to use ma- 
chines for cutting stone upon their quarries, ' 
now opened or hereafter to be opened upon? 
their quarry property in West Rutland— for 
full explanation, see sale of right, as execut- 
ed this day— and it is further understood,, 
that I am to superintend the construction of 
at least one of the machines, in the best man- 
ner and in the cheapest possible way, the* 
said Sheldons & Slason to pay for construc- 
tion of same. I further agree to attend to 
starting of the machine upon their nortli 
quarry, so called, superintending the same' 
until fairly and successfully at work, S. & S. 
to pay my board while attending to the same, 
and, also, a fair compensation per day, for 
each day's labor." The one thousand dol- 
lars^ stipulated in the agi-eement was paid by. 
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the defendants, and, immediately tliereafter, 
Wardwell recommended tlie procurement of 
the fii-st maeliine at a machine shop in St. 
J'ohnsburj% with the proprietors of which he 
had previously had some negotiations in re- 
lation to the construction of machines, and 
SI stipulation as to the terms on which they 
would build them. A machine was there 
built, the bill therefor was rendered by the 
machinist to Wardwell, the bill was paid by 
the defendants, and the machine was put in 
■operation at the defendants' quarry in the 
fall of 1864 or the spring of 1865, the de- 
fendants, through ^^'ardw^ell, procuring from 
Boston an engine wherewith to operate the 
machine. It was used for a short time, in 
•<'Utting one cut or channel of about forty 
feet in length, aud was then removed by the 
Klefendants, under a conviction, that, in that 
<iuarry, it could not be used to advantage, 
.■and it was not again used by them until the 
.summer or fall of 1867, but repairs were 
made, and some new parts were substituted 
for old. During the year 1866, or in that year 
iind early in 1867, as ai>peared in evidence, 
this machine was used, in a neighboring 
■<iuarry, by the Riitland aiarble Company, 
but, except by the fact of such use, and that 
the firm was aware of that fact, it did not 
sippear that it was by the consent of the de- 
fendants, nor did it appear that they received 
=iny compensation therefoi*. " ileantime, 
Ebenezer G. Lamson. (clainnng to be the in- 
ventor,) and the AYindsor Manufacturing 
■Company, had begun, and were carrying on, 
the manufacture of the infringing machines. 
<'alled, in the litigation, the Lamson machines, 
*ind, in the summer or fall of 1867, and there- 
at fter, the defendants piu'chased, and put in 
operation, in their quan-ies, five of such ma- 
<-hines. Tliey were, at or about the same 
time, notified, on behalf of the complainants, 
that such machines were infringements of 
the Wardwell patents. They were forbidden 
to use them, and were apprised that the com- 
plainants would institute legal proceedings, 
to restrain any wilfiil and persistent violation 
of their rights xmder the said patents, and to 
recover damages therefor. To meet the ex- 
igency thus suggested, the defendants had 
-,aready fortified themselves, by taking from 
the said Lamson and the Windsor Manufac- 
turing Company, contemporaneously with 
their pxirchase, a special agreement, by which 
the parties last named agreed to defend the 
machine and apparatus sold by them, and 
fully protect the said Sheldons & Slason in 
the use and enjoyment of all so b.v them pur- 
■chased, and, in ease of any litigation involving 
the said Sheldons & Slason for such use, to 
iissume the litigation, and pay all damages 
-smd costs to which Sheldons & Slason might 
1)6 siibjected, and save them whole aud harm- 
less, and, in ease of final adjudication 
■against the right, then to take back the ma- 
chines and riglits gi-auted, and repay the 
consideration, or so much thereof as shoxdd 
be just, equitable and sufiicient to make them 



whole in the premises. Thus fortified, the 
defendants, disregarding the notice from the 
complainants, persisted in the use of the 
Lamson machines. The complainants prose- 
cuted their suit against Lamson and the 
Windsor Manufacturing Company, and, in 
November, 1870, commenced this suit against 
the defendants. Before putting in their an- 
swer, the defendants, having heard of the 
decision in the suit against their vendors, on 
the 9th of December 1870, tendered, uncon- 
ditionally, to the complainants, and also to 
the said Wardwell, the sum of nine Imndred 
dollars, "on account of their contract with 
tlie said Wardwell," which tender is set up, 
in the answer, as covering the amount which, 
by the terms of the agreement above stated, 
the defendants were to pay to entitle them to 
the use of live additional machines, and, also, 
interest thereon from the time such use was 
begun. 

Upon these facts, the claims of the parties 
arise, which were urged on the hearing, if 
tliere are any otliers which seem to us mate- 
rial, they will be adverted to in disposing of 
the ease. The complainants insist, that tin- 
agreement between Wardwell and the defend- 
ants conferred upon the latter only the right 
to use the Wardwell machine and the im- 
provements he might make thereon; that sucli 
right to use was separate aud distinct from 
the right to construct the machine for the 
purpose of use, and the agreement did not in- 
clude the latter; thac the defendants, there- 
fore, could not procure machines (even 
though they had paid the money mentioned 
in the agreement; except from the patentee, 
or his assigns, or from some person author- 
ized by him or them to construct machines; 
that the payment of the sums specified was a 
condition precedent to the right of the de- 
fendants to use any other than the first ma- 
chine, which was manufactiu-ed under the 
superintendence of Wardwell; that the de- 
fendants, having paid for that first machine, 
had the right to use that, but had no right 
themselves to repair it, or to rebuild it by 
substituting new parts thereof; that, hence, 
in respect of the five machines purchased 
from the Windsor Manufacturing Company, 
the defendants are liable as tort-feasors, in- 
fringing the rights of the complainants, on 
two grounds— first, that they had no right to 
make, or procure to be made, any machines, 
except by the complainants, or by their con- 
sent or license— and. second, that, the.v not 
having performed the condition precedent, by 
the payment of tlie sums stipulated, they had 
no rigiit to use the additional machines, by 
whomsoever made; that, in respect of the 
first machine, they are. now infringers, be- 
cause, first, they have repaired and partially 
i-ebuilt it, and, second, they have suffered it 
to be used outside of their quarry, and have 
so forfeited the license conferred by the 
agreement; aud, finally, that the conduct of 
the defendants, as shown hy the evidence, es- 
tablishes an abandonment of the agreement. 
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ami a forfeiture of all riglits under it, in such 
wise, that it constitutes no defence to this 
suit, and the defendants could not, bj^ the 
tender which they made, reinstate themselves 
in the position they once held under the 
agreement. The defendants maintain the 
contrary of most of these propositions, and in- 
sist, that the agreement gave t^em the right 
to make, or cause to be made, any machines, 
when or where they saw fit; that it gave 
them the right to repair, and, if necessary, re- 
build, the machine which Avas constructed un- 
der the superintendence of "Wardwell, and 
first put in use; that, although the agreement 
imported that, before such making and use 
of the additional machines, they should pay 
the sums specified therefor, a court of equity 
should not regard them as having forfeited 
their right, and subject them to accountabil- 
ity as tort-feasors, but, on payment of the 
jfmount stipulated, as already tendered, with 
the interest from the time when it ought to 
have been paid, should regard them as having 
made the complainants whole In the matter, 
and as, therefore, exonerated from further 
liability; that tlie use of the one machine, by 
the Rutland Marble Company, though not 
warranted by the terms of the agreement, 
was not the act of the defendants; that, al- 
though the marble company may be liable 
therefor, the defendants are not; and, espe- 
cially, that such use could not operate to de- 
stroy the right of the defendants to use that 
machine or the otliers. 

Our conclusions upon the case are as fol- 
lows: 

1. We think it clear, that the right confer- 
I'cd upon the defendants, subject tQ the con- 
ditions of the agreement, was a right to cou- 
sti'uctand xise the machines therein mention- 
ed. True, tlie patent granted to an inventor 
confers upon him the right to make, to use, 
and to vend to others to be used; and it is 
possible for him, in granting to others a share 
in his exclusive right, to limit the privilege 
granted, as he may see fit, and it is, there- 
fore, possible for him to keep these privileges 
distinct, If he can find persons willing to 
pay for one without the right to enjoy either 
of tlie others. Each ease, however, must be 
judged of as well by the terms of the grant 
of pi'ivilege, as, also, by the situation of the 
parties or the circumstances under which they 
act. W'ilson v. Stolley [Case No. 17,S39]. If a 
paitj' engaged exclusively in the construction 
of machines of various kinds, for sale to oth- 
ers, were to receive a license to manufacture 
a patented machine, for a consideration pres- 
ently paid to the patentee, a construction 
which would deny him all opportunity to 
make the privilege ol any value, forbidding 
his sale of the machines when manufactured, 
should be vei-y clearly imported by the li- 
cense, or the court would hold that the par- 
ties meant that he should derive some benefit 
from the license, and not be left thereafter 
wholly dependent on the will of the patentee. 
On the other hand, ivheu the patentee, hav- 



ing made machines, sells one with the right 
to use the same, his grant may, witli pro- 
priety, be limited to the particular machine 
sold; and it is, also, clear, that such a sale 
would (unless limited in terms, or by special 
circumstances) impoi-t the right to use, al- 
though not so expressed. So, a sale of a pat- 
ented invention to a dealer, not for use, but 
for sale to others, would carry with it the 
right, in the ultimate purchaser, to use the 
machine sold. Limitations in respect to ter- 
ritorial limits, extent of use, and the like, may 
be, and, in general are, provided by express 
terms or stipulations. 

In the present case, it appears, by the evi- 
dence, that Wardwell, the patentee, was 
struggling with a comparatively untried in- 
vention, anxious to bring it into use. The 
defendants were proprietors of quarries, en- 
gaged largely in business, and their example 
and their recommendation would be of great 
sei-vice in bringing his expensive machine be- 
fore the public, and, if it proved valuable, 
into reputation. To secure this advantage, 
Wardwell, reciting that the defendants were 
desious of "obtaining an interest" in his let- 
ters patent, in consideration of one thousand 
dollars paid by them, assigned and sold to 
them, and their heirs, executors and assigns, 
the right to use "said patented invention," to 
the extent of one machine. Were there noth- 
ing more in the agreement or its contempo- 
raneous supplement, we should say, that these 
terms imported a grant of the right to the 
whole benefit of what was secured to Ward- 
well by the patent, to the extent of one ma- 
chine. Subsequent words limited the use. to 
their quarries. But, within those quarries, 
they could, to that extent, \ise the invention, 
and, to be used within those quarries, they 
could sell and assign it, or vend it to others 
to be used. The defendants did not suppose 
—Wardwell could not have supposed— that he 
still retained a control over the interest which 
the defendants sought to acquire, which 
would render it necessary for the defendants 
to pay him further for one of the privileges 
secured to him by the letters patent, before 
they could make their purchase available for 
any purpose. They both supposed that this 
transaction was the direct and immediate 
means of biinging his invention into imijor- 
tant use. The letter of the defendants, -writ- 
ten shortly afterwards, at the request of Col. 
Nichols, who was in some manner interested 
in the patent, wherein they say: "We have 
had one machine made, and paid one thousand 
dollars for the right to use it, and intend to 
get other machines as fast as we can," in- 
dicates this construction of the agreement, 
most cleai'ly. But, the supplemental agree- 
ment makes this quite plain. In that, Ward- 
well, at the instance of the defendants, as is 
obvious from the tenor of the agreement it- 
self, and as is expressly proved, in order to 
enable Sheldons & Slason to procure the (rae 
machine, agreed to superintend its construc- 
tion and attend to starting it, superintending 
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the same until fairly ana snceessfully at 
work, they paying for its construction, pay- 
ing his board, and a fair compensation, per 
day, for each day's labor. If it were othei*- 
wise doubtful, it is plain, that, under this 
agreement, the defendants could have requir- 
ed him to superintend that construction on 
their own premises, by their own machinist, 
or at any other machine-shop which they 
might designate. He was to be paid no fur- 
ther royalty or license fee, nothing for any 
supposed exclusive right to manufacture, but 
only for his days' labor, as a mechanic. His 
skill was put at their sei'vice, for the con- 
struction of the machine in the best manner, 
and at the smallest cost, and that alone the 
defendants were to pay. We think, there- 
fore, the claim that the defendants did not 
acquire the right, (subject to the other condi- 
tions of the contract,) to make the machines 
themselves, or employ others to make them, 
is not well founded. All that has been said 
applies as well to the additional machines, ex- 
cept that the defendants did not bind Ward- 
well to superintend their construction. The 
gradually diminishing scale of prices for the 
privileges granted, adopted to induce the de- 
fendants to bring the machines into large use, 
tends in the same direction as other circum- 
stances above adverted to. 

If it were necessary, we might, on the au- 
thority of Woodworth v. Cook [Case No. IS.- 
011], and cases therein cited, go further, and 
say, that it is established, by other proofs, 
to our satisfaction, that it was the intention 
of the parties that the defendants should 
have the right to make, or procure to be made, 
the machines which they obtained the right 
to use, and that, if this does not sufficiently 
appear by the language of the instruments, 
then the omission in this respect was a plain 
mistake. The instrument does not, in that 
case, express the actual agreement; and, al- 
though no cross bill has been filed, to reform 
the contract, such facts may be used as a 
defence to the suit; and, as it is shown that 
Wardwell is not only a stockholder, but one 
of the trustees of the complainants, and their 
superintendent of construction, it is not clear 
that the complainants can assert that they 
are bona fide purchasers, without notice of 
the agreement with the defendants, who were 
already in the possession and use of one of 
the machines, so as to deprive the defendants 
of such defence. But, our conclusion, found- 
ed upon the considerations before stated, ren- 
ders it unnecessary to place the decision up- 
on this ground. 

2. We think it no less clear, that the agree- 
ment conferred the right to repair, and. if 
necessaiy, to rebuild, the first machine, made, 
i)aid for and put to use in the quarry. The 
grant was not a sale of a particular machine, 
or a license to use a particular machine, but, 
it Tvas an assignment of the right to use the 
patented invention, to the extent of one ma- 
chine; and this right was "to be held and 
enjoyed by the defendants, their heirfe, ex- 



ecutors and assigns, to the full end of the 
term of the patent." During all that time 
they might have and keep in use one ma- 
chine. Number of machines in use was the 
subject of limitation, but it was to be per- 
mitted for the full term. Extent of use was 
the subject of declaration defined by the 
agreement, but that extent of use was to con- 
tinue through the period. Whatever was nec- 
essary to the enjoyment of that use, to the 
extent or limit of one machine during the 
whole period, was involved in the grant. If 
repairs were necessary, that was included, if 
rebuilding was requisite, that might be done, 
so that the use stipulated for and gi-anted 
might extend through the duration of the 
patent. See Bicknell v. Todd [Case No. 1,- 
389]; Woodworth v. Curtis [Id. 18,013]. 

These views in regard to the construction 
and effect of the agreement are important in 
reference to the relief to be granted, notwith- 
standing our opinion upon other branches of 
the case. The defendants, by the agreement, 
and the payment to Wardwell of the one 
thousand dollars therein mentioned, did ac- 
quire the right to construct and use the ma- 
chine which, under the superintendence of 
Wardwell, was made, and, also, the right to 
keep it in repair, and, if necessary to the 
enjoyment of the use of the patented inven- 
tion, to the extent of one machine during the 
term of the patent, to rebuild it, maintaining 
it in suitable condition for use. We find no 
ground for saying that these rights have been 
forfeited. In so far as the use of this ma- 
chine in another quari-y was beyond the li- 
cense, we think the defendants are liable for 
any profits they realized therefrom, and for 
any damages sustained by the complainants. 
The defendants are not shown, it is true, to 
have given an actual consent to such use, but 
they had the ownership and control of the 
machine, and there existed no right to use 
it outside of their quarry. They acquiesced 
in such use. Without their consent, or that 
of their agents, such use could not have hap- 
pened. There is no pretence that the Rutland 
Marble Company took the machine by force 
or against the will of the defendants. In that 
infringement of the rights of the complain- 
ants, the defendants find no protection in the 
agreement. They are, with the Rutland Mar- 
ble Company, joint infringers. But, the pres- 
ent grant cannot, in respect to such machine, 
be regarded as upon condition. It is enough, 
that, for such unlawful use, the agreement 
furnishes no protection. As to that, the de- 
fendants stand liable, as they would be if 
aiding, or co-operating with, the Rutland 3Iar- 
ble Company, when no such agreement was 
in existence. In respect to that machine, the 
property is vested, the agreement is fully 
executed, and the right is not revocable. 
There was no condition annexed, upon the 
breach of which the complainants were re- 
mitted to their original rights, and could treat 
the agreement as at an end. They limited 
the privilege granted, and any use bej'ond 
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that leaves the defendants liable as infring- 
ers. 

3. The muchi more important question re- 
lates to the effect of the agreement upon the 
right of the defendants to use the five ma- 
chines purchased from the Windsor Manu- 
facturing Company. The defendants were 
not entitled to any right or privilege heyond 
the use of one machine, except upon condi- 
tions expressly stated in the agreement. 
Without compliance with those conditions, 
they stood, in their relation to the patentee, 
in the same position as a third party having 
no agreement with him, and their use o^ 
his invention was as clear an infringement 
of his patent as like use by such third par- 
ty. In respect to additional machines, they 
had, perhaps, secured an option, at a low rate 
of charge by the patentee, but, the condi- 
tion that they should pay the sums named 
was none- the less absolute. It was upon the 
payment, and only upon the payment, that 
they were entitled to use any additional ma- 
chine. They, therefore, bought and used the 
Lamson machines without right, and as liter- 
ally and truly so, as if they had never had 
an agreement with Wardwell. The right of 
the complainants to treat them as tort-feasors 
was perfect. They were liable to the com- 
plainants for damages, and the complainants' 
title, in equity, to treat the gains and profits 
realized by such tortious use, as held by the 
defendants as trustees for the complainants, 
was fixed and certain, and, on filing the bill 
of complaint herein, the right to recover could 
not, in any aspect of the case, be defeated by 
a tender of performance of the original con- 
ditions. This is not upon the ground of any 
forfeiture, not because any right once ac- 
quired was forfeited by the non-performance 
of a condition, but because the right to use 
the addit'onal machines never existed. It 
was not acquired by the defendants in the 
only mode in which they could gain it. The 
complainants, therefore, could not, upon any 
principle of law or equity, be compelled to 
waive their right to gains and profits, and 
accept interest on the money, in lieu thereof. 

But, this is not all. The defendants, by 
their conduct, placed themselves in such a 
position, as, we think, both at law and in 
equity, deprives them of any benefit what- 
ever from the agreement, so far as relates 
to the additional machines. Quoad hoe, they 
defeated the very design and purpose which, 
upon their own showing, and as, in reference 
to the other branch of the subject, they here 
claim, constituted the inducement which mov- 
€d the patentee to make the arrangement. 
They discontinued the use of the patented 
machine, which they had a right to do, but 
the doing of which points to their design and 
purpose to abandon the contract They lay 
by for three years, doing nothing in the use 
of the invention, suffered the machine which 
they had to be used by the Rutland Marble 
Company, as a thing in which they had no 
concern, and then allied themselves to the in- 



fringers of the patent, and bargained for in- 
fringing machines. When notified, by the 
complainants, that such machines were a vio- 
lation of their rights under the patent, and 
that prosecution would follow, they not only 
made no pretence that they were acting, or 
were willing to act, under the contiuct, but 
set the complainants at defiance, secured 
themselves against loss, by the covenants of 
the infringers, and persisted in the piracy. 
Instead of acting in subordination to the con- 
tract, with a view to preserve the rights or 
advantages stipulated therein in their favor, 
they lent themselves, so far as in their pow- 
er, to the destruction of all value in the thing 
stipulated. Instead of exercising the option 
which, it may be conceded, they had, for a 
reasonable time, at least, to take and use the 
machines specified therein, they declared, by 
the most decided and unequivocal conduct, 
their intention to pay nothing more for ma- 
chines or the right to use them, to Wardwell 
or to the complainants. Had they so declared 
in the strongest terms language can furnish, 
they could not more distinctly have expressed 
their determination to have, or pay for, no 
more Wardwell machines. In this view, the 
defendants must be deemed to have aban- 
doned the contract, so far as it related to 
additional machines, and the complainants 
had* a clear right, in equity not less than at 
law, to accept the abandonment and hold 
them to its consequences. This is no hard- 
ship. It partakes very little of the character 
of the enforcement of a forfeiture. The de- 
fendants chose, voluntarily, to attach them- 
selves to the infringing party, and, when they 
did so, they chose to m^^et the just conse- 
'quenees. If they were advised that the ma- 
chines which they used were not an infringe- 
ment, that only establishes more firmly that 
they abandoned their contract with Wardwell 
and determined to have no more of his ma- 
chines, and shows more fully, that, in the 
face of admonition and warning, they pre- 
ferred to take their chance -with the infring- 
ers. When, after about six years, their ef- 
fort to defeat the purposes of the agreement 
had had its probable effect, to the prejudice 
of the complainants, and the dfecision of the 
question- of infringement had shown that 
their conduct was unlawful, it was too late 
to retrace their steps. Their conduct had dis- 
charged the complainants and Wardwell from 
any obligation to treat them as licensees in 
respect to any machine but the one original- 
ly put into use. The conclusion is, that the 
complainants are entitled to a decree, that 
the defendants be enjoined from using the 
five machines purchased from the Windsor 
Manufacturing Company, or any machine but 
the one first put into use, but not against 
repairing and maintaining that machine dur- 
ing the term of the patent, for which the 
complainants or their assignor have received 
the full consideration. Th^ defendants must, 
also, be decreed to account for, and pay to 
the complainants, all gains' and profits made 
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liy them, by the use of the said five machines, 
or by the use of the other one by the Rutland 
Marble Company, and must be decreed to 
pay, in addition thereto, all damages, (be- 
yond such gains and profits,) if any, sustain- 
ed by the complainants, from the defendants' 
unlawful use of the said five machines, or 
from such unwarranted use of the said first 
machine by the Rutland Marble Company, 
together with the costs of this suit. 

[For other cases involving this patent, see 
Steam Stone Cutter Co. v. Shortsleeves, Case 
No. 13,334; Same v. Windsor Manuf'g Co., 
Id. 1.3,335; Same v. Windsor Manuf'g Co., Id. 
13,336.] 



Case No. 13,333. 

STEAM CUTTER CO. v. WINDSOR 
MANUF'G CO. 

[Cited in Steam Cutter Co. v. Sheldon, Case 
No. 13,331, Nowhere reported; opuiion not 
now accessible.] 



STEAM DERRICK BOAT (MAI.TBY v.). 
See Case No. 9,000. 



STEAMER. 

[Note. Oases cited tinder this title will be 
fc-nnd arranged in alphabetical order under the 
names of the vessels; e. g. "The Steamer New 
Orleans. See New Orleans."] 



STEAM FERRYBOAT. 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the vessels; e. g. "The> Steam Ferry- 
boat Roslyn. See Roslyn."] 



Case No. 13,333. 

STEAM PACKET CO. v. BRADLEY. 

[5 Cranch, G. C. 393.] i 

Ciicuit Court, District of Columbia. JMarch 
Term, 1S38.2 

AcTiox — Identity — Coxtracts — Pauol Evi- 

UESCE. 

1. The criterion by which to decide whether 
two suits are for the same eanse of action, is 
whether the evidence properly admissible in 
the one will support the other, 

2. Parol evidence of the object and intention 
of a party in entering into a written agree- 
ment, and of the circumstances which induced 
him to make the contract, is not admissible, if 
there be no ambiguity in the written contract. 

Assumpsit, upon the same cause of action 
as that in the case between the same par- 
ties in 9 Pet. [34 U. S.] 107, in which the 
judgment was reversed in January term, 
1835, because it appeared hy the record that 
the writ of capias ad respondendum was is- 
sued before the cause of action had accrued. 

1 [Reported by Hon. William Oranch, Chief 
Judse.l 

2 [Reversed in 13 Pet. (38 U. S.) 89.] 



The writ of error, upon which it was revers- 
ed, was jssued in .January, 1834. While it 
was depending in the supreme court unre- 
versed, the plaintiffs sued out the capias ad 
respondendum in the present suit, on the 
24th of December, 1834. In January, 1835, 
the supreme court reversed the fli'st judg- 
ment, and sent the cause back with an order 
to issue a venire de novo, and thus it stood 
until the 22d of June, 1838, when the plain- 
tiffs directed a non-pros, to be entered. On 
the 7th of March, 183G, the plaintiffs tiled a 
declaration precisely like that in the former 
case; to which tlie defendant pleaded in 
abatement the pendency of the former suit.- 
To this plea the plaintiffs replied, in effect, 
that the writ in the former case issued be- 
fore the cause of action accrued, and there- 
fore the evidence to support the present ac- 
tion was improperly admitted in the former 
suit, and that the jiidgment of this court in 
that suit was revei*sed by the supreme court 
upon that gromid. To this replication the 
defendant demurred. 

ilr. MarbxuT, for plaintiffs. The record in 
the former case shows that the plaintiffs had 
then no cause of action, and unless they 
could have recovered in that action, it is no 
ground of abatement of the present suit. 
But the former record is extinguished by 
the reversal befoi'e the plea pleaded, so that 
nui tiel record might have been pleaded. 
Knight's Case, 1 Salk. 329, 2 Ld. Raym. 1014; 
Marston v. Lawrence, 1 .Tohns. Cas. 397. 

Mr. Jones, contr^. The plaintiffs in the 
former suit had a good cause of action for 
the hire of the boat from the 20th of Novem- 
ber to the 2d of December, 1831, the date of 
the first writ; and the pi-esent suit covers 
the same time. To that extent, the cause of 
action is the same in both causes. The er- 
ror of this court was, in insti-ucting the jui*y 
that the plaintiffs could recover for the hire 
from the 2d of December to the 7th of Feb- 
ruaiy. The judgment of this court was re- 
vereed, but a venire de novo was ordered; 
so that the record remains, although the 
judgment is reversed. The first action is 
still pending. 

Mr. Bradlej', on the same side, cite 1 2 Chit. 
PI. 469, for the form of the plea in abate- 
ment. 

Mr. Coxe, in I'eply. There had been two 
suits brought by these plaintiffs, one against 
Mr. May, and one against Mr. Bradley, 
which had been settled or abandoned; and 
the parties agi'eed that a new suit should be 
docketed, to try the present question; but 
instead of docketing a new suit, the plain- 
tiffs inadvertently filed their declaration in 
one of the former actions, in which the writ 
had issued prior to tlie present cause of ac- 
tion. The plea should have shown that the 
plaintiffs might have recovered in the fonner 
action, to the extent claimed in the present 
action. If they could have recovered in the 
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former only a part of wliat they now claim, 
the abatement can only go to that partial 
extent; antl, having heen pleaded to the 
whole of the present cause of action, it is 
bad. If the contract was entire to pay in 
one sum for the whole detention of the boat 
from the 20th of November to the 7th of 
February, then the plaintiffs had no cause of 
action on the 2d of December, 1831, when 
the writ issued. But if the contract Avas to 
pay $3o a day, de die in diem, then the plain- 
tiffs had only a cause of action for the hire 
of the boat up to that day; but his cause 
of action now is for the whole time of the 
detention of the boat, from November 20 to 
7th Februarj', so that the cause of action is 
not the same. As to the time from the 2d 
of December to tlie 7th of Febniaiy, the 
first suit would not protect the plaintiff's 
cause of action from the statute of limita- 
tions. 

Before CRANGH, Chief Judge, and MOR- 
SBLL, Circuit Judge. 

CRANCH, Chief Judge. On the 2d of De- 
cember, 1831, the writ in the first suit was 
issued, returnable to December term, 1831. 
The declaration contained two counts: (1) 
Indebitatus assumpsit for ?2,7eu, for the use 
and hire of the steamboat Franklin. (2) 
Quantum meruit for the hire and use of the 
same boat; and that they deserved to have 
therefor the sum of $2,415. The .imy foimd 
a verdict for the plaintiffs for $2,415, with 
interest from the 6th of February, 1832; and 
judgment was rendered accordingly. The 
bill of exceptions taken at the tilal in No- 
vember tei-m, 1833, shows that the plaintiffs 
claimed, and the court instnicted the jury, 
that if they believed certain facts therein 
stated, the plaintiffs were entitled to recover 
at the rate of §35 per diem from the 20th 
of November, 1831, to the 6th of February, 
1832, both days inclusive. Upon a writ of 
error, the supreme court of the United States, 
at January term, 1835, reversed the judg- 
ment, and ordered a venire de novo, because 
it appeared by the record "that the jury was 
instructed to -give damages to a time long 
posterior to the institution of the suit," the 
writ having issued on the 2d of December, 
1831, and the defendant having appeared on 
the 1st Monday of December, 1831, and laid 
a rule on the plaintiffs to declare. This error 
was not noticed in the court below, or rather, 
as it seems, the record did not correspond 
with the facts, the parties having agreed, 
after the 7th of February, 1832, to docket a 
cause by consent; but as a writ had been 
issued. on the 2d December. 1831, for a cause 
of action which was abandoned, the entiles 
were made in the suit thus commenced on 
the 2d of December, instead of docketing a 
new suit according to the agreement of the 
parties. While the same cause was pending 
in the supreme court upon the writ of er- 
ror, to wit, on the 24th of December, 1834, 
the plaintiffs sued out a new capias ad re- 



spondendum against the defendant TiVilliam. 

A. Bradley; and on the 8th of January, 1836,. 
filed their declaration thereupon, precisely iu. 
the same words as those of the declai-atioo 
in the former cause. To this new declara- 
tion, the defendant, on the 7th of ^larch, 
1830, pleaded, that before the issuing of the- 
said writ in this cause, namely, at December 
term, 1831. the plaintiffs "impleaded the said 
defendant, and filed their declai-ation against 
him in a plea of trespass on the case of and 
upon the very same identical promises and- 
undertakings in the said declaration in this; 
present suit mentioned, as by the record and 
proceedings thereof remaining in the said 
court may more fully appear; in which saidl 
suit a trial was had and judgment therein- 
by the said court rendered against the said 
defendant; from which said judgment the- 
said defendant then and tliere prayed an ap- 
peal to the supreme court of the United 
States, in due fonn of law, which said pray- 
er was granted, and the said cause was thei-e- 
upon removed to the said supreme court, at 
the January term thereof, in January, in the* 
year 1834; and the said defendant further 
says, that the parties in this and the said 
former action are the same, &c,, and that 
the said suit so brought and prosecuteJ 
against him the said "W. A. B. as aforesaid,, 
was still pending in the said supreme court 
of the United States when the writ in this- 
action was issued; and this the said W. A. 

B. is readj' to verify, &c., and prays judg- 
ment of the writ and declaration, and that 
the same may be quashed." To this plea,, 
tlie plaintiffs replied, in substance, that the- 
writ in the former case "issued prior to the 
rising of the cause of action in this case 
mentioned," and although the declaration in 
that cause did set forth the same cause of 
action as is set forth iu the declaratioa filed! 
in this case; yet, by the final judgment en- 
tered in that case, and which still remains 
in full force, it was adjudged that the said 
cause of action, not having arisen until after- 
the issuing of the said writ, the evidence- 
given to the jury in that case was improper- 
ly admitted; and the judgment of the said", 
circuit court was, on that ground, revei'sed,. 
"wherefore the plaintiffs saj', that they 
ouglit not to be precluded from recovering- 
in this action, by any thing in tlie said plea 
contained." To this replication it is under- 
stood that the defendant demurs, and the- 
plaintiffs join in demuiTer. 

The criterion by which to decide whether 
two suits are for the same cause of action, 
is, whether the evidence, properly admissible- 
in the one, will support the other. The su- 
preme court has decided that the evidence- 
wliich is admissible, and will, as we suppose,, 
support the present action, was not admis- 
sible in, and, therefore, could not support^, 
the former action. And it is equally clear, 
that so much of the evidence as might have^ 
been admissible in the former action, (name- 
ly, for the hire of the boat from the 20th ot 
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Jvovember up to the 2d of December,- 1831,) 
■and which might have supported so much 
of the plaintiff's claim, will not support the 
"Whole of the present claim. 

I think, therefore, that the cause of action 
'Cannot in law he considered as the same. 
If the contract is to he considered as for an 
-entire sum, comprehending . the thirty-five 
-dollai-s a day from the 20th of November, 
1831, to the 7th of Februaiy, 1832, then no 
part of the evidence in the former suit was 
applicable to that case. So that, taken in 
either way, I think the pendency of the for- 
mer action cannot abate the present action, 

THRUSTON, Circuit Judge, did not sit in 
'the cause. 

Plea in abatement overruled. 

Upon the trial of the general issue, the 
plaintiffs relied upon the same evidence 
which they produced on the former trial (see 
the case reported in 9 Pet. [34 U. S.] 107, 
and 13 Pet. [38 U. S.] 89), and the defend- 
ant offered, and the court again rejected, the 
same pai'ol evidence to confine the contract 
to the time the navigation of the river should 
not be obstructed by the ice, which was of- 
fered and I'ejected at the former trial; and 
the court gave the same instruction, at the 
instance of the plaintiffs, which they had 
given before. 

The verdict and judgment being for the 
plaintiff, as in the former suit, the defendant 
caiTied the cause again to the supreme court, 
where the judgment was again reversed, on 
the ground that the court ought to have per- 
mitted the defendant's parol evidence to be 
^given to the jury. 13 Pet [38 U. S.] 89. 



STEAM PROPELLER. 

[Note. Cases cited under this title will be 
Found arranged in alphabetical order under the 
names of the vessels; e. g. "The Steam Pro- 
j)eller Edgar Baxter. See Edgar Baxter."] 



STEAMSHIP. 

[Note. Cases cited under this title will he 
found arranged in alphabetical order under the 
names of the vessels; e. g. "The Steamship 
-Colon. See Colon."] 



STEAMSHIP CO. (BARNES v.). See Case 
No. 1,021. 

STEAMSHIP CO. (BAZIN v.). See Case No. 
1,152. 



Case KTo. 13,334. 

.STEAM STONE CUTTER 00. v. SHORT- 
SLEEVES. 
[IG Blatchf. 381; 4 Ban. & A. 364.] i 
Circuit Court, D. Vermont. June 7, 1879. 

Patents — License to Make and Use, 
W., the patentee of inventions in steam stone 
-cutting machines, granted to a corporation "the 

1 [Reported by Hon. Samuel Blatchford, Cir- 
•cuit Judge, reprinted in 4 Ban. & A. 364, and 
^ere republished by permission.] 



right to use said patented machine, or any num- 
ber of said machines," in its quarry at S. C. 
succeeded to the rights of W., and another 
corporation to the rights of the corporation 
grantee in the quarry. D. was making a ma- 
chine embodying the patented inventions, for 
the new corporation, for use in said quarry, 
and 0. sought to enjoin D. from making such 
machine: Held, that the grant conveyed the 
right to make machines for said use, includ- 
ing the right to procure them to be made, and 
covered the making of them by the person pro- 
cured to make them. 

[Cited in lUingworth v. Spaulding, 43 Fed. 
831.] 

[Cited in Porter v. Standard Measuring Ma- 
chine Co., 142 Mass. 194, 7 N. E. 927.] 

[This was a bill in equity by the Steam 
Stone Cutter Company against David Short- 
sleeves for tlie infringement of letters pat- 
ent No, 40,584, gi-anted to J. G. Wardwell No- 
vember 10, 1S63; reissued October 10, 1865, 
Nos. 2,087 and 2,088.] 

Aldace P. "Walker, for plaintiff. 
Wheelock G. Veazey, for defendant. 

WHEELER, District Judge. This cause 
has been heard on the motion of the plaintiff 
for a preliminary injunction. The material 
facts appearing from the bill, answer and af- 
fidavits, on which the case is now presented, 
are, that George J. Wardwell, the patentee 
of inventions in steam stone cutting ma- • 
chines, granted to the Sutherland Falls Mar- 
ble Co., a corporation, "the right to use .said 
patented machine, or any number of said ma- 
chines," "in their quany at Sutherland 
Falls." The plaintiff has since succeeded to 
the rights of Wardwell, and another corpora- 
tion, by the same name, to the rights of the 
Sutherland Falls Marble Co., in the quari-y, 
and, for the purposes of this motion now, in 
the patents, although a doubt is suggested 
about how that may ultimately appear. The 
defendant is a machinist, and is making a 
machine embodying the patented inventions, 
for the new coi-poration, at his shop, for 
their use in that quarry. This making is 
what is sought to be resti*ained. 

It is a maxim of the common law, that any 
one granting a thing impliedly grants that 
also without which the thing expressly grant- 
ed cannot be had; or, as expressed more 
pertinently to the precise question here, by 
Twysden, J., in Pomfret v. Ricroft, 1 Saund. 
321, "when the use of a thing is granted, ev- 
erj'thing is granted by which the grantee 
may have and enjoy such use." Liford's 
Case, 11 Coke, 52a; Lord Darcy v. Askwith, 
Hob. 234; Howton v. Prearson, 8 Term R. 
50; Nichols v. Luce. 24 Pick. 102; Coolidge 
V. Hager, 43 Vt. 9; 2 Washb. Real Prop, 622; 
Broom, Leg. Max, 362; Branch, Max. 32. 
The foundation of it is the presumed inten- 
tion of the grantor to make the grant effect- 
ual. Howton V. Prearson, 8 Term R. 50: 
Nichols V. Luce, 24 Pick. 102; Tracy v. Ath- 
erton, 35 Vt. 52. And it is as applicable to 
grants of rights under patents, whether as- 
signments or mere licenses, as to any other 
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subject, where the true intent is sought for. 
Curt. Pat. § 214, This grant by "Warawell 
■would not pass anything at all, unless the 
grantee could, in some "way, procure the ma- 
chines. It is suggested, in argument, that 
the intention was that they should he pro- 
cured of the patentee, or from a manufac- 
turer under him. But no grant of any right 
to use such machine would be necessary. 
The sale of it would carry the right And, 
as said by Lord Kenyon, in Howton v. Frear- 
son, when he made the grant, it must be 
taken that he intended to confer some bene- 
ficial interest; and, if it carried no right but 
to use machines procured from or under the 
patentee, none would be conferred. 

As this giunt is now viewed, the right to 
make machines for the use expressly gi-ant- 
ed passed, and this would include the right 
to procure them to be made, and cover the 
making them by the one procured to make 
them. This is in accordance with the deci- 
sion in Steam Cutter Co. v. Sheldon [Case 
No. 13,331]. The grant there was of the 
right to use the invention to the extent of 
one machine, and, under certain circumstan- 
ces, to the extent of others, at the quarries' 
specified. It is argued, that there is a ma- 
terial difference between the two expi*es- 
sions; but no such difference is apparent. 
The patented inventions are the subjects of 
the grants, and they would pass to the same 
extent, whether included in machines em- 
bodying them, without being otherwise men- 
tioned, or mentioned to the extent of the ma- 
chines, without otherwise mentioning the ma- 
chines. The motion Is denied. 

[For other cases involving this patent, see 
Cases Nos. 13,335 and 13,336.] 



Case Wo. 13,335. 

STEAM STONE CUTTER CO. v. WIND- 
SOR MANUF'G CO. et al. 

[17 Blatchf. 24; 4 Ban. & A. 445.] i 

Circuit Court, D. Vermont. Aug, 11, 1879. 

Patents— IXFRiSGEMEXT — Gains asd Profits- 
Cost OP Masufactdre—Ixsubaxce— Salakies — 
Liabilities on Guaranties — Interest — Mas- 
ter's Repobt — Power to Set It Aside. 

1. A court has power to set aside a report of 
a master for any manifest error, either in law 
or fact, and to recommit it for further pro- 
ceedings, or to correct it, if the means of cor- 
rection are furnished. 

2. The principle stated, upon which gains and 
profits are recovered from an infringer, in a 
suit in equity. 

[Cited in Steam Stone-Cutter Co. v. Shel- 
dons, 21 Fed. 878.] 

3. Where infringing machines have been 
made and sold for profit by the infringer, the 
plaintiff is entitled to whatever of that profit 
arpse from appropriating the patented inven- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 4 Ban. & A. 445; and 
here republished by permission.] 
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tions by making and selling those machines, 
although other infringing machines were dis- 
posed of by the infringer without profit, or are 
still on hand and cannot be disposed of, in- 
volving loss to the infringer. 

[Cited in Porter v. Standard Pleasuring 
Mach. Co., 142 Mass. 195, 7 N. E. 928.] 

4. The value of the use of real and per- 
sonal estate belonging to the infringer, such 
as shops, fixtures and machinery, including 
repairs, employed in making the machines made 
and sold for profit, is to be allowed as part 
of their cost. 

5. The amount paid for insurance on such 
property, the insurance being for the safety of 
the property, generally, and not for the benefit 
of the manufacture of those machines, is not 
to be allowed as part of their cost; nor is the 
amount paid for local taxes on such property. 

6. The infringer being a corporation, salaries 
paid to stockholders in it employed in making 
those machines, such salaries having been paid 
in good faith, for services actually rendered, 
and not as a mode of dividing profits, or for 
the purpose of concealing profits, are to be 
allowed as part of the cost of those machines. 

7. Where a portion of the prices at which 
tliose machines were sold was due to an ar- 
rangement of the boiler in the machine, differ- 
ent from the plaintiff's, but the defendant had 
no monopoly of such arrangement, such portion 
of the price being allowed to the plaintiff, the 
cost of the workmanship is to be allowed to 
the infringer. 

8. Where $750 of the price at which each 
of those machines was sold was due to a pat- 

'ented improvement of the infringer, called a 
bow-string, attached to and sold with the ma- 
chine, no part of the $750 is to be allowed to 
the plaintiff, and no part of the cost of making 
the bow-spring is to be allowed to the in- 
fringer. 

9. The infringer had incurred liabilities on 
guaranties and warranty of title, as to those 
machines, but nothing is to be deducted on that 
account from the avails of their sales, be- 
cause those liabilities will be extinguished by 
satisfying the plaintiffs' recovery as to those 
machines. 

[Cited in Steam Stone-Cutter Co. v. Shel- 
dons, 15 Fed. 608.] 

10. Interest on the profits decreed was char- 
ged against the infringer from the time of the 
entry of the interlocutory decree. 

[Cited in Burdett v. Estey, 3 Fed. 572; Bisch- 
offsheim v. Baltzer, 21 Fed. 532.] 

[11. If the avails of a sale are claimed and 
taken, the right to the thing sold must be 
parted with. It will be like taking judgment 
and satisfaction for the conversion of the 
property, which always operates so that the 
defendant hath now the same property there- 
in as the original plaintiff had, and this against 
all the world.] 

[Cited in Booth v. Seevers, Case No. 1,648a.] 

[This was a bill in equity by the Steam 
Stone Cutter Company against the Windsor. 
Manufacturing Company and Elbrldge G- 
Lamson for the infringement of letters pat- 
Dnt No. 40,584, granted to J. G. Wardwell, 
November 10, 1863, reissued October 10, 
1865, Nos. 2,087 and 2,088.1 

Aldace F. Walker and Chauncey Smith, 
for plaintiff. 

Wheelock G. Veazey and Edwai-d J. 
Phelps, for defendants. 
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WHEELER, District Judge. This cause 
has been heard upon the report of the mas- 
ter and exceptions by eacli pai-ty thereto. 
The exceptions of each raise some questions 
of fact as well as of law, and, in argument, 
it has been urged, on behalf of the orator, 
that these findings of fact shovdd be revised 
by the court, and corrected in favor of the 
orator, and, on the part of the defendants, 
that they should not be revised, but, if re- 
vised, that there are errors which should be 
corrected in favor of them. There is no 
doubt but that the court has power to set 
aside the report of a master for any mani- 
fest error, either in law or fact, and to re- 
commit it for further proceedings, or to cor- 
rect it, if the means of correction are fur- 
nished. But, upon all tliat has been sug- 
gested or observed, in respect to this report, 
there is nothing that appears to warrant 
any interference with the findings of the 
master as to anything material to the rights 
of the parties, so far as his findings have 
extended. 

There are various questions submitted by 
tlie master, and there is one point upon 
which he has reported no finding, that now 
seems to be material, which are to be con- 
sidered. This bill was brought before the 
act of July S, 1870 (IG Stat. 206, § 55), au- 
thorizing courts of equity to take an account 
of damages as well as of profits, in siiits for 
the infringement of patents, and has proceed- 
ed, in tills respect, for the recovery of profits 
only. Tlie validity of the orator's patents and 
the infringement by tlie defendants have 
been established, so that the questions remain- 
ing here are solely as to the amount to which 
the orator is entitled. The defendant Lam- 
son appears to have received nothing, other- 
wise than as a stockholder of tlie other de- 
fendant, on account of the infringement, 
and no decree for the payment of any mon- 
ey can be made against him. 

The rights of the parties may be better 
understood, and a correct solution of several 
of the questions presented be more readily 
reached, by first considering the grounds 
upon which such recovery as may be had 
here rests. There was nothing in the stat- 
iites relating to patents, before the act of 
1S70, providing expressly for the recoveiy 
of the gains and profits of an infringement 
of a patent by suit in equity- The right 
must have been derived from the application 
of the general principles of justice, as ad- 
ministered in courts of equity, to the rela- 
tions between the owners of patents and in- 
fringers, created by the patent laws. The 
patentee owns the monopoly of the patent- 
ed invention. AVhen an infringer converts 
any part of the monopoly into money, or 
into anything else, the owner has the right 
to follow his property in its new form. The 
person in whose hands it is becomes his 
tnistee; not because he was ever a trustee 
of the invention or monopoly, or had any 



right whatever to dispose of it for the own- 
er, but because he had the money or other 
thing in his hands, which the owner of the 
invention had the right to claim because the 
invention brought it. It is wliat is received 
for the invention that belongs to the owner 
of the patent, and, when that is not mi.Kod 
with what is received for anything else, 
there can be no difficulty about how much 
the owner of the patent is entitled to; when 
it is, the difficulty lies wholly in making sep- 
aration. Littlefield v. Perry, 21 Wall. [8S. 
TJ. S.] 205. Here, the defendant, the AYind- 
sor ilanufacturing Co., made sales of eleven 
infringing machines, for profit; and, what- 
ever of that profit arose from the appropri- 
ation of these patented inventions by the 
making and selling those machines, the ora- 
tor is entitled to here, and no more. Other ma- 
chines were made by the defendant, embody- 
ing the invention, which have been disposed of 
without profit, or are still on hand and cannot 
be disposed of, and which, as they are left, in- 
volve serious loss to the defendant; but. 
these facts do not vary the amount received 
for those sold, on which profit was made. 
The defendant did not make nor sell any 
of them for the orator. The whole was 
done on its own account, as a part of its- 
own business, exclusively. Each infringe- 
ment was separate, and no claim accrued in 
favor of the defendant against the orator, 
on account of any of them. The losses of 
unfortunate attempts Avere the defendant's 
own losses, and there is nothing to set-off 
against the orator's right to the avails of 
the successful attempts. If the defendant 
had been acting for the orator, and the 
whole enterprise, in connection with making 
this kind of machines, had been the enter- 
prise of the orator, the net result would 
have been what the orator would have to 
stand to; but, the enterprise was an enter- 
prise of the defendant; none of the ma- 
chines were made by the defendant for the 
orator; neither has the orator adopted the 
making or selling any machine, as having 
been done for itself. It had nothing to do 
with any of the machines, except as they in- 
eluded the patented invention, nor with the 
sale of any of the machines, except as the 
sale included so much of the invention, and. 
as to that, it only claims what the invention 
brought, which is the same as if anything 
else belonging to the orator had been put 
into and sold with the machines, and the 
oi-ator claimed what that brought. The 
orator waives the tort, and proceeds for the 
money arising from the tort. The money 
arising here is what would be left, after de- 
ducting the cost of the machines which the 
defendant furnished, from the avails of the 
sales of the machines, including the inven- 
tion that belonged to the orator. 

The machines sold for $58,500; some of 
them with an express guaranty, in writing, of 
the right to use, and the rest with such war- 
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ranty as "would be irapliecl by law from the 
fact of sale. The master has found and al- 
lowed elements of cost of manufacture of 
these machines, about which there is no ques- 
tion of law, to tlie amount of $35,451.93. He 
has also allowed for local taxes $116, which 
the orator claims should be disallowed, and 
has rei>oited that the use. of real and personal 
estate, belonging to the defendant, including 
repairs, employed in making these machines, 
Avas worth $2,632.46; that there was paid for 
insumnce on such property, $455.52; that 
there was paid for salaries to stoekholdei-s of 
the defendant, employed in the making, $1,490; 
that $S,2oO of the prices at which the machines 
were sold was due to a patented improvement 
of the defendant, called a bow-spring, attached 
to and sold with the machines, and $1,100 to 
an an-augement of the boiler in the machine, 
different from the orator's, which the defend- 
ant insists should be added to the cost of man- 
ufacture; and that the defendant's liabilities 
upon their guaranties and waii-anty of title is 
.'j;22,000, if they are responsible for a failure 
of the light to use, which the defendant elainas 
should be deducted from the avails of the 
sales. 

The machines cost the defendant the use of 
this real and pei-sonal estate, the shops, fix- 
tures, and machinery. "They could not have 
been made without such use, any more than 
they could be without iron. The whole cost 
of tli'e machmes belongs to the defendant, and 
no sound reason is apparent why this part 
should be left out. The personal efEorts of a 
merfi wrong-doer are not a proper subject for 
compensation to be allowed by a coui-t, but this 
stands on different footing. The orator had 
no right to the use of shops and machinery, 
and has no right to the money brought by 
that use. 

The insurance was no part of the cost of 
manufacture. It was not put upon the prop- 
erty because it was engaged in this business. 
Had it been consumed by the element insured 
against, no part of the insurance would be- 
long to the orator. Harding v. Town of Town- 
shend, 43 Vt. 530. That money would have 
come from the defendant's property, not from 
the plaintiff's invention. The insurance was 
not for the benefit of this manufacture, but for 
the safety of tlie defendant in respect to its 
own propeity, generally.' 

It is so, in some respects, as to the local tax- 
es. In that locality such taxes are assessed 
upon property according to its value, and not 
on account of its employment. No propeity is 
taxed because it is engaged in any pai-ticular 
manufacture, or because engaged in any man- 
ufacture; although, sometimes, it is exempt for 
a while because it is so engaged. These taxes, 
if justly assessed, as is to be presumed, would 
have been precisely the same if the property 
had been engaged in other business, or had 
been otherwise invested, or had been lying idle 
and wholly unproductive. So, the payment of 
tlie taxes did' not have, or, at most, is not 



shown to have had, any effect whatever upon 
the cost of the machines. 

The salaries paid to stockholders appear to 
have been paid in good faith, for semces ac- 
tually rendered, and not at all as a mode of 
dividing profits, or for the purpose of conceal- 
ing profits. They were the same to the de- 
fendant, in its eorpoi*ate capacity, in which it 
is sued, as if tliey had been paid to othei-s not 
stcckholdei-s. It does not appear that the part 
which these salaried officers took in the busi- 
ness was such as to make them pei-sonally lia- 
ble as infringei-s. The corporation infrmgea 
and is sought to be charged for it in its corpo- 
i-ate identity, and it should be held only ac- 
cording to its complete identity. 

The defendant has not, so far as at all ap- 
peal's, any monopoly, by patent or othenvise, 
of the arrangement of tlie boiler in the ma- 
chines. Placing it there was a mere matter 
of workmanship, for which the defendant 
should be allowed as a part of the cost of man- 
ufacture. That is allowed othei-wise, and noth- 
ing should be allowed again on that account. 
. The defendant had a patent on the bow- 
spring improvement, and made use of it in dis- 
posing of so much of the orator's patents as 
was embodied in the machines. This improve- 
ment brought, according to the finding, $750 
of the price which each machine brought. 
That part was not any product of the sale of 
the orator's invention. It is said, in m-gument, 
that the use of the bow-spring was intended 
and expected to make the use of the orator's 
invention more extensive and effective, which 
is, perhaps, ti-ue, and that, therefore, -the ora- 
tor should have the whole price due to both 
inventions, as belonging to that enhanced use. 
If this was an accounting for damages, there 
would be force in this suggestion, for, the more 
effective the machines sold were the greater 
the inroad upon the monopoly their sale would 
be, and the greater the damage. But, here, 
the sole question is as to how much was re- 
ceived from the appropriation and sale of the 
oi-ator's invention, and not what damage re- 
sulted; and, what was received for the sale 
of something else, belonging to the defendant 
and not to the orator, should not be allowed to 
the orator. If, however, the defendant has 
$750 of the price of each machine, on account 
of the enhancement whicli the bow-spring fur- 
nished, no part of the cost of making the bow- 
spring should be treated as a part of the cost 
of what embraced the orator's invention. That 
cost should all be deducted fi-om the total cost 
of the machines, and the remainder only be 
deducted from the remainder of the price of 
the whole, after the price belonging to the 
bow-spring has been deducted. The master 
has not reported what the total expense, of the 
bow-spring is, but only that it brought $7,^0 
above the actual cost of making it and its at- 
tachments, leaving the part of other expenses 
allowed, belonging to it, unascertained. If, 
however, the proportion between what this 
part of the invention brought and its part of 
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this cost of the machines was the same as that 
between what the orator's invention brought 
and its part of this and the other parts of the 
cost of tlie machines, which is pi-obable, the 
part of this cost of manufacture belonging to 
the bow-spring can readily be ascertained. It 
will bear the same proportion to the whole 
amount of these outside expenses as §8,250, 
the price of the bow-spring, bears to $58,500, 
the whole price. This part of the account is 
to be adjusted upon this basis, unless one party 
or the other moves for and obtains a further 
hearing in this respect. 

As before stated, the only reason why the 
orator is entitled to any of the avails of the 
sales is, that, by the sales the defendant has 
converted the orator's property into money, 
which the orator is entitled to have in place 
of the property. The sale, to be an infringe- 
ment, so as to entitle the orator to anything 
more than a mere nominal sum, must be a sale 
for use. Curt. Pat. § 294. Here, that part of 
the avails of the sale belonging to the patented 
invention is large and substantial, and not 
merely nominaL If the avails of the sales are 
claimed and taken, the right to the thing sold 
must be parted with; solutio pretii emptionis 
loco habetur. 2 Kent, Comm. 387. It will 
be like taking judgment and satisfaction for 
the conversion of property, which always oper- 
ate "so that the defendant hath now the same 
propex'tj'^ therein as the original plaintiff had, 
and this against all the world." Adams v. 
Broughton, And. 19, Strange, 1078. And this 
relates back to the time of conversion. Add. 
Torts (Wood's Ed.) 544; 6 Hen. VII. fols. 8, 
9, pi. 4; Shep. Touch. 227; Barnett v. Bran- 
dao, G Man. & G., 640, note. The sales must 
be adopted by the orator upon the very terms 
upon which the defendant made them, and 
as much right to the inventions must follow 
as if the sales had been made by the orator 
instead of by the defendant. It may be that 
this right will not follow until satisfaction is 
made; but, whether it will or not is not now 
material. The question now is how much the 
crator is entitled to recover by way of satis- 
faction; and this is to be arrived at on the 
ground that satisfaction will be made. If not 
made, the defendant will not suffer unjustly 
by having it reckoned as if it would be. It 
follows, necessarily, that the defendant will be 
under no liability over to the purchasers after 
satisfaction, and that nothing should be de- 
ducted here on that account. 

There are profits on repairs sold, to the 
amount of §1,732, and on cutting done by the 
defendant, to the amount of $S10.03, about 
which there is now no question. 

Upon these conclusions, there is to 
be added to $35,451 93 

for use of real and personal estate 

and repairs 2,632 46 

and for salaries of stockholders. .. . 1,490 00 

making total cost of machines sold.. $39,574 39 
the share of cost of bow-spring is . . 1,544 39 

leavmg for cost to bo deducted.... $38,030 00 



From the amount of sales §58,500 00 

is to be deducted for bow-spring.. . 8,250 00 

leaving §50,250 00 

from which is to be deducted 38,030 00 

which leaves $12,220 00 

to which is to be added 1,732 00 

and 810 03 

making §14,762 03 

received by the defendant for the plaintiffs in- 
vention. 

The defendant sold one machine with spe- 
cial guaranty of the right to use, and receiv- 
ed $1,000 in money and $3,000 in notes, on 
time, therefor. Upon demand of a machine 
by the purchaser, that might lawfully be 
used, which the defendant could not comply 
with, the contract was rescinded by agree- 
■ ment, leaving the money jn the defendant's 
hands, against which the defendant has a 
claim of about the same amount, and the 
notes there, but not enforceable. The oiator 
claims that the defendant should be charged 
with the profits of this machine, as upon a 
sale at $4,000. There is, however, no money, 
or the equivalent of money, arising from tliis 
transaction, belonging to the oratoi*. The 
money received would not cover the actual 
cost of the machine. The notes were always 
subject to the defence of want of title, or, 
at least, to be extinguished by recoupment 
of damages, from failure of title to the in- 
vention and breach of the guaranty, while 
they were held as subsisting securities, and. 
since then, they have been wholly inoper- 
ative. There is nothing here to be reckoned, 
to vaiT the above statement. 

The plaintiff claims interest upon the 
amount in the defendant's hands, and the 
defendant denies any liability to account or 
be charged for interest. In Silsby v. Foote, 
20 How. [61 U. S.] 378, Mowry v. AYhitney, 
14 Wall. [81 U, S.l 620, and Littlefield v. 
Perry, 21 Wall. [88 U. S.] 205, interest up- 
on profits of an infringement decreed to be 
paid was disallowed; in the first of the cases, 
without remark; in the second, with the re- 
mark that the profits were really damages 
unliquidated, upon which interest is not gen- 
erally allowable, but that the court would 
not say that in no possible case could inter- 
est be allowed; and, in the latter, with the 
remark, that profits actually realized wei-e 
usually, in cases like that, the measure of 
unliquidated damages, that circumstances 
might arise which would justify the addition 
of interest, in order to give complete indem- 
nity for losses sustained by wailful infringe- 
ment, and that it would be for the court to 
determine, upon the coming in of the new 
report in that ease, accompanied by other ev- 
idence, whether the conduct of the defend- 
ants had been such as to subject them to li- 
ability in that pai'ticular. The tendency, in 
cases prior to the act of 1870, seems to have 
been toward confining the liability to account 
for gains and profits more strictly to those 
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actually received, and, at the same time, to- 
wards recognition of a lialaility for interest 
on the profits received. Still, no rule is laid 
down as to when it should or should not be 
allowed. 

In this case, the defendant is made to ac- 
count only for money or its equivalent ac- 
tually received and held by the defendant, 
but belonging to the plaintifiC. The master 
has found that the defendant began and 
continued tlie business in good faith, be- 
lieving it was not infringing the orator's 
rights, but having knowledge, while making 
and selling the machines, of the orator's 
claims. It is argued, tor the orator, that the 
duty of the master was merely to ta.ke and 
state the account, and that no question of 
good faith was before him. But, if the ques- 
tion of good faith was pertinent to any part 
of the accounting, it was as much before 
■ him as those things pertaining to any other 
part. There was no contract about any part 
of this liability, and none to pay interest 
more than to pay anything else; so, the at- 
tendant cannot be charged with interest, ex- 
cept for the wrongful detention of the plain- 
tiff's money. If the defendant wilfully, 
without right, and knowing it was without 
right, took the plaintiff's patented invention 
and converted it into money, with tlie inten- 
tion of keeping it, while it was kept the de- 
tention of it would be manifestly wrongful. 
Upon the finding, this taking was intention- 
al and without right, but with oelief of right. 
Knowledge of the orator's claims involved 
knowledge of the orator's patents, and the 
belief of right must have been founded in 
the expectation of defeating the patents. 
The defendant had a patent for the bow- 
string, as an improvement, but none for the 
machine covered by the orator's patents. It 
invaded the patents, taking the risk of its 
turning out to be rightful or wrongful. It 
has turned out to be wrongful, and, since 
the entiT of the decree in the cause, Octo- 
ber Tth, 1870, the money has been detained 
with f iill knowledge of the character of the 
detention. And the defendant was not ig- 
noi-ant of the amount, for its books showed 
the amount approaching toward accuracy. 

In Ekins V. East India Co., 1 P. Wms. 395, 
on an accounting for a ship and cargo, bought 
by an agent of the defendant, of a person 
having no power to sell, the court charged 
the defendant with interest, and said: "If a 
man has my money by way of loan, he ought 
to answer interest; but, if he detains my 
money from me wrongfully, he ought, a for- 
tiori, to answer interest. And it is still 
stronger where one by wrong takes from me 
either my money, or my goods which I am 
trading with, in order to turn them into mon- 



ey." This decree appears to have been af- 
firmed, on appeal to the house of lords. 2 
Brown, Pari. Cas. 382; 1 P. Wms. 397, note. 
It was said by Lord Mansfield and Mr. Jus- 
tice 'Wilmot, in Fisher v. Prince, 3 Burrows, 
1363, that interest might be allowed by a 
jury, in trover, for money numbered or in a 
bag. It was allowed on money obtained by 
fraud and imposition, in Wood v. Robbing, 
11 Mass. 504, and on money detained, by an 
officer, in People v, Gasherie, 9 Johns. 71. 
This seems to be well settled in Massachu- 
setts. Hubbard v. Chariestown R. R., 11 
Mete. [Slass.] 124. And, if the law of the 
state of Vermont, where the money was de- 
tained, should govern, as perhaps it ought 
to, the law is the same there. Crane v. 
Thayer, 18 Vt 162; Vermont & C. R. Co. v. 
Vermont Cent. R. Co., 34 Vt. 2. It is quite 
usual to charge a party with interest from 
the commencement of a suit, on account of 
the effect of it, as a demand, upon the mind 
of a paxty. Hunt v. Nevei-s, 15 Pick. 500; 
Brewer v. Tyringham, 12 Pick. 547; Haven 
V. Poster, 9 Pick. 112. And it seems not to 
be improper here, to charge the party with 
interest from the entry of the decree, because 
ever after that the detention was known to 
be wrongful. This seems the more just, be- 
cause all of the money was not received un- 
til about that time, October 1st, 1870, accord- 
ing to the master's report, although some of 
it was received considerably before. " This 
interest amounts to $7,836.17, which, added 
to the principal sum, ?14,762.03, makes ?22.- 
598.20 to be paid by the defenQant, the 
Windsor Manufacturing Company, to the 
plaintifle, as of the 6th day of August, 1879. 
The exceptions to the master's report are 
overruled accordingly, and the report is ac- 
cepted and confirmed. Let a decree be there- 
upon entered, that the defendant, the Wind- 
sor Manufacturing Companj-, pay that sum, 
with costs, to the clerk, for the benefit of the 
plaintiff, and, in case the sum of $7,598.20, 
with the costs and interest thereon from 
said 6th day of August, is not paid within 
thirty days from that day, that special ex- 
ecution issue, for the whole sum to be paid, 
at the expiration of said thirty days; and, in 
case that sum is so paid, and the balance of 
$15,000 is not paid within sixty days from 
said 6th day of August, with interest from 
that day, that special execution issue for the 
amount so remaining unpaid, at the expira- 
tion of said 60 days. 

[NOTE. This cause was again heard upon an 
additional report of the master, and the excep- 
tions thereto. The exceptions were overruled. 
Case No. 13,336. For a motion for an attach- 
ment for contempf, see 3 Fed. 298. For other 
cases involving this patent, see Cases Nos. 
13,331 and 13,334.] 
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Case Wo. 13,386. 

STEAM STONE CUTTER CO. t. WIND- 
SOR MANUF'G CO. et al. 
[18 Blatchf. 47; 5 Ban, & A. 335.] i 
Circuit Court, D, Vermont. April 15, 1880. 
Patents — Damages — Profits — Isteuest — Injuxc- 

TIOS. 

1. The master's former report as to profits 
in this case [Case No. 13,335] reviewed and con- 
firmed. 

2. Interest allowed on profits. 

3. The question reserved as to an injunction 
heyond the term of the patent as to machines 
made during the term. 

In equity. 

Prout & Walker, for complainant. 
Edward J. Phelps, for defendants. 

WHEELER, District Judge. This cause 
[Case No. 13,335] has now been further heard 
upon the additional report of the master fil- 
ed therein, and exceptions to that report. The 
report does not specifically answer what was 
submitted to the master in the order of re- 
commitment, but what is reported covers the 
whole ground which before was wanting and 
in doubt. The former report showed the en- 
tire cost of the eleven machines sold, in spe- 
cific expense for labor and materials actually 
employed upon the machines themselves, and 
in miscellaneous and general outlay, and 
showed what the bow-spring, on which the 
defendants have a patent, brought above its 
t;ost, but did not show what its cost was, so 
that the cost of making and selling the de- 
fendants' invention could be deducted from 
the cost of making and selling the whole, so 
us to show the distinct cost of making and 
selling tlie orator's. That want is now sup- 
plied, and it appears that, in the opinion of 
the master, the bow-spring cost, in actual la- 
bor and material, .?135.19, and in general and 
miscellaneous expenses allowed, ^114.81, mak- 
ing $250 for each machine. 

In connection with the former re- 
port it now appears that the whole 
of the eleven macliines cost $39,575 81 

That the how-spring cost 2,750 00 

I^oaving the cost of parts embody- 
ing orator's invention $36,825 81 

That the whole eleven machines 

brought $58,500 00 

Of which the bow-spring brought. . 11,000 00 

■ Leaving due to the parts containing 

orator's invention ■ $47,500 00 

Dediicting tlie costs of these parts 36,825 81 

And there remains net iirofit $10,074 19 

To this is to be added profits on 

repairs 1,732 00 

And profits on cutting done 810 03 

Which make $13,216 22 

— Net profits in the hands of the defendant the 
AVindsor Manufacturing Company, October 

1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit .Tudgp. reprinted in 5 Ban. & A. 335; and 
here republished by permission.] 



1st, 1870, received solely from the sale and 
use of the orator's patented Invention. On 
that sum interest is to be cast to the date of 
this decree, April 6th, 1880, as has been be- 
fore shown in this cause. This interest is 
$7,544.25, making $20,760.47, for which, ac- 
cording to the reports, the orator is entitled 
to a decree, as of this day. 

The exceptions of the orator i-aise the ques- 
tion as to whether the master has allowed 
enough for the cost of the bow-spring, and 
whether a part of the cost of the boiler, and 
other things on which there is no patent, 
should be set to the bow-spring. The posi- 
tions and argument of the defendants' coun- 
sel are mainly relied upon in support of these 
exceptions, and in some views more appears 
to be conceded than the master has allowed. 
But, after all, these are purely questions of 
fact and of inferences from facts. What 
part of the whole price the bow-spring 
brought can only be inferred; It cannot be 
exactly computed. The questions as to cost 
rest lai'gely in the same way. In determin- 
ing these questions, the same views should 
be held throughout as to similar subjects. If 
alterations should be made in one part it 
might be necessary to alter others to coiTe- 
spond. There is no good reason apparent for 
revising the whole report, nor for revising 
any part in view of the whole. The master 
has once heard and determined the case as a 
whole, and made a report harmonizing all its 
parts. He has now stated a part which ho 
did not before state, but has not disturbed 
any of his former findings. It is, doubtless, 
more safe for the court not to undertake to 
disturb them. 

The orator has moved that the final decree 
for an injunction be extended beyond the 
term of the patent, as to machines made dur- 
ing the term; and the parties have been 
heard upon that motion. The patent bear.s 
date November 10th, 1803, and will expire No- 
vember 10th, 1880. The injunction is, in 
form, perpetual now, and there is nothing that 
can be added to that. There may not be any 
such machines at the expiration of the pat- 
ent. If there are, and the defendants desire 
to raise this question, they can move to have 
the injunction discharged or limited. If the 
defendants undertake to use or sell them, and 
the orator desires to question their right, it 
can then be done by proper proceedings. Till 
then the question will not necessai'ily arise, 
and it is not now decided, but is denied with- 
out prejudice. 

The exceptions are overruled, the reports 
are accepted and confirmed, and a decree i.s 
thereupon ordered, that the defendant the 
Windsor Manufacturing Company forthwith 
pay to the orator $20,760.47, with costs to be 
taxed, and for execution therefor. 

[For a hearing on a motion for an attachment 
for contempt, in which the motion was denied, 
see 3 Fed. 298. For other cases involving this 
patent, see Cases Nos. 13,331 and 13,334.] 
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STEAai TUG. 

[Note. Oases cited under this title will he 
found arranged in alphabetical order under the 
names of the vessels; e. g. "The Steam Tug 
Titan. See Titan."] 



Case No. 13,337. 

STEARNS V. BAItllETT. 

[1 Mason, 153; i 1 Robb, Tat. Gas. 97.] 

Circuit Court, D. Massachusetts. Oct. Term, 
1816. 

Patent — Psoceedixgs to RcPEAii — ^Verdict — 
TVkit op Ekkor— Bokden of Pjioof. 

1. The proceedings imder the 10th section of 
the patent act of 21st of February, 1793, c. 11 
{1 Stat. 323], are in the nature of a scire facias 
at the common law, to repeal a patent. 

[Cited in Wood t. Williams, Case No. 17,- 
908; Union Paper-Bag Mach. Co. v. Crane, 
Id. 14,388.] 

2. Upon a judgment rendered on such a suit, 
<?rror lies to the circuit court. 

3. A Tcrdiet, which is repugnant or uncertain 
in a material point, is void. 

[Cited in Delaware. L. & W. R. Co. v. TofEey. 
38 N. J. Law, 528: Hewson v. Saffin, 7 
Ohio, pt 2, p. 234. Cited in brief in Bald- 
win v. Doubleday, 59 Vt. 10, 8 Atl. 576.] 

4. The refusal of a court to amend a verdict 
is not matter, which can be assigned for error. 

5. Upon a trial under the general issue, un- 
<ler the 10th section of the patent act, the bur- 
den of proof, that the patent was obtained sur- 
reptitously or upon false suggestion, lies on the 
plaintiff. 

[Followed in Delano v. Scott, Case No. 3,753.] 

G. If a patent has been obtained by the plain- 
tiff, upon the defendant's refusal to submit to 
an arbitration, according to the provisions of 
the 9tli section of the patent act, and the de- 
fendant subsequently obtain a patent for the 
same invention, this is not conclusive proof, 
■that the latter was obtained surreptitiously or 
upon false suggestion. 

[7. Cited in U. S. v. White, Case No. 10,675, 
to the point that if the jury find the point in is- 
sue, and also another matter out of the issue, 
the latter finding is void, and may be rejected 
as snrplusage.] 

[in error to the district court of the United 
■States for the district of Massacliusetts.] 

This was a proceeding in the district court, 
■under the 10th section of the act of the 21st 
of February, 1793 (chapter 11), to repeal a 
patent-right, granted to the defendant upon 
the allegation, that it was obtained surrep- 
titiously and upon false suggestion. Upon 
n motion, supported by aflSdavit, a rule "to 
show cause, why process should not issue 
to rei^eal the letters patent, was granted; 
upon the return of which the district court, 
after hearing the parties, made the rule ab- 
solute; and process was ordered by the court 
to issue against the defendant, to show cause 
why the letters patent should not be re- 
pealed; and it was further ordered, that the 
applicant should file his allegations with due 
specifications. A further allegation, with 
specifications, was accordingly filed, by Avay 
of amendment of the original complaint, aud 

1 [Reported by William P. Mason, Esq.] 



thereupon the said process duly issued. The 
original afiidavit alleged, that the letters pat- 
ent were obtained surreptitiously and upon 
false suggestion; and that the i)laintiff was 
the true and original inventor of the ma- 
chines in controversy. The amended com- 
plaint alleged, that the machines described 
in the letters patent to the defendant, "were 
not invented by him, hut by another." And 
after specifying, under a videlicet, the par- 
ticulars of the invention, and alleging, that 
they were not invented by the defendant, 
concluded by alleging, "that the same ma- 
chines, in all respects, in which they are 
new. are and w^ere of the invention of an- 
other; and were known, and secured by 
patent, previously, to the complainant, as in 
and by his specification or aflftdavit original- 
ly filed, to "which this is an amendment and 
addition, is alleged." Upon the return of 
the process, the defendant duly appeared 
and filed the following plea and answer. 
"And now the said William Barrett comes 
and defends, &c. when, &c., and for cause, 
why the said letters patent should not be re- 
pealed, saith, that his letters patent were 
not upon false suggestion or surreptitiously 
obtained, in manner and form as set forth in 
the writ of said Abner Stearns; but that the 
said new and useful improvement, for which 
his said letters patent issued, as in said com- 
plaint is set forth, was invented by him, the 
said Bari'ett, in manner and fonu as he, in 
his former answer to the first complaint of 
said Stearns, hath alleged, and thereof he 
puts himself upon the country." And the 
plaintiff put himself, as to this issue, upon 
the country likewise. 

The issue, so joined by the parties, was 
tried by a juiy, who returned the following 
verdict: "The jury agree, that the plaintiff 
and defendant were both concerned in the 
invention of the reel, or machine, for dyeing 
all kinds of woven and silk "goods, and a 
frame for finishing the same. They find, 
that the plaintiff has not supported his allega- 
tions, and therefore find a verdict for the 
defendant." Upon this verdict a judgment 
was rendered by the court, by consent of the 
parties, for the defendant. At the trial, a 
bill of exceptions was taken by the plaintiff 
to tlie charge of the court. The bill of ex- 
ceptions stated, at large and in ha^e verba, 
the testimony of all the witnesses on each 
side, and all the other evidence introduced 
by the parties. It then stated the points in- 
sisted upon by the counsel, and then the 
■ charge of the court upon these points as fol- 
lows: "Whereupon the said counsel for the 
complainant insisted then and there before 
the said hon. judge, on the behalf of the 
said Stearns, that the said several matters, 
so produced and given in evidence on the 
part of the said complainant as aforesaid, 
were suflSeient, and ought .to be admitted 
and allowed as decisive evidence, that the 
said Barrett had surreptitiously obtained his 
said patent, and was not the inventor of all 
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the essential parts of the said machines. The 
said counsel particularly insisted, that the 
refusal of the said Barrett, in the manner 
disclosed in the evidence aforesaid, to ap- 
point an arbiti-ator on his part, in compli- 
ance with the requirement of the law of the 
United States, in such case provided, and 
his, the said Barrett's obtaining his said pat- 
ent afterwards, in the manner disclosed in 
the evidence aforesaid, was contrary to the 
statute in such case; and thereupon the said 
counsel for the complainant prayed of the 
said hon. judge to admit and allow the said 
matters so as aforesaid produced and given 
in evidence to he conclusive evidence, that 
the said patent of the said Barrett was ob- 
tained surreptitiously. The counsel for the 
complainant farther insisted, that, as to the 
invention of the said machines, it was in- 
cumbent on the complainant to produce only 
general evidence to show, that said Barrett 
was not the inventor; and that the burden 
of evidence thereupon devolved on the re- 
spondent; and it became incumbent on him 
to prove, that he, the said respondent, was 
the sole and exclusive inventor of all, and 
every essential part of the said machines 
respectively, as set out and described in his 
specification; and thereupon the said counsel 
pmyed the hon. judge to admit and allow the 
evidence aforesaid to be conclusive, that the 
patent of the said Barrett was obtained up- 
on false suggestion, and to instruct and di- 
rect the jury, that unless the said Barrett 
had proved, beyond a reasonable doubt, that 
he was the sole and exclusive inventor of all 
the essential parts of the machines aforesaid, 
described in his specification, and stated in 
his patent, that they, said jurors of tlie jux*y 
aforesaid, should return a verdict for the 
complainant. But to this the counsel for 
the respondent, on his behalf, did then and 
there insist before the said hon. judge, that 
the matters tend evidence aforesaid, so pro- 
duced and proved as aforesaid, did not 
amount to, nor ought to be held to be, con- 
clusive evidence against the said Barrett 
to prove, that his patent aforesaid was ob- 
tained surreptitiously or upon false sugges- 
tion as aforesaid. 

"And the said hon. judge did then and there 
declare and deliver his opinion to the jury 
aforesaid, as follows, namely: As to the first 
point the judge directed the juiT, that though 
it should appear to them from the evidence, 
that there were conflicting claims for a pat- 
ent bj"" the respective pai'ties, at the office 
of the secretai-y of state, and that a refer- 
ence was recommended or directed, and that 
said Stearns did offer to refer such conflict- 
ing claims of himself and said Barrett to ar- 
bitrators, to be appointed according to the 
provisions of the law in such case, and named 
an arbitrator or referee on his behalf, and 
gave notice thereof to said Barrett; and 
though said Barrett should have refused, on 
his part, to appoint an arbitrator or i-eferee, 
and afterwards a patent was issued to 



Stearns, and, subsequent to the date of said 
Stearns' patent, one was issued to said Barrett, 
as appears in evidence from their respective 
dates; yet that tliese circumstances alone 
would not constitute an obtainment of the 
patent surreptitiously, or on false suggestion, 
on the part of said Bai'rett, within the trae in- 
tent and meaning of the statute; and that 
other evidence besides that, which should es- 
tablish those facts and circumstances, would 
be necessary to support the charge of obtain- 
ing the patent surreptitiously or by false sug- 
gestion. And in regard to the second point, 
the said hon. judge directed the juiy, that 
the burden of proof lay upon the complain- 
ant to support his allegations, in order to 
maintain the issue joined; and that as to 
the question, who was the ti-ue inventor of 
the machines, it was incumbent on the com- 
plainant to satisfy the juiy, beyond a rea- 
sonable doubt, that said Barrett was not 
the true inventor of said machine or improve- 
ment, or of some essential part of it, to main- 
tain that alleged ground for vacating the 
respondent's patent. That the objection, that 
this was requiring the complainant to prove 
a negative, was not applicable to this di- 
rection; for the complainant might prove the 
proposition contended for, by proving that 
another person, besides Barrett, was the in- 
ventor; and as there appeared no allegation 
nor evidence in the cause, nor was it con- 
tended by either party, that any other, be- 
sides Stearns and Barrett, was the inventor 
of said machine, it would follow, that unless 
Stearns should have satisfied the juiy, that 
he was the inventor of the machine, or some 
material part of it, they must find a verdict 
for the respondent; and with this direction, 
the said hon. judge left the cause to the 
jury." 

The following points were now made by 
G. Sullivan, for plaintiff in error: 1st. That 
by the finding of the jury, the fact was ex- 
pressly established, that the respondent Was 
not the sole inventor of any essential part of 
either of the machines, for which he obtained 
a patent; and the conclusion of the verdict 
in favor of the respondent was therefore 
repugnant to this finding, and contrary to 
law. 2dly. That the hon. judge ought to 
have amended and worked said verdict into 
foi-m, and thereupon entered judgment for 
the complainant, or have rejected it, and 
awarded a venire de novo. 3dly. That the 
hon. judge directed and decided, that it was 
incumbent on the complainant to prove a 
negative proposition, viz. tliat the respond- 
ent was not the inventor of the essential parts 
of said machines, whereas the respondent 
ought to have been held to prove, that he 
was the inventor, 4thly. That the hon. judge 
directed and decided, that the obtainment. 
by the respondent, of his said patent, was 
not surreptitious, although obtained in the 
manner apparent on the record, viz. after a 
patent, for the same invention, had been is- 
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sued to another, upon the refusal of the re- 
spondent to submit to arbitration, as required 
by the ninth section of the patent law. othly. 
That the answer of said respondent, under 
oath, was read to the juiy in evidence. 

Under the first point it was contended, that 
whenever a patentee had obtained a patent 
upon a specification broader than his inven- 
tion, the patent was void. As when a patent 
was obtained for the whole' of a machine, 
and the patentee had invented only an im- 
provement. Woodeocli V. Parker [Case No. 
17,971]. So where the specification imperfect- 
ly discloses the mode of producing the ef- 
fect; or specifies an effect, which the means 
specified will not produce, the patent is void. 
Turner v. Winter, 1 Term R. 602; Rowntree's 
Case, Fessen. Pat. 151. And if the patent 
obtained really covers the invention of an- 
other, it is void. Tenant's Case, Fessen. Pat. 
152. 

Under the second point it was contended, 
that it was within the power of a court to 
amend a verdict. And that this might be 
done by the plea-roll, issue, notes of the 
judge, minutes of counsel, or afildavit of facts, 
proved at the trial. Goodtitle v. Otway, 8 
East, 357; Doe v. Perkms, 3 Tei-m R. 749; 
Petrie V. Hannay, Id. 659; President, etc., 
of Highland Turnpike Co. v. iJl'Ivean, 11 
Johns. 100, 101; Grant v. Astle, 2 Doug. 723. 
As where tlie jury find a fact, of which there 
was no evidence. Manners v. Postan, 3 Bos. 
& P. 343. Where the jury use technical terms, 
in an improper manner. Chester v. Willan, 2 
Saund. 97. Where the jury undertake to col- 
lect the contents of a deed, and find the deed 
in hsec verba, the court will not regard the 
jury's finding of the contents, but will look 
to the deed. Rowe v. Huntington, Vaughan, 
77. Where the jury undertake to find the 
costs for either party, of which the law dis- 
poses, the court will not regard the finding. 
Greene v. Cole, 2 Saund. 257. Where the jury 
find the plaintiff was disseised nisi the words 
contained in a will conveyed a good estate; 
the court held, that the verdict was perfect 
without the nisi, and so entered for the plain- 
tiff. West V. Monson, Cro. Bliz. 480. Where 
the jury find, that the defendant did not 
promise, &c. nevertheless if two witnesses 
are to be believed, and they think they are, 
they, find the verdict for the plaintiff; it was 
beld a good verdict for the defendant. Sir. 
Rowland Heyward's Case, 3 Dyer, 372. 
Where the jury find the facts at large, and 
further conclude against law, the conclusion 
Is ill, and the verdict will be amended ac- 
cording to the facts found. Dyer, 106, 20; 
Plowd. 114; Priddle's Case, 11 Coke, 10. 
Where the juiy bring in a verdict, and there 
Is surplusage, the court will reject the sur- 
plusage. 11 Mod. 64. Where the jury find 
any thing out of the issue, such a verdict, 
for so much, is void, although it conclude in 
general for or against the plaintiff or de- 
fendant. And the rule, by which the court 
shall amend verdicts, is the true legal intent 
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and meaning of the jury, if such may be col- 
lected from the verdict. Foster v. Jackson^ 
Hob. 54; Hawks v. Crofton, 2 Burrows, 690; 
Doe V. Perkins, 3 Term R. 749; Rees v. Mor- 
gan, Id. 349; Walker v. Gibbs, 2 Dall. [2 U. 
S.] 211, 212. It was then contended, that the- 
verdict in the ease before the court, was, 
in substance, a suflacient and distinct answer 
to the issue, and defective only in form; and 
that the judge should, therefore, have amend- 
ed it, or, since the verdict was no part of th& 
record, have entered up judgment for the 
plaintiff, without amending it. 

Under the third point, it was contended^ 
that a scire facias was a summary remedy,, 
in the nature of a quo warranto; and was 
sustained at common law, where the subjects 
were injured by a patent, in order to avoid 
a multiplicity of suits. That in a quo war- 
ranto, the respondent must set out his whole 
title at length, and thafthe affirmation neces- 
sai-ily devolved upon the respondent, by the 
whole course of the pleadings; that this pro- 
cess was in the nature of a quo warranto, 
and the whole course of proceedings was 
the same. 

Under the fourth point, it was contended; 
that by the ninth section of the patent law, 
the legislature had prescribed a mode for 
the adjustment of interfering applications by 
a reference; and that if an applicant, refus- 
ing to submit to such reference, was permit- 
ted still to obtain a patent, all the advantages 
to be derived from a patent, which was that 
of an "exclusive privilege, would be lost to 
the other patentee. 

Under the fifth point it was contended, that 
to permit the answer of the respondent on 
oath to be read to the juiy in evidence, was 
contraiy to the course of proceedings in a 
quo wari-anto, and was not, therefore, allow- 
able in this case. 

Bigelow and Gorham, for defendants, con- 
tended that a writ of error would not lie in 
this case, because the process was not ac- 
cording to the course of the common law. 
Hunt V. Coffin, 2 Dyer, 197; Melvin v. Bridge, 
3 Mass. 305; Pratt v. Hall, 4 Mass. 241; Ed- 
gar V. Dodge, 4 Mass. 671. That if it were 
according to .the course of the common law, 
it would be necessary for the complainant to 
allege himself to be the first patentee, and 
to set out his right at length, which the 
complainant, in this case, had not done. That 
the burden of proof was on the complainant, 
and he must show, that the patent of the 
defendant was obtained sun-eptitiously and 
upon false suggestion; the patent obtained 
by the defendant being, in itself, prima facie 
evidence of his right. That the writ of scire 
facias was a judicial writ founded upon a 
record; but that, in this case, there was no 
record to found the process upon, the district 
court not being the repository of the records 
of patents: and no process of this kind could 
have issiied from that court, had not a special 
power been given to it by the patent law. 
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That the proper mode of procedure would 
have been by a certiorari, which being a 
writ of favor, the ti-uth of the facts and the 
merits of the case would have been examined 
lender it. 

It was further contended, that the finding 
of the juvy in this case was not, that this 
was a joint invention of the plaintiff and de- 
fendant, but only, tliat both of them were 
concerned in it; similar to the case of the 
invention of a machine by two men without 
either's knowing of the invention of the other; 
in which case it could not by any means be 
said, that the patent of the last inventor was 
obtained surreptitiously. If, therefore, the 
linding of the jury could by any moans be 
made consistent, the court would make it so. 

STORY, Circuit Justice. The ^flrst question 
is, whether this court has appellate jurisdic- 
tion from a judgment, rendered by the dis- 
trict court in proceedings under the tenth sec- 
tion of the patent act. 

Before considering this question, it will be 
necessary to settle the tnie nature and cliai*- 
acter of the proceeding itself. It is not easy 
to give a construction to the tenth section of 
the act, that is entirely free from difficulties. 
It provides, in substance, that, upon oath or 
aifirmation being made before the judge of 
tlie district court, that any patent was ob- 
tained surreptitiously, or upon false sugges- 
tion, and motion made to the said court with- 
in three years after issuing the patent, it 
."^hall be lawful for the said judge, if the 
matter alleged shall appear to him sufficient, 
to grant a rule, that the patentee, or the 
executor, &c., show cause, why process should 
not issue against him to repeal such patent; 
and if sufficient cause shall not be shown to 
the contrary, the rule shall be made abso- 
lute; and thereupon the said judge shall or- 
der process to be issued against such pat- 
entee, or his executors, &c., with costs of suit. 
And in case no sufficient cause shall be sliown 
to the contrary; or if it shall appear, tliat 
the patentee was not the true inventor or 
discoverer; judgment shall be rendered by 
such court for the repeal of such patent. And 
if the party, at whose complaint the process 
issued, sliall have judgment given against 
him, he shall pay all such costs as the de- 
fendant shall be put to in defending the suit, 
to be taxed against him by the court, and re- 
covered in the due course of law. 

The proceeding is evidently of a peculiar 
nature. It begins bj'^ a rule to show cause, 
which is commonly called a rule nisi, and 
if no sufficient cause be shown to the con- 
tra ly, the rule is to be made absolute. For 
what purpose is it to be made absolute? 
Clearlj', as the act declares, that process may 
issue against the patentee to repeal the pat- 
ent; and the section proceeds to direct, that 
Kueli process shall be issued against the pat- 
entee, with costs of suit. If the section had 
stopped here, there could have been little 
room for doubt; and it would, probably, have 



been judicially held, that the hearing ufcon 
the rule was decisive, and final between the 
parties; and that if the rule was made ab- 
solute, the patent would be in effect repealed; 
and the issuing of process would be in tlie 
nature of an execution to enforce, or make 
known, the judgment of the court. The pro- 
ceedings would, in this view, bear a strong 
analogy to the summary proceedings under 
the statute of 17 Geo. III. e. 2o, to set aside 
an annuity and cancel the bond, or other as- 
surance, granting the same. 1 Tidd, Prac. 
(4th Ed.) 436. In aid of this construction of 
the tenth section of the patent act, it is ma- 
terial to observe, that, by its terms, the pro- 
cess is to be issued to repeal the patent, ancl 
not to show cause, why it should not be re- 
pealed; and the process is also to enforce a 
payment of the "costs of suit," which seems 
to suppose, that the suit is then concluded. 
But it has been supposed, that the subsequent 
clauses of the tenth section contemplate the 
process to be issued as me. -"Iv interlocutory 
process, to bring the party into ^'ourt to show 
cause, why the patent should not be repealed; 
and that, upon the pleadings xipon such pro- 
cess, the merits of the application are to be 
discussed and decided. And the clause, that 
"in case no sufficient cause sliall be shown 
to the contrary, or if it shall appear that 
the patentee was not the true inventor or 
discoverer, judgment shall be rendered by 
such court for the repeal of such patent," is 
supposed particularly to apply to those ul- 
terior proceedings. In fact, the process is 
thus deemed, to all intents and purposes, a 
scire facias at the common law to repeal a 
patent. 

There is certainly great force in the argu- 
ment in support of this view of the process, 
although some differences must be admitted 
to exist between it and a scire facias at the 
common law to repeal a patent. In the first 
place, a scire facias is a judicial process, is- 
suing upon some record already enrolled in 
the court. It either issues out of chanceiy, 
where the patent itself is recorded, or from 
some other court, whore a forfeiture or other 
cause of repeal appears by office, or other 
matter upon record, in the same court. King 
V. Butler, 3 Lev. 220, 2 Vent. 344; 4 Inst. 72; 
2 Saund. 72, p. 9, In note; 1 Tidd. Prac. (4th 
Ed.) 966. And the patent itself, or an in- 
qiiisition, which finds a patent and a cause 
of forfeiture, is a sufficient record to author- 
ize the issuing of the scire facias. Lev. 220; 
Com. Dig. "Patent," F 7; Dyer, 197, etc. In 
this respect, the process from the disti-ict 
court is different. That court is not the de- 
pository of the records of patents; but they 
are recorded in the office of the secretaiy of 
state; and, if the present argument be right, 
the process is not founded upon any judg- 
ment of the court, ascertaining a forfeiture- 
or ground of repeal. In the next place, a 
scire facias is a process altogether confined 
to the crown, with the exception of the sin- 
gle case, where two patents have issued for 
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the same tiling; ia wliicli case, the prior pat- 
entee may maintain a scire facias to repeal 
the second patent. Dyer, 198, 6; 2 Sauna. 
72, S, note; Com. Dig. "Patent," F 2, F 3. 
But see G Mod. 229. But, under our patent 
act, any person, whether a patentee or not, 
may apply for the repeal. There are other 
differences, which it is not now necessaiy to 
enumerate. 

After considerable hesitation, I have come 
to the conclusion, that the proceedings upon 
the rule nisi are not conclusive; and that the 
process, to be awarded upon making the rule 
absolute, is not a final process, but a judicial 
writ in the nature of a scire facias at the 
common law. In this view, the preliminary 
proceedings are analogous to those on a rule 
for an information in the nature of a quo 
warranto under the English statutes. See 
Bex T. Dawes, 4 Burrows, 2022; Bex v. 
Dawes, Id. 2120; Bex" v. Teacock, 4 Term B. 
GS4. Upon this construction all the words of 
the statute have a natural connexion and dis- 
tinct meaning, referring to the progressive 
order of the proceedings. The process is call- 
ed in the statute a process to repeal the pat- 
ent, merely as* a description of its nature and 
use; and not because it necessarily and ab- 
solutely, per se, repeals the patent; in the 
i=anie manner as a scire facias at common 
law, though, in fact, always a process to show 
cause, is generallj'' denominated a scire facias 
to repeal a patent. Dyer, 179b, 19Sa; Lil. 
Ent. 411; 2 Saund. 72p, note. Nor does the 
addition of the words in the statute, "with 
the costs of siiit," at all impugn this con- 
struction; for the process is then to show 
cause, why the patent should not be repealed, 
with costs of suit In confirmation of this 
construction it may be remarked, that in the 
correspondent section of the patent act of 
10th of April, 1790, c. 7 [1 Stat. 109], the 
clause as to the costs of suit is omitted; which 
clearly -shows, that these words ought not to 
change the ordinary construction of the con- 
text. The subsequent language of the sec- 
tion, that "in case no sufficient cause shall be 
shown to the contrary, or if it shall appear, 
that the patentee was not the true inventor 
or discoverer, judgment shall be rendered by 
such court for the repeal of such patent," 
manifestly contemplates some proceedings 
after the process is issued, by which certain 
facts may be judicially determined, which 
are to be the proper foundation of a judg- 
ment. It is also of very considerable weight, 
that this has been, as far as we can obtaen 
information, the practical exposition of the 
statute. It is consonant to the rules of the 
common law, which have generally been con- 
sulted and followed in all our laws and pro- 
ceedings, to which they bear any relation; 
and it preserves the trial by jury, which the 
judicial act "(Act Sept. 24, 1789, c. 20, § 9 [1 
Stat. 76]) declares shall be the mode of trial 
of all issues of fact in the district court, in 
all causes except civil causes of admiralty 
and maritime jurisdiction. Whether a more 



convenient, as well as a more efEeetual rem- 
edy, might not have been obtained by a bill 
in equity, to set aside a patent for fiuud or 
imposition, it is not the province of a judicial 
tribunal to consider or decide. See Attorney 
General v. Vernon, 1 Vern. 277, 280. 

It being then ascertained, that this is a 
proceeding in the nature of a scire facias at 
the common law, the next inquiry is, wheth- 
er this court lias appellate jurisdiction from 
the judgment rendered therein by the district 
court. If this point were to be decided by a 
mere reference to the common law, no diffi-- 
eulty could arise; for, upon a judgment on a 
scire facias, it is very clear, that error lies. 
2 Tidd, Prac. 9GG, 1028; Com. Dig. "Plead- 
er," 3 B, 7. But the appellate jurisdiction of 
the circuit court depends altogether upon the 
positive provisions of our own statutes. It is 
not a court, originating in the common law, 
whose jurisdiction is to be ascertained by im- 
memorial usage. The judicial act of 1789 
(chapter 20, § 22) gives appellate jurisdic- 
tion to this court from all final decrees of the 
district court in causes of admiralty and mar- 
itime jurisdiction, where the matter in dis- 
pute exceeds 300 dollars; and from all final de- 
crees and judgments, "in civil actions," where 
the matter in dispute exceeds 50 dollars. The 
act of 3d March, 1803, c. 03, § 2 [2- Story's 
Laws, 905; 2 Stat. 244], allows an appeal 
to this court from all final judgments or de- 
crees of the district court, where the matter 
in dispute exceeds 50 dollars. Whether this 
last statute applies to any but causes of ad- 
miraltj' and maritime jurisdiction, is ques- 
tionable (U. S. V. Wonson [Case No. 16,750]), 
and need not now be considered; for this 
process comes completely within the descriii- 
tion of a "civil action." A scire facias is a 
judicial writ; and yet it is held to be an 
action, because the defendant may appeal* and 
plead thereto. Co. Litt. 290, G, 291, a; Pulte- 
ney v. Townson, 2 W. Bl. 1227; Grey v. 
•Tones, 2 Wils. 251; Peuner v. Evans, 1 Term 
B. 207; Winter v. Kretchman, 2 Term B. 45; 
2 Tidd, Prac. (4th Ed.) OtJG. And for pre- 
cisely the same reason this process must be 
deemed an action; and it is clearly a civil, as 
contradistinguished from a criminal, action. 
A writ of error, therefore, well lies, if the 
matter in dispute exceeds the stipulated val- 
ue. It is conceded by the counsel on both 
sides, that the patent riglit is of a far great- 
er value; and, as it judicially appears upon 
the record, tliat each of the parties claims the 
invention as his own, each has a matter in 
controversy sufficient in value to sustain the 
jurisdiction. It is not necessaiy to decide, 
whether, if the plaintiff had been a mere 
stranger, claiming no title to the invention, 
he could have brought a writ of error from 
the judgment of the district court. The diffi- 
ciilty in such a case would have been, how to 
estimate the value, which the plaintiff could 
have in the controversy. On this point no 
opinion is intended to be given. 

The appellate jurisdiction in this court be- 
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ing established, "we may now pass to the 
consideration of the other questions arising 
in the cause. It is deeply to he regretted, 
that the proceedings were from accidental 
causes conducted in so inartificial and irreg- 
ular a manner by the parties in the court 
below. The scire facias does not express 
in tlie pointed and distinct terms of the stat- 
ute the causes, for which the patent is 
sought to be repealed. It ought to have 
contained a direct allegation or suggestion, 
that the patent was obtained surreptitious- 
ly, or upon false suggestion, and have called 
upon the defendant for that cause, and for 
that cause only, to show cause, why the 
patent should not be repealed. Whereas 
the scire facias, after reciting (and, in my 
judgment, very unnecessarily) the whole 
proceedings prior to the making of the rule 
absolute, proceeds to state at large, in a 
new allegation, a specification of the partic- 
ulars, in which the plaintilf denied the ma- 
chine in controversy to be the invention of 
the defendant, and claimed it to be the in- 
vention of another (meaning, as the context 
shows, of the plaintiff himself); and then 
calls upon the defendant to show cause, 
why the letters patent, for the cause afore- 
said, should not be repealed. From the 
manner, therefore, in which this new alle- 
gation is inserted in the scire facias, it is 
uncertain, whether the defendant is to an- 
swer to that only, .(and it does not contain 
a syllable, as to the patent's having been 
obtained surreptitiously or upon false sug- 
gestion) or whether the statements in the 
original affidavit are now included in the 
charge. This specification was very prop- 
erly ordered by the court; but it was in the 
nature of a bill of particulars, to assist the 
defendant at the trial, and by no means a 
regular part of the scire facias. It is very 
probable, that this informality occasioned 
the embarrassment of the subsequent plead- 
ings, in which it is not very easy to discern 
at once, what was the precise point, which 
the parties meant to put in issue; whether, 
that the patent was obtained surreptitiously 
or upon false suggestion; or that the im- 
provement, for which the patent issued, was 
the invention of the defendant. And this 
again, probably, misled the jui-y in shaping 
their verdict. In my judgment, the plea 
must be considered, substantiallj'-, as put- 
ting in issue the only point, that, on the 
scire facias, could be material, viz. whether 
the patent was obtained sux*reptitiously or 
upon false suggestion; and, of course, that 
the residue of the plea is mere surplusage. 
The material inquiry then is, whether the 
jury have, in direct terms, or by necessary 
legal intendment, returned a verdict upon 
this issue. Many authorities have been cit- 
ed to show the power of courts of law . to 
amend verdicts, which are defective, so as 
to conform to the real intentions of the jury. 
It is unnecessary to examine the nature or 
limits of this doctrine; for no amendment 



was made in this verdict by the district 
judge; and a refusal to amend a verdict is 
not the subject of a writ of error. It is a 
mere exercise of discretion by the court be- 
low; and it does not even appear upon this 
record, that any application was made to 
the court for that purpose. 

The vei'dict is, therefore, to be taken as it 
stands upon the record, with all its imper- 
fections on its head. It is clear, that, in 
terms, it does not find the issue joined by 
the parties; if, however, the court can col- 
lect the point in issue out of the verdict, it 
will be sufficient. Hob. 54. Com. Dig. 
"Pleader," S 18, S 26; Hawks v. Croftou, 2 
Burrows, 698. The plaintiff contends, that 
the fact found by the jury, that the ma- 
chine was the joint invention of the plain- 
tiff and the defendant, is decisive in his fa- 
vor; and, by inference, includes the point in 
issue; and that the subsequent finding for 
the defendant is repugnant to this fact, and 
therefore ought to be rejected. On the oth- 
er hand, the defendant contends, that the 
general finding is for the defendant; and 
the special fact found is not repugnant to 
it, and may, therefore, be rejected as sur- 
plusage. If there be a material repugnancy 
in the verdict, it is not competent for the 
court to reject either part of the finding; for 
it is utterly impossible for the court to de- 
cide, which is the truth of the case. And 
if it were otherwise, there is no authority 
to substitute its own opinion for that of the 
jury. In such case, the repugnanc3' will be 
fatal. A verdict, which finds two inconsist- 
ent material facts, is void, and cannot be a 
foundation for a legal judgment. Com. Dig. 
"Pleader," S 23. On the other hand, a gen- 
eral verdict, (as this must be deemed to be,) 
which finds the point in issue by way of 
argument or inference, is void, even, as it 
is said, though the argument or inference be 
necessary. Howe v. Hunttagton, Yaughan, 
66, 75; Com. Dig. "Pleader," S 22. It fol- 
lows, therefore, that in no event can the 
verdict be adjudged in favor of the plaintiff. 
It is either a verdict, which finds the sub- 
stance of the issue for the defendant, or it 
is void for repugnancy, uncei-tainty, or in- 
sufficiency. 

. There are many authorities, in the books- 
respecting this subject, some of which are 
not easily reconcilable with sound sense, or 
with legal principles. From the mass of 
cases, however, some rules may be extracted,, 
which commend themselves to the judgment 
of all of us. If, for instance, the jury find 
the point in issue, and also another matter 
out of the issue, the latter finding is void, and 
may be rejected as surplusage. Com. Dig, 
"Pleader," S 18, S 28. But it is otherwise, 
if the matter so found be contained in the 
issue; for then, if it be material and contra- 
dictory, it cannot be rejected as surplusage. 
So if the point, on which the verdict is 
given, be so uncei-tain. that it cannot be 
clearly ascertained, whether the jury meant 
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to find tlie issue or not, it cannot be helped 
"by intendment; and, H fortiori, if it be re- 
pugnant to other facts expressly found. Id., 
^'Pleader," S 2, S 23. 

Let us now apply these principles to the 
present verdict From the terms, in which 
the verdict is expressed, it seems to be an' 
argumentative finding for the defendant. 
The jury find, that the plaintiff has not sup- 
ported his allegations, and therefore find for 
the defendant. What were those allega- 
tions? That the patent was obtained sur- 
reptitiously and upon false suggestion, as 
stated in the original affidavit? Or, that 
the machine in controversy was the sole in- 
vention of the plaintiff, as stated in his 
amended allegation? The terms of the ver- 
dict more correctly apply to the latter, than 
to the former; and there is this additional 
reason for this construction, that the fact 
specially found is, in this view, consistent 
with the general finding. For, as the jury 
find, that the plaintiff and defendant were 
both concerned in the invention, then the 
allegation of the plaintiff, that it was his 
sole invention, was not supported. In this 
view of the verdict, it is void, either because 
it is merely argumentative and uncertain, 
or, more properly, because it does not find 
the real point in issue between the parties. 

On the other hand, if the verdict be sup- 
posed to refer to the real issue between the 
parties, it is to be considered if it be not 
necessarily repugnant. By the patent act, 
no person could entitle himself to a patent 
for any machine, unless he was the true in- 
ventor of it, and would make oath to that 
fact before some competent authority. By 
the expression in the statute, "true invent- 
or," is undoubtedly meant the sole and ex- 
clusive inventor; for if the machine were 
the joint invention of several persons, nei- 
ther of them could claim to be the true in- 
ventor, having an exclusive title to the pat- 
ent; but the interest would be a joint or 
common interest in the whole. In such a 
case, therefore, if a party v.'erc to obtain a 
patent for the invention, having sworn, that 
he was the true inventor, he would, in the 
language of the act, obtain It "upon false 
suggestion"; and as such false suggestion 
would be a surprise and Craud upon the gov- 
ernment, it might well also be declared to 
be obtained "surreptitiously." In the pres- 
ent case, the defendant obtained his patent, 
claiming it to be his own exclusive inven- 
tion, and asserting the fact upon his oath. 
The jury have found, "that the plaintiff and 
defendant were both concerned in the in- 
vention." It is said by the defendant's 
■counsel, that this is not a finding, that the 
plaintiff and defendant were jointly concern- 
ed in the invention. I confess, that this 
seems to me an over-refinement, and an ex- 
ercise of legal astuteness too ingenious, and 
too subtle to be applied to the language of 
verdicts. When the jury declare, that both 
were concerned in the invention, the natural 
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meaning of the words is, that the invention 
was the result of their joint, and not of 
their several and independent labors. How- 
ever complicated the machine may be, the 
invention itself is not susceptible of division. 
If the plaintiff and defendant separately 
and independently invented several parts of 
the machine, capable of a distinct use, then 
those parts might be considered as separate 
inventions, for which each inventor might, 
perhaps, be entitled to a separate patent. 
But the present patent claims the invention, 
as a whole; and the jury find, that in this 
invention they were both concerned; which 
I cannot understand in any other sense, 
than as verifying the invention to be a joint, 
simultaneous production of the genius and 
labor of both parties. The special fact, so 
found, is necessarily repugnant to any gen- 
eral verdict in favor of the defendant, upon 
the real issue between the parties. It is a 
fact, consistently with which no such ver- 
dict could be given. It is also a direct con- 
tradiction of the allegation in the plea of 
the defendant, that the improvement was 
invented by him; and if that allegation be 
considered as part of the issue, the finding 
is so far against the defendant. In either 
view, the verdict is repugnant, in a material 
point, and consequently void. 

In any way, therefore, of considering the 
verdict, it cannot, in my judgment, be sup- 
ported. And I will add, that where a verdict 
is not expressed substantially in the terms of 
the issue, the case ought to be extremely 
clear, that should induce a court to make it 
the ground of a final judgment. For this de- 
feet in the verdict, the judgment of the dis- 
tinct court must be revei"sed, and a new trial 
had at the bar of this court. 

There are several points, however, made up- 
on the bill of exceptions, which have been 
fully argued, and as they may be important 
in the future trial of this cause, I am willing 
to declare my present opinion respecting 
them. Before entering into the merits of 
them, I cannot forbear to remark upon the 
inaccuracy, with which the bill of exceptions 
has been framed. It contains, not a state- 
ment of the facts, but of the testimony intro- 
duced to prove the facts, on each side, in hcec 
verba; and the counsel for the plaintiff then 
insisted, that the matters so produced and 
given in evidence, on the part of the plaintiff, 
were sufficient, and ought to b« admitted and 
allowed as decisive evidence, that the de- 
fendant surreptitiously obtained his patent, 
and that he was not the inventor of all the 
essential parts of the machine in controversy. 
There is no rule of law, which would have 
authorized the court to give such direction to 
tbe jury; ios the matters so produced are 
not distinctly stated, but are mere questions 
of fact to be asceitained by the jury. Smith 
V. Carrington, 4 Oranch [S U. S.] 62. The 
bill of exceptions sliould either have stated 
the facts, and not merely the evidence of the 
facts, and prayed the opinion of the court 
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thereon; or, if the evidence was doubtful, it 
might liave stated, that evidence was given to 
prove certain facts, and then have prayed the 
opinion of the court thereon, if the jury 
should so find the facts. In England, when 
the facts are doubtful, I believe it is more 
usual in practice to insert those facts in the 
bill of exceptions, as settled by the jury, and 
then to allege the opinion of the court, as an 
absolute one, upon the trial. 

Waiving, however, all objections to the 
tei'ms and form of the bill of exceptions, let 
us now proeed to examine the points, stated 
at the argument. The first objection, taken 
to the opinion of the court below, is, in sub- 
stance, that the court ought to have directed 
the jury, that the lefusal of the defendant 
to submit his claim to arbitration, under the 
circumstances detailed in the evidence, 
(which brought it within the 9th section of 
the patent act) and subsequently obtaining a 
patent after the plaintiff had obtained his, 
was conclusive evidence, that the patent of 
the defendant was obtained surreptitiously oi 
upon false suggestion; whereas the court 
held, that these facts were not, per se, con- 
clusive to establish this point. In my judg- 
ment, there was no error in this opinion of 
the court. If an arbiti-ation had been ac- 
tually perfected between the parties under 
the 9th section, the award or decision of tlie 
arbitrators would have been final between 
the parties only so fai', as respected the grant- 
ing of the patent. It would not have con- 
cluded the parties from showing in the pres- 
ent suit, that it was obtained upon false sug- 
gestions. It would not have concluded them, 
in an action for an infringement of the pat- 
ent, from asserting any defence allowed by 
the 6th section of the patent act. The sole 
object of such an award is, to ascertain who 
is prima facie entitled to the patent. But 
when once obtained, the patent is liable to be 
repealed or destroyed by precisely the same 
process, as if it had issued without objection. 
If the award itself would not have been con- 
clusive, a fortiori, a refusal to join in an ar- 
bitration under the statute cannot be so. 

Another objection is, that the court held, 
that the burden of proof to maintain the is- 
sue lay upon the plaintiff; and that it was in- 
cumbent on him to prove, that the defend- 
ant was not the true inventor of the machine 
in controversy; whereas, it is contended, that 
the burden of proof lay on the defendant, 
and the plaintiff was not bound to prove a 
negative. In my judgment, there was no er- 
ror in the opinion of the court upon this point. 
By the very form of the pleadings the affirm- 
ative rested on the plaintiff. He was bound 
to prove, that the patent was obtained sur- 
reptitiously or upon false suggestion. This 
is an affirmati-n-e proposition ; and to have call- 
ed upon the defendant to prove the contrary, 
would have thrown upon him the burden of 
the proof of a negative proposition. In re- 
spect to the point, who was the inventor, the 
possession of the patent ^s'as prima facie evi- 
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dence for the defendant at least upon this 
process; and the proof, that another was the 
inventor, was not the proof of a negative 
proposition. And, at all events, the trial be- 
ing in substance upon the genei-al issue, the 
plaintiff could entitle himself to a verdict only 
by the strength of his own proof, and not by 
the weakness of that of his adversary. 

Upon the whole, these exceptions must be 
overruled; but for the defect of the verdict 
a venire facias de novo must be awarded. 
Judgment" reversed. 
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STEARNS v. DAVIS. 

[1 MacA. Pat. Cas. 69G.] 

Circuit Com't, District of Columbia. Aug.. 
1839. 

Patents— VVno akb Ixventoks. 

[One who receives a "suggestion" of a ma- 
chine from another, and promptly reduces it to 
practical use, is not an inventor, and will ac- 
quire no right by reason of any laches of the 
original inventor in perfecting his invention. If 
the latter forfeits his rights, the forfeiture will 
be to the public] 

[This was an appeal by Charles Stearns 
from a decision of the commissioner of pat- 
ents, in an interference proceeding, award- 
ing a patent to Asahel Davis, for an inven- 
tion relating to the manufacture of lightning- 
rods.] 

The patent issued to Stearns July 5th, 
18-")9 (No. 2."5,534), with the following claim: 
"The twisting rollers, constructed as de- 
scribed, in combination with the corrugated 
roller, for producing the corrugated twisted 
lightning-rod." 

E. W. Scott, for appellant, 
Muun & Co., for appellea 

DUNLOP, Chief Judge. It is truly said by 
the commissioner of patents, in his i*eply of 
the Stli of August, 1859, to the reasons of 
appeal of Mr. Stearns, that the object of this 
appeal is not to decide who invented the 
lightning-rod, but the question of ijriority 
of invention in the rollers for twisting the 
rod. The whole evidence on both sides is 
directed to this issue. I have carefully ex- 
amined the proofs, and it seems to me there 
can be no doubt that the appellant Steams 
was the original, first inventor of the twist- 
ing rollers exhibited in the models and speci- 
fications of appellant and appellee. This ap- 
pears not only in Steams' testimony, but is 
fully made out by the witnesses examined 
by Davis himself. I refer to the depositions 
of Thomas Trask, Thomas Richardson, Hen- 
i"y H. WUder, Moses C. Crocker and others. 
But it is said by the office that the "idea," 
the "suggestion" of Steams was inchoate, 
and not reduced to practice; that it was 
first turned to practical use by the appellee 
Davis, and thei-efore the patent ought to be 
awarded to him. If this was a controversy 
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^between two original inventors or discover- 
ei-s of the same thing, and the second in- 
ventor—or the original inventor, posterior in 
point of time of the two — ^first reduced it to 
use, the first original inventor would not, 
and ought not, to lose the fruits of his gen- 
ius unless the second inventor could show 
that the first had forfeited his right by fail- 
ing to pui-sue and perfect his invention by 
the use of reasonable diligence in reducing 
it to practice and making it available to the 
public. But this is not the case of two orig- 
inal inventors, each conceiving the same idea, 
unaided and unassisted. Stearns' "sugges- 
tion," it is conceded on all hands, and is 
even admitted by Davis himself, was com- 
municated to him (Davis) by Charles Stearns 
and Moses Marshall, who is unimpeached; 
and others declare that the suggestion was 
at once practically applied, and produced the 
desired result— the twisted, corrugated cop- 
per rod. In no sense, therefore, under the 
patent laws, can Davis be held to be an in- 
ventor of the twisting rollers. If Stearns, 
by want of diligence, has forfeited the fruit 
of his conception, he has forfeited it to the 
public and not to the appellee. But I see no 
reason to impute want of diligence either to 
Davis or Steanis. The invention was dis- 
covered in May or June, 1858, and the models 
and specifications of both parties presented 
to the patent office— Davis' on the 14th of 
December and Stearns' on the ISth of De- 
cember, 1S5S. No want of diligence was im- 
puted by the office to Davis, and his appli- 
cation was only four days earlier than the 
application of Stearns. 

It is also assiimed by the office that adver- 
tisements and sales of the machine with the 
twisting rollers by Davis in the year 1S5S, 
claiming it as his invention on several oc- 
casions with the knowledge of Steams, and 
not denied by him, is evidence that Davis 
was the true inventor or owner; but this 
prima-faeie presumption (even supposing it 
to exist) is rebutted by the positive proof of 
Davis' own witnesses that Stearns was the 
inventoi*, by the absence of all proof that 
Stearns ever assigned to Davis, and by the 
affidavit of Davis himself, which (although 
no evidence against Steams, it does not lie 
in Davis' mouth to gainsay) admits that 
Steams was entitled, on certain terms there- 
in set forth, to half the patent right. 

The last objection urged by the office to 
the claim of the appellant for a patent is 
that his improvement in the twisting rollei"S 
is substantially diceerent from Davis', and 
tliat there is no conflict. Upon inspection of 
the models and specifications of the contend- 
ing parties, the principle of the improve- 
ment appears to be the same; the difference 
is in mere mechanical detail and more elab- 
orate finish in the model of Davis; both ma- 
chines producing the same cornigated verti- 
cal or twisted rod. The contending parties 
and the witnesses on botli sides treat the 
princiiJle as the same, and the dispute was, 



and is, who invented it. The office has made 
the same affirmation in declaring the inter- 
ference. 

Upon the whole, I am of opinion that the 
honorable commissioner of patents erred in 
awarding a patent to Asahel Davis for the 
improvement in the twisting rollers referred 
to in his decision of the 16th of June, 1S59, 
and that his judgment be, and the same is 
hereby, reversed. I am also of opinion that 
a patent ought to issue to Charles Stearns 
for said impx-ovement, on a proper applica- 
tion made by him limiting his application to 
the improvement in the twisting roUei-s, in 
combination with the coriiigating rollers, 
producing the cormgated twisted copper rod. 
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STEARNS V. PAGE. 

[1 Story, 204.] i 

Circuit Court, D. Jlaine. May Term, 1840. 

Pleading i>r Equity— Plea and Axsweh — Stat- 
ute OF Limitations — Laches. 

1. "Where a bill in equity was brought by an 
administrator de bonis non, for an accomit of 
the intestate's estate, after the lapse of from 
twenty to twenty-five years, and the defendant 
pleaded the statute of limitations, and filed a 
general answer to the whole bill; it was lidd^ 
that the plea should, in itself, contain aver- 
ments, negativing such special matters, stated 
in the bill, as would, if true, avoid the opera- 
tion of the statute; and that it was not snfii- 
cient, that such matters were negatived in the 
answer. 

[Cited in Lemoine v. Dunklin Co., 38 Fed. 
570.] 

2. Wheo an answer contains more than is 
strictly applicable to the support of the plea, it 
overrules the plea. 

[Cited in Dakin v. Union Pae. Ry. Co., 5 Fed. 

667; Hayes v. D.ayton, 8 Fed. 706.] 
[See Steiger v. Heidelberger, 4 Fed. 453,] 

3. Where a bill in equity is brought after a 
great lapse of time, it is incumbent on the plain- 
tiff to state the reasons, why it was not brought 
before, in order to repel the pr^snmption of 
laches or improper delay; and if fraud, mistake, 
&c. are charged, distinct and definite aver- 
ments should be made in regard to the time, oc- 
casion, and subject matter of such fraud or mis- 
take. 

[Cited in Greene v. Bishop, Case No. 5,763. 

Quoted in Hardt v. Heidweyer, 152 U. S. 

547, 14 Sup. Ct. 674.] 
[Cited in Clark v. Potter, 32 Ohio St. 61; 

Ogden Paint, Oil & Glass Co. v. Child 

(Utah) 37 Pac. 737.] 

Bill in equity, brought by George B. 
Stearns, of Boston, as administrator de bonis 
non of John O. Page, against Rufus K. Page. 

The bill alleges, in substance, as follows: 
That John O. Page died in foreign parts, 
about the 28th of Febi-uary, 1811, intestate, 
and possessed of real and personal estate 
to the amount of about ?81,000; that he left 
a widow, who, on the 2oth of June, 1811, 
was appointed his administratrix; that, dur- 
ing his absence, the management of most of 
his personal property was intrusted to Ru- 

1 [Reported by "William W. Story, Esq.] 
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fus K. Page, and, after his death, his widow 
heiug unacquainted with business transac- 
tious, it was continued in his care, together 
with all the residue of his personal proper- 
ty, as trustee. That the accounts rendered 
by the widow, as administratrix, the last 
of which was rendered on the 20th of Feb- 
ruary, 1816, were in reality drawn up by 
Rufus K. Page, and signed by her as a mere 
matter of form, and were full of errors and 
mistakes 

The bill further charges, that Rufus K. 
Page, as trustee, fraudulently appropriated 
and converted to his own use certain por- 
tions of the property, viz.: 1st That he 
sold the brig Emmeline for the sum of ?13,- 
OOO, and converted the whole proceeds of the 
sale to his own use, without ever rendering 
any account of them. 2d. That he falsely 
represented to the administratrix, that a co- 
partnership had existed between John O. 
Page and himself, by which he was entitled 
to a portion of the goods in the store of J. 
O. Page, in Hallowell, as well as of a por- 
tion of the credits belonging to the establish- 
ment; while, in fact, no such copartnership 
had ever existed, and the whole merchandise 
credits of the store were the sole propertj' 
of John O. Page. 3d. That he induced the 
administratrix, by false and fraudulent rep- 
resentations, to give up, without considei'a- 
tion, certain promissory notes due from him 
to the estate of John O. Page. -ith. That, as 
trustee, at the death of John O. Page, he 
came into possession of the ship Horatio, 
which was then unfinished, and on the 
stocks; and that his duty was to sell the 
ship, and pay over the proceeds to the ad- 
ministratrix; but, in breach of his trust, he 
grossly and fraudulently neglected so to do, 
and suffered the vessel to deteriorate and de- 
cay, until she became of little or no value, 
so that the estate lost the proceeds and ben- 
•eflts, which should have accrued from such 
sale; and that the ship Horatio might and 
could have been sold for the sum of $12,000. 
The bill further states, that the administra- 
trix, Sai-ah Page, died in 1836, and that the 
plaintiff, on the 28th of October, 1828, mar- 
ried Louisa Page, the daughter of Sarah 
Page, then of age, and that he was appoint- 
ed administrator de bonis non of the estate 
of John O. Page. The bill goes on to charge: 
5th. That Rufus K. Page has admitted to 
several pei-sons, that he had property in his 
hands, which he had appropriated, and 
claimed to hold by virtue of a certain paper, 
purporting to be the will of John O. Page; 
but that, in fact, such paper, on being of- 
fered for probate, was set aside as invalid; 
and that J. O. Page therefore died intestate. 
That he has also declared, that he made sales 
of John O. Page's propeity, among which 
was a sale of the brig Emmeline, for ?13,000, 
the jjroceeds of which he converted to his 
own use. That prior to the death of John 
O. Page, the defendant had apparently been 
possessed of scarcely any property; but that, 



with the proceeds of this fraudulently con- , 
verted property, he had entered largely into 
business, and i*eeeived large profits there- 
from, for which he ought to account, as trus- 
tee. 6th. That from the nature of the trans- 
actions and lapse of time, the plaintiff has 
not full information relative to the other 
parts of the accounts of the property, but 
believes and avers, that it was fraudulently 
appropriated and converted to the use of 
Rufus K. Page. That since the Avinter of 
1834, the plaintiff had no suspicion of a 
breach of trust, or that the accounts were 
erroneous, and that he had not until recently 
obtained sufficient information to authorize 
him to proceed against Rufus K. Page. That 
once, when applied to, Rufus K. Page agreed 
to submit the whole matter to the decision 
of some disinterested person, but that when 
requested to carry such agreement into ef- 
fect, he absolutely refused so to do. And 
that a further proposal has been made to 
him to investigate the accounts between him 
and J. O. Page, and between him and the ad- 
ministratrix; with which he refuses to com- 
ply. 

The bill prays, that the said Rufus K. Page 
may answer the premises and render an ac- 
count of all the matters therein contained, 
and a full statement and account of all the 
property of the said John O. Page, at the 
time of his death, and of all the property, 
that ever came into the possession or control 
of the defendant, or of any person, subject 
to his directions, as trustee; and that he 
shall pay to the plaintiff whatever may be 
due on a fair settlement of the accounts sub- 
sisting between him and the estate of the 
said John, going back to the time of the 
said John's death, and making examination 
of all accounts, with interest on all sums due 
from the defendant, and it concludes with 
the prayer for general relief. 

The defendant pleaded the statute of lim- 
itationSj and also made answer, in substance, 
as follows: Tliat he believes, that John O. 
Page died intestate, in foreign parts, in man- 
ner as stated in the bill, and that Sarah 
Page was appointed administratrix. That 
after such a lapse of time, he is unable to 
specify particularly the property, which the 
said intestate left. But believes, that an 
inventoiy was returned by the administra- 
trix of all his real and personal estate to the 
sum of between $70,000 and ?80,O0O, which 
is now on file in the office of the register of 
probate, for the county of Kennebec. That 
John O. Page was for some time in the busi- 
ness of building and sailing vessels, but his 
business having considerably increased, and 
he being feeble in health, he proposed in 
May, 1800, to take the defendant, who had 
been formerly a clerk in the store, into co- 
partnership. The proposal was assented to, 
and the copartnership was formed without 
written articles of agreement, but verbally 
and without limitation of time. The agree- 
ment was, that the stock owned by the said 
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.Tolin and already in the store, should he 
turned in, as a part of the capital of the 
firm, which was to be under the name of Ru- 
f us K. Page. An inventory of the stock was 
taken, and it amounted to the sum of $1013.- 
36, which was entered to the credit of the 
said John. It was agreed also, that he should 
add thereto $2,000 as a part of the capital, 
which was accordingly done. The care and 
■labor was to deyolve upon the said Rufus K. 
The profits were to be divided in the propor- 
tion of five eighths part to the said John, 
and three eighths to the defendant; and the 
Said John was to have the privilege of re- 
serving and advising in relation to the busi- 
ness. The defendant, in May, 1806, com- 
menced and prosecuted the business, accord- 
ing to the terms of the agreement, from that 
time until the death of the said John dis- 
solved the copartnership. That the said John 
was in the habit of frequenting the store, 
and inspecting' the books. That, by agree- 
ment, whatever goods were taken by either 
Avere charged to his account. The business 
was profitable; but no settlement was made 
before the death of the said John. That be- 
sides the business of the store, the said John 
was extensively employed with sundry per- 
sons, distinct from the firm, in the building 
of vessels; and that in the year 1S09, joint- 
ly with Caleb Stevens, now deceased, and 
th« defendant, he built the brig Emmeline, 
and fitted her for sea in ISIO, he owning one 
half, and the said Stevens one fourth, and 
the defendant one fourth, which were paid 
for by them respectively. Besides this, that 
the defendant attended to other business of 
the said John, not connected with the store; 
to wit, the said John contracted with the 
said Stevens to build the Horatio, after- 
wards called the Albert Gallatin, of which 
the said John was the owner of three fourths, 
and Albert Stevens 'of the other one fourth, 
and which was unfinished when the said 
.John left this country; and tliat the care and 
business of building the said vessel devolved 
on the defendant But that he was, in no 
wise, the tmstee of the said John, except 
as a copartnei*, and in advising and aiding 
his wife in the management of his business; 
that Sarah Page was appointed administra- 
trix, and the will, which was set aside, be- 
queatlied to him, in consideration of his serv- 
ices, as he supposed, the interest of the said 
John in the Horatio; but that he does not re- 
ly upon the will, inasmuch as it was set 
aside. 

The defendant further states, that in re- 
turning an inventory of the goods and estate 
of the said John, all his personal estate was 
included, as he believes. That on the 19th 
of October, 1811, the said administratrix, by 
the advice of her fathei'-in-law. the late Na- 
thaniel Dummer, and of the late Thomas 
Bond, Esq., her brother-in-law, and of the 
late Chandler Eobbins, Esq., the intimate 
friend'of her late husband, as well as of her- 
self and family, sold to the defendant, the 
22ij'jj:d.cas. — 76 



shax-e of the brig owned by her intestate, be- 
ing one half part, for $3,000, according to the 
best of his recollection; and a bill of sale 
was made to him and dated October 19th, 
1811, which he is ready to produce, and for 
which he made payment. That he owned 
the vessel until the year 1816, when he sold 
her for the nominal sum of §8,000, receiving 
bank bills, then at a discount, in payment, 
and that the said defendant believes the ad- 
ministrati'ix consulted her best interest in 
such sale, inasmuch as during the year, that 
he owned the vessel, the restrictions of com- 
merce and the ensuing war with Great Brit- 
ain kept her out of employment, and many 
expenditures' were necessaiy tn repairs. That 
all money, or goods, furnished by the sai'd 
John were duly credited to him on the books, 
unless a note was given by the defendant; 
and when that was the case, the note was not 
retained in the store, nor ever after in his 
possession, until paid by him. And that all 
money and goods advanced to the said John 
were charged to him in the said books, from 
May, 1806, until his death, in Februai-y, 1811. 
That when the said John left the country, 
the debit side of his account was about $26,- 
000, and the credit side $24,000; that he con- 
tinued to see the boolts until he left the 
countiy. That in February, 1812, the ad- 
ministratrix, by the advice of her counsel, 
Thomas Bond, Esq., appointed John Agry, 
of Hallowell, a merchant and ship-holder, 
and the said Chandler Bobbins, her agents, 
to make a settlement of all accounts between 
her and her intestate and the defendant. 
That the settlement, which he believes to be 
correct, allowed the defendant a balance of 
between $8,000 and $9,000, principally aris- 
ing from disbursements and supplies made 
by the defendant in building the said ship, 
after the said John left the country. That 
in payment, the defendant set off cei-tain 
notes of his held by the administratrix, and 
for the balance gave the said administratrix 
the note for $3870.50, which was written 
and witnessed by the said Chandler Bob- 
bins, and which the defendant has paid, and 
now has in his possession. That these are 
the notes referred to in the bill, and the only 
ones, that were due from him. 

The defendant further answers, that the 
accounts rendered by the administratrix 
were made out principally, if not wholly, by 
the said Chandler Bobbins, with the advice 
of her counsel, T. Bond, and her father-in- 
law, Nathaniel Dummer; and all the infor- 
mation required of this defendant was truly 
and faithfully given, and no error was ever 
caused by him, by withholding, or causing 
to be withheld, any property,* which ought 
to have been accounted for, and he supposes, 
that all such property was accounted for. 
That the Horatio received his strictest care 
and attention, until she was launched, which 
could not be done until the 3 ear 1811. That 
the administratrix desired to sell the vessel, 
and the defendant advised her so to do, and 
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endeavoured to aid her in selling it, tliougli it 
was no part of his dutj'; but she could not. 
'Hiat the war with Great Britain, in 1812, 
suspended all commerce, and many ships de- 
cayed at the wharves. That in 1810, Jacob 
Barker offered to purcliase the vessel, and to 
give payment in treasury notes, which wei'e 
at a great discoiint, which pvoxjosal the ad- 
ministratrix declined; and that Israel Thorn- 
dike, Esq., of Boston, in about 1811, ottered 
to purchase one half of the said vessel, and 
pay therefor in sails and rigging for her, 
which was declined. These were the only 
offers made. The vessel remained at Bath 
till 181G, when she was launched, and in the 
intermediate time, all care was bestowed up- 
on her. In 1816, Barker made another offer 
to buy one half, and pay in rigging and sails 
for her, which the administratrix finally ac- 
cepted. The sails and rigging were fur- 
nished, and the vessel set sail for New York, 
and on her passage leaked very much. When 
she arrived there, she ■rt'^as so rotten, that 
she could not be caulked, and she was also 
found defective in her upper works. Barker 
here offered ?5,000 for the second half of the 
vessel, which proposal the administratrix, 
after advising, accepted; and that the bill of 
sale was made, and the consideration paid 
to the defendant, who paid It over to the 
said administi-atrix. The defendant w^hoUy 
denies, that he acted neglectfully or fraudu- 
lently with regard to the sale of the said ves- 
sel, and says, that he never had an offer of 
•i>12,00b. He also denies, that he has admit- 
ted within six months, that he claimed any 
portion of the property of the said John O. 
Page by virtue of the said John's will. He 
also denies, that he ever declared, that he 
sold any property of the said intestate, the 
l)roeeeds of which he did not account for to 
the said administratrix; and he denies, that 
he ever said, that he sold the brig Kmme- 
line for §13,000; though it was no concern 
of the administratrix, he having bought all 
her interest in the same; and that he made 
no extension of his business xaitil four or five 
years after the death of the said intestate. 

The defendant further answers, that the 
plaintiff had ample opportunity to examine 
into the affairs of the said estate, ever since 
his marriage, in 3828. That he Avas familiar 
with the business of merchandise and the 
subject of merchant's accounts, and was fre- 
qiiently at Hallowell, and always had free 
access to the papei-s of the said administra- 
trix and the books of the firm; but that no 
complaint was ever made, until after the 
bankruptcy of the said complainant, which 
was about a year since. 

The cause was shortly spoken to bj' Allen, 
in support of the plea, and by Robinson 
against it; but the court intimated, that the 
plea was unsustainable in its actual form. 

STORY, Circuit Justice. It does not appear 
to me, that the learned counsel need trouble 
themselves to argue at large the point, as to 



the sufiiciency of the plea. I will merely in- 
timate the difficulties attending it; and will 
then hear them, if there be any remaining 
doubts oh their minds. 1 am the more ready 
to do this, because proceedings and pleadings 
in equity are not as yet familiarly known to 
the profession in this district; and, therefore, 
it may not be useless also to suggest, that 
the bill itself seems to^require amendments 
and alterations before it can be held valid as 
the groimd for a decree. 

First, then, as to the plea. It is a dry, 
naked pica of the statute of limitations, with- 
out any averments, negativing the special 
matters set up in the bill, which, if true, 
would avoid the operation of the statute. I 
take it to be clear, that the plea should con- 
tain in itself such averments; and the an- 
swer in support thereof should also contain a 
full discovery of the matters so set up in 
avoidance of the bar. It is not sufficient for 
the answer alone to negative sucli matters; 
for it is mere matter of discovery; but the 
plea should in itself, if true, contain a com- 
plete bar. This will be found stated at large 
by Lord Redesdale, in his excellent work on 
Equity Pleadings. Mitf. Eq. PI. (by Jeremy, 
4th Ed.) 239-24:?; Story, Eq. PI. §§ 680-687, 
754. The same doctrine was affirmed by Lord 
Cottenham. in Foley v. Hill (3 Mylne & C. 
475), according to my understanding of the 
true import of his lordship's judgment. p 

Now, in the present case, there are various 
averments in the bill, which touch the valid- 
ity of the bar of the statute. First, it states, 
that there were fraudulent representations 
made to the original administratrix of a part- 
nership between the intestate and the defend- 
ant, which had no existence; secondly, a 
fraudulent sale made by the defendant of tlu? 
brig Emmeline; thirdly, negligence and mis- 
conduct in the sale of the ship Horatio; and 
fourthly, the bill alleges 'certain declarations 
and admissions of the defendant within six 
months, which acknowledge, that he still has 
assets of the intestate in his hands. None of 
these aUegati<ms are in the slightest degree 
alluded to, or negatived in the plea. And, 
perhaps, it will also be found, that a single 
plea of the statute, with a negative of all 
these matters, woidd not be vaiid on account 
of their various nature; biit that there should 
be distinct pleas and distinct answers sev- 
erally to each of them, since the.v involve, or 
may involve, verj' different equities, as well 
as very different proofs. 

Again. The plea is general, that the action 
accrued moi-e than six years ago. But to 
whom it ac<'rued. is not said. Now, the orig- 
inal administratrix died in 1826; and tlie 
present administrator de bonis non was not 
appointed until 1834, within six years of the 
filing of the plea. It is not said, that the 
cause of action accrued six years before the 
original administratrix died, or six years be- 
fore the present bill was brought. 

Again. The answer covers much more mat- 
ter, than is sti-ictly applicable to the mere 
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support of the plea. When the answer in- 
c'liides more than is necessary for such a. pur- 
pose, it overrules the plea, and must so tie 
held at the argument. A plea states some 
ground, why the defendant should not go into 
a full defence, llitf. Eq. PI. (by Jeremy) 
1208, 209; Story, Eq. PI. §§ U8S, 093. But if 
the answer goes into a full defence, tliat nec- 
essarily overrules it. In the pre'seut case, 
the answer, among other things, not strictly 
responsive to tlie matters, charged by the bill 
to repel tlie statute of limitations, goes on to 
set up a distinct defence of an account settled 
between the original administratrix and the 
defendant, in 1812, which it insists was con- 
clusive, as to some of the matters, in lespeet 
to which relief is sought. 

Upon these gi'ounds, it seems to me, that 
the plea ought to be overruled. But there 
are also objections to the allegations of the 
bill in its present sti'ucture. I suggest some 
of tliem for the consideration of counsel. 

The bill is brought by aai administi-ator de 
honis non against the defendant for an ac- 
count of the intestate's estate. (1) For mon- 
eys and property of -the intestate received in 
his lifetime. (2) For moneys and property' of 
the intestate, received by him as agent of the 
former administrati'ix in her lifetime. The 
bill also makes a distinct claim for losses oc- 
casioned to the estate and to the administra- 
trix by his negligence and misconduct in his 
agency. The intestate died in 1811. Admin- 
istration was talien by his widow in 1812. 
The administi'atrix died in 1826. The present 
plaintiff was appointed administrator de 
bonis non in 1834, The bill is, therefore, 
brought for an account after a great lapse of 
time; and, as courts of equity never enter- 
tain any hills of this sort, where theie has 
been negligence or laches in the party, it is 
incumbent upon the plaintiff to set up in his- 
bill, the reasons, why the bill was not brought 
at an earlier period, in order to repel the pre- 
.sumption of laches or unreasonable delay. If 
the case turns upon fraud, mistalie, conceal- 
ment, or misrepresentation, the bill should 
state, what, in particular, the fraud, mistake, 
concealment, or misrepresentation was, and 
how, and in what "manner it was pei-petrated. 
General allegations, that there has been 
fraud, or mistake, or concealment, or misrep- 
resentations, are too loose for purposes of 
this sort. The charges must be reasonable, 
deflnite, and certain as to time, and occasion, 
and subject matter. And especially must 
there be distinct averments of the time, when 
the fraud, mistake, concealment,' or misrep- 
resentation was discovered, and how discov- 
ered, and what the discovery is; so that the 
court may clearly see, whether, by the exer- 
cise of ordmaiy diligence, the discovery- might 
not have been before made. For, if bj' such 
diligence the discovery might have been 
before made, the bill has aio foundation on 
which it can stand in equity, on account of 
the laches. ■ ' 

jfow, for all purposes of this sort, tlie bill 



is exceedingly loose, and vague, and defective. 

(1) The bill asserts a claim against the de- 
fendant for the brig Emmeline, sold after the 
death of the intestate by the defendant, be- 
longing in whole or in part to the intestate, 
but which, it alleges, the defendant converted 
wholly to his own use. The time of the sale 
is not mentioned, nor whether under the 
agency, or with the consent of the adminis- 
tratrix, or not, or whether sold in her life- 
time, or not. And yet it is almost a neces- 
sary inference, that the sale was in her life- 
time, and with her consent; and no reason is 
assigned, whj- she did not .receive, the- pro- 
ceeds, or such as belonged to the intestate. 

(2) The bill also charges, that the defendant 
had received property of the intestate, under 
a false allegation of partnership with the in- 
testate, and had not accounted for it. It is 
not stated with certaintj', when the property 
was received; but it must have been in the 
time of the administratrix. It is not stated, 
that the administratrix had not the full means 
to inquire into, and to ascertain' all the facts; 
in lier lifetime. Nor is it formally ' stated, in 
positive terms, that there was a frJiudulent 
concealment of any particular facts; nor 
when the discoveiy, if any, was first made of 
the real facts; nor how, or in what manner, 
or by whom. (3) The bill also charges, that 
notes of the intestate, to the amount of $ll,- 
<K)0, were delivered up by the administratrix 
to the defendant, without payment or con- 
sideration, upon fraudulent representations. 
But it is not stated, when they were so de- 
livered up; nor what in certainty the fraud- 
ulent representations were; nor when the 
fraud was first discovered, nor by whom, nor 
in what manner; nor whether, upon due dili- 
gence and inquiry, it might not have "been 
fully ascertained long ago. (4) The bill also 
charges, that the ship Horatio, which was 
partly built in the intestate's lifetime, and 
was finished after his death, was sold by the 
defendant, as agent of. the administi-9,trix; 
and that by his negligence and miscon^^uct 
in his agency, a great loss was thereby sus- 
tained. Now, if there was any wrong done to 
the estate in this particular, it was a wrong 
done by the agent of the administi-atrix> • for 
which he would be personally liable to her, 
and she to the estate. But, as her agent, the 
defendant stood in no privity or connexion 
with the estate, so as to be responsible for 
such misconduct or negligence to any stieceed- 
ing representative of the estate. How can an 
administrator de bonis non maintain a suit in 
law or equity against an agent of the former 
administratrix, for a violation of his duty to,, 
the latter in his agency? It is not a contract 
with the intestate; but a mere personal con- 
tract with the administratrix. There is no 
prlvitj"- in such a contract between the ad- 
ministrator de bonis non and tlie defendant. 
The allegation of negligence and misconduct,' 
is also stated with great looseness. It is not 
said in what the negligence or misconduct 
consisted. (5) Then, again, the bill charges, 
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that the plaintiff took administration de bonis 
non in 1834; and in very general terms al- 
leges, that he did not learn the facts fully 
until recently, after making inquiries. But 
the bill does not state, what particular dis- 
coveries have been obtained, or when they 
were obtained, or by what inquiries, or in 
what manner, or at what time; nor whether 
the same sources of inquiry were not fully 
open and well known to the administratrix 
in her life-time, and might not then have been 
equally successful. Indeed, so far as can be 
gathered from the imperfect allegations of 
the bill, all the facts and acts, now relied up- 
on as grounds of relief, took place in the time 
of the administratrix, and many years before 
her death. 

Under such circumstances, after such a 
lapse of time, it being between twenty and 
twenty-five years after the alleged transac- 
tions took place, and ten years after the death 
of the administratrix, the court have a right 
to require, before the bill is entertained, that 
a clear case should be made out, upon the 
very face of the bill, calling for its interposi- 
tion; and showing that the parties in interest 
have been guilty of no negligence or undue 
delay, in not applying for relief at an earlier 
period. 

After this expression of the opinion of the 
court, the defendant asked leave to withdraw 
his plea, and the plaintiff asked leave to 
amend his bill, which were accordingly allow- 
ed by the court. 

[Several amendments were subsequently filed, 
when, in 1843, the bill was dismissed. An ap- 
peal was then taken to the supreme court, where 
the decree of the cirouit court was affirmed. 7 
How. (48 TJ. S.) 819.] 
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Case No. 13,341. 

STEARNS et al. v. UNITED STATES. 

[2 Paine, 300.] i 

Circuit Court. 2 

CouKTS— State axd Federal— Jurisdiction oveu 

Federal, Causes — Penal Actions — Scretv 

— Discharge in State Court. 

1. The act of congress of August 2, 1813 (4 
Bior. & D. Laws, 611 [3 Stat. 72]), giving to 
the state courts jurisdiction in certain speci- 
fied cases of penalties, incurred under the laws 
of the United States, must be considered pro 
tanto a repeal of the judiciary act of 1789 [1 
Stat. 73], whereby exclusive original cognizance 
of the same was given to the district courts. 

2. Congress may vest exclusively in the 
courts of the United States all the judicial pow- 
er of the United States; and no part of the 



1 [Reported by Elijah Paine, Jr., Esq.] 

2 [District and date not given, 2 Paine in- 
cludes cases from 1827 to 1840.] 



criminal jurisdiction of the United States can. 
consistently with the constitution, he delegated 
to the state tribunals. 
[Cited in Sherman v. Bingham, Case No. 12,- 
762.] 

3. The state courts may exercise jurisdiction 
in all cases authorized by the laws of the 
state, and not prohibited by the exclusive ju- 
risdiction of the federal courts. Congress may 
revoke and extinguish the concurrent jurisdic- 
tion of the state tribunals in every case in 
which the subject-matter can constitutionally 
he made cognizable in the federal courts. But 
without an express provision to the contrary, 
the state courts will retain a concurrent juris- 
diction in all cases where they had jurisdiction 
originally over the subject-matter. It is, how- 
ever, optional with the state courts to exercise- 
such jurisdiction or not. 

[Cited in McConologue's Case, 107 Mass. 
166.] 

4. The United States and the state govern- 
ments arfe not to be considered as entirely for- 
eign to each other. Although the laws of one 
state may he deemed as foreign in relation to- 
the government and citizens of another state, 
because in no sense binding without the juris- 
diction of the state* yet the laws of the United 
States are not to be considered as the laws of 
a foreign government, but rather as laws bind- 
ing on the same people as the government and 
laws of the several states. 

5. The state courts are not inferior tribunals 
in the sense of the constitution. Congress can- 
not, therefore, compel them to entertain juris- 
diction in any case; but leaves them to consult 
their own duty from their own state authority 
and organization. 

6. The jurisdiction of tlie state courts over 
federal causes is confined to civil actions for 
civil demands, or to enforce penal statutes. 
They have no criminal jurisdiction over offences 
exclusively existing as offences against the 
United States. 

7. Actions for penalties being founded upon 
the implied contract which every person enters 
into with the state, to observe its laws, are civil 
actions both in form and substance. 

8. In suits for penalties incurred under the 
act of congress of August 2, 1813 (4 Bior. & D. 
Laws, 611 [3 Stat. 72] ), giving a moiety to the 
United States and the other moiety to the col- 
lector or informer, the state courts have juris- 
diction. 

9. The United State« are a body corporate, 
having capacity to contract and to talie and 
hold property, and in this respect stand upon 
the same footing with other corporate bodies; 
and if they prosecute their suits in the state 
courts and avail themselves of the state laws, 
such state process as they use for the purpose 
of enforcing their rights, must be subject to- 
the state law. 

[Cited in U. S. v. Tetlow, Case No. 16,456.] 

10. Where, therefore, one committed to pris- 
on upon a judgment recovered against him as 
bail, in a suit for a penalty, under the act of 
congress, of August 2, 1813, brought in a state 
court, was discharged from imprisonment un- 
der a law of the state, and the defendant plead 
such discharge in bar of an ■ action of debt 
brought by the United States on the bond given 
for the jail liberties, it was held that the plea 
was good, and a judgment rendered upon a de- 
murier to the plea was reversed. 

[Error to the district court of the United 
States for the district of Vermont. 

[This was an action of debt by the -United 
States against Joseph Stearns and others. 
From a judgment in the district court in 
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favor of the United States (ease tmreported), 
clefendants brought error.] 

THOMPSON, Circuit Justice. This case 
comes up on a T\'rit of error to the district 
court of Vermont. It was an action of debt 
brought by the United States, as assignees 
of the sheriff of the county of Bennington, 
and state of Vermont, on a bond given for 
the liberties of the prison; the action being 
for an escape in violation of the bond. 

Tlie defendants set up as their defence: 
1st. That the judgment recovered against 
Stearns, and upon which he Xfsa committed 
to prison, was as bail for one William S. 
Cardell, who was prosecuted in the Ben- 
nington coimty court of the state of Ver- 
mont, for a penalty incurred under the act of 
eongress of the 2d August, 1813 (4 Bior. & 
D. Laws, 611 [3 Stat. 72]), entitled "An act 
laying duties on licences to retailers of wine, 
spirituous liquors aud foreign merchandise," 
and alleging such judgment was void for 
want of jurisdiction in the state court to en- 
tertain such suit. 2d. That Stearns, after his 
commitment, and before his escape, was dis- 
charged from imprisonment under the law 
of the state of Vermont relative to poor 
prisoners. To these pleas there was a gen- 
eral demun-er and joinder, and the district 
court gave judgment for United States upon 
the demurrer. 

The ground upon which the first plea is at- 
tempted to be sustained is, that the state 
court of Vermont had no jurisdiction in the 
original cause out of which the action in the 
district court grew. It would certainly be 
going xovy great lengths to look back now to 
the original cause of action. A judgment 
having been recovered against Cardell, the 
original offender, without interposing any 
objection— and a judgment against Stearns, 
his bail— and no objection made until suit is 
brought upon the bond for the jail liberties, 
I am not prepared, however, to say that if 
the original cause was coram non judice, 
and absolutely void, it would be too late to 
take advantage of it Under the judiciary 
act of 1789 (2 Bior. & D. Laws, p. 50, § 9 
[1 Stat. 76]), exclusive original cognizance is 
given to the district courts in all suits for 
penalties and forfeitures incurred under the 
laws of the United States; but by the act 
under which the penalty in question was in- 
cuiTed, jurisdiction is given to the state 
courts in certain specified cases (4 Bior. & D. 
Laws, p. 613, § 5 [3 Stat. 73]) within which 
I must presume the present falls, as the 
plea contains no averment to the contrai"y. 
This act must, therefore, be considered pro 
tanto a repeal of the judiciary act of 1789, 
and unless unconstitutional, must give juris- 
diction to the state courts. There has been 
great diversity of opinion entertained by 
different courts and different judges in the 
United States upon the question how far it 
was competent for congi-ess to give juris- 
diction to the state courts in cases coming 



under the laws of the United States. The 
cases in which these opinions have been 
drawn forth, have generally been criminal 
cases arising upon habeas corpus. 

It seems to be admitted by all, that con- 
gress may vest exclusively in the courts of 
the United States, all the judicial power of 
the United States, but whether imperative 
upon congress so to do is a point upon which 
some diversity of opinion has been enter- 
tained. [Martin v. Hunter] 1 Wheat [14 U. 
S.] 304. And it seems to be admitted, also, 
that no part of the criminal jurisdiction of 
the United States can, consistently with the 
constitution, be delegated to the state tribu- 
nals.3 And the judicial act of 1789 gives to 
the courts of the United States exclusive ju- 
risdiction of all crimes and offences cogniza- 

3 That there are no equity courts in the state 
in which the court of the United States is 
held, nor laws regulating the practice in equity 
eases, does not prevent, the exercise of equity 
jurisdiction in the courts of the United States 
which are bound to proceed in equity causes 
according to the principles, rules and usages 
which belong to courts of equity, as contradis- 
tinguished from courts of common law. Gaines 
v. Relf, 15 Pet. [40 U. S.] 9. The practice of 
the English court of chancery is the practice 
of the courts of equity of the United States. 
State of Rhode Island t. State of Massachu- 
setts, 14 Pet [39 U. S.] 210. The supreme court 
is one of limited and special original jurisdic- 
tion; its action must be confined to the par- 
ticular cases, controversies and parties over 
which the constitution and laws have author- 
ized it to act; and, any proceeding beyond the 
limits prescribed, is coram non judice, and a 
nullity. Id., 12 Pet. [37 U. S.] 657. The cir- 
cuit court has full jurisdiction, in equity, in 
cases of fraud, to the same extent, and with 
the same limitations, as the state courts of eq- 
uity. Gould v. Gould [Case No. 5,637]. The 
courts of the United States, as courts of eq- 
uity, possess jurisdiction to maintain suits in 
favor of legatees and distributees for their por- 
tion of the estate of the deceased, notwithstand- 
ing there may be, by the local jurisprudence, a 
remedy at law on the administration bond' in 
favor of the party. This class of cases is of 
concurrent, not of exclusive jurisdiction. Pratt 
V. Northam [Id, 11,376]. Their equity juris- 
diction is not limited or restrained by the .local 
remedies in the different states; it is lie same 
in all the states, and is the same which is ex- 
ercised in the land of our ancestors, from whose 
jurisprudence our own is derived. Pratt v. 
Nortlnim [supra]; Fletcher v. Morey [Case No. 
4,864]. And its equitable jurisdiction may be 
exercised, although the case be not remediable 
in the state court Fletcher v. Morey [supra]. 
The courts of the United States have an exclu- 
sive maritime jurisdiction, extending as far as 
the tide ebbs and flows. Those who furnish 
supplies, &c., for vessels in foreign ports, or in 
a state where the owners do not reside, have 
liens on the vessels, which they may enforce in 
a court of maritime jurisdiction, and the decree 
binds all parties interested. Thorns v. South- 
ard, 2 Dana, 481.- A steamboat having been 
libelled In a federal court having maritime ju- 
risdiction in another state, and that court hav- 
ing directed a sale of the boat, and distributed 
the proceeds among various persons who be- 
came parties, and established claims for which 
the boat was liable; and, having made a final 
decree, settling the respective rights of the 
owners, claimants and mortgagees of the boat; 
and the decree being pleaded in a suit in Ken- 
tucky, this court presumes, nothing appearing 
to the contrary, that that court had jurisdiction 
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blc uudor the authority of the United States, 
oxeept w'lien the laws of the United States 
shall otherwise provide. And we accordingly 
find, in various acts of congress, this reserva- 
tion is expressly made, and is done not by 
way of grant of any power but to remove a 
disability created by the judiciary act of '89. 
In the case of Martin v. More, 5 Wheat. [18 
U. S.] 1, it was held by the supreme court 
of the United States that congress cannot 
confea" jui'isdiction upon any courts but such 
as exist under the constitution and laws of 
the United States; although the state courts 
may exercise jiu-isdietion in cases author- 
ized by the laws of the state, and not pro- 
hibited by the exclusive jurisdiction of the 

in rem, and of all the matters embraced by the 
decree; and holds it conclusive and final, not- 
withstanding the suit here was previous^ly com- 
menced upon some of the same claims. Id. The 
appearance of parties will enable a court of 
maritime jurisdiction t^ proceed upon contracts 
relating to a vessel, though the claims are not 
such as to give jurisdiction in rem. Id. 483. In 
a contract between a mortgagor and a mortga- 
gee, being citizens of different states, an eject- 
ment bill to foreclose may be brought in a 
court of the United States, by the mortgagee 
residing in a different state. M'Donald v. 
Smalley, 1 Pet. [26 U. S.] 520. A cross bill 
in the same court, or an injunction bill to stay 
the proceedings in a suit pending, or to obtain 
relief against a judgment recovered in the same 
circuit or district court of the United States, 
between the same parties, or their representa- 
tives, is not an original suit or proceeding with- 
in the meaning of that provision of the judicia- 
ry act of the United States which prohibits the 
bringing of a civil suit before a circuit or dis- 
trict court, by original process, against an in- 
habitant of the United States, in any other 
district than that of which he is an inhabitant, 
or in which he is found at the time of serving 
the writ. Bates v. Delavan. 5 Paige. 299. 
Where a circuit court of the United States 1ms 
jurisdiction of a cause, the court of chancery 
of a state will not inquire into the recularity 
of its proceedings as to mere matters of prac- 
tice, in a new suit founded upon the decree of 
such circuit court. Id. Where the amount 
claimed in the bill was less than one thousand 
dollars, the amount required to give jurisdiction 
in appeals, and writs of error, the appeal was 
dismissed, although the title to land might be 
inquired into incidentally. Bank of Alexandria 
V. Hoof. 7 Pet. [32 U. S.] 168. The jurisdic- 
tion of the district court of the United States 
for the district of Alabama, and the right of 
the plaintiff to prosecute his suit, having at- 
tfiched by the commencement of the suit in the 
district court, the right cannot be taken away 
or arrested by any proceedings in another 
cturt. An attachment of the debt by the pro- 
cess of a state court after the commencement 
of a suit in a court of the United States, can- 
not affect the risht of the plaintiff to r«;cover 
in the suit. Wallace v. M'Connell, 13 Pet. [38 
U. S.] 136. The settled construction given by 
the supreme court to the 25th section of the ju- 
diciary act of 1789, is. that to bring a case with- 
in the reach of the section, it must appear on 
the face of the record of the state court, either 
by express terms, or by clear and necessary in- 
tendment, that the question of a construction 
of a clause of a statute of the United States did 
aetuallv arise in the state court. Ocean Ins. 
Co. V. PoIIeys, 13 Pet., [38 U. S.] 157. To give 
the supreme court of the United States jurisdic- 
tion under the 25th section of the judiciary act, 
in a case brought from the highest court of a 
state, it must be apparent in the record that the 



federal courts. Chancellor Kent (1 Comm. 
374) says: "The dandusiou then is, that in 
judicial matters the concurrent jurisdiction 
of the state tribunals depends altogether up- 
on the pleasure of congress, and may be re- 
voked and extinguishf'd whenever they 
think proper, in every ease in which the 
subject-matter can constitutionally be made 
cognizable in the federal courts; and that 
without an express provision to the contraiy, 
the state courts will retain a concurrent ju- 
risdiction in all eases where they had juris- 
diction originally over the subject-matter." 
There are numerous acts of congress in 
which duties have been imposed on state mag- 
istrates and courts, and by which they have 



state court did decide in favor of the validity 
of the statute of the state, and the constitution- 
ality of whicli it brought in question on the 
writ of error. Two things must be apparent 
in the record: first, that one of the questions 
stated in the 25th section did arise in the state 
court; and secondly, that a decision was actual- 
ly made thereon by the same court in the man- 
ner required by the section. McKinney v. Car- 
roll, 12 Pet. [37 U. S.] 6G. The local laws of 
a state of the United States can never confer 
jurisdiction on the courts of the United States; 
the jurisdiction must be vested by the laws of 
the United States. The Orleans v. Thoebus, 
11 Pet. [36 U. S.] 175. Where a cause in chan- 
cery involves a naked question of title, the 
suit is local, and must be brought in the cir- 
cuit court of that district where the lands lie. 
Massie v. Watts, 6 Craneh [10 U. S.] 148. But 
if it is a case of contract, or trust, or fraud, the 
principles of equity give the court jiirisdiction 
wherever the defendant may be foimd; and the 
circnmstance that a question of title may be 
involved in the inquiry, and even constitute the 
essential point on wliich the case depends, will 
not deprive the court of its jurisdiction. Id, 
In cases involving trust, contract, or fraud, a 
coui't of equity has jurisdiction in personam, 
wherever the person of the defendant is even 
casually to be found within its jurisdiction, al- 
though it may be unable to enforce its decree 
in rem. the property in controversy being out 
of its jurisdiction. Id. The courts of the Unit- 
ed States have equity jurisdiction, to rescind 
a contract on the ground of fraud, after one of 
the parties to it has been proceeded against on 
the law side of the court, and a judgment has 
been obtained against him for a part of the 
monev stipulated to be paid by the contract. 
Boyce v. Grundy, 3 Pet. [28 U. S.] 210. In 
the courts of the United States, the remedies 
in equity are to be not according to the practice 
of state courts, but according to the principles 
of equity as distinguished and defined in that 
country from which we derive our knowledge 
of those principles. Robinson v. Campbell, 3 
Wheat. [16 U. S.] 212. 223. Consistently with 
this doctrine, it may be admitted that where, 
by the statutes of a state, a title which would 
otherwise be deemed merely eauitable, is rec- 
ognized as a legal title, or a title which would 
be good at law, is. under circumstances of an 
equitable nature, declared by such statute to 
be void, the rights of the parties, in such case, ■ 
may be as fully considered in a suit at law 
in the courts of the United States, as they 
would be in any state court. Id. It has been 
settled, on great deliberation, that this court 
may exercise its original jurisdiction in suits 
against a state, under the authority conferred 
by the constitution, and existing acts of con- 
gress. State of New Jersey v. State of New 
York. 5 Pet. [30 U. S.] 284. The United States 
court has jurisdiction on appeal from the su- 
preme court of the state of Ohio, in a case 
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Ijeen invested ■with- jurisdiction 'in civil snits. 
and over complaints and prosecutions, in cases 
for fines, penalties and forfeitures accruing 
niider laws of tlie "United States; and it seems 
to Ije pretty generally admitted that the state 
courts are not bound to exercise jurisdiction 
although given, t)ut it was optioual with them 
to do it or not; and in some instances the state 
courts have acted in those cases, and in some 
have declined jurisdiction. In the state of 
New York, it has been settled that the state 
courts have concurrent jurisdiction upon ha- 
beas coi-pus with the United States courts, 
when the impxuKinment was by an officer of the 
United States, by color or under pretext of the 
autliority of the United States; and there has 

where was drawn in question, at the trial, the 
construction of the act by which Virginia ceded 
tlie territory she claimed north-west of the 
Ohio river to the United States, and of the reso- 
lution of congress accepting the deed of ces- 
sion, and the acts of congress prolonging the 
time of completing .titles to land within the Vir- 
ginia military reservation; the decision of the 
supreme court of Ohio having been against the 
title set up under the acts of congress. Wal- 
lace T. Parker, 6 Pet. [31 U. S.] (^0. If, upon 
a contract of sale, the pureliaser pay a part of 
the purchase-money, and give liis bond for the 
balance, and agree to give a mortgage upon the 
property purchased, to secure tlie payment of 
the bond, but fails to give it. and the vendor 
afterward conveys the property to another 
person; the court will decree the re-payment 
of the sum paid, and that the bond be delivered 
up and cancelled. Castor v. ilitchel [Case No. 
2,507]. It was not sufficient to oust the juris- 
diction of the equity side of the court, that the 
plaintiff has a remedy on the common law side; 
unless it appear that such remedy be adequate 
and complete to the object of the suit. Slayer 
Y- Foulkrod [Id. 9,341]. Although a legatee 
has a remedy at common law, by the law of 
Pennsylvania, this does not oust the jurisdic- 
tion of the equity side of the circuit courts of the 
United States. To effect that, the common law 
side of those courts must be able to afford full, 
complete, and adequate remedy. Id. The judi- 
cial power of the Qnited States extends to all 
cases arising under the constitution and laws 
of the general government; but the federal 
court can only exercise judicial power in cases 
in which it has been delegated to them by the 
laws of congress. Id. The act of loth Febru- 
ary, 1819 [3 Stat. 481], extends the jurisdiction 
of the circuit courts of the United States to 
suits both at law and in equity, arising under 
the patent laws; but it does not render the ju- 
risdiction of those courts exclusive in sucli cases. 
Id. In the case of Crowell v. Kandall. 10 Pet. 
[35 U. S.] 368, the court revised all the cases 
of jurisdiction under the 2oth section of the ju- 
diciary act, and laid down the law as they 
wished it to be understood. Choteau v. !SIar- 
gnerite, 12 Pet [37 U. S.] 507. Jurisdiction 
is the power to hear and determine the subject- 
matter in controversy between parties to a 
«uit; to adjudicate or exercise any judicial pow- 
er over them. State of Rhode Island v. Com- 
monwealth of Massachusetts, Id. 657, And 
no court can, in the ordinary administration of 
justice in common law proceedings, exercise ju- 
risdiction over a party, unless he shall volun- 
tarily appear, or is found within the jurisdic- 
tion of the court so as to be served with process. 
Such process cannot reach the party beyond the 
territorial jurisdiction. Id. The circuit court 
of the United States cannot entertain a bill of 
revivor where the controversy which it seeks 
to revive is now between citizens of the same 
state, though the parties in the original bill 



been the like practice in some other states, an'd 
in some jurisdiction has been declined. In 
the case of U. S. v. Dodge, 14 Johns. 95, the 
supreme eoui't sustained a suit upon a bond for 
duties given to a collector of the United States 
customs. Tliis was an action founded entirely 
upon the laws of the United States, and did 
not, and could not have existed prior to the 
adoption of the federal government. But the 
same court decided in the case of U. S. v. 
liathrop, 17 Johns. 4, that they had no juris"- 
diction of a suit for a penalty incurred tmder, 
the act now in question, and that jurisdiction 
could not be conferred by congi'ess. This last 
case seems to be put upon the ground that the 
United States and the state govennnents are 



Tpere citizens of different states. As where a 
bill of revivor was brought by an administrator, 
who was a citizen of the same state with the 
defendant, tliough his intestate was of a differ- 
ent state. Clark v. aiatthewson [Case No. 2,- 
857]. But where the parties are citizens of 
different states at the commencement of the 
suit, a subsequent change of domicil and citizen- 
ship' will not oust the jurisdiction. Id. The 
courts of the United States, under the patent 
law of July 4th, 1836 [5 Stat. 117], have ex- 
chisive cognizance of suits in equity, relative 
to interfering patents, in cases where the court, 
under that law, is authorized to declare the 
patent inoperative and void, either wholly or in 
part, or as to any particidar portion of the 
United States. Gibson v. Woodworth, 8 Paige, 
132. A circuit court sitting as a court of law, 
may direct credits to be given on a judgment in 
favor of the United States, and may consequent- 
ly examine tlie grounds on which such credits 
are claimed, and may direct execution to be 
stayed, until such investigation shall be made. 
U. S. V. McLemore, 4 How. [45 U. S.] 286. 
But it cannot entertain a bill on the equity side, 
for a perpetual injunction against the United 
States, from proceeding upon such judgment. 
Id. A decree or judgment cannot he given 
against the United States for costs. Id. The 
circuit court, as a court of equity, possesses 
no revisory power over the state courts, in the 
exercise of their jurisdiction. Tobey v. Countv 
of Bristol [Case No. 14,065]. The circuit court 
has ample power to entertain a cause over 
which the state court has jurisdiction, provid- 
ed the circuit court have full concurrent juris- 
diction. Id. "When the circuit court possesses 
a full jurisdiction over a ease, and the party 
has rights which he is entitled to have protected 
by its authority, the existence of concurrent ju- 
risdiction in a state court, will not authorize 
it to decline jurisdiction over the cause; Story, 
J., Id. Although a party may have the right 
to sue in the courts of the United States, he still 
may elect to proceed in the state court. Dela- 
field V. State. 2 Hill, 160. The jurisdiction of 
courts of probate in Louisiana, is confined to 
cases which seek an account and settlement of 
effects presumed to be held by the representa- 
tive of a succession. It has not jurisdiction 
over cases of alleged fraud or waste, or em- 
bezzlement of the estate. Fourniquet v. Per- 
kins, 7 How. [48 U. S.] 160. The district 
courts are courts of general civil jurisdiction. 
Id. Hence, where a petition was filed in the 
court of probate, against an administrator, 
praying that he might account, and also be 
held liable for mal-administration and spolia- 
tion, it was proper to transfer the case for 
trial to the district court. Id. The judgment 
in the district court being generally for the de- 
fendant, must be supposed to cover the whole 
case, and not to have rested upon only a brandh 
of it, viz.: a release which was pleaded by the. 
defendant. Id. 



STEBBINS (Case No. 13,342) 



[22 Fed. Cas. page 1192] 



to be considered entirely as foreign to each oth- 
er, and that the case falls under tlie rule, that 
the courts of one sovereignty will not take cog- 
nizance of and enforce the penal code of anoth- 
er. I cannot concur in this hroad view of the 
relation in which tlie United States and the 
state governments stand to each other, or that 
the laws of the United States are to be consid- 
ered as the laws of a foreign government. 
They are laws operating upon and binding on 
the same people as the government and laws 
of the several states. The laws of one state 
may be considered as foreign in relation to the 
government and actions of another state, be- 
cause in no sense binding without the jurisdic- 
tion of the state. JNot so with respect to the 
laws of the United States. The government 
of the United States and that of the states 
ought rather to be considered as parts of the 
same system. The law in question was bind- 
ing on the people of the state of Vermont, and 
declared bj' the constitution to be the supreme 
law of the land, and the judges of this state 
are swoni to support the constitutiou. This 
was not a criminal prosecution, but a civil ac- 
tion to recover a penalty for breach of a stat- 
ute. It was no more a suit or penalty created 
by a law of the United States, than was a suit 
for the collection of a duty-bond; both grew 
out of laws of the United Slates, and could 
not have existed without such laws. To sus- 
tain this suit, is not administering the criminal 
law of the United States. Actions for penal- 
ties are civil actions, both in form and in sub- 
F^tanee, according to Blaclcstone (3 Gomm. 158). 
The action is founded upon that implied eon- 
tract which every person enters into with the 
state to obsei-ve its laws. Cowp. 391; 2 Term 
R. 154; 4 Term R. 756. Congress cannot com- 
jpel a state court to entertain jurisdiction in 
any ease; they are not inferior courts in the 
sense of the constitution; they are not or- 
dained by congress. State courts are left to 
consult their own duty from their own state 
authority and organization. Tlieir jurisdiction 
of federal causes, says Chancellor Kent (1 
Comm.377),is confined to civil actions for civil 
demands, or to enforce penal statutes; they 
cannot hold criminal jurisdiction over ofEences 
exclusively existing, as offences against the 
United States. Every criminal prosecution 
must diarge the offence to have been commit- 
ted against the sovereign whose courts sit in 
judgment upon the offender. See 1 Kent, 
Gomm. 370. The first plea, therefore, cannot 
be sustained. 

With respect to the second question, as to 
the effect of the discharge from imprisonment, 
the statute of Vermont makes no exception in 
relation to claims or demands on the part of 
the United States; and I am not able to dis- 
cover any sound principle upon which this ease 
can be taken out of the statute by implication. 
The United States are a body corporate, hav- 
ing a capacity to eonti-act, to take and to hold 
property, and in this respect stand upon the 
same footing with other corporate bodies; and 
if they will prosecute their suits in the state 



courts, and avail themselves of the state laws 
for this pui-pose, it is not perceived that any 
good reason can be ^ven why such state pro- 
cess as they use for the purpose of enforcing 
their right, should not be subject to the state 
law. Had the suit been originally prosecuted 
in a court of the United States, and the im- 
prisonment, under an execution, issued from 
such court, different considerations might have 
been presented. But there are no principles 
of prerogative applicable to the case, which 
will take it out of the statute, especially as this 
is not a debt exclusively due to the United 
States. The act gives a moiety only to the 
United States, and the other moiety goes to the 
collector or the informer, although the suit is 
in the name of the United States. The law 
authorizes the suit to be prosecuted in the 
name of the United States or the coUector. 

Exception has been taken to some informali- 
ties in the plea. These exceptions might have 
been entitled to some consideration, if they 
had been brought before the court upon a de- 
murrer to the plea; but they come too late to 
be taken advantage of upon a writ of error. 

The cause of action alleged in the declaration 
is substantially an escape from the prison lim- 
its. The plea sets up a discharge from the 
imprisonment, under the law of the state of 
Vei-mont; and all the material allegations in 
the plea to bring the case within the act, are 
substantially stated: and these were' admitted 
by the demurrer. The judgment of the dis- 
trict court, upon the effect of such discharge, 
was, that it did not furnish any excuse for the 
escape, but that the bond for the jail limits 
was forfeited, notwithstanding such discharge 
under the state law. In this, I think, the 
court erred, and that the judgment must be 
reversed. 

This view of the case might have rendered 
it unnecessary to express any opinion upon the 
first point; but as some question may possi- 
bly hereafter arise, whether the judgment re- 
covered in the state courts was absolutely void 
or not, it was deemed expedient to expre^ an 
opinion on that point also, although in this re- 
spect the judgment of the district court is not 
considered erroneous, but is reversed upon the 
other point in the case. Judgment reversed. 



Case No, 13,34S. 

STEBBINS V. EDDY. 

[4 Mason, 414.] t 

Circuit Court, D, Rhode Island. June Term, 
1827. 

Equity — Mistake —Vendor and Purchaser — 
Quantity. 

1. Where a farm is sold at so much per 
acre, if the quantity be mistaken by the par- 
ties, a court of equity will relieve the party 
injured by the mistake. 

[Cited in Trinkle v. Jackson, 86 Va. 241, 9 
S. E. 986.] 

2. In such case the vendee has a right to take 
the farm at the price of the real number of 

1 [Reported by William P. Mason, Esq.] 
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acres, nnd to have compensation for the defi- 
ciency, if he has paid the consideration. 

3. So where the sale is for a gross sum, and 
there is a positive. representation of the quan- 
tity by the vendor. 

[Cited in Farris v. Hughes, 89 Va. 933, 17 S. 
E. 519.] 

4. But it may he otherwise, if the statement 
•of the quantity be mere matter of description, 
and not of the essence of the contract: as 
wliere the contract contains the words, so 
many acres, "more or less," or "containing by 
estimation," &c.; for in such cases the vendee 
may take upon himself the risk of the quantity. 

[Cited in Harrell v. Hill, 19 Ark. 102; Lib- 
by v. Dickey (Me.) 27 Atl. 255; Noble v. 
Googins, 99 Mass. 233; Tarbell v. Bow- 
,man, 103 Mass. 344. Distinguished in Bel- 
knap V. Sealey, 14 N. X. 154. Cited in 
Paine v. Upton, 89 N. T. 336; Pickman v. 
Trinity Ghuich, 123 Mass. 7; Caldwell v. 
Craig, 21 Grat. 140; Crislip v. Cain. 19 
W. Va. 496, 526; Depue v. Sergent, 21 "W. 
Va. 333.] 

5. But if there be any fraud or wilful misrep- 
Tesentation of the quantity, equity will afford 
relief in these latter cases. 

[Cited in Foster v. Swasey, Case No. 4,984.] 

[Cited in Chrysler v. Canaday, 90 N. T. 277; 

Morris Canal Co. v. Emmett, 9 Paige, 170.] 

6. A sale was at first made of a farm ujjon a 
-contract of so much per acre, to be ascertain- 
ed by measurement Afterwards the parties 
agreed to waive any measurement, and the ven- 
dee took the farm at the gross sum of $2500, 
supposing it to contain fifty acres, from the 
representation of the vendor; and in the deeds 
of conveyance the land was stated to contain 
forty-seven and a half acres, "more or less." 
Held, that as the vendor was not guilty of any 
fraudulent misrepresentation, but expressed his 
bona fide belief, the vendee was not entitled to 
relief in equity, although the quantity turned 
out, upon subsequent measurement, to be for- 
ty and a half acres only, each party having 
been well acquainted with the local boundaries 
of the farm. 

[Cited in Phillbrook v. Enswiler, 92 Ind. 592; 
Cabot V. Winsor, 1 Allen, 551; Bradbury 
V. Haines, 60 N. H. 124; Davis v. Lottich, 
46 N. Y. 400; Collette v. Weed, 68 Wis. 
435, 32 N. W. 753.] 

Bill in equity [by Artemas Stebbins 
iigainst Michael Eddy] for a fraudulent mis- 
representation in the sale of a farm, as to 
the quantity of land. 

Mr. Randolph, for plaintiff. 
Hunter & Bobbins, for defendant 

STORY, Circuit Justice- This cause was 
tirgued at the close of the last November 
term of this court, and derives some of its 
interest and importance from the character 
■of the parties, who are both clergymen, and 
the nature of the bill, -which contains char- 
ges of fraud and misrepresentation. On the 
■21st of .Tune, 1801, the parties entered into 
«. written contract, whereby the defendant 
«old to the plaintifiE a farm situate in Swan- 
sey, and agreed to execute a deed for the 
same in six weeks from that date. The 
plaintiff agreed to pay for the same at the 
rate of fifty dollars per acre. And the par- 
ties, "in consideration of the failure of the 
•condition aforesaid," further bound them- 
.selves each to the other, "whichever may 



fail in the condition aforesaid," to pay the 
sum of fifty dollars. Both parties acted 
upon the supposition (in which they were 
doubtless mistaken in point of law), that the 
agreement was not binding npon them as 
an absolute sale, but that, at the option of 
either party, it might be rescinded upon the 
payment of the stipulated sum of fifty dol- 
lars. In consequence of this supposition, 
some correspondence took place between the 
parties towards the close of the stipulated 
period, as to the intention of the defendant 
to complete the conveyance, and on that oc- 
casion the defendant expressed his determi- 
nation to fulfil his bargain. The ill health 
however, of the defendant, of which due no- 
tice was given to the plaintiff, postponed 
the actual execution of any deed to the plain- 
tiff until the 17th day of August of the same 
year, when one tract, constituting part of 
the farm, was conveyed, at the request of 
the plaintiff, to one Winslow, a subpurchaser 
under him, and the residue was conveyed to 
the plaintiff. The deed to Winslow describ- 
ed the tract by metes and bounds, and as 
"containing seven and a half acres, be the 
same more or less;" and the deed to the 
plaintiff also described the residue of the 
farm by metes and bounds, and as "contain- 
ing forty acres, be the same more or less." 
No measurement of the farm, though intend- 
ed by the parties at the time of the original 
contract, took place; but upon the final 
negotiation, at the time of giving the deed, 
the land was affirmed by the defendant to 
contain, according to his belief, fifty acres 
and upwards; and the plaintiff, giving en- 
tire credit to the suggestion, paid or secured 
the consideration of twenty-five hundred dol- 
lars for the same, and has since discharged 
the whole amount. In point of fact, the 
land, as the bill asserts, upon a recent sur- 
vey, contains forty acres and one half acre, 
and no more; and this assertion is not con- 
tradicted by the answer. The bill seeks 
compensation, for the asserted deficiency, at 
the rate of fifty dollars per acre, upon the 
ground, that the representation, that the 
same contained fifty acres, was fraudulent- 
and deceitfully made, by the defendant, at 
the time of the execution of the conveyance, 
and was implicitly confided in by the plain- 
tiff. The bill also prays general relief. The 
answer, in the most explicit manner, nega- 
tives any fraud and misrepresentation; but 
it admits that the defendant did, at the time 
of the original contract, as well as of the 
conveyance, represent to the plaintiff, that 
the farm contained, in his belief, fifty acres 
and upwards; and it asserts, that such was 
in fact the defendant's belief from all the 
information he had from old measurements 
and other sources. It further alleges, that 
at the time of the final negotiation the orig- 
inal contract of sale, at a specific sum per 
acre, was rescinded, and that the bargain 
was completed for a gross sum of ?2o00; 
and that the plaintiff distinctly understood. 
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that the defeiuhint would not then complete 
the sale, imless for the sum of $2500, wheth- 
er there were fifty acres or not, and the 
deed was drawn accordingly. 

The first question, arising in the ease, is, 
whether the oi-igiiial contract has been re- 
scinded, so that it is no longer to he con- 
sidered as a purchase at a stipulated price 
per acre, but a purchase for a gross sum, 
whatever might be the measurement of the 
farm. I'pon the terms of the original con- 
tract it is quite dear, that the price was to 
be regulated by the acre, and if that con- 
tract formed the sole basis of the convey- 
ance, it might be difticult to resist the plain- 
tiffs title to a decree. The general rule 
in equity is, that, under such circumstances, 
if there is any mistake in the quantity, the 
party is entitled to take the land and have 
compensation for the deficiency. The rea- 
son is, that each party is supposed to be 
regulated in his bargain by the real quan- 
tity, and if there be any mistake as to the 
real quantity, the one has more, and the 
other less, than Avhat both intended, either 
in land or price. In such eases the quantity 
conveyed constitutes an essential ingredient 
in the bargain, and is not mere matter of de- 
scription. Equity, therefore, will correct the 
mistake, and put the parties in the situation 
in which they would have been, if the real 
facts had been known to them. This is the 
clear result of the authorities. Thus in 
Shovel V. Began, 2 Bq. Cas. Abr. p. 68S, pi. 
4. where A agreed with B, for the purchase 
of lands at so much per acre, and an old 
survey was pj'oduced, and the purchase mon- 
ey paid according to it, and there was a 
deficiency in the number of acres, the lord 
chancellor decreed compensation for the de- 
ficiency, "Whether, in that case, there was 
fraud, or mere mistake, is, perhaps, not 
quite certain from the language attributed 
to the lord chancellor; but he deemed the 
production of the old survey a direct af- 
firmation of the quantity, and therefore gave 
relief. The doctrine was fully recognized 
in Hill V. Buckley, 17 Ves. 394, where the 
master of the rolls said, "Where a misrepre- 
sentation is made as to quantity, though in- 
nocently, I apprehend the right of the pur- 
chaser to be, to Lave what the vendor can 
give, with an abatement out of the purchase 
money for so much as the quantity falls 
short of the representation. That is the rule 
generally, as, though the land is neither 
bought nor sold professedly by the acre, the 
presumption is, that, in fixing the price, re- 
gard was had, on both sides, to the quantity, 
which both supposed the estate to consist of. 
The demand of the vendor, and the ofEer of 
the purchaser, are supposed to be influenced, 
in an equal degree, by the quantity which 
both believe to be the subject of their bar- 
gain. Therefore a ratable abatement of 
price will probably leave both parties in 
nearly the same relative situation, in which 
they Avould have stood, if the true quantity 



bad been originally known." Here, the prin- 
ciple was not only admitted, as to purchas- 
es by the acre, but it was applied to cases 
of purchases for a gross sum, where there- 
is a positive representation of quantity. I 
say liositive, for a different rule is, or may 
be, applied, where there are qualifying words 
annexed, as we shall presentlj' see. And 
even where there is a positive statement of 
the quantity of acres, much may depend 
upon the manner and connexion of the state- 
ment, and the nature of the contract or con- 
veyance, whether it is to be deemed mere 
description, or of the essence of the pur- 
chase. For support of this observation it is 
only necessary to refer to ilanu v. Pearson, 
2 Johns. 37; Powell v. Clark, o Mass. 355; 
Dagne v. King, 1 Yeates, 322; Smith v. 
Evans, 6 Bin. 102; and Boar v. McCormick, 
1 Serg. & R. 166. But where there are qual- 
ifying words in the contract, as to the num- 
ber of acres, such as the words "more or 
less," or "said to contain," or "containing 
by estimation," in these and the like cases, 
tliere has not as yet been adopted any gen- 
eral rule allowing the parties a compensa- 
tion, either for deficiency or overplus, if th<>- 
mistake has been innocent on both sides. 
In an anonymous case in Freeman's Reports 
(Fi'eem. Ch. 107), it is reported, that a case 
was cited, where a man conveyed his laud 
by the quantity of 100 acres, be it more or 
less, and it was not above 60 acres, but had 
no relief, because it was his own laches, 
ilr. Sugden (Vend., 3d Ed., c. 6> thinks this 
case open to much observation, and sup- 
portable only upon the gi'ound of an actual 
conveyance before relief sought. But it may 
be explained upon another ground, and that 
is, that the boundaries were actually de- 
scribed, or the tract well known to both 
parties, though its reported contents were 
different from the real quantity. In Twy- 
ford V. Wareup, Finch, 310, where the con- 
veyance stated, that there were so many 
acres by estimation, and the preliminary ar- 
ticles declared, that the lands completely 
contained so many acres, as Avere mention- 
ed in a particular, which stated them as so 
many acres by estimation, the court denied 
relief for the deficiencj-. So in Winch v. 
Winciiester, 1 Tes, & B. 375, where the par- 
ticular of an estate, sold by auction, describ- 
ed it as "containing, by estimation, forty-one 
acres, be the same more or less," but it in fact 
contained five acres less, the master of the 
rolls thought, that merely upon this partic- 
ular the party could not be entitled to any 
abatement of the purchase money. On that 
occasion, he said, "the effect of the words 
'more or less,* added to the statement of the 
quantity, has never yet been absolutely fixed 
by decisions, being considered sometimes as 
extending only to cover a small difference 
the one way or the other; sometimes, as 
leaving the quantitj' altogether uncertain, 
and throwing upon the purchaser the neces- 
sity of satisfying himself with regard to it." 
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It was iu the former light, that the v.'ords 
wore eQnsidered by my learned brother, Mr. 
Jiistice Washington, iu Thomas v. Perry 
[Case No. 13,908], and probably also in Nel- 
son T. Matthews, 2 Hen. & M. 164, as it 
Cex'taiuly was in Quesnel v. "Woodlief, Id. 173, 
note, by the court of appeals of Yirginia. 
See, also, Jollife v. Hite, 1 Call, 301. In the 
latter fcase, there was the ingredient of the 
sale being at a specific sum per acre, and in 
the former case, though the sale was for a 
gross sum, yet the title deeds of the vendor 
himself showed, that there was an over esti- 
mate in his own deed by twenty acres.. These 
facts may have had a material influence in 
producing the decree for compensation. On 
the otiier hand in Hull v. Cunningham's 
Ex'rs, 1 aiunf. 330, where the sale was for 
a gross sum, of a tract "said to contain 370 
acres, be it more or less," the court held, 
that the purchaser took upon himself the 
rislc of the quantity', and was not entitled to 
any abatement of the purchase money for 
any deficiency. Twyford v. "VVareup, Finch, 
311, proceeded on the same ground. So did 
"Winch V. Winchester, 1 Ves. & B. 375; Smith 
V. Evans, 6 Bin. 109; Boar v. McCormick, 
1 Serg. & n. 166; and Glen v. Glen, 4 Serg. 
& R. 488. In short, the latest cases general- 
ly concur with the doctrine laid down in the 
anonymous case in Preem. Ch. 107. It 
seems to me, that there is much good sense 
in holding, that the words "more or less," 
or other equivalent words, used in contracts 
or conveyances of this sort, should be con- 
strued to qualify the representation of quan- 
tity in such a manner, that, if made in good 
faith, neither party should be entitled to 
any relief on account of a deficiency or sur- 
plus. Nor am I prepared to admit that the 
fact, that the sale is not in gross, but for a 
specific sum, by the acre, ought necessarily 
to create a difference in the application of 
the principle. I do not say, that eases may 
not occur of such an extreme deficiency as 
to call for relief; but they must be such as 
would naturally raise, the presumption of 
fraud, imposition, or mistake in the very 
essence of the contract. "Where the sale is 
fair, and the parties are equally innocent, 
and the quantity is sold by estimation, and 
not by measurement, there is little, if any 
hardship, and much convenience in holding 
to the rule, caveat emptor, 
. But to recur to the question, whether the 
original contract has been varied or rescind- 
ed. The defendant positively asserts the fact 
in his answer (and it opposes on this point 
the allegations of the bill), that at the time of 
the conveyance the sale was for the gross 
sum of 2500 dollars, whether the quantity 
was more or less than fifty acres. This state 
of things is perfectly compatible with the 
terms of the original contract. It was neces- 
sary, by these terms, that the number of acres 
should be ascertained by a measurement and 
surVey before the conveyance could be com- 
pleted. There was nothing unnatural in an 



agreement of the parties to waive the meas- 
urement, and to finish the contract upon an- 
estimate of "the quantity. Each of them well 
knew the land and its boundaries, and each 
had, or at least might have, equal means 
of ascertaining the probable quantity. It is 
true, that the plaintifi: placed great reliance 
on the statements of the defendant, and had 
confidence in Ms sincerity and good faith. 
If the defendant's statements contained his 
real opinion in sincerity and good faith, the 
confidence of the other party, though now 
shown to be erroneously given, ought not to 
prejudice him. If the mistake was mutual 
and innocent, it ought not to be visited with 
the same consequences, as if it were fraudu- 
lent. Now, the terms of the conveyance are 
very strong to prove,- that the defence, so 
far as the point of waiver of the terms of sale 
by the acre is concerned, is well founded. In 
the first place, the land specified in the deed 
to Winslow is described as "containing seven 
and a half acres, be the same more or less," 
and in the deed to the plaintiff as "containing 
"forty acres, be the same more or less," mak- 
ing in the whole forty-seven aci'es and one 
half, and no more. So that upon the face of 
the deed the estimation is less than fifty 
acres. This certainly cannot be accounted for 
eieept upon the supposition that neither par- 
ty deemed the estimate of -fifty acres previ- 
ously made as binding, controlling, or abso- 
lute, but merely as a fair representation of 
belief or probability. In the next place, the 
words "mox*e or less" restrain even this repre- 
sentation of the number of acres in the deed. 
They show, that neither party contemplated 
the number of acres as of the essence of the 
eontx*act, but as matter of descx'iption, as 
what both believed, and neither warranted, 
to be the absolute contents of the farm. The 
whole weight of the evidence is to the same 
effect. It shows, that the defendant did not 
undertake to affirm positively in the course 
or conclusion of the negotiation, that there 
were fifty acres, or any other certain num- 
ber, but that he would not sell short of esti- 
mating the farm at fifty acres, that is, for 
2500 dollars. How can the sale of forty- 
seven and a half acres, "more or less," on 
the face of the deeds, be reconciled with an 
absolute sale at fifty dollars by the acre for 
fifty acres? We must, therefore, take the 
case to have been, that the parties concluded 
their bargain, and made the conveyance for 
the gross sum of 2500 dollars, though the 
farm might exceed or fall short of that quan- 
tity. Suppose the farm had measured torty- 
seven and a half acres, could there have been 
any pretence for compensation to the plain- 
tifE in the face of his deeds? Suppose it hatl 
exceeded fifty acres, could he have been com- 
pelled to pay more purchase money? The 
answer to each question must be in the nega- 
tive. Upon this point the case of Twyford v. 
Wareup, Finch, 310, is very significant. The 
court there said, "that the articles were only 
a security and preparatoiy to the conveyance. 
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and the defendant, having afterwards taken 
a conveyance, shall not resort to the aitieles 
or to any particular, or to any averment, 
or communication afterwards; for such 
things shall never be admitted agaiust the 
deed." So in Smith v. Evans, 6 Bin. 102, 
Chief Justice Tilghman considered,- that the 
original contract, which was for three tracts 
of land, containing 99114 acres, at a specified 
price by the acre, was done away, or rather 
conclusively closed, as to quantity, by tak- 
ing a deed by metes and boundaries of the 
tracts as "containing 991^^4 acres, &c., by the 
same mox-e or less." "By accepting this 
deed (said he) it appears to me, that the 
agreement, so far as concerned the quantity, 
was closed, both parties consenting to esti- 
mate it at 991^ acres." And though the de- 
ficiency in that case was 88 acres, as there 
was no pretence of fraud, the court enforced 
payment of the securities for the whole pur- 
chase money. This case is far stronger than 
the present; but it has much in its principle, 
which commends it for adoption in practice. 
My judgment accordingly is, that the original 
contract of sale at fifty dollars by the acre 
was so far waived or modified by the parties, 
that the number of acres did not form the 
basis of the ultimate conveyance, but the 
farm was purchased upon an estimate assurd- 
ed by the parties, and at a gross sum. 

This leads me to the next, and, indeed, upon 
the structure of the bill itself, to the only im- 
portant point of the controversy; and that is, 
whether there has been a fraudulent misrep- 
resentation of the quantity by the defendant. 
The case has been argued also upon the 
ground of mere mistake; but the bill does 
not put the charge under this aspect, nor as- 
sume it as a ground of relief. The court, 
therefore, must deal with the case, as it is, 
secundum allegata et probata. The whole 
stress both of the allegations and proofs is, 
that the defendant represented his opinion 
and belief of the quantity in such a manner, 
as to gain the entire confidence of the plain- 
tiff. There is no pretence, that the plaintiff 
made any positive assertion of fact, in the 
nature of a declaration of his knowledge, or 
of his warranty of quantity. The whole was 
confined to an expression of opinion and 
belief, and was so undei-stood and acted upon 
by both parties. The contradiction, there- 
fore, of the defendant's good faith is to be 
established, not by showing, that the quanti- 
ty is different from the representation, but 
that the opinion and belief of the plaintiff 
were fraudulently misrepresented to the in- 
juiy of the plaintiff. It has been suggested 
at the bar, that fraud cannot be predicated 
of belief, but only of facts. But this dis- 
tinction is quite too subtle and refined. The 
affirmation of belief is an affirmation of a 
fact, that is, of the fact of belief; and if it 
is fraudulently made to mislead or cheat an- 
other, to abuse his confidence, or to blind his 
judgment, it is in law and morals just as 
reprehensible, as if any other fact were af- 



firmed for the like pui-pose. The law looks, 
not to the nature of the fact averred, but to 
the object and design of the affirmation. 

It is veiy material In this part of the 
cause, that the defendant's answer is so full, 
direct, and circumstantial in the denial of 
the fraud and misrepresentation. In a court 
of equity nothing short of clear and deci- 
sive testimony by two witnesses, or by otli- 
er circumstances quite equivalent, ought to 
outweigh such an answer. In the complaint 
brought by the plaintiff before the church, 
of which the defendant is the pastor, there 
is an allegation of fraud; but if the testi- 
mony of the Avitnesses, as to the occurren- 
ces which took place before the proper au- 
thorities on that occasion, is to be credited, 
the plaintiff abandoned that charge, and de- 
nied his intention to make or persist in it. 
Such an admission would go very far to 
weaken the force of the chai'ge. 

The circumstances principally relied on to 
sustain the charge are, in the first place, 
the conduct of the defendant about the time 
of executing the conveyance. He made in- 
quiries as to the state of the plaintiff's mind 
in relation to the purchase, and whether he 
was eager and earnest for the bargain. 
Having received information that the plain- 
tiff was, in the language of a witness, "pret- 
ty fierce" to buy, the argument attributes 
to him the determination to make the most 
of his advantages. This may be a circum- 
stance not wholly without weight; but it is 
surely too slight to rouse a suspicion of 
grave and intentional fraud. It may show 
wariness, and watchfulness, and worldly 
prudence in ascertaining how to negotiate 
with a willing purchaser; but it can scarce- 
ly pass for more than the indication of a 
wish to drive a close and thrifty bargain. 

Another circumstance of more significance 
is the fact of the representation of the prop- 
erty in the probate inventory of the father's 
estate, presented and sworn to by the de- 
fendant, as executor under his will. The 
defendant took by a _ deed from his father 
one of the three tracts of land composing 
the farm, estimated at about twenty acres. 
The father, by his will, gave a parcel, esti- 
mated to contain about twenty-two acres, 
to one person, and another parcel, estimated 
to contain about one acre, to another person; 
and the residue of his real estate was de- 
vised to the defendant. In the inventory, 
the real estate of the father is represented 
to be "forty acres of land with one dwelling- 
house thereon." The argument drawn from 
these facts is, that, deducting the 23 acres 
given to other devisees, there could remain 
not exceeding 17 acres devised to the de- 
fendant; and therefore, uniting the tract, 
thus devised, with that which the defendant 
took by deed, there was within his own 
knowledge an estimated quantity, not ex- 
ceeding thirty-seven acres. This argument 
is met on the other side by the allegation, 
that the inventory was by mere estimation. 
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.lud not by measurement; and that in cases 
of this sort it is not usual, especially where 
the estate Is solvent, to be exact in the state- 
ment or the number of acres. The executor 
affirmed the inventory simply, because it 
was so returned by the appraisers. There 
is weight in this suggestion; and it derives 
some aid from the devise of the tract of 
twenty-two acres, which is described in the 
will, not by absolute quantity, but by metes 
and bounds, as containing "about 22 acres, 
be the same more or less." The circum- 
stance, however, is not without importance; 
and it certainly called upon the defendant 
for much caution in his affirmations as to 
the quantity. 

Another circumstance Is, that upon a prior 
negotiation with certain persons of the 
name of Sherman for the purchase of the 
estate, the defendant represented the farm 
to contain forty-five acres. This fact comes 
out from both of the persons who negotiated 
for the purchase. But both agree that it 
was a mere estimation, and not a positive 
representation. A certificate of this fact 
was laid before the church meeting; and 
another witness asked the defendant at an- 
other time, why this representation was 
made. His answer was (as the witness 
states), "that it Avas In time of war, when it 
was not prudent for a man always to tell 
exactly what he was worth." I own that 
this excuse is veiy unsatisfactory. In the 
case of an intended sale it could form no 
gi'ound for an undervaluation of the prop- 
erty, whatever might be the case for other 
purposes. The excuse, imder any circum- 
stances, if it involved a known misrepresen- 
tation, would not be very creditable; and it 
is less easily reconcilable with the high 
standard of moral purity, so appropriate in 
clergj'men, than with that which is found in 
the common business of human life. The 
view, however, in which it bears on the 
present controversy, is not one of ethics, but 
of fact Does it show, that the defendant 
himself misrepresented his own opinion and 
belief to the plaintiff, or, only, that he some- 
times, when his own Interest was concern- 
ed, used language without much care, and 
in a loose and inaccurate sense? 

The other circumstances of the case have 
not presented any serious difficulty to my 
mind. This circumstance, I am compelled 
to admit, is calculated to make -in xmfavor- 
able impression. It has a tendency to di- 
minish, in some degree, that undoubting 
confidence, with which one would listen to 
the direct denials of the answer. But after 
pausing with much deliberation upon all the 
facts, I cannot say, that this circumstance 
ought to overcome them. The representa- 
tion in the conveyances is of forty-seven 
acres and one half only; and here, giving 
this testimony Its whole force, the prior rep- 
resentation reduces the quantity to forty- 
five. This difference is not such as would 
or ought, ordinarily, to introduce a presump- 



tion of ill faith. The estimates of men of 
quantities, in themselves uncertain, and un- 
measured, may differ at different times from 
various circumstances, without any suspicion 
of wilful misrepresentation. What is mat- 
ter of opinion, in such cases, carries with it 
the elements of doubt. Better information, 
more reflection, and more guarded attention 
may honestly change the belief of the party; 
and if his interest lies that way, it more 
readily draws his judgment to the most fa- 
vourable conclusion. It would sound harsh, 
under such circumstances, to found a decree 
as upon fraud, where there might be inno- 
cent mistake, loose and inconsiderate asser- 
tion, or negligent inquiry. Especially would 
it be harsh to press such considerations 
against a solemn denial under oath, unless 
the judgment of the court could not justly 
avoid the conclusion. The case of fraudu- 
lent misrepresentation does not appear to 
me to be made out, so that a court of equity 
ought to interfere. My opinion is, that the 
bill ought to be dismissed; but it is not a 
case for costs for the defendant. 

The district judge concurs in this opinion, 
and therefore let there be a decree of dis- 
missal without costs. Decree accordingly. 
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STEDMAN et al. v. HAMILTON et al. 

[4 McLean, 538.] i 

Circuit Court, D. Indiana. May Term, 1849. 

CosTiNUASCE — Affidavit — Sdffjcienct of. 

An affidavit that the defendant can show, by 
a certain witness, that the goods were dam- 
aged when bought, for which the note sued on 
was- given, without alleging that the fact was 
unknown to the plaintiff, is not sufficient ground 
for the continuance of a cause. 

[This was an action by Stedman, Maynard 
& Co. against Hamilton & Hamilton.] 

OPINION OF THE COURT. A motion is 
made for a continuance on an affidavit, that 
the note on which the action was given was 
for merchandize— a part of which, at the 
time of sale, was damaged, which fact the 
affiant, one of the defendants, believes he can 
prove, if the case is continued. That process 
was served only a few days before the time 
expired for service of process; that the 
clerks of plaintiffs, and Composette, clerk 
of defendants, reside in Ohio; and theh' at- 
tendance can not be procured at the present 
tei-m. This affidavit is insufficient. It does 
not show that the unsoundness of the goods 
was unknown to the defendants. It does 
not show the extent of the defects in the 
goods. The writ was served thirty-five days 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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before the commoucemeut of the present 
term, and the material witness is in the em- 
ploy of defendants, and, it is said, not more 
than thirty-five miles from his residence. 
These considerations are sufficient to deny 
the motion for a continuance, without going 
into tlie consideration whether the defense 
could be set up, if proved. 



STEDMAN (LOTHROr v.). See Case No. 8,- 
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STBEOMAX et al. v. MAXWBI/L. 

[3 Blatchf. 365.] i 

Circuit Court. S. D. New York. Nov. 30, 1855. 

Customs Duties — Photest — Fdture AppLiCATrox 
— Thread Laces. 

1. A protest against the payment of 25 per 
cent, duty charged on thread laces, claimiiijr 
that the laces are liable to a duty of only 20 
per cent., is a sufficient protest, under the act 
of February 2(i, 1845 (5 Stat. 727). 

[ Applied in Frazee v. Moffitt, 18 Fed. .i8(5. 
Cited in Davies y. Miller, 130 U. S. :^7, 9 
Sup. Ct. oGl.] 

2. Where a person engaged in the importa- 
tion of thread laces, protested, in proper form, 
against the exaction of 25 per cent, duty on a 
particular importation, claiming that it was 
liable to only 20 per cent, duty, under a specitied 
schedule of the tariff act then in force, and add- 
ed, in the same protest, "I mean this protest 
to apply to all like exactions heretofore paid, 
and to all future, and shall claim a return there- 
of:" Held, that that was a sufficient protest, 
under the said act of 1845, against the exaction, 
when made on any future importation by the 
same party, without the repetition of the pro- 
test on each importation. 

[Cited in Hutton v. Schell, Case No. 6,961; 
Wetter V. Schell. Id. 17,470; Ullman v. 
Miu-phy. Id. 14,325; Arthur v. Morgan. 112 
U. S. 501. 5 Sup. Ct. 244: Schell's Ex'rs 
V. Fauche, 138 U. S. 562, 11 Sup. Ct. 380.] 

3. Thread laces, being a manufacture of lin- 
on and cotton, first introduced into trade in 
the United States after the passage of the tar- 
iff act of July 30, 1846 (9 Stat. 42), are liable 
to a duty of 20 per cent., under Schedule E of 
that act. and not to a duty of 25 per cent., as 
"cotton laces, etc.," under Schedule D of that 
act. 

This was an action [by Henry Stoegman 
and others] against [Hugh Maxwell] the col- 
lector of the port of New York, to recover 
back an excess of duties. The jury found a 
^-erdict for the plaintiffs, subject to the opin- 
ion of the court on a case. 

.Tohn S, McCuUoh, for plaintiffs. 
.T. Prescott Hall, for defendant. 

BETTS, District Judge. The plaintiffs, 
from the j-ear 1849 to the year 18-52. inclu- 
sive, imported thirty-two invoices of laces from 
Lii'erpool into this port, and entered them at 
the custom-house, as subject to a duty of 20 
per cent. A duty of 25 per. cent, was im- 
posed upon them, and was exacted by the de- 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



fendant. This action is brought to recover 
back $l,o92.30, the difference of duties so 
paid. 

It was proved, that the goods in question 
were invoiced as thread laces and lawn la- 
ces, and Avere composed of linen and cotton 
combined in the manufacture. They are a 
new article in trade, manufactured wholly by 
machinery, and were first introduced into 
commerce and trade in the United States in 
1847 or 1848, and are known in commerce as 
thread laces. They have never been known 
commorcially under the deuomiuation of "cot- 
ton laces,'' "cotton insertings" and "cotton 
trimming laces," which articles were well 
known in commerce prior to the passage of 
the tariff act of 1846, and are composed whol- 
ly of cotton. 

Exception is taken, on the part of the de- 
fendant, to the sufficiency of the protests in 
this case. In most instances, a protest was 
indorsed on each entry, and was written and 
signed prior to the payment of the duty ex- 
acted. These protests were all, in substance, 
that the plaintiffs protested against the pay- 
ment of 25 per cent, dtity charged on thread 
laces (or loom thread laces), claiming that 
said laces were liable to a duty of only 20 
per cent. This, in our judgment, was suffi- 
ciently "setting forth distinctly and specific- 
ally the grounds of objection to the pay- 
ment" of the duty demanded, to meet the re- 
quirements of the act of February 2G, 1845 
(5 Stat. 727). Dutiable articles are scheduled, 
by the tariff act of July 30, 1840 (9 Stat. 42), 
under the mtes of duties imposed upon them. 
A notice to the collector that a denomination 
of goods which is justly liable to a duty of 
only 20 per cent., as "thread laces," is Avrong- 
fully placed by him under the schedule of 25 
per cent, duties imjiosed on "cotton laces, cot- 
ton insertings, cotton trimming laces, cotton 
laces and biaids," is notice to him, adequate- 
ly distinct and specific, of the grounds of ob- 
jection to the payment demanded, to satisfy 
the provisions of the statute. Some of the 
protests designate the particular schedule and 
name under which the importation should be 
ranked; but we think the more common form 
of protest before recited is a sufficient com- 
pliance wuth the statute, to authorize the 
plaintiffs to maintain their action., 

In August, 1849, the plaintiffs made, up- 
on one of the entries, the following protest 
in writing: "We hereby protest against being 
compelled to pay 25 per cent, duty on thread 
lace aud inserting in 165 a 107, because the 
article is so known commercially, and is pro- 
vided for under Schedule E of tariff act of 
1846, at a duty of 20 per cent. We mean this 
protest to apply to all like exactions hereto- 
fore paid, and to all future, and shall claim a 
return thereof." The point raised by this pro- 
test was considered in Marriott v. Brune [Case 
No. 2,052], 9 How. [50 U. S.] 619, 636. The cir- 
cuit court in Maryland decided that a prospec- 
tive notice was a compliance with the act of 
congress, and the supreme court affirmed thjit 
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ruling in respect to the facts then present, 
hut with some hesitation as to adopting it 
as a general principle. NotUng has since 
transpired in that court recalling the decision 
then made, and, in this circuit, it has since 
heen regarded and°'acted upon as laying down 
the true rule. We perceive no legal reason 
for calling upon the plaintiffs in this case to 
reitei-ate their protest at every entry of their 
^oods, when they are engaged in a trade in 
ii specific description of commodities, and 
have distinctly apprised the collector that 
they shall claim a return of all duties ex- 
ceeding 20 per cent, ad valorem, exacted on 
their future importations of those goods. The 
collector must be assumed to act against a 
notice as specific, in such case, as if it were 
repeated to him toties quoties as often as in- 
voices and entries are presented. Judgment 
for plaintiffs. 
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District Court, B, D- Wisconsin. July. 1877. 

Bankruptcy —VALiDrrv or Levy — Attachmests 
— LiEX — Fkiokities. • 

1. Where an attachment upon property of 
the bankrupt for its full value is dissolved by 
nn adjudication, a judgment creditor who has 
made a levy subject to such attachment is not 
entitled to priority as against the assignee. 

[Cited in Re Nelson, Case No. 10,100; Glar- 
idge V. Kulmer, 1 Fed. 402.] 

2. Btit where a. creditor has obtained a valid 
and effectual lien by attachment, and has prose- 
cuted his suit to judgment, and made an exe- 
cution levy, his lien under such levy is to be 
considered as prior in time to that of otlier 
creditors who have levied attachments interme- 
diate the attachment and execution levy of such 
creditor, and is not affected by the dissolution 
of such attachments. 

[In the matter of Roscoe B. Steele and oth- 
ers, bankrupts.] 

Mr. Pereles, for petitioners. 
Jenkins, Elliot & Winkler and Mr. Noyes, 
for assignee. 

x)YER, District Judge. The petitioners, 
S. A. Field, and Blair & Persons, who are 
creditors of the bankrupts, apply for an or- 
der directing the assignee to pay to them the 
amount of certain judgments, recovered by 
them against the banki-upts before the bank- 
ruptcy, and upon which judgments they 
claim that they obtained, by virtue of exe- 
cution levies, liens upon certain property. 
The facts necessary to consider are these: 

On the 3d day of January, 1877, John Brom- 
ley and others, creditors of the banknipts, 
commenced suit against their debtors in the 
circuit court of Milwaukee county, to re- 
cover the sum of tlnree hundred and nineteen 
dollai*s and thirty-five cents and interest, and 
attached a certain stock of goods belonging 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by pormission.] 



to the bankrupts. On the same day Henry 
Newberger and others commenced suit by 
attachment in the state court against the 
bankrupts ;to recover the sum of one thou- 
sand three hundred and twenty-eight dollars 
and five cents and interest, and attached the 
same stock of goods attached in the action 
before named. On the same 3d day of Jan- 
uary, the petitioner, Samuel A. Field, com- 
menced an attachment suit against the bank- 
rupts before a justice of the peace, to recover 
about the sum of two hundred dollars, and 
attempted to attach the same goods, subject, 
however, to . the two attachments before 
mentioned, which were prior in time. On 
the fourth day of the same montli, the pe- 
titioners, Blair & Persons, commenced an 
attachment suit against the bankrupts be- 
fore a justice of the peace, to recover about 
the sum of seventy-five dollars, and attached 
said stock, subject to said prior attachments. 
On the 5th day of January, Enoch R. Ai-t- 
man and others, creditors of the bankrupts, 
commenced an attachment suit against them 
in the circuit court of Milwaukee county, to 
recover the sum of two thousand one hun- 
dred and ninety-two dollars and sixty-two 
cents and interest, and attached the same 
property, subject to the prior seizures. 

According to an inventoxy and appraisal 
made by the officer nnder the first attach- 
ments, the entire stock of goods attached in 
all the eases was of the value of two thou- 
sand four hundred and fifty-eight dollars and 
one cent Facts disclosed by the affidavits 
show that, in the suit brought by the pe- 
titioner Field, no valid seizxire under the at- 
tachment issued in that case was made, but 
on the 18th day of Januarj-, 1877, judgment 
was obtained for two hundi-ed and sixteen 
dollars and twenty-nine cents, and execution 
was on the same day issued, and levy under 
the execution upon said stock was made, 
subject to the pi-ior attachments. Judgment 
was also rendered Januai-y 11th, in the ac- 
tion commenced by the petitioners, Blair & 
Persons, for the sum of seventy-six dollars 
and fifteen cents, and execution was issued 
on the same day, and levy made, subject to 
the lien of prior attachments. There is no 
evidence that these judgments were obtain- 
ed, or the execution levies made, by any col- 
lusion with the debtors. Judgments were 
never obtained in the actions commenced re- 
spectively by Bromley et al., Newberger et 
-al., and Artman et al.; but subsequently, and 
within four months subsequent to the 3d day 
of .January, when the first attachment was 
Issued, banki-uptcy proceedings were insti- 
tuted against Steele & Rolf, and they were 
adjudged bankrupts, and an assignee was 
chosen. On the Sth day of February, 1877, 
the sheriff holding the stock of goods under 
the attachments and execution levies made a 
general surrender of possession of the goods 
to the assignee, excepting a certain portion 
set apart under the levies xipon execution 
made in favor of petitioners, Field and Blair 
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& Persons, and wMeli portion, when so 
set apart, it •would seem was left "with the 
assignee as custodian, under an agreement 
that it was to be re-delivered on demand, or 
that the assignee would pay the amount of 
the executions. 

Upon this state of facts, petitioners claim 
that they are entitled to he paid the amoimt 
of their judgments in full. 

The three attachments pendhig at the time 
of the adjudication in bankruptcy were dis- 
solved by operation of law. Inasmuch as 
no valid seizure under attachment was made 
in the action brought by the petitioner Field, 
he acquired no lien upon the property, until 
his execution levy, January 18th, if indeed 
any was then acquired. The levy then made 
was necessarily subject to the attachments 
in favor of Bromley, Kewberger, and Art- 
man, which were prior in time, to say noth- 
ing of the attachment in favor of Blair & 
Persons- The value of the entire property 
attached being two thousand four hundred 
and fifty-eight dollars and one cent, and the 
demands in favor of Bromley, Newberger, 
and Artman, amounting in the aggregate to 
three thousand eight hundred and forty dol- 
lars and two cents, it appears that, at the 
time of the execution levy by Field, the en- 
tire value of the property was covered by 
demands, to secure which the three prior 
attachments before named were issued. In 
other words, all the right which the petition- 
er Field acquu-ed was by a levy on property 
already subject to attachments to its full 
value. The question, then, is, did the disso- 
lution of the prior attachments inure to the 
l)enefit of the judgment creditor, and can he 
be let in to claim priority as against the as- 
signee in bankruptcy? 

Upon this question the courts have not 
been silent; and without extended discus- 
sion it may be determined upon a brief re- 
view of the decisions. 

In the Case of Klancke [Case No. 7,864], 
the propertj' of the bankrupt was seized up- 
on attachment. After the levy of the attach- 
ment, judgments were obtained by other 
creditors and executions were issued and 
levied upon the property previously attach- 
ed. The amount of the prior attachment ex- 
ceeded the gross amount of the property; and 
the property having been converted into mon- 
ey, and bankruptcy proceedings having been 
commenced against the debtor, the judgment 
creditors applied for payment in full, claim- 
ing that the attachments having been dis- 
charged, and they having a bona fide levy 
under their executions before the filing of 
the petition in bankruptcy, the lien of their 
executions was saved, and that they were 
entitled to preference. Judge Benedict de- 
nied the application, holding that the pro- 
visions of the act for preserving existing se- 
curities do not indicate any intention to im- 
prove the condition of any creditor or create 
new rights; that all the right which the 
judgment creditors acquired was by a levy 



on property already subject to an attach- 
ment to its full value, and that such a levy 
gave the judgment creditors no security, and 
did not entitle them to apply to the court 
for a payment of their judgments in full out 
of the proceeds of the estate. 

The ease of Johnson v. Rogers [Case No. 
7,408], was one where the banki-upts had 
executed a general assignment of all their 
property for the benefit of creditors. Subse- 
quently certain creditors commenced actions 
and recovered judgments which were claim- 
ed to be liens upon real estate, Banla-uptcy 
followed, and a contest arose between the 
assignee in banla'uptcy and the judgment 
ci-editors respecting the validity of the liens 
asserted by these creditors. And although 
Judge Wallace holds that, if an assignment 
is void as intended to hinder creditors, a 
creditor may obtain a lien upon the real es- 
tate by getting a judgment against the debt- 
or, and upon the personal property by the 
levy of an execution thereon, and that such 
liens will be valid as against the assignee in 
bankniptcy if they are obtained before the 
commencement of the bankruptcy proceed- 
ings, he nevertheless lays down this propo- 
sition in his opinion: "If the assignment had 
been void only because contrary to the pro- 
visions of the bankrupt act [of 1867 (14 Stat. 
517)], and the assignee in bankniptcy had 
obtained a decree setting it aside upon this 
ground, the judgments of the several credit- 
ors would not have been liens upon the real 
estate; as against these judgments the as- 
signment would have been effectual to trans- 
fer the title to the original assignees. If 
these creditors had no liens prior to the com- 
mencement of the proceedings in bankrupt- 
cy they would acquire none thereafter, and 
the assignee in bankruptcy would take the 
property as it was at the commencement of 
the proceedings, for distribution to all the 
creditors of the bankrupt, in conformity with 
the teiTQS of the banki-upt act." 

The Case of Beisentlial [Case No. 1,230]. 
determined in the circuit court of the United 
States for the Northern district of New York, 
was also one of voluntai-y assignment of 
property for the benefit of creditors without 
preference. Afterwards, creditors recovered 
judgments and issued executions by virtue 
of which levies upon personal property were 
made. Subsequently, bankruptcy proceed- 
ings were commenced against the assignors, 
and the question was, whether the assignee 
in bankruptcy was entitled to the proceeds 
of the property to the exclusion of the exe- 
cution creditors* claim of priority. The as- 
signment made by the bankrupts was not 
made to hinder, delay, or defraud creditors, 
but was held void under the bankrupt law 
against the assignee in bankruptcy; and 
Judge Johnson holds that, upon avoidance of 
the assignment by the assignee in bankrupt- 
cy, judgment creditors who had levied upon 
the property, after the assignment and be- 
fore the commencement of the proceedings 
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in bankruptcy, have no priority over the as- 
signee. He says: "Wlien the assignee re- 
covers the propei-ty, he talces it as the debt- 
or had it at the time of the act which the 
assignee avoids, so far as creditors of the 
debtor are concerned. Avoiding the trans- 
fer in favor of the assignee in bankruptcy 
does not revest the property in the debtor, 
but- vests it directly in the assignee, who 
takes it by viitue of the statute. The trans- 
fer by the debtor, good against him and good 
against his creditors, prevents any lien by 
subsequent judgment or execution." Upon 
the property so situated the statutory ti-ans- 
fer to the assignee "in bankruptcy operates 
directly, and cannot be subjected to the liens 
of intervening judgments and executions 
without overthrowing both the language and 
the policy of the bankrupt law in its most 
vital provisions." 

In the Case of Badenheim [Case No. 716], 
it was held that where the property of the 
bankrupt had been attached, and other cred- 
itors had subsequently obtained a judgment 
under which an execution levy of the same 
property was made, and bankruptcy proceed- 
ings followed, by virtue of which the attach- 
ment was dissolved, the seizure under the 
attachment held the property free fi'om the 
lien under the execution up to the dissolu- 
tion of the attachment by the bankruptcy 
proceedings, so that there was no time at 
which the lien under the execution could at- 
tach. 

While perhaps the reasoning in the last- 
mentioned case is liable to be questioned, 
the general principles laid down in the cases 
referred to seem to be sound. It is not to 
be overlooked that we are dealing with a 
case where the prior attachments embrace 
demands sufficient in amount to exhaust the 
entire value of the attached property. If 
those attachments were to stand untraversed 
and unafiEected by the bankruptcy proceed- 
ings, the judgment creditor now claiming 
priority would get nothing. The attachments 
being dissolved as a consequence of the 
bankruptcy proceedings, to permit a subse- 
quent judgment creditor to intercept the 
fruits of avoiding the attachments, and thus 
prevent equal disti-ibution, In the language 
of Judge Johnson, "would subvert the whole 
laudable purpose of the bankrupt act so far 
as creditors are coneemed." The analogy in 
this respect between the case of an attach- 
ment and -that of an assignment for the ben- 
efit of creditors is apparent, and the same 
principles may be invoked in determining 
the rights of parties in both cases. 

Both the assignment and the attachment 
are good against the debtor and against his 
creditors. Both are avoided only by operation 
of law. No more in one case than in the 
other where the entire property is. exhausted 
by the attachment, or covered by the assign- 
ment, can intervening judgments and execu- 
tions secure to particular creditors, liens 
which have priority against the assignee in 
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bankruptcy. Attachments issued within a 
limited period before the commencement of 
bankruptcy proceedings are dissolved by the 
bankrupt law for the benefit of all creditors, 
and not for the benefit of a few; and it was 
not intended by the law to bestow upon par- 
ticular creditors new or better rights, as the 
result of the avoidance of such attachments. 

It should be observed, that in the case of 
MacDonald v. Moore [Case No. 8,763], Judge 
Blatchford held that when an assignment is 
set aside at the suit of an assignee in bank- 
ruptcy, a creditor who levied on the prop- 
erty assigned, before the commencement of 
the proceedings in bankruptcy, and after the 
execution of the assignment, is entitled to 
priority. The ruling in this case, as will be 
seen, is not in accord with the other cases 
cited, and though the supreme court of the 
United States has strongly enunciated the 
principles upon which, under the bankrupt 
law, the rights of judgment creditors are to 
be determined (Wilson v. City Bank [17 
Wall. (84 U. S.) 473], cited by Judge Blatch- 
ford), it seems, irreconcilable with a just ad- 
ministration of the law to hold that where 
the property of a debtor has been attached 
to its full value, and where a subsequent 
judgnient creditor makes a levy upon the 
same, property, that such creditor gets a se- 
curity- which, upon dissolution of the attach- 
ment by reason of bankruptcy proceedings, 
gives him priority. 

The position of the case of the petitioners 
Blair & Persons is different. They made 
an effectual and valid levy by attachment 
on the 4th day of January, 1877. Their at- 
tachment was subject only to the attach- 
ments in favor of Bromley et al,, and New- 
berger et al. The aggregate amount of the 
demands in those two cases was one thou- 
sand six hundred and forty-seven dollars and 
forty cents. This did not exhaust the full 
value of the attached property, but left a 
surplus of eight hundred and ten dollars and 
tixty-one cents, upon which Blair & Per- 
sons could acquire an effectual lien. Hold- 
ing their attachment levy, they prosecuted 
their suit to judgment and made execution 
levy, which was in force when bankruptcy 
proceedings were commenced. It is true 
that, intermediate theirs attachment and exe- 
cution levy, other creditors— Artman et al., 
—commenced suit by attachment against the 
banla-upts, and made seizure of the proper- 
ty, which seizure was in force at the time of 
the execution levy by Blak- & Persons. But 
the right or lien acquired by Blair & Per- 
sons by virtue of their attachment was prior 
in time, and its priority as to the surplus of 
the property over and above the attachments 
of Bromley and Newberger continued to time 
of judgment, and was preserved in the exe- 
cution levy. Blair &■ Persons were then in 
the position of judgment creditors, holding, at 
the time bankruptcy proceedings were com- 
menced, an effectual lien by bona fide exe- 
cution levy on property more tlian suflacient 
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to pay their demand and also the demands 
of prior attaching creditors. The dissolution 
of the attachments in the then pending ac- 
tions by operation of the bankrupt laAv did 
not improve their condition or extend their 
rights. They occupied the same position aft- 
er the discharge of the attachments that they 
held before, and their lien must be recog- 
nized. 

The application for payment of the judg- 
ment in favor of Field will be denied, and 
that in favor of Blair & Persons will be 
granted. 



Case Wo. 13,346. 

In re STEELE. 

[2 Flip. 324; i 19 N. B. R. 41; 8 Cent. Law J. 

86.] 

District Court, W. D. Tennessee. January 11, 
1879. 

BaXKUUPTCY — EXKMPTIONS. 

1. Where the register allowed the bankrupt, 
who was engaged in commerce, a watch of 
small value: EeJd, proper, as the same was a 
necessary article. 

[Cited in Stewart v. McClung, 12 Or. 431.] 

2. The court construes the words in the bank- 
ruptcy act [of 1867 (14 Stat. 517)] "other ar- 
■ticles," "necessaries," and "wearing apparel," 
also what is meant in the books by "necessa- 
ries." 

In bankiTiptey. 

HAMMOND, District Judge. By agree- 
ment between the assignee and the bank- 
rupts, the question is submitted for the opin- 
ion of the court, as if on certiticate of the 
registei', whether or not the refusal of the 
assignee to allow them each his gold watch 
as exempt property, is proper under the cir- 
cumstances set out in the agreement of facts. 
John Steele has been allowed, and claims no 
exemption except this watch, which is de- 
scribed as "a plain, old style, single case gold 
watch, which he has owned for twenty-five 
3'ears or more, and which would scarcely sell 
for twenty-five dollars." H. L. Steele has 
been allowed household furniture worth not 
more than one hundred dollars. The land 
and value of his watch is not stated. 

The decisions on tliis subject are conflict- 
ing. I have examined a good many cases 
on the general subject, and find that the con- 
flict gi-ows out of the diverse views as to 
whether the particular articles claimed are 
necessaries or luxuries, useful or only orna- 
mental. It is said in Montague v. Richard- 
son, 24 Conn. 338, that each case must de- 
pend upon its own peculiar circumstances. 
I think this is a correct view, and that in 
some cases the assignee may and should al- 
low a watch or other time-piece, and in oth- 
ers he should not. These parties were a firm 
of merchants, and their valuable assets had 
been surrendered to their creditors. They 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



proposed to engage again in commercial pur- 
suits. It was held in Harrison v, Mitchell, 
13 La. Ann. 260, that a desk and iron safe 
were exempt as necessary implements, to 
cari-y on the business of a commercial man. 

It would not be doing any great violence to 
the meaning of the term "wearing apparel," 
as used in the bankrupt act, to include in it 
a gold watch of modei-ate value. The def- 
inition of the won", "apparel," as given by 
lexicographers, is not confined to clothing; 
the idea of ornamentation seems to be a 
rather prominent element in the word, and 
it is not improper to say that a man "wears" 
a watch or "wears" a cane. The exemption 
law of Arkansas sa5's that "wearing apparel 
sh.all be exempt, except watches." Ark. Dig. 
503, 504; James, Bankr. 58; Avery & H. 
Bankr. 68. In Peverly v. Sayles, 10 X. H. 
356, under a statute which exempted "wciir- 
ing apparel necessaiy for immediate use," it 
was held that an overcoat and a suit of 
clotlies "to go to meeting in" were included. 
In Ordway v. Wilbur, 10 Me. 263, cloth sent 
to a tailor to be made into clothes was in that 
form held to be exempt as "apparel." 

In Bumpus v. Maynard, 38 Barb. 626, th^e 
debtor was in bed— his clothes were on a 
chair, and his watch on a table. The officer 
was sued for refusing to levy on them, and 
it was held that they were exempt as "wear- 
ing apparel," notwithstanding they were not 
on the jierson. There are some expressions 
in the ease which indicate that possil)ly the 
court did not intend to include the Avatch as 
"wearing apparel," but it is probable tliey 
did. It was decided in Smith v. Rogers, 1(> 
Ga. 479, that a watch was not wearing ap- 
parel. But in Mack v. Parks, 8 Gi-ay, 517, 
it was held, in a case where an officer with 
an attachment asked the debtor to let him 
look at his watch, and being permitted tore 
it from his pei-son hj breaking the cord to 
which it was attached, that the watch w.ns 
exempt from seizure at common law, because 
by that law weai"ing apparel on the pei"sou 
was exempt from levy or distitiint. See 
Freem. Ex'ns, § 232. 

We have no state statute in Tennessee, 
that I can find, exempting wearing apparel, 
and we depend on this common law prin- 
ciple for immunity in such cases. It is said 
in Richardson v. Duncan, 2 Heisk. 220, that 
our exemption laws are to be liberally con- 
strued, and this is the universal doctrine of 
modern times. In that case it -was held 
that an "ass" is included in the statute 
which exempts "a horse, mule, or yoke of 
oxen;" and in Webb v. Bitindon, 4 Heisk. 
285, an ox-wagon is included in the descrip- 
tion — "one two-hoi-se wagon." But whether 
a watch may be included in the statutorj- 
oxemption of "wearing apparel" or not, it 
certainly may be allowed as "other neces- 
saries" under certain circumstances. 

The act (Rev. St, 5045) says: "There shall 
be excepted from the operation of the con- 
veyance the necessary household and kitchen 
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furniture, and such other articles, and neces- 
saries of the banlcrupt as the assignee shall 
designate and set apart, having reference in 
the amount to the family, condition, and cir- 
cumstances of the bankrupt, but altogether 
not to exceed in value, in any case, the sum 
of five hundred dollars." Under this clause 
th^late Judge McDonald, of the district of 
Indiana, held in Re Thiell [Case No. 13,SS2] 
that a cheap -watch might be included, but 
the same learned judge held in Re Cobb [Id. 
2,920] that mere articles of luxury and or- 
nament, such as •watches, pianos, and the 
like, should not be allowed. In Re Graham 
[Id. 5,660], Hopkins, J., refused to allow 
watches. Some other cases, cited in the dis- 
trict coui-ts, where tlie identical question has 
been considered, have not been accessible for 
examination; but I presume, as in these 
cases, they all tui-n on the question whether 
or not the particular watch, under the cir- 
cumstances, was an article of necessity only, 
or an article of luxurious ornament, in which 
too much money had been invested to allow 
it in justice to the creditors. It will be 
found in all the cases where the law does not 
exempt the aiticle itself, when value is im- 
material, that this question of the reasonable 
or Tinreasonable value of it controls the case. 
The question is to be determined not solely 
by an appraisement of the particular arti- 
cle, but also by the attendant circumstan- 
ces, or, as this statute puts it, "having ref- 
erence in the amount to the famUy, condition, 
and circumstances of the bankrupt." The 
assignee is to detei-mine the question, not 
by mere arbitrary choice on his part, but by 
the exercise of a sound legal discretion, sub- 
ject to the final decision of the court, in the 
exercise of its supervising power. In re 
Feely [Id. 4,714]; In re Thiell [supra]. 

The phrase "other articles and necessaries" 
is a comprehensive but indefinite expression, 
and I have been at pains to discover the 
principle that is to direct the assignee and 
the court in the exercise of the discretion. 
This act is framed like other exemption acts, 
and doubtless, with full knowledge of the ad- 
judications of the state courts under similar 
statutes. In Leavitt v. Metcalf, 2 Vt. 342, 
the statute exempted "such suitable apparel, 
bedding, etc., and articles of household fur- 
niture as may be necessary for upholding 
life." It was held that "one brass tinae- 
piece" was included, and the court say there 
were two former decisions exempting the 
"debtors' only time-pieces," but they are not 
cited. "It must be admitted," say the court, 
"that there is a great convenience in a fam- 
ily having some means of keeping time, even 
in health, but more especially in sickness. 
We do not pretend that a time-piece is ab- 
solutely necessary for subsistence, and also 
many other articles that have always been 
considered exempt under this statute. The 



word 'necessary,' or 'necessaries' has ever 
been considered, in legal language, to extend 
to things of convenience and comfort, and to 
things suitable to the situation of the person 
in society, and is not confined to things ab- 
solutely necessary for mere subsistence." 
An instmctive case is that of Hitchcock v. 
Holmes, 43 Conn, 028, where it is said we 
may "pass beyond what is strictly indis- 
pensable, and include articles which, to the 
common understanding, suggest ideas of 
comfort and convenience. But having done 
this, the obligation is upon us +o exclude all 
superfluities and articles of iuxuiy and orna- 
ment" Certain expensive furniture, includ- 
ing a costly clock, were, therefore, excluded; 
but a dissenting judge thought the clock 
should have been allowed. A piano was 
thought to be a luxury, because "it is not 
an article of mere comfort, and does not min- 
ister to a want universally felt." Dunlap v. 
Edgerton, 30 Vt. 224. In Garrett v. Patchin, 
29 Vt. 24S, it was said the term "necessaries'* 
means that which is convenient or useful^ 
which a man procures for his own perconal 
use, unless extravagant. And see ^Montague 
V. Richardson, 24 Conn. 338, which cites Mc- 
Oullough V. Maryland, 4 Wheat. [17 U- S.] 
31G; Davlin v. Stone. 4 Gush. 359, which 
says, "the articles may be of that plain and 
cheap character which, while not indispensa- 
ble, are to be regarded amongst the neces- 
saries of life, as contradistinguished from 
luxuries." See, also, ^^^illson v. Ellis, 1 De- 
nio, 402, and In re Thornton [Case No, 13,- 
994]. Guided by these humane and liberal 
principles of construction, I should say that 
to a commercial man a plain, and not extrav- 
agantly costly watch, such as this bankrupt 
owns, is, in the quaint language of the y&r- 
mont statute, "necessai-y for upholding life." 
The watch of John Steele should be allowed. 
As to the other I cannot determine, its val- 
ue not being stated. If the paities cannot 
agree, they may have leave to make further 
application in the matter. 

This case is inserted because of the discussion 
of exemptions in general. The learning on the 
subject is fully gone into, and may afford aid 
in the examination of questions arising under 
state laws. 
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Case aSTo. 13,348. 

STEELE T. THAOHER. 

[1 Ware (91 Davies), 85.] i 

District Court, D. Maine. Dee. Term. 1825. 

SeAMEX— CllUELTT OF MASTER— DeSEUTION — PAR- 
ENT AND Child — Admikalty Jubisdiction. 

1. Repeated acts of cruelty and oppression 
on the part of the master will justify a seaman 
in deserting the vessel; but not a single act of 
assault and battery, although it may exceed 
the bounds of moderation, unless there be rea- 
sonable grounds for apprehending that such 
acts of oppression will be repeated. 

rCited in Bush v. The Alonzo, Case No. 2,- 

223.] 
tOited in GabrJelson v. Waydell, 135 N. Y. 

19, 31 N. E. 969.] 

2. The decisions of the courts of common law 
in England, under the statute of 13 & 15 Rich. 
II., upon the jurisdiction of the admiralty, are 
not binding on the courts of this country. 

[Cited in U. S. v. New Bedford Bridge, Case 
No. 15,867. Cited in dissenting opinion in 
Waring v. Clarke, 5 How. (46 U- S.) 490.] 

3. The grant of admiralty jurisdiction by the 
constitution of the United States has been uni- 
formly held both by the legislative and judi- 
cial departments of the government, to be more 
extensive than that allowed by the courts of 
common law, under the construction of these 
statutes, to the high court of admiralty in Eng- 
land. 

[Cited in U. S. v. The New Bedford Bridge, 
Case No. 15,867.] 

4. If a tort be committed partly on land and 
partly on the high seas, if it be one continued 
act, the admiralty has jurisdiction over the 
whole matter. 

[Approved in Plummer v. Webb, Case No. 11,- 
233.] 

5. A parent may maintain a libel in the ad- 
miralty for the wrongful abduction of his child, 
being a minor, and carrying him beyond the 
sea. 

[Cited in Mendell v. The IMartin White, Case 
No. 9,419; The Dauntless, 7 Fed. 367.] 

[Cited in Grand Rapids & I. R- R. Co. v. 
Shower, 71 Ind. 454.] 

6. And this action may be maintained al- 
though the child, at the time of the abduction, 
was not an inmate of the father's family, and 
altliouffh the child may have been principally 
left to support himself by his own labor, unless 
it appears that the father has abandoned all 
care of his child. 

[Cited in Magee v. Holland, 3 Dutch. (27 N. 
J. Law) 95; Wodell v. Coggeshall, 2 Mete. 
(Mass.) 93.] 

7. The father is bound to support his children 
during their minority, and while he does this 
he is entitled to the custody of their persons 
and to the fruits of their labor. He may re- 
nounce or abandon his rights, but he cannot by 
his own act discharge himself from the obliga- 
tion of supporting them. 

This was what, in the technical language 
of the admiralty, is called a cause of dam- 
age, brought by Steele for certain wrongs al- 
leged by him to have been done by the re- 
spondent, to his son, being a minor under the 
age of twenty-one. The libel alleged that in 
February last, Capt. Thacher, master of brig 
Jane, at Portland, shipped John Smith Steele, 
the libellant's son, to go a voyage on the high 

1 [Reported by Hon. Ashur Ware, District 
Judge.] 



seas from Portland to the West Indies; that 
in pursuance of this contract the said John 
went the voyage from Portland to Grenada, 
and was thus transported out of the state 
without the parent's consent, by which means 
he has lost the services and -society of his 
son, etc. In another allegation, the master is 
charged with divers assaults and batteries 
on the said John, by means of which the fa- 
ther has lost his services, etc. In a third al- 
legation, the master Is charged with having 
by his ill-treatment tortiously discharged and 
abandoned him in a foreign port. In a fourth, 
a discharge by consent is alleged, so far as a 
minor could consent. The master, in his an- 
swer, alleged that he shipped John Smith, 
who is proved to be the person in question, 
as the apprentice of one William G. Johnson, 
at the request of said Johnson, and denied 
that he is the son of the libellaut; denied the 
assaults and batteries, any further than was 
justifiable as moderate correction, and denied 
the discharge, and charged a desertion by the 
said John Smith. It was proved at the trial, 
that John Smith Steele shipped, as is alleged 
in the answer, by the name of John Smith; 
Johnson was surety for the month's wages 
which were paid in advance, and expended in 
clothing. His name is on the shipping pa- 
per immediately under Steele's, and below it 
is a memorandum in these words: "Mr. John- 
son signs as surety that he is an apprentice 
to him." Something appears to have been 
said at the time of shipping, of the boy's 
being Johnson's apprentice, but no indentures 
were shown or asked for; and in his deposi- 
tion, Johnson says that the memorandum was 
written after he signed, and that he never 
understood what it was until it was exhibit- 
ed to him on the trial. He says that Steele 
never was his apprentice, but that he toolc 
him to teach him the trade of a barber, and, 
not being satisfied with his conduct, had dis- 
missed him. Steele performed the outward 
voj'age, and deserted at Grenada, since which 
he has not been heard from. He was proved 
to be the son of the libellant, by a witness 
who was present at the marriage of his par- 
ents, and at his birth, and who had seen him 
occasionally since. The testimony of this 
witness, to which exception was taken in the 
argument, was corroborated by the unexcep- 
tionable evidence of Mr. Costelow, who knew 
him as a member of the libellant's family, 
and that he was commonly considered as his 
son, by his neighbors. Against this testimony 
nothing was opposed but a doubtful rumor 
that he was the son of the libellant's wife, 
before marriage. It was in evidence that 
John lived in his father's family until about 
eight years ago. Since that time it does not 
appear with certainty where he has lived. 
The libellant's witness says he supposed he 
lived with his father, or elsewhere by his 
consent, but not living in the same town with 
the libellant, he cannot speak with certainty. 
It was proved by the respondent that he had 
been in Portland about seven weeks, at the 
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time of his shipping; that -when he came 
Ijere he stated that he -was his own man, act- 
ed for himself, and engaged himself to John- 
son as an apprentice, to learn the trade of 
a barber. It does not appear that during this 
time the father claimed authority over him, 
nor does it appear that he knew where the 
boy was, or made any inquiries for him. But 
the son acted independently, and represented 
himself to be an emancipated minor. 

Orr & Daveis, for libellant. 
Longfellow & Adams, for respondent. 

WARE, District Judge. In considering the 
questions which arise in this cause, w^e may 
begin by laying out of the ease the second, 
third, and fourth allegations in the libel, as 
being unsupported by any satisfaetoiy evi- 
dence. There is no color of proof to support 
that part of the libel which relies on an as- 
sault and battery, and a consequent loss of 
service. Admitting the battery to be proved, 
this part of the libel can only be sustained by 
proof of a consequent loss of service, and 
there is not a particle of evidence which goes 
to establish that fact. The allegation of a- 
discharge by consent is distinctly negatived' 
by direct proof of a desertion. As to the oth- 
er point, that Steele was, by the cruelty of the, 
master, compelled to leave the vessel, the evi- 
dence is by no means satisfactory. It is in 
evidence that the master corrected him on, 
the outward passage, but it is also shown 
tbat he was negligent and careless in the dis- 
charge of his duty, and insolent in his man- 
ners. The marine law authorizes the master 
to correct the negligent or disorderly conduct 
of a mariner by moderate chastisement, and 
he does not seem, In this instance, to have ex- 
ceeded those limits which the law allows and 
justifies. Much less can it be pretended that 
there was such harshness and severity as 
would justify a seaman in abandoning the 
vessel. 

There may be cases of such extreme and 
persevering cruelty on the part of the master 
as will justify him in deserting. But it must 
be a strong case. I am, as at present advis- 
ed, far from being prepared to hold that a 
batteiy, simply because it is excessive, will 
be a justification, even though it should pass 
very considerably beyond the limits of a mod- 
erate discretion. As a general rule, it seems 
to- me that another ingredient should enter in- 
to the case. The seaman who proposes, on 
tliis ground, to justify a desertion, should not 
only exhibit proof of the injury, but a just 
and reasonable ground of apprehension that it 
would be causelessly repeated, either by 
showing a general disposition to cruelty on 
the part of the master, or the existence of 
some paiUcular pique or malevolence toward 
him personally. The policy of the law dis- 
courages the separation of the mariner from 
the vessel before the termination of the voy- 
age, especially in a foreign port But in the 
present case there is not only an entire faii- 



Tore of any proof of this kind, but the pre- 
text is not made out of unreasonable severity 
in the particular instance alleged. We are 
brought back to the first allegation in the li- 
bel, the shipping of John Smith Steele, and 
transporting -him out of the country without 
the consent of his father. But it is contended 
that admitting the illegality of the master's 
conduct, and that he may be holden to an- 
swer it in the proper form, the subject-matter 
of this allegation is not within the jurisdic- 
tion of this court. 

In the much disputed question, as to the ex- 
tent and boundaries of the admiralty jurisdic- 
tion, it has never been a matter of doubt 
whether this court had jurisdiction over torts 
committed on the high seas. In former times, it 
seems to have been thought that for such torts 
a remedy could be given by no other court. 
Such appears to have been the opinion of 
Jjord Coke, the gi-eat antagonist of the ad- 
miralty; at least, such seems to be tli6 most 
obvious meaning of his words. "Altum 
mare," he says in his coinmentary on Little- 
ton, "is out of the jurisdiction of the com- 
mon law," and "within the jurisdiction of the 
Lord High Admiral." Co. Litt. 260a. Ajad in 
his argument against the jurisdiction of the 
admiralty, in 4 Inst 140, the jurisdiction of 
- this court over all things done exclusively on 
the high seas is admitted in Its fullest extent, 
and the whole tenor of his argument implies 
that it was exclusive of that of the courts of 
common law. Blackstone apparently adopted 
the idea of Coke, for he speaks of injuries 
done on the high ■ seas as being "out of the 
jurisdiction of our ordinary courts, and there- 
•fore to be remedied in a peculiar court of 
their own." 3 Bl. Comm. lOG. The. points 
which are labored by Coke with the greatest 
earnestness, are, 1st That if any part of the 
transaction takes place within the body of a 
county, the jurisdiction of the common law 
attaches to the whole, and that wherever the- 
courts of common law can take cognizance of 
the matter, the jurisdiction of the admiralty 
is excluded. On this ground, it is argued 
that when a marine contract is made on land,, 
to be executed wholly on the high seas, the 
admiralty is ousted of its cognizance of the 
cause, for the common law attaching to the 
contract from the place where it is made, 
withdraws the subject-matter, which is clear- 
ly and, it would seem to be Coke's idea, ex- 
clusively of admiralty jurisdiction, from the 
cognizance of that court to the courts of com- 
mon law. The notion of a concurrent juris- 
diction seems not to have occurred to him as 
a possibility, or to have been studiously and 
cautiously kept out of view. Each jurisdic- 
tion appears to stand in his mind as exclu- 
sive of the other. 4 Inst 136, Mich. 31, 11, 6, 
note 315; Id. 140, Temps. B. 1, tit "Avowry," 
192; Id. 141, 7 E. 2, tit "Trespass on Stat- 
ute," pi. 54. 

The second point pressed in his argument 
is, that harbors, creeks, havens, rivers, &c.. 
are within the body, of some county, and that 
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all matters there ti-ansacted are witlilu the 
jurisdiction of the courts of common laAV, to 
the exclusion of the admiraltj\ If the excep- 
tion taken in the present case can prevail, it 
must be on the ground that the tort was com- 
mitted partly on the land. Whatever author- 
ity the opinion of Lord Coke might have had 
Avith the age in which he wrote, certain it is 
that his reasoning has not been considered 
as satisfactorj- by succeeding judges; for 
though the jurisdiction of the admiralty over 
matters taking place wholly on the high seas 
remains now undisputed, yet, either by right 
or by wrong, the courts of common law have 
acquired over the same mattei"S a jurisdiction 
which at this day is equally unquestionable. 
Lindo V. Rodney, 2 Doug, 614, note. The 
principle, also, that if a thing be done partly 
on the land and partly on the high seas, the 
jurisdiction of the admiralty is excluded, has 
been shaken by the exceptions of bottomiy 
bonds and mariner's wages. Over these con- 
tracts, though made on land, the admiralty 
exercises, in opposition to the opinion of Lord 
Coke, an uudisturbed jurisdiction. But witli 
these exceptions, the doctrine held by Lord 
Coke is supported by a series of judicial de- 
cisions in England, which decisively estab- 
lish it as the law of that country. It is on 
this principle that the jurisdiction of the ad- 
mii-altj'^ is excluded in eases arising on policies 
of insui*auce, charter parties, bills of lading, 
and contracts of material-men, these contracts 
being made on land. Yet in each of these 
cases except the last, which is executed on 
land, if the parties went on the water to enter 
into the contract, the jurisdiction of the ad- 
miralty would attach, and 3'et it is most cer- 
tain that that of the courts of common law 
Avould not be excluded. So far, therefore, as 
Lord Coke is considered as holding the doc- 
trine that these jurisdictions are reciprocally 
exclusive of each other, his opinion is not law 
at this day. 

But the courts of this countiy have not 
considered themselves as bound by the opin- 
ion of Lord Coke, and the decisions of the 
common law courts of England on writs of 
prohibition. These decisions are founded on 
the construction of the statutes of 13 & 15 
Rich. II., which have been held not to ex- 
tend to this country. The construction 
which they have at different times received 
has not been uniform in England, and that 
upon which the courts of that countiy have 
linally settled down may justly be ascribed 
fully as much to the jealousy of the courts 
of common law as to the apiilication of any 
just rules of interpretation. De Lovio v. 
Boit [Case No. 3,770]. The vice admiralty 
courts in this country, before the Revolution, 
always exercised a larger jurisdiction than 
the high court of admiralty in England. De 
Lovio V. Boit [supra]. And the grant of 
admiralty and maritime jurisdiction in the 
constitution has, both by the legislative and 
judicial departments of the government, 
been construed to be more extensive than 



that exercised by that court under the con- 
struction of the statutes of Richard II. The 
judiciary act puts all revenue seizures made 
on waters navigable from the sea by vessels 
of ten or more tons burden, on the admiralty 
side of the court, an extent of jurisdiction 
palpably at vai-iauce with the constniction 
given to those statutes by the courts of 
common law. 2 Bior. & D. Laws, c. 20, p. 
G3, § 9 [1 Stat. 76]. The decisions of the 
courts of the United States are so numerous 
and full to this point, that it is barely nee- 
essaiy to refer to a few. In the case of The 
Gen. Smith. 4 Wheat. [17 U. S-] 438, the ad- 
miralty is held to possess a general jurisdic- 
tion in cases of material-men, by proceeding 
either in rem or in personam. So in The 
Jerusalem [Case No. 7,294]; Stevens v. The 
Sandwich [Id. 13,409]; North v. The Eagle 
[Id. 10,309]. In the ease of Manro v. Al- 
meida, 10 Wheat. [23 U. S.] 473, the court 
decided that an admiralty court may pro- 
ceed by attachment to compel the appear- 
ance of a party in torts as well as contracts, 
though such process would not be allowed 
in England. In the case of The ApoUou, 9 
Wheat. [22 U. S.] 363, the seizure was made 
in Belle river, within the admitted jurisdic- 
tion of the king of Spain, and brought to the 
port of St. Mary's for adjudication. The 
master brought his libel against the collect- 
or for the damages occasioned by the illegal 
seizure. Here no part of the tort, from its 
inception to its tei-mination, was committed 
on the high seas. It' commenced within the 
acknowledged jurisdiction of a foreign pow- 
er, and was consummated within the body 
of a county in the state of Georgia. Yet 
the jurisdiction of the admiralty does not 
appear to have been questioned. In fact 
the distinction taken in tlie English reports, 
that where a thing is done partly on the 
land and partly on the high seas, the juris- 
diction of the admiralty is excluded, has 
not, to my knowledge, received the sanction 
of any judicial decision in this countiy, but 
on the contraiy it has been most explicitly 
denied. De Lovio v. Boit [Case No. 3,776]. 

In this case the question as to the juris- 
diction must be determined by the locality 
of the act, whether it was done on the high 
seas. The act, complained of by the libel- 
la nt, is the shiijping liis son, a minor, at 
Portland, and transporting him to parts be- 
yond the sea, to wit, to Grenada, in the 
West Indies, without his consent. The con- 
tract was made on shore; but the conti'act. 
admitting it to be illegal, does not consti- 
tute the tort. The execution of the contract 
is that in which the tort consists, and that 
was on the high seas. If it be said that it 
had its inception on land, and within the 
body of a county, the answer has been al- 
ready given, that the English cases on this 
point are not held to be law in this country; 
but where the substance of the tort is com- 
mitted on the high seas, when it there has 
its consummation, if it be all one continued 
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act, tlae jurisdiction of the admiralty Tvill 
attacli to the whole matter, though part of 
it may have taken place on land and within 
the body of a county. This principle seems 
to toe reasonable in itself, and in the mass 
of inconsistent and contradictory authori- 
ties with which the English books abound» 
on the subject of admiralty jurisdiction, we 
can find direct authority for it, though I will 
not contend that it stands uncontradicted. 
In Com. Dig. tit. "Admiralty," F. 5, it is 
said: "If the libel be founded on a single 
continued act which was principally on the 
sea, though part was on the land, a prohibi- 
tion will not go." Such, precisely, is the 
present case. On the whole, I cannot bring 
my mind to doubt but that this court, sit- 
ting as a court of admiralty, has a clear and 
undoubted jui*isdietion over the subject-mat- 
ter of this allegation in the libel. I might 
have disposed of this part of the case by 
simply referring to the case of De Lovio v. 
Boit [supra], where the wholQ question of 
the admiralty jurisdiction is discussed with 
an ability and learning which leaves noth- 
ing to be added to the subject. But the ob- 
jection was strongly urged by the counsel 
for the respondent, and as the point raised 
in this case, was not before the court in 
judgment in that referred to, a respectful at- 
tention to the argument of the learned coun- 
sel required that it should be fairly exam- 
ined. 

We come then to the question on its mer- 
its arising under the first allegation of the 
libel, the wrongful abduction of the libel- 
lant's child. It is argued that there is no 
sufficient proof that John S. Steele is the 
ijbcllant's son. Though the testimony on 
this point is not vei-y direct nor positive, it 
is such as in the absence of any conflicting 
proof ought to be held as satisfactory. This 
fact being considered as settled, the general 
authority and rights of a parent, as far as 
it is necessaiy to consider them in the pres- 
ent case, are not the subject of doubt That 
lie has the general right of control over his 
child, and is entitled to the custody of his 
person and to the fruits of his labor, is not 
questioned. A stranger who violently or 
clandestinely withdraws the child from the 
parent's authority, and appropriates to him- 
self the fruits of the child's industry, does 
a wrong to the parent for which the law 
will give him an appropriate remedy. Nor 
is it perceived that the case will ^e altered 
in principle by the child's consent to the 
fraud on the parent. For this pui-pose he 
has no legal consent to give. James v. Le 
Roy, 6 Johns. 274 And so far as it is an 
Attempt to conclude the rights of a parent, 
it is utterly void. 

But these parental rights may, like other 
rights, be waived or renounced, and that 
either expressly or by implication. The par- 
ent may renounce his right to the earnings 
of his 'Child, by a special agreement with 
the child that he shall have the exclusive 
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enjoyment of them himself. Besides, these 
parental rights are connected with parental 
duties, and may be forfeited by a neglect 
of these duties. The parent is bound to 
maintain, to protect, and to educate his 
child; and this is an obligation that is im- 
posed upon him by the law of nature, inde- 
pendent of the municipal law of the state. 
His right of control over the person of his 
child, and that of taking to himself the 
fruits of his labor, have their foundation in 
the performance of these duties. If the 
parent turns his child out of his house, and 
refuses to maintain him, or if he abandons 
all care of him, suffers him to go at large, 
withholds all support and protection of his 
child, and obliges him to support himself, 
he forfeits his right of control over his per- 
son and all claims to the fruits of his labor. 
By such a renunciation of the parental pow- 
er the child becomes, in a qualified sense at 
least, independent and competent to act for 
himself. He violates no duty of filial obe- 
dience and infringes no parental rights, by 
entering into engagements with others by 
which he may provide for his own well- 
being, nor can such engagements be im- 
peached by a parent who neglects to dis- 
charge towards his child his own parental 
obligations. To allow a parent such a con- 
trol over his child, while he contributes 
nothing to his suppoit or protection, or to 
uphold the parental rights while all the 
parental obligations are neglected, w^ould be 
giving an extension to the parental power 
that it seems to me is neither sanctioned by ■ 
the law of nature nor by our own municipal 
law. When a minor child is thus abandon- 
ed, a stranger may enter into any proper 
contract with him for his labor, and pay 
the minor his wages without being liable to 
account to the father. These principles, 
which seem reasonable in themselves, are 
sanctioned by the most approved elemen- 
tary writers on the law, as Avell as by judi- 
cial decisions. 1 BL Comm, c. IG; Jenney 
V. Alden, 12 IMass. 375; Nightingale v. With- 
ington,- 15 Mass. 272. The libellant has, 
therefore, no just cause of complaint against 
Oapt. Thacher for entering into this con- 
tract with his son; and if I rightly under- 
stand the authorities, he could maintain no 
action in his own right for the wages of his 
son if the contract had been faithfully per- 
formed on his pari. 

But different considerations arise when the 
father sues for a wrong done to his child. 
Tliough a father may renounce his rights, 
he cannot, by any form of renunciation, an- 
nul his obligations. These are imposed by the 
law, and do not cease to be binding, or lose 
any of their obligatory force, because he neg- 
lects to fulfil them. The father is bound to 
support his children during their minoritj^ 
and this is an obligation from which he can- 
not discharge himself by any act of his own. 
As some compensation for the performance 
of this duty, he is entitled, during the same 
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period, to the fruits of their labor. But the 
obligation does not depend on their ability to 
rtK^ompense him by their industry, for he is 
equally bound to support them whether in 
sickness or in health. If Capt. Thaeher had 
in this ease, by any personal injury, disabled 
the boy from supporting himself, and thrown 
him back as a charge on his father, this 
would have been an injury for which the 
father might hare recovered damages. For 
there is no principle of law more universal 
than this, that every one is bound to repair 
the damage which is occasioned by his own 
wrongful and illegal act But this is not the 
gravamen that is charged in the libel. The 
ground of the libellant's complaint is the 
abduction of his child, that he is carried out 
of the country, withdrawn from his care and 
protection, and not returned, whereby he is 
deprived of the benefit of his services, of the 
comfort of his society, and of the control of 
his person. The question is, whether upon 
the facts proved in this case, he is entitled 
to claim damages on this ground. It does not 
appear from the testimony that the son had 
been an inmate of his father's family for the 
last seven years; nor is. indeed, the con- 
trary proved, though it seems rather the more 
probable inference from the whole testimony 
taken together. For the last seven months, 
at least, he has been a resident in this town, 
has acted for himself, free from all over- 
sight or control on the part of his father, 
maintaining himself by his own industry, and 
engaging his services to whom he pleased. 
"When a minor is left in this way to support 
himself by his own resources, without any 
aid or care from his pai'ent, the parent can 
surely maintain no suit for the loss of his 
services against a stranger who gives him 
employment and pays him wages, for this is 
all the means of support which the neglect of 
the parent has left him. 

But it does not necessarily follow, because 
the father has left Ms child principally to his 
own guidance, to make his way in life as he 
can, and support himself by his own indus- 
ti-y, that he has renounced all care of him, 
and abandoned all interest in his welfare. A 
child may live abroad, and that parental over- 
sight and control over him be retained in a 
great degree, which is so salutary and impor- 
tant to the inexperience of youth, when it is 
exercised with prudence and discretion. If 
a father is unable, from poverty, to discharge 
all the duties to his offspring, which the pa- 
rental relation imposes on those who are in 
more affluent circumstances, it is not to be 
presumed, without proof, that he voluntarily 
neglects those which are within his power. 
He may feel as deep an interest in the well- 
being of his children as those who are more 
fortunate in being able to contribute more 
towards that object, and his paternal au- 
thority may be exercised with great benefit 
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to them in many ways. These domestic 
rights of the poor are as sacred in the eyes 
of the law as those of the rich, and are often, 
without doubt, employed as wisely and with 
as salutary an influence. The public has also 
a deep interest in maintaining this paternal 
power and domestic discipline when it is em- 
ployed for the good of the child, in preserving 
him from vice and dissoluteness, and train- 
ing him to habits of industrj- and sobriety. 
It seems to me, therefore, that the abduc- 
tion of a minor child, and withdrawing him 
from the supei-vision and control of the par- 
ent, even if he is not an inmate of his fa- 
ther's family, and though he- may be princi- 
pally left to support himself by his own ex- 
ertions, unless it appears that the father has 
abandoned all care of Ms child, is a wrong 
to the parent for which he is entitled to a 
remedy. 

When Capt. Thaeher shipped Steele, he 
knew him to be a minor, and though he 
might, undei; the circumstances, be justified 
in entering into the contract with him, he 
could hardly be authorized to conclude that 
his father and natural guardian had aban- 
doned all his parental rights. If the allega- 
tion in the libel were proved that he wilfully 
and intentionally left him in a foreign coun- 
try, or if it were shown that he neglected to 
bring him home when he might have done 
it, or that by his harshness and craelty he 
had driven him to a desertion, my opinion is 
that the libellant would be entitled to dam- 
ages. The difficulty, in my mind, does not 
lie in the principles of law upon which tlie" 
counsel have put the case, but in the proof. 
There is no positive proof that the master 
refused to bring him back; on the contrary, 
it is admitted that he deserted. But it is 
contended that there was a criminal neglect 
in not securing Mm after his desertion, for 
the puipose of bringing him home, which, 
as he was known to. the master to be a minor, 
he was bound to have done. It is stated by 
one of the witnesses that he saw Steele sev- 
eral times after his desertion, near the ves- 
sel. But there is no evidence that this fact 
was communicated to the master, or was 
known by him. It is said by another wit- 
ness that the master, on the outward voyage, 
expressed his dissatisfaction with Steele, and 
said he wished he could make him desert. 
This would deserve consideration, connected 
with other circumstances, if his treatment of 
Steele wej-e such as to tend to produce that 
result. But there is no evidence of unrea- 
sonable severity on the part of the master 
towards him. Steele was sometimes corrected, 
but his conduct was such as to justify the 
correction. Upon the whole, my opinion is 
that the libel ought to be dismissed. 
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Case "No. 13,349. 

STEELMAN t. TAYLOR. 

[3 Ware, 52; i 19 Law Rep. 36.] 

District Court, D. Massachusetts. March, 
1856. 

AFPHEIOHTMENT— DiMINDTlOS DUBING CARRIAGE— 

Shipping — Claim for Shortage — Usage. 

1. Quaere, how far the responsibility of a 
master of a vessel, for the accuracy of the ac- 
counts of the lading and delivery of a cargo, 
may be affected by the usage of a particular 
trade. 

2. In a common contract of affreightment, the 
master is entitled to full freight on all the goods 
laden and borne on the bill of lading, though 
they may be by natural causes, and without 
his fault, deteriorated in quality, or diminished 
in quantity when delivered, 

[Cited in brief in The Muriel, Case No. 9,944.] 
[Cited in Gage v. Libby, 14 Allen, 263.] 

In admiralty. 

J. A. Loring, for libelant. 
Mr. Mackle, for respondent. 

WARE, District Judge. This is a libel for 
freight claimed to be due on a cargo of coal, 
shipped at Philadelphia in the schooner Mes- 
role, for Fall River. According to the bill of 
lading, one hundred and nineteen tons were 
laden, while but one hundred and ten and a 
fractiGn(ioV2246)were delivered, the deliveiy 
falling short nearly nine tons; the consignee 
refuses to pay freight for more than was de- 
livered, and claims to eha". ge against the freight 
on the one hundred and ten tons, the price of 
the nine tons short delivery. It is stated by 
Mr. Dunn, a witness examined for the re- 
spondent, that there is usually a loss of about 
one per epnt, on hard coal, like this cargo, 
by the degradation and waste of the coal in 
.loading and unloading. But making this al- 
lowance^ there will still remain a deficiency 
of about seven and a half tons. 

It was not questioned at the hearing but 
that all the coal that was actually laden at 
Philadelphia, was delivered at Fall River; 
and the difference between the two accounts 
of the lading and the delivery, can only be 
explained by an error in the one account or 
the other; either there must have been an 
OT:ereharge in the account of the lading, or 
an error the other way in the amount of the 
delivery. 

To prove the correctness of the bill of lad- 
ing, the master has taken the depositions of 
two witnesses at Philadelphia, Myers, the 
superintendent of the wharf where the coal 
was taken into the vessel, and Kennedy, the 
weigh-master, who weighed it and kept the 
tally. The coal was brought to the scales 
in barrows, where it was weighed, and thus 
transported to the vessel in the barrows. 
Each barrow contained two hundred - and 
twenty-four pounds when it was passed 
into the vessel. Kennedy noted each one as 
it was weighed in his tallying. This was kept 
in a book used for that puii)ose, and a copy 
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of it is annexed to his deposition. The num- 
ber of barrows marked gives one hundred and' 
twenty-three and a half tons, in which there 
were four and a half tons of waste and 
screenings, and these being deducted leave 
one hundred and nineteen tons net. This 
was the only account taken. The mate was 
on board the whole time, and the master oc- 
casionally, while the coal was taken in, which 
occupied the time from 11 a. m. to 4 p. m. 
It is ordinarily the duty of the mate to take 
the account of the cargo as it is received; but 
if he neglects to do it with the master's 
knowledge, the master must be held respon- 
sible for the correctness of the account, by 
whomsoever it is taken, as he, in the bill of 
lading adopts it. In this case the account 
was taken by the servant of the vendor or 
consignor. If there was an error in the ac- 
count to the amount indicated by the delivery, 
it is quite clear that it must have been in- 
tentional and fraudulent. It could not have 
been accidental. 

The cargo was delivered at Fall River from 
the vessel into carts. It was suggested that 
there was a loss of coal in swinging the 
bucket from the vessel to the carts, by the 
dropping of coal into the dock. But the loss 
in this way could have been but a trifle. 
The cart§ when loaded were taken, by the- 
direction of the consignee, to Cook's scales,, 
there weighed, the account taken, and then 
carried to Taylor's coal-yard. The deliveiy 
occupied one day and part of another. Tay- 
lor engaged Macomber to receive the coal in 
calls, and Macomber employed sis other 
teams. The depositions of six of the sevea 
teamsters have been taken by the respondent, 
and they say that all the coal taken by them 
was weighed at 'Cook's scales. One of the 
carters and owners being out of the counti-y, 
the respondent has not been able to obtain his 
deposition. Mr. Dunn, the regular clerk to 
take the account of coal weighed at these- 
scales, was absent at the time of the delivery 
of this cargo, and the account was taken 
by three different persons of different por- 
tions of the cargo. While the cargo was: 
being weighed and delivered, coal was 
brought from the yard for consumers, and 
weighed at the same scales. And it may be 
further remarked, that there is no positive 
evidence that the coal taken by Lowney was-- 
weighed at these scales. 

From this account of the loading and de- 
livery, it appears to be altogether most proba- 
ble that the error was in the account of the- 
delivery. Prom the change of the weighers, 
at Cook's scales, of loads from the vessel, and 
the intermingling of loads for delivery to- 
consumers, au error may be easily supposed 
to have been made without any imputations 
of fraud; while if so considerable an error 
was made at Philadelphia, it must have been 
fraudulent. A court is more ready to sup- 
pose a mistake than fraud, and if the decision 
is to be by the balance of probabilities, it 
must be in favor of the master. 
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But there are other coBsiderations that be- 
long to the case. The master is bound to 
see not only to the receiving pei-sonally or 
by his agent, but also to the proper deliveiT; 
he must at his peril deliver it to the con- 
signee named in the bill of lading. But the 
consignee has also a duty to perform. When 
lie is notified, he must seasonably be on the 
wharf to receive his goods, air. Taylor came 
there in the moi-niTig after the vessel arrived, 
and sent his teams. The delivery to the 
teamstei-s was a delivery to him. Lowney, 
as well as the others, was in his employmeut. 
And if he, as was suggested, may have cai*- 
ried his loads to another, aud not to Taylor's 
yard, though this is certainly not probable, 
the loss must fall on Taylor, for the mas- 
ter was discharged by a deliveiy to his team- 
ster. 

The principal doubt that I have felt in this 
ease is, whether the master took all that cai-e 
to see to the accuracy of the account taken, 
both of the lading and delivery, which is re- 
quired by law, and by the usage of this trade. 
If he did not, and the account shows a short 
delivery, my opinion would be that he must 
suffer for it, and that his claim for freight 
must be limited, to the amount which he 
shows to have been delivered. In this case 
the discrepancy between the two accounts 
and the uneertaintj' as to the true amount 
of the cargo, must be imputed to his neglect. 
No evidence was offered to a common usage 
in this respect. It may easily be believed, 
that much less care is required in the delivery 
of a cargo of coal, than of a cargo of goods 
in bales and boxes, the value of w^hich is 
great in proportion to their volume and 
weight. In the absence of all proof, I shall 
take it for granted, that, in this ti-ade, it 
is usual for the parties to tinist to the com- 
mon weighers and tally men employed at 
each end of the voyage. In this case, I find 
it stated by one of the witnesses, that the 
coal was carried by Taylor's order to Cook's 
scales to be weighed. If the custom is as I 
suppose it to be, no satisfactory reason oc- 
cui-s to my mind why one party should, more 
than the other, be held responsible for the 
accui-aey of the accounts. It is not pretended 
but that all the coal that was laden was in 
fact delivered; aud if there is no reason 
for supposing fi-aud. there can, I think, be 
but little doubt that the error was made In 
the account of the delivery. The master is 
therefore, I think, entitled to full freight, ac- 
cording to his bill of lading. I have little 
doubt that this decision meets the justice of 
the present case, but I do not feel quite so 
much confidence, that it may not relax too 
nmch the obligation of the master, as to his 
care in seeing to the correctness of the ac- 
counts of the lading and discharge of his 
vessel. This obligation may be more or less 
stringent, accoi-ding to the nature of the car- 
go; and it maj'^ be more or less affected by 
the customs of a particular trade. There 
is no other evidence as to the custom of this 



trade before me, than what results from The 
genei-al testimony in the case, and I infer 
that the coal was received and discharged, 
and the account taken in the usual manner. 

A question was raised on the testimony of 
Mr. Dunn, who states in substance that, 
when coal of this kind is accui-ately weighed, 
there will be a loss in the delivery of about one 
per cent; on this cargo a loss of one and one- 
fifth of a ton. If the question fairly arises in 
this case, it is argued that freight is due only 
Oil the amount delivered, and assuming the 
account of the lading to be correct, that 
freight should be allowed on one per cent 
less. I think otherwise. It has been a ques- 
tion, when goods from natural causes have 
become deteriorated in the coui-se of the voy- 
age so as to be worthless, whether the con- 
signee may not abandon them for the freight. 
And it has been held by authors of high au- 
thoritj' in maritime law, that he may. But 
the better opinion, I think, and that sup- 
ported by the better reasons, is, that he can- 
not, and that in such a case, the master is 
entitled to full freight on all that is laden. 
The loss is not attributable to his fault, but 
to the intrinsic vice of the goods, and by the 
principles of natural law, the loss falls on 
the owner. "Res perit domino." And this 
decision is confoi-mable to the principles of 
the contract of hiring. The engagement of 
the carrier is to transport and deliver the 
goods. This is the whole of his obligation, and 
this he has performed so far as depends on 
him, whether the merchandise is in good con- 
i dition, or is degraded and deteriorated from 
natural causes, over which he has no control, 
and for which he is not responsible. For a 
like reason in thi& ease, the master is entitled 
to freight on the whole quantity laden, if it 
has not been diminished by his fault, 

I allow freight for the whole amount borne 
on the bill of lading, according to the terms 
of the contract. A claim is made in the libel 
for three days' demurrage, occasioned by this 
controversy about the freight. This claim 
strikes me as a novelty; but, however that 
may be, I think it ought not to be allowed 
in this case. 
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Case Wo. 13,350. 

STEERE V. FIELD. 

[2 Mason, 486.] i 

Circuit Court, D. Rhode Island. June Terju, 
1822. 

Escape — Ltbeutt withix Waias — Making Tciin- 
KEY — Rhode Island Pkactice. 

1. At common law it is not an escape in a 
gaoler to allow prisoners confined for debt tl»e 



1 [Reported by William P. Mason, Esq.] 



[22 Fed. Cas. page 1211] 



(Case No. 13,350) STEERE 



liberty of all the apartments within the gaol 
walls, for confinement within the walls is salva 
et areta custodia. 

[Cited in U. S. v. Knight, Case No. 15,539.] 

2. Quere. Whether it be an escape to allow 
such prisoners the liberty of the prison limits? 

3. Bat it is an escape in tlie gaoler to make a 
prisoner for debt a turnkey, and to entrust bim 
with the keys of the outer doors, as well as 
inner doors, at all times by night and by day. 

4. If the gaoler be committed to his own 
gaol, on execution by the sheriff, and no new 
keeper is appointed, it is an escape of the gaoler, - 
for which the sherifE is accountable; but it is 
not an escape of the other prisoners, if tliey are 
in fact kept in custody under the gaoler's au- 
tliority or his agents. 

[Cited in Skinner v. White, 9 N. H. 213.] 

5. In Rhode Island, the doctrine as to es- 
capes is that of the common law, and the stat- 
utes giving the liberty of the limits to prisoners, 
on giving bonds not to escape, «&c., have not al- 
tered the common law. 

[Cited in Gwinn v. Hubbard, 3 Blackf. 15.] 

6. In Hhode Island, an action of debt for an 
escape is a legal remedy, that action being in- 
corporated into their laws by implication, from 
their adoption of the English laws. 

Debt against the defendant, the late sheriff 
of Providence county, in the state of Rhode 
Island, for an asserted escape of one Joseph 
Witmarth, who was committed to the gaol of 
that county, upon an execution in favor of the 
plaintiff, while tlie defendant was sheriff, and 
of course while he had the care and custody 
of that gaol in vii-tue of his office. The cause 
was ti'ied at the last November tei-m, on the 
general issue, nil debet, and a verdict was then 
found for tlie plaintiff, subject to two ques- 
tions of law: (1) Whether an action of debt 
was a proper remedy in this case. (2) Wheth- 
er upon the facts there was in point of law an 
escape of the prisoner. 

The judgment and execution in favor of the 
plaintiff against the prisoner, and his commit- 
ment to the gaol in execution, were admitted 
at the trial. It was also in evidence, that at ' 
the time of the commitment, Stephen Wit- 
marth, the brother of the prisoner, was keeper 
of the gaol under the defendant. The gaol 
consists of a single building, three stories liigh. 
Ou the lower floor the gaoler occupied for liim- 
self all the rooms for family pm-poses. A part 
of the second stoiy was used for prisoner con- 
fined for debt, who had the libei-ty of the yard; 
and the remaining part of the second, and the 
whole of the third, story, were used for pris- 
oners, who were in close confinement. The 
only avenue to the prisoner's rooms in the up- 
per story was through'the kitchen on the lower 
floor. There were no walls round the gaol, 
and the liberties or limits had no visible lines 
or fences to mark them. During the imprison- 
ment of Joseph Witmarth, he never gave any 
bonds for the prison liberties, and was never 
locked up in any room by day or by night. 
He was allowed to go at his own pleasure into 
all the apartments in the house, was entrusted 
with the keys of the outer and inner doors of 
the gaol, as well when the gaoler was abroad. 



as at home, and acted generally as a turnkey 
and assistant of the gaoler, receiving, dischar- 
ging, and locking up prisoners, and perf oi m.ng 
other official duties for Mm, His control over 
the keys of the gaol was never limited to any 
particular limes or occasions. During the day 
time, the outer 'doors of the gaol were usually 
left unlocked. There was n.o evidence that 
Joseph Witmarth ever went out of the gaol 
house after his commitment. But his brother, 
the gaoler, while Joseph was in imprisonment 
on this execution, was himself committed to 
the same gaol, and remained there a prisoner 
for some days. During this period, Joseph 
Witmarth had the gaol keys as usual, and the 
defendant (the sheriff) did not appoint any oth- 
er keeper of the gaol, and did not visit the gaol 
oftener than had been usual with him at other 
l>eriods. 

There was no proof of any appropriation of 
any particular part. of the gaol to the gaoler, 
or to the prisoners, imder legislative or any 
otlier public authority. The appropriatiou, 
such as it was, was made by the gaoler or the 
sheriff at his own pleasure, and with reference 
to his own accommodation. 

Such were the material facts, upon which, at 
the trial, a verdict was directed to be taken 
for the plaintiff, with a view to the more sol- 
emn consideration of the cause, upon an argu- 
ment at bar. 

Mr. Searle, for plaintiff, contended, on the 
first point, that debt was the proper form of 
action, and cited 1 Chit. PI. SI; Bullard v. 
Bell [Case No. 2,121]; [Eaborg v. Peyton] 2 
Wheat [15 U. S.] 386. He admitted, that in 
England the common law remedy, under such 
a state of facts, was case according to the usual 
practice, but that debt would equally well lie. 
And that it could not be denied, that debt was 
the statute remedy. That the English statute 
and common law, in foi-ee at the time of the 
separation of this country from Great Britain, 
so far as the same was applicable to our in- 
stitutions and circumstances, and not repug- 
nant to any of our own statutes, foiTued a pait 
of our common law. 1 Mass. 59; 2 Mass. 534; 
2 Bin. 594; [Respubliea v. Mesca] 1 Dall. [1 
U. S.] 73. That the records and precedents 
of the courts of Rhode Island would fully 
prove, that the action of debt had been the imi- 
form remedy in cases of this description, from 
the earliest times. That certain acts of the 
general assembly of Rhode Island, passed in 
the yeai-s 1700, 1749, and 1767, expressly made 
the English statute and common law the law 
of Rhode Island, in all eases not provided for 
by the statutes of the then colony, where the 
same was applicable. And that the statute 
of the state of Rhode Island, passed since the 
Revolution (in 1798) which, was relied upon 
by the counsel for the defendant as effecting 
a repeal of the former acts, was in truth sus- 
ceptible of bnt one conclusion, and that fully 
affirming the former acts, and sanctioning the 
opinion now advanced. 

Upon the second point, whether, upon the 
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facts in this case there -was in point of law 
an escape of the prisoner, it was contend- 
ed: 

(1) The defendant's giving to the prisoner 
the liberty of the gaol, as proved in the case, 
was an escape. That an escape may be 
committed, whilst the prisoner remains with- 
in the walls of .the prison, is established by 
a train of decisions, extending from a period 
long anterior to the time of Lord Coke down 
to the present day. In Westby's Case, 3 
Coke, 71,- it is expressly decided, that an es- 
cape may be committed within the walls of 
the prison, and the court observes, "that the 
law doth adjudge one, w^ho remains in pris- 
on to escape." So where a woman, a keep- 
er of the prison, marries her prisoner, it is 
an escape of the prisoner, though he never 
leaves the walls of the prison. 1 Plow. 17; 
2 Bac. Abr. 515, "Escape," B, 3; 3 Com. Dig. 
GOl, "Escape," C. So where the inheritance 
descends to the prisoner, it is an escape, 
though he remains within the walls. 3 Com. 
Dig. 601, "Escape," 0, 6. So when the pris- 
oner is committed, and no one is at the pris- 
on to take charge of, and confine him. 3 
Mass. 310. Committing a sheriff to his own 
gaol is also an escape. 6 Johns. 22. In 
Boyton's Case, 3 Coke, 44, it is said to have 
been adjudged as early as the 24 Hen. YIIL 
that prisoners on execution should not go at 
liberty within the prison. And the same 
principle is recognized and established in 
Dalt. Sher. 485; Dyer, 249; 1 Rolle, Abr. 
817; 10 Vin. Abr. S3, "Escape," C, 1; 11 
Mass. 161; 3 Mass. 101. It has been sug- 
gested by the counsel for the defendants, 
that these decisions are founded upon stat- 
utes. In this, however, there is a mistake; 
they are the principles of the common law, 
and in full operation long before the stat- 
ute alluded to was enacted. 3 Com. Dig. 597, 
B, 1. And see the authorities before cited. 
This statute did not originate these prin- 
ciples, but made further ones, giving to 
keepers of certain prisons additional powers 
over their prisoners in specified cases, in or- 
der to oblige them to a more speedy compli- 
ance with their duty. 2 Bac Abr. 512. "Es- 
cape," B, 1. In 3 Mass. 101-103, before 
cited, the common law principles and deci- 
sions are reviewed by the able and distin- 
guished chief justice of the supreme judicial 
court of that state, and all the questions 
upon this point decidedly put at rest It is 
observed by the adverse counsel, that the 
chief justice in one part of that opinion 
says that the prisoner's going to the pump 
within the limits was no escape, and hence 
would seem to infer his right to be upon the 
liberties. But in that case the prisoner had 
given bond for the liberty of the yard, and 
that was the reason, why the going to the 
pump was no escape. 

Impressed with the high authority of this 
decision, and its conclusive nature, the coun- 
sel attempt to consider it as founded in some 
degree upon the statutes of that state, be- 



tween which and those of this state upon 
this subject there is, they say, a difference. 
But its force and application cannot be so 
evaded. The court expressly treat of the 
common law, and distinctly state the prin- 
ciples, of it. At common law, says the chief 
justice (page 101), the sheriff had power, &e., 
and refers to Dalton & Impey, who are clearly 
treating of the common law principles. Nor 
is there any material difference between the 
statutes of the two states. Their language 
is very similar, and their provisions are 
clearly the same, as far as they relate to any 
question included iu the ease at bar. 3 
Mass. 103; Laws R. I. 1798, p. 224, §§ S, 9. 
From these authorities then it is perfectly 
clear, that an escape may be committed, 
while the prisoner is within the prison walls. 
The reason seems to be plain; it is because 
he is not in legal custody there. By all the 
authoi'ities, his personal presence is not 
enough to constitute legal imprisonment. 
But the person must be in safe and close 
custody, in strict ward, in the custody of a 
keeper, of competent authority to restrain 
him. It is settled by all the authorities, 
and admitted on the .other side, that if the 
prisoner is without the limits although with 
a keeper, it is an escape. And yet the same 
authorities say, that if the prisoner is at his 
liberty within the prison, or is without it in 
custody of a keeper, it is an escape. The 
cases before cited put his being at liberty 
within the walls, and his being without them 
with a keeper upon precisely the same 
ground. It is clearly an escape in both in- 
stances. 

Imprisonment consists of two great char- 
acteristics. It is a confinement or restraint 
of the person (1) in a proper place; (2) in 
proper custody. And if either of these is 
wanting, there is no imprisonment, and of 
course there is an escape. A debtor may be 
committed, and within the four walls, and 
yet as to the question of escape not a true 
prisoner, because not in proper custody, or 
rather in no legal custody at all. So he may 
be in actual custody by an ofiicer with a 
legal precept, and of competent authority to 
restrain him, and yet If be is not restrained 
In a proper place it is an escape. Hence if 
a prisoner is ordered to court under a habeas 
corpus, and his keeper carries him out of the 
proper road, or stays too long, &c., it is 
clearly an escape. Hob. 202; 10 Vin. Abr. 
83. Hence when the sheriff arrests one on 
execution, and carries him out of the direct 
road to the gaol, or loiters too long on the 
way, it is an escape, although the sheriff 
is with him. 1 Bos. & P. 26; 9 Johns. 329; 
3 Com. Dig. 600. So by the laws of Rhode 
Island the prisoner must not only be in 
gaol but in custody. Dig. 1798, p. 196, "Form 
of Execution." 

The reason and the justice of these princi- 
ples seem to be plain. In the first instance, al- 
though the person or debtor is within the 
walls, yet he is not in custody; that safe 
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and close custody, which the law requires. 
The place is right, but the custody, the re- 
straint, is wanting, and therefore there is an 
escape. In the second, there is an actual 
<;ustody, but it is exerted out of its proper 
place, and therefore there is an escape; and 
in both cases the sheriff is undoubtedly lia- 
ble. The statute of Khode Island, ■ of 1747 
(Old Laws, p. 34), it is submitted, places this 
question beyond all doubt. It is "An. act for 
the ease of prisoners for debts;" and the 
first granting to prisoners the liberty of the 
yard. By this statute and its preamble, it 
appears, that persons were closely confined 
in scanty little rooms, under lock and key, 
to the injury of their healths. That if they 
had the liberty of the house, they would sup- 
port themselves, &c.; and it was doubted 
whether a bond for this liberty was valid in 
■law. The act then provides, that it shall be 
lawful for the sheriff to grant and allow to 
prisoners for debt apartments in the prison, 
and the liberty of the yard, on their giving 
bonds to the sheriff for the use of the cred- 
itor, to remain true prisoners, &c. By this 
act it is perfectly demonstrated, that no 
sheriff jever dreamed he could grant the lib- 
■erty of the yard to a prisoner upon any 
terms whatever; and the doubt was, wheth- 
■er, even with a bond, he could grant the 
liberty of the house. Without such bond, 
no pretence of such a right is even suggest- 
ed. This act and all the subsequent acts 
put the libei-ty of the house and of the yard 
upon the same ground precisely; that of 
previously giving bond with sureties. This 
statute is not merely explanatory, but grants 
new powers, and makes new provisions. It 
provides that it shall be lawful to grant or 
allow these favours to prisoners on bond. 
And if it should be a fact, that previous to 
this statute sheriffs had occasionally indul- 
ged prisoners within the prison walls, upon 
a supposition of right, the statute most un- 
questionably repeals that right, and prohib- 
its that indulgence in future. It explicitly 
and emphatically prescribes the mode and 
■condition upon which, and upon which alone, 
the liberty of the house or yard can be 
gi-anted to a prisoner. See 11 Mass. 162, 
<i33; 7 Mass. 101. 

The statute in question is similar in its 
provisions to all the subsequent statutes on 
the subject, except the bond is required to 
be given directly to the creditor, and the 
rate of interest has been occasionally varied. 
The statute of 179S, which is now in force, 
is also conclusive on this point. Dig. 179S, 
p. 12G, §§ 8, 9. The eighth section, like the 
former act, prescribes the only terms, upon 
which the liberty of the house or yard can be 
granted to debtors. The language of both 
acts is similar. Independently of these pro- 
visions the prisoner must be kept in that 
safe and close custody, designated by the 
common law, and established by the current 
■of decisions already referred to. And this 
is fully confirmed by the ninth section (page 



127), which provides, that if the bond given 
for the enlargement of any prisoner is sued, 
&c. the principal and his sureties shall not 
have the privilege of the house and yard, but 
shall be committed to close gaol. This sec- 
tion calls the liberty given, an enlargement, 
clearly implying that the restraint, which be- 
fore was limited to close and safe confine- 
ment in strict ward, is enlarged to the house 
and yard. And further, the principal and 
sureties are to be committed to close gaol. 
Now this section did not introduce any new 
kind of restraint or imprisonment as to this 
class of debtors; it merely intended, that 
they should be in the same custody, and un- 
der the same restraint, that debtors were, 
independent of the statute, that is, safe and 
close custody in the prison. 

The counsel for the defendant has alluded 
to the decisions of New York and C3onnecti- 
cut, in support of his argument. The stat- 
utes of those states and the regulations of 
their prisons are, it is believed, totally dif- 
ferent from those of Rhode Island. In New 
York, the court consider the liberties of their 
gaols similar to those of the Fleet and Mar- 
shalsea. In Connecticut, the liberties are 
fixed and settled by the supreme court, and 
their use by prisoners allowed upon such 
terms as they judge expedient. 1 Back. Sher. 
165 et seq.; 2 Back. Sher. 2, 8, et seq. 
Whether the decisions in New York are cor- 
rect or not, may, I apprehend, be seriously 
doubted. In both states, judicial decisions 
are founded upon state regulations, which 
make a part of their system of local law, 
and can have no influence here, where the 
statutes are essentially different. It has- al- 
ready been remarked, that our statutes and 
our common law upon the subject in contro- 
versy are similar to those of the state of 
Massachusetts, the decisions of whose laws 
upon every point involved in the case at bar 
are clearly in favor of the plaintiff. In New 
York, the ancient common law has been rec- 
ognized as existing, in England, as contended 
for by the plaintiff's counsel. It is however 
considered, that their statutes have modified 
it relative to sheriffs, gaols and gaol liber- 
ties. Their statutes are in a great measure a 
compilation of the English statutes, embra- 
cing that of S & 9 Wm. III. Under these stat- 
utes their courts have adjudged the liberties to 
be a mere extension of the prison walls and 
which the sheriff cannot refuse a prisoner, 
who offers competent security. When upon 
the liberties (with or without bond) the pris- 
oner is reputed to be in the keeper's custody, 
and if he departs, the keeper can retake him. 
But the case here is totally different. When 
a bond is given, the custody of the keeper is 
at an end, and should the prisoner depart 
from the gaol yard, it is not to be pretended, 
that the keeper or sheriff, or the committing 
creditor, can retake and imprison him, nor 
that the sheriff is liable for an escape. In 
the case at bar, no bond of any kind was tak- 
en. Upon any principle whatever, therefore, 
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the decisions in New York can afford no de- 
fence to the present case. Jansen v. Hilton, 
10 Johns. 549. 

(2) It was further contended on the part 
of the plaintiff, that making the prisoner 
turnkey, and giving him the keys of the gaol 
was also an escape. The reason assigned in 
the hooks, why these acts constitute an es- 
cape is, that the prisoner having the keys 
of his own prison is no longer in restraint; 
he is not in safe and close custody, nor in 
strict ward. And although he may remain 
within the walls, it is nevertheless an escape, 
as he is not there hy restraint. He cannot 
be said to be in custody of the sheriff, when 
that custody has been I'oluntarily relinquish- 
ed, and the means of enforcing resti-aiut, or 
continuing tlie custody, voluntarily surren- 
dered to the prisoner. Such a case is adjudg- 
ed to be au escape, for the same reason, that 
committing a sheriff to his own gaol, or a 
woman keeper marrying her prisoner, or the 
inheritance descending to a prisoner, are ad- 
judged escapes. It is because there is no le- 
gal custody. Piatt's Case, 1 Plow. 3G; Cas. t. 
Hardw. 29G; 3 Com. Dig. 601, "Escape," O. 
"If the sheriff makes a pi'isoner gaol keeper 
and gives him the keys, it is the escape of 
the sheriff." u Mass. 3X2. "For the prisoner 
(say the court), by being the keeper, and hav- 
ing the keys, is no longer restrained of his 
liberty." The reason is obvious. He cannot 
confine himself. Imprisonment is actual re- 
stixiiut by external power, having the right 
to restrain; but a man cannot exert this pow- 
er upon himself, and the moment it is at- 
tempted, Ms prison doors are open and he is 
free. It is argued on the other side, that the 
turnkey, in the case referred to in the boolis, 
actually left the prison and walked into the 
street, and in that way committed the es- 
cape, and 3 Com. Dig. 601, is cited. But the de- 
parture of the turnkey from prison is not the 
escape spoken of in the authority, nor was it 
the foundation of the action. He returned be- 
fore action brought, and was within the walls. 
In cases of involuntary escape, return before 
suit is equal to capture on fresh pursuit, and 
is a good defence. If such a defence would 
have availed in that case, it would have been 
made, for it is not pretended, that any per- 
mission was given to leave the gaol, except 
delivery of the keys. But it is not pretended 
by any of the authorities, that such a de- 
fence would be sustained, and for this plain 
reason. The escape was voluntai-y in the 
.sheriff; the escape was completed within the 
walls, the moment the keys were delivered 
to the px-isoner, and his being without the 
limits was only evidence of the escaije being 
voluntary on the part of the sheriff. 

(3) The plaintiff's counsel also insisted, that 
Stephen Witmarth, the keeper, having been 
committed to gaol was an escape in the pris- 
oner. It seems to be clear upon authority, 
that committing the keeper, is an escape, not 
only of himself, but of all the prisoners, of 
whom he was the keeper. 2 Bac. Abr. 515, 



"Escape," B, 3; Dalt. Sher. 487; 10 Yin, Abr. 
78, "Escape," A, 2, 12; Style, 405; 1 Keble. 
202, pi. 2; 3 Com. Dig. 601, "Escape," C. 
Tlie reason of this principle is obvious. When 
the keeper is committed, it is a termination 
of his authoritj-. He cannot be the keeper of 
a prison, in which he is a prisoner. In con- 
templation of law he is supposed to be lock- 
ed up, and his ability and power to act are 
gone. "AVhen the underkeeper (gaoler) is 
committed to prison, his employment is there- 
by determined." Per Sewell, C. J., 11 Mass. 
l&t. In 5 Mass. 312, it is decided, "that com- 
mitting the keeper is an escape," and on this 
ground, that he cannot keep himself. This 
is the true foundation, I apprehend, of all 
the decisions on this point, that his imprison- 
ment ends his authoritj^ as keeper; so that 
he can neither resti-ain himself nor others. 
And his authority being so at an end, the 
prisoners are all without a keeper; they are 
not in safe and close custody. In fact, they 
are in no custody at all, either actual or con- 
structive, for there is no person there, who 
does, or who has a right to, have them in cus- 
tody. And this by all the authorities is clear- 
ly an escape. Some of the cases say, it is 
an escape, unless the keeper first secure his 
prisoner. In this case it is in proof, that Jo- 
seph Witmarth was not secured, but that he 
liad the same liberty in and over the house, 
and tlie custody of the keys, in the same 
manner, while Stephen Witmarth was com- 
mitted, as before. It is also in proof, that no 
new keeper was appointed; nor was the sher- 
iff at the prison according to the recollection 
of the witnesses, while Stephen Witmartli 
was in confinement. 

I Whipple & Burgess, for defendant, contend- 
. ed that an action on the case, and not debt, 
was the proper remedy for the plaintiff. The 
injury alleged is an escape. This is a tori. 
The remedj' for a tort should be such an 
I action as will give damages proportionate to 
j the injury. If a debtor, who has no means 
of making payment, be suffered to escape, 
what can be the damage to his creditor? Im- 
prisonment cannot coerce payment from the 
totally insolvent. It would be otherwise, if 
a rich, obstinate, and fraudulent debtor were 
imprisoned. Imprisonment might coerce him 
to make payment. Hence the common law, 
with all the wisdom of common sense, gives 
the action on the case as a remedy for an es- 
cape. 10 Vin. 77; 2 Inst. 382; Oro, Jac. 658. 
By St. 1 Rich. II., c. 12, an action of debt 
is given against the warden of the Fleet, if 
he permits prisoners in execution for debt to 
escape. By an equitable construction of this 
i statute it extends to all sheriffs and other 
keepers of prisons. This statute was enact- 
ed A. D. 1376, about 450 years ago. Since 
that time the subjects of the crown of Great 
Britain have had their option in cases of es- 
cape, to pursue their remedy, either by ac- 
tion of the case or action of debt. 
It is contended by the counsel for the plain- 
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tiff, that the statute of Westm. II., giving the 
action of debt, is not now in force in this 
state as an English statute, but as common 
law. On the other hand we contend, that the 
statutes of England never were in force in 
Rhode Island, as common law. That al- 
though in other states, many English stat- 
utes in force at the time of the emigration 
of our ancestors were justly considered as a 
part of their common law; yet the case was 
different in Khode Island, because our as- 
sembly did not leave to the courts the task of 
deciding what statutes should be in force and 
what not, but performed that task themselves 
from time to time. In 1700, all the English 
statutes were "introduced into practice" by 
an act of our assembly, in cases in which 
we had no statute of our own. Afterwards, 
from time to time, our assembly specified a 
part only of the English statutes, and de- 
clared that thej' were "hereby" introduced in- 
to notice. Many acts were passed on the 
subject, and the English statutes to be in 
force, diminished to a small number. A part 
of the statute of TVestm, II., was introduced, 
and we contend, that that excludes all other 
parts. In 170S, the laws of our state were 
revised, and the fifth section reads thus: 
"That in all cases, in which provision is not 
made, either at common law, or by the stat- 
utes aforesaid, the statute laws of England, 
which have heretofore been introduced into 
practice in this state, shall continue to be in 
force, unless the genei-al assembly shaU es- 
pecially provide therefor." The preamble to 
that section is important; "And whereas in 
the aforesaid Digest, statute provision may 
not have been made in all cases, unprovided 
for at common law," "Be it enacted," &c., 
as above. In 17G7 the legislature by an. act, 
designate particular acts, of parliament, to 
be in force in this state, beginning at a pe- 
riod long antecedent to tlie emigration of our 
ancestors. Among these acts is the statute 
of "Westm. II,, "de donis conditionalibus." 
Whether it was the intention of the legisla- 
ture to introduce the whole of this, or only 
such parts as relate to estates tail, is very 
doubtful. Jilueh of that voluminous statute 
relates to local affairs; such as taking fish_ 
in particular rivers in England. The whole 
never could be practised upon here. The 
statute of Gloucester, the whole of which is 
expressly introduced, relates to subjects of 
general concern entirely, and so of the other 
statutes, the whole of which are introduced. 
The counsel, however, for the plaintiff may 
take their choice; if a part only was intro- 
duced, it was that part relating to estates 
tail, and all the other parts are excluded. If 
the whole was introduced, it was introduced 
as an English statute. And when it was re- 
pealed in 1798, no practice under it can be set 
up as common law. If the legislature in 1798 
meant to repeal the statute, they meant of 
course to put an end to the piuctice under it. 
It will be observed, that the language of the 
legislature in 1767, relative to the English 



statutes designated, is, that they are hereby 
introduced. Their language in 1798, is, the 
statutes of England "heretofore introduced in- 
to practice." Introduced by whom? By the 
courts of law? No. By the bar? No, but 
by themselves. They did not mean to leave 
that duty with tlje courts, as in the other 
states, Pennsylvania for instance. See "a late 
case in Yates' Kep. Neither did they mean, 
that all the statutes of England in force at 
the emigration of our ancestors should be 
considered as common law here. For if all 
those statutes were In force as common law, 
why introduce a part of them as English 
statutes? If they had been silent as to all 
statutes previous to -the emigration, and in- 
troduced some, that M'ere passed since, it 
might be concluded, that they were silent, be- 
cause they considered the ante nati, as al- 
ready in operation; and introduced the post 
nati, because they would otherwise have no 
force. But inasmuch as in 1700, they Intro- 
duced all the English statutes, and in 17G7 
introduced by a new revision only a part, 
those that were omitted, were in effect re- 
pealed. Thoy were not to be practised \ipon 
any longer. It will also be observed, that in 
the act of 1767, it is said, that on subjects 
not provided for by our own statutes, nor by 
the acts of parliament aforesaid, "the laws 
of England" ai-e to govern. That expression 
undoubtedly means the common law, as con- 
tradistinguished from acts of parliament. 
It would be taking great pains to select a 
part of the acts of parliament, and then by 
one stroke of the pen introduce the whole, if 
we should give to those words a more en- 
larged meaning. 

Inasmuch then as the legislature of this 
state have undertaken to select from the 
English statute book certain acts of parlia- 
ment, what they have selected were in force 
as English statutes, and what they left be- 
hind, they meant should not be in force. If 
they took a part of the statute de donis only, 
the other pai*ts are excluded, and no practice 
of the courts or bar can give them life. Sup- 
pose the whole of the statute de donis to be 
inti-oduced by the statute of 1767, did the leg- 
islature repeal it in 1798? It is evident, that 
in 1798, the legislature did not mean to con- 
tinue in force all the English statutes, that 
were introduced in 1767. What part then 
did they mean to continue in force? Why, 
such parts as related to subjects, concerning 
which no provision was made by our own 
statutes, or by the common law. It will not 
do to say, that the English statute makes a 
better provision than the common law; but 
does the common law provide any remedy 
against a sheriff for an escape from gaol? I 
say, that it does provide a remedy, and a bet- 
ter remedy, than the English statute. An ac- 
tion of the case is the remedy at common 
law, and considering the feebleness of our 
gaols, the only remedy, that ever ought to be 
allowed of. In England, where the sheriff 
provides his own prison, and where, from 
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their very structure, au escape without some 
fault of the jailor is hardly possible, debt 
may be in most eases a proper remedy. But 
in Rhode Island, where gaols are built by the 
government, and so little different from com- 
mon dwelling houses, that escapes without 
any fault of the jailor are of common occur- 
rence," the action of debt would be unjust and 
oppressive in its operation. 

The counsel for the plaintiff give up the ac- 
tion of debt as a statute remedy, and say it 
is in Rhode Island a common law remedy. 
This action of debt, which is drawn fresh 
from the bowels of a feudal statute, this ac- 
tion of debt, which in England for six hun- 
dred yeai*s has been used as a statute remedy, 
is all at once in Rhode Island changed in its 
nature. The consequences of admitting such 
a construction are indeed alarming. The ju- 
dicial, is placed above the legislative author- 
ity, and no repeal of any statute is of any 
force. The legislature put an end to its ex- 
istence as a statute law, and the courts re- 
sort to the practice under that very statute, as 
evidence of common law; thus continuing in 
force under a new name the law, which was 
intended to be repealed. If our legislature 
never had introduced any of the English stat- 
utes, but they had been practised upon by 
•common consent, that common consent would 
have formed the unwritten common law. But 
with us, the English statutes were inti'oduced 
by matter of record, and if it exists now, it 
must be as a record. It has none of the fea- 
tures of common law about it. But suppos- 
ing the action of debt well lies in this case, 
the next question Is, whether in point of law, 
the prisoner, Joseph Witmarth, did escape. 

(1) The plaintiff relies on three facts as evi- 
dence of an escape: (1) That Joseph Wit- 
marth, the prisoner, had the liberty of the 
gaol house; (2) that he was made turnkey; 
and (3) the commitment of Stephen Wit- 
marth, the jailor. The first proposition of 
the plaintiff is, that a jailor is guilty of an 
escape, by giving to his prisoner the libeity 
of tlie gaol house. The affirmation of this 
proposition throws the burden of proof on 
the plaintiff. Now so far from showing this 
to be a settled principle, we state boldly* per- 
haps imprudently, that there is not even a 
dictum in the books in favor of it. Evei'y 
thing, that is said in the old books and re- 
peated by Judge Parsons in 3 Mass. 101, 102, 
against suffering a prisoner to go at large, ei- 
ther within or without the prison, relates, as 
that great man expressly says, "to sheriffs, 
who have the appointment of their own gaols 
for debtors in execution." The reason and 
necessity of such a principle to such a keep- 
er are obvious. The whole kingdom may be 
made a prison. But that the keeper of a 
gaol, erected by public authority, cannot give 
to his piisonei's the liberty of the gaol 
house, is a doctrine never contended for be- 
fore. Even under the statute of Westm. II., 
keepers of prisons were impowered to con- 
line their prisoners in irons, but were not 



obliged to do it "They may do it," says 
Lord Ooke, "if need be." A much stronger 
ground may be contended foi', consistently 
with authority, than the case at bar requires, 
not only, that a jailor has a right to grant 
the liberty of the prison house, but of any 
part of the prison. Chief Justice Parsons, in 
his charge to the jury (3 Mass. SS), says ex- 
pressly, that they must find for the defend- 
ants, unless they are satisfied, that Willis 
went to the outer pump. His going to the 
pump within the picket fence, but without 
the prison house, was decided not to be an 
escape. It is true, that in another part of the 
case (page 103) he says, that the prisoner 
"must be confined not only within the pris- 
on, but within the gaol house." This differ- 
ence probably arises from his construction of 
the statute of Massachusetts, relative to pris- 
on bonds. But he no where contends for the 
doctrine, that the liberty of the house may 
not legally be allowed. Debtors confined un- 
der the statute of Westm. II. were considered 
in the light of criminals, and as to them a 
strict rule prevailed. The whole doctrine of 
salva et arcta custodia comes directly from 
that statute. It is a stranger to the common 
law. "There is a great difference, says Vin- 
er, (title "Escape," C, 2), between the re- 
straint of prisoners in execution under this 
act for arrears of rent, &.c" and ordinary 
cases. In Vin. tit. "Escape," G, 6, it is said, 
"that a man in prison, &c. ought not to go 
out, though with a keeper, but yet imprison- 
ment must be custodia et non ponea, &c," 
The ancient authorities relative to the ease 
and favour, which the marshals and wardens 
might legally shew their prisoners, come near- 
er to our case, because their prisons were 
erected, at least governed, by public author- 
ity. From those authorities it appeal's, that 
prisoners, unless restrained by an order of 
court, were allowed the liberty of the prison 
house and yard, and in some instances of an 
adjoining garden. 10 Vin. Abr. A. 17; Noy. 
38; Bulst. 145; Poph. 85; Cro. Eliz. 3GG. 

The above cases shew, that by the an- 
cient common law, previous to the statute 
establishing rules to prisons, the keepers of 
.prisons of every description might legally 
grant to their prisoners the liberty of the 
prison house. Since that statute it has been 
adjudged, that the niles are but an exten- 
sion of the prison walls, and that the same 
liberty, which might formerly be granted by 
the sheriff within the walls, may now be 
legally gi'anted within the rules. 2 Term 
R. 120. It will be at once admitted by the 
counsel for the plaintiff, that if the sheriff 
of the county of Providence has a right to 
grant the rules without bond, he has a right 
to grant the liberty of the house. This con- 
struction of the English statute has been 
adopted in Connecticut. 1 Back. Sher, 177; 
2 Root, 174. And in New York (6 Johns. 
121), Spencer, Justice, says, "It has fre- 
quently been decided in this court, since the 
statute allowing gaol liberties, that a sheriff 
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may let a prisoner in execution go within 
the liberties, "without taking a bond, ■which 
is for his indemnity." The force of these 
decisions cannot be evaded by a pretended 
difference in the statutes of New York, Con- 

. necticut, and Rhode Island. There is no 
substantial difference between them. The 
phraseology of the English statute is admit- 
ted to be somewhat stronger than^ that of 

^ Rhode Island, but not sufficiently so to alter 
tlie construction in this respect. Tlie deci- 
sion in 3 Mass. is on the peculiar language 
of their statute. 

But there is another reason in favor of 
tlie English construction, that applies with 
peculiar force to Rhode Island, and which 
perhaps has no influence in Massachusetts. 
It is this: In 1720 an act of our general as- 
sembly was passed, introducing all the stat- 
ute laws of England in eases, in which we 
had "no law of the state in particular." At 
that time we had prisons and prison rules, 
and we have abundant proof to show, that 
sheriffs have been in the. habit of granting 
the rules to prisoners sometimes with, and 
sometimes without bonds, as far back as 
the memory of man extends. Now we ask, 
how our prison rules were established? The 
common law of England is silent on the 
subject, and we had no statute of our own, 
Jind yet we had prisons and prison rules. 
The answer is easy and undeniable, the 
English statute -was in force in this state. 
We practised under it, probably for a cen- 
tury, and by a comparison of the act of 1747 
of our general assembly with the English 
statute, it will be seen, that it was not the 
intention of the legislature to introduce a 
new rule, but to confirm and establish the 
then prevailing practice. Doubts had arisen 
on the subject, and to remove them that act 
was passed. The language of all our sub- 
sequent acts is the same substantially, as 
that of 1747. So much has this subject of pris- 
ons and prison rules been considered a matter 
entirely of usage and practice in Rhode Is- 
land, that as late as the year ISQO, it was 
found, that the limits of the gaol yard (or 
rules) in the county of Providence, depended 
ontirely upon tradition. We know its ex- 
tent by no record, no law, no written docu- 
ment whatever; and in that year the legis- 
lature confirmed by an act, what had been 
established by' usage. However different 
therefore the statutes and usages may have 
been in Massachusetts, all our laws on the 
subject are of English origin, our practice 
previous to 1747 was the saiae as in Eng- 
land. Since the act of the assembly in 1747 
ssheriffs continued to give what we call the 
liberty of the yard without bonds; and that 
practice continued in some of the south 
counties until within three years. It was 
enough to put a stop to the practice, that 
doubts were entertained on the subject by 
some gentlemen of the bar. It is hoped, 
that those doubts will be removed by a judi- 
cial decision. 
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One other argument against the proposi- 
tion, that a jailor has no right to allow to 
his prisoner the liberty of the gaol house, 
and we shall dismiss this part of the sub- 
ject. It is a fact, that that liberty has been 
granted in England and in this countiy, as 
long as we have any knowledge of the sub- 
ject. Many prisons in England are now 
standing, that were built centuries ago. 
They are like Newgate, the Fleet, and other 
prisons, that were rebuilt after the riots in 
1780. They have yards adjoining them for 
the accommodation of the prisoners. New- 
gate, which is the sheriff's prison, was built 
in the 13th century, and if we mistake not, 
of the same form, though not so large as the 
present building. There is not a prison in* 
London of any note without a yard, into 
which the prisoners, even the criminals, are 
daily admitted. We can find no record of 
any actions ever having been brought on 
account of these indulgences. In all the 
New England states, and ia New York 
(probably in all the states in the Union), 
jailors give the liberty of the gaol house 
to such of their prisoners, as they choose to 
confide in. A usage so uniform and so an- 
cient forms a rule of itself, at least it re- 
quires a clear and well settled rule to over- 
turn it. If however the court should be of 
opinion, that usage is not decisive, was 
there an escape of the prisoner? Let it be 
remembered, that this action is brought 
against the sheriff for an alleged escape of 
Joseph Witmai'th, and that this man was 
committed on the suit and execution of the 
plaintiff, and that ever since that time the 
said Joseph has remained, in consequence 
of that commitment, within the walls of the 
prison. The action is therefore founded on 
an escape implied, not an actual escape; an 
escape in law, not in fact; not by going at 
large, and whithersoever he would, but by 
staying in confinement within the walls of 
a prison. It is the first action of this kind 
brought for an implied escape, to be tonnC 
in all judicial history. We agree that cer 
tain obiter dicta of certain judges intimate, 
that there may be an implied escape, and 
that by one statute of England a certain 
act of the sheriff may be deemed an escape. 
But the books furnish no instance of an ac- 
tion in any such case. Westby's Case most 
resembles an action for a constructive es- 
cape. " The old sheriffs of London neglected 
to assign the prisoner on the execution of 
Westby to the new sheriffs. He escaped 
and went at large. An action for the es- 
cape was brought against the old sheriffs. 
It was adjudged to lie. They had neglected 
to assign the prisoner, which the court de- 
cided was the same thing, as if they had 
discharged him from commitment. There 
had been an actual escape, and the question 
was, to what time tt referred. The court 
adjudged, that It referred to the time, when 
the old sheriffs, by neglecting to assign the 
prisoner, permitted and gave him liberty to 
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go at large. Coke, pt. 3, p. 71. In tliis 
case had the new sheriffs detained the pi'is- 
ouer there would have been no escape. 

The doctrine of "salva et arcta custodia" is 
no part of the common law, but the pi'oduc- 
tion of statute. Coke in his 2 Inst. 387, com- 
menting on the statute of "Westminster, as 
it relates to the strict confinement of prison- 
ers, says, but this the "gaoler could not do 
by common law, as by all our ancient books 
it appeareth." How prisoners for debt in 
execution came to be strictly confined, we 
learn from 10 Yin. p. 83. Boyton's Case, 3 
Coke, 49. In 24 Hen. VIII., a decree and or- 
der were made in the star chamber for that 
purpose; and the keepers of all prisons in 
London, were directed to observe the said or- 
der and decree, upon pain of £100. After 
this time, and in 9 James I. (Bulst. 14.j), in 
the ease Scriven v. Wright, on motion of the 
plaintiff, that the defendant had too much 
liberty, though committed on plaintiff's exe- 
cution for debt, and that he lived at his 
pleasure without any restraint, and there- 
fore, for the more speedy payment of his 
debt, tlie court was moved, that he be in 
salva et arcta custodia the court ordered, 
that he should be restrained of his liberty. 
Was the sheriff or keeper charged with an 
escape? No. Yet the prisoner had lived at 
his pleasure without any resti*aint. Doubt- 
less, he liad had the liberty of the prison 
house, yai'd and liberties. In Beecher's 
Case, Noy, 38, 10 Vin. Abr. 75, the defendant 
was in execution in the Fleet for £12.000, 
and being there, he had the liberty of tlie 
garden, and to play at bowles; on motion for 
the creditoi-s, it was ordered by the court, 
that he should be in strict custody in his 
chamber. It was said by Popham, and de- 
nied by none, that if the prisoner be confined 
to his chamber by order of court, and the 
warden of the Fleet suffer him to have the 
liberty of the house, it will be an escape. 
There was no escape alleged in this case, 
yet Beecher had had the liberty of the house 
and garden, nor coidd there have been an 
escape by his having these liberties, unless 
he had been sentenced by the court to arcta 
custodia, in his chamber. The doctrine of 
close confinement under lock and key, and iii 
irons, for debt on execution was unknown to 
the common law. The true common law 
doctrine seems to be this, that whenever a 
man is committed to any prison on execution 
for debt, the court may make an order, that 
such pnsoner shall be confined to his cham- 
ber, but if no such order be made, the keeper 
may give him the liberty of the house. If 
he actually escape, it will be a voluntary es- 
cape as to the sheriff, because he might, if 
needful, have confined the prisoner under 
lock and key, or if refractory, in irons. Bac. 
tit. "Escape"; Vin. Id. This power of the 

English courts seems to be incident to their 
jijldicial authority, and to extend alike to all 

the prisons in England. The statute of 

Westm. II. c. 11, aided by the authority of 



the star chamber, may have originated some 
new rules concerning keeping prisoners. 
But all the cases concerning arcta et salva 
custodia, are confined to the period of Henry 
VIII., and the three succeeding reigns. Even 
before the statute of 8 & 9 Wm. III., the sys- 
tem seems to have been gradually changing. 

(2) But we are told, that appointing the 
prisoner a turnkey was an escape. In Rhode 
Island there is no such officer known in the 
law as a turnkey, and if there were, the 
said Joseph was never appointed to that of- 
fice. By the statute, the sheriff may ap- 
point deputies and a gaoler. He cannot ap- 
point a turnkey, nor can the gaoler appoint 
any kind of deputy. Neither is it in evi- 
dence, that either the sheriff or gaoler ever 
appointed the prisonei", or attempted to ap- 
point him, the turnkey of the prison. Tlie 
most, that is sworn to, is, that he occasion- 
ally locked and unlocked the inner doors. 
He was never empowered to go on the out- 
side of the gaol and lock it np. He never 
had the control of the keys oi* his own prison. 
This theoiy of the escape of a prisoner by 
being appointed turnkey is founded on a sfcite 
of facts, which does not exist in this state. 
It supposes, that the turnkey, in order to dis- 
charge the duties of his appointment, must 
of necessity be without the i<valls of the pris- 
on. This is not true in fact, for in every 
gaol in this state the jailor resides within 
the walls of the prison, and the dooi-s are 
open all day, and are locked at night on the 
inner side. In England, and in most coun- 
ties of Massachusetts, the gaol and the jail- 
or's house are separated and distinct build- 
ings, and the gaol is locked up on the outer 
side. He, who exercises the office of turn- 
key, must therefore of necessity go without 
the walls of the prison, both in England and 
in llas&achusetts. It is for this reason, that 
appointing a prisoner a turnkey necessarily 
operates as an escape. 

(3) But tlie plaintiff' furtlier says, that the 
sheriff iiermitted the prisoner to escape, be- 
cause Stephen Witmarth, the gaoler, was 
committed to gaol after the commitment of 
the prisoner, and before the commencement 
of his action. This proposition is attempted 
to be proved by the obiter dicta of Glyn in 
Style, 4G5, and on the supposed case of 
Bendison v. Lenthall, 1 Keble, 202, and 10 
Vin. Abr. 7G. Bendison had judgment 
against Lenthall, and prayed to have him in 
execution. The eoiirt said they would ap- 
point a new marshal, unless he would pay 
the debt, and so commit him; otherwise it 
! would be an escape of all the prisoners. 
I Lenthall was marshal. If Lenthall had been 
I committed being marshal, and an action had 
I been brought against him for the escape of 
1 a prisoner in his custody, and he had been 
i adjudged guilty of an escape, then would the 
; authority have been in point, provided the 
i sheriff had been committed, instead of Ste- 
, phen Witmarth, the gaoler, in the case at 
I bar. But the case is no authority, because 
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it is not an adjudged ease, and because it is 
contrary to the principles of common sense. 
To commit tlie marshal cannot he an escape 
of tlie prisonei's under him, because he can- 
not be committed. Three things are neces- 
saiy to a commitment; first, an officer to 
malie a commitment; second, a prisoner to 
be committed; and, third, a gaolei*, sheriff, 
or marshal, to receive the prisoner. In the 
ease cited, and in the case at bar, there were 
but two persons; Lenthall the marshal could 
not be committed, because there was no per- 
son to whom to commit him. If he could 
not be committed, then it is idle to say, it 
would be an escape of all the prisoners to 
commit him. Could he be committed to the 
custody of a third person, when there was 
no third person to receive him? 

So 'in the case at bar, Stephen "Witmarth, 
the gaoler, was arrested and brought to the 
gaol. He was either committed, or he was 
not committed. If he was committed, it 
must have been to some third person, com- 
petent to receive him and hold him in cus- 
tody; this could have been none but the sher- 
iff. If the sheriff were there to receive him, 
then was he there to keep the gaol and hold 
the custody of all the other prisoners; and 
therefore, Joseph Witmarth did not escape. 
If he were not^ committed, it was because 
the sheriff was not there to receive him, and 
lie could not be committed, unless to some 
third person, to receive and to hold him in 
custody, that is, to the sheriff. But if he 
was not committed, he was suffered to go 
at large, and might keep the gaol, and hold 
the custody of all the other prisoner. 

STORY, Circuit JusUce. This cause has 
been argued with great ability and learning; 
and I have received much light and instruction 
from the elaborate discussion, which it has un- 
dergone. I have considered tlie question with 
as much deliberation and care as I have been 
able; and it now remains for me to pronounce 
that judgment, which on the best reflection I 
have been able to form. 

The first question is, whether an action of 
debt lies in Khcde Island for the escape of an 
execution debtor. That debt lies in England 
in such a case, at least, since the statute of 
Westm. II. c. 11 (13 Edw. I.), and the statute 
of 1 Rich. II. c. 12, has not been denied at 
tlie bar; and is indeed supported by a weight 
of authoritj'- altogether incontestible. See 2 
Inst. 377, 379, 380, 382; Jones v. Pope, 1 
Saund. 34, and note 1; Id. 30; Piatt v. Sher- 
iffs of London, 1 Plow. 33; Alsept v. Eylcs, 
Q H. Bl. 108; Bonafous v. "Walker, 2 Term R. 
12G. The only point is, whether that remedy 
lias either by usage or statute been incorpora- 
ted into the law of Rhode Island. It is not 
necessary, in my judgment, to consider how 
far the common laAv and sta.tutes of England, 
applicable to its situation, were to be consid- 
ered as introduced by adoption into the colony 
of Rhode Island at its first settlement, or un- 
der the charter of Charles II.,— though certain- 



ly tlie cun'ent of American as well as British 
authority sets verj"- strongly in favour of the 
aflirmative (5 Bac. Abr. "Prerogative," O; 2 
P. Wms. 75; Blanlcard v. (Jaldy, 2 Salk. 411; 
Com. V. Knowlton, 2 Mass. 530; 3 Bin. 595), 
—because there is an express colonial statute 
on this subject. By the act of Rhode Island, 
of the 30th of April, 1700, it is enacted, "That 
in all actions, matters, causes, and things 
whatsoever, ivhen no particular law of this 
colony is made to decide and determine the 
same, that then, and in all such eases, the laws 
of England sliall be put in force to issue, de- 
termine, and decide the same, any usage, cus- 
tom, or law to the conti-ary hereof notwith- 
standing." It is too clear for argument, that 
this statute completely adopts the English stat- 
ute, as well as common law, in all cases not 
otherwise provided for; and as no colonial stat- 
ute existed touching remedies for escapes, it 
follows, that the remedy of an action of debt 
was virtually coupled with the local law. As- 
suming this to be tlie correct conclusion, and 
it seems to me undeniable, it remains only to 
inquire, whether by any subsequent statute 
the opemtion of this act has been suspended or 
repealed. There is no pretence of an express 
repeal; but an attempt has been made to de- 
duce a repeal by unplication from statutes sub- 
sequently made. The statute of 1767, after 
expressly declaring, that the courts of the col- 
ony shall be governed by certain statutes of 
parliament, which it enumerates in detail, as 
"hereby introduced into this colony," proceeds 
to provide in the second section, "that in all 
actions, laws and things whatsoever, where 
there is no particular law of this colouj^ or act 
of parliament introduced for the decision and 
determination of the same, then and in such 
cases, tlie laws of England shall be in force 
for the decision and detennination of the 
same." It does not appear to me, that this 
statute in the slightest degree varies the oper- 
ation of the act of 1700; it is merely aflirm- 
ative of its provisions. The enumei-ation of 
certain statutes, as inti-oduced, cannot Justly 
be considered as denying the adoption of any 
others; but was probably inserted ex majori 
cautela; and at all events the second section 
completely repels any such constructive repeal. 
Then comes the act of 17S9, which, after de- 
claring the Digest, then made of the statutes 
of the state to be in force, and reciting, that 
"in the aforesaid Digest statute provision may 
not have been made in all cases unpravided 
for at common law," enacts, "that in aU cases, 
in which provision is not made, either at com- 
mon law, or by the statutes aforesaid, the stat- 
ute laws of England, which have heretofore 
been inti'Oduced into' practice in this state, shall 
continue to be in force, untU the general as- 
sembly shall expressly provide therefor." Dig. 
1798, p. 78, § 5. Now I do not think it mate- 
rial to inquire, whether it be the common law 
of England, or the common law of Rhode 
Island (suppoang there is a difference), which 
is alluded to in tliis statute, though upon sound 
principles of construction.it seems difficult to 
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avoid the conclusion, that the latter was in- 
tended (Com. T. Knowlton, 2 Mass. 530, 534; 
S Bin. o<J5); nor whether the common law of 
Ilhode Island, at least since the act of 1700, 
is not to he considered the common law of 
England, as modified and amended by the acts 
of parliament, and the local usages and doe- 
ti-ines of the colony; for in my view of the 
question, the effect of the act of 1798 will he 
the same, which ever constniction is adopted. 
Notwithstanding what is argued by counsel in 
Piatt's Case, 1 Plow. 35, to the contrary, there 
<loes not seem any reason to suppose, that debt 
was a remedy for an escape at the common 
law; for according to all analogies of that 
law, it lay not in eases of tort, but of conti-act 
only, where the claim was for a sum certain; 
and it seems impossible to conceive, that the 
injuiy to the plaintiff in cases of escape could 
always be a sum certain. From the nature of 
the ease, it is a tort, sounding in damages, and 
pei-petually varying in measure and extent. 
The statutes of Westm. II., and 1 Rich. II., 
were, in my judgment, introductlve of new 
law; and such seems to have been the general 
if not the universal opinion of the profession, 
so far as it can be gathered from' judicial de- 
<;isions. Bac. Abr. "Escape," F; Bonafous v. 
"Walker, 2 Term B. 126. Assuming therefore, 
-that the common law referred to in the act of 
179S is the common law of England, as the 
■counsel for the defendant contends, it estab- 
lishes only, that debt for an escape was not a 
remedy given by that law, or in the language 
of the act, it is *'a ease in which provision is 
not made at common law." It would be too 
narrow a construction to hold, that if there was 
some remedy at the common law, the act of 
1798 did not save a new statute remedy, intro- 
duced by practice into Rhode Island. The ob- 
vious purpose was to save all English statutes, 
then in force, which gave remedies and rights 
unprovided for by the common law, or by the 
«tate statutes. And at all events the act is 
merely affirmative, and in no respect touches 
foimer statutes, Avith which the provisions In 
the Digest are not inconsistent. That the rem- 
edy of debt for escapes had been introduced 
into practice in this state is clear from the ex- 
tracts from the judicial records, with which I 
have been furnished, since the year 1767. And 
the legal conclusion from these extracts is 
^•eatly fortified by the language of the stat- 
utes of 1700 and 1767. Withoxit going more 
iit large into the subject, I am satisfied, that 
<lebt is a proper and legal remedy in Rhode 
Island in cases of escape. 

The other question is of much greater im- 
portance and difficulty. At the threshold of 
the examination, which it is my duty to 
make, I wish to declare, that the decisions 
of other states upon the doctrine of escapes 
can have no authority in this case, unless 
ISO far as they rest upon the common law, or 
npon English statutes. Whatever may be 
the correctness or incorrectness of any de- 
cisions founded upon expositions of local 
statutes and usages in other states, we have 



nothing to do with them. The question is 
res integra here, and the parties have a 
right to have it settled upon principle. 

I shall consider the case under the three 
aspects, in which it has been presented by 
the counsel: (1) "Whether suffering the pris- 
oner to go at large within the walls of the 
gaol was an escape; (2) whether the pris- 
oner's being entrusted with the keys, and 
performing the other duties of a turnkey 
or assistant to the gaoler was an escape; (3) 
whether the commitment of the gaoler to 
the gaol during the prisoner's confinement 
without any new appointment of a keeper 
was an escape. 

In Rhode Island (as in most, if not all of 
the other states), the county gaols (in which 
alone prisonei'S in execution are authorized 
by law to be confined) are built and main- 
tained by the public. As early as 1729 an 
act of the legislature required a gaol to be 
erected in each county, where one was not 
already erected, meet and convenient for the 
seem-ity of prisoners. The sheriff in virtue 
of his office has the custody of the gaol, and 
is authorized to appoint a keeper of it, and 
is made responsible for the neglect and mis- 
feasance in office of his deputy and gaoler. 
Dig. 1798, p. 400 et seq. The limits of the 
gaols, as far as any evidence has been laid 
before the court, were probably fixed from 
time to time by the legislature; and the pres- 
ent limits of the gaol in Providence were 
fixed by a resolve of the legislature in 1800. 
At what time the liberty of the yard was 
first authoritatively granted to prisoners con- 
fined for debt does not directly appear. But 
very probably it did not exist anterior to the 
act of August, 1747. That statute after re- 
citing in its preamble, that honest and un- 
fortunate men are "thrown into prison, where 
they have been closely confined in scanty, 
little rooms under lock and key, to the preju- 
dice of their health and ruin of their fami- 
lies, many of them being of some occupa- 
tion, that if they had the liberty of the house, 
they could at least support themselves and 
families by their business;" and reciting al- 
so, that a doubt had arisen, "whether a bond 
made to the sheriff, that a man shall be a 
true prisoner, and not make an escape, is 
valid in law;" proceeds to enact, that it shall 
be lawful for the sheriff to allow to "any 
person imprisoned for debt upon mesne pro- 
cess or execution a chamber or lodging in 
any of the apartments belonging to such 
prison, and liberty of the yard within the 
walls and limits thereof, upon reasonable 
payment to be made for such chamber room, 
such pei'son giving bond," &c. with sufficient 
sureties, &c. upon the condition specified in 
the statute. That condition is in substance, 
that he shall continue a true prisoner in the 
custody of the gaoler and his deputies and 
servants within the limits of the prison, un- 
til lawfully discharged, without committing 
any manner of escape. And in case of any 
escape, it authorizes an assignment of the 
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bond to tlie creditor. This statute is in sub- 
stance preserved in the Revision of 1798, with 
an additional section, that when judgment is 
obtained upon such prison bond, neither the 
principal nor the sureties thereon shall be 
entitled to any relief under the act, "but they 
shall be committed to close gaol" imtil the 
execution is paid or discharged. The form 
of execution provided by the legislature com- 
mands the sheriff, &c. for want of goods 
and chattels to take the body of the judg- 
ment debtor, and him to "commit unto»the 
county gaol, and in custody to keep within 
the said gaol, until the execution is dischar- 
ged." These are all the statutes of Rhode 
Island bearing on the subject, and they leave 
the question of what constitutes an escape 
to be decided according to the common law 
and statutes of England adopted in that 
state. 

Was it then an escape a.t common law 
to allow a prisoner to go at large within the 
walls of the gaol? It is said, and truly, 
that to suffer a prisoner to have greater 
liberty than the law allows, is an escape; 
but this leaves the question exactly, where 
it was before, for the inquiry still is, what is 
the liberty, that the law allows in such 
cases. It is also said, that the prisoners are 
to be kept in salva et arcta custodia. This 
is true; but it remains to inquire, what that 
safe and close custody is. By the ancient 
common law prisoners were not allo-^ved to 
be kept in irons for the reason assigned by 
Bracton, "quia career, ad continendos non 
ad puninedos haberi debeat." Rom. Law, 
Brae. lib. 3, fol. 105; Fleta, lib. 1, c. 26; Mir- 
ror, Just. e. 2, § 9; Id. e. 5, § 1; 2 Inst. 380. 
And Lord Coke significantly observes, that 
where the law requireth, that a prisoner 
should be kept in salva et arcta custodia, yet 
that must be without punishment to the 
prisoner. 3 Inst. 35. The statute of Wostm. 
II. c. 11, is the first instance, where author- 
ity is given to the sheriff, if need require, to 
keep the prisoner in irons, an^ that in terms, 
though not in consideration, is confined to 
servants, bailiffs, and receivers. And the 
very language of that act, which first gave 
the action of debt for an escape, declares, 
that the sheriff or keeper of the gaol shall 
take heed, that "he do not suffer him to go 
out of the prison" by writ of replevin, or 
other means, without the assent of the cred- 
itor and if he does, gives the action. The stat- 
ute of 1 Rich. 11. c. 12, which in terms ap- 
plies only to the warden of the Fleet, but 
has been held by construction to apply tq all 
sheriffs and gaolers, declares, "that no war- 
den of the Fleet shall suffer any prisoner, 
there being by judgment at the suit of the 
party, to go out of the prison, by main prize, 
bail or baston, without rhaking gree to the 
'parties, &c." and if he does, it gives the cred- 
itor an action of debt Selw. N. P. "Debt," 
p. 542, § 9; Bonafous v. Walker, 2 Term R. 
12G. Nothing can be clearer than that by 
the term.'j of theSe ancient statutes the ac- 



tion was not contemplated, unless the pris- 
oner went without the walls of the prison; 
and there is some reason to infer, that noth- 
ing short of this was then supposed to be an 
escape. I have examined all the cases cited 
at the bar, and have made extensive re- 
searches to ascertain, whether there is any 
English case, in which it has been judicially 
held, that it is an escape for a prisoner to 
be permitted to go at large within the pris- 
on walls; or that locking up in a certain 
room is necessary to constitute "salva et 
arcta custodia." I find no such case, un- 
less that cited from the star chamber be 
such, and upon that I shall have occasion 
particularly to comment. I exclude here 
from consideration the cases of constructive 
escapes from incompatible duties or rights, 
because they fall properly under another 
head. The general silence of the books up- 
on such a doctrine raises a pretty strong- 
presumption, that no such duty was im- 
posed by law upon the gaoler to confine his 
prisoners in locked rooms. If his prisoners 
were restrained within the walls of the gaol, 
I cannot perceive, why in reason the con- 
finement may not justly be deemed close 
and strict, especially as it is a "confinement 
not for punishment, but for custody. The 
exigency of the writ of execution is to keep 
the prisoner in safe custody within the gaol, 
not that he shall be kept locked in confine- 
ment in any particular room within the 
walls. In contemplation of law it is an im- 
prisonment, where the ipaity is restrained of 
his liberty by force, or against his will; and 
therefore, says Lord Coke, he tliat is in the 
stocks, or under lawful arrest, is said to be 
in prison, although he be not infra parie- 
tes careens, for there may be a prison in 
law, as well as in deed. 2 Inst. b89. A for- 
tiori, a person may be said to be in close 
custody, where he is confined within the 
walls of the prison. Beecher's Case, Noy, 
38, appears to me perfectly consistent with 
this doctrine. It is proper to recollect, that 
the Marshalsea and Fleet prisons are sub- 
jected to the entire control and order of the 
respective courts of king's bench and com- 
mon pleas, and that these courts have au- 
thority to prescribe the limits and libeities, 
as well as the rules for the management and 
custody of the prisoners. Com. Dig. "Im- 
prisonment," G. D. Beecher was imprison- 
ed in execution for debt in the Fleet, and 
being there he had the liberty of the gar- 
den, and to play at Ijowles. And iipon mo- 
tion by his creditors, it was ordered by the 
court, that he should be in strict custody, 
in his chamber. "And it was said by Pop- 
ham, which no&e denied, that if the party be 
confined to his chamber by order of court, 
.and the warden of the Fleet suffer him to 
have the liberty of the house, that it shall 
be an escape." Now it may be admitted, that, 
if after an order by a court having compe- 
tent authority, confining a party to his cham- 
ber, the gaoler suffer him to go at large 
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within tlie house, it is a Tiolation of his 
duty, and is an escape. But the just con- 
clusion from this is, that without sucli an 
order sucli a liberty -would not be an escape. 
And this is corroborated by the report itself, 
for if the indulgence to Beecher had been 
deemed an escape in point of law, the proper 
remedy for the warden would have been an 
action of debt against the warden, and not 
an application to the court for the more 
strict confinement. And the report itself 
informs us, that such liberty was usually 
granted to the prisoners in the Fleet. If it 
had been inconsistent with what the law 
deems a safe and close custody, it seems 
incredible, that any court of justice should 
have allowed such a wanton abuse, thereby 
sanctioning an undeniable wrong. In the 
same maner I intei*pret the resolutions of the 
judges on occasion of the plague in London, 
as reported in Cro. Car. 466, and Hut. 129. 
The judges there proposed, that the prison- 
ers might be removed to some house in the 
country, for the warden "there to keep them 
as prisoners sub arcta and salva eustodia, 
as they should be kept in their proper pris- 
ons, and not to be as home keepers in their 
own houses." Not the sliglitest suggestion 
is made of the necessity of confining them 
in locked apartments within the prison. 
Small's Case, 2 Bulst. 148, stands upon the 
same ground. A motion was there made 
in court to have some redress in the prison 
(if the ilarshalsea for the governmeul of 
prisoners there in execution, "who having so 
great liberty there in the prison, and in con- 
tinually going abroad by bail and baston, 
so that they will lie there, consume their es- 
tates, and do not pay their creditors." Lord 
Cliief .Justice Coke said, that by the stat- 
ute of 1 Kieh. II. c. 12, prisoners sub eus- 
todia are not to go out of the prison by bail 
and baston, unless by the command or writ 
of the kiug, or by agreement of the par- 
ties, and that such kind of liberty given by 
Iheir keeper without such warrant was an 
escape in law. And he added, "therefore we 
will confine them to be sub ferris in arcta 
eustodia." The grievance here complained 
of was not, that the prisoners were at large 
within the prison, but that by bail, or bas- 
ton,— which I presume means the custody of 
a keeper or tipstaff (Dalt. Sher. 140, 473), — 
they went without the prison, against the 
express provisions of the statute of Richard. 
And notwithstanding his lordship s harsh 
determination for the future, — the legality 
of whieh is very doubtful (Seriven v. 
Wright, 1 Bulst. 14-5),— it is perfectly clear, 
that the practice of allowing prisoners the 
liberties of the limits contintted down to the 
period of the statute 8 & 9 Wm. III. c. 27, 
and received judicial sanction, and was then 
finally confirmed by parliament. In Len- 
thall V. Cooke, 1 Lev. 254, 1 Sauud. 161, the 
legality of bonds taken by the keeper of the 
king's bench prison, upon granting the pris- 
oners the liberties of the rules, was directly 



in question, and the court held them good, 
if not given for ease and favor, and gave as 
a reason, that the prisoners were so numex'- 
ous, that the house could not hold them, 
but that they were permitted to lodge with- 
in the rules, and therefore there Avas good 
reason to take security for their true im- 
l^risonment, and constant usage had -been 
to take such obligations. Now it is mate- 
rial to remark, that there was no pretence 
in the argument, that this indulgence had 
been granted under authority of any rule of 
court. It was a usage of the gaoler's; and 
if such indulgence had been an escape at 
common law, the bonds must have been void. 
The court therefore manifestly considered, 
that imprisonment within the walls was suf- 
ficient in point of law; and that the rules of 
the prison were to be deemed constructively 
the walls of the prison. The same case is 
reported in 2 Keble, 422, and Sid. 384; but 
comparing them together, they do not seem 
to me to vary the conclusion to be drawn 
from the more accurate statements of the 
other Reports. See, also, Mosdel v. Middle- 
ton. 1 Vent. 237; Case of the Warden of the 
Fleet. 2 ilod. 221. The foregoing observa- 
tions apply with equal force to the case of 
Seriven v. Wright. 1 Bulst. 145. There, 
a motion was made in behalf of Seriven, 
that the defendant being in execution for 
debt, and having more liberty than was con- 
venient for a prisoner to have, might be 
kept in close custody in fetters. The coiirt 
refused to have the prisoner put in irons, as 
not warranted by any precedent, but order- 
ed, that he should be restrained of his lib- 
erty. Yet if such liberty was an escape, the 
plaintiff had an adequate remedy independ- 
ently of any such judicial order. The stat- 
ute of 8 & 9 Wm. III. c. 27, does not appear 
to me to be introductive of any new law ; but 
merely confirms the antecedent practice; 
and was probably intended, as well to cor- 
rect other abuses, as to take away the right 
of the courts, by summary interferences to 
deprive any particular prisoner of the cus- 
tomary indulgence. It enacts, that all pris- 
oners in execution, &c. committed to the 
custody of the marshal of the king's bench, 
or warden of the ITleet, shall be actually de- 
tained within their prisons or the respective 
rules of the same; and if they, "or any other 
keeper or keepers of any prison," shall per- 
mit or suffer any prisoner in execution, &c. to 
go or be at large out of the rules of their 
respective prisons, except in virtue of some 
writ, &c. every such going or being out of 
the said rules shall be adjudged an escape. 
This act is merely in the affirmative; and if 
before the statute the going at large with- 
in the rules was an escape, I see nothing in 
the act, which takes away the common law 
on the subject. In truth, the statute con- 
siders the rules to all intents the same as 
the walls of the prison; and it does not even 
affect to consider any indulgence of liberty 
within the rules as an escape or violation of 
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duty. 2 Bac. Abr. "Escape," B, 1; Bonafous 
T. Walker, 2 Term R. 12G. 

It lias been supposed in argument, that this 
statute is confined in its proTisions to the 
king's bench and Fleet prisons; but some 
of its provisions apply to all prisons; and 
the section in question in terms extends "to 
any other keeper or keepers of any prison." 
And no case has been cited, in which a nar- 
rower construction has been supported. 

The Star Chamber case remains for ex- 
amination. It is no where reported at large; 
but the following brief minute of it is to be 
found in Dj'er, appended by him to the case 
of Worlay Y, Harrison, 2 Dyer, 249. I shall 
give it verbatim. "See well the statute of 1 
Rich. n. e. 12, for this matter of imprison- 
ment in execution, and how a prison and 
prisoner shall be ordered; and also a decree 
and order made in the star chamber, t. 24 
Hen. VIII,, by the advice of Fitz James and 
Norwich, chief Justices of the benches,. Fitzh' 
and Spelman, justices, that by law such 
prisoner shall not go at large within the pris- 
on, nor out of the prison with the warden, 
but shall be kept straitly in custody, &c. 
And an injunction thereupon given to the 
wardens of the prisons throughout all London 
to observe the said order and decree under 
pain of £100," Same case, cited Dalt Sher. 
140, 475. This is the whole report; and it is 
apparent, that it was not a decision made 
judicially upon a question of escape. It was 
merely an order and decree made by the 
judges with reference to the London prison- 
ers, over which they had jurisdiction to make 
orders and regulations, declaring, that the 
prisoners shall not go at large within the 
prisons. It is therefore not an exposition of 
antecedent law, so much as a law for the 
future government of those particular pris- 
ons. And doubtless, it was made in the true 
spirit of that age and of that memorable 
court, signalized by its oppressions and its 
unrelenting severity; and in the spirit^ which 
Lord Coke seemed zealously to cherish in 
better times against unfortunate debtors, 
consigning them to close custody in vinculis. 
The same case is cited in Boyton's Case, 3 
Coke, 44 a, and in RoUe, Abr, 87, pi, 50; but 
they are mere transcripts from Dyer. 

It is upon the authority of this case, or 
rather order of court, that the whole doc- 
trine of constructive escapes for being at 
large Avithin the prison walls has been at- 
tempted to be established. If it be considered 
as a positive rule of the court for the gov- 
ernment of prisons within its jurisdiction, 
as upon its face it purports to be, there is 
certainly no objection to its legality, what- 
ever there may be to its policy or humanity. 
But if it be taken as an exposition of the 
common law on the subject, it seems to me 
not entitled to any serious weight. There is 
no acljiidged case, which supports it; and the 
prior as well as subsequent usages and opin- 
ions in England recognised as they are by 
the decisions and statute already adverted to, 



pronounce an indirect judgment to the con- 
trary, I confess, that a case from the star 
chamber, in times of tyranny and irresponsi- 
bility, does not come strongly recommended 
to my mind, especially when it savours of the 
infliction of punishment under the pretence 
of a civil remedy. I do not believe, that the 
common law is in this instance justly ex- 
pounded; and until my judgment is better 
satisfied by an authoritj-, to which I must 
bow, I shall continue to hold the opinion, 
that the safe and close custody of the com- 
mon law does not prohibit the gaoler from 
allowing prisoners in execution for debt the 
liberty of all or any of the rooms within the 
walls of the prison. See report of a commit- 
tee of the house of commons on the prisons 
in London, in 1814, which corroborates this 
view of the subject. I leave untouched, be- 
cause it is unnecessary to decide in this case, 
the question, whether he may not also allow 
them at his peril and his pleasure, consistent- 
ly with his duty, the liberty of the prison 
yard or limits. And the practice in the gaols 
of Rhode Island during a long perio'd of 
granting such an indulgence is no mean proof 
of what the professional opinion upon the 
subject has hitherto been. Until the case 
of Bartlett v. WiUis, 3 Mass. 86, I doubt 
whether a more rigid docti'ine was ever sup- 
posed to exist in New England; and Clap v. 
Cofxan, 7 Mass. 98, was the first judicial de- 
cision, in which it was held, that sufEe'ring 
the prisoner to be in the apartments within 
the prison appropriated to the gaoler was an 
escape. See, also, McLellan v. Dalton, 10 
aiass, 190. And in that case, when again be- 
fore the court, it was held by the court, that 
if there had been no distinct aijpropriation 
of apartments within the gaol to particu- 
lar uses, it was no escape. 10 Mass. 373. 
This opinion must have proceeded upon th« 
groiind, which I now maintain, viz. that, suf- 
fering a prisoner to be at large within the 
prison walls is not per se an escape; for tlie 
apartments of the gaoler, when appropriated 
by law exclusively for his use, are deemed 
by the court to be no part of the prison. 
Even with these modifications the doctrine in 
the cases of Bartlett v. Willis, and Clap v. 
Cofran, were so repugnant to the general 
practice, as well as to legislative policy, that 
it is now well known that the whole doc- 
- trine was immediately abolished in respect to 
future cases by the legislature; and the 
remedy in past cases was abridged in a very 
summary manner. Act Slarch 4, 1809; Act 
June 20, 1809;. Act Feb. 28, 1811; Act June 
27, ISll; Act Feb, 29, 1812. It may be added, 
that the decisions in ^lassachusetts, although 
they profess to receive the doctrine of the 
common law as to escapes, are ultimately 
founded on what is deemed the proper con- 
struction of the provincial and state statutes. 
A different opinion as to the common law 
appears to prevail in New York. Liberties or 
limits, are there prescribed by law as appur- 
tenances to the gaol, and prisoners in execu- 
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tion for debt are by statute entitled to the 
use of those liberties upon giving bond to 
commit no escape. It has been held, that by 
these provisions the gaols are enlarged from 
the four walls to the extent of the liberties; 
and that, as the bond is given only for the 
indemnity of the sheriff, he may waive that 
indemnity and grant the liberties without 
such bond. Dole v. lloulton, 2 Johns. Cas, 
205; Holmes v. Lansing, 3 Johns. Cas. 73; 
Petei-s V. Henry, 6 Johns. 121. It is plainly, 
therefore, the doctrine of the court, that at 
<*ommon law granting the prisoners liberty 
within the prison or rules is not an escape; 
and indeed it has been expressly decided, 
that the statutes relative to gaol liberties have 
not altered the common law as to the liability 
of sheriffs for escapes. Jansen v. Hilton, 10 
Johns. 549; Bany t. ifandell, 10 Johns. 503. 
In Connecticut the decisions are to the same 
purpose; for it is there held, that a gaoler 
may allow to a prisoner committed on civil 
process the enjoyment of the liberties of the 
prison, either on bond, or his bare promise 
to remain a tnie prisoner; and that to per- 
mit prisoners to enjoy the limits is no es- 
cape; for while they are within the limits 
they are to every legal intent and puiipose 
within the prison. 1 Back. Sher. 177. I have 
not been able to trace any decisions in any 
other state affirming a more narrow rule. The 
late case of Houlditch v. Birch, 4 Taunt. 60S, 
appears to me to confirm the genexul doctrine. 
There, the sheriff, instead of taking the party 
in execution to the common gaol, kept him 
for fourteen days in a lock up house kept by 
the sheriff for that purpose; and it was 
held no escape. It is well known, that these 
lock up houses are merely designed to se- 
cure debtors, and to leave them more at 
liberty than they would be in the gaol, and 
give them better accommodations. Yet this 
was thought by the court as strong "close 
custody, as the law requires. 

T have examined the cases more at large, 
than I should otherwise have felt necessary, 
because there is a divercity of opinion among 
American judges, as to what the common law 
on this subject is. I have already stated 
the result of my own delibeitite examination; 
and if it differs from that of judges, for 
whose memories I entertain a most sincere 
reverence and respect, I can only regret it as 
the unavoidable consequence of the infirmity 
of human judgment. My duty is to expound 
the law, as it appears to my own conscience 
and understanding; and it is a consolation, 
that my opinion on this point stands ap- 
proved bj' some of the most enlightened tri- 
bunals in our country. 

If I entertained any doubts upon this point, 
which certainly I do not, it might be ma- 
terial to consider, whether the statute of 8 
& 9 Wm. III. c. 27, was not adopted in Rhode 
Island, so far as it concerned gaolers and 
gaols in general, by the colonial act of 1700. 
If it was, then, as there is no subsequent 
statute, that has changed the common law 



construction as to the right of gaolers to al- 
low their prisonei-s the benefit of the prison 
limits at their discretion without giving 
bonds for seem-itj', it would follow, that, 
after the libeities were established in Rhode 
Island, the gaolers might have allowed their 
prisoners the use of those liberties, inde- 
pendently of the act of 1747. But it is un- 
necessary to dwell on this point, as I am very 
clear upon the general ground of the com- 
mon law. I lay no stress upon the distinc- 
tion in the act of 1798 between "close gaol," 
and the libei-ties of the yard, because the 
prisoner in this case never left the "close 
gaol," as conti-adistinguished from the liber- 
ties; and the provision of the act undoubted- 
ly denies to principal and sxn-eties upon es- 
cape bonds the use of the liberties; but it 
leaves the terms "close gaol" to be deter- 
mined by their meaning at common law\ 

The second question, as to making the pris- 
oner a turnkey, &c. is one of far more nicety 
in itself; but is in a great measure settled by 
authority. It is in effect, whether there can 
be a constructive escape in point of law,, 
when there has been no actual escape in point 
of fact from the prison walls or limits. The 
whole doctrine of escapes rests upon the no- 
tion, that there should be an imprisonment of 
the party within the proper limits. There 
may be an imprisonment, either by physical 
restraint, or by superior force acting as a 
moral restraint upon the party. Thus a per- 
son is not less in imprisonment by being in 
the presence of an officer, who has arrested 
him, and restrains his liberty of action, than 
he would be by a personal detention by impo- 
sition of hands, or the application of fetters. 
Com. Dig. "Imprisonment," G. But in order to 
constitute imprisonment there must be actual 
or consti-uctive custody or restraint. That a 
person is at liberty to go, where he pleases 
without any restraint, acting or ready to act 
upon him, either physically or morally, seems 
to exclude the notion of imprisonment. The 
law has therefore adjudged, that where a par- 
ty imprisoned is allowed any liberty or author- 
ity incompatible with the notion of custody, 
not merely salva et arcta custodia, but of any 
custody at all, it shall be deemed an escape. 
Whether this doctrine be formed in over re- 
finement of reasoning or not, it is not for me 
to inquire. It is sufficient for me, if it be so 
well established a doctrine, that I am not per- 
mitted judicially to deny it. Upon the gi ound 
already stated, it has been held, that if a 
woman is warden of the Fleet prison, and 
marries a person imprisoned in the Fleet, it 
is an escape in the woman, and the law ad- 
judges the prisoner to be at large; for he can- 
not be imprisoned without a keeper, and he 
cannot be in the custody of his wife. Plow. 
37, a; Com. Dig. "Escape," 0, And see 
Westby's Case, 3 Coke, 71, 76, So if the 
warden of the Fleet, who hath an office in 
fee, dies seized, his son and heir being then 
imprisoned there, and the office descends 
to him, being in prison, the law adjudges 
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him out of prison, althougli lie lias fetters 
upon him, for lie cannot be his own pris- 
oner, and no man may he lawfully detained 
in prison without a gaoler or keeper. Plow. 
37, a; Com. Dig. "Escape," 0. And see West- 
by's Case, 3 Coke, 71, b. In like manner, if 
the sheriff be arrested and committed to the 
county gaol, it is an escape, for he cannot be 
imprisoned in a gaol, of which he has the 
custody. Day v. Brett, 6 Johns. 22; Somes v. 
Lentliall, Style, 465. Upon the same principle, 
if the gaoler himself be committed to the 
gaol, and the sheriff is not there, nor any oth- 
er keeper appointed by him to receive and 
confine the prisoner, it has been held to be an 
escape. Colby v. Sampson, 5 Mass. 310; Gage 
V. GrafCam, 11 Slass. 181. So it is asserted to 
be an escape, if the sheriff make a prisoner 
of the gaol keeper, and give him the keys. 
Id, The making a turnkey of a prisoner, so 
that he has the keys of tlie prison in <his cus- 
tody and lets people in and out of the prison, 
has been held at the common law a voluntary 
escape. That was the case in Wilkinson v, 
Salter, Cas. t. Hardw. 310; for although there 
was an actual escape without the prison in 
that case, yet there had been a recaption and 
return, which would have been a good de- 
fence, if the escape had been merely negli- 
gent. But Lord Hardwieke held it a volun- 
tary escape, because the prisoner -was en- 
ti'usted with the keys of the prison, so that 
lie might go out when he would. The case 
does not point exactly to the present question, 
but it affords a strong presumption, that the 
mere fact of making the party a turnkey, and 
trusting him wiub the keys, is per se a con- 
structive escape. But supposing the case 
doubtful, it appears to me, that such, by the 
just analogy of- the law, 'is the legal infer- 
ence. When a prisoner, as in the case now 
before me, is permitted to act, not merely as 
a turnkey, but to have the possession and 
custody of the keys and all the dooi"s, as well 
when the gaoler is abroad as at home; and 
to perform all the duties of an assistant, with- 
out any restraint whatsoever as to his person 
either by day or night, he cannot be Justly 
deemed in any proper sense of the law to be 
in custody, much less in safe and close cus- 
tody. The gaoler allows him for the time 
the complete command of the gaol; and I 
cannot distinguish his case in principle from 
those, which have been already stated. It 
is not the mere absence of physical resti-aint 
that makes it an escape,' but it is that com 
bined with the voluntary yielding up the 
right of future custody, so that there can be 
no recaption, if the prisoner leaves the lim- 
its. And such is manifestly the construction, 
whicli the law puts on the act, for upon such 
voluntary escape the gaoler loses all right of 
future imprisonment of the party. I do not 
x-ely upon the fact, that the outer door was 
ordinarily left open in the day time, as an 
abandonment of custody; but it is certainly 
a very strong circumstance to show the ex- 



treme negligence of the keeper as to prison- 
ers, who had not given bonds. 

The remaining point, as to the effect of the 
commitment of the gaoler himself during the- 
pei-iod of the prisoner's confinement, may be 
disposed of in a few words. That commit- 
ment, without any new keeper being appoint- 
ed by the sheriff, was clearly upon authority 
an escape of the gaoler himself, for which the- 
sheriff would have been liable. But it was 
not an escape of the other prisoners, if in. 
point of fact they were kept in custody; for 
although a man may not imprison himself, 
being gaoler, he may hold others in prison,, 
and he may act as gaoler for the sheriff over 
others, even when he is himself committed to- 
the gaol as a prisoner. It is sufficient in 
such cases, if there be a virtual custody by- 
some person having authority from the sher- 
iff, which as to all other persons the gaoler 
in such cases has. Nor is there any thing iu 
the authorities cited at the bar, which, prop- 
erly considered, conti'adicts this. The case 
of Somes v. L^nthall, Style, 4Go, was an ap- 
plication to the king's bench to commit the de- 
fendant, then the marshal of the king's benchi 
prison, and the court refused it, giving as a 
reason, "we can commit him to no other prison 
but the Marshalsea, for that is the prison of 
this court; and to commit him to that pris- 
on, of which he is the keeper, without secur- 
ing the prisoners there, before we do it, w^ill 
be an escape in law of all the prisonei-s." And 
the same doctrine was held in Bendison v. 
Lenthall, 1 Keble, 202. See also 2 Bac. Abr.. 
"Escape," B. 3. This docti-ine at most estab- 
lishes no more than, that if the sheriff him- 
self is in actual custody under an order of 
court, so that he cannot guard his prisoners^ 
he virtually leaves the prison without any 
keeper. But if his under keeper only is com- 
mitted, and his other prisoners are in fact se- 
curely kept, there seems no reason to hold it a 
constructive escape of such prisoners; for the 
under keeper is in contemplation of law at 
large, and if permitted to be so in fact, he may 
well be a keeper of the other prisoners. If the 
law were otherwise, it would follow, that if the 
sheriff were to make a prisoner his turnkey, 
it would be an escape of all his other prison- 
ers, which has not been pretended. In truth, 
the authority of an under keeper over other 
prisoners is not determined by the mere fact 
of his own commitment, that commitment be- 
ing in point of law only for an instant. 

I have finished all, that I have thought it 
necessary to say upon this case; and am of 
opinion upon the whole, that the action is 
well brought, and that the conduct of the 
gaoler in making the prisoner an assistant 
turnkey, and allowing him at all times the- 
control of the- keys of the outer and inner 
doors of the gaol, and an unlimited liberty 
throughout all the apartments, constitutes a 
constructive escape, for which the defendant 
is liable; and that therefore judgment ought 
to be rendered on the verdict for the plaintiff.. 
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STEGALL et al. v. STBGALL ct al. 

[2 Brock. 256.] i 
Circuit Court, Virginia. 2 June 22. 1825. 

DOWEIt — FORFEITUKE — LEAVING HeK HCSBAXD — 

Open Adultehy — Peksoxal Estate — Utekixe 
Bastardy — Presumptions — Testimony of 
Mother— Issue to Try Legitimacy. 

1. Under the act of assombly of Virginia (1 
Rev. Code. c. 107, § 10), which declares, that if 
■a. wife willingly leave her husband, and go 
away and continue with the adulterer, she shall 
forfeit her dower, &e.; that part of the provi- 
sion which relates to her willingly leaving her 
husband, is satisfied by any separation which 
is voluntf.ry on her part: and any separation 
is voluntary wliicli is not brought about by the 
husband'.*! act, or by some constraint on her 
person. Therefore, ivhere the husband wished 
his wife to accompany him. and she refused, 
although her parents objected to her going, and 
■she excused herself on that ground, and be- 
<'ausc of reports that he was married to an- 
other woman, the separation must be consid- 
ered voluntary on her part. 

2. The w^ords "and go away and continue with 
the adulterer," are satisfied by an open state 
of adultery, whether the woman reside in the 
same house" with the adulterer, or in another 
house; whether in her own, or a friend's hoiise, 
or his; or whether with or without the cere- 
mony of marriage; in either case, she forfeits 
•dower. 

3. The claim of the wife to a distributive 
share of her husband's personal estate, stands 
on a different ground; her right to it under 
the statute of distributions is absohite, and she 
<loes not forfeit it bv her conduct, however un- 
worthy (1 Rev. Code, c. 104, § 29); and the 
court of equity is bound to carry this statute 
into effect, though the conduct of the claimant 
in equity has been reprehensible. 

4. The presumption of law is in favour of 
the legitimacy of a child born in wedlock; but 
this presumption may be rebutted by other tes- 
timony. It is true that a mere probability of 
non-access by the husband, is not sufficient to 
repel the presumption; but it is not necessary 
for the party objecting to the legitimacy, to 
prove that non-access was impossible. If the 
evidence places the non-access beyond all rea- 
sonable doubt, it is sufficient to repel the pre- 
■sumption of legitimacy. 

[Cited in Egbert v. Greenwalt, 44 Mich. 250, 
6 N. W. G54; Watkins v. Carlton, 10 Leigh, 
567.] 

5. If a man marries a woman in such an ad- 
vanced state of pregnancy, that the situation 
of his wife must have been known to him, it 
must be considered as a recognition of the child, 
afterwards born, as his own; any conduct of 
the husband after the birth, indicating a belief 
that the child is his, is decisive. But where the 
marriage takes place where the pregnancy is 
probably unknown; where the acquaintance be- 
tween the parties most probably commenced 
too late for the husband, according to the law of 
gestation, to be the father of the child after- 
■v\'ards born; where the common opinion of tlie 
neighbourhood assigns the child to anotlier man; 
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where the boy grows up, not in the house of the 
husband of the woman, nor looking on him as a 
father, nor being considered as a son, and the 
reputation of the woman is not good; these are 
all circumstances which go strongly to repel 
the presumption of legitimacy. 

[Cited in Dennison v. Page, 20 Pa. St. 422.] 

6. A court of equity should direct an issue 
to try the fact of legitimacy, where the circum- 
stances above narrated are supported by the 
depositions in the cause. 

7. The unsworn declarations of the mother, 
that her son, born six months after marriage, 
is the son of another man, are not admissible 
to prove his illegitimacy, and a fortiori, the 
declarations of that man are not admissible; 
if their evidence is proper, their depositions 
should have been taken. 

8. The general report of the neighbourhood 
on the question of legitimacy, is not to he 
disregarded, but its weight depends on the cir- 
cumstances of the case, on the remoteness of 
the time when the fact occurred, and the diffi- 
culty of producing any positive evidence respect- 
ing it. 



In equity. 

MARSHALL, Circuit Justice. This suit is 
brought by Catharine Stegall, widow of John 
Potter Stegall, deceased, and by James 
Wright, and Martha his wife, and Jordan 
R. Sherwood, which said Martha and Jor- 
dan, are the children of the plaintiff, Cath- 
arine, and claim to be the children of the 
said John Potter Stegall, deceased, against 
Beverly Borum, administrator of the said 
John Potter Stegall, and John Jennett. and 
Elizabeth his wife, and William Smith, and 
Kancy his wife, and Elislia Hodge, -which 
said Elizabeth and Naney claim to be the 
children of the said John Potter Stegall, by 
a subsequent man-iage, and which said 
Hodge is the purchaser of Nancy Smith's 
portion of the real estate. The object of the 
suit on the part of Catharine Stegall is to 
recover her dower and distributive share of 
the personal estate of the said John Potter 
Stegall, and on the part of the other plain- 
tifCs. to recover their just share of his lands 
and personal estate. The bill states the in- 
termaiTiage of the plaintiff, Catharine, with 
the said John Potter Stegall, and their in- 
tercourse with each other, which, though 
they did not live together, was continued for 
some years, during which the plaintiffs Jor- 
dan and Martha, who are his children, were 
born, and that this intercourse was contin- 
ued until it was broken off by his marriage 
with Susannah Portwood, the mother of the 
other defendants; that he continued to re- 
side with the said Susannah until his death, 
which happened in the year 1818 or 1810; 
that Elizabeth was born before man-iage, 
and is, consequently, illegitimate, not having 
been recognised, or if recognised, still illegit- 
imate. The answers of the children of the 
second marriage, assert their legitimacy, and 
controvert the marriage of the plaintiff, Cath- 
arine, who, about the year 1800. intermar- 
ried with Henry Hill by whom she has sev- 
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oral children. They also deny that the plain- 
tiffs, Martha and Jordan, are the children of 
John Potter Stegall. The answer of the ad- 
ministrator states, that he has, in obedience 
to a decree of the county court, delivered 
over the slaves to the persons who were sup- 
posed to be the distributees. 

As the claims of the several parties in this 
suit stand on distinct principles of law and 
fact, they will be separately considered; and, 
first, that of the plaintiff Catharine, who 
claims her dower in the land, and Jier dis- 
tributive share of the personal estate of the 
deceased. 

The facts that the plaintiff, Catharine Ste- 
gall, was the lawful wife of John Potter 
Stegall; that she lived separate from him 
in adultery with another man, to whom she 
Avas probably married, are • satisfactorily 
proved. Her counsel, however, insist, that 
separation from her husband and her subse- 
quent connexion with another man, are to 
be justified by the circiimstances of the case. 
Her husband, it is said, was supposed to be 
married to another woman, and her parents 
would not permit her to accompany him. 
Tlie words of the act of assembly are: "But 
if a wife willingly leave her husband, and 
go away and continue with her adulterer, 
she shall be barred forever of action to de- 
mand her dower, that she ought to have of 
her husband's lands, if she be convicted there- 
iipon, except," &c. 1 Rev. Code 1819, p. 404, 
('. 107, § 10, So far as respects that paii; of 
the provision which relates to the wife's will- 
ingly leaving her husband, I think it is sat- 
isfied by any separation which is voluntary 
on her part; and I think any separation vol- 
imtaiy, which is not brought about by his 
act or by any restraint on her person. In 
this ease, it does not appear that her person 
was restrained, and the authority of her par- 
ents ceased on her marriage. Her husband 
wished her to accompany him, and she re- 
fused. The separation must therefore be 
considered as voluntary on her part. The 
report that he was mariled with another 
woman does not justify her refusal to ac- 
company him, because it was not true, in 
fact, and she ought not to have acted upon 
it. But if his real situation was such as to 
justify separation, it could not justify her 
subseqiient conduct. That was incompatible 
with the continuance of her claims on him 
as a husband. The words, "and go away 
and continue with her adulterer," would, I 
am much inclined to think, be satisfied by 
an open state of adultery, whether the wo- 
man I'esided in the same house with her 
adulterer, or in separate houses; whether in 
her own or a friend's house, or in his; wheth- 
er with or without the ceremony of mai*- 
riage, which, in this case, is absolutely void, 
and "ft'hich, if performed in the belief that 
her marriage with Stegall was a nullity, 
may justify that act to her own conscience, 
but cannot justify her claim to dower in 
Stegall's estate. I think it perfectly clear 



that she is not entitled to dower in his 
lands. 3 

Her claim to a distributive share of his 
personal estate stands upon different ground. 
The act of assembly (1 Kev. Code, p. 3S2, c. 
104, § 29, gives a lawful wife an absolute 
right to a portion of her husband's personal 
estate, and she does not forfeit that right by 
her conduct, however unworthy it may be. 
This court is, I think, as much bound by 
that act, as a coui-t of common law would 
be. The principle, that a court of equity 
will not interfere in aid of a person whose 
conduct has been reprehensible in the par- 
ticular case in which its aid is asked, ap- 
plies, I think, to cases in which the party 
has a remedy at law; and if ever applied 
to one in which no remedy at law exists, it 
must be a right Avhich originates merely in 
equity, and may therefoi-e be withheld or 
granted according to circumstances; but a 
right given by a statute cannot, "I think, be 
denied by a court of chanceiy, if it can be 
asserted in no other comrt. In such .a case, 
a court of chancery can exercise no more 
discretion than a court of common law. The 
plaintiff, Catharine, is therefore entitled to 
her distributive share in .Tohn Potter Ste- 
gall's personal estate. 

The next claim to be considered, is that 
of Jordan R, Sherwood, formerly Jordan R. 
Stegall, her eldest son, who was born six 
months after the marriage took effect. Be- 
ing born in wedlock, he is legitimate, unless 
the conclusion of law can be met by such 
testimony, as according to principles set- 
tled in adjudged cases, is sufficient to repel 
it There is no positive testimony showing 
the first acquaintance between the parties. 
Joseph Gill was well acquainted with Ste- 
gall, lived within three miles of Colonel 
Shei-wood, tlie stepfather of Catharine, the 
plaintiff, with whom she resided, and does 
not recolle,ct seeing Stegall in the neighbour- 
hood before his marriage. Penelope Sher- 
wood, her half-sister, was about three years 
old when the marriage took effect; and her 
recollection as to the length of time Stegall 
was at her father's house, cannot be accu- 
rate. Her present impressions must depend 
more on the statements she has heard in 

3 Lord Coke, in his commentaries upon St. 
"Westm. II. c. 34, from which the section of our 
law quoted by the chief justice is taken, says: 
"If the wife elopo from her husband, that is, if 
the wife leave her husband, and goeth away 
and tarrietli with her adulterer, she shall lose 
her dower until her husband willingly, without 
coercion ecclesiastical, be reconciled unto iier, 
and permit her to cohabit with him, all of which 
is comprehended shortly in two hexameters: 

' Sponte Tirnm mnlier fafdens et adnltera facta, 
Dote sua careat nisi sponei sponte retracta,' 

And if she goeth with or to the avowtrer, this 
is a departure and a tarryiujr, albeit she remain- 
etji not continually with the avowtrer, or if 
she tarrieth with him against her will, or if he 
tiu'n her away, or if she cohabit witli her hus- 
band by the censures of the church, in all thpse 
cases she loses her dowry." 1 Thorn. Co. Litt. 
609, 610. See, also, 2 Co. Inst. 434. 
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the family, than on her positive memory. 
She would represent the first appearance of 
Stegall at the house, to have preceded the 
birth of Jordan about eight months. Polly 
Pinny represents the first visit of Stegall to 
have preceded the marriage five or six 
weeks, and the birth to have followed it 
seven oi* eight mouths. But the proof is 
satisfactory, that the marriage did not pre- 
cede the birth more than six months, so that 
the first visit of Stegall to the family can- 
not have taken place more than seven, or 
at most, eight months before the birth of 
the plaintiff, Jordan, and there was no rea- 
son to suppose that the birth was prema- 
ture. There is, however, no testimony that 
tlie acquaintance between the parties com- 
menced with this first visit, and although 
Stegall lived in Halifax county, in Virginia, 
about sixty or seventy miles from the resi- 
dence of Catharine Newby, in Franklin 
county, in North Carolina, yet the presump- 
tion that he had no access to her before this 
visit, is not so violent as to contradict the 
conclusion which the law draws from the 
marriage, unaided by other circumstances. 
This presumption, however, is supposed to 
derive considerable strength from the testi- 
mony, that according to the reputation of 
the neighbourhood, Jordan was the son of 
William Bowers; that Bowers claimed him, 
and that Catharine herself said that he 
was the son of Bowers. If the declaration 
of the mother is admissible testimony, it 
would be entitled to great weight, if it 
should not be conclusive; but the counsel 
for the plaintiff contends, that these decla- 
lations are inadmissible. In arguing this 
point, the admissibility of the mother, as a 
witness, has been afiirmed by the defend- 
ants and denied by the plaintiffs; but I 
think it unnecessary to decide this point, be- 
cause the question before the court does 
not, I think, depend upon it. If the mother 
could not be received as a witness, it fol- 
lows that her declaration cannot be received 
as testimony against her- son; and if she 
could -be received as a witness, then her 
deposition ought to have been taken.^ 

It is said, that hearsay is good evidence 
in eases of pedigree, and in eases of legiti- 
macy; but it is the hearsay of persons who 

4 IMr. Selwyn, in his treatise on the Law of 
Nisi Prills, under the head of "Legitimacy," 
title, "Ejectment," says, that "the wife is a 
witness of necessity as to the fact of adulterous 
intercourse, because that lies within her own 
knowledge, and she is the only person who may 
be supposed privy to it, except the adulterer. 
This case, therefore, affords an exception to the 
general rule, which prohibits the wife from be- 
ing examined against her husband, in any mat- 
ter affecting his interest or character. But non- 
access must be proved by other testimony than 
tliat of the wife, and this rule holds, though the 
husband be dead." So, in Com. v. Shepherd, 6 
Bin. 286, Chief Justice Tilghman said, that "the 
woman" (the husband, in that case, being alive, 
or not shown to be dead) "would be a competent, 
witness, from the necessity of the case, upon 
common law principles. I do not mean that 



are dead, or whose testimony is unattain- 
able. There is, I think, no case in whichi 
the declaration of one person can be admit- 
ted as evidence against another, when that 
person may be examined as a witness. I 
am compelled, therefore, to reject the decla- 
rations of the mother, whatever may be my 
private confidence in their truth. The same 
principle applies to the declaration of Bow- 
ers, who is not proved to be dead, and who 
could, perhaps, go no further than to state 
his chance of being the father of the boy. 

The general report of the neighbom*hoocl, 
cannot be entirely disregarded; but the 
weight to which this, and all other hearsay 
testimony is entitled, depends on the cir- 
cumstances of the case. Hearsay is admit- 
ted only from necessity; and its weight 
must depend .on the circumstances of the 
case, and much on the remoteness of the 
time when the fact occurred, and the diffi- 
culty of producing any positive testimony 
respecting it. The supreme court has said, 
in the case of Mima Queen v. Hepburn, 7 
Oi-anch [11 U. S.] 290, that it wiU not extend 
the exceptions to the rule that heai-say is in- 
admissible further than they have been al- 
ready carried. 5 

The result of the whole testimony is, that 
the presumption that Jordan is not the son 
of John Potter Stegall, is strong; but not 
so strong as to approach impossibility. It 
becomes, necessary, therefore, to inquire 
what degree of improbability has been con- 
sidered by courts, as sufficient to, overrule- 
the conclusion of law. 

The plaintiffs contend that the rule must 
prevail, unless there be a physical impossi- 
bility, that the husband can be the father. 
The defendants insist that the ancient rule- 
is relaxed, and that the facts, like most oth- 
ers determinable by human tribunals, must 
depend on probabilities, and on the compara- 
tive weight of testimony. Mr. Blackstone, in. 
his Commentaries (volume 1, p. 457), says: 
"That children born during wedlock, may, 
under some circumstances, be deemed illegit- 
imate; as if the husband be out of the king- 
dom." "But, generally, during the coverture, 
access of the husband shall be presumed, 
unless the contrary be shown, which is such, 
a negative as can only be proved by show- 
she would be a witness to all purposes, but only 
as far as the necessity extends, that is, to prove 
the criminal connexion. Further than that, she 
ought not to go; because every thing else is 
capable of proof by other persons, and nothing 
but necessity will warrant the dispensing with 
the rule, that a woman shall not be a witness 
in a matter wherein her husband is concerned," 
&c. "That the wife may be a witness to the 
extent I have mentioned and no farther, I con- 
sider as well estabhshed in the eases of Bex 
V. Reading, Cas. t. Hardw. 79, and Rex v. In- 
habitants of Bedel, Id. 379, 2 Strange, 107G,. 
Andrews, 8." 

5 [ilima Queen v. Hepburn! 7 Cranch [11 V. 
S.] 290; 2 Pet. Cond. R. 496. Reviewed and 
confirmed in Davis v. Wood, 1 Wheat. [14 U.. 
S.] 6; 3 Pet. Cond. R. 465. 
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ins liim to be elseT\'liere; for the general rule 
is 'presumitur pro legitimatione.' After a di- 
Torce, a mensa et tlioro, the children are has- 
■tards; but in a voluntary separation by agree- 
ment, the law will suppose access, unless the 
negative be shown." Mr. Blackstone goes no 
further than to state the general presumption 
of law, and, consequently, that the onus pro-' 
bandi is thrown on him who would estab- 
lish illegitimacy; but does not intimate that 
stronger testimony would be required to prove 
non-access, than in any other case of an 
alibi; in all which cases the degree of neg- 
ative proof which is required, must depend, 
in some degree, upon the strength of the pos- 
itive testimony. The fact of marriage, is the 
fact on which the plaintiCCs rely as the pos- 
itive testimony in this case; and it is the tes- 
timony on which, the law erects the presump- 
tion of legitimacy; but it cannot be denied 
that a marriage, so early after conception, 
that the husband might not have discovered 
the pregnancy, does not afford so strong an 
inference in favour of his belief that he was 
the father of the child, as a marriage after 
the fact of pregnancy had become notorious. 
In Pendrell v. Pendrell, 2 Strange, 923, the 
husband and wife parted after living together 
some months, she staying in London, and 
he going to Staffordshire. After a separation 
of three years, the plaintiff was born, and it 
being uncertain whether the husband had 
visited London within the year, an issue at 
law was directed; and upon strong evidence 
of no access, the legal presumption in favour 
of legitimacy was overruled, and the law left 
to the jury, whose verdict was against the 
plaintifiE. The case informs us that the evi- 
dence of no access was strong, but does not 
say what that evidence was. There is, how- 
ever, no hint that it was such as to make 
access impossible. It is also observable that 
there was, probably, some doubt whether the 
husband had not been in London within the 
year. The circumstances are not fully stated 
in the case; but, so far as they are stated, 
there is no reason to suppose that there was 
an3'' other proof of an alibi, than is afEorded 
by the general residence of the husband in 
Staffordshire, and of the wife in London, 
without any testimony that he had visited 
London, or she Staffordshire. It is worthy 
of observation that evidence was admitted 
that the mother was of ill fame. 

The case of Goodright v. Saul, 4 Durn. & 
B. [4 Terra' R.] 3yC, turns Upon the legitimacy 
of John T. Hales, whose title was set up 
by the defendant. Klizabeth Tilyard, the 
great-grandmother of John T. Hales, had in- 
termarried with Simon Kilburn, with, whom 
she lived in Norwich some time without hav- 
ing any children. The husband then went 
away, after which, Elizabeth lived publicly 
with Joseph Hales, during which time a son. 
Joseph, was born, (from whom John T. Hales 
descended), who was always considered in 
the family as, a bastard. It did not clearly 
appear where the husband was during this 



time, but one very old witness proved that 
he went to London, where it was supposed he 
remained, and returned to Norwich after the 
death of his wife. The son, Joseph, went by 
the name of Hales. The counsel for the de- 
fendant insisted on the presumption of law, 
in favour of legitimacy; and the judge in- 
structed the jury, that though it was not 
absolutely necessaiy to prove the husband 
out of the realm in order to bastardize the 
issue, yet it was incumbent on the party in- 
sisting on that fact, to prove that the hus- 
band could not by any probability have had 
access to the wife at the time, which, he con- 
ceived, had not been shown in the present 
instance. The jury found for the defendant, 
and on a lule to show cause, a new trial was 
granted. Ashurst, J., said he was convinced 
he had laid too much stress on the necessity 
of proving non-access, when the husband was 
within the realm, by witnesses who could 
prove him constantly resident at a distance 
from his wife. That the husband in this 
case left the wife and went to reside at an- 
other place, as it was believed, in London, 
and that there was no direct evidence of his 
access: there was other evidence which went 
strongly to rebut the presumption of access; 
a very forcible circumstance was, that him- 
self and his family Imd taken the name of 
his putatiA'-e father. The instruction given to 
the jury in this case was, that it was nec- 
essary to prove that the husband could not, 
by any probability, have had access to the 
wife, and that the testimony did not amount 
to such proof. This instruction was declared 
to be erroneous, and must have been so ei- 
ther in its general principle, or in the par- 
ticular application of the principle. The gen- 
eral-principle was, that it was necessary to 
show that the husband could not, by any 
probability, not possibility, have had access 
to the wife; and the particular application of 
the principle was, to the case of living openly 
with another man, and having a son at the 
time, who was considered in the family as 
the child of that other man, and who took 
the name of the putative father. This case 
shows clearly, that without positive proof of 
non-access, circumstances may rebut the pre- 
sumption arising from marriage. 

The case of Rex v. Luff e, 8 East, 193, turn- 
ed on. the legitimacy of a child born in wed- 
lock, where the proof of the non-access of the 
husband until within a fortnight of the birth, 
was positive. In the course of the trial, Lord 
Bllenborough said: "Where the thing cannot 
certainly be known, we must call in aid such 
probable evidence as can be resorted to, and 
the intervention of a jury must, in all cases 
in which it is practicable, be had to decide 
thereupon; but where the question arises, as 
it does here, and where it may certainly be 
known from the invariable course of nature, 
as in this case it may, that no birth coxild be 
occasioned and produced within those limits 
of time, we may venture to lay down the 
rule plainly and broadly, without any dan- 
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ger arising from tlie precedent," In giving 
his final opinion in tlie cause, tlie language 
of liis lordship is much more positive. After 
stating cases which show that a natural in- 
t-apaeity of the hushand to be the father, 
constitutes an exception to the rule of law, 
he adds: "And, therefore, if we may resoit 
at all to such impediments arising from the 
natural causes adverted to, we may adopt 
other causes equally potent and conclusive, 
to show the absolute physical impossibility of 
the husband being the father; I will not say 
the improbability of his being such, for up- 
on the ground of improbability, however 
strong, I should not venture to proceed." 
"The general presumption," he also said, 
"will xjrevail, except a case of plain natural 
impossibility is shown." Justice Grose said: 
"In every case, we will talie care, before we 
bastardize the issue of a married -woman, 
that it shall be proved that there was no 
such access as could enable the husband to 
be the father of the child." Justice Law- 
rence said: "It had been shown that im- 
becility from age, and natural infirmity from 
other causes, have always been deemed suffi- 
cient to bastardize the issue, all which evi- 
dence proceeds upon the ground of a nat- 
ural impossibility that the husband should be 
the father of the child. Then why not give 
effect to any other matter which proves the 
same natural impossibility?" Le Blanc lays 
down the old rule and says: "Afterwards, 
tlie rule was brought to this, that where 
there was an impossibility that the husband 
could have had access to the wife, and have 
been the father of the child, there it should 
be deemed illegitimate; and in Goodright v. 
Saul, the court held that there was no ne- 
cessity to prove the impossibility of access, 
if the other circumstances of the case went 
strongly to rebut the presumption of access. 
If it do not appear, but that he might be the 
father, the presumption of law still holds in 
favour of the legitimacy." This is certainly 
a very strong case in favour of the opinion 
that positive proof of non-access is required 
to bastardize a child born in wedloclJ. The 
force of the decision, however, is in some 
degree diminished by two considerations; the 
first is, that access was clearly impossible. 
The question, therefore, was not whether- il- 
legitimacy might be proved where access was 
Ijossible, but whether it was the legal conse- 
quence of the impossibility of access. When 
the judges proceeded to recognise the nile 
that legitimacy must be presumed where ac- 
cess was possible, they undoubtedly travelled 
out of the case before them; and although 
these obiter opinions are entitled to great re- 
spect, they do not stand on the same ground 
with opinions given on the very point which 
is decided. The second consideration is, that 
the ease of Rex v. Luffe, was not a jury 
cause, but a ease to be decided entirely by 
the court; and unless we suppose Lord El- 
lenborough to have changed his view of the 
case on liearing the whole argument, this 



circumstance was not without its weight; liis 
language duriug the trial certainly countenan- 
ces this idea. It is not entirely' unworthy of 
remark, that though the chief justice and 
Grose, J., lay down the rule positively, Law- 
rence, J., avoids it, and Le Blanc, J., is not 
so explicit as the two whose opinions were 
first given. 

This question is said in Phil. Bv. p. 118, 
to have been afterwards considered by the 
judges in the case of the Banbuiy Claim oC 
Peei-age, in which, Phillips says: "The prin- 
ciple laid down in the case of Goodright v. 
Saul, was afiirmed." "It was held that 
where tlie hxisband and wife are not proved 
to be impotent, and have had opportunity of 
access to each other during the period in 
which a child could be begotten and born 
in the course of nature, the presumption of 
legitimacy arising from the birth of tlie cliild 
during wedlock, may be rebutted by circum- 
stances inducing a contraiy presumption; 
and the fact of non-access, (that is, the non- 
existence of sexual intercourse,) as well as 
the fact of impoteney, may always be proved 
by means of such legal evidence, as is strict- 
ly admissible in eveiy other case where a 
physical fact is to be proved." I have 
searched in vain for a report of this case, 
and must, therefore, be content with, tlie 
statement Phillips makes of it.« 

The case of Bowles v. Bingham, 3 Mimf. 
599, is also a vei-y strong case in favour of 
the presumption of law in favour of legiti- 
macy, and the judge who delivered the opin- 
ion, unquestionably admits the law to be. 
that legitimacy must be presumed unless its 
impossibility be shown; but the same opin- 
ion shows that in the actual case, intercouree 
between the husband and wife at the time 
of conception, was probable, and the decision 
was in favour of the injured party. 

The conclusion to which I am brought by 
a comparison of the cases I have had an op- 
portunity of examining, is, that the presump- 
tion of law is in favour of the legitimacy of 
a child born in wedlock, but that this pre- 
sumption may be rebutted by other testi- 
monj-, which does not go to the full extent 
of absolute impossibility. I will not say 
that mere probability is enough; I think it 
is not enough; the known connexion of a 
woman with another man while she cohab- 
ited with her husband, or might, upon any 
reasonable calculation, be supposed to have 
intercourse with him, would weigh as noth- 
ing. In such case as this, if the marriage 
had taken place in such an advanced state 
of pregnancy, that the situation of the wife 
must have been known to the husband, I 
should be disposed to consider it as a rec- 
ognition of tlie child afterwards born. Any 
conduct of the husband after the birth, indi- 
cating a belief that the child was his. would 
have been entitled to great weight, and 

cl Wheat. Selw. N. P. (4th Am. from 7tli 
London Ed.) p. G13. 
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would proTjaWy have "been decisive; but in 
this case, the marriage took place when the 
pregnancy was prohably unknown. The ac- 
quaintance between the parties, most prob- 
ably commenced too late for the husband, 
according to the law of gestation, to be the fa- 
ther of the child aftei-wards born; the com- 
mon opinion of the neighbourhood gare the 
cTaild to another man; the boy grew up, not 
in the household of Stegall, not looking up- 
on him as a father, not being considered as 
a son, and the presumption of law derives no 
aid from the reputation of the woman. Un- 
der all these circumstances, the court would 
be restrained from directing an issue, only 
by the opinion that the presumption of law 
must prevail, unless it be clearly impossible 
that the husband can be the father of the 
child. As I am not of that opinion, but 
think that this presumption of law may be 
rebutted by testimony which places the neg- 
ative beyond all reasonable doubt, I shall di- 
rect an issue to try the legitimacy of tlie 
plaintiff, Jordan E. Sherwood. ' 

It will be unnecessary again to go through 
the law of the ease in relation to the claim 
of Martha Wright. The probability that she 
is legitimate, is not stronger than that in fa- 
vour of her brother, and I shall direct an is- 
sue as to h.er likewise. It will be unneces- 
sary to discuss the rights of the defendants, 
until this issue shall be tried, 

NOTE. The court directed that issues be 
made up and tried at the next term, to ascertain 
whether the plaintiffs, Martha Wright and John 
R. Sherwood were the children of John Potter 
Stegall, or not. At the November term of the 
court, 1825, the cause was continued until the 
next term, and leave given the parties ad in- 
terim, to take further testimony, each partj' giv- 
ing due notice to the other of the time and 
Iilace of taking the same. At the May term 
ensuing, a jury was empannelled to try the 

' The opinion of Chief Justice Marshall, in 
the above case of Stegall v. Stegall, is fully sus- 
tained by the opinion of the supreme court of 
Pennsylvania, in the case of Com. v. Shepherd, 
G Bin. 286. That was a criminal prosecution 
against Shepherd for fornication with Sarah 
Myers, and begetting a bastard child by her. 
Sarah Myers, the prosecutrix, was married in 
3801. She lived with her husband two or three 
years after the marriage, when he went away 
to New York, where he had resided ever since. 
The father of the prosecutrix took her back to 
his own house in Kensington, and she had, for 
the most part, uniformly resided under his roof. 
When absent, in 1811, and the following spring 
for three months, engaged as a nurse in differ- 
t'nt places, the defendant frequented lier com- 
■jmny, was with her late at night when the fami- 
lieK had jrone to bed, and once was with her all 
night. Her husband was not known to have 
been in her company for several years prior to 
the birth of the child, which took place, G>y the 
testimony of the mother), on the 21th of De- 
cember, 1812, But a witness swore that he 
saw Myers, the husband, in the Philadelphia 
market, on the 10th of June, 1812, and it ap- 
peared that he was seen at the same place, 
iihout a month before, and also in the spring of 
1811. The prosecutrix also swore that the de- 
fendant had promised to marry her, had fre- 
quent criminal connexion with her, and was 
the father of the child. She did not know 
whether her husband was dead or not; and the 



above issues and after very full argument, tlie 
jury not being able to agree on a verdict, were 
discharged. Another jury was empannelled at 
the December term, 1826, to try the same is- 
sues, and the case was again very laboriously 
argued, but this jury being also unable to agree- 
upon a verdict, was likewise discharged. On 
the 6th day of June, 1827, the court, Marshall. 
C. J., and Hay, J., being present, on the motion 
of the plaintiffs set aside the order of June, 
1825, directing issues to be made up and tried 
to ascertain the legitimacy or illegitimacy of 
the two plaintiffs, Martha Wright and Jordan 
B. Sherwood, and proceeded to render a decree, 
an extract from which is subjoined: 

"The court is of opinion that the plaintiff.. 
Catharine Stegall, formerly Catharine Newby, 
who was lawfully married to John Potter Ste- 
gall, now deceased, in the latter part of the 
month of December, 1789, was his, the said 
John Potter Stegall's lawful wife; hut as it is 
in proof, that the said Catharine willingly left 
her said husband, and for many years before, 
and at the time of his death, lived in adultery 
with another man, she is, for that cause, by 
the act of assembly of Virginia, in such case- 
made and provided, barred of all claim to dow- 
er of the lands of her said husband; and yet, 
not being precluded by tlie laws of Yirginia, on 
account of her separation from her husbandj 
and adultery, from her share of her said hus- 
band's personal estate, she is entitled to a wid- 
ow's share of the distributable surplus of the 
said John Potter Stegall's personal estate. 
The court is further of opinion, that iipon the 
proofs in the case, considered in reference to 
the principles of- law applicable to such case, 
the plaintiffs, Jordan R. Sherwood and Martha 
Wright ought, and are to be deemed the legiti- 
mate children of the said John Potter Stegall, 
deceased, by his wife, the said Catharine. The 
court is further of opinion, that the marriage- 
of the said .Tohn Potter Stegall, deceased, with 
Susannah Portwood, after his marriage with 
the plaintiff, Catharine, and while his wife, the 
said Catharine, was living, was null and void, 
and that the said Susannah Portwood was not 
entitled either to dower of his real or to a dis- 
tributive share of his personal estate; but that, 
nevertheless, by the act of assembly of Virginia, 
in such case made and provided, the defendant, 
Nancy Smith, daughter of the said Susannah, 
by the said John Potter Stegall, born after the- 

counsel for the prosecution in the court below, 
asked her when she last saw her husband? To 
this question the defendant's counsel objectetl, 
and, after a long discussion, the judge over- 
ruled the objection, and she answered that she 
had not seen him for eight years. In his charge 
to the jury, Yates, J. said, that if, upon a con- 
sideration of all the evidence, they should be of 
opinion that the husband had not had access to 
his wife, and that the child was really begot- 
ten by the defendant, they might find him guilty 
of both fornication and bastardy; but that they 
were not to consider any thing that fell from 
Sfirah Slyers as evidence of non-access. Per 
Tilghman, C. J. : "In this the judge was clearly 
right. In old times it seems to have been hold- 
en, that a child born of a married woman, 
whose husband was within the four seas which 
bounded the kingdom, could not be considered 
as illegitimate. This was unreasonable. When 
the husband has access to his wife, it is right 
that no evidence, short of absolute impotence of 
the husband, should bastardize the issue. But 
when they live at a distance from each other, so 
that access is very improbable, the legitimacy 
of the child should be decided upon a considera- 
tion of all the circumstances. The law was laid 
down in Pendrell v. Pendrell, in the fifth year 
of Geo. II. (2 Strange, 925). and has ever since 
been considered as settled." On the question 
of the competency of the wife as a witness, sec- 
note of this same case, supra. 
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said illegal marriage of her said parents, and 
during the coverture, and the defendant, Bliza- 
l)eth Jennett, daughter of the said Susannah, 
T)orn before her said marriage with the said 
John Potter Stegall, but recognised by him after 
liis marriage with her mother, and during the 
coverture, as his, the said John Potter's child 
ought, and are, both to be deemed the legitimate 
•cliildren of the said John Potter Stegall. Con- 
sequently, thei court declares, that the said 
Jordan E. Sherwood, Martha Wright, Nancy 
Smith, and Elizabeth Jennett are the lawful 
lieirs and distributees of the said John Potter 
Stegall, deceased, entitled each to an et[ual 
share of his real and personal estate." 



Case "No. 13,352. 

In re STEIN. 

[16 N. B. R. 569.] i 

District Court, S. D. New York. Aug. 31, 
1877. 

Baxkruptct— Prefeuence— Provi>jg Pkefekbed 
Debt. 

1. A creditor who has received a preference 
-contrary to the provisions of section o08-t of 
the Revised Statutes cannot prove his debt 
after the preference has been recovered from 
liim by the assignee. 

[Cited in Re Black, Case No. 1,439; Re Kauf- 
man, Id. 7,627; Re Graves, 9 Fed. 821. 
Disapproved in Re Cadwell, 17 Fed. 693.] 

[Distinguished in Jefferson County Nat. Bank 
v. Streeter (N. Y. App.) 12 N. E. 707.] 

2. Where M., in pursuance of a scheme to 
obtain a preference for H., a creditor of the 
Tjankrupt purchased logs of the bankrupt and 
subsequently took a transfer of a note held by 
H. Held, that he held such note as trustee 
for H., and that the acceptance of the logs 
■was a preference. 

[In the matter of Alexander Stein, a bank- 
i*upt. For another case involving this liti- 
gation, see Case No. 12,480.] 

Dailey & Mackin, for assignee in bank- 
ruptcj". 
Castner & Love, for Miller. 

BLATCHFORD, District Judge. Section 
50S4 of the Revised Statutes provides, that 
•every person who has accepted any prefer- 
ence, having reasonable cause to believe 
that the same was made or given by the 
•debtor contrary to the provisions of the 
liankruptcy statute, shall not prove the debt 
or claim on account of which the preference 
is made or given, nor shall he receive any 
dividend therefrom, until he shall first sur- 
render to the assignee all property, money, 
Tbenefit. or advantage received by him under 
such preference. Section 12 of the act of 
June 22, 1874 [18 Stat. 180], among the caus- 
es for which a person may be put into in- 
voluntary bankruptcy, specifies as one, that, 
teing bankrupt or insolvent, or in contem- 
plation of bankruptcy or insolvency, he has 
made a payment, gift, grant, sale, convey- 
nnce or transfer of money or other property, 
estate, rights or credits, with intent to give 
a preference to one or more of his creditors, 
or with the intent, by such disposition of his 

1 [Reprinted by permission.] 



property, to defeat or delay the operation of 
the banki-uptcy statute, and then proceeds 
thus: "And if such person shall be ad- 
judged a bankrupt, the assignee may re- 
cover back the money or property so paid, 
conveyed, sold, assigned or transferred con- 
trary to this act, provided that the person 
I'eceiving such payment or conveyance had 
reasonable cause to believe that the debtor 
was insolvent, and knew that a fraud on 
this act was intended; and such person, if 
a creditor, shall not be allowed to prove for 
more than a moiety of his debt; and this 
limitation on the proof of debts shall apply 
to cases of voluntary as well as involuntary 
bankruptcy." 

If Miller was not a creditor when he ac- 
cepted the logs, and so did not accept a 
preference, there is nothing to prevent his 
proving the debt he has proved by his 
amended proof. If he is to be regarded as 
a creditor accepting a preference, then, in- 
asmuch as the preference has been recov- 
ered from him by the assignee in bank- 
ruptcy by suit, he must be regarded as hav- 
ing accepted the preference under the cir- 
cumstances specified in section 5084, and as 
not having surrendered to the assignee the 
property he received under the preference, 
and so being barred by that section from 
proving such debt. How is his position af- 
fected by section 12 of the act of 1874? I 
see no conflict between the provisions of 
section 5084 and those of section 12 of the 
act of 1874. The meaning of the latter sec- 
tion seems to be, that although a person 
taking a preference may be in a position, 
imder section 5084, to prove his debt, be- 
cause he has made a surrender, he shall not 
even then prove for more than half of his 
debt, if the case is one of aetnal fraud on 
his part. Under section 5084, actual fraud 
is of no consequence, if there be a suri-en- 
der. A suggestion made by me in Re Rior- 
den [Case No. 11,852], which was not in 
point in that case, to the effect that the pro- 
vision in section 12 applies only where there 
has been a recovery, is not, I think, on more 
careful consideration, well founded. I see 
no ground for holding that there was any 
intention in section 12 to provide for, or to 
recognize that there could be any proof of 
a debt after a recovery, it having been the 
settled. construction, under section 50S4, that 
there could be no surrender after a recov- 
eiy. Section 12 calls its own enactment a 
"limitation on the proof of debts." It is 
such. It saj'S that a person in a certain 
position shall not be allowed to prove for 
more than a moiety of his debt. It does not 
say that any one shall be allowed to prove 
a debt. The provision in section 5084 is, 
also, a limitation on the proof of debts. It 
says that a person in a certain position shall 
not prove his debt. Section 12 says, that 
"this limitation on the proof of debts shall 
apply to eases of voluntary, as well as in- 
voluntary bankruptcy." The limitation in 
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section 5084 applies to both classes of cases. 
The limitation in section 12. is a limitation 
added to the limitation in section 5084. 

It only remains to consider whether ililler 
is a creditor accepting a preference. It is 
contended for him that, when he purchased 
the logs, he was not a creditor; that he took 
the transfer of the note from Hoyt after he 
purchased the logs from Stein; that he 
could not receive a preference unless he was 
a creditor at the time; and that he has done 
nothing to vitiate the note since he took a 
transfer of it. The answer to this view is 
that the evidence shows that the scheme 
was one devised by Miller to enable a pref- 
erence to be obtained for a part of the note 
held by Hoyt, to tlie' extent of the value of 
the logs which Miller obtained from Stein. 
It was indifferent to Miller whether he 
should pay Stein or Hoyt for the logs; but, 
if he should pay Hoyt, Hoyt would secure 
a preference pro tanto. The evidence shows 
that while Miller is the legal holder of the 
note, as respects the estate in bankruptcy, 
he holds it really as trustee for Hoyt, and 
that he obtained the logs really for Hoyt's 
benefit. 

The amended proof of debts must be ex- 
punged. 



Case 'No. 13,353. 

STEIN et al. v. GODDARD et al. - 

[1 McAlI. 82.] X 

Circuit Court, California.2 July Term, 1856. 

Pleadixg at Law— Patests— Case— AssIGNME^fT 
— Joinder. 
The infringement of a patent is a tort; but 
as the wrongful act is not committed with di- 
rect force, the form of action is that descrip- 
tion of tort called trespass on the case. Held, 
the assignees of a patent, though it is conveyed 
to them in separate, undivided parts, may all 
join at the time of the infringement with tlie 
holders of the title, in an action for the recov- 
ery of damages for an infringement of the pat- 
ent. 

The action was brought to recover damages 
for the alleged violation of a patent. The 
plaintiffs sue as assignees of the patent for the 
state of California. A demurrer was filed by 
defendants; and the gi-ound on which it rested 
was, that the complaint or declai-ation showed 
upon its face that the assignment of the pat- 
ent to the plaintiffs is for separate interests, 
one undivided third part being assigned to one, 
and two undivided third parts to the other 
plaintiffs. 

Shaffer, Park & Shafter, for plaintiffs. 
Crockett & Page, for defendants. 

MCALLISTER, Cu-cuit Judge. It is argued 
that the interests of the plaintiffs as assi^ees 
being separate, they cannot maintain a joint 
action. This is the sole ground on which the 



1 [Reported by Cutler McAllister, Esq.] 

2 [District not given.] 
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demurrer rests. To sustain it, reference has 
been made by counsel for the demurrer to va- 
rious authorities collated in 1 Chit. PL 10. 
These cases affirm the familiar principle that 
in actions arising ex contractu, where the legal 
intei-est and cause of action of the covenantees 
are several, each may and should sue separate- 
ly "for the particular damages resulting to him 
individually. This principle and these author- 
ities do not apply to the case at bar. Here, 
the, legal interest is jomt. The quahty of the 
interest is not destroyed or affected by the 
quantity in which it is distributed. The whole 
joint interest in this patent for the state of 
Calfomia is in the plaintiffs, and for an injury 
to that interest they may sue jointly. The 
authorities cited apply exclusively to actions 
ex contractu, and have no application to this 
action, which is not brought on a joint contract, 
but founded on tort. The infringement of a 
patent is a tort; but as the wrongful act is not 
committed with direct force, and the injury 
is the indirect effect of the wrongful act of the 
defendant, the form of action is that descrip- 
tion of tort called "trespass on the case." 
Hind. Pat. 252. The cases which do apply to 
the present, are to be found in 1 Chit. PI. 113. 
These assert the principle that "when two or 
more persons are jointly entitled, or have a 
joint legal interest in the property affected, 
they must in general join in the action, or the 
defendant may plead in abatement, and though 
the interest be several, yet if the wrong com- 
plained of caused an entire joint damage, the 
parties may," &c. If there could be any doubt 
on this point, it is dissipated by authority. 
Hindmarch' (Pat 252) tells us, if a patent has 
been assigned in several shares, all the as- 
signees may join in bringing an action; and it 
is conceived it makes no difference whether 
the title of the several assignees accrues to 
them by only one or several deeds. In "Whitte- 
more v. Cutter [Case No. 17,600], a joint ac- 
tion for the violation of a patent was sustained, 
which had been brought by the patentee and 
his assignee. "The statute (say the court) 
gives to the assignee all the right and respon- 
sibility which the original inventor had in the 
undivided portion of the patent which is con- 
veyed; and an action may well be maintained 
by all the parties who at the time of the in- 
filngement are the holders of the title." In 
the case at bar, the plaintiffs allege themselves 
to be the owners of the whole title and inter- 
est in the state of California; and this is ad- 
mitted by the defendants' pleading. 

The demun'er in this case is hereby over- 
ruled, and an order will be entered according- 
ly; and it is further ordered that defendants 
pay costs, which shall be entered in the order 
overruling the demurrer. 



STEINBERG (CLAPLIN v.). See Case No. 
2,777. 

STEINBROOK (MUNGOSAH v.). See Case, 
No. 9,924. 
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Case Wo. 13,354. 

Ex parte STEINER. 

[1 Pa. Law J. 3G8.] 

Circuit Court, E. D. Peunsylvania. Nov. 10, 
1842. 

BaXKKUPTCY — P.\TMENT BY ASSIGSEB FOIt OVEK- 
WOHK— DeFIXITIOX— "Ol'EHATIVE. " 

An apprentice regarded as an "operative," 
within the fifth section of the bankrupt act of 
1841, and his master, who was now bankrupt, 
bavins, before the bankruptcy, made an express 
agreement to pay him for all overwork, the 
court directed the assignee to pay the appren- 
tice accordingly. 

Huber, a certificated bankrupt, bad made an 
agreement (while in business as a cutler, 
and lonj? before the bankruptcy) with two 
of his apprentices (the petitioners) to pay 
them for "all overwork, according to the 
rate of wages that should be paid from time 
to time to joximeymen." The facts were 
proved by Huber liimself. The question was 
whether, being apprentices, the petitioners 
could be regarded as operatives, and so en- 
titled to priority under the fifth section of 
the bankrupt act, -which prefei-s to a certain 
amount "any person who shall have per- 
formed any labor as an operative in the serv- 
ice of any bankrupt." It was admitted that 
the claim was a meritorious one. The doubt 
on the subject was caused by the decision 
of the supreme court of Pennsylvania in 
Bailey v. King, 1 Whart. 113. In that case 
the mistress had been in the habit of mak- 
ing a pecuniary advance to her apprentices 
for all work done by them beyond a certain 
amount, but, this compensation was to be 
dependent on the apprentice's regular attend- 
ance at church, and his keeping regular 
hours at home; and the payment was I'e- 
fused because the apprentice had staid out 
all night, contrary to express direction. The 
chief justice said, in behalf of the court, that 
it was a question of grave concern whether 
the enforcement, by legal means, of agree- 
ments like the one before the court, was not 
forbidden by considerations of policy; that 
the relation of a master to his apprentice, 
if not parental, was at least pupillary; that 
in the case before the court the recompense 
was essentially in the nature of a premium 
to industry and good behavior; that, being 
so, it ought to be left to the master's award; 
for that, if promises designed as mere incen- 
tives to good conduct were to be the sub- 
ject of suits at law, no master would make 
such promises. The whole court, being "en- 
tirely satisfied." on this subject, reversed the 
judgment below, which had been in favour 
of the apprentice. The coui*t took occasion, 
however, to distinguish the case from that 
of Mason v. The Blaireau [2 Cranch (6 U. S.) 
240], and called that "a very different case" 



from the one before them. The present case 
was not argued. 

BALDWIN, Circuit Justice. It is admit- 
ed that a master has a right to the reason- 
able labour of his apprentice, but where the 
master, prescribing how much time is rea- 
sonable, or how much the apprentice shall 
give, as of course, to his work, makes a 
special agreement to pay the" apprentice for 
such wqrk as he may voluntarily do beyond 
this, tlie court does not perceive that the 
agreement is of such a sort as necessarily 
contravenes any law. If a provision of the 
kind in question were incoi-porated in the in- 
dentures of apprenticeship, it would obvi- 
ously be valid; and no adequate reason has 
been assigned for distinguishing an agree- 
ment made afterwards. Cases may be where 
the enforcement of agreements by a master 
in favour of his apprentice would conti-avene 
the laws or policy of a state; but the case 
now befoi'e us depends upon the construction 
of the banla-upt law, whose language in this 
particular is comprehensive. The case is 
very analogous to one which arose in Mason 
V. The Blaireau, 2 Cranch [6 TJ. S.l 24(). 
There a master and his apprentice, being at 
sea, had saved a derelict ship, under cir- 
cumstances of great peril; and the master, 
in addition to his own portion of the salvage 
money, claimed to have received that which 
had been decreed to tlxe boy. But the court 
said that the claim was one which they felt 
"no disposition to support" unless the law 
of the case was clearly with the master; 
and that the authorities cited in his favour 
did not come up to the case. They add: 
"The right of the master to the earning of 
the apprentice in the way of his business, or 
of any other business which it substituted 
for it, is different from a light to his extra- 
ordinary earnings "«'hieh do not interfere 
with the profits the master may legitimately 
derive from his service." Page 270. The 
same doctrine had been incidentally declared 
before this decision in The Beaver, 3 C. Rob. 
Adm. 292, where Sir William Scott divided 
a salvage fund between an apprentice and 
his master, in the proportion of £150 to £500, 
or of one to three and one-third. In one re- 
spect the case before us is stronger than 
either of those just cited. There the ques- 
tion as to what constituted extraordinary 
service, and what was a proper compensa- 
tion for it, was settled by the court; while 
here both points have been determined by 
the master himself. 

Upon the authorities, the comprehensive 
language of the act, and the admitted fair- 
ness of the claim, the court is of opinion 
that the petitioners may be regarded as op- 
eratives pro tanto, and that it would be too 
severe a construction which would exclude 
them from the priority. 
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Case Wo. 13,365. 

STEINHAM V. UNITED STATES. 

[2 Paine, 168.] i 

Circuit Court, D. Vermont. 2 

Pe:;aij Action — Illegal Impoutatiox — Manifest 
— Who Bound to Deliver — Declara- 
tion— Witness— Accomplice. 

1. Under the act of congress of March 2, 
1S21 [3 Stat. 61G], regulating the entry of mer- 
chandise, the master of a vessel is not the only 
person bound to deliver a manifest of merchan- 
dise imported in the vessel. That duty devolves 
on him who has the charge and control of the 
merchandise; and for a violation of the law 
he is subject to its penalty. 

2. And it is not essential that he should be 
actually on board the vessel when it enters the 
waters of the United States. As, where one 
put goods belonging to him on board a boat in 
Canada, and after she had proceeded about a 
mile and crossed the line, got on board himself, 
and remained on board until his goods were 
landed, he was held subject to the penalty for 
not delivering the manifest. 

3. The act of congress declares that it shall 
be the duty of every person coming from a for- 
eign territory, adjacent to the United States, in- 
to the United States, with merchandise, to de- 
liver the manifest. The declaration averred 
that the defendant came from a foreign territo- 
ry, viz., from Montreal, and the evidence was, 
that he did not come from Montreal, but from 
Caldwell's Manor. Held, that after judgment 
the allegation under the videlicit might be re- 
jected as surplusage. 

4. An accomplice being a competent witness, 
it is not erroneous for a court to direct a jury 
to find a verdict upon his uncorroborated evi- 
dence, if they believe him. 

[Cited in Collins v. People, 98 111. 58(5; People 
V. Clough, 73 Cal. 352, 15 Pac. 7.] 

[In error to the disti-ict court of the United 
States for the district of Vermont.] 
At law. 

THOMPSON, Circuit Justice. This case 
comes up on a writ of error to the district 
court; and the errors complained of arise 
upon a bill of exceptions taken at the ti'ial. 
It was an action of debt brought by the 
United States for an alleged violation of an 
act of congress, entitled "An act further to 
regulate the entiy of merchandise imported 
into the United States from any adjacent 
territory," passed the 2d March, 1821. The 
declaration alleges that certain goods (de- 
scribing the same) were, on the 1st day of 
Sept., 1822, brought and Imported by the de- 
fendant from a foreign territory, adjacent to 
the United States, into the United States, to 
wit, from Montreal, in the province of Lower 
Canada, into Swantou, in the district of Ver- 
mont, which goods, wares and merchandise, 
were subject to the payment of duties by the 
laws of the United States. That the defend- 
ant was coming from a foreign territoiy ad- 
jacent to the United States, to wit, from 
Montreal aforesaid into the district of Ver- 
mont, with the said goods, wares and mer- 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [Date not given. 2 Paine includes cases 
from 1827 to 1840.] 



chandise, and did arrive at Swanton afore- 
said with the same, and did not deliver any 
manifest of the goods to any collector or dep- 
uty collector, as by law required, although 
there was an office legally established and 
kept at Swanton aforesaid, for the enti*y of 
merchandise imported, &c., contrary to the 
form of the act in such case made and pro- 
vided. 

The evidence in support of this allegation 
consisted of one witness only, who testified 
in substance that he was at Caldwell's Man- 
or, in the pi-ovince of Lower Canada, in com- 
pany with the defendant, when he purchased 
the goods; that he and the defendant put the 
goods into a small boat, of which George 
Hilliker was owner and master, and that 
the articles were brought into the United 
States by Hilliker, in said boat; that the boat 
came to the shore at Alburgh, within the 
district of Vermont, and about one mile from 
the place in Canada where they were put on 
board; and the witness and the defendant 
who had come by land from Canada to Al- 
burgh, then got on board the boat, and came 
with the said goods to Hilliker's house- In 
Hlghgate, in the district of Vermont; when 
the witness of the defendant unloaded the 
goods from the boat, a part of which were 
carried by them to Swanton Falls, and the 
remainder left in the charge of Hilliker. 
There was no evidence that any entry of the 
goods was made or manifest produced to any 
collector or deputy, or any duties paid; and 
upon this evidence the court charged the ju- 
ly if they believed the witness, the United 
States were entitled to recover the penalty 
claimed. The jury found a verdict for the 
United States. 

The eiTors which have been alleged and re- 
lied on to reverse this judgment, are:— (1) 
That the master of the boat was the proper 
and only pei-son to deliver the manifest, and 
that he alone is liable for the penalts. (2) 
That the allegations in the declaration are 
insufficient (3) That no recovery could be 
had upon the uncorrobomted testimony of an 
accomplice. 

The first objection will depend upon the 
construction to be given to the act of con- 
gress. The act declares that it shall be the 
duty of the master of any vessel, except reg- 
istered vessels, and of every person having 
charge of any boat, canoe, or raft, and of the 
conductor or driver of any carriage or sleigh, 
and of every other person coming from any 
foreign ten-itory adjacent to the United 
States, into the United States, with merchan- 
dise subject to duty, to deliver immediately 
on his anival within the United States, a 
manifest of the cargo or loading of such ves- 
sel, boat, canoe, raft, carriage, or sleigh, or 
of the merchandise so brought fi-om the for- 
eign territory, at the office of any collector 
or deputy collector which shall be nearest xo 
the boundary line, or nearest to the road, or 
watei-s, by which such merchandise is 
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brought; the manifest to be sworn to. And 
the act then declares that, if the master, or 
other person having charge of such vessel, 
boat, canoe, or raft, or the conductor or driv- 
er of such carriage or sleigh, or other per- 
son bringing merchandise as aforesaid, shall 
neglect or refuse to deliver the manifest, 
&c., the goods, vessel, boat, &c., shall be for- 
feited to the United States, and such master, 
conductor, or other importer, shall be sub- 
jected to pay a penalty of four hundred dol- 
lars. 

No reasonable construction can be given to 
the terms, "other person and other impoiter," 
without applying them to a description of 
persons other than the commanders of ves- 
sels, boats, &c., and the drivers and conduct- 
ors of sleighs and carriages. They must have 
been intended to embrace every description 
of person whose employment is not specific- 
ally designated, and who shall import or 
bring into the United States from any ad- 
jacent foreign territory merchandise subject 
to the payment of duties; and the provision 
would be very inadequate to the object intend- 
ed by the act, unless these words should 
receive such construction. A passenger on 
board a boat might with impunity smuggle 
any goods, at least such as he could carry 
about his person, and over which the master 
of the boat could have no control. The duty 
of exhibiting the manifest devolves on him 
who has the charge and control of the mer- 
chandise; no other person could perform 
the duty, he would not have the means in 
his power to enable him so to do. The goods 
in the present case were clearly imported, or 
brought into the United States, by the de- 
fendant, within the sense and meaning of 
the act. He put th^^m on board the boat in 
Canada, and took them from on board within 
the United States; he was not to be seen on 
board the boat at the moment she crossed 
the line. It was, however, but about one mile 
from the place where the goods were put on 
board the boat, to the place where the de- 
fendant got on board; and the juiy had a 
right to infer that this was a mere attempt 
to evade the letter of the law. The master 
of a boat, or the driver of a carriage, cannot 
be bound to search every person who may 
be on board, to" see if they have not some 
article of merchandise upon which duties are 
payable; and for small articles for which no 
bill of lading is given, or freight received, 
and in no way under the control of the mas- 
ter, he could not make out a manifest. He 
could not know, or have a right to inquire 
whether the owner of the goods having the 
charge and custody of them, intended to vio- 
late the law. The defendant is, therefore, the 
party on whom the penalty in this case must 
fall. 

2. The second exception, as to the defects 
of the allegation in the declaration, is not well 
founded. It is sufficient if the declaration 
pursues substantially the words of the act, 
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and this it does in the present case. It al- 
leges that the goods were brought by the de- 
fendant from a foreign territoiT adjacent to 
the United States, into the United States, to 
wit, from ^Montreal in the province of Lower 
Canada, to Swanton, in the district of Ver- 
mont. The act does not require that the dec- 
laration should state to whom the foreign 
territory belonged. That is immaterial; and 
if necessary, the whole allegation under the 
videlicit might be rejected, and the declara- 
tion at all events, after judgment, would be 
good. If any objection could have arisen on 
this part of the ease, it was, that the allegation 
was not supported by the evidence. The wit- 
ness proved that the goods were purchased at 
Caldwell's llanor, and of course were not 
brought from Montreal; but no such objec- 
tion was taken on the trial, and if it would 
have been well founded it comes too late now. 
3. The last exception is not founded upon 
any facts appearing on the trial. The bill 
of exceptions states, that the court delivered 
its opinion to the jury, that they might give 
a verdict for the plaintiffs, on the unsupport- 
ed and uncorroborated evidence of an ac- 
complice, if they believed he swore the truth. 
But the witness in this case was not an ac- 
complice; he had no interest whatever in 
the goods, from anything that appears, or any 
knowledge that the defendant intended to 
evade the law. It was an opinion, there- 
fore, given by the court upon an abstract 
question, not applicable to the case, and if 
erroneous, would be no ground for reversing 
the judgment. But there was no error in the 
opinion on this point, had it been called for 
by the ease. There can be no question but 
an accomplice is a competent witness. It is 
laid down in the books as a univei-sal i-ule, 
that both in civil and in criminal cases, a 
particeps criminis may be examined as a wit- 
ness, notwithstanding the immorality or the 
illegality of his conduct, provided he has not 
been convicted of any crime that incapaci- 
tates him. The objection, therefore, resolves 
itself entirely into a question of credibility, 
and this is exclusively a question for the 
jury, and comes within the rule laid down by 
the court. It may be proper, in many cases, 
for the court to caution a jurj' against con- 
victing upon the uncorroborated evidence of 
an accomplice; but if he is both competent 
and credible, it would involve an absurdity to 
say his testimony was not sufficient to estab- 
lish a fact. The rule, however, I consider 
well settled as authority, and the fitness and 
propriety of it on principle need not be urged. 
Starkie, Ev. pt. 4, pp. IT, 23; 2 Camp. N. P. 
133. The judgment of the district court 
must, accordingly, be affinned with costs. 

NOTE. Messrs, Amos & Phillips, the edi- 
tors of the 8th edition of Phil. Ev. p. 30 et seq., 
in discussing the weight to which the testimony 
of an accomplice is entitled, say: 

"Since accomplices are competent witnesses, 
it appears to follow as a necessary consequence, 
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that if their testimony is believed by a jury, a 
prisoner may be legally convicted upon it, 
though it be unconfirmed by any other evidence. 
It is the peculiar province of the jury to de- 
termine on the degree of credit to be attached 
to any competent evidence submitted to their 
consideration; and It has accordingly been laid 
down in many cases as a settled rule, that a 
conviction obtained by the unsupported testi- 
mony of an accomplice is strictly legal. Cases 
cited in text to 7th Ed., p. 41, note 2, with the 
edition of 1 Hale, P. 0. 303; per Lord Denham, 
7 Car. & P. 152, and per Alderson, J., Id. 273. 
See, also. State v- Haney, 2 Dev. & B, 390; 
State V. Hardm, Id. 407. But great injustice 
would result if it were the practice of juries to 
convict upon the unsupported evidence of ac- 
complices, whose testimony, though admitted 
from necessity, ought always to be received 
with great jealousy and caution. For, upon 
their own confession, they stand contaminated 
with guilt; they admit a participation in the 
very crime which they endeavor by their evi- 
dence to fix upon the prisoner; they are some- 
times entitled to reward upon obtaining convic- 
tion, and always expect to earn a pardon. Ac- 
complices are tlierefore of tainted character, 
sLving their testimony under the strongest mo- 
tives to deceive; and a jury would not in gen- 
eral be justified in giving to such witnesses 
credit for a conscientious regard to the obliga- 
tion of an oath. Sometimes they may be tempt- 
ed to accuse a party who is wholly innocent, in 
order to screen tTiemselves, or a guilty asso- 
ciate"; and if the prisoner has been their par- 
ticipator in crime, they may be disposed to 
color and exaggerate their statement against 
him, with a view to hide thdr own infamy, or, 
by obtaining his conviction, to protect them- 
selves from his vengeance, and secure the ex- 
pected ben^t. "^nhe doctrine, therefore, of a 
legal conviction "upon the unsupirorted evidence 
of an accomplice has been greatly modified in 
sjibstance and effect; and it has long been con- 
sidered as a. .general rule of practice, that the 
testimony of an accomplice ought to receive 
confirmation, and that, unless it be corroborated 
in some material part by unimpeachable evi- 
dence, the presiding judge ought to advise the 
jury to acquit the prisoner. 

"It has been laid down that the practice of 
requiring some confiimation of an accomplice's 
evidence must T>e considered in strictness as 
resting only upon the discretion of the presiding 
judge. See per Lord Ellenborough, in Res v, 
Jones. 2 Camp. 132; and see State v. Haney, 
and State v. Hardin, et supra. And this, in- 
deed, appears to be the only mode in which it 
can be made reconcilable with the doctrine al- 
ready stated, that a legal conviction may take 
place upon the unsupported evidence of an ac- 
complice. But it may be observed that the 
practice in question has obtained so much sanc- 
tion from legal authority, that a deviation from 
it on the part of a judge in any particular case, 
would, at the present day, appear singular and 
of questionable propriety. Although the judge 
does not, in express language, declare that a 
ease depending on the unconfirmed evidence of 
an accomplice, is insufficient in law to warrant 
a conviction, but merely advises the jury not 
to place credit on the evidence; yet, as it is not 
likely an instance should arise in which the 
jury would disregard the advice so given, and 
convict the prisoner, the substantial result ap- 
pears to be nearly the same, as if the practice 
had depended on a rule of law, instead of being 
the exercise of the discretion of the presiding 
judge. The only distinction appears to be, that 
if the judge were to submit a case of this nature 
to the jury without any such recommendation, 
and a conviction ensued; or, if a jury were t<5 
convict in opposition to the recommendation of 
the judge, it could not properly be said in either 
case, consistently with the authorities on the 
subject, that the conviction would be illegal. 



"From the anomalous nature of the rule of 
practice requiring confirmation, more especial- 
ly from the circumstance that it is considered 
in law to rest merely upon the discretion of the 
presiding judge, and that it appears in fact to 
have originated in the exercise of such discre- 
tion, it might be expected that some difference 
of opinion would arise as to the nature and ex- 
tent of the necessary confirmation. It is clear- 
ly unnecessary that the accomplice should be 
confirmed in every circumstance which he de- 
tails in evidence; for there would be no occa- 
sion to use him at all as a witness, if his narra- 
tive could be completely proved by other evi- 
dence free from all suspicion. See report of 
the trials at York, on special commission, 1813, 
pp. 16, 17, 50, 150, 165, 201, particularly the 
charges of Thompson, O. B., in Rex v. Swallow, 
and of Le Blanc, J., in Rex v. Mellor. The 
rule on the subject which has generally been 
laid down is, that if the jury are satisfied that 
he speaks truth in some material part of his 
testimony, in which they see Mm confirmed by 
unimpeachable evidence, this may be a ground 
for their believing that he also speaks truth in 
other parts, as to which there may be no con- 
firmation. Id., and Deward's Case, 28 How. 
State Tr. 488, and per Lord Ellenborough, 31 
How. State Tr. 325; Rex v. Barnard, 1 Car. 
& P. 88. So far all the authorities agree; but 
the point upon which a difference of opinion and 
practice appears to have prevailed is, as to the 
particular part or parts of the accomplice's tes- 
timony which ought to be confirmed. In some 
cases it has been considered that the confirma- 
tion ought to be such as affects the person of 
the prisoner, and connects him directly with the 
crime; but in other cases this description of 
confirmation has been considered imnecessary, 
and it has been held, that confirmation of the 
accomplice in other parts of his testimony, 
■which do not affect the identity of the prisoner, 
may he sufficient to entitle the accomplice to 
credit, and to warrant the judge in leaving the 
case to the jury without a recommendation to 
acquit. 

"In the first case in which this question ap- 
pears to have been expressly raised, two pris- 
oners had been convicted on the evidence of an 
accomplice, who was confirmed as to the cir- 
cumstances attending the offense, but not as 
to the identity of the prisoners; and the judges 
were unanimously of opinion that the convic- 
tion was good, upon the general ground already 
mentioned; namely, that a prisoner may legal- 
ly be convicted upon the unconfirmed evidence 
of an accomplice. Rex v. Atwood, -Leach, 
Crown Cas. 464, cited in 7 Term R. 609. In a 
case occurring shortly afterwards, a similar 
decision took place, and, as it appears, on the 
same ground. At the trial the court observed, 
that the practice of rejecting an unsupported 
accomplice was rather a matter of discretion 
with the judge, than a rule of law; and the 
case having been left to the jury, and the pris- 
oner convicted, the judges afterwards held the 
conviction good. Rex v. Durham, Leach, 
Crown Cas. 478. It was, however, said in this 
case> that the witness (a receiver) was rather 
an accessory after the fact than an accomplice 
in the fact. In Rex v. Smith and another, 
reported in a note to the last case, where the 
only witness affecting the prisoners was an ac- 
complice, the court admitted the rule of law, 
that the uncorroborated testimony of an ac- 
complice was legal evidence, but thought it too 
dangerous to suffer a conviction to take place 
on such testimony, and the prisoners were ac- 
quitted. The same general doctrine was sub- 
sequently laid down in Rex v. Jones, 2 Camp. 
132 31 How. State Tr. 325, by Lord Ellenbor- 
ough, who there referred to a case in which the 
judges were of opinion that four prisoners had 
been properly convicted upon the testimony of 
an accomplice, whose evidence had been con- 
firmed as to three of the prisoners, but not as to 
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the fourth. And in the report of the York 
trials nnder a special commission, it was laid 
down by C. B. Thompson, that confirmation 
need not be of circumstances which go to prove 
that the accomplice speaks truth with respect 
to all the prisoners, (when several are tried,) 
and with respect to the share they have each 
taken in the transaction; for, if the jury are 
satisfied that he speaks truth in those parts in 
which they see unimpeachable evidence brought 
to confirm him, that is a groiuid for them to 
believe that he speaks also truly with i-ctjard to 
the other prisoners, as to whom there may be 
no confirmation. Rex v. Swallow; 31 How. 
State Tr. 325. Again, in a later case, where 
an accomplice was confirmed as to one of sev- 
eral prisoners jointly indicted. b\it not as to the 
others, Bayley, J., told the jury, that if they 
were satisfied from the confirmation, that tlie 
accomplice was a credible witness, they might 
act on his testimony with respect to the pris- 
oners, as to whom he had not been confirmed, 
and they were convicted. Rex v. Dawbar, N. 
P. Cas. 31. and see Rex v. Barnard. 1 Car. & 
P. ^, per Hulloek, B. In Birkett's Case, Russ. 
& R. 252, on a case reserved, the judges were 
of opinion that an accomplice did not require 
confirmation as to the person charged by him, 
if lie were confirmed in the other particulars of 
his statement. And in a very recent case at 
the Old Bailey, before Lord Denham, Mr. Jus- 
tice Park and Mr. Baron Alderson, when the 
counsel for the prosecution stated that he 
should not be able to confirm an accomplice, 
who was to be called as a witness, with regard 
to the persons of the prisoners, but only as to 
the general circumstances of the case. Lord 
Denham said he considered, and he believed 
liis learned brothers concurred with him, that 
it was altogether for the jury, who might, if 
they pleased, act on the evidence of the accom- 
plice withotit confirmation; but observed, that 
a person so situated, would not be likely to re^ 
ceive any great degree of credit. Rex v. Hast- 
ings, 7 Car. & P. 152. The prisoner was, how- 
ever, acquitted, as on hearing the case there 
was contradiction rather than confirmation. 

"The authorities above stated appear to show, 
as it has been before observed, that the rule, 
which requires some confirmation of an accom- 
plice to be given, is to be considered, not as a 
strict rule of law, but as a practice depending 
on the discretion of the presiding judge. And 
these authorities also show, that judges, in the 
exercise of their discretion, liave generally, if 
not always, considered that some confirmation 
ought to be given, but have not considered evi- 
dence, affecting the identity of tlie prisoners 
charged, to be essential for the purpose of con- 
firmation. On the other hand, there are sever- 
al recent decisions in which judges, in the ex- 
ercise of their discretion, have thought confiiin- 
atory evidence of identity ought to be given. 
Thus, in the case of Rex v. Addis, 6 Oar. & P. 
388, an accomplice who was the principal wit- 
ness, was corroborated as to collateral facts, 
none of which tended to connect the prisoner 
with the accomplice, or with the transaction: 
Mr. .Tustice Pattoson observed, that the corrob- 
oration ought to be as to some fact or facts, 
the truth or falsehood of which would go to 
])rove or disprove the offence charged against 
the prisoner. And in a subsequent case (Rex 
V. "NVebb. Id. 595), where it was proposed on the 
I)art of the prosecution, to confirm the accom- 
plice as to the mode in which the felony was 
committed, Mr. Justice Williams said, that 
.something ought to be proved which would tend 
to bring the matter homo to the prisoners, and 
that confirming the accomplice as to the mode 
in which the felony had been committed, was 
not enough to entitle his evidence to credit, so 
.•IS to affect other persons; that in fact this 
would be no confirmation at all, since every one 
would give credit to a man avowing himself a 
principal felon, for at least knowing how the 



felon was committed. In a later case, on an 
indictment against two persons, the same doc- 
trine was laid down by Mr. Baron Alderson 
(Rex V. Wilkes, 7 Car. & P. 272), who pointed 
out the distinction between confirmation as to 
the circumstances of the felony, and confirma- 
tion affecting the individuals charged; the for- 
mer only proves that the accomplice was pres- 
ent at the commission of the offence; the lat- 
ter shows that the prisoner was connected with 
it. In summing up, the judge observed, that 
confirmation merely as to the circumstances of 
the felony, was really no confirmation at all; 
that it was true, the jury might legally convict 
on the evidence of an accomplice only, if they 
eculd safely rely on his testimony, but that ho 
always advised juries not to act on the evidence 
of the accomplice, unless confirmed as to the 
particular person charged with the offence. 
After adverting to the facts of the case, as af- 
fecting the two prisoners, the same judge state<l 
to the jury, that if thej' thought the accomplice 
was not sufiiciently confirmed as to one, they 
n-ould acquit that one, and that if they thought 
he was confirmed as to neither, they would ac- 
quit both. In another case (Rex v. Moores, Id. 
270), where a thief and receiver were jointly in- 
dicted, the same learned judge expressed his 
opinion, tliat confirmation as to the thief, did 
not advance the case against the receiver. And 
in a former case of a similar description, where 
there was a slight confirmation as to the re- 
ceiver, but none as to the principal felon. Little- 
dale, J., thought the case failed altogether, and 
that the accomplice ought to be confirmed as 
to the principal, before the- jury could be asked 
to believe the witness' testimony. Rex v. 
Wells, Moody & M. 326. The ground of this 
decision appears to have been, tliat it was nec- 
essary to establish the guilt of the principal, by 
confirming the accomplice as to him. before the 
question of the guilt of the receiver could arise. 
"From the class of cases which have boeii 
last cited, it will appear that the recent practice 
of several judges, in exercising their discretion 
as to the evidence that ought to be adduced, in 
order to entitle an accomplice to eretlit, has 
been to require a confirmation upon some point 
affecting the person of the prisoner charged; 
and that when several prisoners are jointly 
tried, confirmation is to be required as to all of 
them before all can be safely convicted. In- 
deed, it would be difficult to assign a satisfac- 
tory grottnd for requiring confirmation as to the 
person of a prisoner indicted alone, and dispens- 
ing with confirmation as to prisoners jointly in- 
dicted: the same reasons which render con- 
firmation necessary in the former cases, appear 
to require it in the latter; if a distinction be- 
tn-een the two cases were allowed, a prisoner's 
acquittal or conviction, upon an accomplice's 
testimony, might depend upon the mere acci- 
dent of his being indicted alone, or jointly with 
others. It will be observed, that it is still laid 
down by judges, even when calling for this per- 
sonal confirmation, that the jury, if they think 
proper, may legally convict upon an accomplice's 
testimony unsupported; and that in the absence 
of such support, they do not withdraw the case 
from the jury, but only advise them not to give 
credit to the accomplice. Whether the rule of 
practice, which, as we have seen, has been re- 
cently followed, will be adopted as a general 
rule, by which all judges will consider them- 
selves bound, may, perhaps, not be wholly free 
from doubt, but the weight of the latter author- 
ities appears to be in favor of such a rule. The 
distinction between confirmation, as to the man- 
ner in which an offence was committed, and as 
to the parties by whom it was committed, is of 
obvious importance; and although cases may 
lirise. in which, from the confirmation of an ac- 
complice, as to the circumstances attending the 
commission of a crime, the jury may be led to 
conclude that the accomplice speaks truth with 
regard to the person charged, still as the two 
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points are, in general, essentially different, great 
eantion is to be used in drawing sucli a conclu- 
sion. If the witness has really been an accom- 
plice, as he states himself to be, he must be ac- 
quainted with the manner in which the offence 
was committed; and in describing the manner, 
it would not, in general, be the interest or desire 
of an accomplice to swear falsely- But with 
respect to persons concerned, there may be 
strong reasons to infer the existence of motives 
which would induce an accomplice to fabricate 
or pervert some facts against a party charged, 
notwithstanding the other facts related by him 
may be indisputably true, or even notwithstand- 
ing the general consistency of his story may be 
clearly established. 

"This subject, so important in itself, has cre- 
ated much difference of opinion at the Irish bar. 
See an anonymous pamphlet by an Irish bar- 
rister, Dublin, 1824; the object of which is to 
prove that some evidence of personal identity 
ought to be given in all cases. And see the 
tract of 0. B. Joy, which, though recently pub- 
lished, was written some years ago, in answer 
to the former pamphlet. The lord chief bar- 
on considers that the rule of practice, requiring 
confirmation, may be satisfied by corroborating 
parts of the accomplice's evidence, not affecting 
the persons of the prisoners. In the preface, 
the learned writer states, that he was induced to 
publish his treatise in consequence of the cases 
of Rex v. Addis and Bex v. Webb, cited supra. 
But the subsequent cases to the same effect, 
were probably not published when the tract of 
the chief baron appeared; they are not refer- 
red to by him, neither doe« he allude to the 
previous case of Rex v. Wells, supra. It ap- 
pears that the practice of requiring confirma- 
tion, when the case for the prosecution is sup- 
ported by an accomplice, applies equally when 
two or raore accomplices are brought forward 
against the prisoner. In a case in which two 
accomplices spoke distinctly to the prisoner's 
guilt jMr. Justice Littledale told the jury that, 
if their statement were the only evidence 
Jigainst him, he could not advise them to con- 
A'ict; observing, IJiat it was not usiial to convict 
on the evidence of one accomjilice without con- 
firmation, and that, in his opinion, it made no 
difference whether there were more accomplices 
than one. Rex v. Noalvcs, 5 Car. & P. 326. 
But see Joy's work, cited supra, page 100, con- 
tra, though ne does not cite Rex v. Noakes. 
He refers to the speeches of the Sol. Gen. and 
Mr. Serg. Best, in Rex v. Despard, 28 How. 
State Tr. 428. See on this subject the anon, 
pamph. cited supra, observations as to the trial 
of the incendiaries of Wild Goose Lodge— arson 
by. more than 100 persons marching in three 
parties, from distant points not connected with 
each other. The accomplices were selected as 
witnesses from different parties. See further, 
on the general subject. Sir T. Witherington's 
arg., 5 How. State Tr. 176: discussion on Lay- 
er's Case, 16 How. State Tr. 158; Sir R. At- 
kyn's remarks, 9 How. State Tr. 721, as to the 
evidence of an indicted accomplice; Murphy's 
Case, 19 How. State Tr. 703: Sir T. Copley's 
remarks in Watson's Case, 32 How, State Tr. 
.~)13; Lord Elleuborough's charge in Watson's 
Case, Id. 583; Lord. Tenterden's charge in the 
Cato-street conspiracy, 33 How. State Tr. 689. 
It appears to have been held in a late case, that 
a. confirmation by the wife of an accomplice, 
would be insuflicient; it was said that the wife 
and the accomplice must be considered as one, 
for this purpose. Bex v. Neal, 7 Car. & P. 168, 
per Park, J. In another recent case, in which 
the prisoner was indicted for manslaughter at 
u fight, it was objected that all persons who 
had been present, were principals in the second 
degree, and that their evidence ought to receive 
confirmation, as in the case of accomplices; 
but Mr. Justice Paterson was of opinion that 
they were not such accomplices as would re- 
quire any further evidence to confirm them. 
Rex V. Hargrave, 5 Car. & P. 170." 
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STEINKUHL v. YORK et al. 
[2 Flip. 376.] 1 

Circuit Court, W. D. Tennessee. March 31, 
1879. 

Removal of Causes — Indkpessabi,e Parties — 
Separable Coxtkoveksy — Cloud on Title — 
TiiusT Deed to Secuke Debt— Pauties — Eject- 
ment — JuU!SDrCTIOS. 

1. The federal courts have no jurisdiction, by 
removal from a state court of a bill, to remove 
a cloud from the title of the plaintiff, where the 
trustee in a deed of trust to secure a debt and 
the creditor secured have been made parties de- 
fendant, they being citizens of another state, 
and the defendant in possession whose title is 
attacked and who executed the deed of trust, 
being a citizen of the same state as the plain- 
tiff. There is in that case no such separable 
controversy between the plaintiff and the non- 
resident defendants as can be wholly deter- 
mined between them, whether the jurisdiction 
by removal be claimed, under the act of March 
3, 1875 (18 Stat. 470). or that of 1866 (Rev. 
St. § 639 [14 Stat. 3061). 

2. It is one of the peculiarities of the oqtii- 
table jurisprudence of Teimessee, that a claim- 
ant of land out of possession may file a bill in" 
equity to remove the deeds of an adverse claim- 
ant in possession as clouds on his title; but 
whether a federal court of equity could main- 
tain such a bill may be doubtful. The question 
is not raised in this case. It might result only 
in a, repleader on the law side of the court as 
an action of ejectment, and not defeat the juris- 
diction entirely. 

Motion to remand. 

Metealf & Walker, for the motion. 
T. B. Edgington, contra. 

HAMJIOND, J: This bill was filed in 
the chancery court of Tipton county by 
the plaintiff, who is a citizen of Tennes- 
see, against York: and others, who are cit- 
izens of the same state, against Sclialler 
and Gerke, who are citizens of Ohio, and 
Hahn, who- is a citizen of Kentucky. It is 
brought here on the petition of these non- 
resident defendants alleging a difference of 
citizenship and a controversy wholly be- 
tween them and the plaintiff; and the plain- 
tiff moves to remand for want of jurisdic- 
tion. It is not sought to be removed on account 
of the subject matter in controversy. It 
appeal's from the bill that the plaintiff held tin 
tie to the land in controversy by a title bond 
from one Trigg, who is dead. Although the 
purchase money was all paid no deed has 
ever been made. On the 13th day of No- 
vember, 1867, defendants Schaller and 
Gerke recovered in this court a judgment 
•against the plaintiff here upon which an ex- 
ecution issued that was levied on the land 
in controversy. The plaintiff filed his pe- 
tition in bankruptcy in this district on the 
23d day of November, 1867, and an assign- 
ment of his property was duly made to the 
assignee. The marshal -sold the laud under 
the execiition, and on the 27th of January, 
1868, executed to the purchasers, who were 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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Selialler & Gerlce, the execution plaintiffs, 
his deed therefor. They obtained posses- 
sion, it is alleged, by collusion with the ten- 
ant, and on the 31st of January, 1871, con- 
veyed the land bj'- deed to one Bass, who ex- 
ecuted certain notes for tlie purchase mon- 
ey, and secured them by a deed of trust 
with power of sale to defendant Hahn as 
trustee. Bass sold to defendants York and 
Noblin on the 1st of January, 1873, and they 
are in possession claiming to be the owners 
of the land. They became involved in lit- 
igation in Shelby county with the executor 
and heirs of Trigg, and the proceedings are 
set out in this bill to show that by them 
York and Noblin have prevailed in the lit- 
igation and sustained their title as against 
the Triggs. It is not material to take fur- 
ther notice of these allegations as they do 
not affect the question here. The contro- 
versy with the Triggs is wholly independ- 
ent of any controversy involved in this mo- 
tion, and cannot influence the judgment on 
it. 

The assignee in bankruptcy, on the 9th 
day of January, 1874, sold the land as the 
property of the plaintiff, at public sale, the 
plaintiff himself becoming the purchaser and 
I receiving the assignee's deed. It is this ti- 
tle through the assignee which he seeks to 
maintain by this bill. He alleges that the 
title of the defendants through the execution 
sale is void for various reasons assigned and 
properly averred in the bill, the most im- 
portant of which are that, the title levied 
on was not a legal title, because he only 
held it by title bond that gave him only an 
equitable estate not subject to sale by ex- 
ecution at law, and that certain formalities 
as to notice were not pursued by the mar- 
shal, whereby no title passed with his deed. 
It does not appear whether the Bass notes, 
given to Schaller & Gerke and secured by 
the deed of trust to Hahn, have ever been 
paid; but the bill asks for information on 
that subject, and demands proof that they 
remain unpaid. 

The prayer of the bill is that the execution 
sale and all the subsequent conveyances 
2;rounded on it be set aside and removed 
as clouds from the plaintiff's title, and for 
general relief. 

It is the settled law of Tennessee that, an 
adverse claimant out of possession, although 
he may bring ejectment for the land, may 
also go into equity and file a bill to remove 
the deeds which stand in his way as clouds 
. on his title; and the court having jurisdic- 
tion for that purpose will, having canceled 
the deeds, put the plaintiff in possession. 
Johnson v. Cooper, 2 Terg. 524; Jones v. 
Perry, 10 Yerg. 59; Almony v. Hicks, 3 
Head. 39; Anderson v. Talbot, 1 Heisk. 407, 
which was the case of a sherifTs deed; Wil- 
liams V. Talliaferro. 1 Cold. 39; Porter v. 
Jones, 6 Cold. 318. 

It is said by Chancellor Cooper, in his note 
to Hickman v. Cooke, 3 Humph. 640, which 



seems to be somewhat contrary to the other 
cases, that this doctrine in Tennessee is the 
result of judicial legislation, and whether 
the equity courts of the United States will 
follow it or not it is not now material to 
determine- On removal of such a case it 
might become on repleader a pure action of 
ejectment on the law side of the court, and 
the jurisdiction not be entirely defeated. 
The only question is who are the necessary 
and indispensable parties to such a bill? I 
have searched the cases to find out if this 
has been determined and do not find any 
case on that subject except Mullinix v. 
I*erkins, 2 Cold. 87, where it is said, "if the 
mortgage is in fee and the mortgagee is 
dead, the heirs-at-law of the mortgagee or 
other party, in whom the legal title is, must 
be made a party." This would indicate that 
Hahn, the trustee, is a necessary party, be- 
cause the holder of the legal title. It also de- 
cides that the administrator of the mortgagee 
is not a necessary party. This would seem 
to indicate that the holder of the debt secured 
is not indispensable, and the mortgagee him- 
self would be necessary, not because of his 
debt, but because of his title, for the same 
case holds that his heirs-at-law must be par- 
ties. I have no doubt whatever that the 
holder of the legal title is an indispensable 
party always, whether he be a mortgagee 
holding the fee, or a trustee holding it in 
part And the argument in favor of our ju- 
risdiction here is, that such holder of the 
legal title is the only indispensable party, 
and that the case stands as if an ejectment^ 
at law had made the tenant In possession a 
party, and the landlord had come in and be- 
come substituted as the real party in in- 
terest, the tenant being only nominally and 
not beneficially interested. I think this 
would be so if York and Noblin were only 
tenants in that sense, that is lessees from the 
owner for a term of years. But they are not 
such tenants. They are indeed the owners 
of the land subject to the incumbrance upon 
it in favor of Schaller & Gerke for the Bass 
notes. That incumbrance out of the way 
and they have the whole fee legal and ben- 
eficial. 

Upon payment of tlie Bass notes the title 
would be complete in them without any con- 
veyance from the trustee- Carter v. Tay- 
lor, 3 Head. 30; WUliams v- Neil, 4 Heisk. 
279, 283. 

It seems to me that in a court of equity 
such ownership renders the owners indis- 
pensable parties to any bill which seeks to 
cancel their deeds and compel them to sur- 
render the possession. Hahn, the trustee, is 
only necessary because he holds the legal 
title. It is true in one sense he is trustee 
for both debtor and the creditor in such an 
assignment for the benefit of a creditor; but 
he is only a naked trustee as to him, unless 
a surplus is realized, and I think in no prop- 
er sense does he represent the grantor so as 
to dispense with him as a party defendant to 



[22 Fed. Cas. page 1241] 



(Case No. 13,357) STEINMAN 



a bill involving the title. If sued alone, the 
trustee would properly plead that the gran- 
tor should he joined with him. He would 
represent sufficiently the creditors who are 
the heneficiaries of his trust. Kerrison v. 
Stewart, 93 U. S. 155. But I do not think 
this principle would apply to him in his ca- 
pacity as a representative of the grantor. 

The controversy is not wholly between 
Steintuhl, the plaintiff, and Schaller & 
Gerke, because they are only the holders of 
notes secured by the deed of trust on the 
land. They have no other interest in it, 
and but for that would be wholly unneces- 
sary parties, because by their deed to Bass 
they parted with their title. Hahn, the trus- 
tee, is not a necessary party because he rep- 
resents the holders of the notes, as we have 
already deduced from the case of Mullinis 
V. Perkins, supra, but because he holds the 
legal title. The controversy of the plaintiff 
with Schaller & Gerke and Hahn (as their 
representative,) is only incidental. The ac- 
cident of Schaller & Gerke having been one 
of the mesne conveyancers and the pur- 
chasers at the execution sale, does not al- 
ter it. It is not because they were such 
purchasers they are made parties, but be- 
cause of their deed of trust. Bass is not 
made a party and need not be, I think; 
neither would Schaller «& Gerke have been 
necessaiy if their grantee had not secured 
them by a deed of trust on the land. Their 
interest in the controversy depends wholly 
on the fact that these notes may be yet un- 
paid. There is then in this bill as between 
the plaintifif, and Schaller & Gerke, and 
Hahn, or either of them, no controversy 
which is wholly between them and which 
can be fully determined as between them, 
such as is required to give this court juris- 
diction. Act March 3, 1875 (18 Stat. 470). 

I do not see that the jurisdiction can be 
any better maintained under the act of 1866 
^Rev- St. § 630), if we concede it has not 
been repealed by the act of 1875. The case 
of Fields v. Lownsdale [Case No. 4,769], held 
that a suit to quiet title against tenants in 
common might be removed as to one of 
them. And in McGinnity v. White [Id. 
8,802], it was held that one copartner might 
under certain circumstances remove the case 
as to himself; and there are other cases of 
similar import. But I think this can be 
done only where the cause of action is 
joint and several, or may be severed as be- 
tween the defendants without further incon- 
venience than that of having two or more 
suits. , Tenants in common have no estates 
dependent upon each other; not so with a 
creditor holding a deed of trust to secure 
his debt. His estate in the land is part and 
parcel of that of the owner of it who has 
executed the deed. It is only an incum- 
brance, and it is obvious that a bill in equity, 
which would leave out the owner and be 
filed alone against the incumbrance or where 
the' controversy did not concern the debt, 



but was wholly about the land, would b& 
fatally defective. If on such a bill between 
Steinkuhl and Schaller and Gerke, and 
Hahn, the trustee, this court should hold 
the title of the plaintiff here better, and that 
of the others void; and on same facts the 
state court should hold York & Noblin's title 
better than that of the plaintiff derived 
through the assignee in bankruptcy, I doubt 
if Schaller & Gerke would be precluded by 
the decree here from foreclosing their deed 
of trust. They could say, having had your 
title sustained by a court of competent juris- 
diction our deed of trust is fastened upon it 
as a lien. The lien holder cannot be sepa- 
rated from the general owner in a contro- 
versy about the title; they must both stand 
or fall together. Gardner v. Brown, 21 Wall. 
[88 U. S.] 36; Cape Girardeau & S. L. R. R. 
Co. V. Winston [Case No. 2,390]. York and 
Noblin are necessary parties to any relief 
which is asked against Schaller & Gerke, or 
Hahn their trustee, just as well under the 
act of 1866 as that of 1875. Indeed, both 
acts, so far as they relate to this question, 
are substantially the same. 

The cause will be remanded to the chan- 
cery court of Tipton county. Motion grant- 
ed. 

NOTE. No question was made or determinfiiT 
as to this being a case "arising under tlie 
constitution and laws of the United States," of 
which the court might acquire jurisdiction un- 
der the act of 1875. The petition for removal 
did not present that ground. See Woolridge t. 
McKenna, S Fed- 650. 



Case KTo. 13,367. 

In re STEINMAN. 

[6 Biss. 166; i 10 N. B. R. 214; 6 Chi. Leg. 

News, 338; 31 Leg. Int. 269; 21 

Pittsb. Leg- J. 200.] 

District Court. N. D. Illinois. July, 1874. 

Bankruptcy — Denial op Same — Statement of 
Ckeditors — ^Vbrifioatjok. 

Since the amendment to the bankrupt act of 
June 22, 1874 [18 Stat. 178], a statement of 
his creditors filed by the debtor on denial of 
bankruptcy must be verified. 

In bankruptcy. [In the matter of Louis E. 
Steinman, a bankrupt.] This was a creditor's 
petition filed previous to the -passage of the 
amendment of June 22, 1874, and amended 
immediately thereafter by adding new peti- 
tioning creditors and inserting the required 
allegations as to the number and amount of 
creditors. 

Adolph Moses, for debtor, on the return day 
of the rule to show cause to the amended pe- 
tition, presented a denial that the requisite 
number of creditors had joined in the petition, 
with a list of creditors annexed. The denial 
was not verified. 

J. H. Bissell, for petitioning creditors. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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BLODGETT, District Judge. Altliousli the 
law does not expressly require that the list 
of creditoi-s presented by the debtor, in de- 
nial that the requisite number and amount 
have joined in the petition, should be sworn 
to by him, the genei-al intent of the act would 
seem to indicate that it should be done. 
Where the petitioning creditors have made 
out a prima facie case, if the debtor wishes 
to deny it, he should do so under oath, as the 
list of liis creditors must be particularly with- 
in his own knowledge, and the petitioners are 
entitled to the benefit of a sworn list, that 
they may have some assurance that fictitious 
claims are not inserted. 

The practice in this district will be uni- 
formly to require the list of creditoi-s filed 
by the debtor to be properly verified. 

NOTE. The ameudment of Jinie 22d, 1874, 
does not require the denial of the debtor, that 
the petitiouers constitute the requisite propor- 
tion of his creditors, to be sworn, to, but in the 
absence of a rule of the supreme court on the 
point, it is proper to require such denial to be 
verified by the oath of iJie debtor, and for like 
reasons the list of his creditors filed by the 
debtor should be verified in like manner. In re 
Hymes [Case No. 6,986], 



sq^EINJIAN v. The CIRCASSIAN. See Case 
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Case Wo. 13,358. 

Ex parte STBLL. 

[4 Hughes, 157.] 

Circuit Court, E. D. Virginia. 1882. 

Railuoau Companies — Negligesce — Child on 

Track — Equipmest of Tuain — Remote and 

Pkoximate Cause — Equity— Issue for Juuy. 

[1. The rule requiring railroad companies to 
exercise the utmost care and diligence, applies, 
in the absence of statutory provisions, only in 
favor of passengers, and not to the ease of a 
chUd trespassing upon the track. In the latter 
case, the company is required to do only what 
prudent owners of railroads are doing in re- 
.spect to their trains and equipments. East 
Tennessee & G. B. Co. v. St. John, 5 Sneed, 526, 
distinguished.] 

[2. An engineer running over a track which is 
clear for a long distance ahead is not prohibited 
by any rule of prudence or duty from taking 
his eyes off the track momentarily, to avoid be- 
ing liit by the iron door of the furnace, which 
the fireman is just throwing open.] 

[3. AVhere a child is run over upon the track, 
by a train having hand brakes only, which 
might have been stopped in time if fitted with 
air brakes, the failure to equip the road with 
air brakes is only a remote cause of the acci- 
dent, the proximate cause being the child's 
coming upon the road helpless and unattended.] 

[4. A petition against the receivers of a rail- 
road to recover damages for causing the deatli 
of a child upon the track will not be referred to 
a jury when, upon the facts which are made to 
appear, the question of negligence is one of 
law, rather than of fact,] 

On the petition of G. W, Stell, administi-ator 
of L. N. Stell, deceased, claiming $10,(100 
dauiages for death caused by a railroad ti-ain. 



on his motion for a jui-y and issue out of 
chancery. 

• 

HUGHES, District Judge. The evidence 
submitted to me seems to show the follow- 
ing state of facts: The regular eastward- 
bound passenger train of the Atlantic, Mis- 
sissippi and Ohio Railroad came to Ford's 
Depot on lis schedule time, about one 
o'clock in the afternoon of the 6th July, 
1S77. The engineer, Robinson, in the few 
moments of stoppage, got down and oiled 
his engine, and then moved his train off 
eastward at the usual speed, going fii-st 
down a grade of 27 feet per mile for some 
distance, to a switch, and then passing on 
upon a slightly ascending grade of 19 feet 
to the mile. The track was sti*aight to, and 
for a considerable distance beyond, the 
place where the accident which is the sub- 
ject of this suit occm-red, which place was 
distant about a quarter of a mile from the 
depot. When the train got to the switch 
which has been mentioned, there was noth- 
ing on the track in sight ahead. Just there 
the fireman began to fire up, and the open- 
ing of the furnace door caused the engineer 
to look down for a moment, to avoid being 
struck by the heavy iron door. On looking 
up again, the engineer saw a child at a dis- 
tance of some 450 feet ahead on the track. 
Then, he says in his evidence, "as quick as 
I could, I reversed the engine and blew the 
whistle, and did all in my power to stop the 
engine. When the engine did stop, I brought 
the revei*se lines to the centre notch, so as 
to keep still in the event the child had not 
been struck." "I did not see anything on 
the track when I left the depot, though I 
saw some object a short time before when 
I was oiling up the engine." "The brakes 
had not been previously defective during the 
day, or afterwards." "They were the com- 
mon hand-brake in use on all the railroads 
in Virginia that I had run on up to that 
time." The attempt of the engineer was in- 
effectual to check up his train in time, and 
the child was run over by the engine and 
part of the train, sustaining injuries which 
resulted in its death in a few hours. 

The witness Williams says: "The train 
was right opposite my house when it first 
blew, and that is, I think, about one hun- 
dred and fifty yards from where the child 
was killed." "The second time the train 
blew, it was different from what I had ever 
heard it at that place before, and I then 
looked out and saw the child on the track." 
"I didn't see the killing exactly, because 1 
turned my back when I saw that the train 
was going to run over the child." The tes- 
timony varies as to the distance from the 
Williams house to the place of the accident; 
but it is a liberal estimate to fix it at 450 
feet. It is not denied or questioned that 
the engineer did all that could be done by 
him from the instant of seeing the child on 
the track, to prevent the accident. The wit- 
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Hesses -who "were near by seemed to believe 
the accident to Lave been inevitable. One 
of them, Mr. Williams, turned bis face away 
when be beard tbe wbistle, and saw tbe po- 
sition of the cbild. Tbe testimony of tbe 
child's brother, Charles F. Stell, shows that 
tbe child could not have been on tbe track 
many moments before tbe accident, and 
would seem to support the engineer's state- 
ment that tbe track was clear at tbe mo- 
ment when be looked down to avoid being 
struck by the furnace door. At tbe place 
of tbe accident tbe grade of the railroad was 
about two feet below tbe general surface 
of tbe ground. Tbe child's parents lived 
nearly opposite, on tbe north side of tbe 
road, in a building situated about thirty 
yards distant. There was no fence between 
this dwelling and tbe railroad. There was 
at tbe place of tbe accident a ditch on the 
side of the road, across which was a cross? 
tie serving as a pass- way. Tbe cbild was 
about two years old, a little girl. No one 
was near or in charge of it when the acci- 
dent happened. It bad wandered from its 
parents' door to tbe railroad. The Westing- 
bouse automatic continuous air-brake had 
not been adopted on the division of the A. 
JI. & O. Railroad from Lynchburg to Nor- 
folk, but had been adopted on the division 
west of Lynchburg. Negotiations bad been 
made for putting it on tbe passenger trains 
of tbe eastern division, but it was not ac- 
tually put on until some short time after 
the accident. 

Tbe letter of R. M. Sully, which is part of 
the evidence, gives tbe following results of 
experiments made with tbe Westingbouse air- 
brake, coupled with tbe remark that they 
were test trials, probably made under very 
different conditions from any likely to be ob- 
tained in tbe ordinary routine of railway oper- 
ations, in which the brakes were carefully 
adjusted for specific tests, and doubtless ap- 
plied to tbe driving wheels of tbe locomotive 
as well as to every car wheel in tbe train: 
At Chicago, train moving at 32 miles an hour, 
stopped in 350 feet. At Chicago, train mov- 
ing at 40 miles an hour, stopped in 370 feet. 
On Kansas Pacific, train moving 40 miles an 
houi*, stopped in 230 feet. On Penna. Rail- 
way, train moving 30 miles an hour, stopped 
in 420 feet. Mr. Sully adds tbe remark that 
his own experience is, that no such results 
can be obtained in the actual working of any 
railroad. He mentions tbe case of accident 
on bis own (tbe Petersburg) railroad, where 
a passenger ti-ain with tbe Westingbouse 
brake upon it ran over a tramp lying on tbe 
track, and cheeked up in a space of 500 feet 
after tbe most prompt and energetic action 
of the engineer, air. Fink, one of tbe receiv- 
ers of the A. M. & O. Railway, on which this 
accident occurred, says, on tbe subject of 
brakes: "When the receivers took charge of 
the A. M. & O. R. R., in June, 1876, the 
continuous power brakes then in use were 
known to be imperfect, and improvements 



wore made looking to their improvement It 
is true that the ordinary Westingbouse air- 
brake had then been adopted by several roads 
in this. country; but it is admitted that tbe 
use of this brake, and in fact the use of any 
bralce which is not automatic in its action, 
involves in tlie long run serious disaster; and 
I myself prefer the ordinary band-brake to 
this form of brake, because 1 consider it 
safer in tbe long run,'* "It was with the 
view of adopting the best form of brake (the 
most reliable bi-ake under all circumstances) 
that the receivers delayed tbe introduction of 
tbe continuous power brake on the A. 31. & 
O. Railroad. They adopted tbe Westingbouse 
automatic air-brake just as soon as they were 
satisfied that tbe improvements in the form 
of brake had arrived at a state which justi- 
fied the abandonment of tbe oi-dinary band- 
brake and the adoption of tbe contiuuous 
power' Ijrake." "I may state that there are 
many roads in this country, some of them 
wealthy corporations (tbe New York Central 
& Hudson River Railway, for one), which 
have as yet not adopted tbe continuous pow- 
er brake; while in England the so-called 
'battle of brakes' is stiU. going on," 

Such, I think, are tbe facts which deter- 
mine this case; and I have no reason to sup- 
pose that they would be changed by any evi- 
dence likely to be placed before a jury. Tbe 
case is before me on a motion for an issue 
out of chancery. I am now to pass only on 
the question of negligence,— whether or not 
there was negligence, and whether this is a 
question of law for the court or of fact for a 
jury. Tbe 'question of damages would be an 
after consideration. 

This is not a suit by a passenger against 
a raili-oad company, for negligence in mana- 
ging its train, from which the passenger claims 
damages for injuries sustained. The obliga- 
tions of a i-ailroad company to its passengers 
arc such as to e.xact of its agents the utmost 
care and caution. But tbe present is the case 
of a trespasser upon tbe property of a rail- 
road company claiming damages for injuries 
caused by tbe alleged negligence of the mau- 
agei-s of tbe road in running a train over tbe 
trespasser. In such- a case, only such care 
and caution are required as a prudent man 
would exercise in the emergency in which tbe 
injury was sustained. True, the engineer was 
bound to do all that was possible to be done 
in immediate connection with the accident to 
prevent injury to tbe trespasser. But his em- 
ployers are not responsible to the trespasser 
for anj' remote, anterior causes to -which the 
accident might be traced, if they shall have 
done, in respect to them, what prudent own- 
ers of railroads should do in equipping and 
running their trains. What tbe law might 
exact of them in respect to passengers does 
not fiu'nish the standard of "duty by which 
their obligation to the general public, is de- 
termined. As to the general public, they are 
only required to do what prudent owners ot 
railroads are doing in respect to their trains 
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and their equipments. It is true that in Ten- 
nessee and probably other states the utmost 
care and caution is required of railroad man- 
agers, as well towards the general public, as 
towards passengers; but this is only by vir- 
tue of express statute. It was on this stat- 
utory provision that the supreme court of 
Tennessee based its decision in the case of 
East Tennessee & G. R. Co. v. St. John, 5 
Sneed, 526, cited by plaintiff's counsel. In 
Virginia there is no such statutory provision, 
and the standard of ordinary prudence and 
care is that which regulates the responsibility 
of railroad managers to the public at large. 

The child which was killed in this case 
having been a trespasser, it is incumbent up- 
on petitioner to overcome the presumption of 
law in favor of the defendants, that there 
was no negligence on the part of the engi- 
neer, and to shoAv affirmatively that such care 
and caution as a prudent man would have 
observed was wanting on the part of the de- 
fendants, and of the engineer in charge of the 
train. It is not denied that the engineer, 
Robinson, did everything that was possible 
to save the child from the moment he saw it 
on the track. 

But the petitioner complains that there was 
fault on the part of the defendants in two 
respects; 

(1) He charges that the engineer was in 
fault in taking his eyes off the track to avoid 
being struck by the iron door of the furnace 
just before seeing the child. The simple ques- 
tion on this point is, whether a prudent en- 
gineer, running over a track that was clear 
for a long distance before him, was prohibit- 
ed by any rule of prudence or duty, by tak- 
ing his eyes a moment from the road, from 
saving himself by what was probably an in- 
voluntary impulse from a threatening per- 
sonal injury. This is a question of law, more 
than of fact; and I cannot think that any 
chancellor would need the advice of a jury, 
or consent to be controlled by it on such a 
question. 

(2) The plaintiff also charges that the re- 
ceivers were in fault in not having provided 
the Westinghouse air-brake for their passen- 
ger trains before the time of this accident It 
is by no means certain that this brake could 
have changed the result, even if it had been 
in use on this occasion. The testimony and 
opinion of an expert, Mr. Sully, seem to show 
that it could not, and the presumption that it 
would is rather viplent But assuming that 
this brake might have helped to avoid the ac- 
cident, and that its not having been put on 
the ti'ain was an act of negligence, yet such 
an act of omission was but a remote cause of 
the accident, if cause at all. The immediate 
cause was the child's coming on the road un- 
attended, helpless and unconscious of danger, 
just at the time the ti-ain was due and ap- 
proaching with the usual noise produced by its 
rapid motion. In the recent case of the Rich- 
mond & I>. R. Co. V. Anderson, 31 Grat. 812, 
the court of appeals of Virginia cite and quote 



as law Trow v. Vermont Cent. R. Co., 24 Vt. 
487, where the supreme court of Vermont 
say: "Where the negligence of the plaintiff 
is proximate, and that of the defendant is re- 
mote, or consisting of some other matter than 
what occurred at the time of the injury, in 
such case no action can be maintained, for 
the reason that the immediate cause was the 
act of the plaintiff." This is emphatically the 
case in respect to a trespasser on a railroad, 
for, in respect to him, the company, provided 
it has used ordinary care, is under no obli- 
gation as to the general manner of equipping 
its property and running its ti-ains, and is 
only bound, when an accident becomes im- 
minent, to do all in its power to avoid injur- 
ing the trespasser at that particular time. A 
great number of cases might be cited, begin- 
ning with Davies v. Mann (better known as 
the 'T>onkey Case," decided in the English 
court of exchequer), 10 Sfees. & W. 546, and 
embracing numerous English and American 
decisions, in which it has been expressly or 
impliedly held that, where injuries are in- 
flicted by railroad companies or defendants in 
like relations to the public upon ti'espassers 
upon their roads, they are only responsible 
for acts of negligence which are immediately 
connected with the accidents from which the 
injuries result. But, even if such were not 
the law, I still do not see that enough of 
doubt is left by the evidence in this case to 
justify my sending the question of negli- 
gence to a jury. 

It is settled that, at least as to passengers, 
railroad companies are bound to supply them- 
selves with the best machinery and imple- 
ments available for running their roads; and 
I have no doubt that, if a company should 
neglect to do so for so long a time, and in 
such a manner as to establish the presump- 
tion of indifference to their obligations in 
this respect, a court would hold them respon- 
sible, certainly to passengers, for injuries re- 
sulting from such laggardness or penurious- 
ness. But in the present ease it is shown that 
the continuous brakes in use previously to 
Westinghouse's latest improvement were de- 
fective; that the Westmghouse brake had but 
shortly before been brought to such perfec- 
tion as to secure the confidence of the receiv- 
ers of the Atlantic, Mississippi and Ohio Rail- 
road; and that, having recently become sat- 
isfied of its safety and efficiency, the receiv- 
ers had adopted it on the division of their 
road west of Lynchburg at the time of this 
accident, and were then preparing to place it 
upon the passenger trains of the eastern div- 
isions. There can be no just inference from 
these facts of indifference to or neglect of 
duty in respect to brakes on the part of these 
receivers. I am not disposed to deny to men 
charged with the large interests and grave 
responsibilities of these receivers the exercise 
of such cautious and judicious discretion as 
becomes and justly belongs to them, in adopt- 
ing so very important an appliance of rail- 
road trains as these brakes are; nor do I 
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thint a court or a jury is as competent to de- 
termine wliat brakes are the safest for rail- 
road trains, or at Tvliat time it is prudent to 
adopt tliem, as professional railroad men hav- 
ing the largest experience and fullest informa- 
tion on the whole subject. Nothing is shown 
by the evidence before me, and I am persuad- 
ed that nothing can be shown, tending to es- 
tablish the copviction that these receivers 
failed to employ the special knowledge pos- 
sessed by them as railroad experts, and to 
exercise the discretion imposed upon them by 
their relations to the public in a thoroughly 
conscientious manner. On neither of the 
grounds, therefore, on which the petitioner 
claims a jury in this ease, do I think he is en- 
titled to such a reference as to the question 
of negligence. 

The evidence submitted presents pure ques- 
tions of law, and the principles of law gov- 
erning the case as arising upon the evidence 
before me are such that it would be diflacult 
for any additional evidence likely to be at- 
tainable by the petitioner to vary them. The 
principles on which the present motion for a 
jury depends are identical with those which 
have been passed upon by the courts in sever- 
al prominent cases. One of these is Herring 
V. Wilmington & R. B. Co., 10 Ired. 402, 
where the court say: "What amounts to neg- 
ligence is a question of law. * * * The cars 
were running at the usual hour, and at *the 
usual speed; not through a village, or over a 
crossing place, or turning a point; but upon 
a straight line where they could, have been 
seen for more than a mile. * * * There is 
no evidence that the engineer was not in his 
place and on the lookout. It (i. e. negligence 
on his post) cannot be inferred from the fact 
that he made no effort to stop until he got 
within 25 or 30 yards of the negroes (who 
were run over), for that is entirely consistent 
witli the supposition that he had seen them 
for half a mile," etc., etc. Such was the 
character of the facts of a case in which 
the question of negligence arising upon them 
was held to be a question of law. It is true 
that there are many decisions in the reports 
in which a contrary ruling has been made; 
but there are two veiy recent cases in which 
the decisions were rendered by courts which 
establish the law for all courts in this state. 
The first of these is the recent case, cited al- 
ready in another connection, of the Rich- 
mond & D. R. Co. V. Anderson, 31 Grat. S12, 
in which the question of negligence depend- 
■ed upon evidence very similar to and prin- 
ciples precisely the same as in the one at 
bar, and in which the Virginia court of ap- 
peals, on a demurrer to evidence, took the 
case from the decision of the jury, held the 
question to be one of law for the court, and 
ruled accordingly The other case to which 
I allude was that of Railroad Co. v. Jones, 95 
U. S. 443, where the supreme court of the 
United States say upon a view of the facts 
set out in the record (facts similar in the 
principles of law involved to those in the 



present case): "The plaintiff was not enti- 
tled to recover. * * * if the company (de- 
fendant below) had prayed the court to di- 
rect the jury to return a verdict for the de- 
fendant, it would have been the duty of the 
court to give such direction, and error to re- 
fuse"; thus holding that it was error to turn 
over to a jury the decision of the question 
of negligence arising upon the evidence, but 
should have decided that question itself. 
The motion now before me is settled by the 
two last cases cited, and is overruled. 

A copy. . 

Teste. M. F. Pleasants, Clerk. 
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Case Wo. 13,359, 

STBLLWAGEN v. LIFE ASS'N OF AMERI- 
CA. 

[14 Blatchf. 349.] i 

Circuit Court, N. D. New York. Nov. 12, 1877. 

New Tkiai.— Surprise— Evidence to be Pro- 
duced. 

When a motion for a new trial on the ground 
of surprise is made, because witnesses have 
failed to testify as they represented, before the 
trial, they would testify, the question is, wheth- 
er the evidence to be produced on another trial 
is such as will probably secure a different result. 

[This was an action on an insurance policy 
by Llagdaleua Stellwagen against the Life As- 
sociation of America. Heard on motion for a 
new trial.] 

Delavan F. Clark, for plamtiff, 
Benjamin H. Austin, for defendant 

WALLACE, District Judge. Witnesses for 
the defendant, having represented to the de- 
fendant's attorney that they were cognizant 
of material facts for the defence, were sub- 
poenaed by the defendant, and, on the trial, 
denied all knowledge of the facts, under cir- 
cumstances which justify a sti'ong inference 
that they committed pei-jury. The defendant 
now moves for a new trial, on the ground of 
suiprise; and the only question I deem it ma- 
terial to consider is, whether the evidence 
which it appears the defendant can produce 
upon another tiial is such as will probably se- 
cure a different result from that of the former 
trial, for, unless such is the ease, the motion 
should be denied. 

The action is on policies of insurance upon 
the life of John Stellwagen. The defence, so 
far as it is now in question, is based upon a 
breach of warranty as to facts set forth in the 
application for insurance, and upon fraudulent 
concealment; and, within the present issues, 
the evidence should be such as to authorize the 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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jiiiy to find tLat some of the i^aveuts or broth- 
ers of John Stelhvagen had beai afflictod with 
pulmonary or other diseases, hereditary in 
their nature, to the Ituo-wledge of John Stell- 
wagen, or that there were no material facts 
except those which had already been answered 
in the application, resi^ecting the phj-sieal or 
mental condition of John Stellwagen, or his 
personal or family history, of which the ofiieers 
of the defendant ought to be informed, or that 
the cause of the death of the brother of John 
Stellwagen was fraudulently concealed. Con- 
cisely stated, if the evidence which, it appeal's, 
the defendant can produce upon a new trial, 
would authorize the jury to find that Daniel 
Stelhvagen, the brother of the insured, had 
been afflicted with insanitj', or committed sui- 
cide while insiaue, and that the insured had 
knowledge of tlie fact, there should be a new 
trial: otherwise, not. 

The testimony on the former ti'ial together 
with that which tlie affidavits show the defend- 
ant can obtain, is sufficient to authorize a jiuy 
to find that Daniel Stellwagen was insane, but, 
I am of opinion, is insufficient to support a find- 
ing that John Stellwagen had knowledge of his 
bi-other's insanit3\ The substance of the evi- 
dence, disregarding that which is merely hear- 
say, is an entry in the records of the Erie 
county poor-house, made in the year ISoO, 
showing the commitment of Daniel Stellwagen 
as an insane pauper, the finding of a coroner's 
juiy, to the effect that Daniel Stellwagen 
"came to his death by committing suicide, or 
accidentally falling while laboring under a 
mental derangement of mind," and the testi- 
mony of three witnesses, who worked with 
Uaniel for several months, shortly prior to his 
death, and who detail the acts upon which they 
predicate their opinion of his insanity. 

The incompetent evidence bearing on this 
question is to be laid out of the case. Neither 
the verdict of the jury at the coroner's inquest, 
nor the entries in the books of the poor-house, 
can be proved, without evidence showing that 
they had been brought to John's attention be- 
fore he applied to be insured; and all that 
remains is inadmissible, because hearsay, ex- 
cept that which relates to the conduct of 
Daniel, upon which the witnesses base their 
opinion of his insanity. This conduct, as 
described in the attidavits, is not marked by 
any decisive symptoms of insanity, and, if 
it should be assumed that John had observed 
it, of which there is no proof, is as consistent 
with other theories of the moving cause as 
with that of insanity. Excluding from con- 
sideration Daniel's death by insane suicide, 
and his confinement as an insane pei-son, the 
remaining facts which are capable of proof 
by competent testimony, would not authorize 
a Jury to find a fraudulent suppression in 
the application, or that John knew his broth- 
er had been afflicted with a hereditary dis- 
ease. It is to be observed, that all the acts 
upon which insanity is predicated, occurred 
over twenty years prior to the application for 
the insuiunce; that no admissions of John 



as to any knowledge regai'ding Daniel's phys- 
ical or mental condition are proffered; that 
none of the witnesses speak of any conduct 
of Daniel when John was present; and that 
the conduct npon which they base their opin- 
ions of insanity, though consistent with that 
theoiT, is not inconsistent with other deduc- 
tions. "While the relationship between John 
and Daniel, and the fact that they lived in 
the same city, afford strong moral evidi^nce 
that John knew of his brother's insanity, if 
it existed, it is not legal evidence, in the 
absence of any proof of intimacy between 
them. The brother who survives the Insur- 
ed, who had equal facilities for information 
with John, testified, on the former trial, 
that he had never heard that Daniel was 
insane. The burden of proof is on the de- 
fendant, to show John's knowledge of his 
brother's insanitj^, and this cannot be proved 
by speculation or conjecture. 

I attach but little importance to the de- 
fence predicated on the statement, in re- 
sponse to a question in the application, that 
no material facts respecting the family his- 
tory of the insured existed, of which the 
officei's of the defendant ought to be inform- 
ed. Information had already been given, by 
the answers to the questions in the applica- 
tion, of eveiy conceivable fact about which 
the ofiicei-s of the defendant deemed it neces- 
sary to inquire. If the information was cor- 
rect, the question was a mere drag-net, for 
the purpose of procuring some technical de- 
fence to the policy; if not correct, the de- 
fendant had the means to avail itself of 
substantial and meritorious defences. 

In conclusion, while it can hardly be 
claimed that the defences arising from the 
breach of wari-anty can be maintained with 
any practical chances of success, the evi- 
dence in support of them is not sufticient, 
considered in its theoretical importance upon 
the result of a new trial, to justify the grant- 
ing of the motion. A new trial is, therefore, 
denied. 



Case Ho. 13,359a. 

STENCHFIELD v. ROBINSON et al. 

[2 Hask. 381.] i 

Circuit Court, D. Maine. Feb., ISSO. 

Pakties— Equity— Effect of Deckee. 

Equity courts will refuse relief, when the 
rights of parties who cannot be subjected to the 
jurisdiction of the court are so bound up in 
the subject matter of the suit and relief sought 
that a decree would afford no protection to some 
of the parties in court, and would not bar a 
future suit against them touching tlie same 
subject matter by the absent parties. 

[This was a bill in equity by Anson G. 
Stenchfield against Edward Robinson, admin- 
isti-ator of Nathaniel Kimball, Alexander H. 
Howard, and Joseph Baker.] Bill seeking to 
enjoin Baker from collecting from Robinson 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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an unpaid balance of an execution a^airst 
Kimball's estate in favor of Howard, that 
Baker bas in bis bands, and asking that Kob- 
inson may be decreed to pay tbe same to the 
orator, who claims that tbe amount due 
tbereon belongs to Mm. Respondents assert 
that pa.rties without the jurisdiction of tbe 
court claim to own the execution, and that 
the bill should be dismissed for want of nec- 
essary parties. 

Hanno "W. Gage and Sewall C. Strout, for 
orator. 
Joseph Baker, for respondents. . 

FOX, District Judge. Tbe complainant, a 
citizen of Massachusetts, brings this bill 
against the respondents, all citizens of Maine. 
The bill alleges that on the 23d day of July, 
1SG3, a suit was commenced by Howard 
against the executrix of the last will of Kim- 
ball in the supreme court of Maine for the 
county of Kennebec, and that final judgment 
was recovered by tbe plaintiff for $14,723.50 
on the 21st day of May, 1S77, and that tbe 
execution, which issued on tbe judgment, is 
now in the hands of Baker. 

The complainant further charges that, dur- 
ing the pendency of said suit, certiiin agree- 
ments were entered into between him and 
Howard and one Matilda K. Page in rela- 
tion thereto, whereby for good and valuable 
considerations between them, it was stipu- 
lated and agreed that the amount of such 
judgment as should be rendered in the suit 
should be divided between them in the pro- 
portion of one-third to each, as set out in a 
memoi-andum in the hand writing of How- 
ard, annexed to this bill as Exhibit A; and 
that by virtue of said agreement a trust was 
created in behalf of the complainant for one- 
third of said judgment, $4,907,85 with inter- 
est from aiay 21st, together with his rea- 
sonable disbui-sements in the cause and oilier 
causes amounting to §359.23, and that due 
demand has been made therefor; that on 
June 27th, Bobinson paid over to Baker the 
proportion to which Howard and Matilda K. 
Page were entitled, and that Howard does 
not make any further claim- to said execution. 

It is also averred that Matilda K. P.ige 
long since deceased, and that Samuel Kidder 
and HeniT R. Page, of Lowell, and citizens 
of Massachusetts, were duly appointed her 
executors, and that complainant is informed 
they have received the proportion of said 
judgment to which they as executors of M. 
K. Page are entitled, and that he is inform- 
ed and believes that the time fixed by the 
statutes of Massachusetts within which ac- 
tion can be brought against said executors 
bas long since elapsed, by reason of which 
be is advised they are not necessary parties 
to this suit. 

It is also aveiTed that after verdict was 
rendered in said cause for the plaintiff, at 
the request of Howard, the complainant con- 
sented that Jos. Baker might be employed 



as an attorney in said cause, and thereby 
became acquainted with the complainant's 
interest in the demand, and that he has 
since caused certain suits to be instituted 
against the complainant in Kennebec county, 
and caused said Kobinson to be summoned 
therein as his trustee. Certain interroga- 
tories are propounded to said Howard, and 
an injunction is asked to resti-ain Howard 
and Baker from collecting complainant's 
third of the judgment, and that Baker may 
be decreed to deliver up the execution to the 
complainant, and that Robinson, as adminis- 
trator, be required to pay the complainant 
his one-third interest in Robinson's hands in 
trust for complainant. 

Exhibit A, which is without date, is as fol- 
lows: "The proceeds of the suit now pending 
in the Supreme Judicial Court of Augusta, A. 
H. Howard v. Julia Kimball, Ex., are to be 
divided as follows, viz.: One-third, is to be 
paid to M, K. Page, one-third to A. G. 
Stenchfield and one-third to Peter Atherton, 
except the claim for primage, and in tliat the 
said M. K. Page is to have no interest, that 
claim amounting in all to about $900, being 
for money advanced by Mr. Howard to Capt. 
Kimball to be paid over to Capt. Ryan, but 
not accounted for," 

It appears Howard had this large claim 
against Kimball's estate which Stenchfield' 
was employed to collect; that a suit was com- 
menced by him and he afterwards removed 
to Massachusetts; that subsequently Howard 
on the seventh of Mai-ch, 1S6S, assigned to 
IMatilda K. Page, whose husband was orig- 
inally the party to whom the Kimball debt 
was due, two-thirds of the demand on condi- 
tion of her defraying all expenses; that after- 
wards, in May, 1870, a written agi'eemeut 
was entered into by Mrs. Page with Stench- 
field, by which he was to recover for his 
services and fees, one-half of the amount 
which Mrs. Page should receive, together 
with the costs collected of defendant. 

Two-thirds of the execution have been col- 
lected, but no part of this has been paid to 
complainant, and one question, here presented 
is, whether Mrs. Page should, from her third, 
pay the charges , of tbe additional counsel. 
Baker and J. S. Abbott, who had been em- 
ployed in the case, or whether they are in 
whole or in part to be borne by complainant. 
But underlying this is a still more important 
matter, not suggested by either party, but 
which cannot escape the attention of the 
court, and that is whether the contract be- 
tween Mrs. Page and the complainant, wheth- 
er it was as is claimed by him in his bill, or 
as- it appears in tbe instrument executed by 
him and Mrs. Page jointly on Slay 20, 1870, 
is or not an utter nullity, wholly void in law 
for champerty and maintenance; or if not 
utterly void, is so unfair and extortionate, 
that it can not be allowed to prevail, except- 
ing as security for a reasonable compensa- 
tion for complainant's actual seiTices. 

The only parties interested in this eonti-act. 
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whatever it may have been, are the complain- 
■ant and Mrs. Page's executors, the latter of 
whom have not appeared and been heard and 
■are not represented before the court. If the 
contract is to be construed by the court, and 
its legal effect determined, these parties 
should both be present, with an opportunity 
for them to present their respective allega- 
tions, prodiice whatever evidence they may 
have, and by their arguments advise the 
<;ourt as to the validity of their respective 
■claims. To some, extent this has been done 
by the complainant; but no one has appeared 
in behalf of Mrs. Page's executors, and the 
•court is in no manner advised as to what they 
may claim the conti-aet and agreement to 
have been between Mrs. Page and the com- 
plainant, or as to the validity and effect of 
such a contract. All that is brought to the 
knowledge of the court is, that Mrs. Page 
once was entitled to tw^o-tliirds of the amount 
■collected from this demand; that some con- 
tract was afterwards made between her and 
the complainant respecting his services as an 
jittorney in prosecuting this claim, the terms 
of which are uneei-tain, and that two of the 
respondents by their pleadings insist that 
Mrs. Page's executors are the parties who are 
interested in contesting this claim of com- 
plainant's, and that they should be parties to 
this proceeding, and have their rights to this 
fund determined, so that the respondents may 
be protected, not only against any claim of 
the complainant, but also from any subse- 
-Quent litigation which may hereafter arise 
with the estate of Mrs. Page; for it is very 
manifest that the executors of Mrs. Page, not 
being parties to this proceeding, will not be 
bound by any decree which may be rendered 
herein, but may afterwards enforce their 
claims against Baker and the execution debt- 
or, without in any way being affected by any 
judgment here rendered. 

Baker is a mere stake-holder of the execu- 
tion, professing himself ready to deliver it to 
any party legally authorized to receive it; 
and Robinson is the judgment debtor, ready 
and desirous to pay the balance to any one 
who may be entitled to it, and who can give 
him such a discharge as will protect him as 
administrator. 

Can this court, as the case now stands, by 
its decree thus protect these parties against 
the demands of a stranger, whose claims, as 
they are now disclosed to the court, are cer- 
tainlj' not entirely Avithout foundation? If it 
should hereafter be determined that the agi*ee- 
ment between Mrs. Page and the complainant 
was in violation of law, and could not be 
sanctioned by any court, what defense could 
either Baker or Robinson interpose in a suit 
hereafter instituted by the exeeutoi's of Mrs. 
Page? The decree in this case would, in the 
opinion of the court, be entirely res inter 
alios, not admissible in evidence, and would 
afford no defense in such further controversy. 

A. good deal of stress is laid by complainant 
on the suggestion that there has been a divi- 



sion of the amount of the judgment between 
these parties, and that a fixed and definite 
amount has been apportioned and set apart 
for the complainant. The only evidence in 
support of this idea is the memorandum, Bx- 
hibit A, annexed to the bill, and which was 
sent by Howard to this complainant. This, 
at most, can have no other effect than an ac- 
knowledgment by Howard of his undei-stand- 
iug of the agreement between complainant 
and Mrs. Page, which, even as against How- 
ard, would be open to explanation, and would 
not be in any sense conclusive, but which in 
no respect whatever can affect the rights of 
Mrs. Page. 

It is contended that this bill may be sus- 
tained by force of Rev. St. § 737, which au- 
thorizes in some eases the court to assume 
jurisdiction when some of the defendants are 
not within the district, and proceed to adjudi- 
cate upon the rights of the parties who are 
properly before the court, the parties not 
within the jurisdiction not to be prejudiced 
by any such decree. This section was a re- 
enactment of the act of 1839, c. 36 [5 Stat. 
321], and has been frequently under the con- 
sideration of the supreme court; and in 
Shields v. Barrow, 17 How. [58 TJ. S.] 141, it 
was declared that so far as it touches suits 
in equity, it was no more than a legislative 
affirmance of the rule previously established. 

"The act says it shall be lawful for the 
court to entertain jurisdiction; but, as ob- 
served by this court in Mallow v. Hinde, 12 
Wheat. [25 U. S.] 198, when speaking of a 
case where an indispensable party was not 
before the court, 'we do not put this ease up- 
on the ground of jurisdiction, but upon a 
much broader ground, which must equally 
apply to all courts of equity whatever may be 
their structure as to jurisdiction; we put it 
on the ground that no court can adjudicate 
directly upon a person's right without the 
party being actually or constructively before 
the court.' 

"So that, while this act removed any diffi- 
culty as to jurisdiction between competent 
parties, regularly served with process, it does 
not attempt to displace that principle of ju- 
risprudence on which the court rested the 
ease last mentioned. * * « it remains true, 
notwithstanding the act of congress and the 
47th rule, that a circuit court can make no 
decree affecting the rights of an absent per- 
son, and can make no decree between the 
parties before it, which so far involves or de- 
pends upon the rights of an absent person, 
that complete and final justice cannot be done 
between the parties to the suit without af- 
fecting those rights." 

In Barney v. Baltimore, 6 Wall. [73 U. S.] 
284, Millerj J., says: "There is a class of per- 
sons having such relation to the matter in 
controversy, merely formal or otherwise, that 
while they may be called proper parties, the 
court will take no account of the omission to 
make them parties There is another class 
of persons whose relations to the suit are 
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sucli, that if their interest and their absence 
are foimally brought to the attention of the 
court, it TS-ill require them to be made parties 
if -vvitliin its jurisdiction, before deciding the 
case; but, if this cannot be done, it will pro- 
ceed to administer such relief as may be in 
its power between the parties before it. And 
there is a third class, whose interest in the 
subject matter of the suit and in the relief 
sought are so bound up with that of the oth- 
er parties, that their legal presence as par- 
ties to the proceedings is an absolute neces- 
sity, without which the court cannot proceed. 
In such cases, the court refuses to entertain 
the suit, when these parties cannot be sub- 
jected to its jurisdiction." 

In the opinion of the court, the present case 
falls within this third class, as neither of the 
respondents could defend themselves against 
a suit in behalf of Mrs. Page's executors, un- 
der any decree which might be given in the 
present ease. 

Keference is also made by complainant's 
counsel to section 73S, Ee\. St. A sufficient 
reply to this suggestion is, that complainant 
has in no respect availed himself of the pro- 
visions of this section, by procuring an order 
directing the executors of Mrs. Page to ap- 
pear and become parties to this suit. Al- 
though two years had elapsed after the ap- 
pointment of Mrs. Page's executoi-s and prior 
to the commencement of this suit, it does not 
appear that when this suit was instituted 
they could have availed themselves of lapse 
of time in defence of the action. 

The result therefore is that, the executors 
of :Mrs. Page being necessary parties to this 
controvei-sy, and not having become parties 
tliereto, the bill must be dismissed without 
prejudice. In thus disposing of the case, it 
is a satisfaction to the court to feel assured 
thqt the complainant may at once avail him- 
self of a choice of other remedies, by which 
his legal rights may be ascertained and de- 
termined without ar»y great delay. 

Bill dismissed for want of parties, with 
costs, but without prejudice. 



Case Wo. 13,'360. 

STEPANOVIT V. GILLIBRAND AND 
FOUR THOUSAND NINE HUNDRED 
AND TWENTY-TWO .BUSHELS OF 
WHEAT. 

[N. Y. Times, March 30, 1864.] 

District Court, D. Connecticut. 1864. 

ShIPPISO — ABASnONMENT OP ClIAUTER PaRTT 

— Lies foh Pueigbt and Desiukkage. 

[1. A Hen for freight, dead freight, and demur- 
rage, expressly reserved by the charter party, 
attaches the moment cargo is put on board un- 
der a bill of lading made subject to the char- 
ter party.] 

[2. Refusal of a charterer to fill the vessel up 
after furnishing a partial cargo does not relieve 
the master of the obligation to carry forward 
the cargo he has, if the same is sufficient se- 
curity for the full freight; but if it is in bad 
condition, and depreciating so rapidly as in all | 
22FED.OAS. — 79 



probability to become insuflBcient as security, he 
is not bound to go forward with it, but may 
discliarge it, and then enforce against it his lien 
for the. freight and demurrage due under the 
charter party.] 

[3. Where a charterer abandons his contract' 
to load a vessel with wheat and flour, the meas- 
ure of the dead freight to be recovered is the 
difference between the net freight for a full 
cargo of wheat and flour, and what would have 
been netted by any other reasonable cargo 
which by due diligence could have been obtain- 
ed.] 

[4. Under such circumstances demurrage is 
due the ship from the expiration of the lay days 
until she could, with reasonable diligence, have 
procured other employment.] 

This was a libel upon a chai'ter party 
filed by Martin Stepanovit, Jr., the master 
of the Austrian ship Impemtrice Elizabetta, 
against Edmund Gillibrand and 4,922 bushels 
of wheat. The vessel being in this port, the 
master, on the 9th of September, 1803, char- 
tered her to Gillibrand by a written charter 
party to eari-y a full cargo of wheat and flour 
to London. By a clause in the charter the 
libelant was to have a lien on the cargo for 
freight, dead freight and demurrage. Thii-ty- 
five lay days were allowed for loading and 
discharging, to begin on September 11th. 
The wheat in question was shipped on board 
the vessel by Arkell, Tufts &; Co., under a 
bin of lading stating that it was to be sub- 
ject to the provisions of the charter party. 
Gillibi*and refused to furnish any more cai'go 
to the vessel. The wheat on board was found to 
be badly infected with weevil ,b3' which It was 
heating and sweating. The first intimation 
of its condition came from the shippers. The 
wheat was then examined by experts and 
by the port wardens, and it was found to 
be entirely unfit to go fox'ward on the voy- 
age, and a sale was recommended for the 
benefit of all concerned. The wheat was dis- 
charged fi-om the vessel and the libelant filed 
this libel against it to recover the sum due 
from Gillibrand under the charter and to 
enforce his Hen. By an order of the court in 
the cause the wheat was sold, and the pro- 
ceeds paid into the registry of the court. 

Larocque & Barlow, for libelant. 
Sherman & Benedict, for claimant. 

HELD BY THE COURT (SHIPilAN, Dis- 
trict Judge) : That the lien on the goods 
created by the charter and recognized in the 
bill of lading attached the moment the wheat 
was laden on board the ship. That the obli- 
gation rested on the master, in spite of Gilli- 
brand's refusal to fill the vessel up, to carry 
the wheat forward and deliver it at the port 
of destination, provided, and provided only, 
he had cargo enough on board to secure his 
freight for a full load. 3 Kent, Comm. (9th 
Ed.) p. 280. That the master was not bound 
to attempt to earn freight by carrying for- 
ward an article that in all probability would 
be sd depreciated in value at the end of the 
voyage as to be inadequate to satisfj' the 
claims of the ship under the charter. The 
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shipper, having laden his goods under the 
stipulations of the charter, is not only bound 
by them, but is responsible for the condition 
of the goods. That the admission in the bill 
of lading as to the good condition of the 
wheat is not conclusive between the parties. 
That the wheat is therefore responsible for 
the libelant's claim. As no freight was car- 
ried, the decree must be for dead freight and 
demurrage. The amount is to be measured 
by the difference between what a full cargo 
of wheat and flour would have netted under 
the charter and what would hare been net- 
ted by any other reasonable freight which 
the master could have obtained, with due 
diligence, after the charterer had abandoned 
his contract. And as to demuri-age, the ship 
should recover from the expiration of the 
lay days, till she could have, with diligence, 
obtained other employment. 



Case No. 13,361. 

The STEPHEN ALLEN. 
[1 Blatchf. & H. 175.] i 
District Court, S. D. New York. Nov., 1830. ' 

r 

Admikaltv Jchisdictiox — iVLauitime Liens — . 

St-Ki'LUS Pkoceeds of Vessei.— Suit 

IX Re.m— Ix Peksoxam. 

1. Courts of admiralty in this couuti-y are not 
limited in their jurisdiction by the rides of the 
common law. 

2. ilaterials furnished to a vessel in another 
state than that to which she belongs, create a 
lien which is enforced in admiralty under the 
general maritime law. 

3. For materials furnislietl a vessel in her 
home i>ort, a lien is created, if at all, only under 
the state law, which lien is enforced, however, 
in the admiraltj' courts. 

4. Under the statute of New-York, (2 Rev. St. 
493) which srives such a lien where a debt of 
?50 or upwards is contracted a debt of $49, 
whicli. bv the accumulation of interest, exceeds 
,?50 at tlie time suit is brought upon it, i's not a 
lien upon the vessel. 

5. A right of action in rem, by a material 
man, for supplies furnished a vessel in her home 
port, which is lost by a neglect to prosecute 
within the time limited by the statute, may still 
bo enforced against the surplus proceeds of the 
vos^sel in court. 

[Cited in The Boston, Case No. 1.669; Rem- 
nants in Court, Case No. 11,697.] 

6. This right to proceed against such surplus 
proceeds holds good where a party has a right 
to proceed in admiralty in personam, though 
not in rem, on the ground that the court has 
jurisdiction of the parties, and that the subject 
or fund is already under its control. 

[Cited in The Lady Franklin, Case No. 7,983.] 

7. So a master, who has a right to sue in per- 
scnam for wages, may proceed by summary pe- 
tition against such surplus proceeds. 

The steamboat Stephen Allen, a vessel ply- 
ing between the city of New-York and Mid- 
dletown Point, in New-Jersey, was libelled 
for wages, on the 24th of September, 1830, 
by William Taws, a seaman employed on 

1 [Reported by Samuel Blatchf ord, Esq., and 
Francis Rowland, Esq.] 



board of her, and, no claim having been in- 
terposed, she was condemned and sold, and. 
after payment of the debt to Taws, the sur- 
plus proceeds, amounting to $2,400, were 
paid into court. Petitions were presented by 
various pai-ties for the payment of their 
claims out of the surplus fund. The firm of 
Heir, Maris & Co. claimed for wharfage, and 
for wood and materials furnished for the 
boat at Jliddletown Point prior to the 12th 
of September, 1830. Rowley, the master of 
the boat, claimed for advances made by him 
for seamen's wages, and for necessaiy re- 
pairs and supplies furnished the vessel prior 
to the 22d of September, 1830, and also for 
his own wages. Various material men claim- 
ed for supplies furnished and labor perform- 
ed for the vessel in New-York, her home 
port, prior to the 11th of September, 1830. 
Two of these last were for sums more than 
$,-)0 (^203.50 and ?9G.7G), and two were for 
sums less than §oO (?5.02 and $49), though 
the interest upon the one of $49, to the time 
of the institution of the suit, if added to the- 
principal, would make it exceed the sum of 
.?50. Another petition was presented by 
Thomas J. Gardiner, praying that the wholo 
of the suiiJlus proceeds be paid to him, and 
that the other petitioners be postponed to 
him, he alleging that he was a bona fide 
mortgagee, without notice of any liens. It 
appeared that the vessel was registered, and 
that her papers were taken out, in the name 
of Thomas Freeborn, on the Gth of Novem- 
ber, 1829; that, in December, 1829, Free- 
born conveyed her, by an absolute bill of 
sale, to Gardiner; and that, on the 9th of 
June, 1830, she was registered in the name 
of Gardiner, who took the oath that he was 
her sole owner, and received a coasting li- 
cense in the same month. Gardiner first 
petitioned the court for the proceeds on the- 
2d of November, 1830, and then swore that 
he was the sole owner of the boat. Several 
other claims were presented at the same 
time, and Gardinei-'s counsel thereupon ask- 
ed and obtained leave to withdraw^ his pe- 
tition, for the piu'pose of providing fuller 
evidence in support of his right as owner, 
which the other claimants announced would 
be contested. On the 8th of November, 1830,. 
the day assigned for hearing the petitioners. 
Gardiner presented a new petition, as mort- 
gagee, alleging that the bill of sale was tak- 
en by him as collateral security for a loan 
of §3,000, made by him to Freeborn. 

Washington Q. Morton, for Heir, Maris & 
Co. 

Michael UlshoefEer and Samuel Sherwood, 
for domestic material men. 

Franklin S. Kinney, for Rowley. 

Gei-ardus Clark, for Gardiner. 

BETTS, District Judge. The counsel for 
(Jardiner resists the payment of the claims 
of the other petitioners, upon the groimds 
(1) that they were never liens on the vessel; 
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(2) that if they ever possessed that charac- 
ter, it had been lost before Gardiner's rights 
accrued; and (3) that the matters of the pe- 
titions are not Tvithin tlie jurisdiction of 
this court. 

Tlie general jurisdiction of the courts of 
the United Stjites, in admiralty and mari- 
time eases, is not limited by the rules of the 
common law. The General Smith, 4. Wheat. 
[17 U. S.] 438; The Amiable Nancy [Case 
]^o. 331]. By the civil law, vessels were 
liable to the claims of material men, and of 
those furnishing her with necessary sup- 
plies, as well in her home port as in a for- 
eign one. 3 Kent, Comm. 168, note; Com. 
Dig. p. 42, pi. 5; Id. pp. 26, 34. And it 
seems tliat the same rule was understood to 
prevail in England until the jurisdiction of 
the courts of admiralty, which alone sup- 
liorted the liens, was taken away. Abb. 
Shipp. (Ed. 1829) 107-117; The Zodiac, 1 
Hagg. Adm. 320, 325; 1 Rolle, Abr. 533; 
Court de Admiralitie, pi, 19. In this coun- 
tiy, the general principle is fully recognised 
in relation to vessels in a foreign port. 
North V. The Eagle [Case No. 10,309]; The 
Jerusalem [Id. 7,294]; The Aurora, 1 Wheat. 
[14 U. S.] 96; Gardner v. The New Jersey 
[Case No. 5.233J. But it is so far modified 
or conformed to the rule existing in England 
in regard to domestic vessels, that whether 
there be a lien or not depends upon the local 
law where the lien is claimed, and not upon 
the general maritime law. TurnbuU v. The 
Enterprise [Id. 14,242]; Clinton v. The Han- 
nah [Id. 2,898]; Shrewsbury v. The Two 
Friends [Id. 12,819]; The General Smith, 4 
Wheat. [17 U. S.] 438; The St. Jago de Cuba, 
9 Wheat. [22 tJ. S.] 409; The Robert Fulton 
[Case No. 11,890]. This was the home port 
of the Stephen Allen. The supplies furnish- 
ed her in New-Jersey would accordingly, by 
the maritime law, be chargeable upon the 
vessel; and the lien which would have at- 
tached to the vessel ought in equity to be 
sustained in respect to the proceeds. This 
principle will embrace the claim of the fii"m 
of Heir, Maris & Co. 

The master petitions for the satisfaction of 
advances made by him for seamen's wages, 
and for necessary repairs and supplies for 
the vessel. The wages would be a charge 
iipon the vessel, and many of the other 
claims, having arisen away from her home 
port, would have been liens in their origin, 
and would have fallen within the mle just 
indicated, had they remained in the hands 
of the original creditors. The case does not 
require the discussion of the question wheth- 
er the master could avail himself of those 
liens as against the vessel herself, by means 
of an equitable substitution in the place of 
those whose debts he discharged, for the 
questions in this case arise upon the distri- 
bution of a surplus, and his claims may be 
disposed of upon another principle. 

The foregoing are the only claims now be- 
fore the court which, in proceedings in rem, 



would be enforced under its authority' as a 
maritime court, and without regard to the 
laws of the state. If the other claims CGtild 
be entertained originally in this court, as is 
intimated in The Robert Fulton [supra], the 
remedj^ against the vessel would not be un- 
der the ordinaiy powei-s of the court, but in 
eonformitj^ to the statute law of the state. 
Those claims are for repairs and supplies 
furnished the vessel at her home port. The 
law of the state gives a lien on vessels for 
work done, materials and supplies furnished, 
&c., when the debt amounts to $50 or up- 
wards, and is contracted within this state. 2 
Kev. St 493. The claim of John Benson, for 
$203.50, for work done and materials fur- 
nished, comes within the terms of the act, 
and might have been enforced directlj'' against 
the vessel, unless the lien was lost by some 
subsequent occurrence. The claim of John 
Pattei-son, for §96.76, rests upon the same 
footing. The claim of Michael Doughertj-, 
for $5.62, for wharfage, and that of Merser- 
eau F, Breath, for $49, for supplies, &c., also 
come within the character of debts provided 
for by the statute, but they are not sufficient 
in amount to be entitled to the privilege. 
Nor would the allowance of interest claimed 
by the petitioners in the latter case obviate 
the difficulty. The words of the act are: 
"Whenever a debt, amounting to fifty dollars 
or upwards, shall be conti-aeted," Whether 
the debt is privileged or not, must be deter- 
mined by its condition when contracted, that 
is, when the services are rendered or the sup- 
plies furnished, and no regard can be had to 
the state of the debt at any period subse- 
quent to that time. If the debt was not a 
lien when it was created, it cannot become 
such subsequently. The sum of $49 was, ■ 
therefore, the whole amount that could come 
within the provisions of the statute, and that 
is less than the sum necessary to a lien. 

The liens which might have been enforced 
under the statute in regard to the other debts 
contracted in thiis port, were lost by the de- 
parture of the vessel therefrom. She plied as 
a freight and passage-boat between New- York 
and Middletown Point, from about the 10th 
of June, 1830, to the 13th of September, 1830, 
prior to which last-mentioned date all the 
debts were contracted. By the 2d section of 
the state statute, the lien ceases at the ex- 
piration of twelve days after the day of the 
departure of the vessel to any other port 
within the state; and it ceases immediately 
after the vessel leaves the state. If the wa- 
ters to Middletown Point be within the ju- 
risdiction of this state, the lien was dischar- 
ged by the operation of the foiiner branch of 
this section, and, if they were wholly out of 
the state, then by the latter; so that, in nei- 
ther case, could it now be enforced against 
the vessel as a substantive ground of proceed- 
ing. With regard, therefore, to these domes- 
tic claims, none of tliem can attach to the 
fund in court upon the ground that they are 
subsisting liens on the vessel, which the pro- 
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ceeds, as representing her, ouglit to satisfy; 
and, if they can be now recognised by the 
court, it must be upon other principles. The 
higher remedy once possessed by them, 
though not acted upon and enforced, will not, 
however, prevent their coming upon the sur- 
plus and remnants, as there is an express 
recognition of such right in the act. 2 Rev. 
St. p. 499, § 42. In England, where the ad- 
miralty is not permitted to have cognizance 
of the claims of material men, &c., a practice 
has been sanctioned in the admiralty, of com- 
pensating such parties out of the surplus pro- 
ceeds in court. The John, 3 O. Rob. Adm. 
288. The propriety of affording such relief 
here would be much more manifest, as the 
subject matter is within the clear jurisdiction 
of this court. "With us, all contracts for fur- 
nishing or refitting vessels are of a maritime 
character, and may be prosecuted in courts of 
admiralty and maritime jurisdiction, either in 
rem against the vessel, or in pei-sonam against 
those liable to pay. The General Smith, 4 
Wheat. [17 U. S.] 438. I am aware of the re- 
sistance made to this doctrine in the opinion 
delivered by Mr. Justice Johnson in the case 
of Ramsay v. Allegre, 12 Wheat. [25 U. S.] 
637. That opinion was not, however, deliv- 
ered as the judgment of the court. The de- 
cision in the case was pronounced by another 
judge, and was concurred in by Judge John- 
son, whose opinion was presented as a protes- 
tation against the jurisdiction of courts of ad- 
miralty, as declared in the case of The Gen- 
eral Smith, 4 Wheat. [17 U. S.] 438, and other 
previous adjudications of the American 
courts. .Judge Johnson labors to bring down 
the jurisdiction of our courts to that recog- 
nised by the common law courts in England 
as appertaining to the admiralty. Whatever 
value, therefore, I might be disposed to place 
upon that opinion as a legal criticism, it can- 
not have the effect of overturning mles pre- 
viously established in relation to this subject; 
nor will it justify my forbearing to apply 
those rules to the case now before me. It 
ought to be remarked, too, that as matter of 
authority, that opinion stands opposed by 
American jurists of great name,— Abb. Shipp. 
(Ed. 1829) 111, IIG; Zane v. The President 
[Case No. 18,201],— even if it is not to be con- 
sidered as in opposition to the adjudication of 
the supreme court in the ease of The General 
Smith. Without, however, determining the 
"right of the paities referred to, to maintain 
a suit here, it must now be considered as the 
well-established course of proceeding in the 
American courts, to allow material men to 
be paid their claims out of surplus "proceeds 
in court, without regard to the fact whether 
they liave a lien in existence or not. Gard- 
ner V. The New Jersey [Id. 5,233]; Abb. 
Shipp. (Ed. 1829) 111, 116; Zane v. The Presi- 
dent [supi-a]. And, in my judgment, Mr. 
Justice Washington, in the case last cited, 
places this allowance upon the true principle, 
namely, that the contract is, in its character, 
a mai-itime one, and may be enforced by ac- 



tion on the instance side of the district court. 
■The remedy in rem may not be allowed, be- 
cause not supplied by the lex loci; and that 
law will be observed in relation to the claims 
of material men in the home port of the ves- 
sel. But an action in personam may be 
maintained; and, as the court has thus juris- 
diction over the whole subject matter, it will 
exercise it, by distributing the fund as if the 
claims were in actual suit. This principle 
does not seem to have been adverted to, in 
the previous cases, as tlie basis of the inter- 
ference of the courts with the disposition of 
the surplus in the registry. So far as can 
be gathered from those eases, the courts ap- 
pear to have assumed a quasi chancery au- 
thority to dispose of such surplus according to 
justice, and to have supposed that this anom- 
alous control over the funds was called for 
ex necessitate rei. and to prevent palpable 
injustice. Judge Washington has suggested 
an authoritj^ for the exercise of this jiu-isdic- 
tion, of a more elevated cliai-acter and more 
consonant to the principles of our jurispru- 
dence. To this may probably be pertinent- 
ly added the suggestion, that as the funds 
are to go ultimately to the owner of the ves- 
sel, the court will not exercise its discretion in 
delivering them to him, until justice is done 
to others who have claims of a maritime 
nature subsisting against such funds. The 
act of the court becomes purely judicial, and 
has relation to a subject and to parties all 
-within its jurisdiction. If there is danger of 
injustice being wrought by decreeing upon 
summary petition, it will be competent for the 
court to require the claimant to commence 
his action, and the fund would be detained, 
to abide the event. The determination of the 
right and the disposition of the money would 
be made by the same tiibunal, and the court 
could thus see, both that full justice was 
measured out to all parties, and that no un- 
reasonable delay was allowed. 

The claims before adverted to, being all of 
them suable in admiralty, the court, in the 
exercise of the broad equity with which it is 
clothed, will consider them entitled to the 
advantages which they would have possessed 
had suits been in actual prosecution in this 
court for their recovery, and will order their 
amounts to be satisfied out of the sui-plus in 
this court, unless the petitioner, Gardiner, has 
a priority of claim. The master's claim for 
his own wages will be placed upon the same 
footing. It was intimated by Mr. Justice 
Lrivingston, that a master might sue in admir- 
alty, in personam, for his wages. The Grand 
Turk [Case No. 5.683]. The express point 
has since been decided by Mr. Justice Story, 
on full consideration. Willard v. Dorr [Id. 
17,679]. The master's equity will, accord- 
ingly, be the same as that of the other claim- 
ants who have no actual lien. 

It is, however, urged, that if these claims 
may come upon the surplus, they are to be 
postponed to that of the petitioner, Gardiner, 
who is alleged to be a bona fide mortgagee, 
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without notice of any liens. I shall not now 
consicler what rule of allowance ought "to ob- 
tain between a mortgagee and parties situat- 
ed as these claimants are, where each applies 
to the eauity of the court to be satisfied out 
of funds not produced by their own acts, or 
by means of incumbrances belonging to them, 
and which lie in the registiy, subject to be 
delivered to the legal owners at the discretion 
of the court; for I shall decide that, with re- 
gard to all the creditors of the vessel who are 
now contending with him for the fund, Gard- 
iner must be considered as her owner, and 
as possessing only the rights of an owner. 
The facts in the case show that he should be 
estopped, as it respects the other petitioners, 
from denying that he was owner, and from 
assuming the character of mortgagee, even 
if the original transaction was a mortgage as 
between him and Freeborn, which, under the 
circumstances disclosed, there is great reason 
to question. I feel compelled to remark fur- 
ther, that the evidence before me gives occa- 
sion for a strong presumption that Gardiner 
has no interest personally in the matter, but 
has allowed himself to be made use of to cov- 
er the interests of some party who keeps him- 
self in concealment. Decree accordingly. 



Case Wo. 13,36S. 

The STEPHEN CROWEL.L. 

[Cited in The Mary E. Taber, Case 2^o. 9,209. 
Nowhere reported; opinion not now accessible.] 



Case "No. 13,363. 

The STEPHEN KATtT. 

[Blatehf. Pr. Cas. 379.] i 

District Court, S. D. New York. July 30, 1863. 

Prize — Attempt to Violate Blockade — Cos- 
TRABAXD Goods. 

1. Vessel and cargo condemned because, at 
the time of her seizure, the vessel was laden 
with and transporting articles contraband of 
war, with intent to furnish and supply them to 
the use and the aid of the enemy. 

[Cited in The Spriagbok, Case No. 13,264.] 

2. She was, when seized, navigated with the 
attempt and design to violate the blockade of 
ports of the enemy held in lawful blodiade by 
the naval forces of the United States. 

[Cited- in The PeterhofiE, Case No. 11,024.] 

In admiralty, 

BETTS, Disti-ict Judge. The allegations 
and proofs of the respective parties in this 
suit, and the arguments of counsel on both 
sides therein, being fuUy heard and con- 
sidered, and due deliberation had in the 
premises, and it satisfactorily appearing to 
the court thereupon: First, that the course 
of procedure in the suit, in its institution 
and subsequent prosecution, is regular and 
valid at law; second, thatj at the time of 
her seizure, the vessel was laden with and 

1 [Reported by Samuel Blatchford, Esq.] 



transporting articles contraband of war, with 
intent to furnish' and supply them to the 
use and aid of the enemy; third, that the 
vessel, when seized, was navigated with the 
attempt and design to violate the blockade 
of the port of Chai'leston and other ports of 
the enemy held in lawful blockade by the 
naval forces of the United States,— therefore, 
it is ordered and adjudged that the said 
schooner Stephen Hart and her cargo be con- 
demned and forfeited as lawful prize of war. 
Decree accordingly. 

[For a subsequent opinion, see Case No. 13,- 
364. 

[An appeal was taken to the supreme court 
from this decree. That court, at the December 
term, 1865, affirmed the decree of the district 
court. See The Stephen Hart v. U. S., 3 "Wall. 
(70 U. S.) 559.] 



Case No. 13,364. 

The STEPHEN HART. 

[Blatehf. Pr. Cas. 387; i Betts, Pr. Cas.] 

District Court, S. D. New York. July 30, 
1863.2 

Prize — Attempt to Violate Blockade — Cox- 
TRABASD Goods. 

1. In this case the cargo of the prize vessel, 
consisting wholly of articles contraband of war, 
was unladen and inventoried and appraised, 
and reported to the court, before the hearing. 
Nearly all of the cargo was delivered to the 
government, for its use, at the appraised value. 
The court, on the application of the libellants, 
permitted the cook of the vessel, and one of the 
witnesses, to be re-examined on one of tlie 
standing interrogatories, it appearing from his 
affidavit that he did not fully answer that in- 
terrogatory in relation to certain papers on 
board, although he had testified to the omit- 
ted facts on an examination made of him on 
board of the captm-ing vessel. 

2. The court, on the application of the libel- 
lants, permitted the first mate of the vessel, one 
of the witnesses, to be re-examined on the stand- 
ing interrogatories, it appearing from his affi- 
davit that he had the virtual control of the 
vessel on her voyage, and had, on his examina- 
tion, not disclosed the truth as to the' true des- 
tination of the vessel and cargo. 

3. The question of the admissibility of dep- 
ositions given on the re-examination of persons 
found on board of a capturing vessel is one rest- 
ing in the sound discretion of the court. 

4. If, in this suit, the case, upon the deposi- 
tions as originally taken, without the re-exam- 
iuation of the two witnesses, were a clear one 
in favor of the claimants, and free from all 
doubt, the court would hesitate, perhaps, to ad- 
mit the re-esamination. 

5. A prize case is, in the first instance, to be 
tried on evidence coming from the captured. 
If, upon such evidence, no doubt arises, the 
property is to be restored; and the privilege, on 
the part of the captors, of giving further proofs 
is, in such cases, rarely granted. 

6. Within these principles, the court has en- 
deavored, in all proper cases, to exhaust the 
knowledge of the person found on board of cap- 
tured vessels. 

7. The instructions of the navy department 
of the United States to the naval commanders 
of the United States, of August 18, 1862, that 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirmed in 3 Wall. (70 U. S.) 559.] 
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the vessel is not to be seized '"without a search 
carefully made, so far as to render it reason- 
able to believe that she was engaged in carry- 
ing contraljand of war for or to the insurgents, 
and to their ports directly, or indirectly by 
transshipment, or otherwise violating the block- 
ade," are in accordance with settled public law. 

8. The views of the members of the govern- 
ment of Great Britain as to the administration 
of prize law by the courts of the United States 
during the present war, as to the belligerent 
right of search, as to violation of the blockade, 
and as to the carrying of articles contraband of 
war, stated. 

9. The course of trade during the present 
war, in regard to running the blockade from 
neutral ports in the vicinity of the enemy's 
country, commented on. 

to. The question whether or not property lad- 
en on board of a neutral vessel was being 
transported in the business of lawfid commerce 
is not to be decided by merely deciding the 
question as to whether the vessel was docu- 
mented for and sailing upon a voyage between 
two neutral ports. 

11. The commerce is in the destination and 
intended iise of the property laden on board of 
the vessel, and not in the incidental, ancillary, 
and temporary voyage of the vessel, which may 
be but one of many carriers throiigh which the 
property is to reach its true and original des- 
tination. 

12. Nor is the unlawfulness of the transpor- 
tation of contraband goods determined by de- 
ciding the question as to whether their imme- 
diate destination was to a port of the enemy. 

13. The proper test to be applied is whether 
the contraband goods are intended for sale or 
consumption in the neiitral market, or whether 
the direct and intended object of their trans- 
portation is to supply the enemy with them. 
To justify the capture it is enough that the im- 
mediate object of the voyage is to supply tlie 
enemy, and that the contraband property is 
certainly destined to his immediate use. 

14. If a contraband cargo is really design- 
ed, when it leaves its neutral port of de- 
parture, for the use of the enemy in the coun- 
try of the enemy, and not for sale or consumi> 
tion in a neutral port, no principle of the law 
of nations, and no consideration of the rights 
and interests of lawful neutral commerce, can 
require that the mere touching at such neutral 
port, either for the purpose of making it a new 
point of departure for the vessel to the port of 
the enemy, or for the purpose of transshipping 
the contraband cargo into anothfer vessel, which 
may carry it to the destination which was in- 
tended for it when it left its port of departure, 
should exempt the vessel or the contraband 
cargo from capture as prize of war. 

15. The division of a continuous ti-ansporta- 
tion of contraband goods into several interme- 
diate transportations, by means of intermexliate 
voyages by different vessels carrying such 
goods, cannot make a transportation which is, 
in fact, a unit, to hoconie several ti'ansporta- 
tious. although, to effect the entire transporta- 
tion of the goods requires several voyages by 
different vessels, each of which may. in a cer- 
tain sense and for certain purijoses, be said to 
have its own voyage, and although each of such 
voyages, except the last one in the circuit, may 
be between neutral ports. Nor can such a 
transaction make any of the parts of the entire 
transportation of the contraband cargo a law- 
ful transportation, when the transportation 
would not have been lawful if it had not been 
thus divided. 

16. The inception of the voyage completes 
the offence. From the moment that the vessel 
with the contraband articles on board quits her 
port on the hostile destination, she may be le- 



gally captured. It is not necessary to wait un- 
til the- ship and goods are actually endeavoring 
to enter the enemy's port. The voyage being 
illegal at its commencement, the penalty imme- 
diately attaches, and continues to the end of 
the voyage, at least so long as the illegality 
exists, 

17. Where it is claimed that an enemy vessel 
has been transferred during the war to a neu- 
tral, competent proof of the transfer must be 
produced, or the vessel will be regarded as en- 
emy property. 

18. The registry of the vessel in the name 
of the neutral claimant as owner is not enough. 
The bill of sale of the vessel must be proved, 
or the payment of the consideration for the 
transfer. 

19. AVhere enemy property is transferred to 
a neutral residing at the time in the enemy's 
country, the property is still regarded as enemy 
property. 

20. In this case it was held that the claimant 
of the vessel had given up the entire control 
of her movements to the owners of her cargo, 
and had involved her in any illegality of which 
they or her master had been guilty in respect 
to the cargo. 

21. The letters of instruction found on board 
of the vessel, and the absence of any manifest, 
bills of lading, or invoices, commented on as 
affecting the question of the destination of her 
cargo. 

22. The test oaths to the claims commented 
on as affecting the same question. 

23. The vessel had on board a flag of the 
enemy, which was secretly thrown overboard 
after her capture. 

24. Alleged ignorance of her master as to 
her having on board articles contraband of 
war. 

25. Letters of instruction not delivered up by 
the master to the prize master at the time of 
capture, but only produced by him on his exam- 
ination on the standing interrogatories. 

26. Attempted suppression, by the first officer 
of the vessel, of letters showing an intention to 
violate the blockade. 

27. The spoliation of papers is a strong cir- 
cumstance of suspicion. It is not, however, ei- 
ther in England or in the United States, held to 
furnish, of itself, sufficient ground for condem- 
nation, but is a circumstance open to explana- 
tion. But if the explanation be not prompt 
and frank, or be weak or futile, if the cause 
labors under heavy suspicions, or if there be a 
vehement presumption of bad faith or gross 
prevarication, it is ground for the denial of 
further prooif, and the condemnation ensues 
from defects in the evidence which the party 
is not permitted to supply. 

28. Held, on the evidence, that the cargo of 
the vessel was intended, on its departure from 
England, to be carried into the enemy's coun- 
try for the use of the enemy, bj^ a violation of 
the blockade of some one of the enemy's ports, 
either in that vessel or in another vessel into 
which the cargo was to be transshipped, for the 
purpose of being transported by sea to the en- 
emy's country. 

29. Held, also, that the claimant of the ves- 
sel was, under the circumstances of this case, 
responsible fcr the use to which the master and 
the claimants of the cargo put the vessel, name- 
ly, the carrying, for a portion of the distance on 
its way to the enemy's country, of a cargo con- 
traband of war, intended for the use of the 
enemy, and to enter the enemy's port, by a vio- 
lation of the blockade. 

30. The carriage of contraband with a false 
destination works a condemnation of the ves- 
sel as well as the cargo. 
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31. Vessel and cargo condemned for an at- 
tempt to introduce contraband goods into the 
enemy's country by a breach of blockade. 

In ftdmimlty. 

BETTS, District Judge. The schooner Ste- 
phen Hart Tvas captured, as lawful prize of 
-vvar, by the United States vessel of war Sup- 
l)ly, on the 29th of January, 1862, in latitude 
24" 12' north, and longitude 82"' 14' west, off 
the southern coast of Florida, about 25 miles 
from Key "West, and about 82 miles from 
Point de Yeacos, in Cuba, and was sent to 
the port of New York for adjudication, un- 
<ler convoy of her captor. A libel was filed 
against her iu this court on the 18th of Feb- 
ruary, 1802. On the 1st of May, 18G2, a 
claim to the vessel was interposed by John | 
Myer Harris, of Liverpool, England, as her 
sole owner. The test oath to that claim was 
made by Charles N. Dyett, the master of the 
schooner. On the same day, a claim was 
put in to the whole of the cargo of the schoon- 
er, by Samuel Isaac, on behalf of himself and 
Saul Isaac, as copartners and subjects of 
Great Britain, doing business in England un- 
der the firm name of S. Isaac, Campbell & 
Co., and claiming to be the sole owners of the 
cargo. The test oath to that claim was made 
by Samuel Isaac. On the 25th of October, 
1862, another claim to the schooner on behalf 
of Harris was interposed. In this second 
claim Harris is described as late of Liver- 
pool, England, but now of Sherbro', on the 
western coast ot Africa, at present residing in 
England, merchant. This second claim sets . 
up that he is the sole owner of the schooner,- 
and is a subject of the crown of Great Brit- 
ain. 

In the test oath to tlie second claim of Har- 
ils, and which test oath, is maide by him, it 
is alleged that, on the 28th of September, 
1801, he agreed to become the purchaser of 
the schooner for £1,750, to be paid October 28, 
1861; that it was afterwards arranged that 
the money should be paid on the 14th, of Oc- 
tober; that an abatement of £5. 10s. 3d. was 
thereupon made from the purchase money; 
tliat the balance of £1,744. 9s. 9d. was paid; 
that the vessel was at Bristol, England, at 
the time of her sale; that, after such pur- 
chase, she took a cargo from Bristol to Lon- 
don, and was then loaded partly at London 
and partly at Erith, with a cargo of arms, 
ammunition, and militai-y clothing; and that 
such cargo was the sole property of S. Isaac, 
Campbell & Co. It is to be noted that this 
test oath does not state from whom he pur- 
chased the schooner, or to whom he paid the 
money, or whether he received any bill of 
sale. It is also silent as to any hiring or 
cliarter of the vessel to S. Isaac, Campbell & 
Co. It states that the vessel "cleared for the 
port of Cardenas"; that it was not intend- 
ed that she should "enter, or attempt to en- 
ter, any port of the United States"; that "her 
true and only destination with said cargo was 
Cardenas, where the same was to be deliver- 



(Case No. 13,364) STEPHEN 

ed"; that the vessel was thence to sail to the 
claimant in Africa, if she obtained a suitable 
cargo for that country; and that th^e vessel 
and her cargo are British property. 

The test oath of Samuel Isaac to the claim 
oii behalf of S. Isaac, Campbell & Co. to tlie 
whole of the cai-go, alleges that the cargo 
was shipped by that firm, consisting of him- 
self and Saul Isaac, on or about December 2, 

1861, partly at London and partly at Erith; 
that the vessel was bound for Cardenas, in 
the island of Cuba; that the cargo consisted 
of arms, ammunition, and military clothing, 
and is wholly tlie property of that firm; that 
its members are British subjects; that the 
vessel cleared for Cardenas; that the cargo 
was destined for Cardenas; that it was not 
intended that the vessel should "enter, or at- 
tempt to enter, any port of the United States, 
or that the cargo should be delivered at any 
port in the United States"; and that "the 
true and only destination was Cardenas, 
where the same was to be delivered, and the 
vessel was thence to sail to Africa, if she ob- 
tained a suitable cargo for that country." It 
does not set up any charter of the vessel. 

The testimony in preparatorio, consisting of 
the depositions of Charles N. Dyett (the mas- 
ter), Benjamin H. Chadwick (the first mate), 
.John Leisk (the cook and steward), Charles 
^^elIman (the second mate), and Robert Allan 
(an able seaman), was taken in February, 

1862. The case was not submitted to the 
judgment of the court until the term of July, 
18G3. It was suggested at the hearing, in 
excuse of what seemed to be the great delay 
■in the case, that such delay was owing to 
the pendency before the supreme court of 
the United States, on appeal, until March 
last, of various prize suits, which it was sup- 
posed might dispose of material questions in- 
volved in this case. But, from such report 
of the decisions in those cases as this court 
has been fm-nished wath, it does not appear 
that the main questions involved in the pres- 
ent case have been determined by the su- 
preme court in any of the cases alluded to. 

Various interlocutory proceedings took place 
in the present case, a reference to some of 
which is necessary. 

Before the filing of the libel, and on the 
14th of February, 1862, this court ordered 
that so much of the cargo of the schooner 
as consisted of arms, powder, and munitions 
of war should be placed in the custody of 
the commandant of the navy yard at New 
York, and that the prize commissioners 
should make a full inventory of all the arti- 
cles delivered to the commandant, and that 
they should be appraised, and the appraise- 
ment be filed with the inventory. In pur- 
suance of this order, the appraiser appoint- 
ed by the court, Mr. Orison Blunt, dischar- 
ged the cargo of the schooner, and stored it 
in the ordnance stores at the navy yard. In 
his repoi-t, which was filed on the 25th of 
March, 1862, he states that, in unloading the 
vessel, he did not have the benefit of any 
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invoice; that he took an accurate account of 
every ease, box, and bale, and of their 
numbers and marks; that the vessel was 
stowed with great care, and the bales and 
cases pressed in with jaekscrews, which 
made great precaution necessary in taking 
til em out, for fear of an explosion of some 
of the ammunition or loaded shells; that, 
upon opening the afterhatch and taking out 
some of the cases, he discovered some four 
tons of powder, and also 1,008 loaded shell, 
with percussion primers affixed, and some 
000,000 ball cartridges, or fixed ammunition 
for small arms, which were all removed and 
placed in the magazines of the navy j^ard; 
that, after all the cargo had been placed in 
the ordnance stores without any loss or 
damage, he opened every entire case and 
bale, and inspected and counted accurately 
every article, and found them to be all in 
good condition, and that every article was of 
value for use in the army and navy of the 
United States, except a large quantity of 
"Rebel buttons," manufactured in Great 
Britain, and stamped with a "Rebel device." 
The appraiser annexed to his report a cata- 
logue of the cargo and his appraisement of 
each article. The following articles appear 
to have constituted the cargo of the vessel; 
r>,740 long Enfield rifles, with triangular bay- 
onets; 1,260 short Enfield rifles, with saber 
bayonets; 660 rifled PJnfield carbines, with 
saber bayonets; 2,640 British rifled muskets, 
with triangular bayonets; 200 British 
smooth-bore muskets, with triangular bayo- 
nets; 320 Brunswick rifles, with saber bayo- 
nets; 375 cavalry sabers; 6,800 gray blan- 
kets; 1,750 white blankets; 4 of Blakeley's 
2%-inch bore rifled cannon (six-pounders), 
with 2.000 cartridge bags and 1,008 shell for 
the same, loaded and capped; 120,000 car- 
tridges, fixed ammunition for Enfield rifles; 
300,000 percussion caps; 2,160 cartridge box- 
es; 4,005 knapsacks; 4,000 ball bags and 
belts; 100,000 Brunswick rifle cartridges; 
410 minie rifle cartridges; 5,000 cartridges 
for smooth-bore English muskets, each car- 
tridge consisting of a round ball and two 
buckshot; 1,540 yards of gray army cloth; 
31,453 3'ards of steel mixed gray army 
cloth for uniforms; 625 gross of brass but- 
tons "for infantry, artillei-y, and cavalry, 
for the Rebel army, marked 'C. S. A,' "; 
15,432 pairs of stockings; 2,000 pairs of 
brogan shoes; 592 pairs of russet shoes, 
Blucher pattern; 762 pairs of black leather 
shoes, Blucher pattern; 2,220 waterproof 
covers for mess tins; 17 cases and 3 bales of 
trimmings for army clothes and uniforms, 
consisting of linings, cord, braid, lace, thread, 
buckram, etc.; 10» yards of scarlet cloth 
for army uniforms; 7,500 yards of white 
twilled flannel for lining for army overcoats; 
2.250 yards of brown holland for the same 
purpose; 1,040 gross of buttons for army 
uniforms and clothing; 7,800 pounds of can- 
non powder; and a considerable quantity of 
cartridge paper, cones, and other appurte- 



nances for small ai-ms, gun slings, medicine, 
lint, bayonet scabbards, surgeons' equip- 
ments, scissors, thimbles, hooks and eyes, 
shears, canvas lining, alpaca, and tarpaulins. 
The appraisement of the entire cargo was 
$238,945.37. 

Under orders of this court of the 3d of 
March and 16th of April, 1862, the Enfield 
rifles and certain other articles found on 
board of the schooner were delivered to the 
navy department for the use of the United 
States, at the appraised value of $109,467.50. 
By another order of the court, made March 
4, 1862, another portion of the cargo, amount- 
ing to the appraised value of $14,196.11, was 
delivered to the war department, the ord- 
nance department, and the sanitary depart- 
ment, for the use of the United States. Un- 
der an order of this court, made on the 7th 
of May, 1862, the schooner and the remain- 
der of her cargo, which remainder amount- 
ed, at its appraised value, to $55,281.76, were 
sold at public auction. The vessel was sold 
for $10,000. The proceeds of the vessel and 
her cargo, including the amount paid by the 
navy and war departments for the articles 
taken by them, were paid into the registry 
of the court. 

After the cook and stewai*d, .Tohn Leisk, 
had been examined on the 13th of February, 
1862, an affidavit made by him on the 25th 
of Febniary, 1862, was presented to the 
court, in which he stated that, in giving his 
testimony before the prize commissioners, 
he did not fully answer tire thirty-second 
interrogatory in relation to certain papers on 
board, and their description, and what was 
said on their being discovered, although he 
has testified to those facts on an examina- 
tion made of him on board of the capturing 
vessel. An oi-der was thereupon made by 
the comt, on the same day, on the motion of 
the district attorney, that the thirty-second 
standing interrogatory be propounded anew 
to the witness Leisk, and that his additional 
answer thereto be received and added to his 
deposition, with the like force and effect as 
if the same had been taken at the time of 
his original examination. On the same day 
that interrogatory was again propounded to 
Jiim, and his further answer thereto forms 
part of the depositions in preparatorio. 

On the 24th of October, 1862, the court, on the 
motion of the district attorney, made an order 
that Benjamin H. Ghadwick, the first mate, 
who had been examined in preparatorio, on the 
standing interrogatories, on the 13th of Febru- 
ary, 1862, should be again examined by the 
prize commissionei-s on the standing inten-oga- 
tories, and that the question of the admissibil- 
ity of liis evidence so to be given should stand 
over for future determination. This order was 
founded upon' an affidavit made by Ghadwick 
on the 21st of October, 1862, in which he stated 
that he was one of the peraons captured on the 
Stephen Hart, and was entered upon her ship- 
ping articles as her first mate, although, in 
fact, he was intiusted with the virtual con- 
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trol; that lie had examined a copy of liis 
testimony given by liim on Iiis examination 
on the 13th of February, 1862, and found 
that his answers to the eleventh, thirty-sixth, 
and thirty-ninth inten'ogatories, as well as to 
any other which asked for the true destination 
of the vessel and her cargo on the voyage on 
which she was captured were imperfect, and 
did not disclose the entire truth in relation to 
the subject-matter inquired of; and that he 
desired the privilege of coxTccting the same on 
a re-examination, by stating that he well knew 
that the real destination of the cargo of the 
vessel, if not of tlie vessel herself, was one of 
the blockaded "Confederate ports of the South- 
ern States," and that the port of Cardenas, in 
Cuba, was to be vised simply as an inter- 
mediate port of call and of transshipment of 
the caigo, if it was there determined by Charles 
J. Helm, an agent there of the "Confederate 
States," whose instructions the witness was 
directed to follow, that the cargo should be 
transshipped into a steamer, which could with 
greater facility be useA in running the block- 
ade; that the witness was employed for that 
purpose by reason of his knowledge of the 
Southern coast, and of the navigation of the 
blockaded ports and harbors, and was so em- 
ploj'ed after his examination specially on that 
point at the coimtinghouse of S. Isaac, Camp- 
bell & Co., the owners of the cargo, in London, 
where, at the time, were William L. Yancey 
and other persons interested in the "Southern 
InsuiTection"; that he, the witness, had been 
in no manner influenced to make such dis- 
closure by the libellants or the captors, or any 
one in any manner connected with either of 
them, but had been induced to do so solely by 
the pei-suasions of his wife, who was a loyal 
Avoman then residing in Boston, and whose 
3'ust reproaches had caused him to regret that 
he had ever lent his aid to such a cause, and 
to determine, as far as he could, to atone for 
whatever mischief he might have done. Upon 
the hearing of the motion for the further ex- 
amination of Ghadwick, the application was 
opposed by the claimants of the cargo, upon 
an affidavit, made by Chadwick on- the 6th of 
May, 1862, in which he stated that certain 
letters and papers belonging to him were seized 
by the captors, aud retained by them until the 
2Sth of April, 1S62, when, without any appli- 
cation to the court, a portion of them were 
taken from the rest of the papers seized on 
board of the schooner and handed over to him 
by Mr. Elliott^ one of the prize commissioners; 
that the letters so handed to him were a part 
of the letters mentioned in the examination in 
preparatorio of ,Tohu Leisk and stated by Leisk 
to have been placed by him in a. teapot at the 
request of Ghadwick, and to have been after- 
wards discovered by the crew of the capturing 
vessel. The court was subsequently furnished 
with an affidavit made by Mr. Elliott in which 
he stated that, after the arrival of the schooner 
at New York, one of the officers in charge of 
her placed in his hands some letters which he 
represented to be private papers belonging to 



Ghadwick; that those letters were not pre- 
sented by the prize-master as a part of the 
papers seized with the schooner as her papers, 
but as private letters belonging to Chadwick;. 
that, under the advice of the assistant district 
attoniey, and at the request and with the con- 
sent of Chadwick, the deponent carefully read' 
the letters, and found them to be only private 
letters -to Chadwick- from his wife, and that 
there was not in them one word relating to the- 
schooner, or her cargo, or her voyage, or her 
destination; and that thei'euiwn, on the further 
advice of the assistant disti-ict attoniey, the 
letters were handed to Chadwick as hiis private 
property, several months before his re-exami- 
nation, and with no reference thereto, and with 
no knowledge or suspicion that any such re- 
examination would ever occur. 

There were found on board of the schooner, 
at the time of her capture, her register and) 
sundiy bills, certificates, telegrams and letters, 
a clearance, tv\'0 log books, a copy of the- 
united States Coast Suivey for 1856, and sun- 
dry other papers, but no invoices, no bills of 
lading and no manifest. The register of the 
schooner is dated at Liverpool, England, Oc- 
tober 15, 1861. It represents her as having 
been built at Greenjjort, in the state of New 
York, in the United States, in the year 1859, 
and her foreign name as having been "Tamau- 
lipas." Her tonnage is stated at 21D.85 tons. 
Her owner is stated to be John Myer Harris,, 
of Liverpool, merchant. The register contains 
the following printed memorandum at its footr 
"Notice. A certificate of registi-y gi-anted un- 
der the merchant shipping act of 1854 is not 
a document of title." On the back of the regis- 
ter is indorsed a certificate, made at the cus- 
tomhouse in London, on the loth November, 
1861, stating that Charles N. Dyett had that 
day been appointed master of the schooner. 
There were also found on board of the schooner 
a letter, signed "R. H. Leonard, ship Alex- 
ander, Confederate States." dated at Bristol,, 
England, October 29, 1861, and addressed to. 
Chadwick; and a letter from Leonard, ad- 
dressed "to Mr. B. H. Ghadwick, alias Tommy, 
first officer Stephen Hart," purporting to be 
written at Bristol, England, but without date; 
and a letter signed ".Tohn Johnson, ship Naomi, 
care J. P. Snell & Co., Bristol, England," and 
addressed "Mr. Benjamin H. Chadwick,. 
schooner Stephen Hart, Surrey Canal, Lou 
don," and dated at Bristol, England, October 
29, 1861. The contents of these three letters 
will hereafter be specially referred to. By 
sundry certificates found on board of the 
schooner, it appears that she cleared from Lon- 
don, on the 19th of November, 1861, for Cuba, 
generally, neither the port of Cardenas, nor 
any other port in Cuba, being mentioned as- 
her destination in any of her regular papers. 
There was also found on board of the schooner 
a letter in the following words: "71 Jermyn 
street, London, S. W., November, 19, 1851. .T. 
Crawford, Bsq're, H. M. Consul General, Ha- 
vana—Dear Sir: In confirmation of my last, 
permit me to ask your assistance and advice for 
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('apt. Dyett, of the scbooner 'Stephen Hart,' 
should he need it during his stay at Havana. 
Permit nie to lie yours, most faithfully, Saul 
Isaac." There was also found on board of the 
schooner a telegi-am from S. Isaac, Campbell 
v^ Co., 71 JexTuyn street, London, to Lloyd's 
agent at Deal, received at Deal November 23, 
18C1, in the following words: "Please detain 
schooner Stephen Hart, bound for Cardenas, 
for orders. We pay all expenses. Reply per 
telegraph. Letter per post." There was also 
found a letter, dated "London, Nov. 22, 1861," 
in the following words: "Captain Dyett, 
Schooner Stephen Hart— Dear Sir: We require 
some matters armnged before the schooner 
leaves. You will receive this per Lloyd's agent. 
Attend to the orders, and wait until you hear 
from yours, truly, S. Isaac, Campbell & Co." 
There was also found another telegi'am from 
S. Isaac, Jermyn street, London, to Lloyd's 
agent, at Deal, received at Deal November 24, 
1861, in the following words: "Capt. Dyett will 
proceed on his voyage at once, and make up 
for lost time. Wish him a successful trip." 

The shipping articles of the crew of the 
schooner, found on board, are dated Novem- 
ber 10, 1S61, and specify that the voyage is 
to be "from London to Cuba and Sierra 
Leone, and any port ^^^ ports on coast of 

Africa, "-^^^^ North 'JJ^^outh America ^J^^West 
Indies, and back to a final port of discbarge 
in the United Kingdom. Voyage not to ex- 
foed twelve months." On these shipping ar- 
ticles the name of Benjamin H. Chadwick 
is entered as chief officer, his signature ap- 
pearing upon them, and he is stated to be an 
American, aged 29 years, and to have last 
served on board the vessel called the "Ta- 
nmiilipas," and to have been discharged 
therefrom at London, on the 2d of November, 
ISiU. The date of bis joining the Steiihen 
Hart is stated as November 1, 1861, although 
he is placed in a list under the head of "sub- 
stitution," with two others who were sever- 
ally stated as joining the vessel November 
22 and November 29, and no place is insert- 
ed as the place of his joining the vessel, al- 
though the place is inserted in the ease of 
the other two substitutes. The wages of 
Chadwick are put down as £0 per calendar 
month, the wages of the mate, whose place 
be took, being stated at £6 per month. In 
one of the two log books found on board of 
the vessel, namely, the official log book, the 
name of Benjamin H. Chadwick appears as 
mate of the A'essel, and no other person is 
named as mate; and the date of the com- 
mencement of the voyage is stated in that 
log book as November 10, 1861. In the other 
log book, which is an ordinary sea log book, 
there appears, under date of November 21, 
1861, an entry in the handwriting of Chad- 
Avick, by whom that log book purports on 
its face to have been kept, to the effect that 
the mate had not come to perform his duty; 
and the log book then proceeds as follows: 
•"Wherefore I, Benj. H. Chadwick, have this 



day engaged with Capt. Charles N. Dyett 
to proceed on the voyage, having been en- 
gaged as ship keeper on board since the 2d of 
the present month, the crew consisting of 
six seamen, cook and steward, captain, inate, 
and boatswain,— in all numbering ten per- 
sons." The shipping articles show eleven 
persons, there being seven seamen, one of the 
seamen, as appeai-s by the official log book, 
having been shipped at Gravesend on the 
22d of November, and discharged because of 
illness, at Deal, on the 29th of November, 
and another seaman having been shipped at 
Deal in his place on the last-named day. 
The name of one seaman which appears on 
the shipping articles does not appear on the 
official log book, and there is a memorandum 
on the shipping articles that he deserted. 
This reduces the number of persons compos- 
ing the crew to ten, including Chadwick. 

The entry on the title page of the sea log 
book is that the schooner was on a voyage 
from London to Cardenas, Cuba, commencing 
November 19, 1861, and that the log book 
is kept by Benjamin H. Chadwick. It ap- 
pears, from entries in that log book, that the 
pilot took charge of the schooner "on a voy- 
age to Cuba" on the 10th of November, and 
that she was on that day "towed by steam 
from the Grand Surrey^ dock to Erith, to 
take in the remainder of cargo," and that 
she arrived at Erith the same day; that, on 
the 20th November, she took in from lighters 
some sixty cases of cargo, and that on the 
evening of the same day she was towed to 
Gravesend; that she remained at Gravesend 
until the 22d of Novembei', when she pro- 
ceeded down the river, coming to anchor, 
in tlie afternoon, off the North Foreland light; 
that, on the 23d of November, she proceeded 
to the Downs, where she came to anchor, 
and where the "captain received instruc- 
tions from parties in London" to wait until 
further oi'ders; that, on the 24th of Novem- 
ber, she received orders to proceed on her 
voyage; that she did not start until the 2d 
of December, her sea log commencing at 
noon on the 3d of December; that she pur- 
sued her voyage through December and 
.Tanuary, no particular occun-ence being not- 
ed until the 15th of January, when she pass- 
ed 18 miles to the northeast of Desirada 
Island, one of the Leeward Islands, in the 
West Indies, and also between the island of 
Guadaloupe and the island of Montserrat, in 
the latitude of about 1° 30' north; that from 
this point she proceeded to the southward of 
Hayti and to the northward of the island of 
Jamaica, passing the latter on the 21st of 
January, and thence to the southward of 
Grand Cayman Island on the 23d of January, 
and thence around the western end of the 
island of Cuba, making Cape St. Antonio, the 
extreme western point of that island, at 
3:30 p. m. on the 26th of January, and see- 
ing the last of Cape Antonio light, 20 miles 
distant, bearing south half east, at 10 p. m. 
of that day, her latitude by observation at 
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noon on the 27th of January, being 23° 3i' 
north. There are no entries in the log book 
after the latter hour. 

The "Coast Survey" found on board of the 
Kchooner, as before mentioned, is a repoi-t 
from Prof. Baclie, superintendent of the 
ITnited States coast survey, for the year end- 
ing November 1, 18150, and contains, among 
other things, the following charts: A com- 
parative chart of the entrance into Charles- 
ton harbor by Maffit's channel; a prelim- 
inary chart of the entrance into North Edisto 
I'iver; a preliminaiy chart of the seacoast 
of South Carolina, from Charleston to Tybee, 
Georgia, -with sailing directions; a prelim- 
inary chart of St. Simon's bar and Bruns- 
■wick harbor; a preliminary chart of St. Ma- 
ry's bar and Fex*nandina harbor; a compara- 
tive cliart of the same; two charts of St. 
John's river; and a preliminary chart of the 
Florida Reefs. These charts, as folded in 
the book, have each of them written in pen- 
cil, on the outside, the nature of its con- 
tents, thus: "Maffit's Channel;" "North Edis- 
to;" "siiiling directions for several So. Ca. 
and Ga. ports;" "SL Simon's;" "Feniandi- 
.na;" "St John's river;" "Florida Reefs." 

Capt. Dyett, on his examination in pre- 
paratorio, produced two letters, which are 
annexed to his deposition. One of them is 
a letter of insti'uctions to himself from S, 
Isaac, Campbell & Co., and is dated "71 Jer- 
myn street, Military Warehouse, late 21 St. 
James street, London, S. W., November 10, 
18G1"; and the other is a letter from Saul 
Isaac to "Charles .T. Helm, Esq., care of J. 
Crawford, Esq., Havana," and is dated "71 
Jermyn street, London, November 19, 1861." 
The contents of these two letters, and the 
circumstances under which they were pro- 
duced by Capt. Dyett, will be i-eferred to 
hereafter. 

Before proceeding to a consideration of the 
merits of the case, it is proper to advert to 
the objections made to the second ex:amina- 
tion of the witnesses Leisk and Ohadwick. 
The question of the admissibility of the sec- 
ond deposition of Chadwick was ordered by 
the court to stand over to be determined at 
the hearing of the main cause. The question 
of the admissibility of depositions given on 
the re-examination of persons found on board 
of a captured vessel is one resting in the 
sound discretion of the court, and no authori- 
ty has been cited which decides that the 
practice is one that is not to be permitted 
xinder circumstances such as existed in the 
present case. The case of The PIzarro, 2 
Wheat [15 U. S.] 227, is not regarded as an 
authority against the course pursued in this 
ease. While the court ought to guard the 
pmctice with care, lest it may be the means 
of introducing abuse, and of leading to fraud 
and imposition, the present case seems, on 
the fullest consideration, to be one in which 
the propriety of admitting the re-examination 
of the witnesses Leisk and Chadwick cannot 
be questioned. If the case, upon the deposi- 



tions as originally taken, without the re-ex- 
amination of the two witnesses, were a clear 
one in favor of the claimants, and free from 
all doubt, the court would hesitate, perhaps, to 
admit the re-examinations. But, upon the tes- 
timony without the re-examinations, the case 
is not only not one free from doubt, but one 
clearly calling for the condemnation of both 
the schooner and her cargo; and the matters 
testified to by these witnesses upon their re- 
examinations are not only entirely consistent 
in themselves, but are corroboi-ated by the 
other testimony in the case, and by the docu- 
ments and papei-s found on board of the 
schooner. The cases which were cited by 
the counsel for the claimants upon the point 
of the admissibility of depositions taken on 
re-examination (The Haabet, G C. Rob. Adm. 
54; The Ostsee, Spinks, Pr. Cas. 189; The 
Leucade, Id. 227; The Aline & Fanny, Id. 
327) do not bear at all upon the question as 
to the admissibility of these re-examinations. 
They merely affirm the well-known principles 
of prize law, that affidavits of the captors are 
not to be admitted where, on the evidence of 
the pei-sons on board of the captured vessel, 
there are no circumstances of suspicion in 
the case; that the case is, in the first in- 
stance, to be tried on evidence coming from 
the caiJtured; tliat if, upon such evidence, 
no doubt arises, the property is to be restor- 
ed; and that the pnvilege on the part of the 
captoi-s of giving further proof is, in such 
cases, rarely granted. Within these princi- 
ples, this court has endeavored, in all proper 
cases, to exhaust the knowledge of the per- 
sons found on board of captured vessels. 
Thus, in the case of The PeterhofiP, pending 
in this court at the time with the present 
case, the deposition of Capt. Jarman, the 
master of the captured vessel, had been taken 
on the 1st of April, 1863, he having interven- 
ed as claimant, for the interest of the prin- 
cipals, the owners of the Peterhcff and her 
cargo, and having made the test oath to such 
claim on the 21st of April, 1863. Some of 
the other witnesses having deposed to tlie 
spoliation of papers in the case, the court, 
upon an affidavit made by Capt. Jarman, and 
upon the application of the claimants, and 
notwithstanding the objections of the counsel 
for the libellants and the captors, permitted 
Capt. Jarman to be re-examined upon one 
of the standing interrogatories, and to add 
to his answer thereto the explanatory state- 
ment contained in his affidavit This ex- 
planation, and the matters deposed to by 
him on his further examination, were intend- 
ed to relieve the ownei-s of the PeterhofiE and 
her cargo from the injux'ious effects of his 
concealment, on his first examination, of 
matters which ought to have been testified 
to by him in answer to the standing Inter- 
rogatories, and of matters which were testi- 
fied to by other witnesses. The court is en- 
tirely satisfied that it exercised its sound dis- 
cretion in permitting the re-examination in 
the case of The PeterhofE [Case No. 11,024], 



STEPHEN (Case No. 13,364) 



[22 Fed. Cas. page 1260 J 



and the exercise of a like discretion calls for 
the admission in evidence of the depositions 
of Leisk and Chadwick, taken on re-examina- 
tion in the present case. They are, accord- 
inglry, admitted in evidence. 

Very important questions of public law have 
been discussed before the court in the present 
case, and in the Idudred cases of The Spring- 
bok [Case No. 13,264] and The Peterhoff [Id. 
11,024], all of which, with the case of The Ger- 
trude [Id. 5,3G0], have been pending before 
the court at the same time. In the latter 
case, no claimant appeared for either the ves- 
sel or the cargo, she having been captured 
while on a voyage from Nassau, in endeavor- 
ing to run the blockade into a port of the 
enemy. Many of the principal questions in- 
volved in the present ease, and in the cases 
of The Springbok and The Peterhoff, are 
alike; and, as the conclusion at which the 
court has arrived in all of those cases is to 
condemn the vessels and their cargoes, I 
shall announce, in this case, the leading prin- 
ciples of public law which lead to a condem- 
nation in all the cases. 

On behalf of the libellants, it is urged in 
this case: (1) That the Stephen Hart and 
her cargo were enemy propertj' when the voy- 
age in question was undeitaken, and when 
the capture was made; (2) that the schooner 
was laden with aiticles conti-aband of war, 
destined for the aid and the use of the ene- 
my, and on transportation by sea to the ene- 
my's countiy at the time of capture; (3) 
that, with a full knowledge, on the part of 
tlie owner of the vessel and of the owners of 
her cargo, that the ports of the enemj- were 
under blockade, the vessel and her cargo 
were dispatched from a neutral port with an 
intention, on the part of the owners of each, 
that, in violation of the blockade, both the 
vessel and her cargo should enter a port of 
the enemy. On the part of the claimants, it 
is maintained: (1) That the transportation 
of all articles, including arms and munitions 
of war, between neutral ports in a neutral 
vessel, is lawful in time of war; (2) that, if 
a neutral vessel, with a cargo belonging to 
neutrals, be in fact on a voyage from one 
neutral port to another, she cannot be seized 
and condemned as lawful prize, although she 
be laden wnth contraband of wai', unless it 
be determined that she was actually destined 
to a port of the enemy upon the voyage on 
which she was seized, or unless she is taken 
in the act of violating a blockade. It is in- 
sisted, on the part of the claimants, that the 
Stephen Hart was, at the time of her cap- 
ture, a neutral vessel, carrj'ing a neutral car- 
go from London to Cai'denas, both of them 
being neutral ports, in the regular course of 
trade and commerce. On the other side, it 
is contended that the cargo was composed 
exclusively of articles contraband of war, 
destined, when they left London, to be deliv- 
ered to the enemy, either directly, by being 
carried into a port of the enemy in the Ste- 
phen Hart, or by being transshipped at Cai'- 



denas to another vessel; that Cardenas was 
to be used merely as a port of call for the 
Stephen Hart, or as a port of transshipment 
for her cargo; that the vessel and her cargo 
are equally involved in the foi'bidden trans- 
action; and that the papers of the vessel 
were simulated and fraudulent, in respect to 
her destination and that of her cargo. A 
condemnation is not asked if the cargo was 
in fact neutral property, to be delivered at 
Cardenas, for discharge and general con- 
sumption or sale there, but is only claimed if 
the cargo was really intended to be delivered 
to the enemy at some other place than Car- 
denas, after using that port as a port of call 
or of transshipment, so as to thus render the 
representations contained in the papers of 
the vessel false and fraudulent as to the real 
destination of the vessel and her cargo. 

It would scarcely seem possible that there- 
could be any serious debate as to the true 
principles of public law applicable to the so- 
lution of the questions thus presented; and, 
indeed, the law is so well settled as to make 
it only necessary to see whether the facts in 
this case bring the vessel and her cargo with- 
in the rules which have been laid down by 
the most eminent authorities in England and 
in this country. The principles upon which 
the government of the United States, and 
the public vessels acting under its commis- 
sion, have proceeded, during the present war, 
in arresting vessels and cargoes as lawful 
prize upon the high seas, are very succinctly 
embodied in the instructions issued by the 
navy department on the 18th of August, 1862, 
to the naval commanders of the United 
States, and which instructions are therein 
declared to be a recapitulation of those there- 
tofore from time to time given. The sub- 
stance o*£ those instructions, so far as they are 
applicable to the present case, is, that a ves- 
sel is not to be seized "without a search care- 
fully made, so far as to render it reasonable 
to believe that she is engaged in eari-ying 
contraband of war for or to the insurgents, 
and to then" ports directly, or indirectly by 
transshipment, or otherwise violating the 
blockade." The main feature of these in- 
structions, so far as they bear upon the 
questions involved in this ease, is but an ap- 
plication of the doctrine in regard to the cap- 
tures laid down by the government of the 
United States at a very early day. In an 
ordinance of the congress of the Confedera- 
tion, which went into effect on the 1st of 
February, 1782 (5 Wheat. [18 U. S.] append, 
p. 120), it was declared to be lawful to cap- 
ture and to obtain condemnation of "all con- 
traband goods, wares, and merchandise, to 
whatever nations belonging, although found 
in a neutral bottom, if destined for the use 
of the enemy." 

The soundness of these principles, and the 
fact that the law of nations, as applicable to 
cases of prize, has been observed and applied 
by the government of the United States and 
its courts during the present war, was fully 
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recognized by Earl Russell, her Britannic maj- 
■esty's principal secretary of state for foreign 
affairs, in bis remarks made in the house of 
lords on the 18th of May last. Earl Russell 
there stated that the judgment of the United 
States prize courts, 'which have been reported 
to her majesty's goyernment during the pres- 
ent ■v\-ar, did not evince any disregard of the 
established principles of international law; 
that the law officers of the crown, after an 
attentive consideration of the decisions which 
had been laid before them, were of opinion 
that there was no rational ground of com- 
plaint as to the judgments of the American 
prize courts; and that the law of nations in 
regard to the search and seizure of neutral 
vessels had been fully and completely ac- 
knowledged by the government of the United 
States. On the same occasion Earl Russell 
remarked: "It has been a most profitable 
business to send swift vessels to break or run 
the blockade of the Southern ports, and cari-y 
their cargoes into those ports. There is no 
municipal law, in this or any country, to- pun- 
ish such an act as an offence. I understand 
that every cargo which runs the blockade and 
enters Charleston is worth a million of dol-^ 
lars, and that the profit on these transactions 
is immense. It is well known that the trade 
has attracted a great deal of attention in this 
country, from those who have a keen eye to 
such gains, and tliat vessels have been sent 
to Nassau in order to break the blockade at 
Charleston, Wilmington, and other places, 
and cari7 contiuband of war into some of the 
ports of the Southern States." He added: 
"I certainly am not prepared to declare, nor 
is there any ground for declaring, that the 
courts of the United States do not faithfully 
administer the law; that they will not allow 
evidence making against the captors, or that 
they are likely to give decisions founded, not 
upon the law, but upon their own passions 
and national partialities." He also said that, 
in a case of simulated destination,— that is, a 
vessel pretending that she is going to Nassau, 
when she is in reality bound to a port of the 
enemy,— the right of seizure exists. 

The then solicitor of England (Sir Roundell 
Palmer) stated, in the house of commons, on 
the 29th of .Tune last, referring to the cases of 
The Dolphin [Case No. 3,975] and The Pearl 
[Id. 10,874], decided by the district court for 
the Southern district of Florida (those vessels 
having been captured while ostensibly on voy- 
ages from Liverpool to Nassau, and it having 
been held by the court that the intention of 
the owners of the vessels was that they 
should only touch at Nassau, and then go on 
and break the blockade at Charleston), that, 
"if the owners imagine that the mere fact of 
the vessel touching at Nassau when on such 
an expedition exonei-ated her, they were very 
much mistaken"; that the principles of the 
judgment in the case of The Dolphin "were 
to be found in every volume of Lord Stow- 
ell's decisions"; that it was well known tp 
everybody that there was a large contraband 



trade between England and America by way 
of Nassau; that it was absurd to pretend to 
shut their eyes to it; and that the trade with 
Nassau and Matamoras had become what it 
was in consequence of the war. 

The foreign office of Great Britain, in a 
letter to the owners of the PeterhofE. on the 
3d of April last, announced as its conclusion, 
after having communicated with the law of- 
ficers of the crown, that the government of 
the United States had no right to seize a Brit- 
ish vessel bona fide bound from a British port 
to another neutral port, unless such vessel at- 
tempts to touch at, or has an intermediate or 
contingent destination to, some blockaded 
port or place, or is a carrier of contraband of 
war destined for the enemy of the United 
States; that her majesty's government, how- 
ever, cannot, without violating the rules of 
international law, claim for British vessels 
navigating between Great Britain and such 
neutral .ports any general exemption from the 
belligerent right of visitation by the cruisers 
of the United States, or proceed upon any 
general assumption that such vessels may not 
so act as to render their capture lawful and 
justifiable; that nothing is more commbn 
than for those who contemplate a breach of 
blockade or the carriage of contraband, to 
disguise their purpose by a simulated desti- 
nation and by deceptive papers; and that it 
has already happened, in many cases, that 
British vessels have been seized while en- 
gaged in voyages apparently lawful, and have 
been afterwards proved in the prize courts 
to have been really guilty of endeavoring to 
break the blockade, or of carrying contraband 
to the enemy of the United States. 

The cases of The Stephen Hart, The Spring- 
bok [Case No. 13,2G4], The PeterhofE [Id. 11,- 
024], and The Gertrude [Id. 5,369], illustrate a 
course of trade which has sprung up during 
the present war, and of which this court will 
take judicial cognizance, as it appears from 
its own records and those of other courts of 
the United States, as well as from public rep- 
utation. Those neutral ports have suddenly 
been raised from ports of comparatively in- 
significant trade to marts of the first magni- 
tude. Nassau and Cardenas are in the vi- 
cinity of the blockaded ports of the enemy, 
while Matamoras is in Mexico, upon the right 
bank of the Rio Grande, directly opposite 
the town of Brownsville, in Texas. TTie 
course of trade, in respect to Nassau and 
Cardenas, has been generally to clear neutral 
vessels, almost always under the British flag, 
from English ports for those places, and, us- 
ing them merely as ports either of call or of 
transshipment, to either resume new voyages 
from them in the same vessels, or to trans- 
ship their cargoes to fleet steamers, with 
which to run the blockade, the cargoes being 
composed, in almost all cases, more or less, 
of articles contraband of war. The character 
and course of this trade, and its sudden rise, 
are very properly commented upon in a dis- 
patch from the secretary of state of the Unit- 
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ed States to Lord Lyons, of the I2tli of May, 
1863. 

The broad issue in tlie merits of this ease 
is whetiier the adventure of the Stephen Hart 
was the honest voj'age of a neutral vessel 
from one neutral port to another neutral 
port, carrying neutral goods between those 
two ports only, or was a simulated voyage, 
the cargo being contraband of war, and be- 
ing really destined for the use of the enemy, 
and to be introduced into the enemy's coun- 
tiy by a breach of blockade by the Stephen 
Hart, or by transshipment from her to an- 
other vessel at Cardenas. It is conceded in 
the argument of the leading counsel for the 
claimants that, if the property was owned 
by the enemy, and was fraudulently on its 
way to the enemy as neutral property, it 
was enemy's property, and was liable to 
capture, no matter whence it came or whith- 
er it was bound; and that, if the vessel were 
really intending and endeavoring to run the 
blockade, the property was liable to capture, 
no matter to whom it belonged or what was 
its character; but that if it was neutral j 
property, in lawful commerce, It was safe ! 
from seizure. 

The question whether or not the property 
laden on board of the Stephen Hart was be- 
ing transported in the business of lawful 
commerce is not to be decided by merely de- 
ciding the question as to whether the vessel 
was documented for, and sailing upon, a 
voyage from London to Cardenas. The com- 
merce is in the destination and intended use 
of the property laden on board of the vessel, 
and not in the incidental, ancillary, and 
temporary voyage of the vessel, which may 
be but one of many earners through which 
the property is to reach its true and original 
destination. If this were not the rule of 
the prize law, a very wide door would be 
opened for fraud and evasion. A cargo of 
contraband goods, really intended for the 
enemy, might be carried to Cardenas in a 
neutral vessel, sailing from England with pa- 
pers which, upon their face, import merely 
a voyage of the vessel to Cardenas, while, in 
fact, her cargo, w^hen it left England, was 
destined by its owners to be delivered to the 
enemy by being transshipped at Cardenas 
into a swifter vessel. And such, indeed, has 
been the course of proceeding in many cases 
during the present war. Nor is the unlaw- 
fulness of the transportation of contraband 
goods determined by deciding the question 
as to whether their immediate destination 
was to a port of the enemy. Thus, it is 
lield that, in order to constitute the unlaw- 
fulness of the transportation of contraband 
goods, it is not necessarj'- that the immediate 
destination of the vessel and cargo should be 
to an enemy's country and port; for, if the 
goods are contraband, and destined to the 
direct use of the enemy's army or navy, the 
transportation is illegal. If an enemy's fleet 
be lying, in time of war, in a neutral port, 
and a neutral vessel should carry contraband 



goods to that port, not intended for sale in 
the neutral max-ket, but destined to the ex- 
clusive supply of the hostile forces, such con- 
duct would be a direct intei-position in the 
war, by furnishing essentials in its prose- 
cution, and would be a departui-e from the 
duties of neutralitj'. Halieok, lut. Law, p. 
576, c. 24, § 11. The proper test to be applied 
is whether the contraband goods are intend- 
ed for sale or consumption in the neuti-al 
market, or whether the direct and intended ob- 
ject of their transportation is to supply the 
enemy with them. To justify the capture. 
It is enough that the immediate object of 
the voyage is to supply the enemy, and that 
the contraband property is certainly destined 
to his immediate use. AYhile it is true that 
goods destined for the use of the neutral 
country can never be deemed contraband, 
whatever be their character and however 
well adapted they may be to the purposes of 
war, yet, if they are destined for the direct 
use of the enemy's army or navy they are 
not exempt from forfeiture on the mere 
ground that they are neutral property, and 
that the port of delivery is also neutral. 1 
Duer, Ins. 630; The Commercen, 1 Wheat. 
[14 U. S.] 388, 389. 

If the contraband cargo of the Stephen 
Hart had been destined for the use of the 
fleet of the enemy lying in the harbor of Car- 
denas, there could be no doubt that it might 
lawfully have been captiired as prize of war 
on its way to Cardenas. And, if the con- 
traband cargo was really destined, when it 
left its port of departure in England, for the 
use of the enemj- in the country of the ene- 
my, and not for sale or consumption in the 
neuti-al port, no principle of the law of na- 
tions, and no consideration of the rights and 
interests of lawful neutral commerce, can 
require that the mere touching at the neu- 
tral port, either for the purpose of making it 
a new point of departure tor the vessel to a 
port of the enemy, or for the purpose of 
transshipping the contraband cargo into an- 
other vessel, which may carry it to the^des- 
tination which was intended for it when it left 
its port of departure, should exempt the ves- 
sel or the contraband cargo from captiu-e as 
prize of war. If it was the intention of the 
ownei- of the Stephen Hart, or of the owners of 
her cargo, having control of the movements of 
the vessel, that she should simply touch at 
Cardenas, and should proceed thence to 
Charleston, or some other port of the enemy, 
her voyage was not a voyage prosecuted by a 
neuti-al vessel from one neutral port to another 
neutral port, but a voj^age which was, at the 
time of her seizure, in course of prosecution 
to a port of the enemy, although she had 
not as yet reached Cardenas, and although 
her regular papers documented her for a 
voyage from London to Cuba. Such a voj-- 
age was one begun and carried on in viola- 
tion of the belligerent rights of the United 
States to blockade the ports of the enemy, 
and to prevent the introduction into those 
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ports of arms and munitions of 'war. The 
division of a continuous transportation of 
contraband goods into several intermediate 
transportations, by means of intermediate 
voyages by different vessels cari'ying such 
goods, cannot mate a transportation, which 
is, in fact, a unit, to become several trans- 
portations, although, to effect the entire 
transportation of the goods requires several 
voyages by different vessels, each of which 
may, in a certain sense and for ceitain 
purposes, be said to have its own voyage, 
and althoiigh each of such voyages, except 
the last one in the circuit, may be between 
neutral ports. Nor can such a transaction 
make any of the parts of the entire trans- 
portation of the contraband cargo a lawful 
tinnsportation, when the transportation 
would not have been lawful if it had not 
been thus divided. The law seeks out the 
truth, and never, in any of its branches, tol- 
erates any such fiction as that under which 
it is sought to shield the vessel and her car- 
go in the present case. If the guilty inten- 
tion, that the contraband goods should reach 
a port of the enemy, existed when such 
goods left their English port, that guilty in- 
tention cannot be obliterated by the inno- 
cent intention of stopping at a neutral port 
on the way. If there be, in stopping at 
such port, no intention of transshipping the 
cargo, and if it is to proceed to the enemy's 
country in the same vessel in which it came 
from England, of course there can be no 
purpose of lawful neutral commerce at the 
neutral port by the sale or use of the cargo 
in the market there; and the sole purpose of 
stopping at the neutral port must merely be 
to have upon the papers of the vessel an 
ostensible neutral terminus for the voyage. 
If, on the other hand, the object of stopping 
at the neutral port be to transship the cargo 
to another vessel, to be transported to a port 
of the enemy, while the vessel in which it 
was brought from England does not proceed 
to the port of the enemy, there is equally 
an absence of all lawful neutral commerce 
at the neutral port; and the only commerce 
carried on in the case is that of the trans- 
portation of the contraband cargo from the 
English port to the port of the enemy, as 
was intended when it left the English port. 
This court Iiolds that, in all such cases, the 
transportation or voyage of the contraband 
goods is to be considered as a unit, from 
the port of lading to the port of delivery in 
the enemy's country; that if any part of 
such voyage or ti-ansportation be unlawful, 
it is unlawful throughout; and that the ves- 
sel and her cargo are subject to capture, as 
well before arriving at the first neutral 
port at which she touches after her depar- 
ture from England, as on the voyage or ti-ans- 
portation by sea from such neutral port to 
the port of the enemy. 

These principles were laid down and ap- 
plied by the district court for the Southern 
district of Florida in the cases of The Dol- 



phin and The Pearl, and the views of that 
court are fully adopted by this comt, and are 
to be regarded as a part of the settled law 
governing prize tribunals. It is laid down, in 
Halleck on International Law (page 504, c. 
21, § 11), that the ulterior destination of the 
goods determines the character of the trade, 
no matter how circuitous the route by which 
they are to reach that destination; that even 
where the ship in which the goods are em- 
barked is destined to a neutral port, and the 
goods are there to be unladen, yet if they are 
to be transported thence, whatever may be 
the mode of conveyance, to an enemy's port 
or territoiy, they fall within the interdiction 
and penalty of the law; that the trade from 
an enemy's counti-y through a neutral port 
is likewise unlawful, and that the goods so 
shipped through a neutral territory, even 
though they may be unladen and transship- 
ped, are liable to condemnation; that it is an 
attempt to cany on ti'ade with the enemy by 
the cireuitous route of a neutral port, and 
thus evade the penalty of the law; that the 
law will not countenance any such attempt 
to violate its principles by a resort to the 
shelter of neuti'al territory; that any such 
voyage is illegal at its inception; and that 
the goods shipped are liable to seizure at the 
instant it commences. The same docrines 
are asserted in 1 Kent, Comm. (8th Ed.) p. 
So, note a, in 1 Duer, Ins. p. 568, § 13, and 
in Jeeker v. Montgomery, IS How. [59 IT. S.] 
110, 113. 

The same principles are maintained by the 
English authorities. In 2 "Wildm. Int. LaAV, 
p. 20, it is asserted that no exemption from 
the consequences of sending goods to the ene- 
my will be gained by sending them through 
a neutral countiy; that the interposition of a 
prior poi-t makes no difference; that all ti-ade 
with the enemy is illegal; that the circum- 
stance that the goods are to go first to a 
neutral port will not make the trade lawful; 
and that it is not competent, during a war. 
for a British subject to send goods to a neu- 
tral poxt, with a view of sending them for- 
ward, on his own account, to an enemy's 
port, consigned by him to persons there, as 
in the ordinaiy course of commerce. These 
principles were laid down by Sir William 
Scott, in The Jonge Pieter, 4 0. Rob. Adm. 
79. The particular doctrine thus asserted had 
reference to the tmdiug of British subjects 
with the enemy of Great Britain. But the 
reason of the doctrine makes it equally ap- 
plicable to the ease of a neuti-al attempting 
to send contraband goods to an enemy of the 
United States through the interposition of a 
prior neutral port. In the case of The Rich- 
mond, 5 0. Rob. Adm. 325, an American 
vessel was seized in the port of St. Helena, 
and proceeded against as a prize, on the 
ground that she was going, under a false des- 
tination, to the Isle of Ei'ance, an enemy's 
port, with contiuband articles concealed on 
board, and with a view of selling the vessel 
there, as a vessel well adapted for a ship 
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■of -war, and for the service of privateering. 
Sir William Scott, in Ms judgment in tlie 
<2ase, says: "It is difficult not to consider tbe 
Isle of France as tlie possible port of destina- 
tion of tliis vessel, according to tlie original 
intention,— I say, as the possible port, at least, 
if not the principal and absolute port of des- 
tination of the original voyage. It cannot be 
•denied, undoubtedly, that an American ship 
might go to St. Helena, and from thence to 
the Isle of France, or any other port of the 
•enemy, provided the cargo was of an innocent 
nature. If, on the contrary, the cai'go was 
of a noxious character, the circumstance of 
merely touching at an English port would not 
alter the nature of a voyage in itself illegal." 
He then comes to the conclusibn that the ves- 
sel had on board articles contraband of war, 
— pitch and tar^— and holds that there are 
strong grounds to presume that the original 
•destination of those articles was absolutely 
to the Isle of France. "But," he adds, "sup- 
posing that it was only of a shifting nature, 
and that it was merely eventual, that, in law, 
would be quite sufficient, and that, at least, 
must be taken to have been the design of the 
parties. If the intention was no more than 
this: 'I will go and sell pitch and tar at St. 
Helena, if I can; and, if I cannot, I will go 
with them to the Isle of Fi-ance, and sell 
thera there,' — that is an unlawful purpose, 
and every step taken in the prosecution of 
■such a design is an unlawful act. The in- 
terposition of an English port would not 
make it innocent. The pitch and tai* were 
going with an original destination, either pos- 
itive or eventual, to the Isle of France." In 
the case of The ilaria, 5 C. Jlob. Adm. 3G5, 
Sir William Scott says: "It is an inherent 
and settled principle, that the mere touch- 
ing at any port, without importing the cargo 
Into the common stock of the eouutiy^, will not 
.alter the nature of the voyage, which contin- 
ues tlie same in all respects, and must be 
■considered as a voyage to the counti-y to 
which the vessel is actually going for the pur- 
pose of delivering her cargo at the ultimate 
port." The doctrine here laid down is equal- 
ly applicable to the cargo where it is carried 
to the ultimate port in a different vessel from 
the one in which it is carried to the interme- 
<Iiate port. In the case of The William, Id. 
385, on appeal before the, lords commissioners 
of appeal in prize cases. Sir William Grant, 
In delivering the judgment of the court, says: 
^'Neither will it be contended that the point 
from which the commencement of a voyage 
is to be reckoned changes as often as the ship 
stops in the course of it; nor will it the more 
change because a jiarty may choose arbitrari- 
ly, by the ship's papers or otherwise, to give 
the name of a distinct voyage to each stage of 
a ship's progress. The act of shifting the 
cargo from the ship to the shore, and from 
the shore back again into the ship, does not 
necessarily amount to the termination of one 
voyage and the commencement of another. 
It may be wholly unconnected with any pur- 



pose of importation into the place where it is 
done. Supposing the landing to be merely 
for the purpose of airing or diying the goods, 
or of repairing the ship, would any man think 
of describing the voyage as beginning at the 
place where it happened to become necessary 
to go through such a process? Again, let it 
be supp(«ed that the party has a motive for 
desiring to make the voyage appear to begin 
at some other place than that of the original 
lading, and that he therefore lands the cargo 
purely and solely for the purpose of enabling 
himself to affirm that it was at such other 
place that the goods were taken on board. 
Would this Contrivance at all alter the truth 
of the facts? Would not the real voyage still 
be from the place of the original shipment, 
notwithstanding the attempt to give it the ap- 
pearance of having begun from a different 
place? The truth may not always be dis- 
cernible; but, when it is discovered, it is ac- 
cording to the tmth, and not according to the 
fic-tion, that we are to give to the transaction 
its character and denomination. If the voy- 
age from the place of lading be not really 
ended, it matters not by what acts the party 
may have evinced his desire of making it ap- 
pear to have been enc|ed. That those acts 
have been attended with trouble and expense 
cannot alter their quality or their effect. The 
trouble and expense may weigh as circum- 
stances of evidence to show the purpose for 
which the acts were' done; but, if the evasive 
purpose be admitted or proved, we can never 
be bound to accept, as a substitute for the ob- 
servance of the law, the means, however 
operose, which have been employed to cover 
a breach of it. Between the actual importa- 
tion by which a voyage is really ended, and 
the colorable importation which is to give it 
the appearance of being ended, there must 
necessarily be a great resemblance." The 
cases of The Nancy, 3 C. Rob. Adm. 122, and 
The United States, Stew. Vice Adm. IIG, 
were cases in which a voyage, consisting of 
different parts, was held to be not two voy- 
ages, but one entire transaction, formed upon 
one original plan, conducted by the same per- 
sons, and under one set of instinictions; and 
it was held that, in cases of contraband, espe- 
cially when there is anything of fraud or con- 
cealment, a return voyage is to be deemed 
connected with an outward voyage. 

It is equally well settled that the incep- 
tion of the voyage completes the offence; 
that, from the moment that the vessel, with 
the contraband articles on board, quits her 
port on the hostile destination, she may be 
legally captured; that it is not necessary to 
wait until the ship and goods are actually en- 
deavoring to enter the enemy's port; ana 
that, the voyage being illegal at its com- 
mencement, the penalty immediately attaches, 
and continues to the end of the voyage, at 
least so long as the illegality exists. Halleck, 
Int. Law, p. 573. c. 24, § 7; 2 Wildm. Int. 
Law, p. 218; 1 Duer, Ins. 626, § 7. The same 
doctrine is laid down by Sir William Scott in 
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The Imina, 3 C. Rob. Adm, 107, and in The 
Trende Sostre, 6 C. Rob. Adm. 390, note. In 
The Columbia, 1 C. Rob. Adm. 15i, Sir AVil- 
liam Scott says tlmt the sailing, witU an in- 
tention of evading a blockade, is beginning 
to execute that intention, and is an overt act 
constituting the offence, and that from that 
moment the blockade is fraudulently invad- 
ed. The same view is maintained by him in 
The Neptunus, 2 C- Rob. Adm. 110. 

Such being the well-settled principles of 
public law, in reference to the carriage of 
contraband goods to the enemy, it only re- 
mains to be seen whether the Stephen Hart 
and her cargo are liable to condemnation ac- 
cording to those principles. If she was, in 
fact, a neutral vessel, and if her cargo, al- 
though contraband of war, was being carried 
from an English port to Cardenas, for the 
general purpose of trade and commerce at 
Cardenas, and for use or sale at Cardenas, 
without any actual destination of the cargo, 
prior to the time of the capture, to the use 
and aid of the enemy, then most certainly 
both the vessel and her cargo were free from 
liability to capture. The Stephen Hart was 
laden with a cargo composed exclusively of 
arms, munitions of war, and military equip- 
ments. It is urged, on the part of the claim- 
ants, that the tessel was a neutral carrier of 
the products of her own country, and of the 
property of neutiul merchants, from one neu- 
tral port to another. A strong appeal has 
been made to the court not to permit the 
United States, as a belligerent, to stop the 
manufactures and commerce of all other na- 
tions, or to dictate the mode in which their 
trade shall be carried on. It is said that a 
peaceful neutral may quicken his industrj-- 
and his commerce, and multiply his gains, by 
the high prices caused by the demands of 
those belligerents who have exchanged the 
character of producers for that of consumers 
and desti'oyers; that British merchants may 
lawfully seek to supply the quickened de- 
mand at the new price, or become the carrier 
for those whose ships are exposed to capture; 
that if, for any reason, they may not sell to 
the enemy of the United States directly, then 
they may sell to others who may sell to him; 
that if they are unwilling to run the blockade, 
they may sell to those who ai'e willing to take 
the risk; that if they may not sell to Charles- 
ton, they may sell to Cardenas, without troub- 
ling themselves with the question whether 
Cardenas will sell freely to those who may 
come from Charleston to buy; and that the 
national wealth of the United States has been 
largely increased, during the warfare of other 
nations, by the employment of its citizens as 
neutral carriers in just such lawful com- 
merce. But a neutral merchant ought not to 
forget that the duties which the law of na- 
tions imposes on him flow from the same prin- 
ciple which ought to control the action of his 
government as a neutral government; that, 
where he supplies to the enemy of a belliger- 
ent munitions or other articles contraband of 
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war, or relieves, with provisions or otherwise, 
a blockaded poit, he makes himself person- 
ally a party to a war, in which, as a neutral, 
he has no right to engage; that, under such 
circumstances, his property is justly ti-eated 
as the ijropei-ty of an enemy; and that the 
observance of those rules which the law of 
nations prescribes for his conduct is a high 
moi-al duty. 1 Diier, Ins. 754:, 755, § 24. 

It is contended, on the part of the libellants, 
that the voyage of the Stephen Hart was orig- 
inated and prosecuted with the illicit purpose 
of conveying to the enemy articles conti'a- 
band of war, and of violating the blockade 
of a port of the enemy. It will conduce to a 
better understanding of the case to trace the 
previous history of the vessel, so far as we 
learn it from the evidence. She was built in 
the United States, and had been previously 
called the "Tamaulipas." At the time the 
war broke out sne was owned in New Or- 
leans, which place she left in June, 1861, 
while that port was under blockade, although 
she was allowed to proceed on her voyage 
after her papers had been examined by a 
blockading vessel. Before she left New Or- 
leans, and while that port was a port of the 
enemy, and was under blockade, she was 
sold there, about May, 1861, to an English 
owner residing there. Chadwiek testifies to 
this. He also says that he understood that 
this English owner, a person named AUen, 
gave a power of attorney to Capt. Ackley^ 
the then master of the vessel, who was in 
the employ of Allen and who took the vessel 
to Cuba, and thence to England, authorizing 
him to sell her, and that she was sold in Eng- 
land to the claimant, Harris. All this ap- 
pears upon the first examination of Chad- 
wick. But no bill of sale of the vessel is 
produced either to Allen or to Harris, and 
there is no mention anywhere of the exist- 
ence of any, not even in the test oath of 
Harris. Nor is there any proof of the pay- 
ment of any consideration on either sale, oth- 
er than hearsay evidence and the test oath 
of Harris. All the knowledge that Chadwiek 
has on the subject of the sale to Harris is 
that Capt. Ackley, the former master of the 
vessel, told him that he had sold the vessel 
to Harris for £2,000, and had got his money, 
or the drafts for it. Capt. Dyett says tliat 
the only way he knows that Harris is the 
owner is by seeing his name in the register 
as owner. Neither Capt. Dyett nor Chadwiek 
knows anything about, any bill of sale of the 
vessel. Although, in the certificate of regis- 
try, which is dated at Livei-pool, October 15, 
1861, Harris is named as the owner, yet it is 
expressly stated in the certificate that that 
paper is not a document of title. Capt. Dyett 
says that he was appointed to the command 
of the vessel on the 15th of November, 1861,. 
he thinks, which was four days before she- 
was cleared at the customhouse in London;, 
that he was appointed to such command by 
Messrs. Isaac, Campbell & Co., of London;, 
and that Mr. Saul Isaac, of that firm, dellv- 
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ered the vessel to liim. No charter party, 
chartering the vessel to the owners of the 
cargo, was found on hoard. Capt, Dyett says 
that there was no charter-party for the voy- 
age, and Chadwick says that he does not 
know of any ehai'ter party. The only evi- 
dence of an^' payment hy Hariis for the ves- 
sel is his test oath to his claim. But in that 
test oath he does not state to whom he paid 
the purchase money, nor does he state that 
any bill of sale of the vessel was delivered 
to him, nor is the power of attorney from 
Allen, under which the sale is alleged to have 
been made by Capt. Aekley, produced, or its 
absence accounted for. 

In the case of The Christine, Spink's Prize 
Cas. 82, during the recent war between Eng- 
land and Russia, where a vessel was claimed 
by one Schwartz, her master, as a citizen of 
T^ubeck, and a neutral owner, he alleged 
that he had purchased her, just before the 
commencement of the war, from her Russian 
owners. Dr. Lushington says, in delivering 
the judgment of the court, after noting the 
fact that the master had been master of the 
vessel, under Russian colors, for eight 
months before the time of the alleged pur- 
chase, "This contract is a very suspicious 
one, not only on the ground that it was im- 
mediately antecedent to the war, but also 
on the ground that it was a purchase by the 
master. A party coming forward under such 
circumstances, and claiming the ship in a 
neutral character, is bound not only to pro- 
duce, but to have on board, suflacient docu- 
ments to satisfy the court that he possesses 
a bona fide title. I do not say that the 
court would bind him down to the prodtic: 
tion, in the first instance, of all the papers 
which it might ultimately deem necessary, 
to induce it to pronounce for a restitution, 
but I do say that it ought to be a contract 
of that nature, in itself, supported by such 
documents found on board as would give 
the court good reason to suppose that, if the 
opportunity of producing further proof were 
allowed, it would give him a title to restitu- 
tion; otherwise, further proof is a mockei^. 
There must be proof of payment in all cases 
where any suspicion arises as to the validity 
of the contract at the time of sale. It is 
quite vain to say, 'Mine is a bona fide, valid 
contract.' The money must have been paid 
before the master assumes the command, or 
ventures out on the high seas during war; 
otherwise, the ship would be liable to be 
condemned. The title on which the master 
claims— the bill of sale — is not here. Now, 
this may be a bona fide claim. I do not de- 
cide whether it is or not; but I decide that 
it is not legal, according to the usage and 
practice of the court, and the laws which 
regulate the court in matters of prize. If 
this important paper, which is the sole title 
deed, is not produced, what satisfaction can 
the court have? The title deed to the ship 
should be on board of the ship. If further 
proof were allowed in this particular ease, 



could the court feel satisfied that it would 
receive a genuine document? The case is 
teeming with suspicion throughout. Is there 
any one document whatever produced that 
can satisfy the court that the transaction 
was bona fide, independently of all the cir- 
cumstances I have mentioned? Certainly 
there is one document." That document 
was a certificate, showing that the ship's 
clearer appeared at Lubeck, and swore that 
he was lawfully authoi'ized by the claimant, 
by power of attorney, and that the vessel 
commanded by the claimant solely and bona 
fide belonged to him. Dr. Lushington pro- 
ceeds: "So that this gentleman makes oath, 
by virtue of a power of attorney from Cap- 
tain Schwartz, which power of attorney is 
not produced. I have simply this document, 
which in no degree corroborates the claim." 
He then adds that, in a case where the ques- 
tion in dispute is the bona fides of the sale, 
it has always been held that proof of actual 
payment was essential, and decides that he 
cannot allow further proof in the case, and 
that the vessel must be condemned. In the 
case of The Sisters, 5 C. Rob. Adm. 155, Sir 
William Scott says: "A bill of sale is the 
proper title to which the maritime courts of 
all the countries would look. It is the 
universal instrument of traiisfer of ships, 
in the usage of all maritime countries, and 
in no degree a peculiar title deed or convey- 
ance, known only to the law of England. 
It is what the maritime law expects, and 
what the court of admiralty would, in its 
ordinary practice, always require." 

As the Stephen Hart was built in the Unit- 
ed States, she must, on the evidence, be held 
to have belonged, at the commencement of 
the war, to a citizen of New Orleans, and 
her transfer, after the blockade was estab- 
lished, to a British subject, a resident of 
New Orleans, not being in any manner prov- 
ed by competent evidence, she was still, in 
judgment of law, enemy's property, and lia- 
ble to capture as such. But, in addition to 
this, even if it were shown that she had, in 
fact, been legally transferred to Allen, a 
British subject, residing in New Orleans, yet, 
as the domicile of Allen was in the country 
of the enemy at the time of the transfer, 
his status follows the character of that coun- 
try in wai'. and the law of nations pro- 
nounces him an enemy. The PizaiTo, 2 
Wheat [15 U. S.] 227; The Prize Cases, 2 
Black [67 U. S.] 635, 674. Moreover, the 
transfer by Allen to Harris, even if that 
were sufficiently proved, having been made 
under a power of attorney, must, in judg- 
ment of law, be regarded as having been 
made at New Orleans by Allen, a resident of 
New Orleans, and as of the time when the 
power of attorney was given, and thus as 
having been made in a blockaded port of 
the enemy, in time of war, by a British resi- 
dent there, and as leaving the vessel equal- 
ly liable to capture as enemy property. The 
General Hamilton, 6 O. Rob. Adm. 61; The 
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Two Brothers, 1 C. Kob. Adm. 131, Tiiere 
is, therefore, abundant ground for condemn- 
ing the vessel, irrespective of any of the 
reasons connected with the traffic in which 
she was engaged at the time of her capture; 
and the lilce conclusions follow in respect to 
the cargo. 

The cargo of the vessel, composed of arms, 
munitions of war, and military equipments, 
is claimed as the sole property of S. Isaac, 
Campbell & Co., of London, who appear to 
be dealers in military goods. It is alleged 
by the claimants of the vessel and cargo that 
the real destination of the vessel and cargo 
was Cardenas, in the island of Cuba. But 
it is to be noted that the shipping articles 
specify the voyage as a voyage from London 
to Cuba (Cuba generally, not Cardenas or 
any other port in Cuba) and Sierra Leone, 
"and any port ^^^' ports on coast of Africa, 
''P North "^^d South America ^J^* ^est In- 
dies, and back to a final port of discharge in 
the United Kingdom." All the other official 
papers found on board of the vessel, such 
as the receipt for the Dover harbor duties, 
the certificate of the shipping master for the 
clearance, the receipt for light duties at 
London, the receipt for harbor duties at 
Ramsgate, the certificate from the searcher's 
office of the London customhouse, and the 
victualing bill, speak of the voyage as one 
from London to Cuba. The telegram of the 
23d of November, 1861, from S. Isaac, Camp- 
bell & Co., to Lloyd's agent at Deal, speaks 
of the schooner as bound for Cardenas. The 
title-page of the ordinary log book speaks of 
the voyage as one from London to Cardenas, 
Cuba. The label on the outside of that 
log book has the blank for the place at 
which the voyage commenced filled up with 
the words, "London, England," but the 
blank for the place of destination is not 
filled up at all. The blanks at the tops 
of the pages are filled up on only one page, 
although 62 pages are occupied with entries 
of the progress of the voyage, from the 19th 
of November, 1861, to and including noon of 
the 27th of January, 1862. The page refer- 
red to has, at the top, the voyage entered 
as "from London towards Cuba." On the 
first page, under date of November 19, 1861, 
there is an entry that the pilot "took charge 
of the schooner Stephen Hart on a voyage 
to Cuba." The title-page of the official log 
book speaks of the voyage as being one to 
"Cuba and Sierra Leone." ^^one of the let- 
ters found on board are addressed to any 
person at Cardenas. But there was found 
on board a letter from Saul Isaac to Mr. 
Crawford, the British consul general at Ha- 
vana, asking his "assistance and advice for 
Capt. Dyett, of the schooner Stephen Hart, 
should he need it during his stay at Ha- 
vana." 

The letter of instructions to Capt. Dyett 
from S. Isaac, Campbell & Co., produced by 
Capt. Dyett on his examination, directs him 



to proceed "to Cardenas, Cuba," and to re- 
port, on his arrival there, "to Charles J. 
Helm, Esq're, to whom you will consign 
3^ourself and vessel, and from whom you will 
receive all orders for your future actions 
with reference to the schooner and cargo, 
and you will be pleased .to implicitly obey 
all orders given by Charles J. Helm, Esq're. 
* * * Mr. Helm may require the schooner 
for use at Havannah. Should he do so, you 
will at once make the best arrangements for 
the immediate return to England of yourself 
and crew. Should, however, any one wish to 
remain in the employ of Mr. Helm, we have 
no objection to his doing so. In case Mr. 
Helm has no use for the vessel after dis- 
charging the cargo, you will receive full in- 
structions from Messrs. .Isaac, Campbell & 
Co., by mail leaving on the 2d proximo, 
for proceeding to the west coast of Africa." 
The letter then directs Capt. Dyett to deliv- 
er, without delay, on his arrival, the letters 
which he has for Mr. Helm and Mr. Craw- 
ford, and also, immediatdy on his arrival at 
Cardenas, to telegraph "to Cahuzac Bros., 
Havana, who will, on receipt of message, 
communicate with you." The letter to Mr. 
Helm, thus referred to, was also produced 
by Capt. Dyett on his examination, and is 
from Saul Isaac, and is addressed "Charles 
J. Helm, Esq're, care of J. Crawford, Esq're, 
Havana." It says: "The bearer of this is 
Capt. Dyett, of the schooner Stephen Hart, 
for whom I ask tlie favor of your good of- 
fices. Should he require assistance or ad- 
vice during his stay at Havana, he will hand 
you his instx-uctions from my house to read, 
and I feel assured that you will in all mat- 
ters find him a good man." 

It is very manifest, from these documents, 
that Mr. Helm, Mr. Crawford, and Cahuzac 
Bros., the only parties named as having any 
concern in Cuba with the vessel or her car- 
go, were all of them to be found at Havana, 
and none of them at Cardenas, and that no 
person in Cardenas was consignee either of 
the vessel or the cargo; that it was contem- 
plated that the vessel should go to Havana, 
if Mr. Helm required it, and be given up for 
use to Mr. Helm, at Havana, if he required 
it; that Capt. Dyett was to obey the orders 
of Helm in all his actions with reference to 
the vessel and her cargo; that Capt. Dyett 
and his ei-ew were authorized to remain in 
the emiJloy of Jlr. Helm, if any of them de- 
sired to do so; and that Mr. Helm was to 
have the control of the discharging of the 
cargo of the vessel, and the right to use the 
vessel after the cargo was discharged. It 
is also to be noted, that these instructions to 
Capt Dyett were not from Harris, the al- 
leged ownei' of the vessel, but were from- 
S. Isaac, Campbell & Co., who claim to be 
the owners of the whole of her cargo. No 
instructions whatever from Harris to Capt. 
Dyett were found on board, nor is it pre- 
tended that he had any from Harris. Har- 
ris appears to have given up the entire eon- 
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ti'ol of the A'essel and of lier moyements to 
S. Isaac, Campbell & Co.; and, for these rea- 
sons, independently of all other considera- 
tions, the owner of the vessel must be held 
to have involved her in any illegality of 
which S. Isaac, Campbell & Co. or Oapt, 
Dyett have been guilty in respect to the 
cargo of the vessel, especially in view of the 
facts, which Capt. Dyett states, that he was 
put in command of the vessel by that firm, 
and that there was no charter party for the 
voyage. Jeeker v. Montgomery, 18 How. 
[59 U. S.] 110, 119. 

The conclusion is irresistible, from the con- 
tents of the three letters referred to, that 
there was no intention whatever of dischar- 
ging the cargo of the vessel at Cardenas; and 
that, if discharged at all in Cuba, it was to 
be discharged at Havana. As no manifest, 
bills of lading, or invoices, or any other pa- 
pers, except the letter of insti'uctions to Capt. 
Dyett, giving any information as to the 
character of the cargo, or its owners, or its 
consignees, were found on board of the ves- 
sel, the conviction is forced on the mind 
that the cargo had a single ownership and a 
single destination; that that ownership was 
one represented by Mr. Helm as its agent; 
and that that destination was to the place 
where his principals resided, and where they 
would derive the most benefit from the car- 
go, "Who was Charles J. Helm? Capt. Dy- 
ett speaks of him as "Maj. Helm," and says 
that he resides in Havana. Chadwick, on 
his second examination, says that Helm was 
the agent for the "Confederate States" in 
Cuba. This being so, it may veiT well be 
infen-ed that this cargo of arms and muni- 
tions of war was destined to be carried into 
the enemy's country, as we find the vessel 
and her cargo placed, by the orders of S, 
Isaac, Campbell & Co., within the entire con- 
trol and subject to the orders of Helm. But, 
independently of this, the evidence is irre- 
sistible, that the cargo was destined for the 
enemy's country. The test oaths, both of 
HaiTis and of Samuel Isaac, when examined 
carefully, fall far short of a frank and clear 
statement of an innocent destination for the 
vessel and cargo. The test oath of Harris 
says that the true and only destination of 
the vessel, with the cargo, was Cardenas, 
"where the same was to be delivered." This 
oath would be satisfied by a delivery of the 
cargo in bulk at Cardenas to Helm, and its 
transshipment there to another vessel, to be 
carried to a port of the enemy, in pursuance 
of such an original destination. It does not 
state that the destination of the cargo- was 
not to a port of the enemy. And it states, in 
very suspicious language, that it was not in- 
tended that the vessel should enter, or at- 
tempt to enter, any port of the United States, 
but it does not state that it was not intend- 
ed that the vessel or her cargo should enter, 
or attempt to enter, any port of the enemy of 
the United States, or any port blockaded by 
the naval forces of the United States. In 



all these particulars the test oath of Samuel 
Isaac to the claim for the cargo holds the 
same suspicious language, and is wanting in 
the same averments. The court searches in 
vain through these test oaths to find those full 
and honest allegations which should charae- 
tex'ize the test oath to a claim made by a 
neutral really engaged in lawful and inno- 
cent commerce. 

I shall now review the evidence in the- 
case, in order to see to what conclusion it 
leads. Capt. Dyett says that he does not 
3'emember seeing any "Southern fiag" on 
board of his vessel, although he says that,, 
if the "Southern flag" were put before him. 
he should not know it. He admits, how- 
ever, that, besides the English colors, under 
which the vessel sailed, and the American 
flag,— "that is, the stars and stripes,"— there 
were other flags in the vessel's bag. Chad- 
wick says that they had the "Confederate" 
flag on board, and cut up the American flag 
to make a burgee of it. A "burgee" is de- 
fined by lexicographers to be "a distinguish- 
ing flag or pennant." Leisk says that the 
vessel had an American fiag on board, and 
another flag tliat looked similar to the 
American flag. Neilman says that she had 
the American ensign, which was cut up on 
the voyage to make a burgee of, and also 
"a flag of the Confederate States of Ameri- 
ca"; that he saw that fiag a few days before 
the capture, in the sail cabin, in a bag with 
the burgee; and that, on the day of the cap- 
ture, he found the burgee on the floor in the 
main cabin, and made thorough search for 
"the Confederate flag," but could not find it. 
Allen says that they had the American col- 
ors on board, and another flag with stars 
and stripes, "but not as many stars as the 
old American flag"; and that he does not 
know whether that was the "Confederate 
fiag" or not, as he never saw one, to know 
it, unless that was' one. Chadwick, on his 
re-examination, says that, after the capture 
of the vessel, and while the captors were in 
charge, he took this "Confederate flag" from 
where it was hid in his clothes bag, and 
threw it overboard; and that this flag was 
intended to be displayed in connection with 
a peculiar one, called the "Isle of _ JIan's 
fiag," or signal, "which was adopted by the 
Soiithern States as a signal for a friendly 
vessel wishing to enter, and which should 
be protected, as far as possible, by them." 
This signal flag was probably the burgee 
of which the witnesses speak, Capt. Dyett 
says that the schooner was captured about 
82 miles from Point de Yeacos, in Cuba. 
Chadwick says that the captm:e took place 
between Cuba and Key West, near the coast 
of Florida. Nellman and Allen say that the 
capture took place about 30 miles from Key 
West. Capt. Dyett says that the capture 
took place about 25 miles from Key West, 
and about 82 miles from Cardenas. Capt. 
Dyett says that the vessel was bound for 
Cardenas; that the contents of her cargo 
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were unloiown to him, except that he saw 
some cases marked *Tiong Enfielci," which he 
supposecl contained "long Enfield guns," and 
he tliinlcs he saw a few bales marked 
-"Socks"; and that at Erith, below London, 
on the Thames, some packages were taken 
in stamped "Ball Cartridges." But, he says, 
"she had no goods on hoard which were con- 
traband of war, or otherwise prohibited by 
law." He also says that he cannot state 
anything further in regard to the real and 
true property and destination of the vessel and 
■cargo, except that, after he had discharged 
his cargo he was to proceed to Sierra Leone, 
as stated in his letter of instructions. Ghad- 
wick, on his first examination, says that they 
were bound to Cardenas; that the cargo 
consisted of powder and munitions of war; 
that he understood, from the captain and the 
shipping articles, that they were bound to 
Cardenas, and from there to Sierra Leone; 
:and that he knows nothing beyond that, 
Leisk says tiiat the vessel was bound to 
Cardenas and Sierra Leone; that he knew 
that her cargo, consisting of arms, powder, 
and soldiers' equipments, was contraband of 
war; and that he knows nothing about the 
destination of the vessel and cargo, except 
that they were bound to Cardenas. Nellman 
says that the vessel was bound to Cuba, 
Sierra Leone, or the "West Indies, or some 
port in North or South America; and that 
he does not know to which of those several 
ports or places they were bound first. In 
this particular he confirms the very am- 
biguous and alternative language in the 
shipping articles. He also says that the car- 
go consisted of Enfield rifles, powder, cart- 
ridges, shot, shell, soldiers' accouterments, 
such as knapsacks, belts, and pouches, and 
some heavy boxes, which he thinks contained 
small cannon; and that the lading consisted 
entirely of warlike stores and articles. He 
thus manifests a knowledge of the cargo 
■ which is in striking contrast with Capt. Dy- 
€tt's ignorance. Nellman says that he thinks 
that these goods are contraband of war. 
•Capt. Dyett. however, says that Enfield 
rifles and ball cartridges are not contraband 
•of war. Allen says that the vessel was 
bound to Cuba, and that the captain said 
he was going to Cardenas and from there to 
the coast of Africa. As to the cargo, Allen 
says that he had seen boxes marked "Long 
Enfields," which he took to be guns, and had 
heard there was powder, and had seen bales 
of blankets and other military equipments, 
and believes that she had a general cargo of 
4irms and munitions of war. 

Capt. Dyett says that he does not know 
who owns the cargo, but his impression is 
that it beloiigs to Isaac, Campbell & Co.; 
that he does' not know who were the laders 
of the cargo, or for whose risk and account 
the goods were, or what interest Maj. Helm 
had in them; and that he does not know to 
whom they would belong if restored and de- 
livered at their destined port Chadwick 



says that he heard, in London, that Isaac, 
Campbell & Co. owned the cargo. Nellman 
says that he believes the cargo is owned "in 
the Confederate States of America"; that 
he heard Chadwick say so; that he- never 
heard anything further concerning the cargo 
and its owners, except that Mr. -Chadwick 
■told him that the cargo was going to some 
place in "the Confederate States," and pro- 
fessed to Icnow all about it. He also says 
that Mr. Hughes, who, he believes, is an 
agent for "the Confederate States," put the 
cargo on board, and was the lader thereof, 
and seemed to be the principal man, and 
liad the most to say about the vessel and 
cargo; that the goods were to be delivered 
in the Southern States, at some port therein, 
and he thinks for the account or benefit of 
some person in those states; and that he be- 
lieves, from what he heard on board the 
vessel, that the cargo was destined for some 
port in the Southern States, either to be car- 
ried there in that vessel, or to be transship- 
ped and put in another vessel for the same 
purpose. He also says that he thinks that 
the vessel was in reality bound for Cuba, 
and that, after arriving there, he would re- 
ceive instructions as to what particular port 
or place she would go to in the Southern 
States, or as to whether the cargo should 
be transshipped and put on board another 
vessel; and that Chadwick told him that a 
steamer would receive the cargo at Cuba 
very probably, and would carry it thence to 
some Southern port. Capt. Dyett says that 
ehe signed four bills of lading for the cargo, 
which were prepared by the broker and laid 
before him to sign; , that he signed them 
without reading them, and does not Imow 
their contents; and that he had no bill of 
lading on board when he sailed, or at any 
time before his capture. He also says that 
he signed a manifest before the collector of 
London, and left it at the office of the bro- 
kers, Speyer & Haywood, in London, and 
has not seen it since; that the manifest was 
in the usual form, and made from the bills 
of lading; and that the bills of lading and 
manifest were to be forwarded to him at 
Cardenas. He also says that there were no 
invoices on board of the vessel. 

Capt. Dyett, on the capture of the vessel, 
did not give up to the prize master the letter 
of instructions from S. Isaac, Campbell & 
Co. to him, or the letter from Saul Isaac to 
Charles J. Helm, of November 19, 1861. He 
only produced them on his examination in 
preparatorio, after his arrival at New York, 
in answer to the searching inquiries of the 
standing interrogatories. He says that he did 
not give up those letters to the prize master, 
because hedidnot know that he was bound to 
give them up. Yet he says that he gave to the 
prize master his ship's log book, his official log 
book, and his desk, with all the papers therein, 
being his private papers, and in no way relat- 
ing to the vessel; and among the papers 
which he so gave up is found the compara- 
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tivelj' tinimportant letter from Saul Isaac to 
the British consul at Havana, and the tele- 
grams and official papers of the vessel, which 
were calculated, on their face, to show a 
fair and honest voyage from London to 
Cuba. The two letters which he did with- 
hold, nanxely, the instructions to himself and 
the letter to Helm, were the only documents 
on board which in any way connect i&lr. 
Helm with the vessel and her cargo. This 
withholding or temporai-y suppression of 
these two letters, whose character and con- 
tents I have already commented upon, is 
one of those circumstances which are always | 
regarded with suspicion, particularly where 
the suppression is made by a master. I shall 
have occasion to refer to this point hereafter, 
in connection with the attempted suppres- 
sion of important papers by Chadwick. That 
the suppression of these letters by Capt 
Dyett was premeditated, is shown by the 
testimony of Nellman, who says that Capt. 
Dyett had a letter with him directed to some 
one, and that he heard him and Chadwick 
talk about it an hour or so before the caD- 
ture, just when the capturing vessel was 
firing her first shot. Chadwick says that he 
had some private letters from his wife and 
friends, which he gave to Leisk, the cook, 
to take care of, and that Leisk gave them 
up to some of the capturing officers. Leisk 
says that he had some papers belonging to 
Chadwick which he (Leisk) put into a tea- 
pot, where they were found by the searching 
officer, and that they were put there by the 
orders of Chadwick, to keep them out of, 
sight. Nellman says that Chadwick, a few 
minutes before the capture, gave some pa- 
pers to Leisk, with directions to put them in 
a teapot in the galley for the pui-pose of 
concealing them, but that they were found 
by the United States officers. Allen says 
that he saw a bunch of papers taken out of 
the teapot by the boarding officer, and that, 
when they were found, the officer asked 
Leisk what they were, and Leisk said he 
thought it was tea. On his re-examination 
Leisk says that some papers were given to 
him by Capt. Dyett on the evening of the 
day they were captured which Capt. Dyett 
had put at the foot of his berth. Leisk 
says: "He told me, if he sent for these pa- 
pers, I should know where to find them. 
He then went on board the Supply. When 
he returned, I asked him if he wanted those 
papers. He said he had already got them. 
This conversation was between us, there 
being no other person within hearing. We 
were in his stateroom at the time, with the 
door closed." We have no explanation from 
any witness as to what those papers were. 
As to the papers which Leisk received from 
Chadwick and put into the teapot, where 
they were found by the boarding officer, 
Leisk saj'S, on his re-examination: "When 
the first officer handed me those papers he 
seemed anxious and uneasy, and, when he 
returned to the schooner to get his clothes. 



the first thing he said to me was, 'Have you 
got those papers?' I told him they were- 
found by the officer. He then said, 'Why 
in hell did you not destroy them?' and like- 
wise, 'By God, I am done.' " 

Three of the papers which were concealed 
in the teapot, and which Chadwick speaks of 
as private lettere. are letters to Chadwick 
containing some very important matter. One 
of them is dated at Bristol, England, Octo- 
ber 29, 1861, and is addressed to Chadwiclc 
by a person who signs himself "B. H. Leon- 
ard, ship Alexander, Confederate States."^ 
Leonard expresses his pleasure that he is 
able to furnish Chadwick with "the booli re- 
quired," without price. He refei*s to it as 
a book which Chadwick had written for; 
says that it belongs to him (Leonard), and 
that, if it were worth £50, he would willingly 
give it to an enterprise of Chadwick's, and 
hopes it may be of valuable service to him. 
This book is the copy of the United Stntes 
Coast Survey that was found on board of the 
vessel, containing charts, as has been seen, 
for entering very many of the blockaded 
ports of the enemy. In his testimony, given 
on his re-examination, Chadwick refei*s par- 
ticularly to this book of charts as one which 
he recommended to his employers to pur- 
chase, and which they told him to puroliase 
at any price. He says that he obtained one, 
which was presented to him by "R. H. Leon- 
ard, the mate of the ship Alexander, then 
lying in Bristol." These employers, Chad- 
wick states, in his deposition on re-examina- 
tion, to have been Mr. Hughes, "the com- 
mercial Confederate agent for purchasing 
arms and ammunition for and shipping the 
same to the Confederate States," William li. 
Yancey of the United States, a South Caro- 
lina captain named Connor, and Mr. Saul 
Isaac. In the same letter, Leonard says: 
"Capt. Johnson will mark out the chart: 
also the route, with some information; also 
write a letter which he will wish yoxi to 
deliver or forward. Mrs. Bain will also have 
a letter for you to take, and forward to 
Virginia, if you arrive safe. I hope you may 
be successful. If so, report the old Alex- 
ander laying up at Bristol, with the pal- 
metto tree constantly flying, and that her 
captain and officers are ready to aid the 
South in any enterprise. Tommy, I will not 
ask you to disclose the secret of your voyage. 
Be whatever it may, I believe it is tnie to 
the South. My heart and" well wishes are 
with you, hoping you may be successful, and 
I may hear of the consequences. If that 
book prove serviceable to you, it will afford 
me more pleasure than its weight in gold in 
return. * * « i shall send the book by 
express this evening. I wish you to write 
me two or three mails before you put to sea. 
as Mrs. Bain will have some other letters to 
send. If you should fail, destroy." Chad- 
wick, on his re-examination, states that he 
received a letter from Capt. Johnson, of the 
ship Naomi, of Charleston, S. C, giving him 
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a description of tlie eiiti-anee to Oliarleston, 
and also received from him lettei*s for his 
wife, and for other persons residing in the 
"Confederate States." In confirmation of 
this, we find that another of the three ' t- 
ters, being one dated at Bristol, England, 
October 29. 1861, and signed "John Johnson, 
ship Naomi," and addressed to Benjamin H. 
ChadAvick, schooner Stephen Hart, Surrey 
Canal, London," says: "Mr. Leonard, chief 
officer of the ship Alexander, and I had some 
private conversation this morning concerning 
some things, which I need iicl; now repeat." 
Johnson then proceeds to give specific direc- 
tions as to the mode of entering the. harbor 
of Charleston, and adds: "The chart of 
Charleston harbor, in the book called the 
'United States Coast Survey?' will be your 
best guide." He also says: "Enclosed is a 
letter, and I beg that you will, in case you 
succeed in safely reaching any Southern port, 
forward the same to its destination. At the 
same time, do not let its encumbrance in 
any way interfere with your enterprise. De- 
stroy it, if need be; but, if it could be man- 
aged to forward it safe to my wife, I should 
feel very grateful towards you for your 
kindness. I hope and trust that you will suc- 
ceed in your undertaking. Observe secrecy 
by aU means, and I can assure you that no 
information as regards the Stephen Hart's 
whereabouts or movements shall be gained 
from me by any one, here or elsewhere. 
* * * May the God of Justice guide you 
in safety to your port of destination is the 
fervent wish of one who loves the South, 
its institutions, and its people. The remain- 
ing one of the three letters is from Leonard, 
and is addressed "to Sir. B. H. Chadwick. 
alias Tommy, first officer Stephen Hart." 
and is written at Bristol, England, but with- 
out date. It says, among other things, "Give 
me the particulars of your voyage, what 
your cargo consists of, and if you have got 
any guns on board." 

The suppression by Capt. Dyett, until his 
examination in preparatorio, of the letter of 
instructions to him from S. Isaac, Campbell 
& Co., and of the letter from S. Isaac to 
Helm, and the attempt by Chadwick to con- 
ceal the letters from Leonard and Capt. John- 
son, are circumstances of great importance, 
as tending to show the illicit and fraudulent 
character of the entire transaction connected 
with this vessel and her cargo, and that Capt. 
Dyett and Chadwick were concerned in car- 
rying out the unlawful purpose, and endeav- 
ored to promote that end by attempting to 
conceal the evidence which they had in their 
possession. The_^ spoliation of papei*s is a 
strong circumstance of suspicion. 1 Kent, 
Comm. 157. It is not, however, either in 
England or in the United States, held to fur- 
nish, of itself, sufficient ground for condemna- 
tion, but is .a circumstance open to explana- 
tion. The Hunter, 1 Dod. 480; The Pizarro, 
2 Wheat [15 U. S.] 227. But if the explana- 
tion be not prompt and frank, or be weak or 



futile, if the cause labors under heavy sus- 
picions, or if there be a vehement presumption 
of bad faith or gross prevarication, it is 
ground for the denial of further proof; and 
the condemnation ensues from defects in the 
evidence, which the party is not permitted 
to supply. 1 Kent, Comm. 158; The Pizarro, 
2 Wheat. [15 U. S.] 227; Bernardi v. Motteux, 
Doug. 574, 579, 580. In the case of The Two 
Brothers, 1 C. Rob. Adm. 131, the master had 
burned some letters, before captui-e, which he 
said were only private letters. Sir William 
Scott says, in commenting upon that circum- 
stance: "No rule can be better known than 
that neutral masters are not at liberty to de- 
stroy papers, or, if they do, that they will not 
be permitted to explain away such suppres- 
sion by saying 'they were only private let- 
ters.' In all eases it must be considered as 
a proof of mala fides; and, where that ap- 
pears, it is a universal rule to presume the 
worst against those who are convicted of it. 
It will always be supposed that such letters 
relate to the ship or cargo, and- that it was 
of material consequence to some intei'ests that 
they should be destroyed." In the case of 
The Rising Sun, 2 C. Rob. Adm. 104, Sir Wil- 
liam Scott says: "Spoliation is not, alone, in 
our courts Of admiralty, a cause of condem- 
nation; but if other circumstances occur to 
raise suspicion, it is not too much to say, of a 
spoliation of papers, that the person guilty 
of that act shall not have the aid of the court, 
or be permitted to give further proof, if fur- 
ther proof is necessary." The withholding 
hy the master of the two letters, in the pres- 
ent case, until his examination, while he gave 
up to the captors the letter to the British con- 
sul at Havana, and as he says, all his own 
private papers, would have been a complete 
suppression of the two letters in question, if 
their production had not been compelled by 
the stringent character of the standing inter- 
rogfftories. In the case of The Concordia, 1 
C. Rob. Adm. 119, the master withheld his 
instructions until the time of his examination. 
Sir William Scott says: "This was certainly 
incorrect. It Is a master's duty to produce 
all his papers, and, least of aU, to withhold 
his instructions, which are very important pa- 
pers to be communicated for the interest of 
both parties." So, also, the concealment by 
Chadwick of the letters to him, which showed 
the true character of the enterprise of the 
Stephen Hait, would have been as effectually 
a destruction of those papers, for the purposes 
of this case, if they had not been found upon 
the search, as if they had been actually 
thrown into the sea and lost. And the sus- 
picion which- the law attaches to a spoliation 
of papers arises with equal force from an at- 
tempted spoliation. 

That Capt. Dyett and all his crew knew of 
the blockade of the enemy's ports is abun- 
dantly established by the evidence. Nellman 
says that "all on board knew that the South- 
em States, including Florida, were in a state 
of war with the United States, and the South- 
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ern ports blockaded by tbe United States 
navy. It was a matter of convei-sation on 
board during tlie voyage." Oapt, Dyett says: 
,"I knew of the Rebellion in the Southern 
States, and that some of the Southern poits 
were blockaded." Oapt. Dyett says that the 
vessel was steering for Cardenas when she 
was captured, and that her course was not 
altered upon the appearance of the capturing 
vessel, Chadwick, on his first examination, 
says the same thing. Nellman says that, 
when they first saw the capturing vessel, 
about 6 o'clock in the morning, the Stephen 
Hart was standing towards Key "West, and 
continued on that course until about 12 
o'clock, when she tacked and steered to- 
wards Havana, and was steering towards 
Havana when captured; that their course, at 
uU times when wind and weather permitted, 
was towards Cardenas, except in the instance 
mentioned, and except when obliged to pur- 
sue another course on account of head winds; 
and that the latter was the reason why the 
vessel was steering towards Havana ajt the 
time of her capture. Nellman says that he 
had the watch when the capturing vessel was 
first seen, and that Chadwick had the watch 
from 8 a. m. until noon, and he (Nellman) 
again from noon to 4 o'clock. Nellman and 
Allan say that the capture was made about 
2 o'clock p. m. Although Oapt. Dyett, and 
Chadwick on his first examination, say that 
the course of the vessel was, at all times 
when wind and weather jvould permit, to- 
wards Cardenas, yet it is apparent that she 
set out from England with the intention of 
running the blockade if she could, and she 
was captured in a position consistent with 
that intention. 

The evidence which has been reviewed es- 
tabUshes, beyond reasonable doubt, that the 
cargo of the Stephen Hart was intended, on its 
departure from England, to be carried into the 
enemy's countiy, for the use of the ene^iny, 
by a violation of the blockade of some one of 
the enemy's ports, either in the Stephen Hait 
or in another vessel into which the cargo was 
to be transshipped, for the purpose of being 
transported by sea to the enemy's countiy. 
This is clearly established without the aid of 
the testimony given by Chadwick on his re- 
examination. Some portions of that testimony 
have been incidentally alluded to. The other 
main facts detailed by Chadwick on his re- 
examination are entirely consistent with all 
the rest of the evidence in the case, and are 
corroborated by that evidence. Some of the 
points of cori-oboration have been already al- 
luded to, and I shall refer to others. Chadwick 
says, on his re-examination: "The vessel was 
bound to Cardenas, in Cuba, but the destina- 
tion of her cargo was certainly to one of the 
Confederate States; and the vessel was, in 
like manner so destined, if Charles J. Helm, 
the Confederate agent at Cuba, should so di- 
rect. That voyage began in London, and was 
-to have ended at Cardenas or any port hi the 
Confederate States which the aforesaid Con- 



federate agent should direct." He also says: 
"The vessel was steering for Cardenas, but 
that port was to be used only as an intenne- 
diate port of call, and of transshipment of the 
cargo, if necessary or ordered by Charles J. 
Helm." He also says that, after he had gone 
in the vessel, then called the "Tamaulipas," 
from New Orleans, by the way of Havana and 
Matanzas, to Falmouth and Bristol, England, 
and thence in the same vessel to London, he 
was requested to go to No. 71 Jermyn street, 
London. He adds: "I accordingly went, and 
was there introduced to Mr. Isaac, the head 
of the firm of Isaac, Campbell & Co., and also 
to a Mr. Hughes, whose first name I did not 
learn, and who told me he was commercial 
Confederate agent for purchasing arms and 
ammunition fof, and shipping the same to, the 
Confederate States. He asked me how I 
would like to run the blockade of the South- 
ern states in the Stephen Hart. I answered 
'that I would sooner go in a steamer.' There 
was no definite arrangement made at that 
time. I was again sent for, and went to the 
same place, where I met Mr. Isaac, the same 
Capt. Hughes, and WilUam L. Yancey, of the 
United States. There was also a South Caro- 
Ima captain there. I was taken by Capt. 
Hughes and this South Carohna captain (whose 
name was Connor), into another room, and 
thei-e fully examined in regard to my knowl- 
edge of the southern coast of the United States. 
I was then employed by Capt Hughes as a 
pilot agent, and to leave the Stephen Hart and 
go on board a steamer which he had chartered, 
and which was then taking a cargo of arms 
and ammunition for the Confederate States. 
I was to leave the Stephen Hart, go ashore and 
take lodgings, and observe secrecy until I was 
called, which I did. About a week afterwards 
1 was told to go on board of the steamer Glad- 
iator, then lying in the Thames, and examine 
and see if she had proper boats for landinii 
lier cargo in the surf on the southern coast, 
if required, and report to Hughes. I did so, 
and reported that slie had, with the exception 
of one boat. 1 was then ordered to take my 
things on board of that vessel (the Gladiator), 
and proceed in her to Nassau, and there either 
obtain a pilot for her, or else pilot her myself 
into some southern port of the Confederate 
States between Cape Canaveral, in Florida, 
and York river, Virginia. I went aboard ac- 
cordingly. That vessel was loaded with arms, 
ammunition, and army outfits. After I got 
aboard, it was found that she could not carry 
all the cargo which had been bought for her, 
and, accordingly, what portion thereof could 
not be taken by the Gladiator was put aboard 
the Stephen Hart, together . with other Uke 
cargo to fill her up. I was ordered to proceed 
fi'om the Gladiator and take charge of the 
loading and fitting out of the Stephen Hart, 
which I did. On my recommendation to Capt. 
Hughes, Capt. Dyett was appointed master 
of the Steplien Hart, while I was to go In 
her nominally as mate, but really in charge 
of the cargo, consisting of arms and munitions 
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of war. Tlie vessel proceeded down the 
Thames several miles, and there took aboard a 
quantity of powder." Nellman testifies to the 
same effect as to the place where the powder 
was taken on hoard. Ghadwick proceeds: "Be- 
fore the Stephen Hart left, I was instructed 
by Oapt. Hughes to proceed to Cuba, that is, 
to Cardenas, and there to work under the in- 
structions of Charles J. Helm, the agent for the 
^Confederate States' at that place. He said the 
-cargo was to be. transshipped into a steamer, 
which could be used with greater facility in 
running the blockade, or she might be ordered 
to proceed herself." The connection of Hughes 
with the ti'ansaction, and his being an agent 
for "the Confederate States," and the lader of 
the cargo on board of the Stephen Hart, are 
-also testified to by Nellman. The contents of 
the letter of instructions to Capt. Dyett con- 
firm all that Chadwiek says, on Ms re-ex- 
amination, as to the connection of Helm with 
the matter, and as to the certain destination of 
the cargo and the contingent destination of 
the vessel being to a port of the enemy. It is 
stated by Nellman that he beard Chadwiek 
say that the cargo was going to the enemy's 
countiT, and that a steamer would receive it 
at Cuba, very probably, and would carry it 
thence to a port of the enemy. And it is ap- 
parent, from what Nellman says, that it was 
understood, on board of the Stephen Hart, 
that the cargo was destined for a port of the 
enemy, and was to be carried there in that 
vessel, or to be transshipped to another vessel 
for the same pui-pose. Chadwiek proceeds: 
■"The agreement was that I should have §45 
^ month for all the time I was employed, in- 
eluding any time I might be detained or im- 
prisoned, in consequence of any attempt to 
ixm the blockade; and if I had gone in the 
Gladiator I was to have received a bounty of 
§500; and, in the Stephen Hart, if ordered by 
Helm to cross the blockade, I was to have a 
bonus, to be agreed upon with him." The 
shipping articles confirm this statement of 
Chadwick's to a certain extent, as they show 
that his wages were to be £9 per month. They 
also show that the wages of the mate, whose 
place he took, were only £6 per month. He 
then goes on to state, what he had already 
stated in his aflBdavit upon which the order for 
his re-examination was made, that he was in- 
-duced to state these facts, not by any persons 
in any way connected witb the libellants or 
captors, but solely by the persuasion of his 
wife, "who is a loyal woman, and now re-^ 
siding in Boston." The absence from on board' 
of the Stephen Hart of the bills of lading and 
manifest, to whose existence the master testi- 
fies, and of all invoices of the cargo, has been 
already refen-ed to. The absence of these pa- 
pers, in time of war, is a suspicious circum- 
stance, as affecting the question of the neu- 
trality of the cargo and the honesty of the 
ti'ade. 1 Kent, Comm. 157; Halleek, Int. Law, 
.-p. 622, c. 25, § 25. 
It has been strongly urged upon the court, 



in the present case, that as Harris, the al- 
leged owner of the vessel, is not shown to 
have any interest in any of the cargo, the ves- 
sel can be visited with no greater penalty of 
carrying contraband articles, even though 
they were intended for the enemy, than the 
loss of freight and expenses. But, even on 
the assumption that the grounds already set 
forth in respect to the real ownership of the 
vessel are not sufficient for ber condemna- 
tion, the court is of opinion that her condem- 
nation must, under the circumstances, fol- 
low the condemnation of the cargo, the latter 
being contraband of war, and intended, on 
its departure from England, to be carried 
into the enemy's country by a violation of 
the blockade. The contingent destination of 
the vessel to a blockaded port would be suffi- 
cient, under the authority of the case of The 
Richmond, before cited, to warrant her con- 
demnation. But, even if her destination was 
only to Cardenas, yet, as her cargo was in- 
tended, on its departure from England, to be 
introduced into the enemy's country, by be- 
ing transshipped from the vessel at Carde- 
nas, condemnation must equally follow, be- 
cause of the employment of the vessel in this 
unlawful enterprise, under the circumstances 
disclosed in this case. As testified to by 
Capt. Dyett, there was no charter party for 
the voyage. He says that he was put in 
charge of the vessel, not by Harris, her al- 
leged owner, but by S. Isaac, Campbell & 
Co., the claimants of the cargo. No instruc- 
tions from Harris to Capt. Dyett are found, 
but only instructions to him from S. Isaac, 
Campb^l & Co. Harris, therefore, surren- 
dered the entire control of his vessel to that 
firm, and her master must be regarded as her 
agent, and the claimant of the vessel must 
be held responsible for the use to which the 
master and the claimants of the cargo put the 
vessel. Jecker v. ilontgomery, 18 How. [o£> 
U. S.] HO, 119. That use was the caiTying, 
for a portion of the distance on its way to the 
enemy's country, of a cargo conti-aband of 
wai*, intended for the use of the enemy, and 
to enter the enemy's port by a violation of 
the blockade. This use of the vessel was, 
under the authorities before cited, unlawful 
in its inception, and, the entire transporta- 
tion of the cargo from England to the ene- 
my's country being unlawful, the vessel must 
be condemned for having been permitted by 
Harris to be used, at the pleasure of S. Isaac, 
Campbell & Co., in carrying out a poi-tion of 
the unlawful purpose. Such use was, under 
the circumstances, in judgment of law, with 
the knowledge and assent of Harris. Chad- 
wiek, on his re-examination, states that Har- 
ris wished him to continue in the Stephen 
H^rt as mate; "that either she would go to, or 
else he would put me on board of another 
vessel to go to, the Confederate States." 

In the ease of The Ringende Jacob, 1 C. 
Bob. Adm. 89, Sir William Scott says that,, 
under the ancient law of Europe, the cany- 
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ing of a contiuband cargo rendei'ed tlae vessel 
liable to condemnation; but that, in the mod- 
ern practice of the couits of admiralty of 
England, a milder rule has been adopted, and 
that the carrying of contraband ai-ticles is at- 
tended only with the loss of freight and ex- 
penses, "except where the ship belongs to 
the owner of the contraband cargo, or where 
the simple misconduct of carrying a contra- 
band cargo has been connected with other 
malignant and aggravating circumstances." 
And he cites, as an exception, a case attend- 
ed with particular circumstances of falsehood 
and fraud, both as to the papers and destina- 
tion of the voyage, and in which there was 
an attempt, under colorable appearances, to 
defeat the rights of tlie belligerent. The 
same doctrine is laid down in the case of The 
.Tonge Tobias, Id. 329. In the case of The 
Franldin, 3 C. Bob. Adm. 217, a neutral ves- 
sel, ostensibly bound to a neutral port, and 
whose cargo consisted of sevei*al articles 
which were contraband if going to the ene- 
my, was held, by Sir William Scott, to have 
been captured while really on her way to a 
port of the enemy. He says: "I have had 
frequent occasion to observe that it is very 
difficult to detect a fraud of this species in 
the particular instances. Pretences and ex- 
cuses are always resorted to, the fallacy of 
which can seldom be eompletelj' exposed; 
and therefore, without undertaking the task 
of exposing them in the particular case, the 
court has been induced (and I hope not un- 
wan-antably) to hold generally, in each case, 
that the certain fact shall prevail over the 
dubious explanations. I am satisfied, on the 
facts of this case, that it was the plan of the 
voyage to carry the ship fraudulently, under 
a false destination, into a Spanish port. The 
consequences will be. that this fraudulent 
conduct, on the part of those who are con- 
cerned in the ship, Avill justly subject her to 
confiscation. Anciently, the carrying of con- 
tiuband did, in ordinai-y cases, afEeet the 
ship, and, although a relaxation has taken 
place, it is a relaxation the benefit of which 
can only be claimed by fair cases. The ag- 
gravation of fraud justifies additional penal- 
ties." He then announces it as the settled 
rule of law "that the carriage of contraband, 
with a false destination, will work a condem- 
nation of the ship as well as the cargo." In 
that case the owner of the ship was not the 
owner of the cargo, but, being himself a 
neutral, had entered into a charter party for 
a voyage of the vessel from one neutral port 
to another neuti-al port. In a note to the 
case, these very appropriate remarks are 
made: "The relaxation of the old rule has 
been directed, in its practical application, as 
well as in its origin, only to such cases as 
afford a presumption that the owner was in- 
nocent, or the master deceived. Where the 
owner is himself privy to the transaction, or 
where his agent interposes so actively in the 
fraud as to consent to give additional cover 



to it by sailing with false papers, all pretence 
of ignorance or innocence is precluded, and 
tliere seems to be no further ground, consist- 
ent with equity and good sense, upon which 
the relaxation in favor of the ship can any 
longer be supposed to exist." The same 
principles are laid down in the cases of The- 
Mercurius, 1 C. Rob. Adm. 288; The Edward. 
4 0. Rob. Adm. 68; and The Neutralitet, 3 C. 
Rob. Adm. 295. In the latter case, Sir Wil- 
liam Scott says that, where a vessel is carry- 
ing contraband articles under a false destina- 
tion or false papers, those circumstances of 
aggravation constitute excepted cases out of 
the modem rule, and continue them in the- 
ancient one. In The Ranger, 6 G. Rob. Adm. 
125, which was the case of an American ves- 
sel with a cargo which was documented for 
a neutral port, but was going to the enemy's 
port, and was condemned as contraband, Sir 
William Scott says: "I also condemned the 
vessel, as employed in cariying a cargo of sea 
stores to a place of naval equipment, under 
false papers. It is described, I perceive, as^ 
an American vessel. But, if the owner will 
place his property under the absolute man- 
agement and control of persons who are ca- 
pable of lending it, in this manner, to be 
made an instrument of fraud in the hands of 
the enemy, he must sustain the consequences 
of such misconduct on the part of his agent."" 
In The Oster Risoer, 4 O. Rob. Adm. 199, Sir 
William Scott held that a master could not 
be permitted to aver his ignorance of the con- 
tents of contraband packages on boai-d of 
his vessel; that he was bound, in time of 
war, to know the contents of his cargo; and 
that, if a different rule could be sustained, it 
might be applied to excuse the carrying of all 
contraband. 

One important circumstance, to show that 
the cargo of the Stephen Hart was intended 
for the enemy, is the fact that a part of it 
consisted of 90,§00 buttons, marked with the 
initials "C. S. A.," which, it is well under- 
stood, stand for the words "Confederate 
States of America," or "Confederate States 
Ai-my," the buttons being such as are used 
on army clothing for the three services of an. 
army. 

This review of the facts in this case leads 
to the conclusion that the vessel and her car- 
go must both of them be condemned. No- 
doubt is left upon the mind that the ease is 
one of a manifest attempt to introduce con- 
traband goods into the enemy's territoi-y by 
a breach of blockade, for which the vessel 
must be held liable to forfeiture as well as- 
her cargo. Ohadwick was evidently employ- 
ed by reason of his being a citizen of the 
United States, familiar with the enemy's- 
country, and qualified to conduct the vessel 
into one of the blockaded ports. The vessel 
was captured in a position convenient for 
running the blockade. The cargo consisted of 
ai*ms, munitions of war, and military equip- 
ments, and, among them, a large quantity of 
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military buttons, stamped in such a manner 
as to render them eapatile of no appropriate 
use save for the infantry, cavalry, and artil- 
lery of the enemy's ax-my, thus showing that 
the enemy's country ivas their only appro- 
priate destination. The absence of the mani- 
fest and hills of lading is not satisfactorily 
accounted for, and the -want of any invoices 
and of any charter party is a ch-eumstance 
of great -weight against the lawfulness of 
the commerce. The attempt, by the master, 
to suppress his letter of instructions, and the 
letter to Helm, the agent of the enemy in 
Cuba, and the attempt of the mate to conceal 
the letters which show that the design was 
that the Stephen Hart should, under his 
guidance, enter a blockaded port of the ene- 
my, and which also contain specific direc- 
tions for entering the harbor of Charleston, 
justify the conclusion that Charleston, or 
some other port of the enemy, was the real 
destination of the vessel and her cargo. The 
absence of any charter party, and of any in- 
structions from Harris to Capt Dyett, and 
the entire surrender by Harris of the control 
of the vessel to the laders of the cargo, and 
to the master as their agent, involve the ves- 
sel in all the guilt which attaches to the car- 
go. The object of carrying the flag of the 
enemy could only have been that it might be 
used for the purpose of entering the enemy's 
port,— a conclusion strengthened by the fact 
that it was thrown overboard at the time of 
the capture. The charts found on board are 
charts of such a character as to enable a ves- 
sel to enter many of the blockaded ports. 
The letter concealed by the mate, which con- 
tains directions for entering the harbor of 
Charleston, is one which he had a motive to 
preserve by concealing, and not to destroy, 
because, upon the regular papers of the ves- 
sel, he must have indulged the hope that she 
would have been permitted, after a search, to 
proceed upon the voyage indicated by her 
papers, and thus that the letter in question 
would afterwards become useful on a further 
voyage to the port of the enemy. There is 
an absence of all papei?s and. circumstances 
to warrant the conclusion that there was 
any intent to dispose of the cargo at Cai*- 
denas, in the usual way of lawful commerce. 
The consignee of the entire cargo was the 
agent of the enemy, and the cargo was laden 
on board by the agent of the enemy in Lon- 
don. The asserted ignorance of the master 
as to the contents of his cargo, and as to the 
fact that arms are contraband of war, and 
the ambiguous destination set out in the ship- 
ping articles, are circumstances which, with 
many others, go to swell the volume of sus- 
picion attached to the enterpi'ise. In addi- 
tion to aU this, there is the positive evidence 
which has been referred to, particularly of 
Chadwick and Nellman, as to the actual des- 
tination of the cargo. All the material facts 
of the case, which lead to a condemnation, 
are proved without any resort to the re-exam- 
ination either of Leisk or of Chadwick. 



This is not a case for further proof, and no 
application has been made on the part of the 
claimants to supply any further proofs as to 
any point. There must, therefore, be a de- 
cree condemning both vessel and cargo. 

fAn appeal was taken to the supreme court 
from this Jiecree, and it was there affirmed. 3 
"U'all. (70 U. S.) 559.] 
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Case No. 13,365. 

In re STEPHENS. 

[3 Biss. 187; i 6 N. B. R. 533.] 

District Court, "W. D. Wisconsin. Feb., 1872. 

SrUIlENDER OF PKEFBRBXOE — WUEy M0ST BE 

JIade — Chattel Mohtgage — Whejt Fkaohu- 
L.BNT — Transfer in Payment — What Debts Be- 
TiRiSG Partner may Prove. 

1. A full surrender by a creditor of a prefer- 
ence fraudulent under the act restores him to 
all his rights, and he may prove his claim 
against the estate. 

[Cited in Re Leiand, dase No. 8,230; In re 
Hatje, Id. 6,215.] 

2. Whether this may be done after suit is 
brought, is a matter of discretion with the 
court. It will not be allowed after a recovery. 

3. There is no distinction in this respect be- 
tween voluntary and involuntary bankruptcy. 

4. A chattel mortgage taken by a retiring 
partner on all the firm goods, including prop- 
erty to be afterwards acquired, and by agree- 
ment kept from the records, is fraudulent and 
void as to subsequent creditors of the contin- 
uing partner. 

5. A transfer of the property to the retiring 
partner in payment of his mortgage can be set 
aside by the assignee, and the mortgagee will 
not, in such case, be allowed to prove his debt. 

6. For such partnership debts, however, as he 
may have paid or assumed, he will be allowed 
to prove, he having as partner a right to contri- 
bution. 

This was a motion on behalf of the as- 
signee in bankruptcy to expunge certain 
debts proven by Satterlee Warden against 
the bankrupt's estate, on the ground: First, 
that he had received a preference by way of 
payment from the bankrupt which he had 
not wholly surrendered; second, that the 
debts were void as arising out of a trans- 
action between the parties entered into to 
defraud the creditors of the bankrupt. For 
about five years prior to March 31, 1870, 
E. R. Stephens and Satterlee Warden were 
co-partners in mercantile business at Dar^ 
lington, in this district. On that day the 
firm dissolved, owing Warden for capital in 
the business $15,000, and third parties §11,- 
000. They had assets of the value of $19,- 
750, $6,000 of which was real estate, and the 
balance consisted of the stock of merchan- 
dise, notes and accounts. Stephens had no 
capital in the business, and his individual 

1 [Reported by Josiah H. Bissell, Esq,, nnd 
here reprinted by permission.] 
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property, besides his homestead, did not ex- 
<'eed $600. Stephens and T^^'arden settled on 
that day, Stephens buying "Warden's interest 
in the firm property, except the real estate, 
giving his notes for $7,000, secured by a 
chattel mortgage on the stock then on hand 
and thereafter to be acquired. ' He also 
agreed to pay the $11,000 of firm debts, and 
Warden tooli the real estate of the firm at 
$6,000. By agreement between them the 
chattel mortgage was not filed until March 
30, 1871. Stephens continued the business 
alone until March 21, 1871, when he trans- 
ferred his stock of merchandise and notes 
and accounts, valued at $12,000, to "Warden, 
in payment of the $7,000 due him, "Warden 
at the same time agreeing to pay the firm 
debts, which were then about $5,000. On 
petition afterwards by his creditors Steph- 
ens was adjudicated a bankirupt. The as- 
signee filed a petition against "Warden to 
compel him to suri'ender the property thus 
taken by him, as being a preference under 
the act. On the hearing Warden asked to 
have proceedings stayed that he might sur- 
render the property, which was granted by 
the court; and Warden thereupon surrender- 
ed the property to the assignee, and then 
filed claims against the bankrupt's estate 
for the $7,000, for which he had Stephens' 
notes and mortgage, and for the $5,000 of 
firm debts, which Warden had agreed to 
paj'. After March 31, 1871, Stephens con- 
tracted other debts in his business to the 
amount of $7,000, which were still unpaid. 

P. A. Orton, Jr., for assignee. 
H. S. Orton, for Warden. 

HOPKINS, District Judge. At the conclu- 
sion of the argument I announced that I re- 
garded the transfer of the property by the 
bankrupt to Mr. Warden, on the 20th of 
March, 1871, in payment of these claims, as 
elearl/ creating a preference within the 
meaning of the bankrupt law, and a plain 
violation of its provisions. I further stated 
that I thought the testimony showed that 
he had surrendered all the property he had 
received of the bankrupt upon said debts 
before filing the proof of his claims, al- 
though he did not do so until after the testi- 
mony had been taken on proceedings to re- 
cover it. 

But upon the question as to the effect of 
the surrender at that time, as well as sev- 
eral other matters discussed, I took the 
case under consideration, and after a care- 
ful examination of the whole case, I have 
come to the conclusion that Mr. Warden, by 
the surrender of the property that he took 
in payment of these claims of the bankrupt, 
relieved himself from the penalty prescribed 
in the 39th section of the act [of 1867 (14 
Stat. 530)]. 

I fail to see any reason for a distinction 
between sections 35 and 39 in that respect. 
The attempt to maintain a distinction be- 



tween voluntary and involuntary proceed- 
ings fails to commend itself to my judg- 
ment. 

A full surrender of a fraudulent prefer- 
ence by a creditor is a complete condonation 
of that offense, as I understand the provi- 
sions of section 23. That section is not lim- 
ited in its operation to cases of voluntary 
proceedings. 

The preference is what the law denounces, 
the intent of the act being to secure an equal 
distribution of the estate of a bankrupt 
among all his creditors; and if a creditor 
voluntarily yields a preference he may have 
acquired or attempted to acquire, and surren- 
ders all the property, so that it does not in 
any manner interrupt the equal distribution 
required by the act, the party is restored 
to his rights as they stood before the pref- 
erence. If a creditor, having received pref- 
erence, refuses to surrender, and a suit is 
prosecuted against him by the assignee for 
the property or money unlawfully received 
as a preference, and a recovery is had 
against him, he cannot then surrender and 
receive the benefits of that section. He is 
then by section 39 forbidden the privilege 
of proving his debt or receiving any divi- 
dend; and it may be a matter of discretion 
with the court whether a party should be 
allowed to surrender after suit brought, and 
particularly after the testimony is taken, 
and the defendant becomes satisfied that it 
is enough to defeat him. 

I do not think the spirit of the act would 
warrant a practice of that kind. A party 
should not be allowed to experiment and 
speculate upon the ability of the assignee 
to prove a case against him, and when he 
sees he has succeeded then to plead guilty 
and surrender, and take the benefit of sec- 
tion 23. Such a practice ought not to be 
tolerated, and hereafter, except under very 
peculiar circumstances, I shall not allow a 
party guilty of a fraudulent preference to 
surrender after suit brought and prove his 
debt under section 23; and if, on examina- 
tion, I should conclude I had the power to 
prevent It, I shall expect a party to elect, 
and after having elected, shall hold him to 
his election. But in this case, he did sur- 
render, and I think he is, therefore, relieved 
from the penalty imposed by the bankrupt 
act. In re Scott [Case No. 12,518]; Tonkin 
V. Trewartha [Id. 14,094]; In re Kipp [Id. 
7,836]; In re Montgomery pCd. 9,728]; In re 
Davidson [Id. 3,599]. So, if the case of the 
assignee rested wholly upon the bankrupt 
act, the motion would be denied. 

But a question of far more importance and 
difBculty is presented, that is, whether the 
transaction between Warden and the bank- 
rupt on the 30th of March, 1870, was not in- 
tended to defraud the subsequent creditors 
of Stephens, and hence void at common law. 
It is claimed if I should so find, that that 
fraud is not condoned, but inheres in the 
transaction, and renders void all the prom- 
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ises Stephens made "witli Warden upon such 
transaction, and that 'no court should lend 
its aid to enforce them or either of them; 
that the case -will then fall within the prin- 
ciple of the maxim, *'Ex turpi causa, non ori- 
tur actio." Nellis v. Clark, 20 Wend. 24, and 
cases cited. 

In order to rightly understand my conclu- 
sions on thi& point, it will be necessary to 
briefly state some of the facts established 
by the evidence. Stephens jj.nd Warden 
were partners in the mercantile business, at 
Darlington, commencing sometime in 1863. 
Warden was the man of means; Stephens 
the active man, although both gave some 
personal attention to the business. The 
business was not successful, and before 
March, 1870, Stephens had withdrawn, and 
used up all his capital, and the company was 
owing Warden $15,000, and their other lia- 
bilities were a little over $10,000. On the 
31st of March, 1870, an inventory was com- 
pleted, which showed that the firm nominal- 
ly had assets equal to the debts, or nearly 
so, but they were not equal in actual value 
to the firm liabilities by several thousand 
dollars. Stephens had very little except his 
homestead. The firm was then insolvent, 
although Mr. Warden was perfectly good, 
and able to pay all the liabilities. On that 
day they dissolved, and AVarden transferred 
his interest in the firm assets to Stephens, 
except the real estate, which Warden took 
at $6,000, and applied towards the amount 
the firm owed him; Stephens agreed to pay 
all the firm debts to third parties, and gave 
his note for $7,000 to Warden, that being the 
balance due him, which he secured by chat- 
tel mortgage upon the goods then in the 
store, and upon all such as he might after- 
wards acquire, until the payment of that 
debt. It was agreed, however, that the chat- 
tel mortgage was not to be filed, for the al- 
leged reason that if it was it would prevent 
Stephens buying any more goods on credit. 

It must have been known to 3tlr. Warden 
that Mr. Stephens was insolvent, and that 
he could not, out of the stock, pay the in- 
debtedness assumed by him; and the case 
fails to disclose any ground for a belief up- 
on the pai-t of Warden of the ability of 
Stephens to go on long with the business. 
It had been unsuccessful with the credit his 
name had given to it, and in the light of the 
testimony no court could find that Mr. War- 
den believed Stephens would be able to con- 
tinue long, and the taking of the chattel 
mortgage to secure the debts to him shows 
that he meant to keep a control of the stock 
and goods, so that he could at any time se- 
cure himself by taking possession. In view 
of these facts, I am forced to the conclusion 
that it was a scheme on the part of Warden 
and Stephens to clothe Stephens with the ap- 
parent ownership of the property, and send 
him out to obtain goods on credit from par- 
ties ignorant of the condition of his affairs 
and of the security to Warden, and thus en- 



able him to obtain the means with which to- 
pay the balance due to Warden, which in 
any other way he would be unable to do. 
Warden must have known such would be the- 
probable result of Stephens' undertaking, 
and when he consented to keep his mortgage 
off the leeord he must be held to have done 
so with a view of enabling Stephens to ob- 
tain credit that he ought not to have, and 
to obtain property that he could not pay for^ 
and which, according to the terms of this 
mortgage, was incumbered by it as soon a& 
placed in the store. 

I must, upon these facts, hold that the de- 
sign of these parties was to defraud the 
subsequent creditors of Stephens, and there- 
fore that the notes and chattel mortgage 
given to Warden were absolutely void as to- 
the subsequent creditors of Stephens, and 
that the proof of debt filed therefor must be 
stricken out. This I find was a fraud upon 
the subsequent creditors, and this case should 
be treated as if they were the parties con- 
testing it. The assignee is, in reality, act- 
ing in their interest 

The parties entered into this arrangement 
for the real pui-pose of easting upon the sub- 
sequent creditors the hazards of Stephens' 
success in continuing the business. All the 
property he could get, they supposed, was 
covered by this mortgage to Warden, so that 
Warden would be secured anyway. 

Suppose the subsequent ci-editors, instead 
of proceeding in bankruptcy, had proceeded 
by attachment and taken this property, and 
Warden had commenced his action to re- 
cover it back upon his mortgage, can it be- 
possible, upon the facts as proven in this 
court, that a court or jury would hesitate a 
moment in finding that this scheme was de- 
vised to defraud Stephens' subsequent cred- 
itors? The facts constitute fraud— fraud in 
fact. Case v. Phelps [39 N. Y. 164]; Stil- 
man v. Ashdown, 2 Atk. 481; Eeade v. Liv- 
ingston, 3 Johns. Ch. 481; Parrish v. Mur- 
pUree, 13 How. [54 U. S.] 99. 

[In the latter case, McLean, J., in delivering 
the opinion of the court, says, "The statute- 
designed to prohibit frauds by protecting the 
rights of creditors. If the facts and circum- 
stances sh(^ a fraudulent intent, the con- 
veyance is void against all creditors past 
and future."] 2 

The taking of the mortgage which express- 
ly covers the goods Stephens might after- 
wards acquire, as well as those he then had, 
and keeping it from the records for the ex- 
press purpose of enabling him to acquire 
more upon credit, in view of his pecuniary 
situation and the known hazardous nature 
of the business he was engaged in, are suffi- 
cient to warrant and authorize any court to- 
find that Mr. Warden was acting in bad 
faith toward the parties who might, in igno- 
rance of his claim, sell Stephens goods on 
credit, and I know of no principle of law or 

8 [From 6 N. B. E. 533.] 
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t^quity that would allow liim to liold sueh 
property as against the creditors thus de- 
<"eived, or to share with them in its distri- 
bution. 

The subsequent conduct of the parties is in 
harmony with this construction. When the 
crisis came we find Warden taking all the 
property and accounts to pay his debts and 
the balance of the firm debts, without malc- 
ing any provisions for subsequent creditors. 
It was insisted by the counsel for the as- 
signee that the claims proven by Warden 
as company debts, should be excluded upon 
the same ground, as the contract of dissolu- 
lion embraced them as well as the payment 
of his individual debts; but I think they are 
<listinguishable. Mr. Warden's right to prove 
them does not rest wholly on the agreement 
made by Stephens at that time; if it did, I 
think they would be void on the same 
irrounds. But he had no claim until he had 
paid the debts, and when he paid them he 
had the right to claim contribution of Ste- 
phens, independent of the agreement and the 
right to prove them and have them allowed 
to the extent of his right to contribution; 
and as between the parties in the case, he 
would be entitled to the whole sum paid, as 
lie had largely oveipaid his portion, and the 
<'ompany, and Mr. Stephens as one of the 
members, were owing him a much larger 
amount than these claims. He stands on his 
rights as partner to be reimbursed for his 
advancements, and can recover Independent 
of the agreement, and if the agreement was 
void it cannot be said to merge his original 
claim, nor be set up, if void, by Stephens or 
those representing him as a defense to such 
original claim. Meshke v. Yan Doren, 16 
Wis. 3'20, 325; Fen-all v. Shaen, 1 Saund. 
295; The Queen v. Sewel, 7 Mod. 119; Vilas 
V. Jones, 1 Comst. [1 N. Y.J 276; Johnson v, 
•fohnson, 11 Mass. 359. Again, there was no 
<'ontract made to defraud existing creditors; 
the fraudulent part of the agreement related 
to the efifort of Warden to get his pay at the 
expense of future creditors, and only that 
I)art which was fraudulent should be held 
void. 

[The debt of Doty & Judge, supposed to be 
one thousand dollars, should be excluded, as 
the proof is defective in not stating the 
amount paid therefor by Warden. But as 
it is probable under the rule above adopted, 
Mr. Warden may withdraw that proof and 
perfect it according to the facts. The claim 
proven at three hundred and four dollars and 
twent5''-five cents, contains items that have 
accrued since the filing of petition, and for 
insurance which is not provable. From the 
testimony I cannot find that there is due 
but the charge for cash twenty-two dollars, 
loaned to Stephens to go to Kansas. I do 
not see that a claim against Stephens is es- 
tablished for the balance of these items; and 
that claim is disallowed except as to the 
twenty-two dollars loaned to Stephens to go 
to Kansas. All the other claims are allow- 



ed as proven, except the seven thousand dol- 
lar claim upon Stephens' notes to Warden 
hereinbefore mentioned.] " 

Warden's claim for the ?o,000 of firm debts 
which he had assumed will be allowed, but 
not the §7,000 claim upon Stephens' notes to 
him. 
A suggestion was made by me upon the ar- 
j gument, in relation to a mortgage given by 
: Stephens to Warden to secure certain notes 
i indorsed by Warden, to the effect that a re- 
lease of that portion of the property not em- 
j braced in the homestead set-off, might enti- 
; tie Mr, Warden to prove those claims. On 
further reflection I am inclined to think that, 
in order to be allowed to prove these claims, 
he should discharge the mortgage absolutely. 
In re Stevens [Case No. 13,392]. I think, in 
order to be allowed to prove a debt unlaw- 
fully preferred, the party must wholly sur- 
render the unlawful preference— wipe out 
the security entirely. 

NOTE, That a creditor who has accepted a 
chattel mortgage with a view to obtain a pref- 
erence, not only loses the lien of his mortgage, 
but will not be allowed to prove his debt, 
Bingham v, Richmond [Case No, 1,415]. That 
preferred creditor may surrender and then 
prove debt. In re Richter's Estate [Id, 11,803], 
May be after suit brought, but must be before 
judgment. Hood v. Karper [Id. 6,664]. Con- 
tra, Phelps v, Stearns [Id. 11,080]. Same in in- 
voluntary as in voluntary bankruptcy. In re 
Scott [Id. 12,518], Contra, In re Princeton [Id, 
11,438]; In re Coleman [Id. 2,979]; In re Wal- 
ton [Id, 17,130], 
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Salvage— SEitvrcES— Risk— Amoust of Compen- 
sation — Who Entitled to Shake 
— Lost Vessel. 

1. Vessel wrecked on Charleston bar; her 
cargo of cotton, &e. cast ashore on the adjoin- 
ing islands, and there secured by great labour, 
much risque of health, and some of life, of the 
salvors. One third of the cotton, and one half 
of the other articles given as salvage. 

[Cited in The Wave, Case No, 17,297; Baker 
V. The Slobodna, 35 Fed, 541,] 

2. A schooner lost in transporting these ar- 
ticles to Charleston, after they had been placed 
in a state of safety, not entitled to compensa- 
tion. 

In admiralty. 

BEE, District Judge. Three suits have 
been institiited in this court against the arti- 
cles saved from the ship Argus, lately wreck- 
ed on Charleston bar. The goods were cast 
ashore on several islands contiguous thereto. 
Restitution is prayed, after such deduction 
for salvage as this court may think reason- 
able. It appears that the weather was rath- 
er tempestuous, and that great labour and 

8 [From 6 N. B, R. 533.] 
1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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exertion "were necessary, first to place these 
goods in a state of safety, and then to bring 
them to Charleston. All this Tvas done by 
the salvors alone, without any assistance 
from the ship's crew. It appears also that, 
"Without great diligence, much of the cotton 
would have been washed off from the shore 
to which it had drifted, and would have been 
again afloat at sea. The owners of all these 
islands, and their negroes, were constantly 
employed for a considerable time, (in some 
instances for three weeks) in securing, and 
drying this cotton; after which, it was cart- 
ed with great labour to distant landing places, 
from whence it was finally brought to 
Charleston. During the whole of this time, 
the crops of those who were employed in ren- 
dering this service were neglected; and at 
this season must have suffered much by 
grass. The different salvors are upon nearly 
the same footing. But Mr. Taylor, who lost 
a schooner, valued at £250 employed in bring- 
ing part of this cotton from a landing to 
Charleston, has libelled for salvage upon that 
ground. I shall decide upon that point here- 
after. 

The act of the legislature of this state pass- 
ed 16th March, 1783, has been produced to 
shew that goods, circumstanced as these 
were, shall be restored upon payment of rea- 
sonable salvage. This brought forward the 
question of jurisdiction. The point, indeed, 
was waived by counsel, but I think it my 
duty to notice it; for, "consent will not give 
jurisdiction." This state act was passed pre- 
viously to the establishment of this court un- 
der the federal constitution, and the subse- 
quent act of congress, which gives the dis- 
trict court exclusive cognizance of all civil 
causes of admiralty and maritime jurisdic- 
tion. Such are all matters relative to wreck; 
and it is settled that incidental circumstan- 
ces, necessarily flowing from and dependent 
upon the first cause of action, shall follow the 
original jurisdiction. In cases of concurrent 
jurisdiction, either court may decide; so that, 
in every point of view, I am bound to ad- 
judge this case, without any undue interfer- 
ence with the act of the state, above mention- 
ed. Both this act and the law of nations en- 
title the salvors to compensation in this case. 
Marten, Law Nat 167. 

The material consideration regards the 
quantum of salvage. The service rendered, 
the risque attending it, and the value of the 
property saved, are the points by which the 
decree in this, and every similar ease, must 
be regulated. 

Here, the service rendered was consider- 
able. It is proved that the ship's crew aban- 
doned the property; and the captain, who 
remained for some time on one of the islands, 
did not assist in any manner. Mr. Mair, by 
the newspapers and by handbills made 
known the situation of the vessel, and offered 
all due encouragement to such as would en- 
deavour to save the cargo; yet no more than 
35 bales of cotton, and 15 barrels of tar were 



saved by these, or any exertions, except those 
of the salvors, parties to this suit They, un- 
assisted but by their own negroes, saved 281 
bags of cotton, 334 barrels of tar, and a quan- 
tity of logwood, fustick, and mahogany, 
which sold for 600 dollai'S. 

The risque these persons ran was not, I 
think, so imminent as was contended. .They 
exposed their health, indeed; and Mr. Lawton 
and his son were actually made ill by their 
exeitions. Several respectable witnesses are 
of opinion that the salvors ran some risque 
of their lives in saving the cotton; and de- 
clare that they themselves would not have 
encountered the same, for the whole value of 
what was saved. The parties, however, 
seem to have dreaded sickness more than 
anything else; and they might reasonably do 
so, for their labour must have been extreme. 

As to the third point the value of what was 
saved, the sales amount to 12,199 dollars, 
chiefly arising from the cotton. The tar, v^c. 
produced 1,178 dollars; but these articles of 
inferior value occasioned much more labour 
to the salvorSj than the cotton. 

Upon the whole, I think the libeilants are 
entitled to receive, as a compensation for 
their very meritorious exertions in this case, 
one third of the net proceeds arising from the 
sale of the cotton, and one half the proceeds 
of the other articles: and I decree according- 
ly. 

With respect to the charge contained in the 
libel, filed by Mr. Taylor, I cannot, on any 
principle, admit it. His schooner was not 
lost while employed in saving the goods; but 
in conveying them, after they had been placed, 
in safety, to the agent of the owners. He is, 
therefore, upon a footing with the owners of 
other coasting, or river vessels, and, ' like 
them, entitled to freight, (but to nothing more) 
on deliveiT of their lading. 
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STEPHENS V. CALDWELI/. 

Penai/ Action — Affixing Word "Patent" to 
Unpatented Articles— Making Applica- 
tion FOR Patent — Pdkpose. 

1. The penalty specified in section 5 of the 
act of 1842 [5 Stat 544] for affixing the word 
"Patent" to an unpatented article is incurred 
as to all articles made and having such word 
afiixed with a guilty .purpose; and this is not 
changed by the party making application for a 
patent during such manufacture, at least as to 
such as were made or ordered to he made and 
so stamped before his application. 

[Cited in Oliphant v. Salem Flouring Mills, 
Case No. 10,486.] 

2. The penalty mentioned in this section is 
incurred as to all articles made, and having the 
word "Patent" affixed, with a guilty purpose. 

[Nowhere repoi-ted; opinion not now accessi- 
ble. Cited in Law's Pat. Dig. 585, to points as 
above stated.] 
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STEPHENS T. FELT et al. 

[2 Blatchf. 37 ;i 1 Fish. Pat. Rep. 144.] 

Circuit Court, S. D. New York. Dec. 2, 1846. 

Patents — Damages in Infkinoement Suits — De- 
fendast's Evidence. 

1. On the trial of an action for the infringe- 
ment of a patent for a writing fluid, no proof 
was given of the cost of the manufacture of 
the fluid, or of the sale price, biit it was shown 
that sales were highly profitable, and that the 
defendants had made and sold very large quan- 
tities. The defendants gave no evidence of the 
amount of their manufacture and sales, or of 
the cost or value of the article. The jury found 
a verdict of $2,000 for the plaintiff. Held, that 
the verdict miist stand, it not being one of pal- 
pable extravagance. 

[Cited in Doyle v. Dixon, 97 Mass. 213.] 
[Cited in Adams v. Keystone Manuf g Co., 
41 Fed. 598.] 

2. In such a case, a plaintiff is not held to the 
most exact proof of the amount of his damages, 
and the jury are warranted in exercising a lib- 
eral discretion. 

3. If the defendant prefers to leave the dam- 
ages to general inference and the estimate of 
the jury, when he might make their amount 
reasonably certain by evidence on his part, the 
finding of the jury will not be interfered with, 
except in a case of palpable extravagance. 

This was an action at law, to recover dam- 
ages for the infringement of letters patent 
granted to the plaintiff for a ^\'riting fluid 
[granted October 28, 1837, to the plaintiff, 
reissued April 21, 1838.] 2 The plaintiff had a 
verdict for §2,000, and the defendants now 
moved for a new trial, on a ease, upon the 
ground that there was no legal evidence au- 
thorizing the amount of damages given by 
the jury. 

G.eorge Gifford, for plaintiff. 
AVilliam Emerson, for defendants. 

BETTS, District Judge. The actual dam- 
ages sustained by the patentee, are, accord- 
ing to the fourteenth section of the act of 
July 4, 1836 (5 Stat. 123), to be the sum 
fixed by the verdict; and the court is em- 
powered, according to the circumstances of 
the ease, to render judgment for any sum 
not exceeding three times the amount of the 
verdict. In this case, there was no proof of 
the cost of the manufacture of the fluid, or 
of the sale price. It was in evidence that 
sales were highly profitable, and that the 
defendants had manufactured and sold very 
large quantities, measured not by bottles 
only, but by hogsheads. It was also proved 
that they had prepared many thousands of 
labels, which were affixed to their bottles, 
and that they were constantly selling these 
labels and sending them off in large quan- 
tities, besides what were sold at retail at 
their establishment in New- York. On these 
facts the jury assessed the damages. No 
proof was offered by the defendants, from 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by pennission.] 

2 [From 1 Fish. Pat. Rep. 144.] 



their books or clerks, tending to limit or 
qualify the generalitj' of the evidence given 
by the plaintiff in respect to the amoiint of 
their manufacture and sales; nor did they 
offer proof of the cost of the article, or of its 
value in market, to show that their opera- 
tions were not seriously injurious to the 
plaintiff. We do not think that a plaintiff 
ought, in such a case, to be held to the most 
explicit and exact proof of the amount of 
damages sustained, and that the jury are 
warranted in exercising a liberal discretion. 
A patentee may never be able to prove the 
extent of his actual damages, but a defend- 
ant can almost invariably, if he is disposed 
to do so, show the character of his own acts, 
and prevent any excessive valuation of dam- 
ages against him. If, however, a defendant 
prefers to leave the matter to general infer- 
ence and the estimate of a jury, when he 
might make it reasonably certain, by evi- 
dence on his part, we do not think the judg- 
ment and valuation of the jury should be 
weighed over-serupulously, or that the court 
should interfere with their finding, except 
in a ease of palpable extravagance. We do 
not think the verdict in this instance is of 
that character, and, in our opinion, it ought 
to stand. The motion for a new trial is ac- 
cordingly denied. 



Case No. 13,368a. 

3 STEPHENS V. FELT et al. 
[11 Hunt, iler. Mag. 266.] 
Circuit Court, S. D. New York. May 11, 1844. 

Patents — Validity and Infringement — 
Damages. 

[1. A claim for more than that of which the- 
patentee was the first and original discoverer 
will not avoid the patent as to that which was 
in fact new and original,] 

[2, If a combination of ingredients is new. 
and produces a new and useful result, a patent 
therefor is valid, even if the inventor's proct'ss 
of preparing the separate ingredients were pre>- 
viously known or used.] 

[3. Mere abstract knowledge by others of 
the preparation of a compound, or of the prop- 
erties of its ingredients and their effect upon 
each other, will not defeat a patent, unless there 
was an actual prior use of the discovery.] 

[4. A prior discovery and practical use. how- 
ever limited, will defeat a patent, unless such 
use was secret, and confined to the knowledge 
of the discoverer alone.] 

[5. The prior discovery and use of a product 
will defeat a patent, whether or not it was 
intended to be applied to the use contemplated 
by the patentee; and it is immaterial if the 
prior product was less complete and perfect in 
all respects than that of the patent.] 

[6. In an action for infringement of a patent 
for a compound, the fact that defendants have 
used on their preparation labels counterfeiting 
those of the patentee affords no ground for 
damages. The damages are limited to the in- 
juries sustained by the manufacture and sale 
of the patented product.] 

This was an action for the violation of the 
plaintiff's patent for the manufacture of blue 
writing ink, or a blue liquid for staining 
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paper, &e. The cause occupied tlie court 
from April 21 to May 11, numerous witnesses 
liaviug Ijeen examined on botli sides,— on 
tlie part of tlie defendants [D. & TV. Felt], 
to prove a discoveiy and use of the article 
prior to the patent; and on the part of the 
plaintiff, to counteract that evidence, and 
prove he was the first and original discoverer, 
and that the defendants had wilfully vio- 
lated his right, and to a great extent. The 
discovery consisted in the application of oxalic 
acid as a solvent to Prussiau hlue, hy which 
a combination of the two substances is ef- 
fected, and the blue is held suspended after 
being dissolved. It was proved that the 
discovery is highly valuable, and that the 
article is in extensive use in this counti-y as 
a writing fluid and a dye; and evidence was 
given tending to prove that the defendants 
had sim.ulatod the plaintiff's label, -and had 
applied these simulated labels to bottles, or 
had used bottles before filled and labelled by 
the iilaintiff, and^ in vending their manu- 
facture, had represented it to be that of the 
plaintiff. 

BETTS, District Judge (charging jury). 1. 
The true construction of this patent is, that 
it secures an improvement in the use in 
combination of oxalates, or oxalic acid, and 
Pnissian blue, in the manner pointed out in 
iho specification, for the puiiJose of manu- 
facturing a coloring matter, and rendering 
the color more applicable to dyeing, staining, 
and writing, 

2. The patent is valid to this end, if the 
proofs show that the plaintiff is the fii-st 
and original inventor of the composition 
claimed, and that it is useful for the pur- 
poses described in the patent. 

3. A claim in the patent for more than that 
plaintiff was the first and original discoverer 
and inventor of, will not avoid it as to that 
which is new; and if his process in the sep- 
arate preparation of either of the ingredients 
named in his patent was before known or 
used, yet, if his combination of them is new, 
and the result produced is new and useful, 
his patent is valid. 

4. A mere abstract discovery or knowledge, 
by others, of the preparation of Prussian 
blue, as described In the patent, or the 
properties and effect of oxalic acid, in com- 
bination with Pi-ussian blue, unless such 
knowledge was in actual practical use prior 
to plaintiff's discovery, will not defeat his 
patent. 

5. Any prior discovery, and pi-aetical use of 
the subject patented, however small and 
limited such use was. will defeat the patent, 
unless such use was secret, and confined to 
the knowledge of the discoverer alone. 

0. Tlie patent will be defeated if the proofs 
show that the coloring fluid claimed thereby 
has been before produced by the same com- 
bination of ingredients, whether the product 
was intended for or applied to the same 
pui-pose and use as that contemplated by 
22FKD.CAS 81 



plaintiff, or not; or whether or not the pro- 
duct was less complete and perfect, in all 
respects, than that of the patentee. 

7. If the plaintiff's patent is sustained, the 
use of labels by the defendants, counterfeit- 
ing his, affords no ground for damages in 
this action. .The jury must give damages 
only to cover the injury sustained by the 
plaintiff by means of the manufacture and 
sale, by defendants, of coloring matter made 
in violation of his patent. 

The jury found a verdict for plaintiff, §2,000 
damages. 
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Case ]S^o. 13,369. 

STEPHENS et al. v. SALISBURY. 
[1 MacA. Pat. C^s. 379.] 

Circuit Court, District of-:Cohnnbia. Mav, 
1855. • 
Patents — Applic.a.tjoxs— Sufficjesoy op Speci- 

VIOXVIOSS— IXTERFEKENXE PnOCEEDlNGS — PrI- 
OUITV OP INVESTJOX— VeISBAL DE0I.AKATIOXS — 

REtiucTiox TO Pbactice— Laches. 

[1. The model and drawings filed with the 
specifications are to be taken togothcr in ex- 
planation thereof, and the construction given 
to the specifications shoidd not he too strict and 
technical. They will therefore be licJd sufficient- 
ly definite if, when thus construed and ex- 
plained, it appears that the invention has 
been communicated to the public so that a 
skillful workman would be able to carry it into 
execution.] 

[2. Mere verbal declarations and explanations 
of the invcmtor are competent evidence as part 
of the res gestae, and from the necessity of tlio 
case, to give date to an invention, and may he 
sufiicient for the purpose without drawings or 
model, when the invention is of great simplici- 
ty, and the time is not so long as to make the 
recollection improbable. Philadelphia & T. R. 
Co. V. Stimpson, 14 Pet. (39 U. S.) 462, fol- 
lowed.] 

[3. It is not necessary, in order to pi-eveut a 
subsequent inventor from obtaining a patent, 
that the invention should have been put in prac- 
tical use, or even, in all cases, that drawings or 
a model shall have been made; but, if the ih-st 
inventor has made it known, even by verbal de- 
scription, so that a person skilled in the art 
would be able to apply it, his right will be pre- 
served, if he uses reasonable diligence in applv- 
ing for a patent.] 

[4. When both parties to an interference are 
mere applicants, neither having obtained a pat- 
ent, lapse of time is immaterial, except where 
it is sufiicient, with other circumstances, to 
show an abandonment of the invention.] 

[This was an appeal by Robert S. Stephens 
and Robert S. Van Rensalaer from a decision 
of the commissioner of patents in an inter- 
ference proceeding, awarding priority to Elam 
O. Salisbury in respect to an invention relat- 
ing to railroad cars,] 

The rules of the office refen-ed to in the de- 
cision were as follows (rules of 1855): 

"What will Prevent the Grant of a Patent. 
"(5) Even altliough the applicant has in 
good faith actuallj'- made au invention, a 
patent therefor will not be granted him if tlie 
whole or any part of what he claims as new 
had before been patented or described in any 
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printed publication in this or any foreign : 
c'onntiy, or even if it had before been invent- I 
ed or discovered in tliis country (Act 1S3G. S j 
7 [o Stat. 119]), or if be has once abandoned , 
liis invention to the pubhc, or if witli his con- 
sent and allowance it has been for more than 
two years in public use or on sale. Act 183(5, 
§ G; Act 1839, § 7 [5 Stat. 354J. 

"(.6) The mere fact of prior invention or 
discovery abroad will not prevent the issue of 
the patent, unless the invention has been 
there patented or described in some printed , 
publication. Act 1S3G, § 7; also Act 1S3G, § 
15. 

"(7) Merely conceiving the idea of an im- 
provement or machine in this country is not 
such an 'invention' or 'discovery' as Is above 
contemplated. The invention must have been 
reduced to a practical form, either by con- 
struction of the machine itself or of a model 
thereof, or at least by making a full drawing 
of it, before it will prevent a subsetiuont in- 
ventor from obtaining a patent. See Heath , 
V. Hildreth [Case No. G,3091; and Perry v. 
Cornell [Id. 11,001] decided by Judge Crancb 
on an appeal from the conunissioner." 

The patent issued to Elam Salisbury, Xo. 
13,364, July 31st, 1855. For diagram, see 
Pat. Off. Rep. 1855, p. 169. 

F. Sheppard, for Stephens and Van Rensa- 
laer. 

(1) The case of Salisbury does not conform 
to rule 7 of the rules of the office, inasmuch 
as the alleged invention was "never reduced 
to a practical form, either by the . constnic- 
tion of the machine itself or of a model there- 
of, or at least by making a full drawing of 
it:" and the reason assigned by the cc»mmis- 
sioner for dispensing with that loile in this 
case is insufficient, because the invention in 
question consists of a material structure or 
arrangement, the means of which depend up- 
on the connections, adjustments, and fitness 
of all the parts with reference to each other, 
and upon other elements, which can no more 
be determined a priori in this case than in the 
usual cases of mechanical structure to which 
the office applies the rule. 

(2) Mere suggestions, never depicted in 
drawings or reduced to form in a model or 
machine, cannot prejudice the rights of a dili- 
gent and independent inventor who has re- 
duced his speculation to practice, developed 
the experiment into discoveiy, and perfected 
that discovery by patient and continued ex- 
periments; who has not only "proposed" the 
thing, but has actually accomplished the re- 
sult himself, and shows others how to do it. 
Carpenter v. Smith, Webst. Pat. Cas. 534; 
Galloway v. Bleaden, Id. 525; Norm. Pat. 
28; Reed v. Cutter [Case No. ll,G4o]; Bed- 
ford V. Hunt [Id. 1,217]; Curt Pat- §§ 43, 47; 
Goodyear v. Day, 2 Wall. [69 U. S.] 29'). 

MORSELL, Circuit Judge. In the case as 
tried before the commissioner tliere was in- 
cluded in the interference another party. 



namely, Henry Waterman, but in considering 
the proofs in the ease it was thought that he 
was improperly brought in, and there is no 
appeal as to him. 

There have been various reasons of appeal 
filed, the most material of which is to be 
found under the third general head, which I 
purpose first to consider. The general prop- 
osition is that the commissioner erred in de- 
ciding the (luestion of priority in favor of the 
appellee, Elam C. Salisbury. Tlie substance 
of the particular reasons under this liead is: 
Fii-st. Because his case does not conform to 
the rules of the office as published (rule 7), 
inasmuch as the alleged invention was never 
reduced to a practical form, either by the con- 
struction of the machine itself, or of a model 
therefor, or at least by. making a full di-awing 
of it. The second is as to the effect of Wil 
liam Davis' testimony— that it does not dis 
close a practicable invention or discovery 
which, under the law and the circuiustjinc(-s 
of this case, can interfere jvith the rights of 
the appellants, who commenced in 1848 or 
1849 to develop their invention by actual 
trials and experiments. Third. That the ap- 
pellants are original and independent inven- 
tors, who have really offered the invention to 
the public in a material, practicable, and use- 
ful embodiment; against such, the prior men- 
tal speculations of ingenious men, and their 
verbal suggestions, which have remained un- 
developed for 3'ears, and have never taken a 
determinate form and shape, cannot legally 
avail, and ought not to, on tlie ground of pub- 
lic policy; they are not patentable. Fourth. 
The testimony of Davis is also impeached: 
also because the specification is insufficient, 
being vague and indefinite. 

This l->st objection lies, as it were, at the 
threshold of the controversy, and must be 
first noticed. It is stated to consist principal- 
ly in the omission to describe the kind of 
fixtures by which the shield is to be attached 
to the cars securely; and that as to the con- 
nections of the ends of the cars and the plat- 
forms, no way of efCeetiug them is stated. 
With the specification a drawing containing 
a particular description of the appellee's plan, 
and to which he refers, and also a model 
thereof, were filed. These are to be taken to- 
gether in explanation of the specification. 
The constraetiou which ought to be given to 
the specification should not be too strict and 
technical. The proper inquiry is, has the 
specification substantially complied with that 
which the public has a right to require; has 
the appellee communicated to the public the 
manner of carrying his invention into effect, 
so that a skillful workman can carry into exe- 
cution the plan of the inventor? Tlie com- 
missioner has thought it was sufficient; and 
I think it is to be gathered from the evidence 
in the cause that it was thought so by skillful 
engineers, and particularly in its application 
on the Hudson River Railroad in the month 
of June, 1853. 

With respect to the other objections, the 
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dosing argument of the appellee before me 
has reduced the points to precise and specific 
limits. The appellant says; "The appellee 
admits the priority of the appellant in the 
practical reduction of the invention, hut con- 
tends that his rights are saved notwithstand- 
ing, because he has shown that he was using 
due diligence in adapting and perfecting his 
invention. He hrings the whole controversy 
down to this simple issue, and submits his 
case upon the decision of tliat issue; and we 
(say the appellants) are willing to accept the 
issue thus offered, and let the case be decided 
according as that shall be determined." The 
argument thence proceeds to deny in point of 
fact that the evidence shows that due dili- 
gence has been used, or if it does in point of 
law, it is inapplicable; that the only provi- 
sion on the subject of due diligence is in the 
fifteenth section of the act of 1S30, which is 
intended to apply to a case of a patentee's 
surreptitiously or unjustly obtaining a patent 
for that which was in fact invented or dis- 
covered by another, who was using reason- 
able diligence in adapting and perfecting the 
same; that the thing must be reduced to a 
practical and useful form— and this only con- 
stitutes the kind of invention of which the 
law will take cognizance, and Avith which it 
can deal; that it is immaterial what inchoate 
attempts or intellectual notions Salisbury was 
using due diligence to perfect. His conver- 
sations do not constitute invention or discov- 
evy in the legal and statutory sense of the 
terms, and they do not any the more consti- 
tute it because Salisbury was in the mean- 
time using due diligence to bring himself up 
to that standju-d. It is further contended 
that the appellants are bona fide, independ- 
ent inventors, and not such as the statute was 
intended to apply to; and that the ultimate 
object of the patent system is utility and 
public good. The law wiU gi-ant the patent 
to him who first utilizes the conception, em- 
bodies it into a practical form, and offers it 
to the public. 

For the purpose of examining the correct- 
ness of tlie positions stated in the aforego- 
ing argument, and on which the event of this 
decision must depend, a brief view Avill be 
taken of the provisions of the act of 1836, be- 
fore alluded to, and some of the settled 
j)rineiples of patent law. The appellant has 
r*»ferred to the seventh rule of the patent 
office, requiring the invention to be reduced 
to practice, as a test by which the inventor's 
right to receive a patent is to be deter- 
mined. Without giving any opinion as to 
the operation or validity of this rule, it is 
proper to say that the acts of congress on 
the subject must be always looked to. and 
tliat whatever principle is not comprehend- 
ed in their provisions is not to be depended 
on. The monopoly thereby given was in- 
tended to be for the mutual benefit of the 
particular inventor and the public. Section 
G of the act of congress of 1S3G (chapter 357) 
declares tliat before any inventor shall re- 



ceive a patent for any such new invention or 
discovery he shall comply with the pre- 
requisites therein declared. He shall file 
a written specification in such full, clear, 
and exact terms as to enable any person 
skilled in the art or science to which it ap- 
pertains to make, construct, compound, and 
use the same, together with appropriate 
drawings and models and the oath of the 
party that he verily believes that he is the 
original and first Inventor or discoverer of 
the art, machine, &e. The application thus 
prepared is submitted to the commissionei- 
for his examination as to the novelty and 
utility of the invention; and on his being 
satisfied thereof, a prima facie right is es- 
tablished, and the commissioner is directed 
to issue letters-patent accordingly to the ap- 
plicant for the invention. Let it be remark- 
ed that there is no express requirement that 
the applicant shall reduce his invention to 
actual use before he can obtain a patent; 
nor is there any time limited within which 
he is to disclose his invention before appli- 
cation for a patent. The inventor is allow- 
ed a reasonable time to mature his inven- 
tion. This must depend upon cireumstfin- 
ces; and his right can be affected by"no" 
lapse of time short of that which will be 
sufficient to show an abandonment of his 
claim, during which time no subsequent in- 
ventor, however original or bona fide, can 
deprive him of his priority. The eighth sec- 
tion provides for the case of interference 
which the commissioner is authorized to de- 
clare, if in his opinion it exists between the 
applicant's invention and any other patent 
for which an application may be pending, or 
with any unexpired patent which shall h£tve 
been granted. In this proceeding the issue 
is priority- of invention, to be tried before 
the commissioner, for which purpose he may 
direct the parties to talte their proof as in 
this case; on which occasion the evidence 
objected to as insufficient by the appellant 
was taken -and submitted, which objections 
will be now considered, viz., the propositious,. 
as to the conversations of the appellee as^ 
proving the actual reduction of the invention ' 
to practice or use, and the want of due dili- 
gence. 

"What measure of proof might be requisite 
to show the date of 'an invention or an issue 
of this kind depends upon the nature of the 
invention, the capacity of the witnesses, the 
distance of time when the facts occurred, 
and whether the invention was complicated, 
of many parts, contrivances and devices. 
In such eases mere verbal description would " 
be very uncertain, and would need drawings 
or models at the time, and might be insuffi- 
cient to establish the priority of invention 
and its date; but neither of these objections 
existed in this ease; the invention was of 
great simplicity, and the time not so long 
as to make the recollection improbable. The 
commissioner says: "This seems one of 
those cases in which an idea of the invention ' 
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can be eommunieated by oral description, 
without a drawing or model. Generally it 
is held that either a drawing or a model is 
indispensable to gire date to an invention; 
but in this ease the description would be 
quite as intelligible without a drawing or 
model as with one, so far as the general 
plan is concerned. I should therefore sup- 
pose that such description was sufficient." 
The proof of the invention and time, it is 
true, consisted of the appellee's own verbal 
declaration; but it was made to several of 
the witnesses, accompanied with the effort 
and desire that permission should be given 
and an opportunity afforded him of having 
the samp tried on railroad cars over which 
they were supposed to have control, and to 
persons who thought the description full and 
clear enough to enable them to make the 
application, which was actually done in the 
year 18ii3. These efforts were constant from 
the year 1S46 up to the time- when it was 
<'ffected. With respect to such verbal dee- 
Jarations being competent for the purpose, I 
suppose the necessity, from the natiu'e of the 
subject, and being, as it were, a part of the 
res gestaj, ought to be considered as mak- 
ing them so. The rule is very fully and 
clearly laid down in the opinion of the su- 
preme court in the ease of Philadelphia & 
T. R. Co. V. Stimpson, 14 Pet. [39 XL S.] 
462. The judge, in stating the opinion of 
the court, says: "In many cases of inven- 
tions it is hardly possible in any other man- 
ner (speaking of the verbal declarations of 
the party inventor) to ascertain the precise 
time and exact origin of the parliciilar in- 
vention. The invention itself is an intel- 
lectual process or operation; and, like all 
other expressions of thought, can in many 
cases scarcely be made known except bj'- 
speech." Again: "His conversations and 
declarations stating that he had made an in- 
A-ention, and describing its details and ex- 
plaining its operations, are properly to be 
deemed an assertion of his right at that 
lime as an inventor to the extent of the facts 
and details which he then makes known, al- 
though not of their existence at an ante- 
cedent time. In short, such conversations 
and declarations, coupled with a description 
of the nature and objects of the invention, 
are to be deemed a pait of tlie res gestiB, 
and legitimate evidence that the invention 
was then known to and claimed by him, 
and thus its origin may be fixed at least as 
early as that period." I should suppose, 
therefore, that it cannot be doubted that 
such verbal descriptions, without drawing 
or model, must be considered admissible for 
the purpose of proving priority of invention. 
Xext, as to the part of the proposition relat- 
ing to the necessity of reducing the inven- 
tion to actual practice or use, I consider the 
doctrine as laid down by Judge Cranch in 
the case of Heath v. Hildreth [supra], and 
Perry v. Cornell [supra], as settling and 
establishing the point— and to that effect I 



have expressed myself on several occasions 
before this — in tlie latter of which cases the 
judge says: "There is no law requiring the 
applicant to reduce his invention to actual 
use before he can obtain a patent. An 
inventor has reduced liis invention to prac- 
tice when he has so described it on paper 
with such drawings or models as to enable 
any person skilled in the art to malie and 
use the same. He must show that it is 
practicable, and the manner in which it may 
be used; but it is not necessary that he 
should do this until he has perfected his in- 
vention and is ready to apply for a patent. 
He may haA'e conceived the idea years agt), 
but is not obliged to furnish drawings or 
inodel until he makes his application. In 
the pi'csent case the specifications and draw- 
ings and models have been tiled, showing 
the invention to be practicable and the man- 
ner in which it can be used." If, however, 
tlie case should occur Ts-here such evidence 
was not satisfactory, as before intimated, it 
might be necessary to show the same by 
proof of actual successful experiments. 

As to the subject of diligence, provided 
for by the fifteenth section of the statute, it 
has application to the ease of a prior in- 
ventor by way of defense, where a subso- 
<iueut inventor has obtained a patent for tlie 
same invention surreptitiously and directly 
only in such a ease, or where it has ap- 
peared that analogous principles are involv- 
ed, and then by an equitable construction of 
the rule. But in this ease both parties were 
applicants foi* a ])atent. I think the only 
rule Avhich would be applicable in a case like 
the present would be from lapse of time, 
which, with other circumstances, would be 
sufficient to show an abandonment of the 
invention. Tliere is no siich ground pretend- 
ed in this case. Tiiere are other reasons of 
appeal, but it is supposed the views I have 
taken will make it unnecessary particularly 
to notice them. 

The conclusion to whi<'h I am brought is 
that the ground taken in the appeal cannot 
be supported, and that the decision of tlie 
commissioner ought to be affirmed; and I do 
accordingly hereby affirm the same. 
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STEPHENS et al. v. SHERMAN ot al.i 
Circuit Court, S. D. Iowa. 1879.2 

FllAODULENT COXVEYANCBS — MORTGAGE TO CoVKlt 

Advances — False Repkesext.vtioss. 

[A blanket mortgage given by a banker on 
all his real estate to a firm of which he was a 
member, to secure advances made and to be 
made, held void at common law as a fraud upon 
creditors; it appearing that he was insolvent 
at the time; that the mortgagees must have 

1 [Not previously reported.] 

2 [Afiirmcd in 105 U. S. 100.] 



[22 Fed. Gas. page 1285] 



(Case No. 13,S69a STEPHENS 



liuown it; that tliey refrained from recording 
tlic mortgapre until he was on the brink of fail- 
ure; that they sedulously concealed its exist- 
ence, and, in the meantime, succeeded, by 
using every effort and resource at their com- 
mand, including fals^ representa^ons as to his 
linancinl condition, iu raising large sums of 
money upon the paper of the mortgagor and the 
firms of which he was a member.] 

[Cited in note to Harris v. Exchange Nat. 
Bank, Case No. 6,119.] 

This is a bill iu equity to foreclose a mort- 
.ara^e executed by B. F. Allen to the firm of 
Allen, Stephens & Co. The members of that 
jiriu wore B. F. Allen, the mortgagor, Wil- 
liam A. Stephens, and Herman Blennerhas- 
sott. The mortgage is in these words: "New 
York, 18 Nov., 1874. I hereby acknowledge 
the receipt of four hundred and sixty-five 
thousand four hundred and seventy-six and 
■■^Vioo dollars of advance to the Cook Coun- 
ty National Bank of Chicago, for my ac- 
count, same being made by Allen, Stephens 
& Co., in money, paper and endorsements. 
I have arranged with them for additional 
advances. In consideration thereof, I here- 
by grant antl convey to Allen, Stephens & 
Co., by way of mortgage and security for 
such advances, all my real estate, of every 
kind and description .and wherever situated. 
B, F. Allen," This instrument was on the 
same day duly acknowledged before a no- 
tary public of the citj' and county of New 
York. The mortgage was delivered to Ste- 
phens and Blcnnerhassett on the day of its 
date, but withhold by them from record un- 
til the 19th day of .Tanuary, 1875. On the 
last-named day it was filed for record in 
Cook county, Illinois, and on the 20th of the 
same month recorded in Polk county, Iowa. 
'J'lie original bill was filed by Wm, A. 
Stephens and Herman Blcnnerhassett on the 
:i(]tli day of January, 1875, making B. F. 
-Vllen, defendant. On the StU of February, 
lS7o, the' mortgage was assigned by Allen, 
Stephens & Co., for a valuable consideration, 
to the Charter Oak Life Insurance Compa- 
ny. On the 22nd day of April, 1875, B. F. 
Allen was adjudicated a bankrupt, and, in 
due course of law, Hoyt Sherman was ap- 
pointed assignee of his estate. ■ It there- 
fore became necessary to make new parties 
both plaintiff and defendant to the bill. Ac- 
cordingly, the Charter Oak Insurance Co., 
having by leave of the court become a par- 
ly to tlio suit, filed, with Stephens and Blen- 
nerhassett, a consolidated bill making Hoyt 
Sherman, assignee, and B. F. Allen paities 
defendant. The latter was retained as a 
defendant by reason of his claim of home- 
stead to certain property' covered by the 
mortgage. There were other pleadings in- 
tervening between the original and con- 
solidated bills which it is unnecessary to 
state. The defendant Sherman answers the 
bill, and assails the mortgage on several 
grounds, among which are the following: 
That it was intended by the parties to 
give, and that it did in fact give, to the 



mortgagees, a fraudulent preference, In vio- 
lation of the bankrupt law; that it was 
intended by the parties to hinder delay and 
defraud creditors; that, to that ena, it was 
withheld from registry and concealed; that 
whilst the instrument was thus concealed, 
Stephens and Blcnnerhassett actively en- 
gaged in obtaining for the mortgagor a false 
and fictitious credit, and in selling and ne- 
gotiating his commercial paper; and that 
the mortgage was therefore rendered invalid 
at common law. 

Nourse, KaufEman & Co. and A. P. Hyde, 
for the Charter Oak Life Ins. Company. 

J. S. Polk (with Monroe, Bisbee & Ball), 
for Hoyt Sherman, assignee. 

Wright, Gatch & Wright and Barcroft, 
Given & Drabelle, for B. F. Allen. 

Before DILLON, Circuit Judge, and LOVE, 
District Judge. 

LOVE, District Judge. It is not our pur- 
pose to decide any question which is not in 
our view necessary to the determination of 
the case, and tlierefore we omit to decide 
the question of the validity of this mort- 
gage under the bankrupt law. The ques- 
tion which we purpose to consider and de- 
cide is whether or not the mortgage in suit 
can, under the facts and circumstances es- 
tablished by the evidence, be sustained as 
against creditors at common law. The par- 
ties to this mortgage have given much con- 
flicting testimony respecting the material 
facts connected with it. Indeed, It seems to 
be a law of nature with them to contradict 
one another. Whatever Allen affirms Ste- 
phens and Blcnnerhassett deny, and what- 
ever Stephens and Blennerhassett affirm Al- 
ien directly controverts. We shall spend no 
time in the vain effort to sift, weigh and Tee- 
oneile their testimony. It must be obvious" 
to any one who has given careful attention 
to the record in this case that no eoiirt 
could safely place, its judgment upon the 
testimony of these witnesses. Their dis- 
regard of truth and of moral obligations is 
so apparent that except where they happen 
to be corroborated we cannot rely upon their 
testimony. Fortunately there is, irrespective 
of their testimony, abundant evidence in the 
record to guide the judgment of the court. 
This evidence is found in the correspondence 
between these parties, and in facts and cir- 
cumstances which can be neither denied nor 
coloured. 

It is absolutely necessai-y to a clear and 
distinct understanding of the reasoning of 
the court which is to follow tliat we should 
state some preliminary facts, having no di- 
rect bearing upon the question which is in- 
our view decisive of the case. 

This coiu-t, in October, 1S68, appointed B. 
F. Allen receiver in the case of Mark How- 
ard V. The City of Davenport and others. 
The possession and control of the timst fund 
which the court placed in his har-ds, con-- 
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sisting principally of 540,000 dollars of the 
1st mortgage bonds of the Kock Island Rail- 
road Co., evidentlj' awakened in the mind of 
Mr. Allen a mania for speculation. He very- 
soon became a great speculator, a great bor- 
rower and a great loser. The catalogue of 
his losses is somewhat startling. He brought 
himself in a very short time to a condition 
of hopeless insolvency. When, after a pro- 
tracted litigation, the court, in the year 1873, 
called for the trust fund in question, the 
bonds were not within Mr. Allen's control. 
He had pledged thera for loans in New York, 
and had lost them. In this emergency he 
resorted to the expedient of purchasing a 
controlling interest in the Cook County Na- 
tional Bank of Chicago. The capital of this 
institution was ?500,000; its deposits about 
$13,000.00. Mr. Allen paid the greater part 
of the money required to purchase his inter- 
est in the bank out of the means of the bank 
itself, and, having the control and manage- 
ment of the institution, he paid out of its 
means and assets the sum of about ?o40,000 
to the receiver fund. This was the first sum 
demanded by the parties controlling that 
fund. There is no doubt that this transac- 
tion reduced the Cook Coxmty Bank to in- 
solvency. From this time forward until its 
final suspension the Cook County Bank, un- 
der Allen's management, struggled for ex- 
istence in a crippled condition. 

The banking house of Allen, Stephens & Co. 
was^established in New York in January, 1872. 
They commenced business without a dollar of 
actual capital, and in fact paid for the fixtures 
and furniture of the house out of their de- 
positors' mone3% Allen was the only person 
of reputed responsibility in the fii-m, and he 
was then, without doubt, in a state of com- 
mercial insolvencj'. The otber members of 
the firm, Stephens and Blemierha.ssett, were 
without means or capital. The exclusive man- 
agement of this New York house was with tlie 
junior members of the firm. They soon se- 
cured large deposits, and. seem to have done 
a prosperous business until the spring and 
summer of 1874. At that time, Stephens and 
Blennerhassett invested the sum of .?400,000 
hi a silver mine in the territoi-y of Utah, eveiy 
dollar of which was lost. This transaction 
brought the firm of Allen, Stephens & Go. to 
insolvency. It is true that Blennerhassett art- 
fully tempted Mr. S. H, White, treasurer of 
the Charter Oak Insurance Co., into this specu- 
lation, by which Mr. White lost of the money 
of that company one-third of the sum of $400,- 
000; so that the actual loss of Allen, Stephens 
& Co. was finally, in round numbers, only 
$266,666- Stephens and B., nevertheless, man- 
aged to keep the firm of Allen, Stephens & Co. 
afloat in a wrecked condition; and in the 
months of October and November, 1874, that 
firm, as they claim, advanced to Allen and the 
Cook County Bank, at his reqiiest, the large 
sums of money which resulted in the debt se- 
cured by the mortgage in question. Tliey un- 
doubtedly, though in fact insolvent, had the 



conti-ol of large sums of money belonging t<> 
their depositors and other creditors. The ne- 
cessity of their situation compelled Stephens 
and Bleimerhassett to sustain Allen and the 
Cook County Bank, because, if either Allen or 
the bank had suspended, the bankruptcy of the 
firm of Allen, Stephens & Co. would inevitably 
have followed, and the Mono-mine transac- 
tion would have been exposed. No one doubts 
or questions the fact at the time of the execxi- 
tion of the mortgage Allen was insolvent. 
Stephens and Blennerhassett both, however, 
deny that they knew of Allen's insolvency. 
Allen testifies that they knew all about his 
financial condition, but Stephens and Blenner- 
hassett swear that thej' believed Allen to be 
perfectly solvent. Whoever attends to the cor- 
respondence between these parties from early 
in October, 1874, when the debt in question 
commenced accumulating, till the 18th day of 
November, when it amounted to the sum of 
$465,476.88, will be astonished at the sworn 
statement of Stephens and Blennerhassett that 
they believed Allen to be perfectly solvent. 

The correspondence in question clearly and 
unmistakeably reveals the financial condition 
of Allen, and Stephens' and Bleunerhassett's 
Itnowledge of it. But, independent of the con- 
clusive evidence furnished by this coiTCspond- 
ence, the very fact that Allen had become in- 
debted to them for advances and overdrafts to 
the amoimt of nearly a half a million, which he 
could not pay or provide for, and which he 
repeatedly acknowledged, his inability to pay 
was most cogent evidence to the minds of 
Stephens and Blennerhassett that Allen was 
in a state of commercial insolvency. The evi- 
dence of Stephens' and Bleunerhassett's knowl- 
edge of Mr. Allen's insolvency when the mort- 
gage was executed, and during the sixty days 
when it was withheld from record, is to our 
mhids absolutely conclusive. We have care- 
fully collected and arranged this evidence, and 
we append it to this opinion in order that, if 
the supreme court shall see fit to determine 
the question of the validity of the mortgage 
under the banki-upt law, the judges of that 
court may find tliis evidence in a convenient 
form, without the necessity' of searching for it, 
as we have done, through the immense record 
which is before us. 

The general conclusions of fact which we 
deduce from the evidence are the following: 
1st. That B. F. Allen was at the time of tlie 
execution of the mortgage insolvent, and that 
Stephens and Blennerhassett had reason to 
know, and did know, the fact of his insolvency. 
2nd. Stephens and Blennerhassett secreted the 
mortgage, and, as a part of their scheme of 
concealment, withheld it from record, with in- 
tent to give B. F. Allen a false and fictitious 
credit, and keep him out of bankruptcy xmtil 
the sixty days should expire within which it 
was necessary, as thej' supposed, to commence 
proceedings in bankruptcy in order to invali- 
date the instrament. 3d. That, during the 60 
days when the mortgage was concealed and 
withheld from record, Stephens and Blenner- 
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liassett activelj- engaged in obtaining creait for 
Allen and the Coot Countj- Bauk, and that, to 
this end, they made false and fraudulent repre- 
sentations, calculated and intended to deceive 
creditors, as to the financial condition of B- F. 
Allen. 4th. That during the same period of 
GO days when the false and fraudulent repre- 
scuGitions were thus made, and when the pa- 
per of Allen was negotiated and sold by Ste- 
phens and B., they knew that Allen was in a 
condition of utter and hopeless insolvency, oth. 
Tha't the creditors of B. F. Allen and the 
Cook County Bank were in fact misled and 
deceived by the concealment of the mortgage, 
and by said false representations, and that 
they did in fact, between the date and record- 
ing of the mortgage, deposit large sums of 
money in Allen's ijrivate bank and in said 
Cook County Bank, and did discount the paper 
of Allen and said bank to a verj' large amount, 
at lihe instance and request of said Stephens 
and Blennerhassett. 

It was argued at the bar that creditors have 
no right, by the settled law of Iowa, to impeach 
a conveyance of real estate upon the giound 
that it has not been recorded. An unrecorded 
deed is void as to purchasers for value with- 
out notice, but It is valid as against the 
claims of creditors. We do not question this 
doeti'ina It is undoubtedly settled law in this 
state. The reason is obvious. The mere fail- 
ure to record a deed is no fraud upon creditors. 
To make a deed void as to creditoi-s, it must 
be shown that it was intended by the parties 
to "hinder, delay, or defraud creditors." Fraud 
is a matter of intention. The mere omission 
to record a deed, in the absence of otlier cir- 
cumstances of fraud, ai'gues no piupose to de- 
fraud creditoi-s. A pai-ty might withhold a 
conveyance from the registry by mere inad- 
vertence, or by negligence, or in consequence 
of some mistake or accident, without any in- 
tention whatever to mislead creditoi-s or prejii^ 
dice tlieu- rights. Nay, a creditor might per- 
haps intentionally withhold a mortgage from 
record, without the imputation of fraud as to 
other creditors. Suppose a ci-editor should 
take a mortgage upon some particular part of 
his debtor's property, believing him to be sol- 
vent and possessed of ample means to satisfy 
all other creditoi-s, and suppose, from an Tm- 
wilUngness to hm-t his debtor's credit, the mort- 
gagee in such case should purposely withhold 
the mortgage from record; no inference would 
thence necessarily arise of an mtention to de- 
fraud other creditors. A creditor may secufe 
himself even though some incidental evil may 
result to others, but he must so exercise his 
own rights as not to inflict wanton, intentional, 
and unnecessary loss upon otlier creditors. He 
may do what is necessary to his own security, 
but he may not do intentionally what may en- 
able his debtor to hinder, delay, and defraud 
other creditors. 

Nothing is better settled in our Jurispru- 
dence than the doctrine that in order to sup- 
port a conveyance against creditors, it must 
be not only for a valuable consideration, but 



bona fide. If it bo made with intent to hin- 
der, delay, and defraud creditors, it is void 
as against them, although there may be in 
the strictest sense a valuable or even an ad- 
equate consideration. Story, Eq. Jur. § 369, 
and the cases there cited. Kerr, Fraud & M. 
p. 200, and the cases cited. A deed not at 
first fraudulent may become so by being con- 
cealed or not pursued if creditors are there- 
by drawn to give credit to the grantor. Hil- 
dreth v. Sands, 2 Johns. Gh. 35; Ferine v. 
Dunn, 3 Johns. Oh. 508. See 1 Buitows, 474; 
Co wp. 434, per Mansfield and Dallas. Holmes 
V. Penney, 3 Kay & J. 99. But let us sup- 
pose that a creditor, knowing his debtor to 
be insolvent, should take a mortgage upon 
all his property-, wherever found, and should, 
with intent to give his debtor a false and 
fictitious credit, keep his mortgage a pro- 
found secret, and withhold it from record 
as a part of his scheme of concealment; 
could such a mortgage be supported against 
injured ei-editors? Certainly the mortgagee 
must in such case be held to intend the nat- 
ural consequences of his own acts, and the 
inevitable result of such a transaction would 
be to give the debtor a false and delusive 
credit^ and mislead other creditors in deal- 
ing with the debtor. But suppose, further,, 
that the mortgage creditor should, during 
the concealment of the mortgage, actually 
aid in obtaining credit for the mortgagor by 
negotiating and selling his paper, and by 
false representations as to the state of his 
property and his financial condition; can 
there be a doubt that a court of equity, at 
least, would set aside such a mortgage in 
favor of creditors misled and injiu'ed by 
the misconduct of the mortgagee? Suppose 
the mortgagees in the present case had, in 
express terms, denied the existence of the 
mortgage to other creditors; would they not 
have been estopped on the ground of fraud 
from afterwards setting it up against them? 
Now, there can surely be no difference in 
concealment, by express denial, of the exist- 
ence of the instrument, and concealment by 
other means intended to produce the same 
efi:ect. 

A fraudulent concealment may be Just as 
effectually accomplished by indirect as by 
direct expressions, by acts as words, by- 
omissions and suppressions as by positive 
contrivances of fraud- And although the 
mere failure of the mortgagee to record his 
deed would not of itself warrant the conclu- 
sion of a fraudulent intention as to other 
creditors, yet it is a most material fact, in 
connection with other circumstances, demon- 
sti-ating such fraudulent intent. Chief Jus- 
tice Denio, in the case of Thompson v. Van 
Vechten, 27 N. Y. 56S, says upon page 582, 
in relation to the effect of a secret mortgage: 
"But it was the apparent and I think the real 
object of the act to prevent the setting up 
of secret mortgages against persons who 
might deal with the mortgagor on the faith 
that his property was not thus incumbered. 
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It is ti'ue the mortgage cannot l)e legally 
iiuestioned until the creditor clothes himself 
with a judgment and execution or with some 
legal process against his property, for cred- 
itors cannot interfere with the property of 
their debtor without process; hut when they 
present themselves with their process, they 
may, I think, go hack to the origin of debt, 
and show, if they can, that when it was con- 
tracted, the incumbrance with which they 
are confronted existed, and was kept secret 
by being withheld from the proper officer." 
A deed not at first fraudulent may become 
so by being concealed, because by the eon- 
(•(>aliiient persons may be induced to give 
credit to the gi-antor. Bump, Fraud. Conv. 
S2; Hildreth v. Sands, 2 Johns. Ch. 35; Hilde- 
buru V. Brown, 17 B, Mon. 779; Worseley 
V. De ilattos, 1 Burrows, 4G7; Hafner v. Ir- 
win, 1 Ired. 490; Thompson v. Yan Yeehten, 
27 N. Y. 568. In the case of Coates v. Ger- 
laeh, 44 Pa. St. 43, ilr. Justice Strong treats 
the concealment and not recording of a deed 
as a badge of fraud as against creditors. 
He says: "There is another aspect of this 
i-ase not at all favorable to the claims of the 
wife. It is that she withheld the deed from 
lier husband, which was dated March 23, 
18.j7, from record until December 2, 1857." 
In asking that a deed void at law (it being 
from her husband) should be sustained in 
equity, she is met with the fact that she 
asserted no right under it, and in fact con- 
cealed its existence, until after the husband 
had contracted the debts against which she 
now asks to set it up. * * * Even if the 
deed was delivered on the day of its date 
the supineness of the wife gave to the hus- 
band a false credit, and equity will not aid 
her at the expense of those who have been 
misled by her laches." In Bank of U. S. v. 
Housman, G Paige, 537, 538, the chancellor 
says that, "whatever niaj' have been the in- 
tention of the parties to the deed the com- 
plainants have actually been deceived and 
defrauded by the grantor's negligence in 
putting their deed on record, and suffering 
The grantor to occupy and use the premises 
as his own, and as if no such conveyance 
liad in fact been made." In Serivenor v. 
Scrivenor, 7 B. Mon. 374, Marshall, C. J., 
says that the deed (being kept from the rec- 
ord) has thus evidently been the means of 
defrauding others, and there is some ground 
to infer that it was originally so intended. 
At any rate, it has, by being so long (six 
years) kept secret and finally put upon the 
records after the grantor had become em- 
barrassed, and without any designation of 
the real cousidei-ation, been made the instru- 
ment of fraud, as against the creditors of 
the grantor." In Hungerford v. Earle, 2 
Tern. 2G1, it is said that "a deed not at first 
fraudulent may afterwards become so by be- 
ing concealed or not pui-sued, by which cred- 
itors are drawn to lend their money." Sands 
V. Hildreth, 14 Johns. 498, was an appeal 
from the opinion of the chancellor cited 2 



Johns. Ch. 53. Silencer, J., after reviewing 
the facts, to wit, that the deed was conceal- 
ed, the vendor remaining in possession as 
the ostensible owner etc., says: "I never 
met with a more marked case of positive, 
actual fraud, and if such a deed, so contam- 
inated, is allowed to stand, there would be 
an end of all upright and honest dealing be- 
tween man and man, and no creditor would 
hereafter stand the least chance of coercing 
any dishonest debtor to pay his debts." The 
foregoing cases are not relied on as par- 
allel in their .facts and circumstances with 
the case before us. We are aware that 
most of them are not cases in point. Our 
quotations from them are intended to exhibit 
the view taken by eminent judges of the 
concealment and non-recording of deeds and 
incumbrances as badges of actual fraud up- 
on creditors, who trust to the grantor in 
ignorance of the existence of such convej'- 
ances. 

That Stephens and Blenuerhassett knew of 
the insolvency of Allen and the Cook Coun- 
ts' Bank is indubitable; that, the personal 
estate of Allen being exhausted, the mort- 
gage covered all his remaining property, is 
unquestionable; that the mortgagees con- 
cealed the mortgage with intent to induce 
others to give Allen and the bank a false 
and delusive credit is cleai'ly proved; and 
that, whilst the mortgage was concealed, 
Stephens and Blenuerhassett resorted to ac- 
tive means to promote a false and delusive 
credit to Allen and the bank, is beyond all 
reasonable doubt." In the first place, Ste- 
phens and Blennerhassett had the strongest 
possible motives to practice this fraud upon 
other creditors. At tlie time when the mort- 
gage was executed, on the ISth day of No- 
vember, 1874, Stephens and Blennerhassett 
knew they had committed most gi'ievous 
wrongs upon their depositors and other cred- 
itors. They had taken 400,000 dollars of 
money which they held upon trust for their 
depositors, and invested it in a speculation 
upon a worthless silver mine, and they had 
actually lost all but one-third of this large 
sum of money. In order to avert the fatal 
consequences to their own character and 
credit, which would inevitably have result- 
ed from the exposure of the Mono-mine trans- 
action of Allen, and the Cook County Bank 
had suspended payment, Stephens and Blen- 
nerhassett had advanced to the Cook Coun- 
ty Bank, as they say, at Allen's instance and 
request, nearly a half million more of the 
money of their creditors and depositors, and 
this without any security whatever. Thus, 
they had taken over seven hundred thou- 
sand dollars out of a concern without capital! 
For a i)art of this sum they obtained securi- 
ty by the mortgage in question. This mort- 
gage was about all they had to show their 
creditors and depositors. They believed, as 
they, have assumed all along, that the mort- 
gage covered property worth more than a mil- 
lion of dollars. If this mortgage should not be 
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sustained, -what ■would StepliensanclBleniier- 
hassett liave to exhibit to tlieir outraged and 
indignant creditors? But in order to sustain 
the mortgage, they well knew that it was in- 
^lispensal)le that the suspension of Allen and 
the hank should he averted until it Tvas too 
late to commence proceedings by which the 
mortgage might be assailed under the bank- 
rupt law. The mortgage was a clear act of 
bankruptcy. There was no doubt that it 
would be held void under that law if it 
sliould be assailed in time. But, after the 
lapse of two months from the execution of 
tlie mortgage, it would be too late, as they 
assumed, to commence proceedings under 
which the mortgage could be impeached. It 
was perfectly evident to Stephens and Bleu- 
nerhassett that the exposure of the mort- 
gage, by placing it upon the record or other- 
wise, would lead to the suspension of Allen 
and the Cook County Bank, and to their own 
suspension; for, with a quarter of a million 
in the Jlono-mine and a half a million in Al- 
len's broken bank, it would have been the 
veriest folly to think of keeping the firm of 
Allen, Stephens & Co. afloat. Hence Ste- 
phens and Blennerhassett had the strongest 
possible motive to conceal the mortgage and 
withhold it from registry. But this was not 
all. SteiJhens and Blennerhassett well knew 
that Allen and the bank were tottering on 
The brink of bankruptcy; even, therefore, if 
the mortgage should be successfully con- 
cealed, Allen and the bank might, and prob- 
iibly would, be compelled to suspend within 
the GO days prescribed by the bankrupt law, 
unless extraordinary measures were taken to 
postpone that catasti'ophe. Hence Stephens 
and Blennerhassett had overruling motives 
impelling them to sustain the credit of the 
bank and Allen, and prevent a suspension 
until the 60-days limitation should expire. 

Let us now see from the evidence how the 
■conduct of these men responded to the mo- 
tives by which they were governed. And 
first as to the concealment of the mortgage. 
It is noticeable that from first to last the 
mortgagees as well as the debtor proceeded 
with the most profound secrecy. They did 
not in the execution of the instrument pur- 
sue tlie usual and ordinary way of such 
transactions. They consulted no counsel. 
Tliey aiiplied to no conveyancer or scrivener 
to prepare a mortgage which was to cover as 
they supposed over a million's worth of 
property, and secure a half million of money. 
Blennerhassett himself obtained from Judge 
iloiTis a form of words which would con- 
vey all of a man's real estate wherever situ- 
ated, without, as he says, mentioning to 
•Tudge iforris any particular mortgage. He 
then wrote the mortgage himself upon a 
sheet of letter paper. Stephens and Blenner- 
hassett had in their possession a full descrip- 
tion of Allen's real estate. Why did they 
not describe it in the mortgage? Blenner- 
hassett's explanation of this circumstance is 
that they were in haste to get seciu-ity, and 
that they had no time to get abstracts of ti- 



tle; just as if abstracts of title were any 
more necessary in xireiiaring a deed with a 
specific than a general description when it 
was then- purpose to take a conveyance of 
"all" the grantor's "real estate of every kind 
and description wherever situated." If it 
had been their puipose to take a conveyance 
of the real estate to which Allen had a good 
title, and none other, there would be some 
sense in Blennerhassett's explanation that 
they had no time to obtain abstracts of title. 
The true explanation of these unusual and 
extraordinary proceedings is to be found in 
the fact that it was the pxu'pose of all the 
parties to the mortgage to keep its execu- 
tion a x>rofound secret, arid to that end it 
was important that they should take neither 
lawyers, conveyancers, nor clerks to their as- 
sistance. If a lawyer or conveyancer had 
been employed to prepare the mortgage, he 
would in all probability have required the 
assistance of clerks in writing a description 
of so large a quantity of land, and the veiy 
magnitude of the conveyance would have 
attracted curiosity and attention. For the 
same reason, if Blennerhassett himself had 
attempted to prepare the instrument with a 
specific description, he would have been com- 
pelled to use tlie hands of his own clerks. 
Every additional person whom they let into 
the secret would have increased the chances 
of disclosure, and therefore the only certain 
way to perfect secrecy was to admit no one 
into their counsels, and call no one to their 
assistance. The mortgage being thus exe- 
cuted, the security and safety of the mortga- 
gees required that 'it should be recorded with 
all reasonable despatch. They were at the 
mercy of the mortgagor so long as the in- 
strument remained unrecorded- He might 
have conveyed at any moment to another 
purchaser. They were under no obligation 
to withhold the mortgage from record. Al- 
len, indeed, testifies that there was an agree- 
ment not to record, but Stephens and Blen- 
nerhassett both swear that there was no 
such agreement or understanding, 

AVhy, then, did Stephens and Blennerhas- 
sett, at their own great peril, and contrary 
to all ordiuaiy usages of business, withhold 
an instrument of such vast importance from 
the registry for a period of two whole 
months? The reason is obvious. They knew 
that the recording of the mortgage in Ohica- 
co and Des Sloines would precipitate the sus- 
pension of Allen's bank, and thus render the 
mortgage security valueless under the bank- 
rupt law. That all these parties were per- 
fectly well aware of the fact that the record- 
ing of the mortgage would result in discred- 
iting Allen and the Cook County Bank is 
apparent from their own evidence: 

"Chicago, 111., Sept. 10, 1874. Friend Blen- 
nerhassett— I have been thinking over the 
idea of having all those assignments of mort- 
gages recorded. I fear very much it will at- 
tract attention. Ton know how quick our 
friends are to notice and take advantage of 
everything that is against us. I want to 
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make the Clmiter Oak safe, and want it 
done to hurt my credit as little as possible. 
With large deposits held at Des Moines and 
here, all depending on my credit, "we can 
easily do more hai-m than all the money we 
could get would do good. Suppose I should 
borrow .$250,000 from tlie Charter Oak, and 
iu so doing damage personal credit with de- 
positoi*s ^oOO.OOO, which you are aware is very 
easy done, our Des Moines banks ha\-ing on 
deposit over .?1,000,000? Now, if the county 
records should show a large and unusual 
transfer of my assets, it would create a dis- 
trust that I fear \i'ould do great damage. 
IlaiTy writes me from Des Moines, and sug- 
gests the same difficulties. I am willing to 
make any kind of assignment, but I think to 
put on the public records in Iowa the amount 
we propose to do, would do more harm than 
good. Allen, Stephens & Co. would be as 
much interested as I. You must bear in 
mind I never have made a mortgage in Iowa. 
All my property is clear. That the records 
are all full of mortgages and deeds in my fa- 
vor. Xow. I want you to see Mr. "White. Tell 
him the situation, and see if you and he can 
not devise some other way than to have as- 
signments go on recor<l. What do you hear 
from Mono? Please give tliis your immedi- 
ate attention, and much oblige. Yours, truly, 
B. F. Allen." 

;Mr. vStephens, in his testimony (plaintiffs' 
record, p. G89), says: "I knew that if the in- 
strument (mortgage in suit) was recorded it 
would be very likely to possibly discredit Mr. 
Allen and the Cook County Bank. In fact 
he (Allen) stated w^ith reference to other 
mortgages and other records, both vei'bally 
and in correspondence, that such a thing 
would have that effect.** &c. 

Defendants' record, 7i0: "Int. 1615. State 
where, if yoii know, the writing set out as 
Exhibit No. 1 to your deposition was record- 
ed. Ans. The first time it was recorded was 
on the 19th day of .Tanuaiy, 1875. Int. 161G. 
State why it was not recorded before that 
time. Ans. The i-eason why it was not re- 
corded before that time w^as, it was agreed 
when I signed it that it should not be re- 
corded unless the Cook County Bank and 
myself failed, and then not unless I consent- 
ed to it. The object of such agreement was 
to conceal the instrument from the public, 
so as not to injure my credit or the credit of 
tlie Cook County Bank. This whole matter 
was discussed and settled on the 17th of No- 
vember. The only object of recording it at 
all, as I understood it, was to help force a 
settlement with my creditors." 

ilr. Stephens testifies on this subject (plain- 
tiffs' record, G84): "Int. 550. Why was it 
(the mortgage) not placed on record at the 
time it was made? Ans. Well, that was an 
affair of oui's. We did not choose to place it 
on record. Int. 557. Why didn't you choose 
to place it on record? Ans. In the first place 
we supposed, or I supposed, speaking for 
m3''self, that we should really never have to 
avail oui'selves, might never have to avail 



ourselves, of the mortgage; and, in the sec- 
ond place, to have done so would have been 
to discredit Mr. Allen. In fact, he had stat- 
ed that any mortgage put on record against 
him would discredit him. We had no agree- 
ment on the subject. Int. 559. What do you 
mean by discrediting Mr. Allen? Ans. Mr. 
Allen was a banker in Des Moines, receiving 
large deposits from other people. He was 
supposed to own a vei-y large amount of I'cal 
estate, and I presume he thought if the mort- 
gage was recorded against him, it might dis- 
credit him there and elsewhere. Int. 560_ 
Was anything said about keeping the matter 
from the public? Ans. Nothing." 

Again, on page GS9, plaintiffs' record, Mr. 
Stephens says: "* * * I knew that, if re- 
corded (the mortgage), it would be veiy like- 
ly to possibly discredit ilr. Allen and the- 
Cook County Bank. In fact, he stated, iu 
reference to other mortgages and other rec- 
ords, both verbally and in eoiTespondeuce,^ 
that such a thing would have that effect, 
and to have recorded it then did seem as if it 
would risk precipitating the very thing whicli 
we had been trying so hard to aid in avert- 
ing.— that is, the suspension of the Cook 
Coiuity Bank. And again, with the same 
knowledge of human nature, I thought that if 
the Cook Co. Bank, should suspend, it might 
ini-olve the suspension of Mr. Allen's Des 
Moines house, and that complications miglit 
arise, which it would be very dosiiuble to 
avoid. Int. 651. Did the matter or question 
of affecting Mr. Allen's credit in any way as 
a banker in Des Moines, Iowa, have any- 
thing to do with keeping the mortgage from 
the record? Ans- Nothing was said about 
any such thing, but I knew perfectly, if it 
Avere put on record, it would probably affect 
his credit, and cause deposits to be drawn; 
but nothing was said. Int. 652. Did Mr. Al- 
len make any request of you to keep that 
mortgage from the record? Ans. No, sir; he- 
did not." 

Further evidence of the profound secrecy 
observed by mortgagees is found in the fact 
that the.v placed the mortgage in a sealed 
package, which they delivered to then* agent. 
Denman, keeping him in total ignoi*ance of 
its contents, with instnietions to go with the- 
package, unopened, to Chicago, and there 
await telegraphic orders. It seems that they 
kept this agent, witli his secret package, at 
Chicago, at considerable expense, from about 
the 30th day of November till the 19th day 
of January, 1875, when he was instructed to- 
open his package, and record the mortgage- 
Thus it appears that they withheld the mort- 
gage from record, and kept it a secret from 
creditors, just two months and one day, — the- 
precise time necessaiy, as they assumed, to- 
defeat all proceedings to invalidate it under 
the bankrupt law. That such a coincidence- 
was purely accidental is in the highest de- 
gree ■ improbable. 

But this is not all. While the mortgage- 
was thus kept from record and secreted, 
Stephens and Blennerhassett, in a letter to- 
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Dim, Barlow & Co., mercantile agents of New 
York (wliich letter will be more fully set 
forth hereafter), represented that neither Al- 
len nor themselves had made any losses; that 
Allen's property was, to the hest of their 
knowledge, undiminished; that tliey had a 
copy of his Iowa real estate, and that it 
was a vast property. These false represen- 
tations to one of the largest mercantile agen- 
cies iu the countiy amounted to as com- 
plete a suppression of the truth respecting 
the existence of the mortgage, as if the mort- 
gagees had, in direct terms, denied its exist- 
once, in order to mislead creditors. 

But it is said as evidence that the mort- 
gage was not secreted; that it was shown to 
S. H. "White, S. Y. White, James Tryon, 0. H. 
Shreiver, Geo. F. Baker, and Geo. E. Coe. 
Now Geo. B. Coe swears that, to the best of 
his knowledge, he did not hear of the mort- 
gage until after the failure of the Cook Coun- 
ty Bank. It is clear from the testimony of 
0. H. Shreiver and Geo. F. Baker that they 
never heard of or saw the mortgage involved 
in this suit till after the suspension of the 
Cook County Bank. They both say this in 
their testimony in chief. 

James Tiyon was the confidential clerk of 
Stephens and Blennerhassett. They sum- 
moned him from Hartford to do the service 
which they had committed to Denman. He 
came after Denman had been despatched on 
that business, and, in explanation of the 
fact, Stephens or Blennerhassett, or both of 
them, told him that Denman had been sent 
to Chicago, and had received instructions to 
record a paper from Mr. Allen, which would 
protect them for ,advauces to the Cook 
Countj- Bank. Neither Stephens nor Blen- 
nerhassett showed him any mortgage, or any 
copy of a mortgage, nor did he know that 
the word "mortgage" was used. This took 
place on the 30th November, 1S74. S. V. 
White Avas the intimate and confidential 
friend of Allen and of Stephens and Blen- 
nerhassett He testifies, on his cross-exam- 
ination, that he never saw the original mort- 
gage, and that no copy was ever shown to 
him until after the failure of the bank. They 
told him in December, 1S74, that tliey had a 
mortgage on Allen's property to secure their 
advances. Stephens and Blennerhassett 
might, with reasonable safety, have com- 
municated their secret to these two confi- 
dential friends in the month of December, 
1874. S. H. White was the only pei-son who 
had early and definite information from Ste- 
phens and Blennerhassett of the existence 
of the mortgage in question. He testifies 
that the obligations of the Charter Oak In- 
surance Company, of which he was treas- 
urer, were out for the benefit of the firm of 
Allen, Stephens & Co. to a very large 
amount, and it seemed as though Allen, 
Stephens & Co. were desiring veiy large 
sums of money, and he expressed some anx- 
ietj' to Blennerhassett concerning their se- 
curity, whereupon Blennerhassett showed 



him the blanket mortgage, and told him he 
should have this security, in addition to all 
the i-ost, if necessary. It is perfectly clear 
that S. H. White had the same interest in 
keeping the mortgage secret that possessed 
the minds of Stephens and Blennerhassett. 
They promised that he should have it as 
security, but he had reason to know that 
it would be rendered worthless as a security 
If, by the fact of its exposure, it should be 
assailed under the bankiiipt law. Moreover, 
it was apparent to the sagacious Mr. White 
that the revelation of the existence of this 
wholesale mortgage would bring about a sus- 
pension of Allen and his bants^ and of Allen, 
Stephens & Co., in which event White's 
abuse of trust in the matter of the Mono- 
mine investment and the sale of the Charter 
Oak paper to prop up his tottering confed- 
erates, would be laid open to the gaze of 
men. This was a consummation not devout- 
ly to be wished by Mr. White. But, assum- 
ing that Stephens and Blennerhassett did 
communicate the fact of the existence of the 
mortgage to three confidential parties. What 
of it? Does that prove that the mortgage 
was not secreted? Of the whole business 
world of New York, Chicago, and Iowa, not 
a living soul has been produced who ever 
heard of the mortgage until after the failure 
of the mortgagor, except the three individu- 
als above named. "\^''hat better evidence 
than this could possibly be adduced of the 
profound secrecy with which a mortgage of 
such importance was concealed from the 
business world? It is evident that, during 
the 60 days intervening between the execu- 
tion of the mortgage and the failure of Allen 
and his banks, Stephens and Blennerhassett 
had a double game to play. It was necessary 
to the safetj-- of their security tliat tliey 
should not only conceal the mortgage, but 
sustain the sinking credit of Allen and his 
banks. They all stood upon the brink of 
bankruptcy. The publication of the mort- 
gage would have precipitated their suspen- 
sion. But, even if the mortgage was con- 
cealed, there was imminent danger of a sus- 
pension. This would have led to proceedings 
in banltruptcy, and the consequent invalida- 
tion of the mortgage securitj'. Hence, wo 
find Stephens and Blennerhassett, during the 
60 days, making active and most sti'enuous 
efforts to sustain the credit of Allen and his 
banks. Their efforts indeed -to this end were 
most extraordinaiT. To obtain the large 
sums of money required for that purpose, 
Stephens and Blennerhassett, while secreting 
the mortgage, and concealing the impending 
bankruptcy of Allen and his banks, nego- 
tiated and sold the paper of Allen and the 
Cook County Bank, to a veiy large amount, 
to various moneyed men and institutions, 
whose confidence they seemed to possess. 
And, in order to accomplish their pui-pose, 
they (S. and B.) did not scruple, in some in- 
stances, to make false and fraudulent repre- 
sentations concerning Allen's property and 
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liuaneial condition. It is perhaps impossible 
to state aecuratel.v from the evi'.lencv' the 
amount of commercial paper belonglns to 
Allen and the Cook Countj- Bank sold, and hy- 
pothecated by Stephens and B. durini? tlie 
(JO days; but it is certain tliat the amount 
was very large, running up to hundreds of 
tliousands, of which veiT considerable sums 
remain to this day unpaid. 

It is impossible to state the evidence of 
these fraudulent transactions in detail with- 
in the limits of this opinion. We have col- 
lected and arranged this evidence with read- 
ing the testimony of one or two witnesses 
and referring to the rest. On the 20tli of 
November, 1874, t^svo days after the execu- 
tion of this mortgage, Allen, Stephens & 
Co. sold notes made by B. F. Murphy & Co., 
of which firm Mr. Allen was the only respon- 
sible partner, which notes irere endorsed by 
the Cook County National Bank, and are 
now proved against the Cook County Na- 
tional Bank and B. F. Allen's estate, to the 
Webster Bank of Boston, for $10,000. And 
on the 28th of November, 1874, they sold the 
.same bank, or to William F. AVeld, a like 
note for .^o.OOO. And again, on the 2Sth of 
November, 1874, a like note foi- ,^5,000. and 
on the same day they sold to W. F. Weld, 
of Boston, a note endorsed by the Cook Coun- 
ty National Bank, made by H. C. Nutt & 
Co., for $5,000- On the 30th of November, 
1874, they sold a like note, made by B. F. 
ilurphy, endorsed by the Cook County Na- 
tional Bank to the First National Bank of 
Westfield, Mass.. for §5,000. On December 
1. 1874. they sold a like note, so made and 
endorsed, to S. P. Burt of Falmouth, Mass., 
foi- $5,000. On the 2nd of December, 1874, 
they sold to the National Webster Bank of 
Boston, notes made by H. C. Nutt & Co., 
endorsed by the Cook County National Bank, 
for $10,000. On the 2d of December, a like 
note made by B. F. Murjjhy & Co.. so en- 
doi-sed to the Webster National Bank of 
Boston, for $10,000. On the 7th of Decem- 
ber, 1874. they sold a like note of B. F. Mur- 
phy, so endorsed to the First National Bank 
of Morrisville, New York, for $5,000, and 
also a note made by Nutt & Co., endorsed by 
the Cook County National Bank to said First 
National Bank of Morrisville, for $5,000. On 
the 24tli of December, 1874. they sold a like 
note n»ade by B. F. Murphy, and so en- 
dorsed, for $5,000. Making a total of notes 
so sold and all unpaid to this day of $70,000. 

L,. D. Dana says: "Am cashier of the First 
National Bank of Morrisville, New York. 
On the 4th of December. 1874, I bought for 
our bank a note made by B. F. Muii)hy & Co. 
for $5,000 on four months' time. I bought it 
of Allen, Stephens & Co. of New York. We 
bought it relj'ing upon the rating of B. F. 
Allen & Co., A+Al, the rating being in the 
letter sent to us by Allen, Stephens & Co., re- 
questing us to purchase this paper. This pa- 
per has never been paid. If we had known 
of the mortgage in question, we should not 



have bought the paper. This paper was en- 
dorsed by the Cook County National Bank." 
Dft. 1409: Cutler Lafliin says: "I am presi- 
dent of the First National Bank of "NA'estfield, 
Mass. On the 1st day of December, 1874, 
our bank purchased of Allen, Stephens & Co. 
of New York a piece of paper for $5,000, made 
by B. F. Murphy & Co. and endorsed by the 
Cook Countj' National Bank. ^Ve were in- 
duced to purchase this paper by representa- 
tions made to us in a circular from Allen, 
Stephens & Co. If I had known of the mort- 
gage in question, or any mortgage for a very 
large amount made by 3Ir. Allen, I sh )uld 
not have purchased such paper." Dft. 1417: 
William Keith says; "I am president of the 
Franklin Countj' National Bank of Green- 
field, Mass. On the 25 of November, 1874, 
we purchased of Allen, Stephens & Co. a 
piece of paper of the amount of $5,000, made 
by B. F. ilurphy & Co., and endorsed by the 
Cook County National Bank of Chicago. We 
bought it uijon the streugtli of a circular and 
the commercial report of the makers of the 
paper, as found in Dun, Barlow & Co.'s 
Agency. If we had known that Mr. Allen 
had given any such real estate in any way 
for any very large amount, we would not 
have purchased this paper. No. part of it 
was ever -paid." Dft. 16G3: William F. Weld 
says: "I reside in Boston. I purchased $15,- 
000 of paper ^nade by B. F. Murphj' & Co., 
and $5,000 made by H. C. Nutt & Co., about 
the 1st of December, 1874, of Allen, Stephens 
& Co. None of it has ever been paid. Be- 
fore piirchasing it, I examined the commer- 
cial agencies, and found H. 0. Nutt & Co. 
and B. F. Murphy & Go. set out A+Al. This 
paper was endorsed by the Cook Countj' Na- 
tional Bank. I should not have boxight this 
paper if I had known of such a mortgage." 
Dft. 1070: Edward P. Hall, says: "I was 
cashier of the Webster National Bank of 
Boston in 1874. Our bank purchased $5,000 
of paper made by B. F. Murphy & Co. of 
Chicago, and endorsed by the Cook County 
National Bank. We purchased it of Allen, 
Steiihens & Co. on the 27th of November, 
1874. We examined the rating of B. F. Mur- 
phy & Co. before purchasing it, and found 
that it stood A+Al. This paper has not been 
paid. If we had known of such a mortgage 
as the one in question, we should not have 
purchased this paper; or if we had known 
that the Cook County Bank was indebted to 
other parties for more than its capital stock, 
we should not have purchased it." Plf. 1252: 
On the 6th of January, 1875, Stephens and 
Blennerhassett borrowed of the Americaii 
Exchange National Bank of New York $100,- 
000, and placed there as security for it $159,- 
000 of Cook County National Bank paper, out 
of which only about $40,000 has been paid, 
leaving still due to that bank from Cook 
County Bank about $60,000. The unpaid pa- 
per was mostly made by B. F. Murphj' & Co., 
A. T. Andrews & Co.. and H. M. Bush & Co., 
in all of which concerns B. F. Allen i^'as the 
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Ijriucipal partner, and upon vs'liose credit the 
paper was taken, leaving ilr. Allen still in- 
debted to tlie American Exchange National 
Bank, as a maker of said paper, to the amount 
of over $60,000. On the 30th of December, 
1ST4, Allen, Stephens & Co. borrowed of the 
Dry Goods Bank in Xew York .?30,000, se- 
cured by paper as follows (PIf. 102-i, 1025): 
B. F. Murphy & Co., $25,500, J. & T. B. 
Sehlssler, ?2o,000, H. 0. Nutt & Co., .?10,000; 
which paper was all endorsed by the Cook 
County National Bank, anu no portion of the 
B. F. Murphy and H. 0. Nutt paper has been 
paid, and about 50 per cent, only has been 
paid upon the J. & T. B. Schis.sler paper. 
Here, then, is now a debt against B. F. Allen 
of over $40,000, and a debt against the Cook 
County National Bank of the same amount. 
Plf. 1027: On the 19th of November, 1874, 
Allen, Stephens & Co, bon-owed from the Con- 
tinental National Bank of Ncav York $125,- 
000, secured by paper, $80,000 only of which 
has been paid, leaving $45,000 and interest 
still due said bank. The paper still held by 
this bank was made by J. & T. B. Sehissler, 
B. F. :siurphy & Co., T. S. Dobbins, and H. 
O. Nutt & Co., all endorsed by the Cook Coun- 
ty National Bank, and in about half of which 
Allen was a partner in the firm of makers of 
said papers, and his estate is still liable to 
said Continental National Bank for about 
$20,000 and the Cook County Bank for about 
S40.000. 

Stephens and Blennerhassett knew of the 
indebtedness of iSIr. Allen and of the Cook 
Countj' Bank to the New York State Loan 
and Trust Co., and aided in procuring tlie dis- 
counts and loans, all of which was con- 
tracted while this mortgage Ti'as being con- 
cealed; and there is still due the Trust Co. 
from the Cook County National Bank about 
$100,000, at least half of which Mr. Allen is 
pers^ .ally liable upon, TVith relation to this, 
Mr. Hubbard and Mr. Smythe of that de- 
funct institution testify as follows (Dft. 1575): 
Hem*y J. Hxibbard says: "I was secretary 
of the New York State Loan and Trust Co. 
in 1874 and 1875. At the time the Cook 
County Bank suspended, the Trust Company 
had under discount about $95,000 commercial 
paper endorsed by the Cook County National 
Bank. It was discounted during November 
and December, 1874. On the 19th of November 
the Trust Co. loaned to the Cook County Na- 
tional Bank $25,000, and on the 29th day of 
December, 1874, it loaned it another $25,000; 
About $20,000 has been paid upon tliese two 
call loans, and about $30,000 of the $95,000 
in paper has been paid. The Cook County 
National Bank also owed the Trust Co. about 
$5,0b0 in overdiufts. The present indebted- 
ness of the Cook County National Bank to 
the New York State Loan is $95,000 and in- 
terest. Blennerhassett made the applications 
to the Trust Co. for these discounts." Dft. 
1599: Henry A. Smythe says: "I was presi- 
dent of the New York Loan and Trust Co, in 
1874 and 1875. The Cook County National 



Bank owes the New York Loan and Trust 
Co. now about ,$100,000. Mr. Allen had the 
reputation, in the fall of 1S74, of being a 
large real-estate owner. My opinion of his 
wealth was strengthened by what Mr. Blen- 
ueihassett had siiid to me, Mr, Blennerhas- 
sett urged me to take this paper on account 
of the necessity of Mr. Allen and the Cook 
County National Bank. Mr. Allen was per- 
sonally holden on a large amount of this in- 
debtedness. If I had known that the Cook 
County National Bank owed the full amount 
of its capital stock, I should not have loaned 
it any money, or discounted any paper for it. 
If I had known in December or November, 
1874, that Allen had given a mortgage like 
the one in suit, I should not have discounted 
any paper for the Cook Countj' National 
Bank, or loaned it money, nor shoiild we have 
loaned Mr. Allen any money, or discounted 
any money for him. Since the failure of 
the Cook County National Bank, the Trust 
Co. has been wound up, and its stock has 
very miTch depreciated." 

There is also a large amount of money 
still due the Nassau Bank of New York, aiid 
the Tradesman's National Bank, and the 
Chemical National Bank, and the Central 
National Bank. These various parties, 
through their officers, have testified (Dft. 
1436): T\'. A. AMieelocIc says: "I am presi- 
dent of the Central National Bank of New 
York, and was in 1874. I am acquainted 
with W. A. Stephens and H. Blennerhassett. 
On tlie 29tli day of December, 1874, the Cook 
County National Bank opened an account 
with the Central National. On that day we 
discounted $04,000 for the Cook County Na- 
tional Bank in paper at 7 per cent, per an- 
num." Deft 1438: "It was undei-stood that, 
under no circumstances, should their bal- 
ance be drawn down below $20,000. The 
notes that we discounted were all endorsed 
by the Cook County National Bank, by Al- 
len, Stephens & Co., agents. I was inform- 
ed that B. F. Allen was a partner in the 
firms of B. F. Murphy & Co., A. T. Andrews 
& Co., and H. 0. Nutt Si Co. I discounted 
paper for these three firms on the strength 
of Mr. Allen's reputed wealth. The Cook 
County National Bank drew a draft on us. 
dated 29th of December, 1874, in favor of 
Allen, Stephens & Co. for ,$25,000. Also, one 
dated December 31, 1874, in favor Allen, 
Stephens & Co. for $39,000, They were both 
paid by us on the 2d day of .January, 1875. 
Both of tliem were endorsed by Allen, Ste- 
phens & Co. About 10 or 15 minutes before 
the intelligence came to us that the Cook. 
County National Bank had failed, a draft 
for $20,000 was presented to us for payment. 
It came from the banking house of Allen, 
Stephens & Co. The draft was payable t& 
S. V. White. Another reason why I did not 
pay it was because it was nominally drawn 
in Chicago, dated three or four days back. 
The ink was scarcely dry on the face of the 
draft, which I noticed particularly. The 
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amount now dwe the Central Bank from the 
Cook County National Bank is §29,600 on 
accoimt of thesp notes discounted hy us, 
^vhich "sver<» not f?ood. I had no knowledge 
at tins time that Allen, Stephens & Co. 
claimed that the Cook County National Bank 
owed them. Neither had I any knowledge 
of the mortgage in question. If I had known 
of such a mortgage, I should not have dis- 
counted one dollar of that paper. I consult- 
ed Dun, Barlow & Co.'s Agency before dis- 
counting this paper, and I learned from 
them that Alien was a partner of both-nam- 
ed firms. I got the ratings of B. G. Slurphy 
& Co., A. T. Andrews & Co., H. C. Nutt & 
Co., and B. F, Allen, from Dun, Barlow & 
Co. before I discounted this paper; found 
cliat Allen was rated A+Al." Deft. 1451: 
Francis M. Harris says: "I am president of 
the Nassau Bank of New York. At the time 
the Cook County National Bank failed, we 
iiad imder discount for it notes amotmting 
to'$2(>,f;08, and none of that paper has since 
been paid. There were three notes made by 
B. F. Murphy of .?5,000 each. The Cook 
County Banlc also owed us §33,431.32 for col- 
lections made through our bank in the 
month of January, 1875. On the 7th of .Jan- 
uary, lS7o, we received a draft from the 
Cook County National Bank for .513,176.19, 
drawn on the American Exchange National 
Bank, wliich was never paid. We are sub- 
scribers to the commercial agencies in New 
York. AVe know nothing of any pretended 
mortgage like the one in question. If we 
liad known of it, we should not have; dis- 
counted this paper for tlie Cook County 
National Bank, nor should we have sent our 
<;ollections to it. The paper was all endors- 
ed by the Cook County National Bank. If 
we had known that the Cook County Na- 
tional Bank was indebted for more than its 
capital stock, we should not have discounted 
this paper. I should have been suspicious 
of the Cook County Bank, if I had known it 
drew its drafts on the American Exchange 
Bank, where it had no funds, and that the 
drafts were taken up by Allen, Stephens & 
Co." Deft. 1404: Anthony Halsey says: 
"Am cashier of the Ti-adesmen's National 
Bank of New York. When the Cook Coun- 
ty National Bank suspended, it had about 
.SlOjOOO of our money, which it had collected 
for us durinsr the early part of -Tanuary, 
1875. We did not know that Allen, Stei>hens 
«& Co. claimed the Cook County National 
I'ank owed It four or five thousand dollars; 
neither did we know of any such moitgage 
as the one in question. If we had known 
of such a mortgage, we should not have sent 
our collections to the Cook County Bank, un- 
der any circumstances." Deft. 1514: George 
H. Williams saj's: "I am cashier of the 
Chemical National Bank of New York. The 
Cook County National Bank kept an account 
with us some time in October or November, 
1S74. I became distrustful of the Cook 
County National Bank, and stopped dis- 



counting for them. We were watchful of 
them, to prevent them overdrawing. They 
did in October or November, because they 
were pressing us for discounts, and seemed 
to be very short, and I heard something to 
their discredit in relation to their business 
in Chicago. Their overdrafts were some- 
times made good at our bank by Allen, Ste- 
phens 6c Co. They told us to send dowu to 
their bank when the Cook County overdrew. 
We would not permit such a course as that 
to continue. We did not countenance kiting 
in that way. We made a discoimt for the 
Cook County December 30, 1874, of about 
$14,000. The paper we tliseounted was en- 
dorsed by the Cook County National Bank. 
AVe ceased sending it collections in Chicago 
about November 1, 1874. The Cook County 
Bank now owes us §4.330, besides a note en- 
dorsed by it to secure §731. Jlr. Stephens 
represented to me that Jlr. Allen was a man 
of large property. I knew nothing about 
the mortgage or pretended mortgage in ques- 
tion on Mr. Allen's property,— never lieard 
of such a transaction until after the failure. 
If I had known it in December. 1874, I 
should not have made discount to them of 
§14,000, or If I had known that Allen, Stephens 
& Co. claimed to be creditors of the Cook 
Coiinty National Bank for upward of S500,- 
000, I should not have made the discount. 
If I had known of such a state of things, I 
should not have trusted the Cook County 
National Bank, under any circumstances, 
with any collections or any funds belonging 
to our banlv. I did not know that the Coolc 
County National Bank drew large amounts 
of drafts on the American Exchange Nation 
al Banlc, where they bad no funds, and that 
said drafts were taken up by Allen, Stephens 
& Co. This is not a customary or regular 
course of banking. Sitch course, in my opin- 
ion, if Ivnown, would create suspicion of the 
credibility of the bank drawing the drafts. 
Kiting always excites suspicion, and that 
would look as though they were in a desper- 
ate condition. During my experiences as a 
banker, I have never known of any such 
course as that continued by any responsible 
and sound bank during the perod of a cou- 
ple of months at a time. We would not i)er- 
mit any correspondents in the country or 
other cities to draw drafts upon us at tw<j 
months, at the rate of fifty or seventy thou- 
sand dollars a day, when tliey had no funds 
with which to pay them. We are subscribers 
of Dun, Barlow & Co.'s Agency, and fre- 
quently consult it, when paper is offered for 
discount. Stephens repeatedly represented 
to me, on a number of occasions, that ^Ir, 
Allen was a very rich man, ■ and that the 
Cook County National Bank was perfectly 
good." 

It will be seen that these witnesses testify 
that, if they had known of the existence of 
the mortgage, they would not have parted 
with their money upon the paper of Allen 
and the Cook County Bank, and certainly 
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this is most reasonable; for tlie mortgage, 
if linown, would have disclosed the fact, uot 
only that AUou's ■whole property was incum- 
bered for a vast sum, but that the Cook 
County Baiik was indebted to a single house 
In a sum larger than its whole capital, and 
from this it would have been evident to the 
minds of all financial men that^ both Allen 
and the bank were insolvent, since they were 
not in a condition to pay their commercial 
paper in the usual and ordinary course of 
business. 

It appears by the evidence that a very gen- 
eral custom exists with' banks and mouej'ed 
men to consult the mercantile agencies for the 
financial stanamg of those with whom they 
have negotiations for loans and discounts. 
Stephens and Blennerhassett in Jaimary, 1872, 
caused the rating of B. F. Allen to be made 
by Dun, Barlow & Co., commercial agents, up- 
on the following statement made by Stephens 
that Allen, the senior partner, was a bank- 
er in Des Moines, Iowa, and was worth about 
two millions of dollars, and that himself and 
the junior partner, Blennerhassett, had means, 
but that it was not considered necessary to 
state tlie amount, as their capital would be 
ample for any requirement of their business. 
Upon this statement the finn was rated A+Al, 
meaning that the firm was worth over a mil- 
lion, and had unlimited credit. It was upon 
this estimate of Allen's wealth that all the 
firms of which he was a member were rated 
A+Al. None of the other members of the 
firms of Allen, Stephens & Co., Murphy & 
Co., Nutt & Co., and Andrews & Co. were men 
of any means worth considering. Did Stephens 
loiow, or have reason to know, in January, 
1872, that Allen was worth two millions and 
that his credit was unlimited. If he did not 
loiow what he thus caused to be held out as 
ti-uth to the financial world, he was guilty of 
fraud. But, certain it is, that from and after 
the takmg of tlie mortgage on the ISth day ot 
November, 1874, Stephens and B. did know 
that Allen was not worth two millions, and 
that his credit was not unlimited; yet they not 
only permitted this statement to stand upon 
the boolis of Dun, Barlow & Co., but they 
made false and fraudulent representations to 
the same purpose, in order to efifeet loans and 
discounts upon Allen's credit. 

It will be noticed that Mr. Dana, cashier of 
1st National Bank of Moirisville, N.T., testifies 
that on the 4tli daj^- of December, 1874, he pur- 
chased .?5,000 of B. F, Murphy & Co.'s paper 
on four months' time from Allen, Stephens & 
Co., relying upon the rating of B. F. Muiphy 
& Go. of A+Al, the rating being in the letters 
sent them by Allen, Stephens & Co., request- 
ing them to purchase the paper. Mr. Weld, 
of Boston, testifies that he purchased- $15,000 
of paper made by B. F. Murphy & Co., and 
five thousand of H. G. Nutt & Co., about the 
1st of December, 1874, of Allen, Stephens & 
Co., none of which has been paid. He fur- 
ther says tliat he exataiued the rating of B. 
F. Murphy & Go. before purchasing, and found 



it to be A+Al, and that he saw correspondence 
of Allen, Stephens & Co. about this paper, and 
they rated Allen as A+Al. This paper was in- 
dorsed by the Cook Couutj- Bank. Edward 
P. Hall, cashier of the AVebster National Bank 
of Boston, testified that he purchased ?5,000 
of the paper of tlie firm of B. F. Murphy & 
Co. from Allen, Stephens & Co. on 27th Nov., 
1874. This paper was endorsed by the Cook 
Coimty Bank. Before purchasing tliis paper, 
witness examined the rating of B. F. Murphy 
& Co., and found it A+Al. On the 25th day 
of Nov., 1S74, air. Keith, president of the 
Franklm County National Bank, Greenfield, 
Mass., purchased from A., S. & Co. $3,000 of 
ilurphy & Co.'s paper, eiidorsed by the Cook 
County Bank, upon the strength of a circular 
and commercial report of Dun, Barlow & Co.'s 
Mercantile Agency. 

Mr. Wheelock, president of the Central Na- 
tional Bank of New York, testifies that, be- 
tween the 29th day of November and Decem- 
ber 31st, 1874, his bank discounted a large 
amount of the paper of the Cook County Banli, 

B. F. Murphy & Co., A. T. Andrews & Co., 
and^H. 0. Nutt & Co., aU through Allen, Ste- 
phens & Co. He says: "I was informed that B. 
F. Allen was a partner in the firms of B, F. 
Murphy & Co., A. T. Andrews •& Co., and H. 

C. Nutt «& Co. I- discoimted paper of these 
firms on the strength of B. F. Allen's reputed 
wealth. I got the ratings of B. F. Murphy & 
Co., A, T. Andrews & Co., & H. C. Nutt & 
Co., & B. F. Allen from Dun, Barlow & Co. 
before I discounted this paper. Found that of 
Allen to be rated A+Al." But this is not all. 
In the wmter of 1874 & 5, reports injurious to 
the credit of Allen getting abroad, the follow- 
ing correspondence occurred between Dun, 
Barlow & Co. and Allen, Stephens & Co., the 
letter of A., S. & Co. being written by Blenner- 
hassett: "The Mercantile Agency. Dun, Bar- 
low & Co. New York, .Tan. 9th, 1875. Messrs. 
Allen, Stephens & Co., i'o Pine Sti'eet— Deai 
Sirs: Our rating of yom* house, A+Al, has 
caused so much criticism, and had been so 
generally reduced by parties whose opinion we 
value, that we hardly know how to continue it 
without some better evidence than we now 
possess.* Our book goes to press on Tuesday 
morning, and we are loth to let the rating re- 
main, and still more loth to take it down. It 
might help us to a conclusion if one of your 
firm would so far favor us as to call upon our 
Mr. Wiman on Monday morning on his way 
down town. Vt'e are, Avith m\ieh esteem, re- 
spectfully yours, Dun, Barlow &. Go," In reply 
to which Mr. Blennerhassett, for tlic firm of 
AUen, Stephens & Co., wrote the following let- 
ter, to-wit: "Uth .TanuaiT, 1^5. Messrs. Dun, 
Barlow^ & Co.— Dear Sirs: We have to thank 
you for yoiu* very considerate letter of the 
9th, and to assure you that whatever you deem 
best will seem to us to have been done kindly 
in consequence thereof. Our credit as a house 
of 'a million or over' responsibility, we know 
no reason to change in. We have made no 
losses, neither do we think Mr. AUen has. 
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We do not speculate. Mr. Allen's propertj' is, 
to the lie.st of our kuowletlge, imcliminisbed. 
"We have a oopy of his Iowa real estate, and 
it. is a vast property. Yon know, doubtless, 
that ilr. Allen lives AVest, and that he is not 
here for us to ask him any question. "We sup- 
Ijose him to be fl'orth some millions, but have 
never asked him to state his wealth. We do 
not ask 'credit' as a rule, and our title to 'un- 
limited credit' you must .iudge of. A some- 
what malicious effort has been made, we fear, 
to injure the Cook Co. Nat B'k of Chicago, 
of which Mr, Allen is president. We think all 
reports about \is originate fi'om this source. 
The American Exchange B'k, Geo. S. Coe, 
Pres., know somewhat of us and our business. 
We never refer to any one, but we mention the 
fact Of coiu'se it will be veiy painful to us 
to have an appearance of diminished credit. 
With i-egards, we are v. traly, Allen, Stephens 
& Co." On the 12th day of JanuaiT, 1875, 
Messrs. Dun, Barlow & Co., in reply to this 
letter, write; "The ilerca utile Agency, Dun, 
Barlow & Co. N. Y., Jan'y 12, 187o, Messi'S. 
Allen, Stephens & Co.— Dear Sirs: We are 
much indebted to you for your frank and full 
favor of the lltli Inst., and we deeply regret 
our inability to have an inteiview with Mr. 
Allen. We would feel much obliged if you 
would advise us when he is likely to be in this 
city. If you like, you can transmit to him our 
letter of the 9th. together with this, so that 
lie may understand our ditiiculties and disposi- 
tion. It would be very important if an in- 
terview could be arranged, so that we might 
more clearly understand his position than we 
do now. We are aware that an attempt has 
been made to injure the Cook Co. Nat. B'k, 
but the criticism of your ratings, to which we 
referred, have not come from any source ac- 
quainted with that concern, but fi'om inde- 
pendent and important scutinixei's of the credit 
in this city. You will therefore see the im- 
portance of placing us early in possession of 
definite information, to sustain the rating of 
your house. With much respect, we are tnily 
yours, Dun. Barlow & Co." This letter was 
sent to B. F. Allen by ilr. Blennerhassett, and 
on the bottom of tlie same he wrote to Mr. Al- 
len as follows: "Dr. A — read the abbve. If 
you can write anything to satisfy them, do so, 
iind send through us. If you can say you are 
worth millions, do so. If you can not say any- 
thing satisfactory, do not write. Y'^ours, H. B." 
The letter of .lannary 11th needs no comment. 
It i^'Xis under tlie circumstances most flagitious. 
Blennerhassett, in this letter, not content him- 
self with uttering such atrocious falsehoods 
as that Allen. Stephens & Co. knew of no rea- 
son to change the statement of their credit as 
a house of a million or over responsibility; 
that neither they nor Allen had made any 
losses; that they did not speculate; and that, 
to the best of their knowledge, Allen's proper- 
ty was indiminished,— gently tempted his sen- 
ior partner, Allen, to strengthen and confirm 
these false and fraudulent representations. 
"Read the above,"' says he to Allen, "and, if 
you can write anything to satisfy them, do so, 



and send through us. If you can say yoit 
are worth millions, do so. If you can say noth- 
ing to satisfy them, do not write, but leave 
them under the false impression made by my 
letter." Such is Blennei-hassett. 

On the very day on which the foregoing let- 
ter was written to Dun, Barlow & Co.. Steph- 
ens & Blennerhassett wrote to Allen a desiKiir- 
ing letter, which cleaily reveals the facts that 
they then stood, like desiierate men, xipon the- 
very brink of bankniptcy (Plf. oOO): 

"(Letter heading of Allen, Stephens & Co.) 
New York, 12th .Tany, 1875. Friend Allen: 
Vi'G have yours 9tli inst, about the notes and 
mtgs. referred to with Charter Oak. Mr. 
White is here, and says he lias found them 
where he did not expect they were, and will 
return them when he gets home. He wrote 
Harry aboiit it to-day. Our telegrams of last 
evening, and yours and ours of to-day, tell 
their own sad tales. There is no use writiuj; 
you a long letter about it. It is simply a case 
of our not having money enough to take up 
your drafts, and no pi'ospects of any. Coe 
and Boweu failed us. We had exhausted all 
other resources. You have had our all, as we 
wrote you last Saturday. We have nevor 
ceased Avorking. We have had Coe, S. II. 
White, S. V. White, and Bowen in council, 
separately, and in groups. All saw the situ- 
ation. Neither could give us what we need- 
ed, — money, — tho' all contributed sympathy 
and advice, and sorrowed over the situation 
we are all placed in. Nothing has been un- 
thought of; nothing neglected or overlookod. 
No accidents have ha]H)ened. It is simply 
that our money and our available resources 
have gone. I could write you an airay oi" 
figures and an essay on the subject, but y»Hi 
have gi'ief enough. We can give you ever.\-- 
thing but what you Avant most,— money. You 
have had that as long as we had it. We are 
heartbroken that we have to stop where we 
are, or seem to be, to-day. We are willing to 
pitch in. old fellow, if the worst comes, and 
try and make something, and divide it in 
thirds, one for you. We are anxiously await- 
ing further advice from yon, Avliile M*e dread 
to hear. We have taken up all the small 
d'fts yesterday and to-day. trying thus to 
avoid publicity, leaving you as few in number 
as possible to deal with, and they in sucli 
lai'ge amounts as would natui-ally shut their 
mouths. Your telegrams, saying you had 
paid Central 30,000 and Milwaukee ^SO.OOO. 
to-day, is verv hopefiU, for you would not 
have done so had you not seen your way 
clear to take up all, as paying any one would 
be to open his mouth to talk. We are led to 

hope the Chicago banks may have been 

applied to, and furnished you means (PU". 
510) to go through, rather than theniseh-es 

stand the rather of your failing. There 

are not manj' who could stand it. We are 
drifting. What comes next to us we don't 
know. Coe and S. H. White remain in coun- 
cil over us. The.v are our largest creditors. 
(lOd grant they may see some way for us. 
We ai*e past the asking. What they do, they 
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must volunteer. We are not happy to-night. 
We know you are not. 

Cook Co. Dr. balance to-night is §819,225 

Harry West. Dr 8,000 

Nat. State, Dr , 19,000 

§846,225. 

"With sorrow we remain, faithfully yours, 
Stephens & Blenn't." 

The purpose of Blennerhassett in writing 
the letters of January 11th is not to be mis- 
talien. It was to deceive and mislead cred- 
itors and moneyed men through the commer- 
cial agency which he knew would he consult- 
ed. It was to lull depositors and money lend- 
ers into a fatal security for a few days more, 
so that money enough could he ohtained from 
them to carry the Cook County Bank and Al- 
len over the required 60 days without actual 
hankniptcy. That the creditors of Allen and 
the Cook County Bank were in fact deceived 
and misled to their own injury by the conceal- 
ment of the mortgage and the other fraudu- 
lent practices of Stephens and B. requires, we 
think, little farther explication. This infer- 
ence would, from the vei-y nature of the case, 
be unavoidable, even if so many witnesses of 
the highest respectability had not testified 
that they would not have made the loans and 
discounts which they did make if the exist- 
ence of the mortgage, and all that it dis- 
closes, had been made known to them. 

It is in evidence that, between the time of 
the making and recording the mortgage and 
while it was concealed, the sum of $1,244,- 
294.78 was deposited in Allen's private bank 
at Des Moines, and that the amount due de- 
positors on the 19th of Januaiy, 1875, was 
$690,057.44. Several witnesses testify that 
they would not have deposited their money 
as they did in the Des Moines Bank if they 
had known of the existence of the mortgage. 
A very large amount of money was also de- 
posited in tlie Cook County Bank between the 
same dates, and many new accounts were 
opened. 

There are eight witnesses, all of whom were 
cashiers of banks in various parts of the 
county, giving testimony to the effect that, if 
they had known of the existence of the mort- 
gage, they would not have opened accounts 
or deposited their money in the Cook County 
Bank. The banks represented by these wit- 
nesses had balances in the Cook County Bank 
at the time of the failure ranging from $5 to 
§40,000 in round numbers. 

We append hereto a synopsis of the testi- 
mony of these witnesses, with a tabular 
statement of the new accounts opened be- 
tween the time of the making and recording of 
the mortgage. After the execution of this 
mortgage, and while it was being kept secret, 
§1,244,294.78 in money was deposited in Sir. 
Allen's private bank at Des Moines. Dft, 
12G4: Harry West says: "I was cashier for 
B. F, Allen at Des Moines, There was de- 
posited in Mr. Allen's private bank in Des 
Moines, between the ISth day of November, 
1874, and the 19th day of January, 1875, 
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§1,244,294.78, The amount due depositors on 
the 19th of January, 1875, was §690,057.44," 
Dft 1220: W. H. Hatch says: "Reside at 
Des Moines. I had §1,300 on deposit in Al- 
len's bank at the time of the failure. It 
was deposited in December, 1874. If I had 
known of the mortgage in question, 1 should 
not have deposited any money in his bank." 
Dft. 1231: Ed. Hewitt says: "Reside at Des 
Moines. Member of the firm of Hewitt & 
Bro. At the time Allen failed, we had on 
deposit in his private bank §7,542.53. If a 
mortgage like the one in controversy had 
been placed upon record, or published in the 
community," the public would have lost confi- 
dence in Mr. Allen. I should not have piit 
my money in his bank if I had known of 
such a thing," Dft. 1244: A. J, Dunkle says: 
"Reside in Des Moines, Am a merchant. I 
had deposited §1,500 or §1,600 in Allen's 
bank when he suspended, I never heard of 
the moii:gage in question to his New York 
house imtil after he failed. If I had known 
of it, I should not have continued to have 
done business at his" bank." Dft. 1245: E. 
N. Curl says: "Reside at Des Moines. Our 
firm had on deposit in Allen's bank, when it 
failed, §3,727.19. Knew of his being a large 
real-estate owner in Des Moines. Never 
knew of any incumbrance on his property 
until after he suspended. If I had known 
of the mortgage in question, we should not 
have continued our deposits witli his private 
bank at Des Moines." John B. Cummings 
says: "Am cashier of the Farmers' National 
B. of Bushnell, 111. At the time the Cook 
County failed, we had on deposit §20,650.04. 
If we had known of the existence of the 
mortgage in question, we should have with- 
drawn our account, and placed no more mon- 
ey there." Dft. 1202: William H. Hai-per 
says: "I had on deposit §10,246,43 in the 
Cook County National Bank at the time of 
its suspension. I had on deposit §5,000 on 
the 20th of November (Dft. 1204) 1874. If 
I had known that Mr. Allen had placed an 
incumbrance on his real estate §465,000, or 
for any amount exceeding §200,000, I should 
not have deposited the §5,000 in said Cook 
County Bank, nor should I have allowed my 
money to remain there at all." Dft. 1323: 
Joseph F. Kelly says: "I was cashier of the 
De Witt National Bank. We had on deposit 
in the Cook County Bank at the time it sus- 
pended §15,344.43. If we had known, soon 
after the 18th of November, that Allen had 
placed such a mortgage on his real estate, 
we should have withdrawn our account at 
once." Dft. 1330: James F. Dresser says: 
"I was fonnerly cashier of tlie Geneseo City 
Bank. Our bank had on deposit in the Cook 
County National Bank, at the time of its 
suspension, §39,540.62, If I had known of 
such a mortgage, we should have withdrawn 
our account, and deposited no more money 
t'here." Dft. 1340: Augustus E, Bundysays: 
"I was cashier cf the Fh*st National Bank of 
Crown Point, Indiana, at the time the Cook 
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County Kational Bank suspended. "We bad 
on deposit there §3,974.60. If I had known of 
such a mortgage, I should have deposited no 
more money there. Neither should we have 
continued our account at the Cook County." 
Dft. 1348: Willis H. Ford: "I am cashier of 
the First National Bank of Laeon, Illinois. 
AVe had over $20,000 on deposit in the Cook 
Coimty National Bank at the time it sus- 
pended. If we had known of the mortgage 
in question, we should have discontinued 
our acccount, and deposited no more money 
there." Dft. 1357: John AY. Neff says: "I 
was a partner of the banking house of James 
Mitchell & Co., at Freeport, Ills. We had 
on deposit in the Cook County National 
Bank, at the time of its suspension, §10,479.- 
91. If we had known of the existence of 
the mortgage in question, we should have 
withdrawn our account at the Coolc County 
Bank at once, and placed no more money 
there." Dft. 1364: D. B. Barnes says: "I 
am cashier of the National Bank of Delavan, 
Wis. I opened an account with the Cook 
County Bank Jaiy. 5, 1875. Had on deposit 
?6,300 at the time the hank failed. If I had 
known of the execution of the mortgage in 
controversy, should not have opened said ac- 
count at all." 

Dft. 137: The following named pei-sons 
opened accounts at the Cook County National 
Bank after November 18th, 1874, and had on 
deposit there the amounts named Avhen the 
bank suspended: 

Acc'f 

P. M. Chapman opened Nov. 28. '74... S 64 80 

^V. W. Cole ■■ Dec. 14, '74.. 159 40 

Davis & Co •■ Jan'y 11, '75.. 200 00 

Davis & Co., speeial.. " Dec. 21, '74.. 227 74 

Chas. L. Easton " Dec. 9, '74... 142 20 

W. S. Harbert " Dec. 12, '74.. 122 00 

A. W. Hurlburt " Nov. 30, '74.. 653 04 

J. Russell Jones " Jan'y 3. '73.. 250 00 

F. Lester •* Dec. 22, '74.. 129 SO 

Mason & Co " Jan'y 16, '75.. 6 20 

J. H. Meleher " Dec. 16, '74.. 33 84 

John Jluller '• Nov. 19, '74.. 42 77 

H. C. Nutt " Nov. 30, 'T4.. 10,000 00 

Frank H. Rood •* Jan'y 2. '75.. 1,0SG 15 

Scott SIddons " Jan'y 15, '75.. 1,228 00 

Perry Trumbull " Jan'y 4, *75.. 18 25 

Turner & Howard " Nov. 30, '74.. 47 25 

P. M. Van Pelt " Jan'y 5, '75.. 6D 00 

Cadwell & Fisk, Logan, 

la " Dec. 2S, '74.. 1,434 23 

Davis Co. Bk., Bloom- 

fleld, la " Dec, 16, '74., 213 66 

National Bank of Del- 
avan, Wis " Jan'y 5, '75.. 4,378 25 

Blaine & Ely " Dec. 22, '74.. 20 63 

Lafayette Natl. Bk., 

Ind " Jan'y 11, '75.. 235 20 

Citizens' State Bk " Dec. 10, '74.. 3,«460 19 

Joseph Schissler, Des 

.Moines " Nov. 2S, '74.. 3,127 95 

Sperey & Davis, Fay- 
ette, la " Jan'y 4, '75.. 4,626 78 

Twogood & Elliott, Ma- 
rion, la " Jan'y 5, '75. . 445 88 

W. H. Harper " Nov. 21, '74.. 10,000 00 

Moulding & Harland... " Nov. 21, '74.. 1,000 00 

L. A. Shoff " Nov. 21, '74.. 1,000 00 

A. D. Wood " Dec. 10, '74.. 1,500 00 

O. R. Shearman " Dec. 11, '74.. 110 00 

W.W.Cole " Dec. 12, '74.. 210 00 

Philip Carey " Dec. 17, '74.. 200 00 

Mrs. G. H. Lav;ton " Dec. 21, '74.. 2,893 58 

C. H. Hill " Jan'y 7, '75.. 200 00 

William Neville " Jan'y S, '75.. 550 00 

A. D. Wood " Jan'y S, '75.. 4,600 00 

Mr. Homer Hopkins... "' Jan'y 11, '75.. 445 00 

Joseph Parker " Jan'y 13, '75,. 450 00^ 

L. E. McCord " Jan'y 14, '75.. 90 00 

Si;5,071 70 



It is simply impossible to suppose or believe 
that Blennerhassett did not, during his stay in 
Chicago, from the Uth to the 30th of Decem- 
ber, 1874, know of the broken and rotten con-' 
dition of the Cook County Bank. He was a 
most expert bookkeeper and skillful banker. 
He had had long experience in the business 
of banking. His purpose in visiting the bank 
was to aid, with his superior skill, in its bet- 
ter management, in order to tide it, if possi- 
ble, over its manifold difficulties. The enor- 
mous advances which Allen, Stephens & Co. 
had made before he left New York, and the 
correspondence between that firm and Allen, 
had clearly revealed to Blennerhassett the 
true condition of the bank. For a time, Al- 
len, while on a visit to Des Jloines, left B. 
in control of the bank. Blennerhassett knew 
that the bank was keeping itself afloat by tbe 
very practices which clearly indicate insol- 
vency in such an institution. What could be 
clearer evidence, to a shai-p-sighted man like 
Blennerhassett, of the desperate condition of 
a bank, than the practice of "kiting," in 
which he knew the Cook County Bank was 
engaged? That he knew this is beyond 
doubt, because he speaks of it in several of 
his letters. Indeed, in his letters to Stephens 
of Dec. 20, 1874, he gives an account of a 
"pitched battle," as he calls it, with Allen 
about kiting. Allen, it seems, was unwilling- 
to kite enough to suit Blennerhassett. Allen 
said "it would only do harm, and might hurt 
the bank's credit." and it ended in his say- 
ing "he would rather telegraph ?30,000 on 
Saturday," and then- "kite $30,000, than kite 
both days." It appears that this timidity of 
Allen about kiting disgusted Blennerhassett 
deeply. Again Blennerhassett, in a letter t() 
Stephens of Dec. 28, 1874, says: "Saturday 
I urged Allen. I urged Bowen. I did not 
fail to present the necessity early, and with 
all the strength (though despairingly) I could, 
•and they kited just ?10,0()0 Saturday. They 
started to do .§30,000. I begged them not to 
stop at ?30,000, but to do more." "Allen," he 
says, "is not humbled enough by the fear of 
disaster to give up his own way yet." Again. 
B. F. Allen, on the 23d November, 1874, upon 
his retui-n to Chicago after the execution of 
the mortgage, caused entries to be made up- 
on the books of the Cook County Bank, char- 
ging Allen, Stephens & Co. with the round 
sum of §600,000, and crediting the same to 
Allen's bank and himself. This was intend- 
ed by Allen to balance the large sum whicli 
appeared by the books to be due from him 
to the Cook County Bank. Allen claims that 
these entries w^ere made in accordance with 
an understanding with Stephens and B. be- 
fore he left New York. This Stephens and 
B. deny, and they swear that the entry was 
entirely fraudulent as to them. Blennerhas- 
sett sweai*s that he did not see this entiT. 
and did not know of its existence, during his 
stay at Chicago, nor until after the suspen- 
sion of the bank, but it is simply impossible 
to credit such a statement as this. Cleve- 
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land, the discount clerk, testifies that Blen- 
nerhassett examined the books of the bank 
frequently, and particularly the account of 
Allen, Stephens & Co.; that he (Cleveland) 
pointed out to B. the $600,000 entry, and that 
B. did in fact see the entiy. Barrett, the 
bookkeeper, testifies that Blennerhassett ex- 
amined frequently the hooks of the bank, 
and especially the account of Allen^ Stephens 
& Co., and it is not questioned by any that 
he saw the general balances as shown by the 
books of the bank. It must, therefore, have 
attracted Blennerhassett's attention that, on 
the 21st day of November, 1874, his firm was 
credited with a balance of ?5-i2,402.10, and 
that on the 24th, the day after the §GOO,000 
entry, the firm A., S. & Co. stood charged 
with a debt balance of §75,063.37; and fur- 
ther, that tlie daily balances against Allen, 
Stephens & Co., from- the 11th day of De- 
cember to the 30th day of the same month, 
mnged from ?31,107.10 to ?22S,301.18. Now 
Blennerhassett, according to the account of 
Allen, Stephens & Co., and their present 
clahns, knew, when he left New York, that 
the Cook County Bank was indebted to Allen, 
S. & Co, several hundred thousand dollars, 
is it conceivable that, when he saw this re- 
.sult revei-sed on the books of the 'bank, he 
did not inquire into it, and examine the 
boolcs, which were before him, to see how so 
unexpected and extraordinary a result was 
brought about? And if he did open his. eyes, 
and look at all, could he have failed to dis- 
cover the $600,000 entry? The truth is that 
we must reject his testimony that he did not 
know of this entry until after the suspension 
as a flagrant attempt to impose upon tlie 
court. We cannot doubt that Cleveland tes- 
tified to the truth respecting this mattei*. 

Assuming, then, that Blennerhassett knew 
of the $600,000 entry, and believed it to be 
fraudulent, what revelation must it have pre- 
sented to his mind? aiust he not have con- 
cluded that Allen was indebted to the Cook 
County Bank in an enormous sum of money, 
which he had no means of paying, and that, 
in order to meet his dreaded responsibility to 
the bank law, as one of its officers, Allen 
was driven to the desperate expedient of 
making a false and fraudulent entiy, to the 
amoxmt of $600,000, upon the books of the 
bank? And who can doubt that, with this 
fact and all the other evidence present to 
B.'s mind, he must have known that the 
bank, as well as Allen himself, was utterly 
insolvent and unworthy of credit? • Never- 
theless, Blennerhassett, while in the Cook 
County Bank, aiding Allen in its manage- 
ment, wrote a number of cunningly worded 
letters to various Eastern capitalists, intend- 
ed to recommend and promote the credit of 
the Cook County Bank. These letters bear 
date December 12th, 15th, and 24th. Though 
written by Blennerhassett, they were signed 
by Allen, as president, and West, as cashier, 
of the Cook County Bank. 
On the 24th. of December, 1874, he wrote 



Mr, Coe, president of the American Exchange 
National Bank, the following letter, and had 
Mr. Allen sign it (Plf, 178): "George S. Coe, 
Esq., President, New York City— De:)r Sir: 
We are doing our best to reduce our discount 
lines, but cannot cease entii-ely to do some- 
thing for our customers, as your knowledge 
of banking will assure you. This bank has 
obtained no rediscount for a long time, except 
the $17,000 you did, and the $100,000 aid>oa 
gave through Allen, Stephens & Co. It is im- 
possible for us to get along without some 
now. We have been compelled this week to 
overdraw on A., S. & Co. $100,000, which we 
can make good only by a discount, and I 
doiabt if they can spare the money. In Jan- 
uary this bank will be much better ofE. You 
can see we have done well so far, when I say 
that our rediscounts in New York have been 
reduced net by over $400,000, and we have 
not been able to reduce here to correspond, 
but we shall as quickly as we can. I am 
sorry I cannot do it in a moment, but it shall 
be done. There seems to be no certaintj' of 
my getting a discount, unless I can get it 
from you. I shall have to ask Mr. Stephens 
to call on you, and offer $100,000 of paper for 
our account; for, until January is fairly in, 
we are not likely to gain much now. 1 re- 
gret to trouble you again, as you have been 
so very friendly. Yours, veiT truly, [Signed] 
B. F. Allen, President." Mr. Blennerhassett. 
not content with duping a dozen banks, 
sought to get "alongside of" the Tenth Na- 
tional- Bank of New York, and when in Chi- 
cago, on December 12, 1874 (as he acknowl- 
edges on page 830, plaintiffs' record), he wrote 
George Ackerman the following letter, and 
had it signed by Mr. West, cashiei- (Plf. 836): 
"12 Dec, 1874. Geo. Ackerman, Esq., Cash'r 
Tenth National Bank, New York— Dear Sir: 
Your letter of 10th came this morning. We 
have been for some weeks contemplating a 
change in New York, . We will direct either 
Mr, Stephens or Mr, Bowen to call on you in 
our behalf, and, if they can arrange with you, 
we will try a part of our business with you. 
We do not want to start with you without a 
fair understanding. We are at this season 
in the habit of getting discounts in New 
York, and we should ask of you, if we opened. 
If you deal with us liberally, we should try 
to run a balance averaging between 50 and 
$100,000. Our .Chicago banks all borrow in 
the winter. One thing more: If we like 
your dealings, and you like ours, we should 
be glad in time to run all our business to you, 
and keep all our balance with you. Yours, 
truly, A. West, Cashier." And again, on 
the same day, Mr. Blennerhassett wrote to 
Ml*. S. M. Clement, of the Marine Bank of 
Buffalo, as follows (Plf, 837): "12 Dec'r, 
1874. S. M. Clement, Esq., Cash'r Marine 
Bank, Buffalo, New York— Dear Sir. We 
have yours of 11th. We should be glad to 
supply you with a line of our paper. We 
could use to advantage $50,000, or more, now. 
Would take it at a fair rate if decided imme- 
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diately. Some of the paper, Allen, Stephens 
& Co. have. They alone could supply you 
with, as we have parted with it to them. 
We cannot well send you a list, but the paper 
you should have would be such as we take 
ourselves, and consider good, and which we 
would indorse. It is impossible for us to do 
any more. "We would not promise you any 
of the list of Allen, Stephens & Co. have sent 
you, but we should direct them to supply you 
from our lot, at any rate you and we agree 
on. So, if, on receipt of this, you telegi-aph 
us an ofEer for a lot, and we like your bid, we 
will answer at once. We should like to have 
your decision Monday. Yours, truly, A. 
West, Cash." And again, Mr. Blennerhas- 
sett on the same day, December 12, 1874, 
wrote H. A. Smythe, of the New York State 
Loan and Trust Co., the following letter (Plf. 
837): "12 Dee'r, 1874. H. A. Smythe, Esq., 
Pres. New York State Loan and Trust Co., 
New York— Dear Sir: I inclose herewith my 
stock notes §37,500 @ 6 mos. and $37,000 @ 7 
mos., each calling for ?50,000 of the stock of 
your company as collateral. When I pur- 
chased this stock, it was with the under- 
standing that your company would carry it 
for me at 7oe. It has cost me much more, 
and I have paid interest to carry it, and have 
been without dividends. I bought 9100,000 
stock under this agreement. The part of the 
stock I now ask j'^ou to carry is out on a call 
loan. The lenders call for the return of the 
money, and I am feai-ful that at any time 
they may insist on sending the stock to auc- 
tion. So large an amount pressed upon the 
market at one time would depress the value 
of the stock, and reflect on you. Let me, 
therefore, beg you to give the matter atten- 
tion. Allen, Stephens tfe Co. will supply you 
with the stock for the notes, or send you to 
the party who holds the loan. Very truly, 
B. F. Allen." On the loth of December, 1874, 
ilr. Blennerhassett wrote Edward A. Pres- 
brey the following letter (Plf. 839): "15th 
December, 1874. Edward A. Presbrey, Esq., 
Cashier National Bank of Redemption, Bos- 
ton—Dear Sir: Mr. Edwards, of your bank, 
was here a few days since, and solicited our 
account, asking us "if we ever got rediscounts, 
intimating, if we would change, we would find 
your bank very accommodating. We i-ather 
led him to think we would be favorably in- 
clined to make a change, as we never had 
any discounts on our Boston ace't, and that 
would be an inducement in the winter season. 
We don't know how much it is worth your 
while to have us. We do a good deal of busi- 
ness in your city, and have to have an ac- 
count there. When we wanted anything, we 
have always gone to New York, and conse- 
quently kept our large balances there.- We 
should be glad to have you write us. VeiT 
truly yours, B. P. Allen, President." 

Blennerhassett, also, on the 16th Decem- 
ber, 1874, wrote from Chicago, in his own 
name, to Geo. S. Coe, president of the Ameri- 
can Exchange Bank of New York, a letter, 



in which, among other ingeniously worded 
statements intended to recommend the Cook 
County Bank to credit, he says: "My own 
impression to-day is that there are few bet- 
ter banks in this city than the Cook County 
National Bank." "It is one of the largest 
to-day, and bids fair to rival the most prom- 
inent. Allen suits the West, and will be 
popular always." Again: "For 30 days long- 
er, I hope you will hold up the amount you 
have under discount. I can " form only a 
judgment of the matter, but I think by the 
middle of January this bank's deposits will 
be largely returned, and the inflow reliable. 
The $26,000 that the bank paid on the 9th, 
and the §30,000 paid yesterday, pray do not 
refuse to take new paper for," &c. Again, 
pleading with Sir. Coe for discounts, Blen- 
nerhassett, in a letter to him of December . 
22nd, says: "Its (the Cook County's) old 
discount with you is all paid, and the old 
overdraft, all but §7,000. If it had money, 
it would open an account elsewhere. Keep 
a balance for a reasonable time, and then 
get a discount. It is worthy of a discount 
anj'where. Its paper is as good as any here." 
In a letter of 12th December to Mr. Coe, B. 
says: "This bank is sound and good. Mr. 
Allen had an official examination of his banlc 
by the clearing house committee, composed 
of Sol Smith and De Koven. Since that they 
are decided in pronouncing the bank perfect- 
ly sound." Allen swears that no examina- 
tion of the bank was made by Smith and De 
Koven, and that B.'s statement is untrue. 
At all events, it is certain that B. knew his 
statement in this letter to be untme. About 
the same time that these letters were writ- 
ten to Coe, Blennerhassett wrote lettei"^ to 
Stephens, disclosing the fact that the Cook 
County Bank men were using the most dis- 
creditable means, by "shinning," "kiting," 
&c., to keep the bank afloat. Indeed the;?e 
letters to Stephens are, of themselves, suffi- 
cient to show that the Cook County Bank 
was on the verge of bankruptcy. Thus De- 
cember 22, 1874, B. writes: "We got beat 
to-daj', but will hold back until late mail 
more than enough to cover deficit It really 
could not be helped, and we are doing our 
best. Coe must discount some. The bank 
can't shut up entirely, and must have some 
rediscount." Again, on the 24th, he writes 
to the same correspondent: "I am glad this 
does not reach you before Saturday, as it is 
gloomy. Up to last night this bank has over- 
drawn on you this week §99,000." Again, on 
the 24th, B. says: "I could have kited here, 
and prevented the overdrafts of Monday and 
Tuesday from appearing to you. I have 
had two pitched battles with Allen," &c. (al- 
ready quoted). "This bank is doing better, 
but its load of loans cannot be reduced fast 
enough, whilst its rediscounts are running 
down to almost nothing. Just think of my 
position here, and believe me it is not pcsf^i- 
ble to do differently. I have been heartsick 
many, many days since I came here, and 
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really intended to leave here Tuesday in 
despair, and then thought better of it. I 
have lost all heart, and only have hope. I 
stay here simply because I can do a little 
(only a little, however), and to hare it ap- 
pear in New York that I am helping Allen. 
I am trusting to -luck, and going it blind," 
&e. On the 2Cth he writes: "Allen will send 
you eveiy dollar of paper he can to-day. The 
Trust Co, has $50,000 paper with the call 
loan. Then, after using them, discount that. 
It is a poor lot, what you have. I know no 
other way tban to borrow paper of Gee, and 
to take up that $100,000 lot in part with the 
proceeds." It may here be added that on 
the 6th day of January, 1875, only a few 
days after Blennerhassett*s letters to Mr. 
Coe, Stephens and Blennerhassett borrowed 
of the American Exchange Bank of Xew 
York $100,000, and placed as security $150,- 
000 of Cook County paper, out of which only 
about $40,000 have been paid, leaving still 
due to that bank from the Cook County 
about $60,000. The unpaid paper was mostly 
made by B. P. Murphy & Co., A. T. Andrews 
& Co., and H. M. Rush & Co., in all of which 
concerns B. F. Allen was the principal part- 
ner, and the only one on whose credit the 
paper was taken. Allen is still indebted to 
that bank on this $100,000 loan $60,000. 

It was argued at the bar that the creditors 
of Allen have no good ground of complaint, 
because the advances made under the mort- 
gage resulted to their benefit. The original 
debt secured by the mortgage was all paid, 
and the amount now claimed, of about ?800,-" 
000, consists entirely of advances made sub- 
sequent to the execution of the mortgage. 
The advances were made to the Cook County 
Bank, but it is argued that through the Cook 
County Bank Allen's private bank received 
the sum of $72,396.57 between the 18th day 
of November, 1874, and the 19th day of 
.lanuary, 1875, and the sum of $258,424.12, 
before the date of the moi-tgage, on the 18th 
day of November, 1874, out of the money 
advanced by Allen, Stephens & Co. In the 
same connection, it is further said that the 
total deposits in Allen's bank Nov. IS, 1874, 
were $726,783.16, while the total Jan. 9, 1875, 
was $690,657.44, making a gain to depositors 
of $36,125.72. 

If we understand this argument, it seems 
to us wholly untenable. It is no answer to 
one set of creditors, who have been misled, 
deceived, and defrauded of their money, to 
show that other creditors of the same debtor 
may have been benefited to an equal or 
greater amount by advances made by the 
party committing the fraud. If the New 
York bankers were induced by the fraudu- 
lent acts of Allen, Stephens & Co. to advance 
money for the Cook County Bank upon the 
paper of Allen and his partners, and if their 
advances remain unpaid, it is certainly no 
answer to their claims to show that the 
money furnished by Allen, Stephens & Co. 
was, by the Cook County Bank, in its turn 
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advanced to Allen's private bank, so as to 
benefit his individual creditors. If one de- 
positor was defrauded and lost his money, 
it avails nothing to show that another de- 
positor received payment out of funds fur- 
nished by the defrauding party. 

For these reasons, it is our judgment that 
the mortgage in question was fraudulent 
and void as to creditors at common law, and 
that the plaintiff's bill must be dismissed. 

[On appeal to the supreme court, the above 
judgment was affirmed. 105 U. S. 100.] 



STEPHENSON'S EXECUTORS (UNITED 
STATES v.). See Case No. 16,386. 



Case K"o. 13,370. 



STEPHENS & C. TRANSP. CO. v. WEST- 
ERN UNION TEL. CO. 

[Nowhere reported; opinion not now acces- 
sible.] 



Case Wo. 13,371. 

STEPHENS & C. TRANSP. CO. v. WEST- 
ERN UNION TEL. GO. 

WESTERN UNION TEL. CO. v. STE- 
PHENS & C. TRANSP- CO. 

[8 Ben. 502.] i 

District Court, E. D. New York. July, 1876.2 

Shipping — Sdbmarise Cable — Damage to Pass- 
ins Boat— Refusal of Assistance 
— Negligence. 

1. Where a telegraph cable, laid across the 
Passaic river at Newark, N. J., under water, 
was caught up by the screw of a propeller that 
backed up over the crossing-place, and was 
wound around the shaft, so that the cable- was 
broken and damaged, and the propeller had to 
go on the dock to get ofE the cable and repair 
damage to her machinery: Held, that the tele- 
graph company was bound not only to lay, but 
also to maintain its cable, in such a way as 
not to interfere with the movements of boats 
engaged in proper manoeuvres at that place; 

2. The boat was not in fault in endeavoring to 
free herself from the cable by such devices and 
skill as were at her command; nor for refusing 
an offer of assistance from the employees of 
the telegraph company, made at a time when it 
was thought the screw was cleared from the 
cable: 

3. The telegraph company was liable for the 
injury to the boat, and the owners of the boat 
were not liable for the injury to the cable. 

[Cited in The City of Richmond, 43 Fed. 87.] 

The Western Union Telegraph Company had 
laid, some years previously, submarine cables 
across the Passaic river, at the draw of a rail- 
road bridge at .Newark, N, J. In October, 
1872, a propeller the Cement Rock, backed up 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Affirmed by circuit court. Case unreport- 
ed.] 
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to the side of the bridge, near a bulli head 
where she was accustomed to go, to adjust her 
course, and one of her twin-screws caught up 
one of the cables. The officers of the boat, 
finding that one of tlie screws had caught on 
the cable and stopped the engine, undertcolc 
to free the screw by w^orking the engine the 
other way, but only succeeded in catching the 
cable on the other screw. They continued 
working their engine back and forth for sev- 
eral hours, pulled the cable out from the shore, 
and finally broke it off. While they were so 
engaged, the telegraph company sent word to 
the boat that they would have men there next 
morning to free the cable. And about six 
o'clock the next morning the agent of the com- 
pany came and from the bridge asked the cap- 
tain of the boat if he desired help to free the 
cable. The captain answered that he knew his 
own business, and at once started his boat to go 
down the river. The cable proved to be still 
entangled on the screw, and was at once 
wound upon the shaft so as to injure the ma- 
chinery and to make it neeessai-y to take the 
steamboat to a dock and have the cable cut 
ofif. The owners of the steamboat filed a lihel 
against the telegraph company to recover the 
damage to the boat; and the telegraph com- 
pany filed a libel against the owners of the 
boat to recover for the injury to the cable. 

T. E. >Stillman, for transportation company. 
R. D. Benedict and G. W. Soren, for tele- 
graph company. 

BENEDICT, District Judge: The first of 
these actions is brought by the owners of the 
propeller Cement Rock, to recover for injuries 
caused to that vessel, by reason of her screw 
becoming entangled in a cluster of telegraph 
cables, belonging to the Western Union Tele- 
graph Company and laid across the Passaic 
river at Newark, N. .T. 

The second action is brought by the own- 
ers of the cable against the owners of the 
Cement Rock, to recover for the injuries caus- 
ed to the cable by the same occurrence. 

The right of the telegi-aph company to lay 
the cable across the river, at the place where 
it was laid, is conferred by statute and is not 
disputed. The obligations dependent thereup- 
on I conceive to be these: on the part of the 
telegraph company, not only to lay the cable 
in such a manner that it would not catch the 
bottoms of vessels navigating that water in the 
ordinary method, but also to maintain it in that 
condition: on the part of vessels, so to navi- 
gate the water as to avoid coming in contact 
with or disturbing a cable so laid. Here the 
contention on the part of the telegraph com- 
pany, in answer to the action of the ownei'S 
of the propeller, is that the evidence adduced 
by the propeller does not show how the cable 
was laid nor how it came to be caught by the 
screw; whence it is ai-gued that negligence on 
their part is not proved. But the evidence 
shows that the propeller, at the time she 
caught the cable, was light; that she did not 



get aground, nor so far as known strike bot- 
tom; that, in the performance of an ordinary 
and necessary manoeuvre, which she had the 
right to suppose could be perfonned without 
touching' the cable, and in which the cable, if 
laid upon the bottom, would not have been 
touched, the cable became wound about the 
screw. From these facts it is the natural and 
proper inference that the accident arose from 
the fact that the cable was out of its proper 
place, and in some places was i-aised above the 
bottom of the river. The conclusion to which 
these facts point is strengthened by the fact 
proved, that a loop does sometimes form in a 
cable and that a loop was aftenvards found in 
one of the cables laid at this point. Upon 
these facts, and in the absence of evidence as 
to any facts calculated to lead those in charge 
of the propeller to suppose that there was dan- 
ger of catching tbe cable by putting the screw 
in motion at this place, I conclude that the 
accident must be held to be the result of neg- 
ligence on the part of the telegraph company, 
in not maintaining the cable in its proper place 
at the bottom of the river. But it is further 
contended on the part of the telegi-aph com- 
panj', that all the damage that ensued, not 
only to the propeller but to the cable, was 
caused by gross negligence on the part of the 
propeller in the means she adoptedTto free her- 
self, and that she refused an offer made by 
the telegraph company to get the cable off, 
which, if it had been accepted, would have 
avoided all loss. 

It is certainlj' trae that the result shows thjjt 
the means resorted to for the purpose of free- 
ing the propeller's screw from the cables were 
not well adapted to that purpose; for in the 
end the cables became so tightly wound around 
the screw that it was necessary to dock the 
vessel and cut the cables off. But what is 
clear in view of the result was not necessarily 
so clear without the fight of experience. The 
incident was not of common occurrence. The 
persons in charge of the propeller were per- 
sons of skill and judgment, who had no other 
desire than to get the cable free from the 
screw with as fittle loss as possible. Unques- 
tionably they acted according to the best judg- 
ment they were able to form, and there is no 
evidence which will justify the determination 
that the course pm-sued was so plainly wrong 
as to cast the liability upon the propeller. The 
language of Dr. Phillimore in the case of The 
Clara Killam, 3 Asp. 463, that "it was the duty 
of the ship, if possible, to disentangle her 
anchor from the cable without injuring it; she 
was bound to apply ordinary skill, and to take 
the time necessary for this purpose, unless she 
thereby exposed herself to present imminent 
peril," I fully agi-ee with. Here the vessel 
took the time, and endeavored to free the 
cable without injuring it. It was in an en- 
deavor to free the cable from the screw, that 
it became hopelessly woimd about the screw. 
The cable was brolcen only after the effort to 
unwind it had been made and failed, and then 
there was no other way than to break or cut 
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it. The result of tlieir effort was not foreseen 
when the effort was made to unwind the calile; 
and in tlie face of action taken by intelligent 
men, who were ui)on tlie spot doing what 
seemed best, I am imable upon my own judg- 
ment, passed after the event, to say that the 
result was so clearly to be foreseen, as to en- 
tail a liability upon the ground of negligence. 

In regard to the refusal of the offer of the 
telegraph company to free the cable— as I im- 
<lei'stand the facts, a protracted effort was 
first made, on the part of the propeller, to free 
the cable; which resulted in an entanglement 
of the other screw so that no other way was 
open but to break or cut the cable. It was 
therefore, as was supposed, broken, and the 
vessel, considered to be all clear, started off 
on the next mornmg. At that time the em- 
ployees of the telegi-aph company appeared, 
and offered their seiTices In regard to the 
cable. These were then unnecessary, as was 
supposed, and the vessel moved off. It was 
afterwards disclosed that the boat was still 
fast, another of the cables having caught the 
screw. This cable parted when the strain 
came upon it. 

A refusal of the services of the telegi-aph 
K'ompany under such circumstances does not, 
in my opinion, cast upon the propeller the re- 
sponsibility for all that occurred. On the con- 
trary, the subsequent events must be held to 
be the result of the original negligence, which 
entangled the propeller in the cable. 

There must be a decree in the first named 
action in favor of the libellant with an order 
of reference, and the libel of the "Western 
Union Telegraph Company must be dismissed 
Avlth costs. 

[.On appeal to the circuit court, the above de- 
cree was affirmed. Case unreported.] 



Case No. 13,37S. 

STEPHENSON v. GIBERSON. 

[1 Cranch. O. O. 319.] i 

Circuit Court, District of Columbia. June 
Term, 1806. 

A-rTAcnMEXT—CoxDEMNATiox— Proof of Debt. 

1. Upon an attachment under Act 1795, c. 
30, tlie plaintiff must prove his debt before he 
can obtain judgment of condemnation. 

2. QujEre, whether attachment lies for unliq- 
\iidated damages. 

Attachment under Act Md. 1795. e. 56. 
The plaintiff made aflidavit and annexed ar- 
ticles of agreement by which the defendant 
had agreed to do bricklaying work for the 
plaintiff. 

THE COURT refused to condemn the at- 
taciied effects without proof of the debt, and 
doubted -u whether a claim of unUquidated 
damages can be the ground of an attach- 
ment under the act of 1795. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case No. 13,373. 

STEPHENSON v. HOYT. 
[1 MacA. Pat. Cas. 202.] 

Circuit Court, District of Columbia. March, 

1854. 
Patents — Ixtkrfekesces — Test of iNTEitFKitEXCE 

— PUIOKITY OP ISVEXTION — RbDOCTION TO 

PUACTIOE— Omnibos Steps. 

p.. On the question whether an interfMrence 
exists between an application and an existing 
patent, liie nature and extent of the patentee's 
invention is not necessarily to be ascertained 
from his specification and claim alone, but the 
same may be shown by parol evidence; for 
under the sixth and eighth sections of the act 
of 1836, which must be construed together, the 
applicant is not entitled to a patent if it ap- 
pears that any part of that which he claims as 
new had before been invented, discovered, or 
patented, etc.] 

[2. Proof that at a particular time the in- 
ventor made drawings of his invention is suffi- 
cient evidence of reduction to practice.] 

[3. Where the end proposed by two inventors 
is tlie same, namely, to secure the step of an 
omnibus from unauthorized use by boys, and 
also to kerp mud from dashing upon it, and 
both accomplish the result by combining a 
shield with the coach door so as to cover the 
step when the door is closed, the inventions 
must be considered as substantially the same, 
so as to constitute an interference, althougli 
one inventor so constructs the step that it forms 
part of the body of the omnibus, while the 
other makes it separate from the body, and aft- 
erwards attaches it thereto.] 

[This was an appeal by John Stephenson 
from a decision of the commissioner of pat- 
ents, in an interference proceeding, awai-ding 
to William H. Hoyt priority of invention in 
respect to an improved step for omnibuses.] 

MORSELL, Circuit Judge. On the 2.5th 
October, 1S52, the appellant, John Stephen- 
son, presented his petition to the commission- 
er for a patent for his invention of a new 
and improved step for omnibuses. In his 
accompanying specification he states that 
"the nature of his invention is to make a 
more safe, comfortable, cleanly, and elegant 
step than those now in use, and, in combina- 
tion with the shield, secure the step from 
improper use; that the independent boxed 
and shielded step is in two parts." He pro- 
ceeds to give a particular description of said 
parts according to his drawings and model, 
and then says: "These parts united form the 
boxed step A, which is usually attached by 
the legs N N to the tail-block of the car- 
riage parts, but may be fastened to the body 
at or near the door-sill." Then he particu- 
larly describes the shield', which is attached 
to the lower part of the door in such manner 
as to form the outer covering to the boxed 
step, thus shielding the steps fi'om use when 
the door is closed. Again he says: "What I 
claim, and desire to secure by letters-patent, 
is the independent boxed omnibus step, in 
combination with the shield, in form and con- 
struction substantially as described." 

A similiar application in some respects was 
made by Thomas Coles, who was one of the 
parties in this controversy before the com- 
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rnissioner; but as he has since abandoned his 
claim, he will be considered as no party to 
this appeal, and as out of the case. 

As to William H. Hoyt, the appellee, right 
is derived to him under a patent issued the 
27th May, 1851, (No. 8,119,) for his invention 
of a new and useful improvement, in omnibus 
steps. In his specification he particularly de- 
scribes the construction of it, and refers to 
the accompanying drawings as part thereof. 
He slates that the nature of his improvement 
consists in havtng a rear portion of the body 
of an omnibus project doAvnwards sufiScient- 
ly to form a step, said step being covered by 
the door when closed, by which arrangement 
the accidents daily occurring in consequence 
of persons standing upon the steps of omni- 
buses as at present constructed are entirely 
prevented. He further says: "What 1 claim 
as new, and desire to secure by letters-pat- 
ent, is the manner of constructing the step as 
described, yiz., by having a portion, B, of the 
body of the omnibus projecting downwards a 
suitable distance, the bottom of said projec- 
tion B foi-ming the step C, and so arranged 
as to be perfectly covered and protected by 
the door D, when closed, substantially as 
described." 

The commissioner being of opinion tliat the 
patent thus applied for by the appellant 
would interfere with the said unexpired pat- 
ent of said William H. Hoyt, refused to grant 
the same. And for the purpose of trying the 
issues between the parties a day was ap- 
pointed, and the parties allowed to take tes- 
timony accordingly; and which being duly 
taken and laid before the commissioner, to- 
gether with the arguments of the parties by 
their counsel, on the 26th of Septembei', 1853, 
the commissioner says: "This cause came 
up for hearing on the 12th instant; and on 
cai'eful consideration of the testimony duly 
taken and transmitted by the three parties 
aforesaid, I do decide, in accordance with the 
reasons given in my opinion filed this day, 
that W. H. Hoyt is the prior inventor of the 
covered omnibus step." From this decision 
and consequent refusal Mr. Stephenson hath 
appealed and filed his reasons, with a peti- 
tion that it may be heard and determined. 

The first and fifth reasons may be consid- 
ered in substance as embracing the same mat- 
ter—that the commissioner eiTed in deciding 
that it appeared from the testimony that the 
independent boxed and shielded omnibus step 
was not a new and useful invention, so essen- 
tially difCering from that conveyed by the 
patent of Hoyt as to entitle Stephenson to 
letters-patent for the same. The second, be- 
cause he decided that Hoyt was legally to be 
regarded as the original inventor of the cov- 
ered or protected omnibus step. Third, be- 
cause he decided that Hoyt's delay in apply- 
ing for a patent until 1851 did not operate as 
an abandonment of his alleged invention. 
Foiu'th, because he decided that the invention 
of Hoyt and Stephenson sought to effect the 
same result by the same means. The sixth 



and last is a general reason as to the facts 
proved, and his conclusions of law from 
these facts. The grounds of the commis- 
sioner's decision, which he is required by the 
eleventh section of the act of March 3, 1830 
[5 Stat. 354], fully to set forth in writing, 
touching all the points involved by the rea- 
sons of appeal, (and to which the revision 
must be confined,) the commissioner states 
are to be found in the opinion and reasons 
before alluded to filed on the said 26th of 
September, 1853. in which he says: "The 
main object sought to be accomplished in all 
these cases Ls the construction of a covered 
omnibus step so arranged that the opening of 
the door removes the covering. This object 
is attained in each case by means almost 
identical in their genei-al character. If Hoyt 
was the prior inventor, he must be so de- 
clared, and his patent will still cover just 
what he invented, and no more. The evi- 
dence shows that Hoyt conceived the idea in 
1846; that he marked it out with chalk on a 
board and drew a plan on paper; and the 
witnesses state that the plan was sufficient- 
ly described to enable a workman to con- 
struct what was there represented. This date 
is long prior to that fixed for the inventions 
of Cole or Stephenson. * * * It is not nee- 
essaiy to have actually constructed a machine 
In order to give a date to the time of inven- 
tion. A drawing that sufficiently embodies 
the entire idea is enough for this purpose." 

The commissioner says his only doubt is as 
to the presumption of abandonment arising 
from the lapse of time between the date of 
his invention and his application for the 
patent; but is satisfied from the circum- 
stances proved that such a conclusion would 
not be warranted in this case. The circum- 
stances are that Hoyt ivas a workman for 
Kipp & Brown; that when he made his in- 
vention he proposed to them to try it on their 
omnibuses, which they promised to do as 
soon as they should have any new ones con- 
sti'ucted; that before this event occurred their 
establishment was burned down, and that as 
soon as they were in a condition to con- 
sti'uct a new omnibus they made them with 
this device, and Hoyt about the same time 
applied for a patent. The conclusion to 
which he comes is that these circumstances 
are sufficient to rebut the conclusion of any 
abandonment on the part of Hoyt of the 
design to apply his invention to use; and he 
therefore was of the opinion that Hoyt must 
be regarded as the prior inventor of the cov- 
ered omnibus step. 

Notice of the time and place of hearing hav- 
ing been given, the commissioner, according 
to law, laid before me all the original papers 
and evidence in the case, together with the 
gi-ounds of his decision, set forth in writing, 
touching the points involved by the reasons 
of appeal; and the case has been submitted 
to me upon written arguments. The order 
of the argument in reply to the report of the 
commissioner has been much the same with 
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that of the reasons. With respect to the con- 
struction of the patent and specification, and 
the rule of law by which the interference in 
this case is to he tested, the commissioner 
has said: "If Hoyt was the prior inventor 
he must he so declared, and his patent will 
still cover just what he invented, and no 
more." The position of the appellant's coun- 
sel is that the nature and extent of invention 
of Hoyt is to he determined from the specifi- 
cation and claim upon which his patent is 
founded— "not what Hoyt's idea was when 
he made his fii"st drawing, or what kind of 
step and cover he now makes and uses, but 
What his patent actually secures to him." 
This rule, I think, is too broadly laid down 
as applicable to this case. The sixth and 
eighth sections of the act of congress of 1S3G, 
c.357 [o Stat. 119, 120], must be taken together 
in construction, by which the applicant for a 
patent to entitle himself (and before the com- 
missioner can be authorized to issue the pat- 
ent) must appear to be the original and first 
inventor or discoverex*, -and it must appear 
that no part of that which is claimed as new 
had before been invented, discovered or pat- 
ented, &e.; and upon appeal by an applicant 
it may be determined whether he is or is not 
entitled to a patent; and of course this be- 
comes the duty of the appellate tribunal. 

It is true under particular circumstances a 
subsequent inventor may be entitled to a 
patent, and perhaps for any part not clearly 
described in the patent and specification of 
the first and original inventor; but it can 
only be so where the subsequent inventor 
believes himself to have been the first and 
original inventor, and where he had no 
knowledge of the original invention—where 
no such public use was made of it that 
such knowledge was attainable, or where 
such part had not been perfected and was 
abandoned. To sup^iort his position the ap- 
pellant refers to Le Roy v. Tatham, 14 How. 
[55 U. S.J 176. In this case the coiirt 
say: "But we must look to the claim of 
the invention stated in their application by 
the patentees." And again: "The patentees 
have founded their claim on this specifica- 
tion, and they can neither modify nor aban- 
don it, in whole or in part. The combination 
of the machinery is claimed, through which 
the new property of lead was developed, as 
a part of the process in the structure of the 
pipes. But the jury were insti-ueted 'that 
the originality of the invention did not con- 
sist in the novelty of the machinery, but in 
bringing a newly-discovered principle into 
practical application.' " This was the case 
for an infringement of a patent. In such 
a case the plaintiff could only recover for a 
violation of that which he had an exclusive 
right to, and that could be nothing more 
than his patent and specification covered in 
plain, clear terms. But I have endeavored 
to show that the question in this case is en- 
tirely different, and, therefore, the decision 
is inapplicable. 



What, then, are the circumstances as to 
this point? Brown, one of the witnesses, 
proves that Hoyt explained his plan of a 
protecting omnibus step to him, in the -pres- 
ence of Runyon and Kipp, in November or 
Decembeiv 1846, and at the same time made 
a drawing of it both on board and on paper. 
The original di-awing or paper was shown 
and recollected and sworn to by the wit- 
ness, but it has since been lost by the com- 
missioner. The protected step described by 
Hoyt in 1846 was like the one described in 
Hoyt's patent, subsequently attached to wit- 
ness' omnibus by direction of Hoyt. He 
well understood it, and could have made one 
from the drawing. He intended to have 
put them on Ms new omnibuses, but was 
burnt out; and the first of the Hoyt steps 
which were applied to their omnibuses was 
in 1850. He used twenty-five or thirty. 
Kipp, another witness, proves the same 
facts, and that in the year 1846-'47 Hoyt 
urged that his step should be put on the 
omnibus of Kipp & Brown, and that it 
would have been so done, but that they 
were burnt out. Descamp, another witness, 
says that Glandat, of Philadelphia, bad 
Hoyt's step on forty-four or forty-five om- 
nibuses. Mr. Stephenson and Hoyt were 
residents of the same place. Under such 
circumstances, it will not, I think, be too 
much to say that a sufficient opportunitj' 
was afforded to Mr. Stephenson to attain a 
knowledge of the claim of Hoyt for his plan 
of a protected omnibus step. The first wit- 
ness proves, also, that at the same time- 
that is, in December, 1846— said Hoyt made 
a drawing of it both on a board and on pa- 
per. This, on well-settled principles of pat- 
ent law, must be considered as sufiSciently 
reducing the invention to practice. On a 
comparison between the two inventions as 
described in the respective specifications, 
and unaided by the testimony of the wit- 
nesses, there certainly appears in the forms 
of the contrivances considerable differences 
and improvements, the structure of the one 
being a component part of the body of the 
omnibus and the consequent arrangement 
for the step, and the other a separate and 
independent step, until connected with the 
omnibus by being attached to it. That this 
latter is a better and improved mode of ac- 
complishing the object in many respects, I 
strongly incline to think; but this may be 
the case, and still it may be a substantial 
interference with the principle of Hoyt's in- 
vention, though much more imperfect in its 
embodiment Whatever that principle is, 
he has certainly a right to be protected in 
the enjoyment of it after it has become se- 
cured to him by patent. And as has been 
before seen, it is important in the decision 
of the questions involved that the appellant, 
to entitle himself to a patent, should ap- 
pear to be the fii-st original inventor, accord- 
ing to the principles of patent law as to the 
proper tests. 
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The object and end to be attained appear 
to have been the same, i. e., to secure the 
step, in combination with the shield when 
the door was shut, from improper use by the 
intrusion of boys standing upon it and the 
preservation of passengei-s from -mud. This 
was to be effected, though in a somewhat 
■different way, yet hy substantially the same 
kind of operation, i. e., a shield arranged 
with the lower part of the door, to operate, 
when sliut, to fonn a covering for the step, 
which forms a component part of the rear 
body of the omnibus or is connected to it by 
being attached to the same part. To effect 
this result appeai-s to me to have been the 
great and principal aim of both. What, 
therefore, according to authoi'ities on the 
subject of patent law, was the principle? 
Judge Washington, in the case of Gray v. 
James [Case No. 5,718], stating what he con- 
■sidei-s to be the test of the principle of a 
machine, says: "What constitutes a differ- 
■ence in principle between two machines is 
frequently a question of difficulty, more 
especially if the difference in form is con- 
sidei-able and the machineiy complicated. 
But we think it may be safely laid doAvn as 
ii general rule that when the machines are 
substantially the same, and operate in the 
same manner to produce the same result, 
they must be in principle the same. I say 
substantially, in order to exclude all formal 
difference. And when I speak of the same 
result, I must be underetood as meaning the 
same kind of result, though it may differ 
in extent; so that the result is the same, 
nccording to this definition, whether the one 
produces more nails, for instance, in a given 
space of time than the other, if the opera- 
tion is to make nails." So, also, Bovill v. 
Moore, Davies' Pat. Cas. 361-40o: "It will 
Tje the same in substance if the principle be 
the same in effect, though the form of the 
machine be different." Many more authori- 
ties to the same point might be stated. 1 
shall think one more enoiigh. Curtis (sec- 
tion 224> says: "If the change inti'oduced by 
the defendant constitutes a mechanical 
•equivalent in reference to the means used 
by the patentee, and, besides being such an 
•equivalent, accomplishes some other advan- 
tage beyond the effect or purpose accom- 
plished by the patentee, it will still be an 
Infringement as it respects what is covered 
by the patent, although the further advan- 
tage be a patentable subject as an improve- 
ment upon the former invention." [Curt. 
Pat.] 

With respect to the extent of the protec- 
tion in his exclusive property, Alderson 
(Baron) said (Webst. Pat. Cas. 144^-146): 
^'The difficultj'- that will press on you (the 
jnry), and to which your attention will be 
called in the present case, is this: You can 
take out a patent for a principle, coupled 
with the mode of carrying the principle into 
effect, provided you have not only discover- 
ed the principle, but invented some mode of 



can*ying it into effect. But then you must 
start with having invented some mode of 
carrying the principle into effect. If you 
have done that, you are entitled to protect 
yourself from all other modes of carrying 
the same principle into effect," &c. The 
i"ule of law is perhaps more aceui-ately stat- 
ed by Judge Washington in the nail manu- 
facturing ease just before referred to, in 
which he says: "The patent is for an improve- 
ment in the art of making nails by means 
of a machine which cuts and heads the nails 
at one operation. It is therefore not the 
gi-ant of an abstract principle," &c. AVith 
these principles and tests, I will proceed to 
consider the two inventions in connection 
with the testimony. 

The amount of the testimony, as stated by 
the witnesses on the part of the appellant, 
must, I think, be eousidered as proving tliat 
the box step and protector of the Stepheuson 
invention is separate and independent of the 
omnibus body, and may be put on or taken 
off at pleasure, as stated in the specification; 
and when put on, it is done by attaching it 
thereto; that it possesses superior advan- 
tages over the Hoyt step; that the Hoyt 
step itself is a comi)onent part of the body 
of the omnibxis, and not an independent 
thing; that they were found in practical use 
to be verj' imperfect (they weakened the 
back of the body and required the roar cnv- 
riage part to be can-ied ahead); that omni- 
buses which had been used with these steps 
required much more time and expense to re- 
pair them and to apply them to the ordinaiy 
omnibuses. There Avas evidence, also, tend- 
ing to prove that alterations had been made 
by Hoj't himself and others in his steps in 
some measure to resemble the Stephenson 
step, on account of the imperfections found 
in the practical use of the Hoyt step, accord- 
ing to the original plan; that by Hoyt's 
mode a good deal of room was taken away 
by cutting the piece out of the bottom side 
to make a step. As to the testimony on the 
part of the appellee, Brown— a witness be- 
fore alluded to— a builder and repairer of 
coaches for twenty-seven years — in adtlitit n 
to what has already been stated of his testi- 
mony, says the protected step described by 
Hoyt in 1846 was like the one described in 
Hoyt's patent; he says it is the best in use; 
that the cutting out for the step does not 
weaken the body of the omnibus nor require 
a new door to apply it to old omnibuses; the 
Hoyt step and the so-called Stephenson step 
can both be applied to the same omnibus; 
Hoyt's form is best; the drawing of Hoyt's 
letters-patent represents accurately the step 
and protection which Hoyt explained and 
drew out in 184G; he considers all the differ- 
ent forms in use as Hoyt's or bordering on 
Hoyt's step. John M. Runyon, a coach- 
maker, whose testimony has also been partly 
stated, corroborates Brown. He says that 
he has often made the step since it was 
shown to him in 1846, and us early as 1849 
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or ISdO; Hoyt's is the best form of protected 
steps now in use; they have woni "svell; 
both the Hoyt step and the Stephenson form 
of it can he applied to the same omnibuses; 
the Stephenson form -would be the most ex- 
pensive; the principle is the same in all the 
covered steps; they all agree in the essen- 
tial parts; Hoyt's can be applied to old om- 
nibuses without making new doors, and does 
not weaken the body. Kipp, a coach-maker, 
as far as he goes, is substantially the same 
Avith the other two. James Foster, a coach- 
maker, has applied tlie Hoyt step; says that 
it does not weaken the body, is most conven- 
ient, and wears just as well; it is about 
three days* work to make and apply steps 
like Hoyt's, Fiuncis Descamp: The testi- 
mony also of this witness has been partly 
stated. In addition he says: "Hoyt's form 
is better than Stephenson's; his step is veiy 
strong; they have been well tried on the 
forty-four or fort5'-five omnil^uses of Glan- 
dat; those that were put on fii*st well are 
there still." The testimony of one of the 
appellant's witnesses, George Fielding, who 
is stated to be a coach-maker and machinist, 
in some respects corroboi-ates what is said 
by the aforenamed witnesses of the appellee, 
as it respects the nature of the differences 
between the two machines, partaking of 
form in the embodiment rather than sub- 
stance as to their principle. 

On a very careful examination and com- 
parison of the testimony on the different 
sides of the controversy in this case, which 
I have endeavored to make, I find it is tme 
that there are considerable differences in 
the statements of the witnesses, but they 
are chiefly as to the Stephenson step being 
the most perfect form in which the idea or 
original principle has been clothed, consist- 
ing in the various advantages stated by 
them, rather than in the principle itself in 
the more imperfect form in which it has 
been presented by Hoyt, the appellee. His 
witnesses, if they are to be believed, prove 
that even as to this point the facts are not 
so, and that the Hoyt step is to be preferred. 
Beyond this they say, expressly and posi- 
tively, that the principle in both inventions 
is the same; that there is no essential dif- 
ference. These witnesses are stated to be 
experienced machinists and coach-makers, 
skilled in this veiy branch of business. 
Their opinions and judgment, therefore, 
must be allowed due weight, and I th^nk 
gives the preponderance in favor of Hoyt. 

As before noticed, the evidence very cleai'- 
ly shows that Hoyt's said invention was 
several years prior to that of Stephenson. 
Upon full consideration, therefore, of the 
whole case, I am of opinion that the said 
William H. Hoyt was the prior inventor of 
the said improved omnibus step and cover 
as in his specification is described, and that 
the said invention of the independent boxed 
and shielded step, for which the said 
Stephenson asks a patent, does interfere 



with said Hoyt's invention, and that the 
said decision of the commissioner of patents 
be, and the same is hereby, aflSlrmed. 
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STEPHENSON v. JACKSON. 

[2 Hughes, 204; 1 9 N. B. R. (1874) 255.] 

Circuit Ccurt, D. West Virginia. 

Baxkktiptct — Partneksh IP— Joist and Sepak.vte 
Assets. 
Where a creditor holds the note of a copart- 
nership indorsed by one of its members, he may 
prove in banliruptcy against the copartnership 
fund and also against the separate estate of the 
copartner indorsing, and he may elect out of 
■which fund he may be paid. Arguendo, he may 
collect dividends from both funds. 

Pn review of the action of the district 
court of the United States for the district of 
West Virginia.] 

In bankruptcy. 

BOND, Circuit Judge. , This is an appeal 
from the district court in bankruptcy to the 
supervisory jurisdiction of the circuit court, 
under the second section of the banknipt act 
[of 1867 (14 Stat. 518)]. George A. Wells & 
Co., merchants, of which firm James Cook 
was a member, were adjudged bankrupts, 
upon the petition of creditors, in August, 
1869, and an assignee was appointed, who 
has collected and has in hand the assets of 
the said firm. On the 7th day of April, 1870, 
James A. Stephenson filed his petition in the 
bankrupt court, alleging that on the 28th day 
of August, 1868, the said George A. Wells & 
Co. made their promissory note to James 
Cook for the sum of six thousand nine hun- 
dred and six dollars and thirty-five cents, 
payable six months after date, and that the 
said James Cook, before said note became 
due, for a valuable consideration indorsed 
the said note to him, Stephenson, "Protest 
waived, James Cook," which said note was 
not paid at maturity; that he has proved 
his said debt against the said firm of George 
A. Wells «& Co., and also against the indi- 
vidual- estate of James Cook; that having 
two funds to elect from out of which the 
said debt shall be paid, he elected to take 
the individual estate of James Cook. He al- 
leged, moreover, that there were conflicting 
claims of other creditors of said firm, and 
the individual members thereof, claims con- 
flicting not only as to priority, but also as 
to what fund was applicable for their pay- 
ment. He asked, therefore, that the court 
refer the matter to a commissioner to re- 
port the debts and their priorities, and the 
funds applicable to the payment of each. 
This was done, and the commissioner report- 
ed that the claim of Stephenson was a valid 
one, and that he was entitled to be paid as 
he had elected to be, out of the separate es- 

1 IReported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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tate of James Cook. To this report certain 
of tlie creditors excepted, alleging "that the 
debt due Stephenson was a firm debt, and 
was so received by Stephenson, and no en- 
gagement on the part of Cook to see it paid 
will alter his liability, except as attaches to 
his as an indorser of the paper of the firm." 
The proof chiefly in argument relied on, that 
Stephenson took his note, intending to charge 
the firm of George A. Wells & Co. only, is 
that that firm w^ere the makers of the note, 
and that he knew that James Cook was a 
member of that firm. 

These facts are riot sufficient to sustain the 
inference drawn from them, and even were 
the inference not repelled by direct proof to 
the contrary, they do not even tend to show 
that Stephenson trusted the firm alone. It 
is a daily occurrence that individual mem- 
bers of partnerships indorse the notes of 
their firm to give the individual security of 
their individual property to the holders of 
the firm paper, and that was the fact in this 
case. I am at a loss to know, and have not 
been able to learn from the argument, why 
an indoi-see is not entitled to prove his debt 
against the estate of any prior indorser of 
an unpaid promissory note, even if that in- 
dorser be a member of the firm which made 
the note. That a person is a member of a 
firm does not preclude him from acting in 
his individual capacity even in behalf of the 
firm to which he belongs, and if he indorses 
the note of his firm he stands in the same 
relation to all subsequent holders and to the 
makers also as if he were a stranger. Now, 
if the makers of this note were not in bank- 
ruptcy, unquestionably Stephenson could sue 
and recover from the indorser, Cook, and 
levy execution upon and make his debt out 
of the separate estate of Cook, and leave him 
to recover from the maker. How does the 
fact of bankruptcy of the parties alter the 
liability of either the indorser or the makers 
to the holder? The bankrupt law undertakes 
to make distribution of the assets of the 
bankrupt according to the rights and prior- 
ities of creditors existing at the time of 
bankruptcy. It does not alter or change 
those rights and priorities, and Stephenson, 
if he could sue and recover his debt out of 
the separate estate of Cook prior to this 
bankruptcy, can do so now out of his sep- 
arate estate in the hands of the assignee. 
It is contended here, though the point was 
not raised below, that the liability of Cook 
as indorser never became fixed, because 
there is no proof offered of demand upon 
and non-payment by the makers. It would 
not be permitted to raise this question here 
for the first time without giving the peti- 
tioner an opportunity to offer proof of the 
fact. The exception to the commissioner's 
report states no such objection, and even if 
it did, I see no force in it. Cook waived 
protest, and must be held therefor. Now, to 
admit that a protest would prove, and by 
the statute law of this state a protest is 



prima facie evidence of demand and non- 
payment by the makers, it is not necessary 
to decide how far Stephenson was bound 
to elect out of which fund he would tak& 
his debt. He asks so to do, and cannot com- 
plain if he be permitted to do as he asks. 
I think the district court erred in its order 
sustaining the exception to the report of 
the commissioner, and will sign an order 
confirming that report in this respect, and 
directing the assignee to allow Stephenson 
to take his debt out of the individual assets 
of Cook. 



See 
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Case JSTo. 13,375. 

STERLING et al. v. The JENNIE OUSII- 
MAN. 

[2 Cliff. G36.]i 

Circuit Court, D. Maine. Sept. Term, 186G. 

Collision — Vessel at Axcnon — Harbor Regula- 
tions— Inevitable Accident. 

1. The general rule is, that where a vessel 
is at anchor in a proper place, with no sails set. 
and another under sail collides with her and oc- 
casions injury to her, the vessel in motion is 
liable. 

2. The harbor regulations of the harbor of 
Bangor require that no vessel shall come to- 
anchor in the channel within certain limits; 
in this case it was found that the libellant's 
vessel was anchored in a proper place, had the 
proper light, and that her owners were entitled 
to recover of the respondents, in accordance 
with the decree of the district court which was 
affirmed. 

3- Inevitable accident in collision cases is 
never admitted as a defence, except when it is 
shown that neither vessel was in fault. 

[Appeal from the district court of the Unit- 
ed States for the district of Maine.] 

Admiralty appeal in a cause of collision. 
[William Sterling and others] the owners of 
the brig William Nickels exhibited their 
libel in the court below, against the brig 
Jennie Cushman ru''illiam H. Lewis, claim- 
ant], in a cause of collision, civil and mari- 
time. The place of the collision was in the- 
Penobscot river between Bangor bridge and 
the north line of the town of Hampden. The- 
libellants' brig arrived at Bangor during the 
night of September 7, 18G5, with a load of 
white-oak timber, and anchored on the east- 
ern side of the river, nearly opposite Tewks- 
bury's Shipyard. The next day, at the re- 
quest of the stevedore, she weighed anchor 
and dropped down the river about one hun- 
dred and fifty feet, where she again came to- 
anchor for the purpose of discharging cargo. 
The stevedore stated that in changing her 
place of anchorage she was put in shore on 

1 [Reported by William H^nry Chfford, Esfj- 
and here reprinted bj permission.] 
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■the eastern side of tbe channel. The .cargo 
was consigned to John T. Tewksbury, the 
■owner of the wharf of that name on the 
Brewer side of the river; and he confirmed 
the statement of the stevedore that the ves- 
sel did not lie more than one third the way 
4icross the river from the Brewer shore. 
She drew, when loaded, twelve feet of wa- 
ter, and at low tide there was not more 
than seven feet of water where she lay. Un- 
loading was continued through two days, 
during which the brig did not change her 
position. The Jennie Cushman came up the 
river on the night of the second day during 
which the brig was unloading. When three 
miles below Bangor a steam-tug was em- 
ployed to tow her into the harbor, and in 
■coming in she struck the vessel of the libel- 
lants and caused the damage complained of. 
None of the ship's company of the respond- 
ents' vessel were on board at the time of the 
■collision except the master and two sea- 
men, and they were below. At about nine 
o'clock in the evening, they set a light in 
the starboard rigging, ten or twelve feet 
above the deck, and the light burned bright- 
ly. The collision occurred between eleven 
and twelve o'clock at night; but it was a 
bright night, and the vessels had been in 
plain view of each other for a half-hour 
before it took place. 

James S. Rowe, for libellants. 

Charles P. Stetson and Shepley & Strout, 
for respondents. 

CLIFFORD, Circuit Justice. Taken as a 
whole, the circumstances show to a demon- 
stration that this was a case of fault and 
not of inevitable accident. Inevitable acci- 
■dent is never admitted as a good defence ex- 
■cept when it appears that neither vessel 
was in fault, because if the vessel of the 
respondent was in fault, the libellant is en- 
titled to recover, and if the vessel of the 
libellant is in fault then the libel should be 
dismissed; but if both were in fault, then 
the damages should be divided. The Penn- 
sylvania, 24 How. [Go tr. S.] 313; The James 
Gray, 21 How. [62 U. S.] 104. The general 
rule is, that when a ship is at anchor in a 
proiier place or anchoring, and with no sails 
set, if another ship under sail collides with 
her and does her damage, the vessel in mo- 
tion is liable. The Batavier, 2 W. Rob. Adm. 
407; The Scioto [Case No. 12,508]; Strout v. 
Foster, 1 How. [42 U. S.] 89. 

The appellants do not controvert that gen- 
eral rule, but insist that the evidence in the 
record shows that the case falls within the 
•qualifications which are included in the 
rule. The harbor regulations of the port of 
Bangor provide that no vessel, steamboat, 
or raft shall be allowed to anchor or lie in 
the main channel of the river between the 
Bangor bridge and the north line of Hamp- 
den, so as to obstruct the free passage of 
vessels, boats, or rafts up or down the river. 
The duty of the harbor-master is to board 



vessels as soon as practicable after their 
arrival, and to exhibit to the proper officer 
the regulations of the port, and, if neces- 
sary, to direct them where they shall lie. 
The ai'gument of the appellants is that the 
vessel of the libellants was not anchored 
in a place allowed by the harbor regulations, 
but in a place where she obstructed the free 
passage of vessels up and down the river. 
But the harbor-master, and the owner of the 
wharf to whom the cargo was consigned, 
testified otherwise, and so do the master and 
all others on board the damaged vessel. 
They testify that she was on the Brewer 
side of the main channel, where at Jow tide 
the water was not more than seven feet 
deep. The witnesses examined by the ap- 
pellants strongly support their theory, but 
after a careful examination of the whole 
evidence I concur with the district judge 
that their testimony is not sufficient to over- 
come the facts and circumstances adduced 
by the libellants. Several other defences 
were set up by the respondents, but it is 
sufficient to say that no one of them is sus- 
tained by the evidence. Decree affirmed 
with costs. 



STERLING (UNITED STATES v.). See 
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Case nSTo. 13,376. 

Case of STERN. 

[6 Int. Rev. Rec. 87J 

Circuit Court, S. D. New York. Sept. 12, 18G7. 

BaSKUUPTCY — PETITIOS to AXXUL — ASSJGNMEST 

OF Claijis. 
In bankruptcy. 

BLATCHFORD, District Judge. A pe- 
tition was duly verified by oath, having been 
presented to, and filed in this court by said 
bankrupt, setting forth that on the 11th of 
July, 1867, he filed a petition in banki-uptcy 
in this court; that on the 16th of July, 1867, 
he was duly adjudicated a bankrupt under 
the bankruptcy act of March 2, 1867 [14 
Stat. 517] ; that on the 2d day of September, 
1SG7, Ml'. John Sedgwick was duly appointed 
assignee of his estate; that all the creditors 
named in Schedule A, filed in his petition, 
have made assignments of their claims 
against him to one Morriz Stem; that all 
such creditors have been paid and satisfied 
by said Morriz Stern; that said Morriz Stern 
having thus become sole creditor of said 
bankrupt, has released him from all claims, 
demands and liabilities by a deed of release 
executed by him to said bankrupt, and dated 
the 9th day of September, 1867, a copy of 
which deed is annexed to said petition,— and 
praying that the said adjudication in bank- 
ruptcy against him may be annulled upon 
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his giving such notice to the creditors set 
forth in said schedule, as this court raay di- 
rect, or upon such other terms and condi- 
tions as this court may deem reasonable and 
just. 

Now, on motion of Edwin James, Esquire, 
attorney for said petitioner, it is hereby or- 
dered tliat the said creditors, and all other 
creditors of said banlirupt, and the said as- 
signee, and all other persons interested, show 
cause before this court in bankruptcy, on 
the 1st day of October, 1867, at 11 a. m., in 
the court-room of this court in the city of 
New York, why the pi-ayer of said petition 
shall Aot be granted; and it is further or- 
dered that a copy of this order be served per- 
sonally or through the post-ofla.ce, postage 
I>repaid, upon each of the said creditors 
whose debts are set forth in said schedule, 
and also a copy thereof personally upon said 
assignee at least ten days before the return 
day aforesaid; and that a copy of this order 
be published once in each week for two suc- 
cessive weeks in the New York Daily Times 
and the New York Commercial Advertiser, 
the last publication to be at least five days 
oefore said return day. 
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Case Wo. 13,377. 

STERN v. SOHONFIELD. 

[3 Cin. Law Bui. (1878) 500.] 

Circuit Court, S. D. Ohio. 

Baxkuuptcy— Confession op Judgment as Phef- 

EllENCE OF CKEDITOKS. 

[This was an action by L. Stern against 
Alexander Schonfield.] 

Wright & Simon, for petitioner. 
W. M. Bateman and F. W. "Wood, for de- 
fendant. 

Before SWING, District Judge. 

In this case, Stern and others, as creditors 
of defendant, filed their petition in bankrupt- 
cy against him, and, as the act of bank- 
ruptcy, alleged that about the 1st of Novem- 
ber, 1877, he confessed judgments in favor of 
Schonfield Bros. & Co. and Steinfleld, with 
intent to prefer. Tlxey also filed a petition in 
the same case against those judgment cred- 
itors for an injunction to restrain them from 
enforcing a levy upon Schonfield's goods. In 
Januaiy, 1875, Steinfleld loaned Schonfield a 
sum of money, and took a judgment note for 
it. In July, 1877, Schonfield Bros. & Co.. 
having a large claim against Schonfield, loan- 
ed him $1,800, and took two judgment notes 
for the whole indebtedness. In November, 
1877, a few days before the filing of the pe- 
tition in bankruijtcy, Schonfield Bros. & Go. 
and Steinfield took judgment upon their notes, 
and levied execution tipon Schonfield's store. 
Petitioners moved for leave to amend their 



petition in bankruptcy so as to charge as a 
further act that Schonfield had given power 
of attorney to confess judgment with intent 
to prefer creditors. 

THE COURT held: First. That within the 
meaning of the bankrupt act [of 1867 (14 Stat. 
517)] the defendant, Schonfield, did not con- 
fess judgments as alleged; the taking of a 
judgment upon a power of attorney not being 
a confession of judgment within the meaning 
of the law. 

Second. That petitioning creditors are not 
entitled to amend so as to allege a new act 
of bankruptcy. 

Third. That in this case, if the notes and 
powers of attorney were given without in- 
tent to prefer, and without knowledge of the 
bankruptcy of the maker, the creditoi-s are 
entitled to pursue their legal remedies there- 
on by judgment and levy, although the debtor 
may be banknipt, and the creditors have 
knowledge of that fact the time of such judg- 
ment and levy. 

Fourth. That as a matter of fact the powere 
of attorney were not given with intent to pre- 
fer in violation of the bankrupt law. 

Both petitions were dismissed at the cost 
of the petitioning creditors. 



STERN (UNITED STATES v.). See Case No. 
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Case ISTo. 13.378. 

STERN V. WISCONSIN CENT. R. CO. et al. 

[11 Chi. Leg. News, 384; 8 Reporter, 488; i 
27 Pittsb. Leg. J. 40.] 

Circuit Court, E. D. Wisconsin. April, 1879. 

Bailuoad Company — Moutgage — Foueclosuke uv 
bondholdek. 

A mortgage of a railroad was given to secure 
the holders of bonds. Default having been 
made in payment of the interest, a bill was filed 
by the trustees of the mortgage, asking that 
they be put into possession. A funding sys- 
tem was adopted by which payment of inter- 
est on the bonds was postponed, and the money 
used in completing the road. The proceeds of 
sale of certain lands were also used in con- 
struction of the road, to which the trustees, 
under the mortgage, assented. On a bill filed 
by a bondholder who had not assented to the 
funding arrangement, Jidd, that although there 
had been a diversion of the funds of the road, 
yet there having been no demand by the bond- 
holders upon the trustees to foreclose and sell, 
the plaintiff, as one of the bondholders, could 
not by original bill proceed and ask for a fore- 
closure and sale; he should ask to be made a 
party, for the protection of his interest, to the 
litigation already pending in court. 

[This was a bill in equity by Theodore 
Stern against the Wisconsin Central Rail- 
road Company and others. Heard on motion 
for decree of foreclosure.] 

Mr. Mariner, for plaintiff. 
Mr. Finch, Jr., for defendants. 

1 [8 Reporter, 488, contains only a partial re- 
port.] 
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DE.UMMOND, Circuit Judge. Tliis is a bill 
liled by the owner of bonds secured by a 
mortgage, given to trustees by tlie railroad 
company. By various acts of the legislature 
of this state, certain companies were au- 
thorized to construct a raih"oad from Me- 
uasha, by way of Stevens' Point, to Lalce 
Superior, and from Stevens' Point south to 
Portage City. The companies became con- 
solidated into what is known as the Wiscon- 
sin Central Raihroad Company. After this 
consolidation a mortgage was made on the 
whole railroad to secure certain bonds which 
were issued, and upon which money was 
raised, and the road partially constructed. 
The interest was paid on the bonds for a 
few years, but default having been made in 
the payment of interest, a bill was filed in 
this court by the trustees of the mortgage, 
in December, 1875, asking that the prop- 
erty should be put in their possession. 
There was a subsequent mortgage made in 
conformity with the authority contained in 
the original mortgage for further assurance. 
A supplemental bill was then filed, stating 
various facts which it is important that we 
should consider. With the funds obtained 
on the bonds issued under the original mort- 
gage the company was unable to finish the 
road, and a funding system was proposed, 
by which the payment of certain interest 
coupons was to be postponed for a series of 
years, and some advances were to be made 
by the bondholders for the completion of 
the road. Under this funding arrangement 
a large number of bondholders surrendered 
their coupons, and made advances of money 
with which the road was finally finished 
throughout its entire length from Portage 
City and Menasha via Stevens' Point to 
Lake Superior. The supplemental bill stated 
that it was of the greatest importance that 
the road should be completed, because con- 
gress had made grants of lands which 
could only be available on condition that 
the road was finished within a certain time, 
and because the proceeds of the land con- 
stituted one of the principal funds relied on 
for its construction. These facts were the 
main inducement which caused a majority 
of the -bondholders to make the advances 
mentioned, and the trustees to acquiesce, 
they believing it to be for the best interests 
of all the bondholders. Biit some of the 
bondholders did not accede to this proposi- 
tion, and took no part in the fiinding ar- 
rangement. It appears that in consequence 
of the want of funds, the proceeds of the 
sale of certain lands that had been made 
by the company were used in the construc- 
tion and completion of the road. By the 
terms of the mortgage this could only be 
done with the consent of the trustees, as 
the title of the railroad property, including 
the lands, was vested in them. They as- 
sented, as they say in their supplemental bill, 
to this appropriation of the money arising 
from the sale of lands because they thought 



it for the best interests of all concerned. 
It appears by the pleadings in this case that 
the company had become insolvent, and even 
with the assistance obtained from the pro- 
ceeds of the sale of lands, it was unable 
to meet .the interest on its bonds, to which 
purpose in a certain contingency these pro- 
ceeds were to be appropriated. For the ad- 
vances made by the bondholders in the man- 
ner stated, under the funding arrangement, 
additional bonds were issued, and one of 
the questions in the case grows out of this- 
fact, which, however, may be settled when 
the court shall consider the manner in which 
the disti-ibution shall be made of any fund 
which there may be in court arising from 
the sale of the property, or from the income 
of the road. The plaintiff in the bill now 
before the court, which was filed on the 
day of , 1878, and who is a bond- 
holder who did not become a party to the 
funding scheme, complains that the trus- 
tees had violated their trust, and aslcs that 
the property be sold, under a decree of 
foreclosure. This, it will be observed, is an 
independent bill, distinct from the oiiginal 
and supplemental bills filed by the trustees, 
both of which simply ask for a strict fore- 
closure, and the possession of the property, 
and not for its sale. The gi*avamen of this- 
bill is, that as by the mortgage executed 
by the company it was provided that the 
funds arising from the sale of any lauds 
granted to it should be used in a particular 
way, and as the trustees have diverted those 
funds from the use authorized by the mort- 
gage, they should not be permitted to re- 
main as trustees of the interest of all the 
bondholders, and to control the litigation. 

In considering the question now before 
the court we have to treat this allegation 
as true, and must consequently concede that 
this was an unauthorized diversion by the 
trustees of the fund arising in that way; 
that they had no right by the terms of the 
mortgage to assent to oi even acquiesce in 
such divei-sion; but we must bear in mind 
the circumstances under which this took 
place, and consider whether the security of 
the complainant has been seriously impaired. 
It is reasonably certain that his security is - 
more valuable in consequence of this fund- 
ing arrangement, and the use of the funds 
acquiesced in by the ti-ustees, and which 
resulted in the completion of the road. Who- 
shall be entitled to priority out of any pro- 
ceeds arising from the operation of the road, 
or from the sale of the property, if it shall 
be sold under a decree of the court, maj- 
be a question that will arise hereafter. 
There is but one other fact stated in the 
bill which can be regarded as very material. 
That is, what is said as to the condition, or 
position of the ti-ustees. in relation to the 
bonds. There is an allegation that one of 
the ti'ustees is a stockholder in the company^ 
and owner of a large number of bonds, and 
that the real controversy in the ease is be- 
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tween the conflicting claims of the various i 
bondholdei-s. If we concede tlie authority 
of the case cited and relied on by the plain- 
tiffs' counsel,— Alexander v. Iowa Cent. R. 
R. [Case No. 166],— that one bondholder has 
a right to have a mortgage foreclosed on a 
railroad where there has been default in the 
payment of interest, and where the mort- 
gage itself provides that the trustees can 
proceed to foreclose, or to take other legal 
steps, only upon the contingency that a cer- 
tain number of bondholders should ask for 
tlieir action, the question is, whether this 
can be done in such a case as tliis. It is 
claimed it cannot be done unless the bond- 
holders should ask the tinistees to make the 
foreclosure, or to take such other steps as 
should be necessary in order that the bond- 
holders should realize the amount due to 
them. In the Case of Alexander, the court 
considered the right of the trustees to fore- 
close, as stated in the mortgage, as cumula- 
tive merely, and that the bondholder was not 
deprived of his rlglit, on that account, to 
bring a foreclosure suit. But the mortgage 
in that ease, as in this, provided that the 
principal should become due only on a cer- 
tain contingency, and in that case, as in 
this, the principal was not due at the time 
the biil for foreclosure was filed. In that 
case the mortgage provided that the princi- 
pal should become due upon default in the 
payment of interest, whenever a majority of 
the bondholders should exercise the o;j^tion 
which the mortgage gave them. In this it 
is given only to the trustees, so it is not 
competent for any one of the bondholders to 
declare that in consequence of a default in 
the payment of interest the whole is due. 
In this case, unlike that, no demand has 
been made on the trustees to foreclose this 
mortgage by any bondholder. There has 
been no demand for the sale of the prop- 
eity in consequence of the default in the 
payment of interest, under the terms of the 
mortgage. So that the question in this case 
is whether, because there lias been a diver- 
sion, in the manner stated, of a portion of 
the funds belongifig to the company from 
their proper direction as prescribed in the 
mortgage, one of the bondholders can come 
into a court of equity and ask for a fore- 
closure without a demand made on the trus- 
tees in any form. We have very great 
doubts whether that can be done. It is not 
within the case of Alexander v. Iowa Cent. 
R. R. [supra]; but under the circumstances 
in this case, and the allegations made in 
the bill, we think the plaintiff has a right 
to come into court and ask to be made a 
party for the protection of his interest to the 
litigation which is already pending in this 
court. A 

There is an allegation contained in the bill 
to which, perhaps, we ought to refer, as 
some reliance has been placed on it. It is, 
that because of the failure of some of the 
bondholders to enter into the funding ar- 



rangement, the railroad company induced 
the trustees, under the mortgage to file the 
original bill on the 31st of December, 1875, 
in this court, with the object of directing 
the suit commenced by themselves, in such 
a way that it could not be pressed to a de- 
cr'^e, thereby protecting the stockholders of 
the railroad company and the Colby Con- 
struction Company. The instruction which 
was given to the trustees by certain bond- 
holders to commence the proceedings al- 
ready mentioned was as stated therein, "up- 
on a stipulation that the same shall not be 
prosecuted to final judgment or decree ex- 
cept under the direction of a majority of 
said bondholders by requisition in writing 
as provided in said mortgage, and in no 
event, to the harm of said company, or to a* 
judicial sale of the mortgaged premises at 
an earlier day than the provisions of the 
mortgage would enable it to be done in and 
by proceedings instituted adversely to, and 
without the consent of, said company." Ad- 
mitting the full force of this allegation, 
there is nothing contained in it to affect prej- 
udicially the rights of this plaintiff, or of 
the holders of bonds in the same circum- 
stances as himself. There is no distinct and 
explicit allegation which the defendants can 
traverse. It is not stated how the company 
induced the trustees to institute the proceed- 
ings, neither is it said that there was any 
agreement made upon the subject. The 
whole allegation lacks precision and dis- 
tinctness. There is no fraud or collusion so 
clearly stated as to require a traverse from 
the defendants. 

In view of all these various considerations, 
and of the doubt whether an original bill 
of this kind can, in this case, be maintained, 
we feel inclined to hold that the complainant 
ought not to proceed with the bill as an 
independent measure, but that he shall come 
into the suit already pending in this court 
and ask to be admitted, for the protection 
of any equities which may exist in his 
favor. We have no doubt that this railroad 
property must be sooner or later sold in 
order to meet, as far as it can do so, the 
claims that are against it. We can see no 
particular benefit to be derived in any way 
by postponing the sale. We understand, al- 
though the bill states the railroad company 
has possession of the property, and not the 
Phillips & Colby Construction Co.. ab'^^t 
which a good deal is said in the pleadings, 
and in relation to whose rights there is no 
controversy here, it is conceded the trustees 
are now in possession, so that the object 
which they sought in their original and sup- 
plemental bills, has been accomplished. If 
the plaintiff should come in as a party to 
the original suit, it may be that he w^ould 
have the right to ask the court to direct the 
trustees to amend their bill so that there 
may be a sale of the property, but in becom- 
ing a party to the original litigation, we 
think that the plaintiff should eliminate 
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from Ms petition all except what has been 
now stated to constitute tlie material alle- 
gations. When this is done, it will he for 
the court to consider what his equities are, 
and how far those equities have been prej- 
udiced or impaired, if at all, by any wrong- 
ful act of the trustees. 

"SVe have given generally our views upon the 
case as stated in the bill, and in the exhibits 
annexed thereto. We think it unnecessaiy to 
refer to the various exceptions in detail which 
have been taken to the bill, and are referred 
to in the report of the master, to which ex- 
ceptions have been made. 

[NOTE. The plaintiff subsequently filed an 
amended bill, to which the defendant company 
demurred, and the defendant trustees filed a 
hill setting up the pendency of their own suit, 
and denying all the frauds which were alleged 
in the bill. The case then came on to be heard 
upon the demurrer and plea. 1 Fed. 555.] 
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STBRRICK V. PUGSLEY et al. 

[1 Flip. 350; 1 1 Cent. Law J. 106.] 

Circuit Court, E. D. Michigan. Jan. 26, 1874. 

Pkactioe IN' Equity— Mode op Estitling Bills 
AXD Affidavits— Service op Copies. 

1. A bill addressed to the "circuit court, etc., 
m chancery sitting," is a sufficient address. 

2, A bill should not be entitled in a cause 
until it is filed. And if so entitled before filing, 
such part may be rejected as surplusage. 

3. The venue should, when the affidavits are 
taken before a United States commissioner, be 
thus given: "United States of America, Dis- 
trict of — " and not "State of , county 

of ; and if made to be used in a suit not 

yet commenced it should not be entitled, as 
that would be cause for rejecting them. 

4, How copies of affidavits should be served 
on opposing counbel. 

On motion of complainant [Charles V. Ster- 
rick] for a preliminary injunction to restrain 
defendants [James W. Pugsley and others] 
from using a deed of assignment of a patent 
by complainant to defendant Pugsley, and 
from claiming or exercising any rights there- 
under, 

air, Breese, for complainant. 
H. B. Brown, for defendants. 

LONGYEAR, Disti-ict Judge. Some prelim- 
inary objections will be first noticed. The de- 
fendants' counsel objected to the bill of com- 
plaint being read on the grounds: 1st— That 
the entitling of the court is not "in equity," 
but of the "circuit court," etc, merely. 2d— 
That it is entitled, in the cause. 

The address of the bill is to the "circuit 
court," etc., "in chancery sitting." This is 
sufficient, and if the entitling of the court 
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were of any consequence the court would di- 
rect it to be amended by adding the words 
"in equity." The bill is entitled in the cause. 
This is irregular, because until the bill is 
filed there is no cause pending. The bill, how- 
ever, is complete without it, and the entitling 
as to the parties is rejected as- surplusage. 
The objections to the bill are, therefore, over- 
ruled. 

Counsel for defendants also objected to the 
reception and reading of the affidavits annex- 
ed to the bill of complaint in support of the 
motion for injunction on the grounds: 1st— 
That they have no proper venue. 2d— That 
they are not entitled in any cause "in equity." 
The affidavits are sworn to before United 
States circuit court commissioners, some of 
them before a commissioner for the Eastern 
district, and some before a commissioner for 
the Western district of Michigan. The venue 
of each is: "State of Michigan, County of 
Calhoun," or, "County of Kalamazoo," accord- 
ing, I suppose, to the county in which the 
oath happened to be administered. This was 
irregular. The proper venue of an affidavit 
taken before a United States commissioner 
is: "United States of America, District of 

," naming the distiict and state for 

which the commissioner is such. In this case 
it should have been "Eastern District of 
Michigan," or "Western District of Michi- 
gan," as the case was. In the view taken by 
the court, however, upon the merits of the 
motion, admitting all the affidavits, it is un- 
necessary for the purposes of this case to de- 
cide what is the effect of the h-regularity in 
the venue. 

The objection to the entitling of the court 
is not tenable upon the ground stated. The 
affidavits were all made before the suit was 
commenced. Such affidavits should in no case 
be entitled in any court or cause. When "they 
are so entitled it is a good cause for their re- 
jection. Reg. V. Jones, 1 Strange, 704; Rex 
V. Pierson, Andrews, 313; Rex v. Harrison, 
6 Term R. 60; King v. Cole, Id. 640; 1 Dan- 
iel!, Ch. Prac, S91; Humphrey v. Cande, 2 
Cow. 509; Haight v. Turner, 2 Johns. 371; 
In re Bronson, 12 Johns. 460; Milliken v. 
Selye, 3 Denio, 54; Hawley v, Donnelly, 8 
Paige, 415; 1 Barb. Ch. Prac. 600. See, also, 
the decision ot this court made in the pres- 
ent term in Blake Crusher Co. v. Ward [Case 
No, 1,505]. But it was said at the argument, 
if there is no entitling how can it be known 
for what purpose the affidavit was made? 
This objection, if it be one, can be very easily 
obviated by stating the purpose for which it 
is intended in the affidavit itself. 

The bill and affidavits havmg been read, de- 
fendants' counsel offered to read a sworn an- 
swer and accompanying affidavits in opposi- 
tion to the motion. To this the complainant's 
counsel objected, on the ground that he had 
not been served with copies. Affidavits to be 
used in support of, or m opposition to, special 
motions, ought always to be served on the 
opposite Counsel a reasonable time before the 
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motion is brouglit on. Where this is not 
done the court may reject the affidavits, or, 
in its discretion, allow the same to be read, 
giving the opposite party the option to pro- 
ceed with the hearing or to take time for the 
perusal and examination of the affidavits, 
and production of affidavits in reply, where 
that is competent. The latter course was 
pursued in the present case. 
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Case M"o. 13,380. 

STETLER'S CASE. 

[9 Leg. Int. 38; 1 Phila. 302; 1 Whart. Am. 
Cr. Law, 407.] 

Circuit Court, E. D. Pennsylvania. Feb. 27, 

1852. 

Criminal. Law — Pakdos. 

1. [The president of the United States has 
authority to pardon an offense, so long as any 
of its legal consequences remain, though the 
term of imprisonment to which the offender 
was sentenced has expired.] ' 

2. [A pardon, which recites in a preamble 
the conviction of the offender of an offense 
against the United States, and thereupon grants 
to him "a full and unconditional pardon, with- 
out again specifying the offense, is not a gener- 
al pardon, and is valid.] 

3. [A pardon, granted to one S., recited his 
conviction, at the "June term, 1850," of the of- 
fense, "counterfeiting the coin of the United 
States," and his sentence to "imprisonment for 
the term of one year." It appeared that S. was 
convicted, at the May term. 1850, upon one .in- 
dictment charging both counterfeiting and utter- 
ing counterfeit coin, and was sentenced to both 
fine and imprisonment. Held, that such par- 
don, if not void because of failing to show that 
the executive was fully apprised of the crime 
of the party and the action of the court upon 
it, could have no application to the felony of 
uttering counterfeit coin, of which G. had been 
convicted.] 

William Stetler was tried at the last sessions 
of the district court of the United States for 
counterfeiting the coin of the United States. 
On the trial one Lewis George was offered as 
a witness for the United States. He was ob- 
jected to by the prisoner's coimsel on the 
ground that he was convicted for the same 
ofEence in 1850, and sentenced. A pardon was 
then produced for the witness. To this par- 
don Mr. Tyler excepted, because it pardoned 
George after he had served out the term of 
imprisonment to which he was sentenced; and 
by Mr. "S'^aux, because his pardon did not re- 
cite the offence of which he was convicted, 
and it did not pardon any offence, but simply 
granted to the said George "a full and uncon- 
ditional pardon." The court (Judge Kane) ad- 
mitted the witness. Stetler was convicted. 
On a rule to show cause why a new tiial 
should not be granted on the reason filed sec. 
reg. 

On the argument, the following pomts were 
taken by the counsel for the prisoner: 

I^wis George was improperly admitted as a 
witness, because: (1) The-pardon of the presi- 
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dent was void, having been granted to one 
who had served out his time of imprisonment, 
and the president has no authority, under the 
constitution, to pardon disabilities of a felony. 

(2) The pardon was void because it did not 
recite if the pardoned person had been indicted 
and convicted; and hence no "offence against 
the United States" was recited in the pardon. 

(3) That the president could not gi-ant a par- 
don to an individual, in whatever form of 
words, without reciting the specific offence, 
and pardoning the offence, as the constitution 
gives power only "to pardon offences against 
the United States." (4) That the pardon was 
void for misdescription of the offence, the time 
of holding the court, and in failing to describe 
the offence pardoned (as said George was 
found guilty on one bill charging in two counts 
separate and distinct offences). 

Mr. Tyler argued the first point as a ques- 
tion of law governed by the constitution of the 
United States, and the EugUsh statutes, and 
the prerogative of the king and power of par- 
liament. Russ. Crimes. 

Mr. Yaux, in support of the second, third, 
and fourth points, considered the pardon void 
and of no effect, because by the constitution 
of the United States a positive and limited 
power was vested in the president to "pardon 
offences against the United States," and the 
grant of the president must show that it was 
within the power vested in him and the con- 
stitution; that a full and unconditional pardon 
was not a pardon of "an oft'ence against the 
United States" unless it recited the crime as 
one contrary to tlie laws of the United Stsite,'^, 
and, having thus brought it within the par- 
doning power granted in the constitution, pai-- 
don such specific and defined offience; that 
misdescription, mistake, misrepi-esentation ai-e 
fatal defects in a pardon; and, that as the 
I pardon in this case shows patent defects, 
' and as two offences exist in the bill of in- 
dictment, and the pai-don does not recite 
them, a pardon that does not relate back to the 
offence, and cover it, is void. 3 Bae. Abr. tit. 
"Evidence," note f, p. 583; 5 Bae. Abr. tit. 
"Pardon," p. 258, note D, p. •■=291; 2 T^'ials 
per paix, 377, &c.; Hawk, P. C; Hargi-ave 
(Index); Macn. Er. *207; McKal. Justice, 235, 
243; 2 Russ. Crimes, 592; 9 Cow. 707; 17 
Mass. 515; 8 Watts & S. 197; 12 Pick.; [U. 
S. V. Wilson] 7 Pet. [32 U. S.] 153; 1 Phil. & 
A. (N. S.) Ev. *19; 1 Ashe, 84; 2 Pa. Law J. 
37; Duncan, J., Whart. Dig. 393; 4 City II. 
Rec. 119; 5 City H. Ree. 194; 3 Johns. Cas.; 
Gordon, Dig. § 5; Acts 638-640; 4 Law Rep. 
(N. S.) 437, Dec. No. 51. 

KANE, District Judge. When this indict- 
ment was on trial at the last session of the 
court, one George Lewis was offered as a 
witness for the prosecution, and was object- 
ed to as incompetent, because convicted of fel- 
ony; but on the production of a pardon he 
was allowed to be sworn, and thereupon tes- 
tified to a fact material in the cause. The 
prisoner was found guilty, and a new trial 
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having been moved for, It is now contended 
that George was improperly admitted as a 
"Witness. 

The facts, as developed by the record, are 
these: George was tried, at the May ses- 
sions of 1850, in this court, on an indictment 
containing two counts,— the first for unlaw- 
fully, feloniously and falsely making, for- 
ging, and counterfeiting ten pieces of coin in 
the resemblance and similitude of the silver 
coin which has been coined at the mint of 
the United States, called a half dollar; the 
second, for unlawfully and feloniously pass- 
ing, uttering, and publishing ten false, for- 
ged, and counterfeit pieces of coin such as 
were described in the fli-st count. The ver- 
dict was a general one of guilty, and on the 
nineteenth of August, 1850, he was sentenced 

to pay a fine of dollars, and to suffer 

an imprisonment of one yeai-, to be computed 
from the second day of June preceding. 

The pardon was in these words: "Millard 
Fillmore, President of the United States of 
America, to all whom these presents shall 
come, greeting: Whereas, it appears that 
at the June term, 1850, of the United States 
district court for the Eastern district of 
Pennsylvania, Lewis George was convicted 
of counterfeiting the silver coin of the Unit- 
ed States, and sentenced to be imprisoned 
for the term of one year; and whereas, it 
has been made satisfactorily to appear to me 
that the said George is a fit subject for the 
exercise of the executive clemency: Now, 
therefore, be it known that I, Millard Fill- 
more, president of the United States of North 
America, in consideration of the premises, 
divers other good and sufficient reasons me 
therefore moving, have granted, and do here- 
by gi-ant, unto him, the said Lewis George, 
a full and unconditional pardon, to take ef- 
fect from and after the first day of July next. 
[Seal.] In witness, etc. Done at Washing- 
ton, this fourth day of June, A. D. 1851, etc." 
The exceptions, as they have been expand- 
ed in argument, embrace the following 
points: (1) That it is not competent in the 
president to grant a pardon after the expira- 
tion of the term of sentence. (2) That the 
pardon contemplated by the constitution is of 
offences, not of the offender; and that this 
pardon is inoperative, because it does not set 
forth the offence pardoned. (3) That if the 
pardoning words of the instrument are to be 
referred by implication to the offence recited 
in the preamble, the recital is itself indefinite, 
and variant from the record of conviction, 

1. I intimated my opinion on the first point, 
before the argument closed. I cannot doubt 
the constitutional authority of the president 
to pardon an offence, so long as any of its 
legal consequences remain. I do not enter 
upon the question, whether it is in the power 
of congress to attach consequences to a con- 
viction which a pardon cannot remove. 
There are constitutional views of that ques- 
tion, which are not met in the reasonings 
of Mr, Hargrave (2 Jur. Arg, 221), nor in 



any of the cases which recognize the En- 
glish doctrine. But here the disability was 
only consequential, not statutory; and I can 
see no reason for restricting the president's 
power of pardoning to the time during which 
the convict is undergoing sentence. In very 
many cases, the consequential disability is 
the most painful incident on the conviction. 
In some, the offence, though a grave one in 
its legal aspect, is morally venial, perhaps 
involving no turpitude whatever, and call- 
ing for a merely nominal sentence. It would 
be sti-ange if such a sentence were to disqual- 
ify forever because it did not allow time to 
invoke the president's clemency. For clearly 
congress could not relieve. Were such the 
laAv, a nominal sentence, to be effectively 
merciful, must bear a relation to the dis- 
tance between the court and the capitol; 
and a Californian, to ransom his civil rights, 
must invoke some months of imprisonment 
beyond the rightful penance of his crime. 
But I need not pursue the argument. There 
is nothing before the court, to show that 
the sentence of George was complied with, 
by the payment of the fine, which formed 
part of it; and, besides the question of law 
has, I apprehend, been determined by the 
late Mr. Justice Thompson in U. S. v. Jones 
[Case No. 15,493], 

2, The second point of exception involves 
in its terms the question of a general pardon, 
the power to grant such a pardon, and its ef- 
fect, if granted, on the legal competency of 
the convict. This power is one which can 
hardly be regarded as established in England, 
notwithstanding the numerous dicta in the 
ancient books (see the remarks of Sargeant 
Hawkins on the several cases, P. C. bk. 2, 
e. 37, § 9); and which, in our country, might 
admit of a less embarrassed dissention under 
the terms of the federal constitution. It is 
certain that such pardons have not been 
granted by the crown for some centuries past, 
and I am not aware that they have ever been 
known in the United States. But, at any 
rate, no question regarding them can arise 
upon the facts before tlie court. The pardon 
here is full and unconditional, but not gen- 
eral. Whatever may be the effect of the 
preamble reciting as it does a single offence, 
it must be held to limit, in some degree the 
general words of the grant. 

3. The third exception is better taken. A 
comparison of the insti-ument of pardon with 
the conviction on which it is supposed to -* 
operate shows as, it seems to me, a fatal 
diversity. The pardon speaks of a convic- 
tion at "June term" of the offence of "coun- 
terfeiting the silver coin" and a "sentence" 
thereon of "imprisonment," The record is of 
a conviction at the "May sessions" of two 
felonies,— one "forging and counterfeiting ten 
pieces of coin," etc.; the other "uttering and 
passing" them,— on which there is a sentence 
of "fine" as well as imprisonment. Neither 
the time of conviction, nor the offences, nor 
the judgments correspond. 
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The cases which are digested in Hawkins 
(ubi supi-a, § 8, etc.) and in Chitty (chapter 
19, p. 770,* 771*), and the concurrent opin- 
ion of the commentators on this title of the 
law, all go to this: That whenever it may 
be reasonably intended that the king, when 
he granted the pardon, was not fully apprised 
both of the heinousness of the crime and also 
how far the party stands convicted thereof 
upon record, the pardon is "void." And this 
being so, what are we to say, where the par- 
don misrecites the time of conviction, or 
recites rather an impossible time— for we 
]iave no June term— and the conviction was 
in this court; and referring to one felony 
as its implied subject, and omits another, of 
which the party was equally convicted, and 
omits, besides, a portion of his sentence? Is 
this a case in which it can reasonably be 
intended that the executive was fully ap- 
prised of the crime of the party, or the ac- 
tion of the court upon it? 

There is nothing of which we can take 
hold, to connect the pardon with the convic- 
tion, and thus to make them commensurate. 
"We must begin by assuming that "June 
term" means "ilay sessions"; next, that the 
offence of counterfeiting includes the inde- 
pendent felony of uttering, and then that a 
sentence to fine and imprisonment is suffi- 
ciently described as a sentence of imprison- 
ment; and, if either of these assumptions is 
too broad, there is nothing left for us but an 
interpretation of the instrument ex visceri- 
bus suis, without reference to anything be- 
yond. We cannot, by judicial construction, 
expand the pardon of one felony into a par- 
don of two; and, unless we do this, the par- 
don, though it be not void, has no application 
to the felony of which George was convicted 
under the second count of the indictment 
against him. I must therefore hold that the 
witness, notwithstanding the pardon, was 
incompetent, propter delictum, and that the 
prisoner is entitled to a new trial. 

STETSON, Ex parte- See Case No. 13,390. 
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In re STETSON. 
[4 Ben. 147; i 3 N. B. K. 726 (Quarto, 179),] 
District Court, S. D. New York. May, 1870. 

B\NKRDPTCY— APPLIOATION TO VACATE DiSCnARQE 

—Notice— Omissios of Pkopeuti* 
FROM Schedules. 
1. A bankrupt obtained his discharge on Feb- 
ruary 3d, 1868. On March 28th, 1868, a peti- 
tion was filed by a creditor to vacate the dis- 
charge, on the ground that the creditor had no 
notice of the filing of the petition, or of the 
adjudication, till February 3d, 1868, and was 
not served with notice of the issuing of the 
warrant, and of the meeting of creditors to 
prove debts and choose an assignee, and on va- 
rious grounds of fraudulent omission of prop- 

1 [Reported by Robert D. Benedict, Esq., and 
h'^re reprinted by permission.] 



erty from his schedules. The papers showed 
that notice of the issuing of the warrant and of 
the first meeting of creditors was published, 
and that a like notice was mailed to the credit- 
or; and it appeared that he attended that meet- 
ing and afterwards, before the discharge, de- 
posed to a proof of his debt before a register, 
which proof was, after the discharge, filed in 
court, but it did not appear whether it was 
presented to the register in charge of the case: 
Held, that, the notice being duly puhhshed and 
served by mail, if the creditor failed to receive 
the notice, the regularity of the proceedmg 
would not be thereby affected. 

[Cited in brief in Pattison v. Wilbur, 10 R. 
I. 449.J 

2. On the merits, the property in question 
was not shown to have belonged to the bank- 
rupt, and the petition, must be dismissed, with 
costs. 

[In the matter of Charles A. Stetson, a 
bankrupt] 
W. Watson, for creditor. 
T. Burwell, for bankrupt 

BliATCHFORD, District Judge. In this 
case the bankrupt received his discharge on 
the 3d of Febniary, 1868. On the 28th of 
March, 1868, a petition was filed by Calixte 
Harvier, a creditor of the banki-upt's, praying 
the court to vacate and annul such discharge. 
The petition set forth, as grounds for the re- 
lief asked: (1) That the creditor had no no- 
tice of the filing of the bankrupt's petition, 
or of his adjudication, until the 3d of Feb- 
ruary, 1868, and was not served with a no- 
tice that a warrant had been issued, and tliat 
a meeting of creditors would be held to prove 
their debts and choose an assignee, as re- 
quired by section 11 of the act [of 1867 (14 
Stat. 521)]; (2) that the bankinipt, in his pe- 
tition and schedules, wilfully omitted to men- 
tion the profits of the Astor House, since 
1860, in the hands of John E. Develin, but 
held by him in trast for the bankrupt, and a 
house at Lynn, Massachusetts, the title of 
which was in the wife of the bankrupt, but 
which belonged to him and was purchased 
with his money; (3) that the bankrupt was 
guilty of fraud and negligence, in that he did 
not deliver to his assignee property which 
belonged to him at the time he presented his 
petition and inventory, namely the said prof- 
its and tlie said house; (4) that, with intent 
to defraud his creditors; he admitted, in the 
proceedings in bankruptcy, three false and 
fictitious debts in favor of the said Develin, 
against his, the bankrupt's estate, and. know- 
ing that such debts had been proved, and 
that the same were false and fictitious, did 
not declare the same to his assignee within 
one month after such knowledge; (5) that, 
after the passage of the bankniptcy act, he 
made to the said Develin a fraudulent trans- 
fer of the profits aiising out of the Astor 
House, contrary to the provisions Of the 
bankruptcy act. The petition alleges, that 
the creditor had no knowledge of these 
things, until after the discharge, and no op- 
portunity, if they had come to his knowledge, 
of availing himself thereof, in opposing the 
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discharge, hy reason of such want of notice. 
The creditor contends, that the bankrupt was, 
at all times after the year 1860, the proprietor 
of the Astor House and really a partner with 
the said Develin, and was the head and prin- 
cipal of the establishment, and it was car- 
ried on by his ability, experience, and skill, 
and he was the owner of, and entitled to a 
large share of, the profits thereof; that the 
said Develin, who was the ostensible proprie- 
tor, had no agency in the keeping of the hotel, 
except that he held in his own name a lease 
of the same, running until 1870; that Develin 
had not kept the hotel or performed any of 
the duties of a hotel keeper, but the hotel had 
been, smee ISOO, kept by the bankrupt, who 
was entitled, in consideration of Ms ability 
in the art and mystery of hotel keeping, to 
the profits thereof, Develin being entitled to 
only such ratable compensation as the taking 
of the lease was worth; that a portion of the 
profits of the establishment had been invest- 
ed in a house at Lynn, Massachusetts, which 
in fact belonged to the bankrupt, although he 
gave out that it was given by Develin to his, 
the bankrupt's, wife; and that the profits of 
the Astor House, since ISGO, were the prop- 
ei-ty of the bankrupt, and were not mentioned 
in his schedules. 

In regard to notice to the creditor, the 
papers show, that notices of the issuing of 
the wanant and of the first meeting of cred- 
itors were duly published, and that a like 
notice, containing the name of Mr. Harvier, 
as a creditor, and a statement of his resi- 
dence and of the amount of his debt, and the 
other matter required, was duly served by 
mail on Mr- Harvier. If he did not receive 
it, that fact cannot affect the regularity of 
the proceeding. But it is quite clear, on the 
evidence of Mr. Harvier, that he attended the 
fii-st meeting of the creditors of the bankrupt. 
That meeting was held on the 13th of No- 
vember, 1867, and was adjourned until the 
next day, when an assignee was appointed. 
The petition for discharge was filed on the 
2itU of December. 1867. The order to show 
cause against the discharge was returnable 
on the 21st of January, 1868. On that day 
Macy & Jenkins, creditors, appeared, and 
gave notice of opposition to the discharge. 
On the 27th of January, a summons to the 
bankrupt to attend and be examined on the 
2Sth, was issued by the register, on the ap- 
plication of Macy & Jenkins. On the 28th, 
the bankrapt was examined by the attorney 
for Macy & Jenkins, and his deposition 
shows, that he was enquired of respecting 
' the matters now raised in regard to his con- 
nection- with the Astor House since 1860, and 
in regard to the house at Lynn, and that he 
testified regarding those matters. As the re- 
sult, no specifications were filed by Macy & 
Jenkins. Mr. Hai-vier, on the 28th, obtained 
from the office of the clerk of the supreme 
court of the state of New York, in the city 
of New York, a certified transcript of the 
docket of a judgment recovered by him in 



ISGO against the bankrupt and another per- 
son, and, on the 29th, deposed before a reg- 
ister, not the one to whom this case was re- 
ferred, to a proof of his debt, to which such 
certified transcript was annexed. Whether 
such proof was presented to the register in 
charge of this case, does not appear. It was 
filed with the clerk of this court on the 17th 
of February, 1868. The papers show, that 
thirteen creditors had proved their debts, and 
that they were served with notices of the 
hearing on the application for discharge. 
The register's final certificate was made on 
the 1st of February, and the discharge was 
granted on the 3d. These facts are alluded 
to as indicating that the matter of the rela- 
tions of the bankrupt to the Astor House, 
subsequently to 1860, and of the status of the 
house at Lynn, were made a subject of in- 
quiry by creditors, with reference to a dis- 
charge, and that none of those who had 
proved their debts deemed the facts to be 
such as to warrant the filing of specifications 
in opposition to a discharge. 

On the merits, I think that the creditor 
fails altogether, on the proofs now taken, in 
establishing that the bankrupt had, after 
1860, any interest in the profits of the Astor 
House, or that any part of the same was 
held in trust for him by Mr. Develin, or that 
the house at Lynn belonged to him, or was 
purchased with his money. It is quite clear, 
on the evidence, that the bankrupt was not, 
at any time after 1860, the proprietor of the 
Astor House, or a partner with Mr. Develin, 
or the proprietor of the establishment, or en- 
titled to any share of its profits. Mr. Deve- 
lin was the real as well as the ostensible pro- 
prietor and keeper of the hotel. He paid to 
the bankrupt a salary, for certain sei-vices 
rendered at the hotel, and allowed him to re- 
side there. Being the son-in-law of the bank- 
rupt, and residing himself with his family at 
the hotel, during a part of each year, he per- 
mitted the bankrupt's wife, and three unmar- 
ried daughters of her and of the bankrupt, to 
reside at the hotel, and also furnished, them 
with money, out of his own means, towards 
their support. This, he testifies, was re- 
garded as part of the bankrapt's compensa- 
tion. "Whatever sum it amounted to was ex- 
pended and used. In addition, Mr. Develin, 
as was not unnatural from his relationship to 
the bankrupt's wife and daughters, invested 
some money for the benefit of the banknipt's 
wife and her daughters, the income to go to 
the wife during her life, axid the principal to 
the daughters at her decease, the whole being 
put in trust. This money was his own, and 
was a free gift by him. So. also, the money 
invested in the house at Lynn, which is held 
in trust for the bankrupt's wife and her 
daughters. Is not shown to have been the 
money of the bankrupt. 

Instead of three debts in favor of Mr. 
Develin, but two were proved, and they are 
shown to have been valid and subsisting 
debts, and not at all fictitious. 
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The objections to the discharge fail, and it 
must stand, and the petition of the creditor 
be dismissed, Tvith costs. 



STETSON (DUNT^AP v.). See Caso No. 4,- 
164. 



Case IS'o. 13,382. 

STETSON et al. v. The PEPITA. 

[3 Hughes, 483.] i 

District Court, B. D. Virgiuia. May 30, ISTS. 

Collision— Snip to Windward — Rigut of Wat. 

Example of collision happening by violation 
of rule 17 of the rules of navigation. 

[These were cross-libels by Stetson, Garry 
& Co. against the bark Pepita and Yon Lind 
& Co. against the schooner William Slater.] 

HUGHES, District Judge. Since hearing 
the evidence and arguments in these cases 
at bar I have given several days to the study 
of them, not so much because they seemed 
difficult of decision in themselves, but be- 
cause of the glaring conflict which displayed 
itself in the voluminous evidence which was 
taken, and the necessity I was under to dis- 
card as false a good deal of testimony on 
one side or the other. By sifting tlie evi- 
dence carefully, and planting myself upon 
facts which do not admit of doubt or dis- 
pute, I have made up what I believe to be 
a true statement of the facts of this con- 
troversy, as follows: The collision which is 
the subject of controversy took place be- 
tween the German bark Pepita and the 
American schooner William Slater, at 10 a. 
m., on the 6th of October last, at a point 
about three and a half miles N. N. W. from 
Cape HeniT, near the intersection of what 
is called the Bay Channel, coming out from 
Chesapeake Bay, with what is called the 
Cape Channel, coming out fi'om Hampton 
Roads. Both vessels were on the port tack, 
moving under a stiff breeze; the bark head- 
ing E. by S. from Old Point Comfort, and 
the schooner heading S. S. E. fi-om the bay. 
The wind was from the N-, but was baffling 
between X. by E. and N. by W. The bark 
was to the leeward, with about three points 
of the wind free. The schooner was to the 
windward, with the wind nearly aft. Both 
vessels were full laden, bound to sea; the 
hark witli resin and flour, the schooner with 
soft coal. The measured tonnage of the two 
vessels was nearly the same; that of the 
park 2317o/n,(, tons, that of the schooner 
221 tons. They were both dull sailers, the 
bark being rather the faster of the two with 
equally favorable winds. Tlie tide at the 
time of the collision was in ebb, and had been 
so for two or more hours. The schooner was 
moving with a fairer wind at a speed of five 
to six miles an hour. The bark, with less 

1 [Reported by Hon, Robert W. Huglios, Dis- 
trict Judge, and here reprinted by permission.] 



favorable wind, was moving at about the 
same speed, cei-taiuly not much greater, ex- 
cept for a few minutes just preceding the 
collision, when a slight change of her course 
to the leeward gave her a better wind. The 
vessels came together on intersecting courses, 
which made an angle with each other of 
twenty-eight to thirty degrees. The crew 
of each vessel, therefore, naturally supposed 
the other was overtaking her, whereas they 
were moving at nearly equal speed to a con- 
verging point. The vessels came together 
at an angle of about forty degrees. The 
schooner struck the bark's stem and port 
bow a side blow from the rearward, bend- 
ing over and splitting her cutwater and 
wrenching it from the stem, but not bruis- 
ing it on its starboard side or rubbing tlie 
paint on that side. The concussion upon the 
schooner was upon its starboard quaxi:er, 
not severe enough to awaken a child sleep- 
ing in the cabin, but causing an indentation 
on the vessel of some six inches in surface 
and one inch deep. The damage to the bark 
was such as to require that she should be 
unloaded for repairs at Norfolk. Tliis was 
not necessary with the schooner, the dam- 
age to which was chiefly in her rigging from 
fouling with the bow of the bark. As be- 
fore said, the collision was from the star- 
board quai'ter of the schooner striking the 
port bow and the side of the stem of the 
bark by a glancing blow in a foi-ward di- 
rection. All hands were on deck on the bark 
at the time of and for an hour or more be- 
fore the collision, and there was a regular 
lookout on her forecastle deck. There was 
no lookout on the schooner. The man con- 
sidered as the lookout was in the rigging at 
work with the sails. Except the helmsman, 
there was no one on the deck of the schooner 
but the master and a young woman passen- 
ger with whom he was conversing, and to 
whom he was pointing out objects of inter- 
est in sight until within a moment or two 
of the collision. A few minutes befoi-e the 
collision the bark fell oft to the leeward from 
her E. by S. course, to get out of the way 
of the schooner, although she was near a lee 
shore. Her helm was aport at the time of 
the collision. Until a moment or two of the 
collision the schooner's helm also was aport. 
Then the master seized it from the helms- 
man and put it down hard a starboard, but 
too late to avoid a collision, which happened 
in consequence of the schooner, with helm 
aport, mnning across the bow of the bark. 
Except this futile and too tardy action of 
her master, the schooner did nothing to avoid 
the collision. The case falls within "rule 17 
of the American rules of navigation, which 
requires that, "when two sailing ships are 
crossing so as to involve risk of collision, 

then if they have the wind on 

the same side, or if one of them has the wind 
aft, the ship which is to windward shall 
keep out of the way of the ship which is to 
leeward." This rule means by "crossing" 
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the coming of two ships towards a point on 
lines at right angles or on smaller angles 
with each other. Here one vessel was mov- 
ing on a S. S. E. course, and the other on 
an E. hy S. course. In consequence of the 
hark's porting her helm and falling ofE to 
the leeward a few minutes hefore the col- 
lision, she may at that moment have been 
lieading E. by S. % S., or E. S. B. The duty 
of the schooner, under the rule 17, was, 
therefore, to have starboarded her helm some 
minutes before the collision; but she did 
nothing until her master, when It had be- 
come too late, seized her helm and put it hard 
down with his knee, just before the mo- 
ment of collision. The schooner being to 
windward, rule 17 placed the onus of star- 
boarding her helm and getting out of the 
way upon her, and required nothing of the 
bark. The schooner was in fault in not hav- 
ing starboarded her helm in sufficient time 
before the collision to set out of the way, 
much more, in having ported it at all, and I 
will decree accordingly. 

It is not inappropriate, before dismissing 
the subject, to examine somewhat particu- 
larly the theoi'y on which the owners of the 
schooner based then* case. They hold that 
the case falls under rule 22, which requires 
that "evei-y vessel overtaking any other ves- 
sel, shall keep out of the way of the last- 
mentioned vessel." They accordingly claim, 
that the bark was behind the schooner; that 
she was the faster sailer of the two; that 
she was therefore overtaking the schooner; 
and that consequently it was the bark's 
duty to keep out of the way of the schooner. 
They also insist that the wind was at N. N. 
W.; that the bark, on coming out from Old 
Point Comfort to Thimble light, did not 
take the Cape Channel out to sea, but kept 
straight on, on a N. E. by E. course, across 
the Tail of tlie Hoi-seshoe, into the Bay Chan- 
nel; and that she thence came down the 
Bay Channel to the point of collision, and 
not down the Cape Channel; and that she 
was, therefore, to windward of the schoon- 
er, and was following and overtaking her 
some time before the collision, and at the 
time of collision. But it is clear, to my judg- 
ment, that this theory cannot be reconciled 
with the indisputable facts of the ease. The 
official report says, that the wind at Old 
Point at about S a. m. was N. It also shows 
that at 12 m. the wind was N. W. Tlie 
schooner's testimony is, that the ■wind was 
baffling on the bay. It is fair to infer, there- 
fore, that the wind did not get any fiuther 
than N. N. W. at any time before 10 a. m., 
the time of the collision; and that its aver- 
age point up to 10 o'clock was not west of 
N. by "W. The tide, by the official report, 
was high at 7.20 a. m., and must have been 
in ebb from 8 to 10 a. m. !Now the bark 
passed Old Point at 8.05 a. m., and got as far 
as Thimble light at 8.40. If it continued on 
in that same course of N. E. by E. across 
the Tail of the Horseshoe into the Bay Chan- 



nel, which is a distance of nine miles from 
Old Point, or six miles from Thimble light, 
it had while on that course no point of the 
wind free, was close-haxiled, and could not 
have moved faster between Thimble light 
and the Bay Channel than it had moved be- 
tween Old Point and Thimble light. As it 
had sailed three miles in thirty-five minutes 
between Old Point and Thimble light, it 
would have consumed an hour to seventy 
minutes in reaching the Bay Channel from 
Thimble light, and therefore would not have 
reached Bay Channel, at a point beyond the 
Tail of the Horseshoe, about N. E. by E. 
from Old Point, imtil 9.45 or 0.40. But this 
point is five miles from that where the col- 
lision happened at 10 o'clock; and the bark 
could not have gone that distance in the 
fifteen to twenty minutes which were left to 
it between 9.40 and 10 a. m. It also seems 
to me to be simply preposterous to suppose 
that the master of the bark, who was mak- 
ing his fifteenth voyage from Hampton Roads 
to Brazil, should, on a beautiful morning in 
broad day, on a good tide, with a favorable 
wind, have done so unseamanlike a thing 
as to leave the direct route of the Cape Chan- 
nel, to cross over the shallows of the Tail of 
the Horseshoe, and to get into the Bay Chan- 
nel, which was out of his coui-se, and several 
miles fai-ther than the direct route to tlie 
Capes. A tlieory which requires the court 
to believe either that the master of the bark 
would have chosen such a route, or that he 
could have accomplished it, and made the 
collision by 10 o'clock, requires it to abandon 
the probable and to adopt the improbable 
and impossible. I cannot do otherwise than 
discard it; and the failure of this discarded 
theory is a breakdown of the schooner's case. 



STETSON (SANBORN v.). See Case No. 12,- 
291. 

STETSON (STURGES v.). See Cases Nos. 
13,5GS and 13.569. 

STETSON (UNITED STATES v.). See Case 
No. 10,390. 

STETSON, The D. S. See Case No. 4,104. 

STETSON, The M. B. See Case No. 9,3C3. 



Case No. 13,383. 

The STETTIN. 

[Blatclif. Pr. Cas. 272.] i 

District Court, S. D. New York. Dec. 13, 
1862.2 

PiuzE — Vioi^ATios OF Blockade — Loo Book — 
False Destix.vtjox. 

1. Vessel and cargo condemned for an attempt 
to violate the blockade. 

2. Imperfection and mutilation of the lo^ 
book. False destination stated in vessel's pa- 
pers. 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirmed in Case No. 13,384.] 
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In admiralty. 

BETTS, District Judge. Tliis Yessel was 
Englisli-liuilt and documented, and was dis- 
patclied by neutral charterers from Eng- 
land with a large miscellaneous cargo, in 
May, 1862, on a round voyage to Tampico, 
thence to any port in the West Indies, the 
American States, or British North America, 
and back to the continent of Europe, the 
voyage to finally determine in the United 
Kingdom. The charter party was executed 
in London. March 4, 1862, between J. G. 
Pearson & Co., ownei*s of the vessel, and 
Leach, Harrison & Forward, merchants of 
that place, shippers of the cargo. The crew 
list, the manifests of the cargo, and the 
bills of lading were all signed at Hull, in 
the latter part of March. The cargo was to 
be delivered at Tampico, to order. A let- 
ter on board, da ted. at Nassau, N. P., May 
21, 1862, addressed to "S. Simpson, Esq., 
Supercargo Steamer Stettin," and signed 
"Henry Adderly & Co.," directed the cargo 
to be taken directly to St. John, N. B., as 
being a better market for it than Nassau. 
The vessel and cargo were captured by the 
United States steamer Bienville, at sea, near 
the coast of South Carolina, and about 30 
miles distant from the port of Charleston, 
on the 24th of May,- 1862, she having been i 
cleared at Nassau for St. John, N. B., four 
days previously. No claim is interposed in 
the suit as to the cargo arrested, but the 
underwriters on the vessel intervene, by 
claim, for their interest under the policy. 

The case was submitted to the court with- 
out argument upon the pleadings and proofs. 
The testimony of the master, the mate, the 
chief and the third engineer, and one sea- 
man on the vessel was taken on preparatory 
examination. The witnesses state that the 
capture was made May 24, at 6 a. m., from 
10 to 20 miles from the coast, and 35 miles 
outside of Charleston bar. The voyage was 
changed at Nassau, from Tampico to St. 
John. The master says that he had no 
knowledge that it was intended to run the 
vessel a different course from the one de- 
clared on the papers. The first mate and 
the third engineer state that they believed 
that the vessel was destined, when she left 
Nassau, for a blockaded port in the South- 
ern States, from the proximity she made to 
such port; and the seaman testifies that 
that was the intention, because pilots were 
taken on board at Nassau, hired for the pm*- 
pose of carrying her into a blockaded port. 
The master denies all knowledge of the own- 
ers or consignees of the cargo, or to whom 
it would belong if it reached the port of ap- 
parent destination. The first mate says that 
he supposed it was to go to some Southern 
port, and that its apparent destination was 
changed at Nassau, by order of Adderly & 
Co., of that place. The third engineer also 
supposed, after leaving Nassau, that the 
cargo was to be delivered in some port of 



the Southern States; and the seaman de- 
clared that it was to be carried to any South- 
ern port they could get into, and he sup- 
posed it was to be Charleston. All the ship's 
company knew of the blockade of the South- 
ern coast, and of the port of Charleston. 
The owners had the same knowledge. The 
master asserts that he does not know or be- 
lieve that the vessel ever attempted to enter 
any blockaded port. He cannot say he ever 
heard anything which made him suspect or 
believe that the vessel was going into any 
port on the coast of North or South Carolina, 
or into any blockaded port. The first en- 
gineer declared a like ignorance on that sub- 
ject He cannot say whether or not he be- 
lieves she intended to enter Charleston or 
any blockaded port. The third engineer 
says that he does not know, of his own 
knowledge, but he believes, from liis per- 
sonal observation and general information, 
that she was attempting to enter covertly 
the port of Charleston when she was cap- 
tured; and the seaman says that he believes 
that the vessel designed and attempted to 
break the blockade at that time, because, 
about an hour and a half previous to the 
capture, he heard the captain say they were 
going to enter that port; that he, the wit- 
ness, knew it before that time, from the ac- 
tions of the master, who disguised the ship 
in her rigging and by paint, and that the 
intention was generally known on board a^ 
day or two previous to nearing the port. 
Other suspicious facts accompany the case. 
No log is furnished from the ship, or found 
with her, containing any entiy after she 
started from the port of Nassau, May 21, 
1862, and steamed out of the harbor, stop- 
ping at its entrance for passengers. That 
entry concludes the log, leaving space for 
another paragraph to fill up the page, and 
all the succeeding leaves of the book are 
blank. There are strong indications, in the 
interstice between ttie two leaves, that a full 
sheet has been abstracted from between the 
last page written on and the succeeding one 
left blank. The suspicion that further 
statements of the proceedings of the vessel 
were originally made, following that nar- 
rative of the voyage so commenced, arises 
from the fact that the official log talcen 
from the vessel is without any entrj', so 
that the vessel is left destitute of all record 
of her proceedings. Such mutilation of the 
log might have been effected by an adroit 
and careful operation, and the case does not 
stand before the court entitled to intend- 
ments favoring an interpretation supporting 
the fairness and innocency of the transac- 
tions on the voyage. The representations of 
the voyage in the shipping articles, mani- 
fests, and charter were palpably fictitious, 
as there is no reasonable support to the as- 
sertion that the vessel was expected to per- 
form the tortuous and protracted navigation 
so ostentatiously set forth at her outset; and 
the fact that Adderly & Co., of Nassau, ap- 
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pear, at her first stopping place, as the um- 
pires of her destiny, although in no way 
named as consignees, shippers, charterers, 
or agents, augments the impression that a 
house so long and so openly occupied in the 
line of trade which this vessel seems to have 
been actively pursuing, became actors in the 
enterprise, on the understanding that it 
should result in a formulent infraction of our 
belligerent rights. 

I am clear that the evidence convicts the 
vessel and cargo of the offepce charged, and 
that the intention and attempt of the voy- 
age were to enter the port of Charleston, in 
violation of the blockade there subsisting. 

[This decree was affirmed, on appeal, by the 
circuit court, NoTember 14, 1S63. [Case No. 
13,384.] 



Case No. 13,384. 

The STETTIN. 

[Blatchf. Pr. Gas. 665.] i 

Circuit Court, S. D. New York. Nov. 14, 1863.2 

Prize — Violation of Blockade. 

Decree of the district court, condemning ves- 
sel and cargo for an attempt to violate the 
blockade, affirmed. 

[Appeal from the disti-ict covrt of the Unit- 
ed States for the Southern district of New 
York.] 
■ In admii-alty, 

NELSON, Circuit Justice. This steamer, 
with a cargo consisting of tea, coffee, bran- 
dies, lead, shoes, etc., was captured on the 
24th of May, 1862, while attempting to break 
the blockade of the port of Charleston, South 
Carolina, by the United States steamer Bien- 
ville. 

The proofs are full that the vessel was not 
only near the mouth of the harbor of Charles- 
ton at the time of her capture, but that she 
was intending to enter it, with full knowledge 
of the blockade. The vessel has been apprais- 
ed and delivered to the government, and most 
of the cargo has been sold. The court below 
decrees a condemnation of the vessel and 
cargo. The decree of the com-t below is af- 
firmed. [Case No. 13,383.] 



Case No. 13,385. 

STETTINIUS V. MYEE. 

[4 Oanch, C. C. 349.] 3 

Circuit Court, District of Columbia. Nov. 
Term, 1833. 

Assumpsit— Trial— Indoksements—Set-Off. 

1. The plaintiff may, at the trial, after the 
jury is sworn, strike out the second and third 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirming Case No. 13,383.] 

3 [Reported by Hon. William Cranch, Chief 
Judge.] 



blank indorsements of the note, and fill up the 
first blank Indorsement to himself. 

2. In an action for goods sold at auction, for 
cash, the defendant may set off the plaintiff's 
note. 

Assumpsit [by Samuel Stettinius against B. 
F. Myer's administi-ator] for goods sold at 
auction. Terms cash. The defendant plead- 
ed in offset a promissory note of the plaintiff 
to Davidson, and indorsed by him and two 
others, all in blank. 

Mr. Morfit, for plaintiff, objected that the 
defendant's title to the note was not complete, 
and cited Day v. Lyon, 6 Har. & J. 140. 

Mr. Marbury, for defendant, contended that 
he had now a right, after the jury was 
sworn, to strike out the blank indorsements 
of the subsequent indorsers and their names, 
and to fill up the blank indorsement of Da- 
vidson, the first indorser, so as to make the 
note payable to Myer. And of that opinion 
was the whole court. 

Mr. Morfit then contended that, as the sale 
of the goods by the plaintiff to Myer was at 
auction, and the terms of sale cash, the de- 
fendant could not set off the note of the plain- 
tiff. And of that opinion was THRUSTON, 
Circuit Judge. 

But THE COURT (THRUSTON, Circuit 
Judge, contra) overruled the objection. 
THRUSTON, Circuit Judge, afterwards 
agreed with the court, upon seeing the case 
of Eland v. Karr, 1 East, 375. 



Case No. 13,386. 

STETTINIUS . V. ORME. 

[4 Cranch, 0. C. 342.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1833. 

Bail in Civil Case — Affidavit— Slander. 

It is not a valid objection, to an affidavit to 
hold to bail in slander, that the plaintiff there- 
in states that he is credibly informed and verily 
believes that the defendant spoke the words; 
the afBdavit being positive that the plaintiff 
had sustained damage thereby to the amount 
of §5,000. 

[This was an action for slander, by« Sam- 
uel Stettinius against "W. C. Orme,] Affidavit 
filed with the declaration before the writ 
was issued. 

Mr. Wallach moved for leave to appear 
without bail, because the affidavit was not 
positive that the defendant spoke the words 
charged. 

But the affidavit was deemed sufficient by 
THE COURT (THRUSTON, Circuit Judge, 
absent), although it only stated that the 
plaintiff was credibly informed and verily 
believed that the defendant spoke the words; 
the affidavit being positive that the plaintiff 
had sustained damage by the speaking of 
the words to the amount of $5,000. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case 3Sro. 13,387. 

STETTINIUS V. UNITED STATES, 
[o Craneh, C. C. 573; 2 Liv. Law Mag. 538.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1830. 

IXDICTMEXT — CCRRENCY ACT — JUSTIFICATION' — 

Bank BihL— Jurv. 

1. An indictment upon the first section of the 
act of congress of the 7th of July, 1838, c. 
212 [5 Stat. 297], "To restrain the circulation 
of small notes as a currency, in the District of 
Columbia, and for other purposes," should aver 
that the note passed, or offered to be passed, 
was *'paper currency." 

2. And an indictment upon the second sec- 
tion of the act should aver that the note issued 
was "paper medium, evidently intended for 
common circulation." 

3. The passing of a note of less denomina- 
tion than five dollars is not an offence against 
the statute, unless it be "paper currency," or 
"paper medium, evidently intended for common 
circulation." 

4. The offence, under the statute, does not 
consist in cireulatin.ar paper as currency, but in 
passing paper currency, — that which is already 
currency, or evidently intended for common 
circulation. 

5. It is no justification, for passing such pa- 
per as the act prohibits, that it was passed in 
payment of a bona fide debt, nor that it was 
passed with intent that it should be carried out 
of the District, nor that the defendant was 
agent of the railroad company. 

G. The term "bank bill," as used in the act, 
does not. of itself, purport to be paper curren- 
cy, without a special averment to that effect. 

7. The jurors are not judges of the law, even 
in a criminal case. They have the power to give 
a general verdict tipon the general issue, which 
includes the question of law, as well as of 
fact; but when, by pleading, or by special ver- 
dict, or demurrer to evidence, the law is sepa- 
rated from the fact, they have no right to de- 
cide the law. It must be, decided by the judge. 

[Cited in TJ. S. v. Taylor. 11 Fed. 473; Sparf 
V. U. S., 156 U. S. 79, 15 Sup. Ct. 284.] 

[Cited in Com. v. Van Tuyl, 1 Mete. (Ky.) 2; 
State V. Burpee (Vt.) 25 Atl. 972.] 

8. The right and the power of the jury, what- 
ever tliey may be, are exactly alike in civil and 
criminal cases. 

9. The argument of counsel on the law should 
be addressed to the judge: and whenever the 
question of law is judicially presented to him 
unmixed with the fact, either by denuirrer to 
the evidence, a special verdict, or by motion for 
an instruction to the jury upon a hypothetical 
state of facts, it is not only the right, but the 
duty of the judge, to decide the question. The 
right of the judge to instruct the jury as to the 
law of the case, is not confined to the giving of 
such instructions as may be asked. After the 
argument of counsel has been closed on both 
sides, he may, if he will, instruct the jurj- as to 
the law upon the whole evidence, leaving the 
question of fact entirely with the jury. 

10. The process of attaint is obsolete in Eng- 
land, and novf r was in practice in this country. 

11. In practice, both in this country and in 
England, the counsel for the defendants in 
criminal cases, have been allowed to argue the 
law to the jury upon the general issue. 

12. The jury have the )>ower to take upon 
themselves the responsibility of judging for 



[Reported by Hon. "William Oranch, Chief 
Judge. 2 Liv. Law Mag. 538, contains only a 
partial repori:.] 



themselves of the meaning of the law; and they 
may, if they will, but not of right, find a ver- 
dict against law; and such a verdict, if in favor 
of the defendant, will be as conclusive and 
effectual as if it were according to law. 

13. According to the general practice of tlie 
courts in this country, the defendant seems to 
have a right to be heard before the jury, upon 
his construction of the law, if the court has 
not already, after hearing the argument of the 
defendant's counsel, instructed the jury upon 
the law in the same case; but there are few, 
if any, courts of criminal jurisdiction, who will 
suffer counsel to appeal from the court to the 
jury, upon a question of law which the court 
has decided against the defendant after he has 
orally joined issue upon the question and ar- 
gued it before the court. 

14. If the defendant's counsel does not join 
in the argument to the court, but insists upon 
arguing it to the jury, the court will require 
him to proceed with his argument to the jury, 
and will, after argument, give or refuse such in- 
struction as the court shall think proper. 

15. It is the duty of the jury to follow the 
law as laid down by the court. 

Error to the criminal court of the District 
of Columbia, Hon. James Dunlop, sole judge, 
upon two indictments, both exactly in the 
same form. 

The first (No. 106) charges that the defend- 
ant, on the 15th of October, 1830, at Washing- 
ton county, with force and arms, "did pass, 
and offer to pass, to George McCawley, within 
tlie District of Columbia, to wit, at the city 
of "Washington, in the county of Washington, 
in the District aforesaid, a certain note, and 
bank bill for the payment of one dollar, beiug 
of a less denomination than five dollars, 
against the form of the statute in such case 
made and provided, and against the peace and 
government of the United States." In the 
other indictment (No. 107) the name of Elec- 
tius Semmes was substituted for that of 
George JlcCawley. Upon this indictment (No. 
107) tlie jiu'y returned the following verdict: 
"We, the juroi-s in the case of United States 
V. Samuel Stettinius, are of opinion that he is 
guilty of passing to the witness in the case, 
notes of a less denomination than five dollars, 
in the manner and at the time and place stated 
in the evidence; but, from the said evidence, 
not guilty of circulating them in the District 
of Columbia. November 22, 1839." The par- 
ties agieed to receive this "as a special ver- 
dict, as if formally made out as such, and to 
be taken in connection with, and considered 
as refeiTing to, the evidence as stated." Uiwn 
the indictment No. 100, there was a general 
verdict, "Guilty." 

The evidence stated, as given by the United 
States in support of the indictment No. 106, 
for passing the note to George McCawley, was. 
that the United States offered "a competent 
witness," who proved that the day after the 
present suspension by tlie banks of this Dis- 
trict, of specie payments, which -was on the 
11th of October, 1839, "he was going to Balti- 
more in the railroad cars, and gave the ti-av- 
erser, at the railroad office in Washington city, 
in order to pay for his passage, a five-dollar 
note, who gave him in change, .just as the 
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cai-s were about to stai't, two notes of one dol- 
lar each, of Colien's Bank in Slaryland; tliat 
the said ti*averser was tlien acting as agent of 
the Baltimore & Ohio Eailroad Company, which 
is admitted to he a company incorporated 
hy an act of congress; that the ti-avorser 
kuGAV that he (the witness) was going to Balti- 
more in the cars, at the time; that he took the 
notes with him to Baltimore, and brought 
them back again to Washington, where he 
resides." In support of the indictment No. 
107, for passing a one-dollar note and bank- 
bill to Electius Semmes, a bill of exceptions 
states, that "a competent witness was sworn 
on the pai-t of the United States, who proved, 
that on the 15th of the last month (October, 
1S39) he was going to Baltimore in the rail- 
road cars, and offered to the tiuverser in the 
city of Washington a five-dollar bank note to 
pay his passage in tlie care; the ti-averser 
was acting as agent of the Baltimore and Ohio 
Railroad Company in said city. The traverser 
took tlie note, and gave, in cntmge, to the wit- 
ness, an half dollar in silver and two one 
doUai* notes. He asked the traverser if he 
was passing dollar notes, to which he re- 
plied, *Why, Mr Semmes, what can I do?' 
The witness went to Baltimore in the cars, 
and when there passed the notes away, with- 
out difficulty, at par. He did not remember 
of what institution the notes were, but thought 
it likely tliey were Marj'Iand notes. It was 
admitted that the railroad company was char- 
tered by congress." 

At the trial, several bills of exceptions 
founded upon the evidence, as stated in the 
testimony of the two witn^ses, were taken to 
the instinictions given or refused by the judge. 

Upon the ti-ial of the general issue in the 
criminal court, Distiict of Columbia, upon the 
indictment No. 106, four bills of exceptions 
were taken by the defendant. (1) The first 
was to the following insti'uction to the jury, 
given by the judge at the motion of the dis- 
ti'ict attorney, namely: "That if they believe 
the evidence as above stated" (in support of 
this indictment No. 100) "to be true, then the 
passing of the note as above stated, if be- 
lieved to be true, was a violation of the act 
of congress, entitled 'An act to restrain the 
circulation of small notes as a cun-ency in the 
District of Columbia ; and for other pm-poses,' 
approved July 7, 1S38; and that the said act 
of congi'ess is a valid and constitutional law 
in force in this district." (2) The second bill 
of exceptions, in the case No. lOG, is to the 
refusal of the judge, at the motion of the de- 
fendant's counsel, to instruct the juiy, that 
"if they believe from the evidence Ihat the 
note in question, if passed at all as stated by 
the witness, was passed by the traverser in 
payment of a bona fide debt due by him to 
tlie witness, then the act does not come within 
the prohibition of the law of congi*ess, and the 
traverser is entitled to a verdict of acquit- 
tal." (3) The third bill of exceptions, upon 
the ti'Ial of this issue, is to tlie refusal to 
instruct the jury at the motion of the de- 



fendant's counsel, "that, should they be of 
opinion from the evidence, that the defendant 
did pass the note named in the indictment, 
but with the intent that the same should be 
carried into the state of Maryland, and not to 
be circulated within the District of Columbia, 
then the defendant is entitled to an acquittal." 
(4) The fourth bill of exceptions, upon this 
issue, was as follows: "Upon the trial of this 
cause, and after the argument of counsel had 
closed, and before the jury had retired, the 
court, in a charge given to the jury, after stat- 
ing that 'the jui-y might decide upon the law 
and the evidence, and, in rendering a general 
verdict, had a constitutional right so to do, 
stated that the jury would take upon itself a 
very great responsibility, which they ought 
not to do, in deciding upon the law of the 
case, in opposition to the opinion of the court; 
and that they ought not to take upon them- 
selves to render a verdict calculated to revoke 
the legislation of congi-ess. composed of many 
constirational lawyers; and that it increased 
the responsibility of the jury so to decide, in 
this case, in favor of the defendant, upon the 
law, because the United States could not ap- 
peal; whereas if they found the defendant 
guilty, he might; and might have the law 
intei-preted, and reverse the judgment, if ei-- 
roneous; and further said, that if the fact 
was proved, of passing the note 'once, the case 
was brought within the act of congress. To 
this charge of the court, the defendant by his 
counsel excepts, because the court ought not 
to have given said charge, which was calcu- 
lated to intimidate tlie juiy, and to destroy 
their free and independent exercise of opinion 
in the case; and because the said chai-ge was 
calculated to induce the jury to render a ver- 
dict against the defendant for reasons which 
ought not to operate on their minds; and that 
the court en-ed in stating that if the facts 
were proved to the satisfaction of the jury, 
the case was brought within the act of con- 
gress; and it is prayed that this bill of ex- 
ceptions may be signed and sealed, this 21st 
November, 1S39." 

Upon tlie trial of the issue upon the indict- 
ment. No. 107, the defendant's counsel took 
three bills of exceptions. (1) The first states 
that the United States district attorney prayed 
the court to insti-uct the jury, tliat if they 
believed the evidence aforesaid (namely, the 
evidence contained in the testimony of the 
witness, as before stated, who was examined 
in support of this indictment No. 107), "then 
the passage of the note charged in the indict- 
ment was a violation of the act of congress, 
entitled," &c. "and that the jury are bound 
by the said act (if -they believe the facts 
proved by the witness), to find the travei-ser 
guilty: And thereupon the counsel for the 
traverser objected to the court's giving the 
said instiTiction, or giving any instruction as 
to the law, to the jmy; and declined arguing 
the law to the court, on the ground that they 
had a light to argue to the juiy, both on the 
law and the evidence. And the court decided. 
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on this objection being made, that the trav- 
erser's counsel -would be allowed to argue the 
law to the jury, and that after such argu- 
ment the court would instruct the jury as to 
the law; and thereupon the law was argued to 
the jury by the counsel for the traverser, and 
by the United States attorney; and the court, 
after the said argument, was asked by the 
United States attorney to give the instruc- 
tion before prayed; which instruction the 
court gave. To this insti-uction, so given, 
tbe traverser by his counsel excepts," &c. 
(2) The second bill of exceptions taken upon 
the trial of this issue, is to the refusal of the 
court to instruct the juiy, that "if they should 
be of opinion that the defendant did not pass 
the note for and in lieu of gold and silver, 
and that he did not intend to put the same 
into circulation in the District of Columbia, 
then the defendant is entitled to an acquit- 
tal." (3) The third bill of exceptions, upon 
the trial of this issue, is to the refusal of the 
court to instruct the jury, upon the evidence 
aforesaid, that if they "believe that the note 
passed by the defendant, was passed to a per- 
son who, as the defendant knew, was going 
immediately to Maiyland, as a passenger in 
the railroad eai'S, without any opportunity of 
circulating said note in the District of Co- 
lumbia, before leaving said disti-ict, and that 
said note was issued and redeemable in Mary- 
land, and that said person did immediately 
after receiving the said note, leave the said 
District, without circulating it here, and did 
pass it off in the state of Maryland, then the 
juiy may infer that the note was not passed 
by the defendant as paper currency, to circu- 
late in said District and that the case is not 
within the spirit and intention of the act of 
congress." 

The act of congress of the 7th of July, 183S 
(5 Stat. 297), entitled "An act to restrain the 
circulation of small notes as currency in the 
Disti-ict of Columbia, and for other purposes," 
upon which this prosecution is supposed to be 
founded, provides in the first section, "that 
after the 10th day of April" (then) "nest, it 
shall not be lawful for any individual, com- 
pany, or corporation to issue, pass, or offer to 
pass, within the District of Columbia, any 
note, check, draft, bank bill, or any other pa- 
per currency, of a less denomination than five 
dollars; and if any person or coi-poration shaU 
violate the provisions of this section, the per- 
son so offending, or, in ease of a corporation 
so offending, the officers of any such corpora- 
tion for the time being, shall be liable to in- 
dictment by the grand jury of the county, 
within the District where the offence shall 
have been committed, and the person so of- 
fending, or the officers of the eoi-poration so 
offending, shall, on conviction thereof, be fined 
in a sum not exceeding $50, at the discretion 
of the court, for every offence; one half of 
the said fine shall be paid to the prosecutor; 
the other half, shall be for the use of the coun- 
ty where the offence shall have Deen commit- 
ted." "And the person so offending, and the 



officers of any corporation, shall also be liable 
to pay the amount of any note, bill, check, 
draft, or other paper, constituting part of 
such currency, to any holder thereof, with all 
costs incident to the protest and legal col- 
lection thereof, with fifty per cent, damages 
for nonpayment on demand, to be recovered 
by action of debt; and in case of judgment 
for the plaintiff, execution thereon shall be 
had forthwith; and it shall be the duty of 
the district attorney of the District of Colum- 
bia, to commence prosecutions against all per- 
sons, and every coi-poration offending against 
this section, of which he shall have knowl- 
edge or probable information. And in case of 
eoi-porations, the prosecution shall be against 
the president, or any director or cashier there- 
of for the time being; and it shall be the dutj' 
of the grand jurors to present all such offences 
of which they have knowledge or probable 
information; and that no member of a grand 
jury shall be ignorant of his duty in this par- 
ticular, it shall be the duty of the court hav- 
ing cognizance of all offences against this 
section to give the same in charge to the 
grand juries at the commencement of the 
term next after the passage of this act. And 
in the second section it is "further enacted, 
that from and after the passage of this act, 
it shall be unlawful for any Individual, com- 
pany, or corporation, to issue de novo, or 
knowingly to pass, or procure to be issued, 
passed, or circulated within the District afore- 
said, any note, check, bank bill, or other paper 
medium of the denomination aforesaid, evi- 
dently intended for common circulation, as 
for and in heu of small change in gold or sil- 
ver, or for any other pretence whatever, and 
which shall be issued and circulated for the 
first time after the period above limited in 
this section, under the penalties provided in 
the foregoing section." 

0. Cox and K. J. Brent, for plaintiff in er- 
ror. 

Mr. Key, for the United States. 

CRANCH, Chief Judge, delivered the opin- 
ion of the court; THRUSTON, Circuit Judge, 
dissenting. 

The judgment below was against the de- 
fendant upon both indictments, although it is 
understood that a motion had been made in 
arrest of judgment The record had not been 
made up at full length, and there is no formal 
assignment of errors; but in argument the 
counsel for the traverser contend, 

1. That there is error in overruling the mo- 
tion in arrest of judgment, because the in- 
dictment does not substantially set forth any 
offence against the statute. The gist of the 
offence intended to be forbidden by the stat- 
ute, and punished, is the issuing of paper" cur- 
rency of a less denomination than five dol- 
lars. Unless, therefore, the notes passed by 
the defendant were such notes as were "pa- 
per currency," and which, in the second sec- 
tion, is called "paper medium of the denoml- 
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nation aforesaid, evidently intended for com- 
mon circulation, as for and in lieu of small 
change in gold or silrer, or any other pre- 
tence whatever," he has committed no offence 
against the statute. Its title (which may he 
resorted to, to ascertain the evil which was 
in the contemplation of the legislature, al- 
though it will not restrict the enacting claus- 
es, if they clearly go heyond it) is, "to restmin 
the circulation of small notes as a currency;" 
and the enacting clauses forhid the issuing or 
passing of "any note, check, draft, bank bill, 
or any other paper currency of a less denom- 
ination than five dollars;" and "any note, 
check, bank bill, or other paper medium of 
the denomination aforesaid, evidently intend- 
ed for common circulation, as for and in lieu 
of small change in gold or silver, or for any 
other pretence whatever." It is clear that 
negotiable notes, checks, and drafts for a less 
sum than five dollars, may be issued or pass- 
ed from debtor to creditor in bona, fide pay- 
ment of a debt, or for the purchase of goods, 
in the common course of mercantile transac- 
tions, withoiit incurring the penalty of the 
statute. The passing of a note, check, or 
draft is prima facie a lawful act; and every 
man is presumed innocent until the contrary 
appears. 

All tbe facts charged in the indictment may 
be true, and yet the traverser not guilty. If 
tlie indictment had simply charged the pass- 
ing of a note, check, or draft for the payment 
of one dollar, it would not have charged any 
offence, unless the note had been averred to 
be, "paper currency," or "paper medium," &c. 
But it charges the traverser with passing a 
note and bank bill. If the jury had found the 
traverser guilty of passing the note only, he 
must have been acauitted, because the pass- 
ing of the note was no offence unless it was 
"paper currency," or "paper medium evident- 
ly intended for common circulation." Is the word 
bank bill better than note? Does the name, 
per se, import paper currency without an aver- 
ment that it was paper currency? It might 
have been a bank bill, and yet be what the 
brokers call an uncurrent banlt; biU, or a bank 
bill not payable to order, or bearer. It might 
have been the bill of a bank long since bro- 
ken, and whose notes are no longer current. 
If the names, "note," "draft," and "cheek," 
are insuflaeient, per se, we do not perceive 
why the name "bank bill" should not be in- 
«ufiicient also. In the cases of U. S. v. Bing- 
Sold [Case No. 16,167] and of U. S. v. Milburn 
[Id. 15,768], this court decided, that under 
the statute which prohibited the keeping of 
■"a faro bank or other common gaming table," 
an indictment for keeping a faro bank was 
not sufficient without also averring it to be a 
■common gaming table, or a common faro 
bank. Although I did not concur in those 
■decisions, yet they are binding upon this 
•court, in like cases. I dissented, in those 
■cases, because I thought that the term "faro 
bank" did, per se, import a common gaming 
table; and that it would be tautology to say 



a common faro bank. In the present case I 
do not think that the names, "note," "check," 
and "di-aft," or even bank bill, do of them- 
selves import a paper currency, so as to dis- 
pense Tivith an averment, in the indictment 
under the first section of the act, that they 
were paper currency; without such an aver- 
ment and without setting forth the note or 
bill, so that the court may judge whether it 
was such a note or bill as is meant to be 
prohibited by the statute, we think the in- 
dictment does not charge an ofCence against 
that section; and that the judge erred in not 
arresting the judgment. See State v. Scrib- 
ner, 2 Gill & J. 251, and The Mary Anne, 8 
Wheat. [21 U. S.] 386, 389. 

Another reason suggested in arrest of judg- 
ment is, that the act of congress is unconsti- 
tutional, because congress cannot regulate the 
currency unless by some uniform rule operat- 
ing equally upon all the states and territo- 
ries. The answer, to this is, that congress, 
in legislating for this district, has the same 
power which a state has in legislating for 
the state, superadded to the power of legislat- 
ing over aU the states and territories as to 
the matters within its constitutional jurisdic- 
tion. 

2. The second error, suggested in argu- 
ment, is, that the special verdict (in the case 
No. 107,) did not justify the judgment against 
Hie traverser; but is, in efiEect a verdict of 
acquittal, inasmuch as it finds him not guilty 
of circulating the notes in the District of Co- 
lumbia. This special verdict, if extended ac- 
cording to the agreement of the counsel, 
would state: That Eleetius Semmes, the per- 
son named in the indictment, on the 15th of 
October, 1839, was about to go to Baltimore 
i in the state of Maryland, in the railroad cars 
of the Baltimore and Ohio Railroad Company; 
the same company then and there being a 
company chartered by congress, and in the 
city of Washington, in the county of Wash- 
ington, in the District of Columbia, offered 
to the traverser, who was then and there act- 
ing as the agent of the said company, a five- 
dollar bank note to pay for his passage in 
the said cars in the city of Washington. 
That the ti-averser took the said note and 
gave in change Jo the said Eleetius Semmes, 
a half dollar in silver and two one-dollar 
notes, the same being notes issued and pay- 
able in the state of Maryland. That the said 
Eleetius Semmes went to Baltimore afore- 
said, on the said day, in the said cars, and 
when in Baltimore passed away the said two 
notes without difficulty at par, and did not 
circulate them in the District of Columbia as 
a currency. 

Being of opinion that the passing of a note 
of a less denomination than five dollars is 
not an offence against the statute, unless it 
be "paper currency," or "paper medium of 
the denomination aforesaid, evidently intend- 
ed for common circulation, as for and in lieu 
of small change," or for some other pretence, we 
think the special verdict, if not a verdict for 
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the ti-avei-ser, is an imperfect verdict, in not 
finding that the notes passed by the ti-averser 
■were "paper currency," or "paper medium 
evidently intended for common circulation," 
&c., and that it does not support the judg- 
ment against the ti-averser. It does not say 
any thing of the bank bill charged in the in- 
dictment. But, as the evil to be remedied was 
"the circulation of small notes as a currency, 
in the District of Columbia," and as the jury 
have expressly found that the traverser did 
not circulate the notes in the District of Co- 
litmbia, as a currency; and inasmuch, as cir- 
culating is passing away in change or other- 
wise, it would seem, at first view, that the 
verdict amounts to an acquittal, as it denies 
the commission of the act which the legisla- 
ture intended to guard against. But they 
have not made the offence to consist in cir- 
culating paper as euiTency, but in passing 
paper currency. It must be paper currency 
before, or at the time of passing it; that is, 
as explained by the second section of the act, 
'■paper constituting part of such currency;" 
or as further explained in the same second 
section, "paper medium of the denomination 
afoi-esaid, evidently intended for common cir- 
culation," &c. A denial that the traverser 
passed the paper as currency, is not a denial 
that he passed paper currency; so that we 
think the verdict is not a verdict of acquittal. 

3. The next error suggested is that tlife 
judge erred in instnieting the jury (at the 
prayer of the United States attorney, in the 
trial of the issue \ipon the indictment No. 106, 
as stated in the traverser's first bill of ex- 
ceptions upon the trial of that issue) that if 
they believed the evidence, as above stated 
in support of that indictment to be true, the 
passing of the note as therein stated, was a 
violation of the act approved 7th July, 1838, 
entitled, "An act to restrain," &c. According 
to the interpretation of the act which we 
have before given, it is evident that the of- 
fence was not committed, unless the note 
was paper currency, or paper medium evi- 
dently intended for common circulation, &c.; 
a fact not stated in the evidence, and not 
found by the jury. AVe are, therefore, of 
opinion, that the judge erred in giving that 
instruction. , 

4. The next error suggested, consists in the 
refusal of the judge to instruct the juiy (as 
prayed by the travei-ser in his second bill of 
exceptions upon the trial of the issue upon 
the indictment. No. 106) as follows: "Tliat if 
they believe, from the evidence, that the 
traverser passed tlie note in payment of a 
bonil fide debt due by him to the witness, 
the act does not come within the prohibition 
of the law of congress." This instruction 
seems to have been very properly refused, 
and the exception does not appear to be in- 
sisted upon in argument 

5. Tlie fifth error suggested is, the refusal 
of the judge to instruct the jury, at the 
prayer of the traverser (as stated in his third 
Tjiil of exceptions upon this issue), "that 



should they be of opinion from the evidence, 
that the traverser passed the note with in- 
tent that the same should be carried into the 
state of Maryland, and not be circulated 
within the District of Columbia, then the 
ti-averser is entitled to an acquittal." This 
Instruction, also, we think Avas correctly re- 
fused, as the act does not make the intent to 
circulate an ingredient in the offence. The 
offence is the passing of "paper cuiTency of 
a less denomination than five dollars," and 
the penalty for doing this, was the means by 
which the legislature intended to restrain the 
circulation of small notes as a currency with- 
in the District of Columbia. 

6. It was also suggested in argument, that 
the judgment ought not to have been ren- 
dered against the traverser on the special 
verdict, because it finds that the traverser, 
in passing the notes, was then acting as 
agent of the Baltimore and Ohio Railroad 
Company; the same then being a company 
incorporated by an act of congress; that it 
was, therefore, an act of the company; and 
that, according to the provisions of the stat- 
ute, the indictment should have been against 
the president, or a director, or the cashier of 
the company, and not against the traverser. 
But the jury have not found that the pass- 
ing of the notes was the act of the company; 
nor that they were passed by the order or 
consent of the company, without which the 
company cannot be charged criminally. The 
jury have found a fact, from which they 
might have inferred and found that the notes 
were passed by the company, but not hav- 
ing found that fact expressly, the court can- 
not infer it and make it the foundation of a 
judgment of acquittal in favor of the trav- 
erser. He might well have been acting as the 
agent of the company, and yet have no au- 
thoritj' from them to pass the notes; and 
such authority to do an illegal act (if it were 
such) cannot be presumed. We think, there- 
foi'e, that the judge did not err in refusing 
to arrest the judgment on that ground. 

7. The seventh error suggested, is stated 
in the traverser's first bill of exceptions upon 
the trial of the issue upon the indictment 
No, 107, and consists in the judge's over- 
ruling the objection of the traverser's coun- 
sel, to the judge's giving any instruction to 
the jury as to the law; the traverser's coun- 
sel having declined arguing the law to the 
court, on the ground that they had a right 
to argue to the jury both on the law and 
the evidence; to the overruling of which 
objection, and to the instruction which the 
judge, at the prayer of the United States at- 
torney, gave to the jury, which was similar 
to that given at his prayer upon the trial 
of the issue on the indictment No. lOG, the 
traverser's counsel excepted. As to the ques- 
tion whether the instruction thus given to 
the jury, in point of law, was correct, we 
have already said, in considering the in- 
struction given upon the trial of the issue 
on the other indictment, that the offence was 
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not committed, unless the note was paper 
currency, or paper medium evidently intend- 
ed for common circulation; a fact not found 
by the juiy, nor stated in the prayer for 
the instruction; and therefore we are of 
opinion that the judge erred in giving that 
instruction. The objection to the judge's giv- 
ing any instruction to the jury as to the 
law, when the defendant's counsel declines 
arguing the law to the court, and insists 
upon arguing it to the jury, seems to be 
founded upon the idea that the jurors are 
the sole judges of the law, and are under no 
obligation to respect the decisions of the 
judge upon the questions of law arising in 
a criminal cause. The right of the jury to 
find a general verdict upon the general issue 
in a criminal cause, is not disputed nor 
doubted; and as guilt consists of law and 
fact, and cannot be ascertained but by eou- 
Ipling them together, and comparing them, and 
applying the facts to the law, they must, in 
finding such a general verdict, decide the 
law thus coupled with the facts in that 
cause. But when the jurors thus took upon 
themselves to decide the law by a general 
verdict of not guilty, they subjected them- 
selves, under the old English statutes, to 
very severe punishment, upon a writ of at- 
taint, if the grand inquest should convict 
them of finding a false verdict To avoid 
this risk, it was formerly common for the 
jurors to render special verdicts, stating all 
the facts of the case, and referring the ques- 
tion of law to the court; but the practice 
of setting aside verdicts, upon motion, and 
granting new trials, has so superseded the 
use of attaints, that there are few instances 
of an attaint in tJie books later than the six- 
teenth century. 3 Bl. Comm. 406. Yet as 
late as Sir Matthew Hale's time, according 
to his opinion, the king might have attaint 
upon a verdict of acquittal, although the 
prisoner, if convicted, could not; because 
his guilt is confirmed by two inquests; the 
grand and the petit jury. The right and the 
power of the jury to decide the law and the 
fact together, by a general verdict upon the 
geneml issue, is not greater in criminal 
causes than in civil. The effect only is dif- 
ferent. In civil causes, the court will set 
aside the verdict, if against its opinion of the 
law, whether the verdict is against the de- 
fendant or the plaintiff; but in criminal 
causes, if the verdict be in favor of the de- 
fendant, inasmuch as the king might have 
a writ of attaint and reverse the judgment; 
and as the prisoner is not to be put twice in 
jeopardy, nor to be twice vexed for the same 
ofCence, and as he could not have attaint if 
the verdict should be against him, the courts 
have uniformly, for more than two centuries, 
refused to award a new trial when the pris- 
oner has been acquitted upon a general ver- 
dict of not guilty. This conclusive effect of 
a verdict of acquittal does not arise from 
the right of the jury to decide the law 
definitively in the case, because if the ver- 



dict of the jury had been agaiust the de- 
fendant, contrary to law, or to the court's 
exposition of the law, the court unquestion- 
ably had the right and the power to set 
aside the A^erdict as being contrary to law, 
and to award a new trial. This could not be 
the case if the jury had the exclusive right 
to decide the law. If- they had, the verdict 
would be as conclusive in the one case, as 
in the other. 

It is admitted by all who have advocated 
the right of the jury to decide the law in 
criminal cases, that that right extends only 
to the finding of a general verdict upon the 
general issue. When the issue is on some 
collateral point, it involves no question of 
law, but is confined exclusively to facts. 
When the verdict was upon such a collateral 
issue, there was no attaint. That process 
lay only in cases where the jury undertook 
to decide the law by a general verdict on the 
general issue. Whenever, by the pleadings, 
the law was separated from the fact, so that 
each could be seen and considered by itself, 
no pretence that the jury had a right to de- 
cide the iiure unmixed question of law, has 
ever been set up by the wildest advocate of 
the rights of juries. In the trial of the im- 
peachment of Judge Chase, Mr. Randolph, 
one of the managers of the prosecution, in 
speaking of this right of juries to decide the 
law, calls it "their undeniable right of de- 
eidinguponthe lawaswell as the fact neces- 
sarily involved in a general verdict." He 
said, also, "There is, in my mind, a material 
difference between a naked definition of law, 
the application of which is left to the jury, 
and the application, by the court, of such 
definition to the particular case upon which 
the jury are called upon to find a general 
verdict. Surely, there is a wide and evi- 
dent distinction between an abstract opinion 
upon a point of law, and an opinion applied 
to the facts admitted by the party accused, 
or proven against him." Speaking of the 
prior decisions of the same points of law in 
some former cases by other judges, Mr. 
Randolph said, "They exercised the acknowl- 
edged privilege of the bench in giving an 
opinion to the jury on the question of law 
after it had been fully argued by counsel on 
both sides." Again, he said, "I do not deny 
the right of the court to explain their sense 
of the law to the jury, after counsel have 
been heard, but I do deny that the jury are 
bound by such exposition." Mr. Early, an- 
other'of the managers of that impeachment, 
said, "It is no part of my intention to deny 
the right of judges to expound the law in 
charging juries; but it may be safely af- 
firmed, that such right is the most delicate 
they possess, and the exercise of which is to 
be ^larded by the utmost caution and hu- 
manity." Mr. Edward Tilghman, who was 
"examined as a witness in the trial of that 
impeachment, testified, that in Pennsylvania, 
the judges, "in their charge to the jury, state 
the law and tlie evidence, and apply the law 
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to the evidence. The court generally hear 
the counsel at large on the law; and they 
are permitted to address the jury on the law 
and the fact; after which the counsel for 
the state concludes. The court then states 
the evidence to the jury, and their opinion of 
the law, but leaves the decision of both law 
and fact to the jury." In Croswell's Case, 
3 Johns. Cas. 346, the counsel for the defend- 
ant admitted it "to be the duty of the court 
to direct the jury as to the law; and it is 
advisable for the jury, in most eases, to re- 
<;eive the law from the court, and in all 
<;ases they ought to pay respectful attention 
to the opinion of the court; but it is also 
their duty to exercise their judgments upon 
the law as well as the fact; and if they 
have a clear conviction that the law is dif- 
ferent from what it is stated to be by the 
•court, the jury are bound, in such cases, by 
the superior obligations of conscience, to fol- 
low their own convictions." The same coun- 
sel said further, that "in civil cases, the pow- 
■er of the court to decide the law, is abso- 
lute and conclusive, and may be rightfully so 
•exerted. That in criminal cases, the law and 
the fact being always blended, the jury, for 
reasons of a political and peculiar nature, 
for the security of life and liberty, are in- 
trusted with the power of deciding both 
law and fact." Judge Chase, in his answer 
to one of the articles of impeachment, says, 
"He well knows that it is the right of juries 
in criminal eases, to give a general verdict 
of acquittal, which cannot be set aside on 
-account of its being contrary to la^'; and 
that hence results the power of juries to de- 
cide on the law as well as on the facts in 
■criminal cases." "But he also knows, that in 
the exercise of this power, it is the duty of 
the jury to govern themselves by the laws 
of the land, over which they have no dis- 
pensing power; and their right to expect 
and receive from the court all the assistance 
which it can give for rightly understanding 
the law. To withhold this assistance in any 
manner whatever; to forbear to give it in 
that way which may be most effectual for 
preseiTing the jury from error and mistake; 
would be an abandonment, or a forgetful- 
ness of duty, which no judge could justify 
to his conscience, or the laws." And in the 
opinion which the court had prepared in the 
Case of John Fries [Case No. 5,126], they said: 
"It is the duty of the court, in all criminal 
■cases, to state to the jury their opinion of the 
law arising on the facts; but the jury are to 
■decide in this, and in all criminal cases, both 
the law and the facts, on their consideration 
of the whole ease." 

Mr. Hargrave, in his note 7 to Co. Lift, loob, 
has given a very able opinion upon this ques- 
tion of the right of the jury to decide the law 
in criminal cases. Lord Coke, in folio loob, 
had said: "The most usual trial of matters 
of fact is by twelve such men; for 'ad quses- 
tionem facti non respondent judiees'; and 
matters in law the judges ought to decide 



and discuss; for *ad qusestionem juris non re- 
spondent juratoress?'" In his note to this pas- 
sage, Mr. Hargrave says: "This decantatum 
(as Lord Chief Justice Vaughau calls it, on 
account of its frequency in the books) about 
the respective provinces of judge and jury, 
hath, since Lord Coke's time, become the sub- 
ject of very heated conti-oversy, especially in 
prosecutions for state libels; some aiming to 
render juries wholly dependent on the judge 
for matters of law, and others contending 
for nearly a complete and unqualified inde- 
pendence." After stating several of the old 
cases, he says: "In respect to my own ideas 
on this subject, they are at present to this 
effect: 'On the one hand, as the jury may, 
as often as they think fit, find a general ver- 
dict, I, therefore, think it unquestionable, that 
they may so far decide upon the law as well 
as the fact; such a verdict necessarily involv- 
ing both. In this, I have the authority of Lit- 
tleton himself, who hereafter writes, that if 
the inquest will take upon them the knowl- 
edge of the law upon the matter, they may 
give their verdict genei-ally. Ante, § 368, and 
post, folio 228.' But, on the other hand, I 
think it seems clear that questions of law 
generally, and, more properly, belong to the 
judges; and that, exclusively of the fitness of 
having' the law explained by those who are 
trained to the knowledge of it by long study 
and practice, this appears from various con- 
siderations: (1) If the parties litigating agree 
in their facts, the cause -can never go to a 
jury; but is tiled on a demurrer, it being a 
rule, and I believe without exception, that is- 
sues in law are determined by the judges, 
and only issues of fact are tried by a juiy 
(ante, 71b). (2) Even when an issue in fact is 
joined, and comes before a jury for trial, ei- 
ther party, by demurring to the evidence, 
which includes an admission of the fact to 
which the evidence applies, may, so far, 
draw the cause from the cognizance of the 
jury, for, in that case the law is resei*ved for 
the decision of the court from which the is- 
sue of fact comes; and the jury is either dis- 
charged, or, at the utmost, only ascertains 
the damages. Ante, 72a; Doug. 127, 213; 
Bull. N. P. (2d Ed.) 313. (3) The juiy is 
supposed to.be so inadequate in finding out 
the law, that it is incumbent upon the judge 
who presides at the trial to inform them what 
the Law is; and as a check to the judge, in 
the discharge of his duty, either party may, 
under the statute of Westminster II. c. 31, 
make his exception in writing to the judge's 
direction, and enforce its being made part of 
the record, so as afterwards to found error 
upon it. See post, 2 Inst. 426; Ti-ials per 
Pais (Sth Ed.) 222, 466; Fabrigas v. Mostyn 
[2 W. Bl. 929] in 11 State Trials; Money v. 
Leach, 3 Burrows, 1742; Bull. N. P. (2d Ed.) 
315. (4) The juiy is ever at liberty to give 
a special verdict, the natm-e of which is to 
find the facts at large, and leave the conclu- 
sion of law to the judges of the court from 
which the issue comes. Formerly, indeed, it 
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WHS doubted Tvhether in eertaiu cases In 
which the issue was of a very limited and re- 
strained kind, the juiy was not bound to find 
a general verdict. But the contrary was set- 
tled in Dowman's Case, 9 Coke, lib; and the 
rule now holds both in civil and criminal 
eases, without exception. See post, 227b; 
Staund. P. C. l(J5a; Oneby's Case, 2 Ld. 
Raym. 1494. (5) While attaints, which still 
subsist at law, were in use, it was hazardous 
in a jury to find a general verdict, where the 
case was doubtful, and they were apprised of 
it by the judges, because, if they mistook the 
law they were in danger of an attaint Post, 
22Sa; Hob. 227; Vaughn, 144; 2 Hale, P. O. 
310; Gilb. O. P. (2d Ed.) 128. (G) If the juiy 
find the facts specially, and add their con- 
clusion as to the law, it is not binding on 
the judges, but they have a right to conti-ol 
the verdict and declare the law as they con- 
ceive it to be; at least, this is the language 
of some most respectable authorities. Staund. 
P. C. 16oa; Plowd. 114, a, b; 4 Coke, 42b; 1 
Hale,, P. C. 471, 476, 477; 2 Hale, P. C. 302. 
(7) The courts have long exercised the pow- 
er of granting new trials in civil eases where 
the jury find against that which the judge 
tiying the cause, or the court at large, holds 
to be law; or where the jury find a general 
verdict, and the court conceives that, on ac- 
count of difficulty of law, there ought to be a 
special one. King v. Poole, Cas. t. HardAv. 
20. Though, too, in criminal cases the judges 
do not claim such a discretion against persons 
acquitted, the reason, I presume, is, in re- 
spect of the rule, that 'Nemo bis punitur, aut 
vexatur pro eodem delicto'; or the hardship 
which would arise from allowing a person to 
be twice put in jeopardy for one offence; and j 
if tliis be so, it only shows that on that ac- 
count, an exception is made to a general rule. 
4 Bl. Comm. (8th Ed.) 301; 2 Ld. Ravm. 
1585; 2 Strange, 899; 4 Coke, 40a; Wing. 
Max. 695. Upon the whole, as my mind is 
affected with this interesting subject, the re- 
sult is, that the immediate and direct right of 
deciding upon questions of law, is intrusted to 
the judges; that in a juiy, it is only inci- 
dental; that, in the exercise of this incidental 
right, the latter are not only placed under 
the superintendence of the former, but are, 
in some decree, controllable by them; and 
therefore that in all points of law, arising on 
a trial, the jury ought to show the most re- 
spectful deference to the advice and recom- 
mendation of judges. In favor of this con- 
clusion, the conduct of juries bears ample tes- 
timony; for, to their honor be it rememberod. 
that the examples of their resisting the ad- 
vice of a judge, in points of law, are rare, 
except where they have been provoked into 
such an opposition by the grossness of his 
own misconduct, or betrayed into an unjust 
suspicion of his Integrity by the misrepresen- 
tation and ill-practice of others. In civil cases, 
particularly, where the title of real property 
Is in question, juries almost universally find 
a special verdict as often as the judge rec- 
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ommends their so doing; and though in crim- 
inal cases special verdicts are not frequent, 
it is not from any averseness to them in ju- 
ries, but from the nature of criminal causes, 
which depend more upon the evidence of 
facts, than any difficulty of law. Nor is it 
any small merit in this arrangement, that in 
consequence of it, every person accused of a 
crime, is enabled by tlie general plea of not 
guilty, to have the benefit of a trial, in which 
the judge and the jury are a check upon each 
other; and that this benefit may always be 
enjoyed, except In such small offences as are 
left to the summary jurisdiction of a justice 
of the peace; which exception, from the ne- 
cessity of the times is continually increasing; 
but which, however, cannot be too cautious- 
ly extended to new objects. Thus consid- 
ered, the distinction between the office of 
judge and jury, seems to claim our utmobt 
respect May this wise distribution of pow- 
er, between the two, long continue to flour- 
ish, unspoiled, either by the proud encroach- 
ment of ill-designing judges, or the wild pre- 
sumption of licentious juries." 

The calm manner in which the subject is 
considered in the above opinion, adds as much 
to its weight as it derives from the high 
character of its author as a jurist Black- 
stone, In his Commentary (volume 4, p. 361), 
speaking of the right of juries, says, "They 
have an unquestionable right of detei-mining 
upon all the circumstances, and finding a gen- 
eral verdict, if they think proper so to hazard 
a breach of their oaths; and if their verdict 
be notoriously wrong, they may be punished, 
and the verdict, set aside by attaint at the 
suit of the king, but not at the suit of the 
prisoner. But the practice, heretofore in use, 
of fining, imprisoning, or otherwise punish- 
ing jurors, merely at the discretion of the 
court, for finding their verdict contrary to the 
direction of the judge, was arbitrary,' uncon- 
stitutional and illegal." And Lord Chief Jus- 
tice Hale (Hale, P. C. 313). in speaking of the 
fine imposed upon the jurors, in Bushell's 
Case n''aughan, 153], for not finding William 
Penn and others guilty, according to the di- 
rection of the court, says, "But It was agreed 
by all the judges of England (one only dis- 
senting) that this fine was not legally set up- 
on the jury, for they are judges of matters 
of fact; and although it was Inserted in the 
fine that it was 'contra directlonem curiae in 
materia legis,' this mended not the matter, 
for it was impossible any matter of law could 
come in question till the matte* of fact were 
settled and stated, and agreed by the jury; 
and of such matter of fact they were the only 
competent judges. And although the wit- 
nesses might per chance, swear the fact, to 
the satisfaction of the court, yet the jury are 
judges, as well of the credibHity of the wit- 
nesses, as of the truth of the fact, for pos- 
sibly they might know somewhat, of their 
own knowledge, that what was sworn was 
untrue: nnd po.«sibly they might know the 
witnesses to be such as they could not be- 
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lieve; and it is the conscience of tlic jury ] 
tliat must pronounce the prisoner guilty, or 
not guilty. And to say the txuth, it were the 
most unhappy case, that could be, to the 
judge, if he, at his peril, must take upon him 
the guilt or innocence of the prisoner: and if 
the judge's opinion must rule the matter of 
fact, the trial by jury would be useless." 
Blackstone, in citing this passage from Hale, 
has materially altered the language of the 
last clause of the last sentence. He says, 
"For as Sir Matthew Hale well observes, it 
would be a most unhappy case for the judge 
himself if the prisoner's fate depended upon 
his directions. Uphappy also for the prison- 
er; for if the judge's opinion must rule the 
verdict, the trial by jury would be useless." 
Hale says, "rule the matter of fact." Black- 
stone says, "rule the verdict." Hale speaks 
of the judge's controlling the jury as to the 
fact only. Blackstone makes him speak of 
the judge's controlling the jury generjiUy as 
to their yerdict, which may be in matter of 
law, or matter of fact. This makes so great 
a difference in the case that Hale's language 
as cited by Blackstone, has been used in sup- 
port of the supposed exclusive right of the 
jury to decide the law in criminal cases (1 
Ersk. IGO); whereas the language of Lord 
Hale, in his own book, affords no such sup- 
port, but evidently tends to support the con- 
trary doctiine. 

To the authorities already cited we might 
add that of ilr. Dane, one of the most able 
and learned jurists of New England, who has 
given to the profession a most valuable 
Abridgement and Digest of American Law in 
eight volumes, and founded a professorship of 
law in the Hansard University, and who from 
these circumstances may well be called the 
American Viner; but we shall only refer to 
his able argument in his seventh volume, c. 
Ii22, arts. 18 and 19, p. 382. Upon this point 
we wiU cite only one more authoritj'. It is that 
of Mr. Justice Story, of the supreme court of 
the United States, in his opinion in the case 
of U. S. v. Battiste [Case No. 14,545], in the 
circuit court of the United States for the Mas- 
sachusetts district, at October term, 1835. Mr. 
Justice Story, m summing up to the jury said: 
"Before I proceed to the merits of this case, 
I wish to say a few words upon a point sug- 
gested by the argument of the learned counsel 
of the prisoner, upon which I have had a de- 
cided opinion during my whole professional 
life; it is, that in criminal cases, the jury are 
the judges of»the law as well as of the fact. 
My opinion is that the jury are no more judges 
of' the law, in a capital or other criminal case, 
upon the plea of not guilty, than they are in 
every civil case ti-ied upon the general issue. 
In each of these cases their verdict, when gen- 
eral, is necessarily compounded of law and of 
fact, and includes both. In each they must 
necessarily determine the law as w^ell as the 
fact. In each they have the physical power to 
disregard the law as laid do-rni to them by the 
court. But I deny that, in any case, civil or 
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criminal, they have the moral right to decide 
the law according to their own notions oi- 
pleasure. On the contrary I hold it the most 
sacred, constitutional right of evei-y party ac- 
cused of a crime, that the jury should respond 
as to the facts and the court as to the law. 
It is the duty of the court to instruct the jury 
as to the law; and it is the duty of the jury 
to follow the law as laid down by the court. 
This is the right of everj^ citizen; and it is his 
only protection. If the jury were at liberty to 
settle the law for themselves, the effect would 
be, not only that the law itself would be most 
uncertain, * from the different views which 
different juries might take of it; but in case 
of error there would be no remedy or redress 
by the hijured party; for the court would have 
no right to review the law as it had been set- 
tled by the jury. Indeed it would be almost 
impracticable to ascertain what the law, as 
settled by the jury, actually was. On the con- 
trary, if the court should err in laying down 
the law to the jury, there is an adequate rem- 
edy for the injured party, by a motion for a 
new trial, or a writ of error, as the nature of 
the jurisdiction of the particular court may 
require. Every person accused as a criminal 
has a right to be tried, according to the law 
of the land; the fixed law of the land, and not 
by the law as a jury may understand it, or 
choose, from wantonness, or by ignorance, or 
accidental mistake, to interpret it. If I 
thought that the jury were the proper judges 
of the law in criminal cases, I should hold il 
ray duty to abstam from the responsibility ol 
stating the law to them upon any such trial 
But believmg, as 1 do, that every citizen has a 
right to he tried by the law, and according to 
the law; that it is his privilege, and truest 
shield against oppression and wrong, I feel il 
my dutj' to state my views fully and openly 
on the present occasion." 
; From these authorities we think we may 
I draw the following conclusions: 
I 1. That the judges are to decide every ques- 
i tion of law, when the facts, upon which the 
1 question arises, are found, or stated; and in all 
; eases where, by the pleadings, or the proceed- 
' ings, the law and the facts are separated. It 
i has never been pretended that the juiy are to 
decide a pure question of law unmingled with 
the facts. The law and facts are separated by 
a demurrer to the evidence; by a special ver- 
dict; by a special plea, and by the hypothetical 
statement of facts, when, in the trial of a 
cause before the jury, the court is moved by 
the counsel en either side to instruct the jury 
as to the law arising from such supposed facts, 
if they should be found by the jury. This lat- 
ter proceeding is in the nature of an anticipated 
special verdict, and, as far as it goes, separates 
the law and the facts as completely as could 
be done by a special verdict actually finding 
the same facts. This is a proceeding which 
either party has a right to adopt, if, m the 
opinion of the court, sufficient evidence has 
been given in the cause to justify the party 
in assuming the legal possibilitj' that the jury 
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may find the facts to tie as he has stated them 
In his motion for the instruction. This state- 
ment and motion to direct the jury upon the 
point of law, withdraw it from the jury and 
submit it to the judges, as in a special verdict; 
the only difference is that in the latter case 
the law Is decided by the court upon an actual 
finding, and in the former upon an assumed, 
or supposed finding; and the court is as much 
bound to decide the question of law upon such 
a motion, as upon a demurrer to evidence, or a 
special verdict. This proceeduig is applicable 
to criminal cases as to civil, and shows that 
the court is the proper and exclusive tribunal 
to decide the law in both classes of cases, 
whenever it can be decided without deciding 
the fact at the same time. 

2. That the power of the jury to find a 
general verdict upon the general issue in a 
criminal case does not imply a right to de- 
cide the law of the case. The power is the 
same in a civil case, and yet it has never 
been supposed that the power of the jury, 
in a civil case, to render a general verdict 
on the general issue, was a right, or implied 
a right, to decide the law of the case. The 
right and the power of the jui-y, whatever 
they may be, as to deciding the law of the 
case, are exactly alike in both classes of 
cases; in both, the right and the power of 
the court are the same to set aside the ver- 
dict, if against the defendant, on the ground 
that it was a verdict against law; thereby 
clearly showing that the jury has no right to 
decide the law in either case; but that the 
court has. The most that can be said, is, 
that the jury has the power of rendering a 
general verdict upon the general issue, ei- 
ther according to law, or against law; but 
no one can suppose that they have a right 
to render a verdict against law. If in a 
criminal case they render a general verdict 
against the defendant, upon the general is- 
sue, against law, the court will at once set 
it aside, because it is against law; but if 
the verdict be for the defendant, the court, 
in favorem vitte, will not set it aside, al- 
though against law; and this practice, or 
maxim, is probably grounded on the reasons 
before mentioned, and not upon the admis- 
sion that the jury is the exclusive judge of 
the law, as well as of the fact, in criminal 
cases. If the jury, as some have contended, 
"are the sole judges of the law in criminal 
oases," the prisoner, however erroneously 
the law may be laid down by the 'j>rosatutor 
to the jury, would have no more right to ask 
the court to expound the law to them, than 
to ask the court to ascertain the facts; and, 
if the verdict should be against him, would 
have no right to ask the court to grant a 
new ti-ial on the ground that the jury had 
either mistaken or disregarded the law. If 
juries are the exclusive judges of the law, 
in criminal cases, there can be no appeal, 
no writ of error, no new trial, even if the 
prisoner be convicted. The act establishing 
the criminal comt of this District provides 
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for a writ of error to bring the cause into 
this court. If the jury is to decide all the 
law, in criminal cases, their decisions of the 
law can never be reversed; for there are 
no means of ascertaining their decision upon 
a question of law^ so as to bring it into rd- 
view before this court; but when the judge 
decides the law, a bill of exceptions may be 
taken, and his judgment, if against the de- 
fendant, may be either affirmed or reversed 
upon a v.-rit of error. In this very case, the 
defendant's counsel, by asking the court to 
instruct the jury as to the law, had admit- 
ted the right of the, judge to decide the law. 
Again, the same act establishing the crim- 
inal court, provides that that court may, in 
any case, ' with the consent of the person 
accused, adjourn any question of law to this 
court, where it may be argued and decided. 
It is the court, and not the jury, who ad- 
journ the question of law. It is to the court, 
therefore, that the question of law is to be 
made. These provisions of the act establishing 
the criminal court, are totally inconsistent 
with the doctrine, that, in criminal cases, the 
jury are the sole judges of the law. They 
show, that when a question of law arises, 
either party may require the judge to de- 
cide it, or to adjourn it to this court'to be 
decided here. 

3. If, then, it is the province of the judge 
to decide conclusively every question of law 
arising in the case, which may be judicially 
presented to him, unmixed with the facts; 
and if eveiy question of law, arising in the 
trial of a cause, may be thus separated and 
presented to the judge, either by a demurrer 
to the evidence or a special verdict, or by 
motion to the court to instruct the jury as 
to the law arising upon an hypothetical 
statement of such facts as the party sup- 
poses the jury may find from the evidence, 
it follows that it is not only the right but 
the duty of the judge to decide every ques- 
tion which may be thus presented to him; 
and, upon the motion of either party, to 
give to the jury, during the trial, such in- 
struction and opinion upon the law arising 
upon such hypothetical statement of facts," 
as such supposed facts would justify him in 
giving, if found in a special verdict But 
the right of the judge to insti'uct the jury 
as to the law of the case, is not confined to 
the giving of such instruction as he may be 
asked to give. After the argument of coun- 
sel has been closed on both sides, he may, 
if he will, instruct the jury as to the law 
arising upon the whole evidence; leaving 
the question of fact entirely with the jury. 
This is the pmctice in the courts of England, 
and in those of many of the states of this 
Union. Again: If it is the right and the 
dut5' of the judge thus to decide all ques- 
tions of law which can be separated from 
the facts, the argument of counsel, upon 
such questions, should naturally and prop- 
erly be addressed to the judge. 
But it has been contended, that in a crim- 
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iual ease, upon the trial of the general is- 
tiue, the counsel for the defendant has a 
right to ai-ffue the whole law of the case 
to the jury: and this is said to he a con- 
stitutional right. The sixth article of the 
amendments to the constitution of the Unit- 
ed States declares "that in all criminal pros- 
ecutions, the accused shall enjoy the right" 
"to have the assistance of counsel for his de- 
fence." This is the whole constitutional pro- 
vision upon the suhjeet. This amendment 
was, no doubt, adopted because, In England 
it was a settled rule of the commcm law, 
that no counsel should be allowed a prison- 
er upon his trial upon the general issue, in 
any capital crime, unless some point of law 
should arise, proper to be debated. I But the 
constitution does not give the. counsel a 
right to address the jury upon the ques- 
tions of law, which may arise in the trial 
of the general issue in a criminal case. It 
only gives him that assistance of counsel 
which was denied by the common law. The 
claim is, no doubt, founded upon the idea, 
that in criminal cases the jury are the sole 
judgfs of the law as well as of the facts, 
because, upon the general issue, they have 
the power, if they will, to find a conclusive 
verdict in favor of the defendant, eontraiy 
to law; and the judges are forbidden, by 
the humane maxim of the law, to set it 
aside. But in finding a verdict against the 
prisoner, upon the same issue, the jury are 
not the sole judges of the law^; for if such 
verdict is contrarj'- to law, in the opinion of 
the judges, they will set it aside and grant 
a new trial; so that the jury, at the same 
time, are, and are not, upon the trial of the 
same issue, in the same cause, the sole 
judges of the law and jiie facts; that is, if 
they are in any manner judges of the law, 
they are so only when they find a verdict 
for the defendant, on the general issue, but 
they are not so when they find a verdict 
against him. It is true that the court can- 
not control the jury in giving their verdict, 
nor compel them to find a special verdict. 
The only remedy for a verdict conlraiy to 
law, is a new trial; for no appeal or writ of 
error lies from the verdict of a jury; but 
for a general verdict of not guilty, upon the 
general issue, in a criminal case, there is no 
remedy; for the process of attaint is now 
obsolete in England, and, we believe, never 
has been resorted to in this eountiy; cer- 
tainly not in Maryland, whose common law 
remains the common law of this county, 
and who never adopted the English statutes 
on that subject. The only control exercised 
by the courts over juries is, to keep them 
together until they find such a verdict as 
will enable the court to render a judgment 
in the cause. But either party has a right 
to require the opinion of the court upon 
every question of law arising in the trial of 
the cause, especially where a writ of en'or 
will lie to another tribunal. If the judge 
should expound the law correctly and the 



jury should find a general verdict eontraiy 
to such exposition, a writ of error would be 
of no avail. If the defendant, upon the 
trial, does not choose to ask the judge for 
an instruction to the jury upon the law of 
the case, and refuses to argue the question 
of law to the court upon an instruction ask- 
ed by the attorney of the United States, 
but insists upon arguing the whole law of 
the case to the jury, and the verdict should 
be against him, and contrary to the law as 
he understands it; upon what ground can 
he ask the dourt for a new trial? Will he 
then contend that the jury had no right to 
decide the law? If so, he would be con- 
demned out of his own mouth. He must 
say that the jury is not the proper tribunal 
to expound the law. Is it right, therefore, 
in the court, to suffer the defendant's coun- 
sel to argue the law to the jury who, con- 
fessedly, have no right to decide the law 
against him? In theory and in principal we 
should say no. The good old maxim is still 
in force: "Ad qusestionem facti non respond- 
ent judices; ad quaistionem juris non re- 
spondent jura tores." But, in practice, it is 
allowed in the courts of England, and of some 
of these states; and it is upon this ground, 
namely, that as the jury may find a conclu- 
sive general verdict in favor of the defend- 
ant, upon the general issue, which involves 
both laiv and fact, they have a right to 
hear from the defendant, or his counsel, the 
defendant's construction of the law, and his 
reasons for such construction. Before the 
jury can apply the facts to the law which it 
is their peculiar province to do, they must 
know what the law is. They may ask the 
opinion of the court, but they are not bound 
to do so. They have the power to take up- 
on themselves the responsibilitj' of judging 
for themselves as to the meaning of the 
law; or they may, if they will, but not of 
right, find a verdict against law; and sucl 
a verdict against law, if in favor of the 
defendant, will be as conchisive and ef- 
fectual as if it were according to law. But 
the jury have no more right to find a gen- 
eral verdict against law, in a criminal case 
than in a civil. 

According to the general practice of the 
courts in this country, the defendant seems 
to have a right to be heard before the juiy, 
upon his construction of the law, if the court 
has not already, after hearing the arguments 
of th& defendant's counsel instructed the ju- 
ry upon the law in the same case. But there 
are few, if any, courts of criminal jurisdic- 
tion, who will suffer counsel to appeal from 
the judge to the jury, upon a question of 
law which the court has decided against 
him after he has orally joined issue upon 
the question, and argued it before the court. 
Tlys would be an indignity to which no court 
ought to submit If the court has erred the 
defendant has a right to his writ of error, 
or to a motion for a new trial. But when 
the counsel for the defendant declines to 
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join in the issue of law to tlie court, tender- 
ed to liim by the counsel for the prosecution, 
"by his motion to the court to instruct the 
jury, this court has permitted the defend- 
ant's counsel to argue the question of law to 
the juiT upon the general issue. This was 
done in the case of TJ. S. v. Fenwick [Case 
Xo. 15,086], indicted at March term, 1836, 
for a riot. The court, in that case, after 
argument by the counsel of some of the de- 
fendants, had decided a question of law 
against them. The counsel for some of the 
other defendants offered to argue the same 
question of law to the jury, in opposition to 
the instruction which the court had given. 
The court said, that after a point of law 
had been argued by the counsel of the par- 
ties, and the court had, at the request of 
either party, instructed the jury upon the 
point so argued, they could not permit the 
question of law to be reargued to the jury, 
in opposition to the instruction giren by the 
court But, it appearing in that case, that 
the counsel who had argued the question of 
law to tlie court, were not counsel for all 
the defendants, the counsel for other de- 
fendants, who had not joined in the argu- 
ment to the court, and who said they had 
objected to the court's giving any instruc- 
tion to the jury on that point, until they had 
argued it to the jury (although the court 
had not understood them as so objecting), 
were permitted to argue it to the jury,— 
IMorsell, J., observing "that the court never 
denied the power of tlie jury to decide the 
law as well as the fact, in criminal cases, 
by finding a general verdict; but when ei- 
ther party has asked an instruction, and the 
other party has proceeded to argue the ques- 
tion before the court, and the court has giv- 
en an instruction upon that question, the 
counsel has no right to argue the same ques- 
tion of law before the jury. If the party 
does not join in the argument to the court, 
but insists upon arguing it to the jui-y, the 
court will require him to proceed with his 
argument, and will, after the argument, give 
or refuse, such instruction, as the couit shall 
thinlc proper." The counsel for those de- 
fondants then proceeded to argue the law to 
the jury upon the whole case; the counsel 
for the United States replied, and concluded 
by requesting the court to instruct the jury 
upon the whole law of the case, which the 
court did in their charge to the jury. In the 
case of U. S. v. Columbus [Id. 14,841], at 
ilarch term, 1837, after the court had given 
an instniction to the jury upon a question 
of law. the counsel for the defendant being 
about to argue to the jury against the in- 
struction then just giyen, was stopped by 
the court, and informed that he could not 
be permitted to argue the point of law to 
the puiT, against the instruction which ^he 
court had given them. The counsel contend- 
ed that as he had not asked the opinion of 
the court upon that point he was not pre- 
cluded from arguing it to the jury; that in 



erimiual cases the jury are judges of the 
law as well as of the fact, and therefore 
the law ought to be argued to them. The 
court observed, "that this court had always 
refused to permit counsel to argue the ques- 
tion of law, after it had been decided -by. 
the court in the cause. That the jury has a 
right to find a general verdict, which in- 
cludes the question of law as well as of fact; 
but the jury has no right to decide the ques- 
tion of law disconnected from the fact; that 
this point had been decided early in the ex- 
istence of this court, upon full argument, 
and that such had been the uniform deci- 
sion and practice of the court, from its com- 
mencement more than thirty years ago." 
See the cases of Commonwealth of Virginia 
V. Zimmerman [Id. 16,968], in Alexandria, at 
January term, 1802, and Cotton's Case at the 
same term [unreported]. 

4. That when the court, after hearing the 
arguments of the parties, whether addressed 
to the court or to the jury, has instructed the 
jury upon the point of law, thus argued, the 
jury ought to respect such instruction, and 
not lightly substitute their own often crude 
expositions, or the sometimes wild or interest- 
ed suggestions of counsel, for the deliberate, 
calm, and impartial opinion of judges, who 
ought to be, and generally are, selected for 
theu- knowledge of the law and their judicial 
integrit3^ We say, in the language of Mr. 
Justice Story, already cited: "It is the duty 
of the court to instruct the jury as to the 
law; and it is the duty of the juiy to follow 
the law as laid down by the court This is 
the right of evei-y citizen, and it is his only 
protection." And we say, also, in the lan- 
guage of Mr. Justice Baldwin, of the supreme 
court of the United States, in the case of 
U.S. V.Wilson [Case No. 16.730]: "Their judg- 
ment is final, not because they settle the law, 
but because they either think it not appli- 
cable, or do not choose to apply it to the 
case." No person has more fully admitted, or 
rather insisted upon the right and the duty 
of the judge to instruct the juiy in criminal 
causes, upon trial of the general issue, than 
Mr. Erskine, the great advocate of the rights 
of juries; and we refer to his printed speech- 
es (volume 1. p. 113, 114, 163, &c.) and" his 
whole argument upon the motion for a new 
trial in the Case of Dean of St Asaph, in- 
dicted for a libel. The act of parliament, 32 
Geo. III. c. 60, respecting the trial of prosecu- 
tions for libels, merely places such prosecu- 
tions on the same ground as other criminal 
trials, by authorizing the jury to find a gen- 
eral verdict on the general issue; but it ex- 
pressly requires the judge who tries the 
cause, to give his opinion or directions to the 
juiy on the matter in issue, "in like manner 
as in all other criminal cases." 

Lord Mansfield, in delivering the opinion 
of the court of king's bench, in the Case of 
Dean of St Asaph, 1 Ersk. 211, said: 
"Whether the fact alleged, supposing it to 
be tme, be a legal excuse, is a question of 
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law; Tchether the allegation be true, is a 
question of fact; and according to tbis dis- 
tinction, the judge ought to direct, and the 
juiT ought to follow. the direction: though, 
by means of a general verdiot, they are en- 
trusted with a power of blending law and 
fact, and following the prejudices of their 
affections or rassions." And on page 217, 
he says: "The fundamental definition of trial 
by jury, depends upon a universal maxim 
that is without exception: 'Ad qusestionem 
juris non respondent juratores; ad qusestio- 
nem facti, non respondent judiees.' Where a 
question can be severed by the form of plead- 
ing, the distinction is preserved upon the face 
of the record, and the jury cannot encroach 
upon the jurisdiction of the court. Where by 
the form of pleading, the two questions are 
blended together, and cannot be separated 
upon the face of the record, the distinction is 
presen-ed by the honesty of the jury. The 
constitution trusts, that under the direction 
of a judge, they will not usui-p a jurisdiction 
which is not in their province. They do not 
know, and are not presumed to know, the 
law. They are not sworn to decide the law; 
they are not required to decide the law. If 
it appears upon the record, they ought to 
leave it there; or they may find the facts 
subject to the opinion of the court upon the 
law. But further, upon the reason of the 
thing, and the eternal principles of justice, 
tlie jury ought not to assume the jurisdiction 
of the law. As I said before, they do not 
know, and are not presumed to know any 
thing of the matter; they do not under- 
stand the language in which it is conceived, 
or the meaning of the terms. They have no 
rule to go by, but their affections and wishes. 
It is said that if a man gives a right sen- 
tence upon hearing one side only, he is a 
wicked judge, because he is right by chance 
only, and has neglected to take the proper 
method to be informed; so the jury who 
usurp the judicature of the law, though they 
happen to be right, are themselves wrong, 
because they are right by chance only; and 
have not taken the constitutional way of de- 
ciding the question. "It is the duty of the 
judge, in all cases of general justice, to teU 
the jury how to do right, though they have 
it in their power to do wrong; which is a 
matter entirely between God and their own 
consciences." 

Upon consideration, then, of the whole case 
as presented to us upon this writ of error, 
we are of opinion: 

I. That the indictments are insufficient, be- 
cause they do not charge any offence against 
the true construction of the statute, inasmuch 
as they do not aver the bank bills, therein men- 
tioned, to be "paper currency," or "paper me- 
dium evidently intended for common circula- 
tion," &c. As the term "bank bill" in tlie act is 
coupled with the words, "note," "cheek," and 
"draft," which, certainly, do not of them- 
selves purport to be "paper currency;" and 
as, if the indictment had been for passing a 



note, check, or draft, only, it would, in our 
opinion, have been necessary to aver such 
note, check, or draft to be "paper cuiTCucy." 
to bring the case within the prohibition of 
the statute, we think it is equally necessary 
to make the averment in regard to the term 
"bank bill;" especially as the indictment does 
not set forth the bank bill, nor describe it in 
any manner, so that the court may judge 
whether it be paper currency, or not. There 
may be bills commonly called bank bills, 
which are not the bills of any bank; as may, 
perhaps, be the case with the notes called, by 
the witness (in No. 106), "notes of Cohen's 
Bank." 

2. That the special verdict (in No. 107) is 
not sufficient to justify a judgment against 
the defendant, because it does not find that 
the defendant passed the bank bill mentioned 
in the indictment. It onlj- finds that the de- 
fendant gave, in change to the witness, a half 
dollar in silver, and two one-dollar notes, 
which the witness "thought it likely were 
Jlaryland notes," and that these notes were 
passed by the defendant to the witness, "in 
the manner, and at the time and place stated 
in the evidence." We also think it insuffi- 
cient, because it does not find that the notes 
were paper currency, which we think was 
necessary, for the reasons stated when con- 
sidering the question of the sufficiency of the 
indictment. 

3. That the judge erred, in the matter of 
his instruction, given at the motion of the 
attorney of the United States in No. 107, for 
the reasons before stated; but that he did 
not err by instructing the jury, as to the 
matter of law, after it had been argued to 
the juiy by the counsel on both sides; it 
being his right and duty so to do. 

4. That the fact found by the jury in the 
special verdict upon the indictment No. 107. 
that the treasurer was acting as the agent of 
the Baltimore and Ohio Railroad Company, 
chartered by congress, is no bar to the prose- 
cution, as they have not found that the com- 
pany ordered or authorized him to pass the 
notes. This observation will also apply to 
the instruction given in the other ease, No. 
106. 

5. That there was no error in the refusal of 
the insU-uction in No. 106, that if the note 
"was passed by the traverser in payment of a 
bona fide debt due him to the witness, the 
act does not come within the prohibition of 
the law of congress, and the traverser is en- 
titled to a verdict of acquittal;" there being 
no such exception, express or implied. 

6. That there was no error in the refusal to 
instnict the jury, that if the defendant passed 
the note "with intent that the same should 
be carried into Maryland, and not be circu- 
lated in the District of Columbia, the de- 
fendant is entitled to a verdict of acquittp.1." 
The offence against the act of congress of the 
7th of July, 1838 (o Stat. 297), does not con- 
sist in passing the notes, &c., with intent to 
circulate them; but in passing such notes. 
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&c., of a less denomination tliau five dollars, 
as are paper currency at the time of passing 
them. 

7. That the judge had a riglit, after the 
arguments of counsel had been heard, wheth- 
'er addressed to the judge or to the jury, to 
instruct the jury upon the -whole law of the 
case; and this, either ex mero motu, or-upon 
the motion of either of the parties. And if 
either of the parties or their counsel should 
pray the judge to give any particulai- in- 
struction to the jury, it would be his duty 
either to give or refuse it; and if the defend- 
ant or his counsel should think the judge 
eiTed, either in the matter of his charge, or 
in giving or refusing the instruction prayed, 
he may have liis bill of exceptions, and if 
the verdict should be against him, he may 
move for a new trial, or take his writ of 
eiTor. 

But the defendant's counsel have excepted 
also to the matter of the charge; the judge 
having therein stated "that the jury would 
take upon themselves a very great respon- 
sibility, which they ought not to do, in de- 
ciding upon the law of the case in opposition 
to the opinion of the judge." In this part 
of the charge we think there is no erroi', for 
the reasons which we have already stated. 
But the charge proceeds: "And that they 
ought not to take upon themselves to render 
a verdict calculated to revoke the legislation 
of congress, composed of many distinguished 
constitutional lawyers." We think that the 
meaning of the judge, in this sentence, was, 
that the jury ought not to take upon them- 
selves, in opposition to the opinion of the 
court, to decide an act of congress to be, 
unauthorized by the constitution, and there- 
fore not law. If this is the true construction 
of this sentence of the charge, we think there 
is no error in it. The charge proceeds; "And 
it increases the responsibility of the jury so to 
decide, in this case, in favor of the defendazit, 
upon the law, because the United States 
could not appeal, whereas, if they found the 
defendant guilty, he might appeal, and might 
have the law interpreted, and reverse the 
judgment if erroneous." We see no error in 
this sentiment. The judge, in his charge, 
further said "that if the fact was proved, of 
passing the notes once, the case was brought 
within the act of congress." The bill of ex^ 
ceptions does not profess to set out the whole 
charge of the judge. It is reasonable to sup- 
pose that this part of it was given in refer- 
ence to the question whether it was not nec- 
essary for the United States to prove that 
the defendant circulated the notes, or wheth- 
er the offence might be committed by simply 
passing the notes by the defendant to the 
witness. In this view, the instruction was 
correct. 

It is also suggested that the judge erred in 
stating in his charge, "that if the facts were 
proved to the satisfaction of the jury, the 
case was brought withui the act of congress." 



It does not appear what those facts were. 
But as this appears to be only an iteration 
of the opinion expressed in the first bill of 
exceptions, in the case No. 106, it is pre- 
sumed that the judge alluded to the facts 
stated in that bill of exceptions. If so, we 
have already decided that those facts do not 
bring the case within the statute. We think, 
therefore, there was error in this part of the 
charge. 

We have thus endeavored to consider and 
decide all the questions suggested as arising 
upon this record; and the result of the whole 
is, that the judgments must be reversed, 
with directions to the judge to arrest the 
judgment upon each of the verdicts, on ac- 
count of the insuflaciency of the indictments. 

THRUSTON, Circuit Judge, dissented, hav- 
ing previously delivered his opinion orally. 
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STEUBENVILLE & I. R. CO. v. TUSCA- 
RAWAS COUNTY. 

[6 Pittsb. Leg. J. 68.] 

District Court, N. D. Ohio. Sept 11, 1858. 

Taxation — Exjoixixg Collection ^- Levt on 
Railkoab Rolling Stock— Rights 

of MoilTGAGEESi. 

[1. If the manner of assessing and collecting 
taxes prescribed by the legislature is not uncon- 
stitutional, and the oflScers charged with those 
duties conform to the law. no court can inter- 
fere with or enjoin them.] 

[2. The lien of the state for taxes is para- 
mount to all private rights, and individual 
liens cannot come in competition with it] 

[3. The lien of the state for taxes attaches to 
personal property upon the seizure thereof by 
the collecting officers, as in cases of levy by mar- 
shals or sheriffs. When so seized, the property 
is in the custody of the law.] 

[4. The mortgagees and trustees of a railroad 
company cannot enjoin the state officers from 
seizing its rolling stock to enforce collection 
of taxes, even if the company cannot pay the 
interest on its mortgage bonds, and would be 
unable to replace the rolling stock if the same 
should be sold.] 

This decision has been made in the case of 
mortgagees and trustees of the Steubenville 
& Indiana Railroad Company against the 
treasurer of Tuscarawas county, who seized 
the rolling stock for taxes. The mortgagees 
asked for a perpetual injunction against the 
taxgatherer on the ground that "the com- 
pany was unable to pay the interest or prin- 
cipal of said bonds, or replace said locomo- 
tive and 'cars in case the same should be 
sold, that the use and possession of the same 
were absolutely necessary to the operation 
of the road by the company, and that a sale 
of the property by the treasurer would be 
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of irreparable injui-y to the holders of said 
bonds." 

JIcLEAN, Circuit Justice, held: 

1. That the power of taxation is a sover- 
eign political power, and a branch of the 
power of eminent domain. That if the man- 
ner of assessing and collecting taxes pre- 
scribed by the legislature be not in conflict 
with the constitution, and the officers char- 
ged with that dutj' conform, in their action, 
to the law, no court can resti-ain or inter- 
fere with these officei-s in the discharge of 
their duties. 

2. That the lien of the state for taxes is 
paramount to all private rights vested un- 
der the government- Individual liens can- 
not come into competition with the lien of 
the state for taxes. 

3. That the lien of the state for taxes at- 
taches to personal property upon the seizure 
of the same, as in cases of levy by marshals 
or sheriffs; and when such property is seiz- 
ed for taxes due the state, it is in the cus- 
tody of the law under a paramount lien, 
which cannot be displaced b.v the liens of 
individuals upon the same property, 

4. That the relation of the complainants to 
the Steubenville & Indiana Railroad Com- 
pany is defined by the terms of the moi*t- 
gage conveyances to them. That default in 
the payment of the interest or principal of 
the bonds secured by the mortgages did not 
vest the road and its equipment in the com- 
plainants as mortgagees, but authorized 
them to take possession of the road and run 
it as the agents of the company, or to sell 
the road at public sale. That the ownership 
of the property could only be changed by a 
sale of it, and that, no sale having taken 
place, the company, and not the complain- 
ants, were the owners of the propeity. 

Temporary injunction dissolved and bill 
dismissed, at the cost of the complainants. 



Case No. 13,389. 

STEVELIE V. READ, 

[2 Wash. C- 0. 274.] i 

Circuit Court, D- Pennsylvania. Oct. Term, 
180S. 

Judgment— Effkct of JIisxomer — Parties. 

1. A record of a judgment obtained by the 
plaintiff in North Carolina, against James Reed, 
administrator de bonis non of Bartow, was 
properlj' given in evidence to the jury; parol 
evidence having proved that the defendant, 
Joseph Read, had attended the taking of depo- 
sitions in the case while depending in the court 
of North Carolina, and that notice of this 
.suit was given to him. 

[Cited in Pond v. Ennis, 69 III. 347.] 

1 [Originall.v published from tlie MSS. of Hon. 
Bushrod Washinprtou, Associate Justice of the 
Supremo Court of tlie United States, under tlie 
supervision of Rit-hard Peters, Jr., Esq.] 



2. The rule of law is, that a judgment is in- 
admissible in evidence, except between the 
same parties, or those in privity with them, 
and for the same cause of action. 

3. A mere misnomer, is not sufficient to ex- 
clude the record of such a judgment from being 
given in evidence, if, in point of fact, the party 
appeared by a wrong name, and instead of 
pleading the misnomer, went to issue on other 
points, and judgment was given against him. 

[Cited in Wood v. Le Baron, 8 Cush. 474.] 

4. An averment, in the action on the judg- 
ment that he is the same person, if made out 
by proof, will fix the liability of the defendant 
for the judgment. 

[5. Cited in Allen v. Blunt, Case No. 217, 
to the general rule that the admission of new 
testimony is ground for new trial.] 

Action for money had and received. The 
case was as follows. An action was insti- 
tuted in the state court of North Carolina, in 
the name of Thomas Bartow, against J. 
Goodman in September 1793, for the recov- 
ery of a sum of money due, in which suit 
the plaintiff was bail for Goodman. In 
March 1794, judgment was rendered for 
dollars. In September 1798, scire fac- 
ias, reciting the death of Bartow, and the 
appointment of executors, issued in the 
names of the executors, for reviving the said 
judgment, and the same was revived. Bar- 
tow died in January 1793, before the action 
was brought, Avhich Stevelie, the bail, plead- 
ed to a scire facias brought by the execu- 
tors, in order to charge him with the debt. 
This scire facias issued in September 1799; 
the plea was overruled on demurrer, and in 
December 1800, judgment was given against 
the bail. Execution issued in March 1801, 
against Stevelie, which was returned, levied 
and satisfied. The executors named by Bar- 
tow, resigned the execution of his will, and 
Joseph Read, the defendant, was, on the 4th 
of January 1798, appointed administrator de 
bonis non, with the will annexed. In Septem- 
ber 1801, Stevelie sued out a AiTit of error, as 
administrator of Goodman, who was then 
dead, to reverse the original judgment against 
Goodman, assigning for error the death of 
Bartow before jiidgment was rendered. The 
executors of Bartow pleaded in nullo est er- 
mtum. The jury found the death of Bar- 
tow in February 1793, and in September 
1802, the original judgment was reversed, 
and a writ of restitution awarded. The writ 
was served on G. Hawser, the former agent 
of Bartow, who stated, that his powers ceas- 
ed with the death of Bartow, and that he had 
received nothing on the execution, and had 
nothing to restore. The writ was dismissed. 
On the motion to amerce the sheriff for the 
above return, it appeared, that on the 22d 
of February 1798, Joseph Read, administrator 
with the will annexed of Bartow, appointed 
G. Shober, his attorney, to sue for, demand, 
and recover all sums due to him as admin- 
istrator, &c., by J. Goodman; and a receipt 
was produced, given by Joseph Read, for si.x 



122 Fed. Cas. page 1337] 

liundred and thirty-six dollars, received from 
said Sliober, which, -with one hundred dollars 
wi-ougfully detained by Williams, the attor- 
ney, and thii-ty-f our dollars, potter's commis- 
sion, was in fuU of the debt due by Goodman 
to Bartow's estate. This was dated in May 
1S03; also a letter from G. Haga, one of Bar- 
tow's executors, dated the 12th of February 
179S, to G. Shober, mentioning the resigna- 
tion of the executor, and the appointment of 
Read, as administrator, from whom he, Sho- 
ber, was to receive orders in future. On the 
3d of July 1804, a notice was given by the 
plaintiff to the defendant, Joseph Read, that, 
on such a day, he should move the superior 
court in North Carolina, for a writ of error, 
to reverse the judgment obtained in the name 
of the executor of Bartow against him, the 
said Stevelie, as bail for Goodman; the serv- 
ice of which notice was proved. Agreeably 
to notice, the writ of error was moved for 
in September 1S04, and granted against 
James Reed, administi-ator de bonis non^of 
Thomas Bartow, to reverse the judgment 
against said Stevelie, as bail of Goodman. 
The death of Bai-tow was assigned as the 
principal error. James Reed, administrator 
de bonis non of Bartow, appeared by E. Wil- 
liams, his attorney, and pleaded in nuUo est 
eiTatum. The fact assigned, being found 
for the plaintiff in error, judgment against 
the plaintiflC as bail, was reversed in Slareh 
1806. 

The jury, upon the above evidence given in 
this cause, found a verdict for the plaintiff, 
subject to the opinion of the court on the fol- 
lowing point reserved, viz., whether the rec- 
ord of Stevelie v. Read, administrator, was 
properly admitted in evidence to the jm-y, 
parol evidence having been given, that the de- 
fendant, Joseph Read, attended the taking of 
depositions, and the examination of witness- 
es in the suit, to reverse the original judg- 
ment against Goodman, on notice given to 
him, prout the notice, and that notice was 
given to him, (prout notice and affidavit,)' 
that a writ of error would be brought to re- 
verse the judgment against the plaintiff, as 
special bail; and if the said record was not 
properly admitted, then whether this action 
<;an be supported upon the above parol proof, 
and the other written evidence in the cause. 
If the opinion of the court is in the affirma- 
tive, on both or either of these points, judg- 
ment to be entered for the plaintiff; if in the 
negative on both points, judgment to be en- 
tered as in case of a nonsuit 

WASHINGTON, Circuit Justice. The first 
question to be considered is, whether the 
record in the suit of Stevelie against James 
Reed, was properly admitted in evidence in 
■this suit, against Joseph Read, administiu- 
tor of Thomas Bartow? The rule of law is 
clear, that a judgment is inadmissible in evi- 
dence, except between the same parties, or 
those m privity with them, and for the same 
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cause of action; and unless it appear, that 
the parties to the record offered in evidence, 
be in fact the same as those to the suit in 
which that record is offered, it may be laid 
down, as a general rule, that such evidence 
is inadmissible. We say, as a general iiile, 
in order to avoid giving a decided opinion, 
whether if a judgment be reversed and made 
void, though a wrong person be made party 
to the writ of eiTor, such reversal may or 
may not be given in evidence, in an action 
against the person who actually received the 
money, in vu-tue of the judgment which was 
reversed. It is not necessary now to decide 
that question; but we shall inquire whether, 
in point of fact, Joseph Read, the present de- 
fendant, was or was not a pai-ty to the pro- 
ceedmgs, in which tlie judgment against the 
plaintiff was reversed. It was admitted, in 
argument, that the mere misnomer is not 
sufficient to prevent the evidence from being 
admitted, if, in point of fact, the party ap- 
peared by a wrong name, and instead of tak- 
ing advantage of the misnomer, by a plea in 
abatement, went to issue upon other points, 
and judgment was given for or against him! 
The averment in the second action, that he 
is the same person, if made out in proof, will 
fix his liability to satisfy the first judgment. 
Now, what are the facts in this case? In 
Januaiy 1798, the defendant was appointed 
administi-ator of Bartow; the next month 
he appointed G. Shober, of North Carolina, 
his attorney, to demand and sue for tliis 
identical debt due from Goodman. In ISOl, 
he was apprized of the writ of error brought 
by Stevelie, to reverse the original judgment 
obtained against Goodman, and attended 
(nominaUy, it is true, as attorney, but in fact 
in his proper person, as repr'esenting Bar- 
tow,) the taking of depositions in that suit. 
It is worthy of obsei-vation, that the same 
person who is mentioned in the defendant's 
receipt, as the attorney who had retained too 
much for his fee, of the money recovered 
and received from the plaintiff on the execu- 
tion against him, appeared to this writ of 
error, and pleaded in nuUo est erratum. This 
judgment being reversed, the plaintiff, in 
July, 1801, gave notice to the defendant, that 
a writ of error would be moved for, to re- 
verse the judgment against him as bail. The 
writ was granted, and we find an appeai*ance 
entered for the administrator de bonis non 
of Thomas Bartow, but misnamed James, in- 
stead of Joseph, and a regular plea put in. 
Now, can there remain a doubt, but that this 
evidence fully supports the averment that 
Joseph Read, the defendant in this suit, and 
James Reed, the defendant in the writ of 
error, are one and the same? The surname 
is the same; the description of character is 
the same, but the Christian name is mistak- 
en. Is it conceivable, that with full notice 
to the defendant of both writs of eiror, and 
with an attorney in fact in Noith Carolina, 
an appearance would have been entered, ex- 
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cept by liis orders, or those o£ his attorney? 
That without such orders, any pei-son unau- 
'thorized, would have appeared; or that 
knowing of the proceedings, the defendant 
would so far neglect his duty, as not to at- 
tend to and defend that suit, particularly as 
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he had previously received the money? It 
is impossible, that against such a mass of 
proof we can doubt as to the fact. If so, 
the record wa^properly admitted, and judg- 
ment must be rendered for the sum found 
by the jury. 



End of Cases in Book 22. 
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ABATEMENT AITB EEVIVAL. 

Page 
Where defendant in a suit to enjoin in- 
fringement of a patent, and for an account- 
ing, dies before decree, a bill of revivor will 
lie against his personal representatives to 

prevent abatement of the suit. 

. The fact that, by tlie Ipx loci where the 
land lies, a probate of a will is conclusive, 
does not enable a devisee to maintain a mere 
bill of revivor; for none can maintain it but 
a privy in representation, as an heir or ex- 
ecutor 309 

A devisee cannot maintain a bill of reviv- 
or, but he may maintain an original bill in 
the nature of a bill of revivor, and thus ob- 
tain the benefit of the original proceedings, 
as well before as after a decree therein . . . 
It seems that tlie objection that a devisee 
cannot maintain a bill of revivor may be 
taken by answer as well as by plea or de- 
murrer 
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ACCOITNT. 



An action of account will not lie by part- 
ners against a copartner who had no hand in 
the management for a settlement of the 
partnership concerns, and to compel defend- 
ant to contribute his proportion 904 

In an action of account, uotliing can be 
pleaded before the auditors contrary to what 
has boon previously pleaded and found in a 
verdict 904 

ACTION". 

Any one of various remedies may be em- 
ployed where either will enforce the right, 
or obtain the satisfaction to which the party 
is entitled 694 

A submission upon an agreed state of 
facts waives objections to the form of the 
action • 731 

Annexing letters without reservation to an 
agreed statement of facts under which the 
case is submitted waives a statutory require- 
ment tiiat they shall be stamped 731 

ACTION ON THE CASE. 

An action on the case in tlie nature of an 
action for a conspiracy may be maintained, 
as in the case of a common tort agixinst all 
or anv one or more of the tort feasors. . . . 
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ADMTRALTX. 



See, also, "Affreightment"; "Average"; "Bills 
of Lading"'; "Bottomry and Respondentia"; 
"Charter Parties"; Collision"; "Demurrage"; 
"Marine Insurance"; "Maritime Liens"; "Pi- 
lots"; "Pleading in Admiralty"; "Practice in 
Admiralty"; "Salvage"; "Seamen"; "Ship- 
ping." 

The grant of admiralty jurisdiction by the 
constitution of the United States is more ex- 
tensive tlian that allowed to the English 
high coiirt of admiralty 1204 

The decisions of the English common- 
law courts upon the jurisdiction of the ad- 
miralty are not binding on the courts of this 
country 1204 

Admiralty has no jurisdiction to enforce a 
claim for wharfage accruing while the ves- 
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sel is lying at her home port, within the ju- 
risdiction of a state 1018 

A contract for wages on a voyage between 
ports of adjoining states on tide water is 
within the jurisdiction of admiralty, and 
may be enforced by a suit in rem 620 

An agreement that a wrecked vessel shall 
be responsible for blocks used in getting her 
afloat, and for their hire, does not create 
any hypothecation which admiralty can en- 
force 1017 

For a wrong committed on the high seas 
or tide waters, for which trespass on the case 
would lie at common law, admiralty has 
also jurisdiction 700 

If a tort committed partly on land and 
partly on tbf high seas be one continued 
act, admiralty has jurisdiction over the 
whole matter 1204 

Admiralty has jurisdiction of a collision 
between a steam tug and a floating dry dock 
moored to a wharf. As respects torts, the 
admiralty jur'sdiotion depends entirely on 
the locality, not on the character of the ob- 
ject injured or inflicting the injury 172 

An admiralty court will entertain a libel 
showing on its face an apparent jurisdiction 
where there is no opposition 29S 

ADVEESE POSSESSION. 

See, also, "Ejectment"; "Limitation of Ac- 
tions"; "Real Property." 

Possession under a purchase to be paid 
for in certain work to be done, when the 
deed is to be made, cannot by lapse of time 
ripen into a titie; otherwise where a deed 
is given . . . • 1057 

Several successive, unconnected disseisins 
or adverse possessions, amounting in the 
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aggregate to 20 yeare, cannot be tacked to- 
gether to make a continuous possession. .. . 

Successive adverse possessions may be 
tacked together to form a continuous ad- 
verse possession when there is a privity of 
possession betweeu the suc:essive occu- 
pants, and such privitj^ arises from a mere 
parol bargain and sale, followed by delivery 
of possession, as well as Dy a formal con- 
veyance 45 

Color of title or entry under a formal 
deed is only necessary to adverse possession, 
when such possession, as to part of the 
premises, is merely constructive 45 

The possession of an occupant of a lot in 
Coffin's addition to Portland, Dr., was not 
adverse to the title of Coffin until the pas- 
sage of the donation act, because the legal 
title of the latter did not accrue until then. 
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AFFIDAVIT. 



The venue in 

United States 

"United States 

," and not 

j» 



affidavits taken before a 
commissioner should be 
of America, District of 
'State of , Coimtj' of 



AFFREIGHTMENT. 
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See. also, 
"Carriers' 
rage' 



•Admiralty"; 
"Charter 



"Bills of 
Parties"; 



Lading"; 
. "Demur- 



"Shipping. 

The shipowner is entitled to reasonable 
freight 



only, unless he shows an express 
contract for a specific sum 150 

(1339) 
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Page 

Freight is payable in the case of wreck on 
each package landed if equal in vahte to the 
freight G99 

Expense of transshipment to port of des- 
tination is a charge on freight alone 699 

Expense of bringing a vessel into port 
after separation of cargo is a charge on 
the vessel alone 699 

When no other vessel can be procured to 
take the cargo, and it would perish or be of 
no value if left, the cargo is liable for ex- 
penses of repairs to the vessel made for its 
benefit which exceed rhe benefit to the ship- 
o^^Tier therefrom 880 

Pull freight is recoverable on all goods lad- 
en, notwithstanding a deterioration in qual- 
ity or diminution in quantity from natural 
causes, if without the master's fault 1209 

The contract price of gas coal at the 
mines, with cost of transportation, held to 
be the true representative in value, where 
the consignee agreed to hold its representa- 
tive in value, subject to a lien for freight. . 262 

A document signed by the master, pur- 
porting to be a bill of purcnase by a vessel 
of certain stone, which is delivered as car- 
go, is not a bill of lading, and the vessel is 
not holden for the price 308 

The vessel owner takes the risk of work- 
ing weather during the time required for 
the unlading of the cargo 970 

The consignee takes the risk of roads and 
means of transportation from the dock, and 
is bound to remove the cargo from the ves- 
sel's side as fast as it can be reasonably 
discharged 970 

Where the injury to goods happened after 
they were received on board, the burden is 
upon the master to show that the vessel 
was free from fault 803 

Proof of inferior quality of casks throws 
on claimant the burden of showing that in- 
juries thereto were caused by negligence of 
the vessel 263 

Where the bill of lading stipulates against 
liability for "average leakage or breakage," 
the burden is on the claimants to prove a 
greater than average leakage or breakage . . 263 

A ship held not liable for leakage and 
breakage of wine casks under a bill of lad- 
ing stating that the same were received in 
good order and condition, "weight and con- 
tents unknown; not liable for average leak- 
age or breakage" ; the casks being in fact 
of poor quality 263 

Where green sugar in mats was found to 
be washed or drained out much beyond the 
usual percentage, held, that the burden was 
on the ship to shoT^' that the loss was oc- 
casioned by a peril of the sea 34:5 

Lack of sufficient dunnage to protect eai'- 
go from the water in the bilges when the 
vessel rolls is bad stowage, for which the 
vessel is liable 345 

Where the carrier is unable to show what 
part of the damage to goods was caused by 
his fault, and what by perils of the sea, he 
is liable for the whole 929 

Where the libel for damage to cargo al- 
leges that the same was caused by certain 
si(e<-ific faults, no others can be set up at 
the trial 803 



AT iTENS. 

See, also, "Removal of Causes " 

To entitle an alien to naturalization, he 
must prove that he has behave<l as a man 
of good moral character during all the pe- 
riod of his residence in the United States . . 921 

A person who commits perjury is not en- 
titled to admission to citizenship, though he 
has received a pardon 921 

The probate courts of Ohio, which are 
courts of record, with common-law jurisdic- 



Pas» 
tion in many cases, and which have a seal 
and clerk, possess jurisdiction in matters 
of naturalization, under the act of congress 

of 1802 380 

Naturalization cannot be proved by parol. 317 

APPBAIi AND EKROK. 

An appeal or writ of error will not lie in 
the name of a steamboat, or in the name of 
a firm without stating the names of the in- 
dividuals S71 

If an appeal from a justice of the peace 
is not taken on the day of trial, the opoo- 
site party is entitled to notice thereof, be- 
fore a default can be taken against him. . . 1!)4 

A bond which does not set out the nature 
of the action, nor the court to which the 
appeal is pi-ayed, is informal, but not void. . 697 

The purchaser under a judgment pending 
a writ of error or appeal, where no stay of 
proceedings was obtained, acquires a good 
title S2(> 

The circuit courts, on appeal from the dis- 
trict courts, may allow any amendments of 
defects in form occurring in the court be- 
low, or may disregard them; otherwise as 
to defects in substance ."i76 

On an appeal from the consular and min- 
isterial courts of China and .Japan to the 
circuit court of the United States of the 
district of California, the record must show 
an allowance of the appeal 871 

The refusal of a court to amend a verdict 
cannot be assigned foi error 1175 

On error to the circuit court from a judg- 
ment of the district court based on the re- 
port of a referee, conclusions of law alone 
can be reviewed, and these only so far as 
excepted to below t>4 

A decree in a case of marine tort will not 
be reversed on appeal, on a question of the 
amount of damages, unless clearly excess- 
ive .'80 

Where there are two points actually de- 
cided in a case, and it doe-s not appear Ihat 
the court intended to rest its judgment upon 
one alone, the decision upon neither can be 
regarded as obiter 1116 

Unless modified or restrained by subse- 
quent events, the mandate of the supreme 
court must be promptly and implicitly en- 
forced by the cou'-t below 826 

Where a judgment has been enforced and 
subsequently reversed on appeal, the party 
is entitled to a right of action for a money 
equivalent of that which was lost by the 
erroneous judgment 826 

APPREITTICE. 

.Tustices of the peace in the District of 
I Columbia have no power to bind out an or- 
phan not brought before them 532 

In the indentures of an aporentice bound 
: out by the orphans' court, it is not necos- 
I sary to state that the apprentice was pres- 
I ent in court. 529 



ARMY AI3X> IsTAVir. 

"Parent," as used in the statute forbid- 
ding the enlistment of any minor in the 
army without the consent of his '*parent, 
guardian, or master, " includes the mother 
when the father is dead and there is no 
guardian or master 8 

Arrest. 

See, also, "Bail"; "Criminal Law"; "Escape"; 
"Execution": "Extradition"; "False Impris- 
onment"; "Malicious Prosecution." 
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Assignment for Benefit of Cred- 
itors. 

See "Bankruptcy." 

ATTACHMEN'T. 

See, also, '^Bankruptcy"; "Execution"; "Gar- 
nishment": "Writs and Notice of Suits." 

Page 

Property levied upon by attachment or 
execution is subject to sale by defendant. .1112 
■ A levy under an attachment satisfies the 
debt if the property be of sufficient amount, 
though it be wasted by the negligence of 
the officer 111'^. 1131 

"N^Tiere attached property is lost without 
the neglect of the officer or plaintiff, the 
loss must be sulstained by defendant; and 
a plea that property was attached and lost 
is defective in not showing how the loss 
occurred 1112, 1131 

The plaintifE must prove his debt before 
he can obtain judgment of condemnation. 
(Act M(l. 1795, c. 56.) 1303 

ATTORNEY AMT> OTiTRNT. 

See, also, "Champerty and Maintenance." 

A party cannot, without the consent of 
the court^ substitute a new solicitor for one 
who has had charge of the cause 36o 

Where a solicitor, who has faithfully dis- 
charged his duties, is notified that he is 
discharged, and that no fee will be paid 
him, the fact that he sues out an attach- 
ment against his client for his fees is no 
ground for ordering his discharge from the 
cause, without payment of his fees 36o 

An affidavit on information and belief, 
without stating the grounds of the belief, 
that an attorney had no authority, is not a 
sufficient foundation for a rule against the 
attorney to show his authority .1042 

An attorney at law is not liable to a suit 
for moneys collected or for interest until de- 
mand, directions to remit, or some equiva- ^ 
lent act 712 

AVERAGE. 

The cargo- owner is not liauie to contrib- 
ute towards the expenses of repairs of the 
vessel when the cargo is in safety, and re- 
ceives no benefit therefrom. 880 

BAIL. 

See, also, "Principal and Surety." 

An affidavit to hold to bail must be posi- 
tive 698 

Where, in slander, the affidavit is posi- 
tive as to the damages sustained, it is not 
a valid objection thereto that the speak- 
ing of the words is averred on information 
and belief .' 1321 

Where the respondent in a suit in per- 
sonam has gone beyond seas, process may 
issue against the bail on motion, though no 
execution against the principal has been re- 
turned non est inventus 720 

BANKRUPTCY. 

See, also. "Assignment for Benefit of Credit- 
ors"; "Insolvency." 

Operation and efiect of Tjanltrtiptcy larars, 
and of proceedings tliereunder. 

The possession by the bankrupt of leased 
premises after petition filed is the posses- 
sion of the bankrupt court, and any inter- 
ference therewith, except by leave of that 
court, is in contempt of its authority 1155 



Jurisdiction of courts. ' Pag& 

The district court has no jurisdiction of 
an involuntary case unless the debtor owes 
provable debts exceeding $300, and owes 
the petitioning creditors $250 thereof. If 
the indebtedness is reduced, by payments 
after the filing of the petition, below those 
sums, jurisdiction is lost 272 

The petitioning creditors cannot add their 
costs to their debt, in order to raise it above 
tlie jurisdictional amount 272 

Receipt by petitioning credit ars of pay- 
ments reducing the indebtedness below the 
minimum fixed by the statute is a waiver 
of the act of bankruptcy 272 

Where bankrupt partners resided in dif- 
ferent states, and proceedings were com- 
menced in each state, Jield, that the pro- 
ceedings in one state would be stayed until 
further order. 397" 

Register — Powers and Duties. 

Registers may take cognizance of uncon- 
tested petitions filed by attorneys against 
the assignee to compel ^e payment of their 
fees and disbursements 1029- 

Commencement of proceedings — Involun— 
tairy Ijankrnptcy. 

Where the petitioners, constituting one- 
fourth in number and one-third in value of 
the creditors, are less than five, it is unnec- 
essary for a person verifj'ing the petition 
as agent to state the residence of his prin- 
cipals 152 

Where several petitioners join in separate 
and distinct rights, a verification by or on 
behalf of each is required 152 

The "debt provable under the act" (of 
1867) which a creditor must have as a 
foundation for his petition may be an equi- 
table demand 112 

If the nature of the debt is set forth in 
the petition, the question whether it is a 
"debt provable under the act" (of 1867) is to 
be determined as a question of law 112 

A note of the alleged bankrupts delivered ■ 
bv them to the payee after it was due, and 
after the alleged acts of bankruptcy, and 
subsequently purchased by the petitioning 
creditor, to enable him to petition, is a suf- 
ficient debt for that purpose 27 

An allegation by petitioning creditors that 
there is due them by the alleged bankrupts 
$500 and upward is a sufficient statement of 
their debt to enable them to institute pro- 
ceedings • 2T 

A secured debt will support a petition, and 
it is not necessary to waive the security in 
the petition •.••.•• •1059- 

It is a good answer to a petition alleging, 
as an act of bankruptcy, the suspension of 
payment of commercial paper, th.at the pa- 
per in question is usurious 1081 

Pleadings in the district court in bankrupt- 
cy cases must be special. Hence a mere gen- 
eral denial of the intent with which an al- 
leged act of bankruptcy is averred to have 
been done is insufficient; respondent must 
allege and prove with what intent he did the 
act 13* 

Under the issue made by the denial of 
bankruptcy, the debtor may prove that, at 
the time of the trial, he does not owe the 
amounts necessary to give the court juris- 
diction • - 272 

A debtor who has paid one creditor to the 
exclusion of oiiiers cannot be heard to say 
that he did not intend a preference. And, 
if his answer sets up no otlier defense than a 
denial of the intent, judgment may be given 
against him as upon failure to answer 135- 

Evidence of acts of bankruptcy must be 
confined to those alleged in the petition 2T 

A statement of creditors filed by the debtor 
on denial of bankruptcy must be verified. 
(Adt June 22, 1874.) 1241 
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Acts of "bankimptcy. Page 

A general assignment by an insolvent with- 
out preferences, untainted by actual fraud, 
is, nevertheless, an act of bankruptcy. .385, 931 

Where the execution of such an assign- 
ment is admitted, an adjudication will be 
made, although the respondent denies any in- 
tent to defeat or delay the operation of the 
bankruptcy act .• • • • ^^ 

Creditors are not estopped from treating a 
general assignment as an act of bankruptcy, 
by an unaccepted offer to assent to the as- 
signment, if the assignee should be changed 931 

A general assignment for the benefit of all 
creditors by an insolvent insurance company, 
and the payment of running expenses for the 
previous month, Jield not acts of bankrupt- 
cy (585 

Ketirement of one partner, and consequent 
transfer of assets and liabilities to the other, 
are not necessarily acts of bankruptcy in the 
partnership, but may be so if intended in or- 
der to give a preference to a separate creditor 
over partnership creditors, or to place him on 
an equality with them, or in any other way 
to cover actual or legal fraud 27 

Transference by a partnership of the note 
of a third party to one creditor as security 
for an antecedent debt, on the day of calling 
a meeting of their general creditors, is a 
fraudulent preference, and an act of bank- 
ruptcy 27 

The taking of a judgment upon a power of 
attorney is not the confession of a judgment, 
within the meaning of the bankrupt law ... - 1310 

The holders of notes and powers of attor- 
ney given without intent to prefer, and with- 
out knowledge of the maker's insolvency, 
may pursue their legal remedies thereon by 
judgment and levy after having knowledge 
of sitch insolvency 1310 

One contracting to grade and build a rail- 
road is not, by virtue of such contract or his 
acts under it, a merchant or trader, so as to 
make suspension of his commercial paper an 
act of bankruptcy 394 

A railway company may be adjudged 
bankrupt for failure to pay its commercial 
paper within the period prescribed 824 

A petition will lie at once on the fraudulent 
suspension of payment of commercial papt^r, 
without waiting the lapse of 14 days 780 

Dismissal. 

A voluntary petition will be annulled on 
motion on due notice, where all the claims 
against the bankrupt have been paid by an 
assignment to one creditor, who has releas- 
ed the bankrupt '. 1309 

Adjndicatioii. 

A member of a dissolved firm is not en- 
titled to an adjudication against his copart- 
ner on the ground that he can prove a debt 
against him in respect to bonds and mortga- 
ges given by them jointly 112 

A member of a dissolved firm cannot have 
an adjudication against his copartner on the 
ground of having a contingent debt against 
him; but he may prove a claim for fraud- 
ulent misappropriation of partnership funds 
precisely as if no partnership had existed. . 112 

An allegation of the dissolution of a part- 
nership between the petitioner and the al- 
leged bankrupt, and of an indebtedness "for 
assets and money of said copartnership," 
because of tmsettled partnership transac- 
tions, will not warrant an adjudication .... 112 

Warrant: Meeting of creditors: 13'otice, 

Where notice of the issuing of the warrant 
and the first meeting was duly published and 
served by mnil. the regularitv of the nroceed- 
ings is not aff cterl by the failure of the c. ed- 
itor to receive it 1316 

A third meeting of creditors which is not 
a final meeting should not be called except 
for cause shown 794 



Assignee — ^Slection, appointment, and re- 
moval. Pago 
Registers should in no manner interfere 
with or influence the choice of an assignee 

by the creditors 381 

The cause will be sent to another register 
upon a petition therefor by creditors, alleging 
that the register had interfered in the choice 
of an assignee 381 

Briglits, duties, a^d liabilities. 

Tnder Rev.' St. § 5044, the assignee's title 
relates back to the date of filing the petition, 
and cannot be defeated or affected by a lien, 
by the subsequent act of any other person. . 64 

An assignee is in contempt if he takes any ' 
steps in a state court without aiithority from 
the bankruptcy court 391 

Where the assignee is directed to join in 
a sale made by a trustee of mortgaged prop- 
erty, and no money is realized by the as- 
signee thereunder, he is not entitled to com- 
missions on the purchase price 323 

The assignee may be subpoenaed to testi- 
fy in the same manner as other witnesses, 
and the register has authority to make the 
reqiiisite order 403 

The assignee is not subject as of course to 
examination by any creditor at his pleasure, 
but will be protected against unnecessary an- 
noyance by refusing an examination, except 
upon issues regularly referred to the regis- 
ter 403 

Property of bankrupt— -WJiat constitutes. 

The assignee is not entitled to a chose in 
action of the bankrupt's wife where the 
bankrupt never asserted his marital rights 
thereto, or attempted to reduce it into pos- 
session 721 

Custody and control: Injunction. 

An assignee for benefit of creditors may 
be enjoined from interfering with the debt- 
or's assets even before an adjudication is 
had • 304 

A secured creditor has not an absolute 
power over his securities, and he may be re- 
strained from soiling them on the application 
of the assignee 307 

The assignee has no right to take from 
the possession of a sheriff propertj' held 
by him under an execution on a state judg- 
ment, until the writ is set aside for fraud, 
or because it is in violation of the bankrupt 
law 45 

Though all property rights become vested 
in the assignee, he is not ordinarily bound to 
take possession of any property or right 
which would be a burden rather than a bene- 
fit to the estate 554 

The assignee must exercise his election in 
respect to taking possession of property 
rights within a reasonable time, and unrea- 
sonable delay will be considered an election 
in respect to rights or liens subsequentiy ac- 
quired by others 554 

If tiie assignee elect not to take possession 
of any property rights, the same remain 
in the bankrupt, and are good against all the 
world but the assignee. 554 

Disobedience of an order of a register to 
the bankrupts to hand over funds in their 
hands to his custodian is a contempt, for 
which attachment will issue from the court 928 

The assignee is bound by the bankrupt "s 
acquiescence in a sale of stocks by a secured 
creditor only where made before the com- 
mencement of the proceedings in bankruptcy 860 

The circuit and district courts may grant 
injunctions in bankruptcy cases ex parte, 
and without notice to the adverse party or 
his attorney 411 

Where there is a covinous contrivance be- 
tween the bankrupt ^nd others to embezzle 
the estate for the benefit of the bankrupt 
and hi;5 preferred creditors, the court will 
interpose by injunction, upon adequate se- 
curity to cover probable losses 41.1 
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Exemptions. P^se 

A bankrupt filing a volimtiry petition aft r 

the act of Alarch 3, 1873, is entitled to ex- 
emptions "as existing in the place of his 
domicile on the first day of January, 1871, 
■even as against judgments rendered prior to 
the state act increasing the exemption 399 

The assignee should include the homestead 
in his report of exempt property 228 

The bankrupt's homestead never comes 
within the jurisdiction of the bankruptcy 
•court, and a creditor may enforce his lien 
thereon pending the proceedings 228 

The homestead exemption allowed by the 
Virginia law to housekeepers and heads of 
families cannot be set apart out of the assets 
of partnerships of .which they are members. . 392 

A. purcliaser of property improperly ex- 
empted to the vendor and sold by him wilh- 
out joining his wife, takes no title, and 
will be required to relinquish the same. . . . 392 

Where a deed of trust by a husband cre- 
ating a separate estate in his wife was de- 
clared void as being voluntary, both as to 
antecedent and subsequent creditors, Jield, 
that it was good as between the parties, 
and that the wife was entitled to a home- 
stead allowance out of the proceeds of the 
property 584 

The words "other articles," "necessaries," 
and "wearing apparel" construed 1202 

A bankrupt engaged in commerce is prop- 
erly allowed a watdi of a small value, as a 
necessary article 1202 

— Xiiens. 

"Where, before an involuntary petition was 
filed, a sheriff had levied one execution, and 
received another for levy, lield, that there 
was a constructive levy under the second, 
so that a valid lien was acquired under each 385 

A creditor filing a bill for discovery and 
relief against the debtor and his trustee, 
before the filing of a voluntary petition, ac- 
qiures no prior right in the assets in the trus- 
tee's hands 554 

The mere filing of a creditors' bill against 
a bankrupt, without the service of an injunc- 
tion, gives the complainant no such lien as 
will prevail over the rights of the assignee. . 415 

Where an attachment upon property of 
the bankrupt for its full value is dissolved 
by an adjudication, a judgment creditor who 
has made a levy subject to such attacliment 
is not entitled to priority as against the as- 
signee 1199 

But the dissolution of an attachment does 
not affect the priority of a creditor who has 
prosecuted the suit to judgment, and made 
an execution levy 1199 

A purchaser of the check of one bank 
upon another who fails to present it until 
the drawer has been adjudged a bankrupt is 
not entitled to priority, altiiough the drawee 
had sufficient funds at the time the check 
was presented — 405 

Where a bankrupt, nearly a year before 
the petition was filed, placed a note with his 
attorney for collection, and drew orders on 
him for the proceeds, held, that the holders 
of the orders were entitled to payment out of 
such proceeds in preference to the assignee 409 

A decree against a firm upon a surety- 
ship obligation was paid from the firm as- 
sets. The firm having been dissolved, a bal- 
ance was due from one partner to the other, 
but the amount was not ascertained by judg- 
ment. The partner owing the balance aft- 
erwards went into bankruptcy. Held, that 
the solvent partner had no right of subroga- 
tion to the rights of the creditor who obtain- 
ed the decree against the firm 408 

A deta:ee of bankruptcy overrides all rights 
sought to be acquired by appointment of a 
receiver in a state court after the filing of 
the petition 458 



Sale. Page 

A sale by an execution creditor after the 

filing of a petition in bankruptcy passes no 

title 307 

Where the assignee permits a pending mort- 
gage foreclosure to proceed to decree, and 
a sale of the property, be agrees to such 
mode of ascertaining the value of the prop- 
erty, and the deficiency is a provable claim. .1061 

Proof of delits — ■'Wi.at is provable. 

A balance of accounts current between 
merchants is provable. 1064 

A judgment recovered pending the proceed- 
ings in a suit begun before and based upon 
a provable debt is itself provable. , ^ 1061 

A partnership note indorsed by one of its 
members may be proved both against the 
partnership fund and the separate estate 
of the indorsing partner 1307 

The holder of a note made by the bank- 
rupt, who received from an indorser part 
payment in release of his liability, must 
prove the whole note, as he is a trustee for 
the indorser 815 

One taking an assignment of a proved^ claim 
as security for an antecedent liability of 
the assignor, who is apparently, though not 
really, -ttie owner thereof, is not a purchaser 
for value, and cannot hold the claim against 
the true owner 147 

Losses suffered by a broker in disposing 
of goods purchased for the bankrupt, which 
he failed or refused to receive, are unliqui- 
dated claims, and not provable... 388 

A creditor who has received a preference 
contrary to Rev. St. § 5084. cannot prove 
his debt after the preference has been recov- 
ered from him by the assignee 1232, 1275 

A creditor who has made a full surrender 
of a fraudulent preference before suit 
brought against him may prove his claim. 
After suit brought, and before a recovery, 
it is discretionary with the court to permit 
proof of the claim. 1275 

A retiring partner who receives a fraudu- 
lent preference may be allowed to prove such 
partnership debts as he has paid 1275 

Set-oS. 

Certificates of deposit are dishonored after 
the bankruptcy of the maker, and, after they 
are proved as claims, no longer possess the 
qualities of negotiable paper, 147 

— — ProcedTire. 

Creditors who have proved their debts may 
serve on the register a protest against the 
proof of any claims by certain other cred- 
itors, and requesting to be notified if any 
such claims are pending — 381 

Payment of debts: Priority: Dividends. 

A judgment creditor claiming money ad- 
versely to the assignee cannot enforce the 
same by motion and on notice to the as- 
signee. He must file a petition therefor, 
setting forth the facts relied on, and asking 
specific relief 397 

A claim of the state upon a contract for 
the employment of convicts is entitled to 
preference, under Rev. St. § 5101 S33 

An apprentice is an "operative" (Act 1841, 
§ 5), and is entitled to priority .I:i34 

On an adjudication against partners, the 
firm and individual assets are separate funds 
in the first instance, for the payment of sep- 
arate creditors 402, 812 

Firm creditors Jield entitled to share in 
the individual estates pari passu with in- 
dividual creditors (Act 1867, § 36) where 
the expenses of collecting the firm assets 
were more lian the sum realized 338 

The fact of the identity of partners in 
firms of different names and different local- 
ities does not operate to give the claims 
against one firm the character of partner- 
ship as distinguished from individual de- 
mands agauist the others 1064 
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Act N. Y. April 13, 1853, providing tbat 
the assets of an insolvent bank, after pay- 
ment of its circulating notes, shall be first 
applied to payment of sums deposited with 
it by savings banks, gives a savings bank 
no prior lien, but it must share pro rata 
with ordinary creditors 264 

A dividend duly made and filed in court 
cannot be disturbed, except for some error 
of the register, apparent from his memoran- 
da and papers on file, existing at the time of 
making the dividend. ^ • • • • • 'iOS 

A register cannot reopen a dividend to 
pay a claim for services rendered to the as- 
signee, which was not presented at the divi- 
dend meeting 403 

A register cannot vacate or reopen a divi- 
dend to pay a claim not proved and filed, 
or presented, prior to the dividend meeting. . 403 

Examination of lianlkrnpt, etc. 

The time for an examination of a bank- 
rupt does not expire with the making of 
the application for his discharge 782 

Costs: Fees: Disbarsements. 

Fees of register for various services, in 
composition cases 933 

On the auditing of an assignee's accounts, 
an attorney's bill is evidence of the services 
and disbursements, but miist be supported 
by evidence of the occasion, necessity, and 
value of such services 1026 

In such case the register is charged with 
the duty of ascertaining what sum, in fair- 
ness, ought to be allowed 1026 

"RTiere there are both firm and individual 
assets, each estate must pay its proportion 
of the entire expenses of administering the 
whole 402 

A petitioning creditor, who has advanced 
clerk's and marshal's fees, cannot have an 
order on the assignee for repayment; but 
the court may direct the assignee to pay 
the register's and marshal's fees out of the 

estate 3S4 

Discharge — Proceedings to obtain. 

Under the act of 1867. application for dis- 
charge must be made within one year from 
the adjudication, whether or not debts are 
proved or assets received 326 

An order to show cause why a discharge 
should not be granted may be made after 
the expiration of sixty days, and within one 
year from the adjudication of bankruptcy, 
where it apooars that the assets are abso- 
lutely worthless 782 

In proceedings commenced after January 
1, 1809, where the assets are not equal to 50 
per cent, of the proved claims on which the 
bankrupt is liable as principal debtor, or 
where the requisite number of creditors 
have not assented, a discharge will be grant- 
ed only from debts contracted prior to tliat 
date, although the assets equal 50 pi>r cent. 
of the claims contracted after said date. ... 30 

— — Proceedings in opposition. 

One who lias filed no proof of debt may 
oppose the discharge if he be in fact a cred- 
itor, and this appears by the bankrupt's 
oath to his schedule 390 

A creditor failing to appear on the return 
day of the order to show cause why dis- 
charge should not be granted cannot after- 
ward file specifications against the discharge 398 

In the specifications against discharge, 
where fraudulent payments are charged, it 
is not necessary to state that the persons 
receiving such payments were creditors. .. . 398 

The strictness of common-law pleading is 
not required in specification opposing dis- 
charge, but the bankrupt is entitled to such 
particularity as will give him reasonable no- 
tice of what is intended to be proved ag-ainst 
him 398 

Vague and general objections furnish no 
ground for refusing a discharge 794 



■ Acts barring. Paso- 

A decree or judgment during tiie progress 
of the cause, determining that the bankrupt 
has done any act which will prevent a dis- 
cbarge, will operate as an estoppel, although 
no creditors appear in opposition 780 

Payment of attorney's fees is not such a 
preference as will prevent a discharge 102 

The bankrupt's omission to include all his 
property in the schedule is not of itself cause 
for refusing a discharge. The omission must 
be for purposes of concealment or fraud 412 

The omission to keep proper books of ac- 
count will bar a discharge whether it was 

made with fraudulent intent or not. 787 

— ^ Scope and effect. 

A judgment recovered pending bankruptcy 
proceedings in a su't bt gun hef .re, and ba ed 
upon, a provable debt, is released by a dis- 
charge 1061 

A judgment obtained on breach of promise 
to marry is a provable debt, and is barred 
by discharge. » 102 

A plea of discharge in bankruptcy is not 
sustainable against a claim in equity to re- 
scind a contract of sale on the ground of 
fraud 432 

A discharge entitles the bankrupt to re- 
lease from imprisonment under a judgment 
in trespass for malicious imprisonment and 
whipping 170 

A claim for the proceeds of goods consign- 
ed to the bankrupte as factors would be dis- 
charged by a discharge in bankruptcy; and 
hence, if the bankrupt is arrested therefor 
in a state court, he will be relejised by the 
bankruptcy court 3SS 

Prohibited or frandnlent transfers. 

The assignee may set aside any convey- 
ance or transfer which judgment creditors 
might set aside, but for tiie existence of the 
bankrupt law. ,~)3S 

A chattel mortgage taken by a retiring 
partner on all the firm goods in stock or to 
be acquired, by agreement kept from the 
record, is fraudulent and void as to subse- 
quent creditors 1275 

A chattel mortgage of a stock of goods, 
which allows the mortgagor to retain pos- 
session and sell the goods, and buy others, 
is void as an illegal hindrance to creditors. . 538 

A conveyance by a bankrupt, within one 
month of his bankruptcy proceedings, of real 
and personal property that he had previously 
sold, received pay for, and surrendered to the 
purchaser, but had not conveyed, in the ab- 
sence of fraud, is valid 1100 

A conveyance of such property by the 
bankrupt after knowledge of his insolvency 
is not in fraud of the act 1160 

Where the obligor on a bond, in order to 
indemnify liis sureties, obtains securities 
from one of his debtors, and turns them over 
to his sureties, the transaction is a prefer- 
ence .'89 

Where a creditor of a corporation, hav- 
ing reasonable cause to believe that it is in- 
solvent, sues it in a state court to secure 
payment in full, knowing that, if he suc- 
ceeds, it will be at the expense of other cred- 
itors, held, that the preference so obtained 
may be set aside at suit of the assignee .... 458 

A mortgage of all the bankrupt's property, 
more than four and less than six months 
before the filing of the petition, to secure 
bona fide debts and liabilities, is good as 
against the assignee, unless it is shown that 
the mortgagor was insolvent, or in contem- 
plation of insolvency; that he had reasona- 
ble cause to know his insolvency; and that 
he designed to prevent, delay, or impiiir the 
operation of the bankrupt law 101 

Where, within two months before com- 
mencement of proceedings, the bankrupt 
mortgaged his stock of goods to I'aise money 
for paying a creditor pressing for satisfac- 
tion, the mortgagee being a party to the ne- 
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gotiations, lield, that the hnrden was on the 
latter to show goo3 faith and actual value. . ISl 

A voluntary settlement by one who is in- 
debted is fraudulent and void if the debts 
and contingent liabilities existing at the time 
of the conveyance are paid by contracting 
other obligations, which afterwards result in 
insolvency S92 

Where the purchaser makes a payment for 
stock on being notified that it is about to be 
transferred, and the seller, later in tlie day, 
fails, without making the transfer, a subse- 
quent transfer through a debtor of the sell- 
er lield not in fraud of the bankrupt act 868 

Conveyances to a wife under articles of 
separation, subsequently rescinded, eseept 
as to a provision for a separate estate in the 
wife, on the parties again living together, 
7ie7<J void as voluntary, as against subse- 
quent as well as antecedent creditors. ..... 5S4 

Suits and proceedings is. relation to tlie 
estate. 

The right of the assignee to recover 
property transferred in fraud of the bank- 
rupt act can only be enforced by a suit in- 
stituted for that purpose, under Rev. St. 
§§ n046, 5129 860 

The assignee may petition summarily to set 
aside a mortgage given after the commence- 
ment of proceedings. Resort to a bill in eq- 
uity is unnecessary 181 

The assignee may embrace in one suit all 
such matters and caiises of action as might 
be included by the creditors in a creditors' 
bill 891 

A bill by the assignee for an accounting 
in respect to goods purchased by defendants 
from the bankrupt's employes, in pursuance 
of an alleged fraudulent scheme, lield not 
maintainable, where the goods had been 
seized by the marshal under a provisional 
warrant, and turned over to the assignee. . 4Sy 

The two-year limitation prescribed in sec- 
tion 2 of the act of 1867 does not appl.v to a 
mere action to recover a debt due the bank- 
rupt 4S9 

"Where a bill by a creditor against the 
bankrupt and his trustee for discovery and 
relief is pending at the appointment of the 
assignee, the latter may take control of the 
suit for the benefit of the estate, on indem- 
nifying the complainant for reasonable ex- 
penses of the suit, and becoming responsible 
for costs 554 

If the assignee elect not to take control of 
a suit, and the complainant procures a de- 
cree, this will give him a prior right against 
the property in question 554 

In an action by the assignee to recover the 
value of goods transferred by the bankrupt, 
contrary to Rev St. % 5128, the complaint 
must either allege actual convei-sion of the 
property, or a demand by the assignee and 
a refusal to deliver it 54 

An assignee suing for the value of goods 
fraudulently transferred may recover dam- 
ages for their detention, including profits 
made ont of them, or injuries received by 
them, while in possession of the creditor. . .*. 54 

A resolution of composition is subject to 
review under the revisory power of the cir- 
cuit court 812 

A petition for the review of law and fact 
must state specifically the errors complained 
of in the ruling or order of the district court 812 

Arrangement witH creditors: Composi- 
tion. 

In the case of individual and partnership 
creditors, there can be a general composi- 
tion only in the absence of objection by a 
creditor : *. . . 848 

Individual creditors cannot participate in 
a meeting of partnership creditors held to de- 
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termine whether an offer of compromise by 
the bankrupt firm shall be accepted 812 

A creditor who considers himself fully 
secured, when in fact he is not, and is 
ready to renounce all claim, will not be 
counted as a creditor to defeat a composi- 
tion 719 

Secured creditors are those who hold a lien 
upon property which otherwise would go 
into the general fund, not those who have 
personal security , 848 

Creditors whose debts do not exceed $50 
are counted in determining the value, but 
not the number, of creditors 848 

AVhere, after a decision by the register be- 
tween two parties as to tlie right to vote 
upon a claim, the person aggrieved allows 
the vote to be taken without further objec- 
tion, he cannot again reopen the question. . 914 

A meeting will be reopened where cred- 
itors did not receive their notices in time, if 
prompt application is made, and it appear 
that their presence might affect the result of 
the vote 914 

On application to confirm a proposed com- 
position, the report of the register must be 
taken to be full and true 914 

Where debtors of a bankrupt firm accept- 
ed their proposition with the knowledge that 
the members had received a sum out of th? 
partnership fund, the resolution will not be 
s.et aside 812 

A composition to pay more than the estate 
is able to pay, where the balance is made 
up by friends, is not evidence of fraud. .. . 719 

Amending and repealing acts. 

The amendments of June 22, 1874, do 
not apply to involuntary proceedings com- 
menced, but not determined, prior to Decem- 
ber 1, 1873 202 

The amendment of June 22, 1874, re- 
ducing the time within which conveyances, 
preferences, etc., are to be invalidated, and 
giving section 10 of the amended act no force 
until after the expiration of the two and 
three months, respectively, does not interfere 
witli past transactions so far as time was an 
element 202 

In undetermined voluntary proceedings, as 
well as in involuntary proceedings, section 9 
of the amendatoi-y act of 1874 governs 202 

Section 11 of the amendatory act of June 
22, 1874, which amends section 35 of the 
original act by inserting "knowing," applies 
to cases brought after the amendment, 
though the instrument creating the alleged 
preference was executed before that time. . 201 

Section 11 of the act of June 22, 1874, 
amends § 35 by changing the rule as to rea- 
sonable cause to believe; but cases pre- 
viously broughi or acts previously done are 
not affected 202 

The insertion of the words "know," etc., 
in sections 35 and 39 of the bankrupt act. 
by the amendment of June 22, 1874, was a 
material change from the words "reason- 
able cause to believe"; and congress in- 
tended thereby to affect only transactions 
evidently mala fide 202 

BANKS AOSID BAlSTKUrG. 

A bank issuing a certificate of deposit to 
a person who cannot write his name is en- 
titled to rely upon the identification of the 
payee by another bank, through whom it 
is .collected on presentation by a person who 
stole it 1137 

A receiver of a national bank is an offi- 
cer of the United States 1074 

The right of the receiver of a national 
bank to recover an assessment laid on the 
stockholders for the purpose of paymg debts 
grows out of Rev. St. § 5234, and the state 
statute is Inapplicabi as a rule of deci- 
sion 1074 
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Such action is properly Drought by the 
receiver in his own name 1074 

The receiver may in such case proceed 
against the separate stockholders to re- 
cover the amount due from each 1074 

Debts due the late Bank of the United 
States were not extinguished by the ex- 
piration of its charter; and a note given 
after such expiration to one of its agents, 
in his own name, in renewal of a note pre- 
viously due, is valid 552 

Section 14 of the charter of the Bank of 
Columbia was repealed by Act ilarch 2, 
1821. § 8, except as to debts contracted 
before the repeal ; • 451 

Notes given after the reneal, and dis- 
counted by the bank to pay debts pre- 
viously due, are not within the f>sception. . 451 

BILLS, IfOTES, AND CHECKS. 

Validity. 

A promissory note of an emancipated 
slave given to the master in consideration 
of the emancipation is valid 618 

Indorsement and transfer. 

The defense of fraud may be set up 
against an indorsee of a note, who took it 
after maturity 314 

Notes assigned as collateral security for 
an antecedent debt, to one who had notice 
of the consideration, are subject in his 
hands to the defenses available against the 
payee 432 

Demand: Notice: Protest. 

In the county of Washington, D. C, by 
usage, demand and notice, on the day after 
the last day of grace on a promissory note, 
will charge indorsers residing m the coun- 
ty, and having notice of the usage 

' Demand at the place where a note _ is 
made payable is not necessary to the main- 
tenance of an action against the maker. 
If defendant was ready to pay or did pay 
into the bank at that place the amount 
due, it is matter of defense 

Delay in receiving a reply, due wholly to 
the postal service, does not charge a collect- 
ing agent with notice of the dishonor of a 
cheek which he has mailed to the drawee 
for collection 

A drawee to whom a collecting agent 
mails a check for collection is a subagent, 
and the holder is chargeable with the sub- 
agent's negligence, either in 'oresenting to 
himself or in giving notice of dishonor 

Demand at a particular bank at which 
the note sued on is payable need not be 
averred or proved 

Where the indorser lives at the place 
where the note is payable, notice of protest 
received through the mail on the day of 
dishonor or the next is sufficient 

Where the indorser has a known place of 
business within the city, notice must be giv- 
en to him there, irrespective of his resi- 
dence • 

The fact that tlie notary's signature and 
part of a notice of protest are printed does 
not invalidate it 

Payment. 

A promissory note given as collateral for 
a note borrowed is not discharged by the 
borrower's taking up the borrowed note 
with funds furnished by the lender 580 

Actions. 

A note given to A., B., C, or D. is a 
promise to pay in the alternative, and either 
of the promisees may sue in his own name.. S89 

It is sufficient to state the note sued on 
according to its legal effect boi) 

An averment that a note sued on was 
assigned on the day or at the time of its 
execution is sufficient 134 
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Where an action is brought against two, 
as the survivoi-s of one, who executed a 
joint note, it is not essential to allege that 
the note had not been paid 'by the deceased. 134 

Plaintiff may at the trial striKe out later 
blank indorsements of the note, and fill up 
the first blank indorsement to himself 1321 

BILL OF LADING. 

See, also, "Admiralty"; "Affreightmeut" ; "Gar- 
ners"; "Demurrage"; "Shipping." 

Parol evidence is admissible to show a 
supplemental agreement Cor a particular 
mode of stowage under deck 1105 

BONDS. 

See, also, "Counties"; "Municipal Corpora- 
tions"; "Principal and Surety*^'; "Railroad 
Companies." 

The decision of the supreme court of the 
state declaring a law under which bonds 
were authorized to be issued to be consti- 
tutional conclusively settles the question in 
favor of all purchasers of the bonds 682 

A recovery may be had upon a coupon 
payable at a particular place without pres- 
entation for payment at such place 682 

BOTTOMRY AISTD BBSPON- 
DENTIA. 

Hypothecation can only be made in a for- 
eign* port, and under circumstances of ab- 
solute necessity, where relief cannot be had 
otherwise • 327 

One who lends securities for the general 
iise of a shipowner is not subrogated to the 
lien of the bottomry creditor, who is paid 
by their proceeds 1039 

BOUND AB.IBS. 

A call in a grant for distance gives way 
to a call for a natural object or boundary. . -57 

BEIDGES. 

See "Constitutional Law"; "Navigable Wa- 
ters." 

A preliminary injunction against the erec- 
tion of a bridge authorized by state statute 
should be promptly granted by a federal 
court, until a final hearing, if there be rea- 
sonable ground to believe that it will be an 
obstruction to navigation 116 

The erection of a bridge across the Hud- 
son river between the city of Troy and the 
village of West Troy, in accordance with 
the provisions of Act N Y. Anril, 1872. 
hdd not to result in a material obstruction 
to navigation, and an injunction refused... 128 

Caoials. 

See "Navigable Waters." 

CABRIBRS. 

See. also, "Affreightment"; "Average"; "Bills 
of Lading"; "Charter Parties": "Demur- 
rage"; "Shipping." 

A sleeping-car company, who furnishes a 
suitable car with proper connections and in 
readiness for a continuous passage, is not 
liable to a passenger therein for the failure 
of a connecting line to send forward the 
train, on account of a riot 159 
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An action for the loss of baggage of a 
married woman containing lier personal ef- 
fects is properly brought in her name 1142 

The carrier is liable for goods from the 
time they are shipped, although the bill of 
lading may be actually signed subsequent 
to the loss 724 

Delivery of goods upon the wharf is not 
a delivery to the consignee, unless he has 
authorized such a delivery, or there is proof 
of a well-defined and notorious custom to 
that effect 729 

Placing gQods in a public storehouse with- 
out notice to the consignee, when he is 
Itnown, does not release the liability of the 
ship for their safe-keeping and ultimate 
safe delivery 729 

Newspaper notice to consignees to pre- 
sent their permits within a certain time is 
not good, unless it is shown to have been 
brought home to them. 729 

Whore damages to goods are attributable 
partly to the fault of the carrier, and part- 
ly to the fault of tlie shipper, the loss will 
be equally divided, where it is impossible 
to ascertain for what proportion each is re- 
sponsible 724 

Where an extra freight is paid in con- 
sideration oj the goods being stored in a 
cabin stateroom, but the bill of lading was 
in the usual form, and the goods received 
damage by being stored in the hold, held, 

that the vessel was liable. ..." 1105 

A contract to settle for freight on coal 
on the 10th of the succeeding month by 
giving a note at 60 days is a waiver of the 
carrier's lien, and the contract cannot be 
rescinded, and a lien asserted, before the 
note is dishonored 64 

CHAMPERTY AUTD MAIN^TE- 
]S"AK"CE. 

An objection that a bill in equity is filed 
under a ehampertous agreement must be 
raised by answer, and not by motion to 
take the bill from the files 927 



CHARTER PARTIES. 

See, also, "Admiralty"; "Affreightment"; 
"Average"; "Bills of Lading"; "Demurrage"; 
"Shipping." 

, The cardinal elements of a charter party 
are a definite voyage to be performed and 
a definite compensation to be paid by the 
charterer 1039 

An agreement purporting to be a charter 
party, but not containing the essential ele- 
ments, where loose and informal, may be 
aided by parol evidence 1039 

An agreement to assign to one of the 
parties all the freight earned by a vessel up 
to certain specified sums, and one-half of 
all above them, is not a charter narty 1039 

The shipowner must use due diligence in 
dispatching the vessel and prosecuting the 
voyage to the port of lading, where the 
charter party is to commence, when the ves- 
sel is ready to receive cargo at the place of 
lading, and notice thereof is given the char- 
terer . . 1099 

The charterer is not relieved from his 
contract by delays caused by inevitable ac- 
cident or perils of the sea, if the vessel be 
tendered in a reasonable time 1099 

Under sueli contract there is no implied 
warranty or condition precedent that the 
vessel is seaworthy at the date of the char- 
ter - 1099 

Tonnage dnes are port charges within a 
stipulation requiring the charterers to pay 
all port charges at the ship's destination. . 524 
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Tonnage dues payable at Cape Haytien 
before a ship can take cargo from Mira- 
goane are to be considered as port charges 
at Cape Haytien, within the meaning of a 
charter party made by foreigners unac- 
quainted vrith the regulations of that port.. 524 

The rights of the parties under a charter 
party providing that the charterers were to 
pay all port charges are not affected by the 
fact that unknown to them the consignee 
had procured an exemption from tonnage 
dues 524 

Consignees making advances to the mas- 
ter, which by the charter are to be -free of 
commission, cannot have a commission by 
reason of making an advance before they 
are required to do so 318 

The master may refuse to carry forward 
the cargo received, where a full cargo is 
not furnished, only where the same is in- 
sufficient security for full freight, or is de- 
preciating so rapidly as in all probability to 
become insufficient, in which case he may 
discharge it, and then enforce his lien for 
freight and demurrage 1249 

The measure of damages where the char- 
terer abandons his contract is tie difference 
between the net freight for a full cargo and 
what would have been netted by any other 
reasonable cargo which by due diligence 
could have been obtained 1249 

A lien for freight and demurrage express- 
ly reserved by the charter parly attaches 
the moment cargo is put on board under a 
bill of lading made subject thereto.. ... ,.1249 



CHATTEL MORTGAGES. 

See, also, "Bankruptcy." 

A chattel mortgage covering property in 
New York and New .Jersey, and recorded 
in the latter state alone, will be held valid 
as to the New York property 781 

A mortgage on a stock of goods given to 
a retiring partner by the continuing partner, 
which contains no provision for applying 
the proceeds of sales to the debt, or for re- 
investing them to augment the trust fund, 
is void upon its face 591 

A mortgagee leaving the mortgagor in 
possession of personal property, as his 
agent, is chargeable, as against other cred- 
itors, with the amount sold by the mort- 
gagor, whether applied on the debt or not. - 538 



CliERK OF COURT. 

The clerk is entitled to a fee of two dollars 
for services in making up the calendar, and 
sending notice to the proctor that the cause 
is on the calendar, with its number 233 

The clerk is entitled to fees in admiralty 
cases for filing the record, making the dock- 
et and indexes, for order to cancel stipula- 
tions, taxing costs, receiving and disbursing 
money, entering order check, entries in ledg- 
er, and filing clerk's costs 233 



COIiUSIOW. 

See, also, "Admiralty": "Pleading in Admiral- 
ty"; "Practice in Admiralty." 

Nature of liability— Contiilmtive fault. 

Inevitable accident is never admitted as a 
defense unless it appear that neither vessel 
was in fault 1308 

A vessel which comes into the wind, for 
the purpose of shortening sail without first 
having made a careful survey to discover 
approaching vessels, is at fault .1094 
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A vessel whose crew was disabled by yel 
low fever held not in fault in failing to put 
back to port, or anchoring, where she took 
reasonable precautions to avoid collision. . . . 

Negligence by a vessel having the right of 
way in not seasonably discovering an ap- 
proaching vessel will not charge the former 
with fault, unless such negligence contribut- 
ed to the collision 1094 

Vessels moored, etc. 

A vessel in motion colliding witli a vessel 
at anchor in" a proper place, with sails furled, 
will be held solely liable. 1308 

Tugs and to-ws. 

A tug employed to tow in and land a ves- 
sel at a particular place is charged with the 
duty of directing tlie vessel towed, and man- 
aging the helm in making the^anding . . 

A tug is not liable for a collision by a ship 
in tow where her movements were directed 
by a licensed pilot employed by the ship. . . . 
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River and liarbor navigation. 

Where steamers using the same pier have 
a customary mode of making landings, held, 
that the vessel which had begun to make her 
landing as customary was entitled to com- 
plete it without embarrassment from the 
other 1140 

On the Mississippi, a descending steam- 
boat, by the uniform rule, runs down the 
bend in the strongest current and deepest 
water, and the ascending boat hugs the bar.. 228 

The Mississippi below the mouth of the 
Ohio is not. at any point or at any stage of 
water, a "narrow channel," within the 
meaning of supervising inspector's rule 3; 
the term only refers to the "chutes" run- 
ning behind the island 228 

When there is danger of collision between 
steamboats on the iMississippi, it is the duty 
of the descending boat to ring her bell and 
shut off steam, and of the ascending boat to 
do the maneuvering 228 

Lookouts, o£&cers, etc. 

A law which obliges vessels entering and 
leaving a harbor to receive a pilot or forfeit 
half pilotiige is not compiilsory, but optional; 
and hence a vessel navigated by such a pilot 
is liable for a collision caused by his negli- _ 
gence. (Reversing 494.) 497 

Particular instances of collision. 

Between schooner and bark at the month 
of Chesapeake Bay. coming together on con- 
verging courses, where the former was Jield 
solely in fault , 1318 

Procedure. 

A claim for damages for collision held 
barred by a delay of over six years where 
the vessel was for more than a year after 
the collision within the district in which the 
owner has continuously resided 663 

An averment in the libel of the particular 
courses of the vessels is to be taken as true, 
where the answer, in general terms, avers 
that the vessel libeled was not in such a po- 
sition as required her to avoid the other . . . 1094 

Evidence which does not pertain to the ex 
press allegations in the pleadings is inadmis- 
sible lOlM 

Declarations of witnesses as to distance 
in the nighttime are not of much weight. . 228 

Xtule of damages. 

The damages for detention of a vessel 
while undergoing repairs are determined by 
the market value of her hire, and not by 
what she was earning per day at the time of 
the injury, not being under hire or charter. . 809 



Compositions. 

See "Bankruptcy." 



CONFLICT OF liAWS. 
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The law which accompanies and governs 
a conti-act relates only to rights and obliga- 
tions, not to the remedy 426 

A contract made in Pennsylvania, and 
sued on in Indiana, cannot be governed by 
the Pennsylvania law in respect to the rem- 
edy 420 

The insolvent act of Massachus tts of 1*^38 
does not dissolve an attachment in the courts 
of the United States under the antecedent 
state laws adopted by congress 1007, 1008 



CON-STITUTIOWAX. LAW. 

T^he power of congress to regulate com- 
merce among the several states is not per 
se, without any exercise thereof by congress, 
an absolute inhibition of state legislation, 
which may affect such commerce 120 

A state legislature may, in the absence of 
any restraint by congressional legislation, au- 
thorize tlie erection of a bridge over the 
state's navigable waters 120 

The navigation between different ports on 
a public river within tlie same state is within 
the power to regulate commerce among the 
states 110 

The power of congress to regulate com- 
merce is paramount to the power of a state 
to authorize the building of a bridge across 
a public river navigable from tlie sea 116 

The construction of a bridge across the 
Hudson at Albany, in accordance with Act 
N. Y. April 9, 1856, cannot be enjoined by 
a federal court, unless the act is repugnant 
to the constitution of the United States, or 
unless the bridge, when erected, would 
abridge complainant's rights of navigation . . 120 

A federal court should not enjoin the con- 
struction of a bridge authorized by a state 
legislature, unless the serious character of 
the injury has been first clearly established 
by a trial a<- law 120- 

The power of deciding between conflicting 
interests of river navigation and of trans- 
portation across navigable rivers by perma- 
nent structures is a legislative, and not a ju- 
dicial, power 120 

A government license to a vessel to carry 
on a coasting trade does not exempt the own- 
ers from liability to pay a license, under the 
municipal regulations of a town within the 
limits of which tlie vessel is moored for the 
purpose of giving theatrical exhibitions on 
board 852 

The power of congress to establish uniform 
bankruptej' laws is not limited to acts sim- 
ilar in scope to those in force in England at 
the adoption of the constitution, but is plen- 
ary over the subject of bankruptcy 135 

Under tlie bankruptcy clause, any and all , 
uniform legislation tending to promote the 
distribution of an insolvent's estate among 
his creditors, and his discharge from their 
demands, is within the power of congress. . 135 

The act of March 3. 1873, amending the 
bankrupt law. in relation to exempt prop- 
erty, IS uniform and constitutional 399, 413 

A statute forbidding attorneys to practice 
in the federal courts except on taking an 
oath that they have never borne arms 
against the United States, etc., is unconsti- 
tutional 16 

A statute allowing tenants the value of im- 
provements, etc., on recoveries against tbem 
(Act N. H. .Tune 19, 1805), is unconstitu- 
tional so far as it applies to past improve- 
ments 756 

The income tax laid by the act of July 
14, 1870, is not a "direct tax," within the 
meaning of the constitution, and the act is 
vand though it imposes the tax by the rule 
of uniformity 36S 

Marriage is not a contract within the pro- 
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vision relating to the impairment of obliga- 
tions of contracts • .1107 



CONSXJIiS, 

The consalar court is a court of limited 
jurisdiction, and all the jurisdictional facts 
must be alleged in a libel or petition 871 

Contempt. 

See "Injunction"; "Patents"; "Witness." 



COimNTJAIfCE. 

It is good ground for continuance that the 
leading counsel is sick, and the counsel in 
attendance is not prepared to go on with the 

trial 54 

A continuance will not be granted where 
the material witness is in tlie employ of de- 
^ fendant, and within 35 miles, where defend- 
" ant had 35 days t6 procure his attendance. .1197 

An affidavit for continuance for absence of 
a witness cannot be explained by extrinsic 
matters 454 



C03SrTEACTS. 

See, also, "Assumpsit"; "Sale"; "Vendor and 
Purchaser." 

There is no obligation where the accept- 
ance of an offer is not according to its terms.. 731 

A mere moral obligation is not sufficient 
to support an express promise 750 

In a case of a doubt as to the extent of a 
grant, the conclusion should be against the 
grantor, who is chargeable with ouscurity in 
the language of the contract 652 

Subsequent acts of the parties tending to 
show tht' construction put upon the contracr 
by them may be considered where the mean- 
ing is doubtful 1116 

Parol evidence of the object and intention • 
of a party in entering into a contract, and of 
the circumstances inducing it. is not admis- 
sible where the written contract is not am- 
biguous 1166 

Where a party positively refuses to per- 
form according to the contract, a demand 
and readiness to perform by the other party, 
need not bp shown. "yO 

Acquiescence by one party to a contract in 
the delay of the other in fulfilling it pre- 
vents the court from relieving the former 
from the consequences of the delay 349 

No action will lie upon a charter party 
or conti-Jict of affreightment procured by the 
false ropiesentations of libelant 700 



CONVIOTS. 

The hiring of 400 convicts, under four sep- 
arate contracts, for 100 each, is not a viola- 
tion of a law prohibiting the hiring of over 
100 convicts in any one contract 833 

A loss and damage caused by the failure 
of the state to perform its stipulation to keep 
the convicts under good discipline, and at 
diligent and faithful labor, may be deduct- 
ed from the contract price 833 



COPYRIGHT. 

A motion for a provisional injunction for 
alleged infringement of a copyright of a 
map will be disposed of on the moving pa- 
pers and answering affidavits, without a ref- 
erence to a master '. 579 



COBPOEATIOJSrS. 

See, also, "Banks and Banking"; "Counties"; 

"Insurance"; "Marine Insurance"; "Munici- 
pal Ck)rporations"; "Railroad Companies''; 

"Receivers"; ''Religious Societies." 

pago 

Au obligation given by an officer signing " 
his own name with his official designation 
mnj be shown by parol to be the obligation 
of the corporation 824 

The acts of directors in the transaction of 
the corporate business bind the corporate * 
body, and not themselves personally, unless 
they exceed the limit and scope of the pow- 
ers granted to the corporation 627 

The decree of a court of equity transfer- 
ring stock held in the name of a trustee to 
his successor Jield a full protection to the 
corporation against a claim of an innocent 
purchaser after the decree and the assign- 
ment thereunder 960 

When the directors fraudulently and by 
collusion refuse to institute a suit in the ease 
of an injury to the corporate property, or 
when they are the wrongdoers, a stockhold- 
er may maintain a bill in equity 627 

A foreign corporation may maintain a real 
action in our courts 7,5,6, 

A corporation not created by the law of a " ' 
state, but having a license to transact busi- 
ness therein, Jield not an inhabitant of, nor 
found mthin, snch state, so as to give the 
federal court therein jurisdiction 816 

The federal circuit court cannot acquire 
jurisdiction of the person of a defendant cor- 
poration of another state by resort to a state 
statute, _ licensing the corporation on condi- 
ion of its submission to be sued in such 
state 816 

COSTS. 

Costs refused defendant in a bill for in- 
fringement on its dismissal, as he received 
benefit from the settlement of the question.. 703 

Where the opposite parties in an admiral- 
ty suit each prevail on one of tiie two is- 
sues involved, each is entitled to taxation 
of costs of the issue decided in his favor, 
and the two bills of costs should be set 
off against each other, and any balance paid 170 

Where two separate suits in admiralty "' 
by seamen were filed and process issued, 
and afterwards a number of otiier suits 
were consolidated therewith, held, that the 
costs of the first two suits to the date of 
consolidation should be taxed separately, 
but that a single bill of costs only, could 
be allowed to either party after the consol- 
idation 170 

The expense of printing testimony for 
the convenience of th(^ fourt cannot be 
taxed as cost? against the losing party 899 

Travel fees of witnesses residing either 
within or beyond the reach of a subpoena, 
who voluntarily attend the trial at the re- 
quest of the prevailing party, cannot be 
taxed 899 

Where, for the mutual convenience of the 
parties, it is agreed to take testimony at a 
certain place, reasonable compensation will 
be allowed for the traveling expenses of 
witnesses attending from without the juris- 
diction, and the amount allowed by the 
fee bill was adopted as the proper measure. 899 

A court of chancery may include in its 
decree expenses incurred in obtaining nec- 
essary testimony other than such items as 
are mentioned in the fee bill of 1853 899 

COURTS. 

See, also, "Admiralty"; "Bankruptcy"; "Clerk 
of Courlf'; "Equity"; "Judges"; "Justices 
of the Peace"; "Maritime Liens"; "Removal 
of Causes." 
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In general. Page 

The comminglinfr of law and equity in 
one proceeding, allowed in the courts of 
Georgia, is unknown in the federal courts 
held in that state. These sit distinctly as 

courts of law or as courts of equity 48 

"Where the marshal had refused lo permit 
the bail to seize his principal in court, held, 
that the court would not interfere to au- 
thorize such seizure 478 

Gompa,rative authority of federal and state 
coiurts; Process. 

The judiciary act of 17S9, giving exclu- 
sive original cognizance to the district 
courts in cases of penalties incurred under 
the federal laws, is pro tanto repealed by 
Act Aug. 2, 1813, giving the state courts 
jurisdiction in certain eases 1188 

In all cases where the state courts had 
jurisdiction originally over the subject-mat- 
ter, they will retain a concurrent jurisdic- 
tion with the federal courts until congress, 
by express provision, revokes and extin- 
guishes the same 1188 

The jurisdiction of the state courts over 
federal causes is confined to civil actions, 
for civil demands, or to enforce penal stat- 
utes, and does not extend to offenses 
against the United States 1188 

Actions for penalties, being founded up- 
on the implied contract which every person 
enters into with the state to observe its 
laws, are civil actions, both in form and 
substance 1188 

In suits for penalties incurred under Act 
Aug. 2, 1813, giving a moiety to the Unit- 
ed States, and the other moiety to the col- 
lector or informer, the state courts have 
jurisdiction 1188 

In cases of concurrent jurisdiction, the 
court first acquiring jurisdiction retains it, 
and cannot be interfered with by the otlier. 105 

Federal oonrts — Jurisdiction in. general. 

The jurisdicton of the supreme court is 
pointed out by the constitution; but the dis- 
tribution of the powers of the inferior 
courts is regulated and governed by acts 
of congress 575 

The federal courts have jurisdiction in 
actions by and against the Union Pacific 
Railroad Company whenever they would 
have jurisdiction of the same class of ac- 
tion between other parties (12 Stat. 489, § 
1) 694 

— Gronnds of jnrisdiction. 

Federal courts have no jurisdiction when 
neither of the parties is a citizen of the 
state where the action is brought 57 

A federal court has no jurisdiction where 
the maker and indorser of a note, at the 
time of the assignment, both resided in the 
state where the note is sued on. It is im- 
material that the indorser was an accom- 
modation indorser 48, 366 

Where a conveyance . of land appears to 
be only colorable with a view to give juris- 
diction, the writ will be dismissed on mo- 
tion or on a plea 1098 

Where it appears that both parties have 
an option to rescind within a stipulated 
time, and that the suit is prosecuted under 
the direction and at the expense of the 
grantor, the conveyance will be held to be 
colorable only 1098 

The fact that land lying in a state, of 
whidi the fee is in the United States, is set 
apart as an Indian reservation, is not 
enough to give the federal courts jurisdic- 
tion over a murder committed on the reser- 
vation 324 

-^— Circuit courts, 

A federal circuit court has no jurisdic- 
tion over a defendant served with process 
while temporarily in a district in which 
he does not reside 693 



Pago 
The circuit courts have no supervising 
power over the district courts except as • 

given by statute 575 

The circuit courts cannot issue mandamus 
after the practice of the king's bench, but 
only where it is necessary to the exercise 

of their jurisdiction 575 

The court has jurisdiction, on the ground 
of the subject-matter, of a suit by a licensee 
or grantee having an exclusive right to 
make and vend the invention against the 
patentee for an alleged infringement 1049 

— — District courts. 

The jurisdiction of the district courts ex- 
tends to a marine league from the coasts or 
shores extending to low-water mark. 
Shoals covered with water are not a part 
of the coast or shore 805 

^— Administration of state lavrs. 

State laws are applicable as rules of deci- 
sion in trials at common jaw only where it 
is not otherwise provided by federal enact- 
ment. (Rev. St. § 721.) .1074 

The federal courts follow the decisions of 
the siate tribunals in all questions depend- 
ent upon the local laws 1(M)8 

On questions relating to real estate, the 
fedtral courts will uniformly follow the lat- 
est decision of the state courts 568, 662 

— — Procedure. 

Paintiff in attachment in a federal court 
must furnish security in the same manner 
and amount, and with sureties of the same 
qualifications, as if he were proceeding in a 
state court 220 

Iiocal courts. 

In an action of debt on a sealed note in 
the circuit court of the District of Colum- 
bia, if the verdict be reduced below .^20 
bv payments proved at the trial, judgment 
of non pros, must be entered 632 



COVENANTS. 

The statute of 4 & 5 Anne, c. 16, re- 
specting collateral warranty, etc., has been 
adopted in Rhode Island 238 

CEIMINAIi LAW. 

See, also, "Arrest"; "Bail"; "Convicts"'; "Ex- 
tradition"; "Habeas Corpus"; "Indictment 
and Information"; "Pardon"; "Witness." 

A warrint of commitment must state 
probable cause, and must be under seal, 
supported by oath, and must limit the term 
of imprisonment 1010 

A verdict asrainst the law, if in favor of 
defendant, is as conclusive and effectual as 
if it were according to law 1322 



CUSTOMS DUTIES. 

Customs la-v7S. 

The collection law is adapted to a regular 
and usual course of business, and extraordi- 
nary cases, where compliance with its letter 
is impracticable, do not come within -its 
meaning 253 

One going to a foreign country to buy 
clothing is not entitled to free entry there- 
of, though he wears the same in returning 
home 154 

iRates of duty. 

The discriminating duty of 10 per cent, 
under Act Aug. 30, 1832, § 11, was not 
abolished by Act July 30, 1846 1041 

Under the joint resolution of April 29, 
1864. and Act June 20, 1864, § 20, the duty 
payable on a consumption entry of teas 
made April 29, 1864, was 30 cents a pound. 523 
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Act June 30, 18G4. § 20. had no retroac- 
tive effect ....-.,.. 523 

Fancy boxes, of common wood, veneered 
with rosewood or ebony, and known to the 
trade as rosewood and ebony boxes, and as 
fancy boxes and furnished boxes, were du- 
tiable under the act of 1846, as "manufac- 
tures of ebony, rosewood," etc 115 

Invoice: £ut]?y: Appraisal. 

; At a port where there are no appraisers, a 
'deputy collector may examine goods en- 
.tered for warehousing to ascertain their 

' dutiable value, as well as the collector 989 

Where goods are enterea and warehoused 

at one port, intended for reshipment and re- 

■ warehousing at another port, the entry is 

"to be completed at the former port, and the 

collector of the second port has no power 

to make a reappraisement 989 

In such case the collector of the first port 
; cannot make an addition to the invoice 
value upon mere hearsay" information, de- 
rived from the collector of the second port.. 989 

Under Act March 3, 1863, goods import- 
.ed by the manufacturers thereof must be 
invoiced at their actual market value at the 
time and place of manufacture. "Actual 
market value" is the price at which the 
manufacturer holds his goods for sale in 

ordinary course of trade 247 

The law presumes that there was. at the 
time and place of manufactxire of imported 
goods, an actual market value, and no evi- 
dence is admissible to prove the contrary. . 247 

A series of sales or .a single sale, or of- 
fers to sell m the usual course of trade, are 
among the best evidences of market value. . 247 

In the absence of proof of sales or of- 
fers to sell, market value may be ascertain- 
ed by cost of raw material at the time and 
place of manufacture, with the cost of man- 
ufacture and a manufacturer's profit 247 

Under Act March 1, 1823, § 4, where 
cloth was purchased abroad through an 
agent who there had it dyed and made up, 
hcM, that the same shoiild have been in- 
voiced according to fair market value, and 
that an invoice at cost, including the dye- 
ing and making up and the agent's commis- 
sion, was ground of forfeiture 226 

Payment: Protest. 

, A protest against paying 25 per cent, duty 
on thread lace because the article is pro- 
vided for under a certain schedule at a duty 
of 20 per cent, is a sufficient protest. .... .1198 

The clause inserted in a protest, "I mean 
this protest to apply to all like exactions 
.heretofore paid, and to all future, and shall 
claim a return thereof," held good as to 
future importations 119S 

Bonding: Warehousing:. 

Under Act June 30, 1SG4, all teas in 
warehouse on July 1, 1804. were dutiable 
at 25 cents a pound, when afterwards with- 
drawn for consumption 523 

Violation of lavr: Porfeiture. 

A forfeiture is imposed only for fraud, 
misconduct, or negligence of the owner. 
He is not to suffer for the fraud, miscon- 
duct, or negligence of the revenue officers 
alone 253 

The duty of delivering a manifest of im- 
ported merchandise devolves upon him who 
has charge of it, whether he be the master 
or not. (Act March 2, 1821.) 1235 

It is not essential that such person 
should be actually on board the vessel 
when it enters the waters of the United 
States 1235 

Any intentional undervaluation is cause 
of forfeiture, and intentional undervalua- 
tion of one item of an invoice authorizes 
forfeiture of the whole 247 

Spirits, wines, and teas are not forfeit- 
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able under Act 1799, § 43, unless the cer- 
tificates and marks are both wanting. . . . 253 

''Possession of any person," as used in 
this section, means the jrossession of the 
purchaser, to whoni the certificates are re- 
quired to be delivered, and not the posses- 
sion of a wrongdoer 253 

The marks and certificates being evi- 
dence only of a lawful importation, the 
want of them affords no presumption of the 
nonpayment of duties. 253 

An importer's general bond for duties on 
teas, under Act 1799, § 62, is a securing of 
the duties, within the meaning of seclion 
43 253 

A decision by the court that probable 
cause for seizure of goods imported by 
tlie manufacturer has been shown puts the 
burden on the clain-tant to show that the in- 
voice states the actual market value. .... 347 

DAMAGES. 

See, also, "Contracts"; "Collision"; "Patents." 

The owner of an oil lighter is not liable 
for injiu-y to craft lying alongside, where, 
in the absence of a watchm.an, a thief 
broke into a locker, and an explosion was 
caused from gas which hod escaped into the 
locker from the tank, ignited by a match 
in the hands of the thief 709 

The measure of damages for breach of a 
contract to deliver goods free on board at 
Boston, and procure freight to Antwerp, is 
the difference between the contract price 
and the market value in Boston at tie time 
of the breach .... 105 

Expenses and counsel fees are not to be 
included in the verdict as actual damages 174 

DEED. 

See, also, "Covenants"; "Grant"; "Vendor' 
and Purchaser." 

A deed absolute on its face may be shown 
by parol proof to be in fact a mortgage. 973 

Registration of a deed of lands lying in 
several counties is sufficient if made in ei- 
ther county 161 

A deed acknowledged before the mayor 
of Cindnnati, Ohio, who has tlie same pow- 
ers as a justice of the peace "in civil and 
criminal cases," is good under the state de- 
cisions, which will be followed by the fed- 
eral courts , 51 

If the acknowledgment be substantially 
defective, the record is not notice. ..:.... 51 

Parol proof that a justice acted as such 
in taking an acknowledgment is admissi- 
ble when the fact is not stated in the certif- 
icate 51 

Actual notice of a prior deed may be 
proved 51 

DEMURBAGE. 

A provision in a charter party for "dis- 
patch for discharging" at Havanna is not 
controlled by the customs and rules of that 
port, and the consignees are bound to take 
the cargo as rapidly as the vessel can de- 
liver it. (Affirming 318.) 321 

It being the rule at that port to deliver 
only at the mole, the consignees were re- 
sponsible under the provision "for dispatch 
in discharging" for delay arising from the 
crowded condition of the mole. (Affirming 
318.) 321 

A vessel entitled to "dispatch for dischar- 
ging" held entitled to demurrage for delay 
arising from its being Passion Week, and 
the crowded state of the mole, from cus- 
tom's regulation, and from being required 
to deliver over her bows...., 318 
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Where a vessel is entitled to "dispatch 
for diseliarginsr." the time allowed is meas- 
ured by her capacity to deliver 318 

A vessel held not entitled to demurrage 
for time spent in port after discharge, 
pending a dispute over tlemurrage und er- 
rors- in her account. 318 

Where the charterer abandons his con- 
tract, demurrage is due the ship from the 
expiration of the lay days, until she could, 
with reasonable diligence, have procured 
other employment 1249 

The freighter is liable for any unneces- 
sary detention in loading or unloading, al- 
though no express contract is made on the 
subject, damages for which may be recov 
ered under the name of demurrage 970 

The vessel owner, having abandoned his 
lien on the cargo for demurrage, cannot 
maintain an action for damages against the 
shippers, who were merely agents 1031 

Upon what principles demurrage for the 
unnecessary detention of a vessel while un- 
loading should be computed 970 

DEPOSITION". 

A "justice" of a county court is, within 
Act Sept. 24, 17S9, a "judge" of such 
■court, and competent to take testimony , , . 700 

The certificate of the magistrate to the 
deposition (Act Sept. 24, 1789) is compe- 
tent evidence to prove compliance with the 
statute in taking and certifying it .^. . 700 

A magistrate acting under 3 Stat. 350, 
need not certify that the opposite party had 
no attorney within 100 miles of the place of 
caption, in order to excuse a want of notice. 488 

A deposition from the caption of which 
the name of one of the defendants is omit- 
ted cannot be read in evidence 488 

Descent and Distribution. 

See "Parent and Child.*' 



Domicile. 

*rize"; "Rem( 

DOWER. 



See "Courts"; "Prize"; "Removal of Causes"; 
"War." 



Construction of 1 Rev. Code Va. c. 107, 
§ 10, declaring that if a wife willingly leave 
her husband, and go away and continue 
with the adulterer, she shall forfeit dower, 



etc. 
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It will be considered a voluntary separa- 
tion within 1 Rev. Code Ya. c. 107, § 10, 
where the wife refuses to accompany her 
husband at his request, on the grounds of 
her parents' objection, and because of re- 
ports that he was married to another 122G 

The English statute making adulterous 
elopement of the wife a bar to dower (lb 
Edw. I. e, 34) is not in force in Iowa, be- 
ing inconsistent with the state legislation. 704 

EJECTJVIENT. 

See, also, "Adverse Possession"; "Real Prop- 
erty." 

In Oregon the defendant must set up in 
his answer the title relied upon to defeat 
the action 1084 

Tenants who enter under other tenants, 
on whom notice has been served, will be 
subject to the judgment (>86 

Where a tenant has been improperly turn- 
ed out of possession on a judgment in eject- 
ment, a writ of restitution is the proper 
mode of redress v 68G 

The judgment in ejectment does not sus- 



Pas« 
pend the operation of the statute of lim- 
itations 686 

EMBARGO AISD NO^NTER- 
COURSE. 

A registered vessel is within the prohibi- 
tions of Act Jan. 9, 1808, § 3, which was • 
not repealed by Act- March 1, 1809, § 19, 
or Act June 28, 1809, § 2 23 

Return cargo was not affected with for- 
feiture under Act Jan. 9, 1808, § 3 23 

Where the claimants set up a special de- 
fense against a forfeiture under the non- 
intercourse laws, the onus probandi lies on 
them 23 

EQUITY. 

See, also, "Courts"; "Injunction"; "Pleading iu 
Equity"; "Practice in Equity." 

A mistake which is nothing more than a 
misconception of the law is no ground for 
equitable relief 186 

Equity has no jurisdiction where the bill, 
in substance and effect, is nothing more 
than a claim for damages for breach of 
contract 484 

If a person most benefited by a sale of 
land make false statements as to material 
matters relating to value, and which, from 
being more within his private knowledge or 
from other circumstances, were clearly re- 
lied on by the purchaser, the sale is void, 
whether the seller believe them to be true 

or not 432 

i A bill charging falsehood and fraud in a 
i sale, and alleging exaggeration of tlie quan- 
tity of timber on the land, may contain 
enough to justify rescission for gross mis- 
take in quantity, without setting up the 
latter as a specific and separate cause; but 
it is better to plead such cause independ- 
ently 432 

Rescission of a sale is not precluded be- 
cause the purchaser had an opportunity to 
examine the land, and one of his friends 
did examine it, if false representations of 
the vendor were relied on as to details, and 
others hired by him united in statements 
and acts likely to mislead the examiner. . . . 432 

It is no objection to a rescission that an- 
other remedy or a guaranty may exist 
against the person principally benefited by 
the sale, after he has become insolvent, but 
not against the other parties; especially in 
case of fraud 432 

In a suit for rescission, the person most 
benefited by the sale is to be suspected of 
fraud, if a fraud were actually committed . 432 

Where a daughter, immediately before 
marriage, conveyed land to her father, upon 
his advice, in the belief that she would be 
benefited thereby, and would receive the 
title on his decease, but his wUl proved in- 
effectual to transfer it, Jield, that equity 
would direct a conveyance to her 341 

A delay of two years after completion of 
an alleged fraudulent sale of land, and of 
one year after discovery of the fraud, hdd 
no bar to a suit for rescission 432 

Where a bill is dismissed for want of eq- 
uity, jurisdiction will not be retained to 
settle priorities or equities as between the 
defendants 589 

ESCAPE. 

It is not an escape in a jailer to allow 
prisoners confined for debt the liberty of all 
the apartments within the jail walls 1210 

It is an escape in a jailer to make a pris- 
oner a turnkey, and to trust him with the 
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keys of both inner and outer doors, at all 
times 1210 

The sheriff is accountable for an escaije 
of the pailer where he is committed to his 
own jail, and no new keeper is appointed. .1210 

The Khode Island statutes giving the 
liberty of the limits to prisoners, on giving 
bonds not to escape, etc., have not altered 
the common law 1210 

In an action for an escape, the sheriff 
■cannot take advantage of an irregularitj' 
in the process which does not render it void 849 

The injury received by plaintiff on an 
escape of defendant on final process is 
measured by the amount of property pos 
sessed by defendant, not exceeding the sum 
named in the declaration 849 

"Where defendant is wholly without prop- 
erty, the sheriff is liable only to nominal 
damages S49 



ESTOPPEL. 

"Where the vendor of mill property led the 
vendee to believe that certain machinery 
was on the premises, and induced him to 
contract with such understanding, he is 
estopped to claim that it did not pass by 
the deed 650 



EVIDENCE. 

See, also, "Appeal"; "Deposition"; "Trial"; 
"AVitness." 

Judicial notice. 

Federal courts will take judicial notice 
of the public acts of the states within whicli 
they sit G82 

Fresniuptioiis : 3iu'deiL of proof. 

The presumption that one intends the nec- 
•essary, natural, or legal consequences of 
his deliberate act may be either conclusive 
■or disputable, depending on the nature of 
the act and intent. When, by law, the con- 
sequences must necessarily follow, the pre- 
sumption is ordinarily conclusive S85 

Declarations and admissions. 

Evidence of an acknowledgment by de- 
fendant of the note sued on held inadmis- 
sible, where there was a subscribing wit- 
ness, and his testimony was not produced . . 47S 

Evidence of confessions, especially wliere 
it goes to the whole merits, is open to 
much objection 465 

Documentary. 

Records certified under the seals of state 
courts are admitted without other authen- 
tication in the circuit court of the District 
of Columbia, under an agreement of the 
"bar 367 

A promissory note, with interest, cannot 
be treated as a mere memorandum of an 
advance for a purchase upon a copartner- 
ship account 465 

That defendant has called upon plaintiff 
to produce an account does not give plain- 
tiff a right to read it in evidence, after de- 
fendant has refused to introduce it 488 

Parol evidence. 

A clear and unambiguous written con- 
tract cannot be varied by parol evidence. . 566 

"Where the recitals tend to show interests 
of third persons in the contract, evidence 
is admissible to show that such persons 
are principals, and the contract is admis- 
sible in evidence in an action between them 790 

In the absence of fraud, a contract be- 
tween the master and owners of a whaling 
ship cannot be varied by parol evidence. .. 343 

"Where an assignment or sale of the time 
•of service of a servant is in writing, parol 
-evidence of a promise that the time of serv- 
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ice was longer than the actual time is in- 
admissible 367 

The officer before whom a deed was ac- 
knowledged will be allowed to explain 
whether an amount received at the time 
the deed was executed was a part of the 
consideration named therein 793 

'Weig;lit and sufficiency. 

An accomplice being a competent witness, 
it is not erroneous for the court to direct 
a jury to find a verdict upon his uncorrob- 
orated evidence, if they believe him. . .* . . .1235 

Testimony of a party relative to his own 
conduct and knowledge is the best evi- 
dence, and the withholding of it awakens 
suspicion in regard to evidence less ex- 
plicit and satisfactory 139 

A claimant in admiralty who is present 
in court, and does not deny facts within his 
knowledge which are sworn to by the wit- 
nesses, confesses their truth 139 

EXECUTION. 

See, also, "Attachment"; "Bankruptcy"; "Gar- 
nishment"; "Judgment"; "Judicial Sales." 

The clerk has no authority to issue an 
alias fi. fa. under the same order on which 
the first was issued 451 

A plaintiff has no right to countermand a 
fi. fa. after it has been executed 451 

A writ of fi. fa. duly levied is a discharge 
of the debt, unless, by actual sale of -the 
property, the value should appear to be 
insufficient to discharge the debt. "Until 
then no new execution can issue. 451 

A fi. fa. issued by order of the president 
of the Bank of Columbia, under section 14 
of its charter, bound the lands and goods 
of the debtor from the time of its delivery 
to the marshal, if it bound them at all. . . 451 

EXEOUTOHS JLND ADMINIS- 
TEATOES. 

The administrator d. b. n., and not the 
distributees of the estate, is the personal 
representative of the deceased 456 

Setting aside an administrator's sale as 
fraudulent, and charging him with the ap- 
praised value of the goods, does not vest 
title in him in his own right 456 

Exemptions. 

See "Bankruptcy"; "Homestead." 

EXTRADITION. 

State governors, in issuing warrants for 
the arrest and surrender of an alleged 
fugitive, act under the authority of the 
United States laws, although the state may 
have legislated on the subject,". . , 373 

A state executive has no authority to 
cause the arrest and surrender of a citizen, 
unless it appears that the alleged crime 
was committed in the state making the de-. 
mand 373 

If the affidavit on which the requisition and 
warrant are founded do not distinctly show 
that the prisoner committed any crime in 
the state making the requisition, or that he 
fled therefrom, he must be discharged 373 

FALSE IMPEISONMENT. 

See, also, "Malicious Prosecution." 

An action for false imprisonment is an ac- 
tion of trespass, whether the imprisonment 
be charged under color of process or not. ..1073 
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Matters of aggravation may be proved 
without being stated in the declaration. .. .1073 

FIXTXJItES. 

Franklin stoves fixed in the usual man- 
ner, with bricks and mortar, pass to the 
vendee of the house 560 

FORFBITUKE. 

See, also, "Customs Duties"; "Internal Rev- 
enue"; "Shipping." 

A libel in rem for a forfeiture under the 
customs laws must allege that the proper- 
ty has been seized by the collector. A plea 
of no forfeiture puts that allegation in is- 
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sue , 

Correspondence between the collector, 
secretary of the treasury, and district at- 
torney, and directions to the latter to file 
a libel, while the vessel is lying within the 
collector's district, do not constitute a seizure 
by him which will support a libel 144 

Strong presumptive circumstances of 
fraud will outweigh positive testimony 
against it 23 

I'BAUDS, STAa?UTE OF. 

A parol agreement to become copartners 
in the business of purchasing and selling 
lands and lumber is a parol contract re- 
specting an interest in lands, and therefore 
void under the statute - - 465 

No memorandum of the sale of lands is 
sufficient unless it state the price and mate- 
rial terms of the contract 421 

An administrator acting as auctioneer 
at his own sale of land to pay debts is not 
an agent of the purchaser, so as to make 
his memorandum of the sale valid under 
the Rhode Island statute 421 

ANGES. 

See, also, "Bankruptcy." 

A deed of personal property, to become 
void if the grantor on demand pay a cer- 
tain sum to the grantee, is invalid as to 
creditors, unless accompanied by change of 
possession. This, although the deed be ac- 
knowledged and recorded under the statute. 
(Act Md. 1729, c. 8, §§ 5, 6.) 574 

A blanket mortgage given by a banker to 
a firm of which he was a member, to se- 
cure present and future advances, held 
void as a fraud upon creditors, where he 
was insolvent at the time, with their knowl- 
edge, and its existence was coneealeS until 
he was on the brink of failure, and credit 
was obtained upon false representations as 
to his financial ability. 1284 

Where the possession of property does nox 
accompany and follow the deed as provided 
by its terms, it is fraudulent and void as to 
creditors 645 

Sufficiency of evidence to sustain bill to 
set aside judgment on a note as collusive 
and without consideration 770 

aAHKlSHMENT. 

See, also, "Attachment"; "Execution." 

It is the right and duty of a garnishee in 
admiralty to put in an answer, which libel- 
ant has no right to contest 6 

On the default of a garnishee in admiral- 
ty, execution does not go against him person- 



Page- 
ally in the first instance, but only against 
the credits or effects of the principal in 
his hands ^ 

On the default of a garnishee in admiral- 
ty, the libelant may have compulsory pro- 
cess to obtain an answer. But if he needs 
no disclosure, and can show by affidavits 
that the garnishee has effects or credits in 
his hands, execution may issue against 
them without requiring an answer 6 

After execution against effects or credits 
in the hands of a garnishee in admiralty, 
and a refusal by him to pay, he cannot 
then discharge himself by putting in an an- 
swer 

After default by the garnishee the court 
has a discretion to allow him to answer up- 
on terms 
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GRANT. 

See, also, "Public Lands." 

Under Act Pa. 1785, every survey made, 
and to be returned upon warrant, must be 
made by actually going upon the ground 
and marking the lines • • 568 

The marks on the ground really consti- 
tute the survey and determine the rights 
of the parties, the plot returned to the 
land office being only evidence of the sur- 

A "chambei" survey," if returned and ac- 
cepted, is voidable only; and a new sur- 
vey may be had on the same warrant, 
by order of resurvey 56S 

Warrants only authorize the survey of 
vacant lands. Whether lands are vacant 
the officers of survey do not determine; the _ 
applicant must judge for himself. ........ od8 

Surveys made and returned into the land 
office in blocks are to be located on the 
ground in blocks 568 

Notoriety will cure a defective descrip- 
tion in an entry, and, in case of conflicting 
rights, will be sufficient, if such notoriety 
was established before the date of the con- 
flicting entry 'i-'>° 

GUAHDIAIsr ANI> WARD. 

The domicile of the infant is always pre- 
sumed to be that of its mother 963- 

The place where its parents lived and died 
and its property remains is presumed to be 
the proper place for the appointment of a 
guardian 963 

Temporary absence from the county does 
not affect the jurisdiction of the court to 
appoint a guardian. 963 

The court of common pleas in Ohio have 
the power to appoint guardians, and also 
guardians ad litem 963 

The Rhode Island probate courts cannot 
appoint a guardian of a person on the ground 
that he is incapable of taking care of his 
estate, under the act of 1798, without no- 
tice to the party and an adjudication of the 
facts •.••••• 459' 

A guardian appointed before the infant 
arrives at 14 years of age continues until 
the infant arrives at full age 708- 

A guardian appointed in two jurisdictions, 
who has given separate bonds, is not bound 
to account in one jurisdiction for moneys 
received in the other 708 

A guardian may waive process, and enter 
his appearance for his wards 963^ 

HABEAS COBPUS. 

The federal courts have jurisdiction to 
discharge on habeas corpus a person wrong- 
fully arrested by direction of a state execu- 
tive for rendition to another state 373- 
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A return to a writ issued under the ju- 
diciary act of 1789, showing an imprison- 
ment under process legal and valid on its 
, face, precludes further inquiry. But where 
the writ is issued under Act March 2, 1833, 
the court may inquire whether the impris- 
onment is in fact for an act done or 
omitted under the authority of the United 
States 105 

A sherifE having a so-called "writ of ha- 
beas corpus" under the Ohio statute of 1856, 
and having knowledge that the prisoner is 
in custody of an officer of the United 
States under legal process, is under no obli- 
gation to attempt to serve the writ 105 

A state judge has no jurisdiction to issue 
habeas corpus for a prisoner in the lawful 
custody of an officer of the United States. . 105 

A marshal should obey a writ of habeas 
coi*pus issued by a state court in good faith 
to a state officer, requiring the marshal to 
bring before the state court a prisoner in 
his charge, with the cause of detention, as 
he does not thereby part with the custody 
of the prisoner 105 

A marshal having custody of a prisoner 
under authority of the United States is not 
bound to surrender him to a state officer 
having a writ issued under the Ohio statute 
of 185G 105 

HOMESTEAD. 

See, also, "Bankruptcy." 

Laws Va. 1869-70, p. 198, allowing a 
waiver of the homestead exemption given 
by the state constitution, Jield valid-. 785 

Property set apart as a homestead under 
the laws of Virginia cannot be alienated 
by a husband without joining his wife. 
(Code 1873, §§ 9, 11, 12.) 392 

HXrSBAim AITD -WXPE. 

Prior to February 14, 1859, in Ore5:on, 
the husband became seised of a freehold es- 
tate in all the lands in which his wife had 
a state of inheritance during the coverture, 
which could be taken on execution by his 
creditors 1107 

Const. Or. art. 18, § 10, concerning prop- 
erty of married women, does not operate 
retroactively, so as to affect rights already 
invested in the husband 1107 

What is the separate property of a wife 
under such provision. 1107 

As to the validity of gifts by the husband 
to the wife under Const. Or. art, 15, § 5. ..1107 

The right of the wife to a distributive 
share of her hUsband's personal estate is 
absolute, and she does not forfeit it by her 
conduct, however unworthy. (1 Rev, Code 
Va. c. 104, § 29.) 1226 

A wife having a separate estate in the 
hands of a trustee may bind the same for 
payment of her debts; and the court will 
appoint a receiver to collect the rents and 
profits 162 

A husband is not liable for goods deliv- 
ered to his wife on her credit after a sep- 
arate maintenance is allowed by him; but, 
from his express promise to pay, the jury 
may infer that the goods were delivered to 
her on his order 39 

A wife engaging in trade, not in accord- 
ance with the statute of the state, may avail 
herself of her coverture to defeat the debt 323 

TNBIOTMBIHT AIsTD IIO'OBMA- 
TION. 

Sufficiency of indictment under Act July 
T, 1838, c. 212. § 1, to restrain the circula- 
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tion of small notes and currency in the Dis- 
trict of Columbia .' 1322 

Infancy. 

See "Guardian and Ward." 

INJXmCTlON. 

See, also, "Equity"; "Patents." 

The right set up by a person as a citi- 
zen of the United States to navigate navi- 
gable waters, as an abstract right, is one 
which equity cannot protect from violation 939 

Equity will not interfere to prevent a 
threatened wrong unless the danger be im- 
minent, and the injury is irremediable in 
any otder form 939 

Where the joint interest of parties to a 
contract, in its subject-matter, has not yet 
commenced, the court will not enjoin acts 
of some of the parties, at the instance of 
others 349 

Violation of a lawful contract "may be en- 
joined, though it is of such a nature that 
specific performance cannot be enforced . . . 220 

Violation of an existing lawful contract 
may be enjoined, although it is terminable 
at the option of one of the parties alone, 
unless this makes the whole contract ineq- 
uitable 220 

One having ^ an exclusive license to sell 
patented machines, together with a contract 
by the corporation owning the patents to 
furnish him such macliines at a specified 
price, may enjoin such corporation from un- 
dertaking a voluntary dissolution, and from 
assigning the patents in trust for another 
association ■. 220 

If an injunction is broader than was in- 
dended by the order under which it was is- 
sued, defendant, on being served therewith, 
should take immediate measures to set it 
aside, and not wait until the hearing of a 
motion for attachment for violation thereof 71 

The fact that the chief engineer of a 
steamboat owned by a foreign corporation 
is a mere servant of the comoration, and 
subject to the master's orders, is no defense 
against an attachment for violating an in- 
junction, served upon him in a suit against 
the corporation, to which he was made a 
party 71 

Where an injunction restraining proceed- 
ings is served upon an attorney during the 
argument before the court, he will not be 
held guilty of a contempt in proceeding with 
the argtiment and handing up his papers, 
where he states to the court that he has 
been enjoined, and does nothing further 830 

A lease of a machine by defendant to one 
of the joint complainants or an assignee 
from him is not a violation of an injunc- 
tion obtained by complainants prohibiting 
defendant from using such machine 018 

rKTSOLVENOY. 

See, also "Bankruptcy"; "Conflict of Laws." 

A state insolvent law cannot discharge 
the obligation of any other contracte. made 
in the state than those which are made be- 
tween the citizens of that state 1008 

An attachment issued by the federal court 
under a state law adopted by congress in 
an pction on a contract made with a citizen 
of another state is not dissolved by defend- 
ant's taking advantage of a subsequent in- 
solvent law of the state 1008 

Validity and effect of an order appointing 
a trustee to take possession of an insol- 
vent's estate, made by a probate court pend- 
ing an assignment for the benefit of cred- 
itors 846 
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Right of imprisoned debtor in Massachu- 
setts to take the poor debtor's oath 722 

Au insolvent obtaining a warrant of dis- 
charge by fraud is not discharged. 316 

INSUILAJS'OB. 

See, also, "Marine Insurance." 

Under 2 Wag. St. Mo. p. 936, § 15, a 
policy payable to the wife of the insured is 
not void because the annual premium ex- 
<:eeds $300, but any excess recovered by 
her in an action thereon goes to the bus- 
band's estate 610 

"Blacksmith and carriage maker's stock, 
manufactured and in process of manufac- 
ture," embraces unmanufactured or raw 
stock 973 

Where the application stipulates that the 
answers are fair and true, and that it shall 
be the basis of the contract, anJ any untrue 
or fraudulent answers shall avoid the pol- 
icy, such answers are declarations and rep- 
resentations, and the burden is on the com- 
pany to show them false 19o 

The fact that insured was 14 years old 
ana at home at the time of the death of 
certain members of his family does not 
prove that he knew the cause of death. ... 195 

The insured is bound by untrue answers 
knowingly made, and the company may set 
them up in defense, though its agent had 
knowledge of their untruth from other 
sources ■ • 888 

A severe injury or a concussion of the 
brain from a fall on the head must be dis- 
closed under the question, "Have you ever _ 
had any serious * * * personal injury? (40 

The cxceotion in a policy insuring against 
injuries effected by "violent and accidental 
means" of certain causes named does not o 
broaden the policy so as to include injuries 
not effected through violent and accidental 
means °10 

A rupture effected by jumping from cars, 
or by running, where there was no ques- 
tion of peril and no stumbling, slipping, or 
falling, is not caused by "violent and acci- 
dental means" - - • • 810 

A condition that the policy shall be void if 
the insured die by his own act or band, 
whether sane or insane, is valid 740 

Defendant has the burden of showing that ■ 
deceased died by suieiae 740 

An assignment by a register in bankrupt- 
cy to an assignee under the bankrupt law 
is within the meaning of a clause in an in- 
surance policy declaring the same void, if 

assigned without the consent of the compa- 

ny. (Reversing 1091.) ...1093 

The insured is not obliged to state his 
loss in dollars and cents with arithmetical 
accuracy, but must disclose the whole truth 
as nearly as he can arrive at it by reason- 
able and honest effort 60 

Knowingly making up a false and exag- 
gerated statement of the amount and value 
of property destroyed by fire forfeits all 
claim to insurance • . 60 

The failure of the company to object to 
proofs of loss waives defects therein 973 

A mutual insurance company cannot, by 
plea in abatement, make the objection that, 
under its charter, suit can only be brought 
at the term of court succeeding the loss .... 424 

A provision in a mutual policy that suit 
shall only be brought at the term of court 
next succeeding the loss does not apply to 
one holding the policy as collateral security 424 

The defenses of arson and of fraudulent 
overvaluation must be made out by the in- 
surer by a satisfactory preponderance of 
evidence 00 

Acquittal of the insured on a criminal 
charge of arson, in connection with the 
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burning of his property, is of no weight in 

a civil suit on the policy 00 

In a suit on an open policy, the actual 
value must determine the amount of recov- 
ery 713 

INTBRBST. 

Rule as to calculation of interest in the 
case of partial payments 659 

There is no difference as to the applica- 
tion of the general rule for calculating in- 
terest to debts legally carrying interest and 
of those where interest is given in the name 
of damages 659 

Exchange should be calculated according 
to the rate prevailing at the time of trial. . 059 

INTEEasrAL HBVENUE. 

A brewery declared forfeited for fraudu- 
lent manufacture of ale 304 

The supervisor of internal revenue is enti- 
tled to examine the books and papers be- 
longing to banks, bankers, brokers, and 
banking associations, and is not bound to 
inform the owners of his purpose in making 
such examination. (Act July 20, 1868, § 
49.) 1077 

The statute giving such right is not un- 
constitutional, either as purporting to au- 
thorize an unreasonable seizure and search, 
or as compelling a party to testify against 
himself 1077 

Where a summons for the production of 
books has not been complied with, the dis- 
trict judge, upon application, may issue a 

writ of attachment 107 1 

Where a national bank refuses to pay tax- 
es assessed upon its income and protits (Act 
July 14, 1870, §g 15-17), a collector or his 
deputy, after notice and demand, may <1<^ ^^ 
strain therefor 1139 

Under the act of March 2. 1799. a cer- 
tificate of probable cause of seizure is no 
defense to an action by the claimant against 
the seizing officer, to recover the value of 
the property, where it has not been re-___ ^^ 
turned **-" 

Jail and Jailer. 

Principal anc 

JUDGE - 

A circuit judge who was a creditor of a 
bankrupt, and proved his claim, and there- 
after sold and assigned it, so as to have no 
further interest, held not disqualified from 
subsequently hearing a petition of review 
by a creditor, under section 2, Act 18b i.. 14:0 

JUDGMEISTT. 

VaHdity. 

Every presumption is in favor of the pro- 
ceedings of a court having a general ju- 
risdiction 963 

A decree rendered by a court of compe- 
tent jurisdiction cannot be collaterally ira- 
peached ;•••:: ^-^ 

A supersedeas judgment is absolutely void 
under Act Md. 1791, c. 67, unless acknowl- 
edged by the original defendant and two 
surGtios **•»*•♦••♦•-••*••"••••♦■"•••**"" ^^"-^-^ 

The record of a judgment will not be ex- 
cluded from evidence for a misnomer, where 
the party appeared by the wrong name, and 
made no objection thereto 13o6 

Itendiiion and entry. 

Judgment by motion, on notice, cannot be 
obtained on a bond given to secure rent upon 
an attachment, on a suggestion that the ten- 
ant is about to remove. 173 



See "Escape"; "Principal and Surety"; "Sher- 
iff." 
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Operation and effect— lien. Paga 

At common law, a judgment created no 
lien on real estate; but as the land was lia- 
ble to satisfy the judgment, under the ele^t, 
this created a lien 40 

The jurisdiction of the circuit court of the 
United States for the district of Indiana be- 
ing coextensive with the limits of the state, 
the lien of its judgments extends to all lands 
of the debtor in the state 40 

Act Ind. 1831, limiting judgments of the . 
state supreme court to the counties in which 
they shall be entered, being passed after the 
act of congress of 1828 adopting the execu- 
tion laws of the several states, can have no 
effect upon judgments of the federal courts 4Q 

Lands in Indiana may be sold 'mder a 
judgment of the federal circuit court notwith- 
standing a prior levy under a subsequent 
judgment of a state court. 40 

— — Res judicata. 

The criterion by which to decide whether 
two suits are for the same cause of action 
is whether the eiidence properly admissible 
in the one will support the other 1166 

No rights are affected by a recovery except 
those of the parties to the record, and those 
claiming through them, or purchasers pen- 
dente lite 753 

The principle of res judicata does not ap- 
ply where there is not an identity in the 
cause of action, or the character of the per- 
sons for or against whom the claim is made 691 

A suit upon a ground of relief abandoned 
in a prior suit is barred by the final deter- 
mination in such suit adversely to complain- 
ant 1113 

Where complainant is compelled to elect 
between two grounds of action, a final de- 
cree against him on the elected ground of ac- 
tion will not bar a second action upon the 
ground withdrawn 1116 

Where two lots are held under two distinct 
chains of title, a decree against one of such 
titles in a suit relating to one of the lots mil 
not estop the party from setting up the other 
title in a suit relating to the other lot 1131 

A party is not bound in an action relating 
to one lot to litigate his title to another and 
different lot, even though the title to both be 
the same .-IISI 

Where a tax sale is assumed to be valid, 
and the decision is only as to the estate con- 
veyed, the question of the validity of the tax 
sale is not res judicata as to a person not a 
party to the record 691 

Relief against: Opening: Vacating. 

A judgment void for want of jurisdiction 
may be vacated on motion after the expira- 
tion of the term 48 

A judgment entered under a power of at- 
torney, before the obligation became due, 
will not be set aside on motion 559 

Actions on judgments. 

Equity will not lend its aid to enforce a 
judgment at law obtained on a prize ticket 
in a lottery, drawn by mistake in a place 
not authorized by law 482 

Nil debet is not a. good plea to an action 
of debt in the District of Columbia on a 
judgment of a Kentucky court. But de- 
fendant may, by leave of court, withdraw 
it, and plead nul tiel record, upon terms 19 

A release of a judgment which has been 
subsequently revived by sci. fa, cannot be 
pleaded in an action brought on the revived 
judgment 739 

JTTDICyrATi SALES. 

A purchaser at a chancery sale of lands 
becomes a party to the suit, and is subject 
to the orders of the court 421 

A sale under the direction of a court of 
chancery is not final until a report is made 
to and confirmed by the court 421 



Page- 
The purchasers of property iinder a decree 
in admiralty take subject to the power of 
the court to vacate the sale, when such ac- 
tion is necessary to promote the ends of jus- 
tice 874 

A sale will be set aside for fraud of the 
purchaser, or of the oflicer who conducted 
it, or for fraudulent negligence or miscon- 
duct in any other person connected with it. . 874 

A sale in admiralty was set aside where 
there was a combination between the per- 
sons in possession of the vessel and libelant, 
and the price was grossly inadequate, and 
petitioner was allowed to intervene and de- 
fend S74 

JURY. 

When, by pleading or by special verdict 
or demurrer to evidence, the law is separated 
from the fact, the jury have no right to de- 
cide the law 1322 

If the verdict be below the jurisdiction of 
the court, the jurors are not entitled to their 
fees 299 

JUSTICES OF THE PEACE. 

On a jury trial, under the act of March 
1, 1823, extending the jurisdiction of justices 
of the peace, the justice is not bound to sign 
a bill of exceptions, as no writ of error or ap- 
peal lies in such case 478 

liANlDLOED AKTD TEWANT. 

Receipt by the lessor of rent from an un- 
dertenant of part of the premises is no evi- 
dence of consent to an .abandonment by the 
lessee for want of repairs 315 

A lessee cannot abandon for want of re- 
pairs if he has underlet part of the oremises 
for a term not yet expired 315 

liTBEIi AND SLANDER. 

A critical article, in which the words 
"swindler," "humbug," and "fraiid" are ap- 
plied to the author of a work of art, is libel- 
ous per se 934 

The words, "He is a lying, slanderous ras- 
cal," are libelous; and that plaintiff stated 
what was not true is no justification, unless 
plaintiff acted maliciously 739 

Honesty of motive is not a sufficient de- 
fense for the making of false specific charges 
against plaintiff by a public journal GS9 

The owner and editor of a journal are lia- 
ble for a libelous article published therein, 
whether they had personal knowledge of "Uie 
publication or not 934 

A plea or pleas in justification must be as 
broad as the libel, and answer every material 
part of the declaration. 689 

An allegation that plaintiff, in order to 
avoid arrest for participation in an offense, 
feigned insanity, and took refuge in a lunatic 
asylum, is a material part of a libel 689 

A plea of not guilty puts in issue the ques- 
tion whether the proof supports the innuen- 
does 689 

Evidence which would amount to justifica- 
tion is admissible, though justification is not 
pleaded; but in such ease it can only go to 
reduce damages , 934 

Where a libelous writing is actuated by 
general mahce, examplary damages may be 
awarded, though defendant has no personal 
acquaintance with plaintiff 934 

Liens. 

See, also, "Admiralty" ; "Affreightment"; "Bank- 
ruptcy"; "Maritime Liens"; "Mechanics* 
Liens"; "Shipping." 
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TiTMITATIOK OF ACTIONS. 

See, also, "Adverse Possession"; "Ejectment"; 
"Equity"; "Maritime Liens." 

Page 

The object of statutes of limitation is to 
suppress fraudulent and stale claims set up 
at great distances of time, when all the prop- 
er vouchers and evidence are lost, or the 
facts have become obscured from the lapse 
of time or other causes 978 

Retrospective limitation laws which do not 

deprive parties of a reasonable time for 

prosecuting their claims before being barred 

are not unconstitutional T56 

An attorney at law cannot avail himself 
of the statute as to moneys collected for uis 
client, until demand, directions to remit, or 
some equivalent act 712 

Act Kan. Feb. 10, 1859, limiting to two 
years actions on contracts made and judg- 
ments rendered out of the state, does not be- 
gin to run in favor of a person who was 
not a resident when it was passed, until he _ 
comes into the state 779 

After a claim has been once barred under 
such act, defendant's liability is not revivtKl 
by its repeal 779 

Twenty years' continuous, adverse posses- 
sion of real estate in Oregon bars an action 
to recover possesion; but the bm-den of 
proof is on tJie party alleging such possession 4.5 

A contract between shipowners and a ship- 
per to receive half profits in lieu of freight 
is not a case of merchant's accounts, within 
the exception of the statute 978 

A statute of limitations bars the remedy, 
but does not extinguish the debt, and a mort- 
gage may be foreclosed after a note which it 
is given to secure is barred 8S1 

Where the statute of limitations has run 
against a judgment, it may be pleaded to a 
sci. fa. to revive the judgment 173 

After oflBce judgment the court will not re- 
ceive -1 plea of the statute of limitations. . 662 

A plea of the statute filed with a general 
answer to a bill in equity must contain 
averments negativing the special matter 
stated in the bill which would avoid the op- 
eration of the statute. It is not sufficient 
that such matters are negatived in the an- 
swer 1183 



LOST INSTRUMENTS. 

"Where a will, after contestation and pro- 
bate, has been mislaid, a copy may be read 
in a real action for a part of the land de- 
vised 920 



MALICIOUS PBOSBCUTION. 

A person who institutes bankruptcy pro- 
ceedings when he is not a creditor, and no 
act of bankruptcy has been committed, is 
liable to an action 798 

Want of probable cause for instituting 
bankruptcy proceedings is evidence of malice 
sufficient to sustain the action and to permit 
a recovery of actual damages, but exemplai-y 
damages are recoverable only where actual 
malice is shown 798 



MANDAMUS. 
See, also, "Municipal Corporations." 

ilandamus will not lie from a circuit to a 
district court, requiring it to expunge amend- 
ments improperly made in the record return- 
ed to the circuit court on error 575 

A mandamus will issue to compel the levy 
and collection of a tax to paj' a judgment 
recovered on coupons of county bonas issued 
under a law providing for the levy and col- 
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lection of a tax for their payment, notwith- 
standing an existing injunction restraining 
such tax, granted in a suit to which plain- 
tiffs were not parties 684 

MABTNTE INSURANCE. 

One for whom a vessel was built, and who 
had entire possession and a bond for con- 
veyance on payment of a specified sum, hdd 
to have had an insurable interest in the 
freight, and to be truly represented as own- 
er, although the register was in the builder's 
name 150 

The stipulation in a policy as to the place 
where proof is to be made in support of the 
warranty of neutrality is not affected by the 
sentence of a foreign court 923 

Instructions to the master of a vessel 
which violate the English admiralty rules, 
although such rules are against the law of 
nations, must be communicated to the under- 
writer 923 

The conduct of the master in not deliver- 
ing a letter of instructions when captured, 
though imprudent, held, would not prevent 
a recovery by the insured 923 

A warranty against illicit or prohibited 
trading refers to the municipal laws of the 
country where the trade is to be carried on, 
which laws foreigners going there are bound 
to know and observe 509 

Such warranty amounts to a stipulation 
that the trade shall be lawful so as to pro- 
tect the insured property, and shall not be- 
come unlawful by the misconduct or neglect 
of the insured 509 

That a vessel seized in foreign waters on 
the ground of illicit trade was seized before 
she arrived at her destination, and before she 
had opportunity to actually engage in trade, 
does not show that a warranty against illicit 
or prohibited trade was not broken 509 

A policy on a vessel for a voyage to a cer- 
tain iKsrt and 24 hours after anchoring in 
safety ia not terminated by lying at anchor 
at the anchorage ground outside the harbor, 
ana there, according to custom, partially dis- 
charging into lighters, in order to pass the 
bar 174 

Upon an open policy from St. Thomas to 
Havana, held, that it was unnecessary to 
disclose the fact that the ship had sailed 
from Alexandria to Buenos Ayres, and 
thence to St. Thomas 150 

Where a ship and freight were insured 
from New York to Gape Francois or other 
ports named, but the ship was prevented 
from entering ajiy of the ports named, and 
was carried to Kingston, by one of the 
blockading squadron, Jield, that the voyage 
was completely broken up, and the insured 
had a right to abandon 165 

Where freight is insured, the owner of tlie 
ship may abandon on the same principles, al- 
though he is also owner of the cargo 165 

Where a vessel is captured, the voyage 
broken up, and the cargo abandoned to" the 
underwriters, but its proceeds are invested 
by the supercargo in another cargo, the un- 
derwriters are entitled to the profit thereon, 
if any is made 166 

The underwriters of a vessel on an out- 
ward voyage, which is broken up, are not 
entitled to freight earned on her return voy- 



age 



166 



Upon an open policy from St. Thomas to 
Havana, it is no objection to a recovery of 
the freight' that the vessel had. been char- 
tered at Buenos AjTes (then in revolt against 
Spain) by Danish subjects resident at St. 
Thomas, for a voyage from Buenos Ayres 
to Havana, with leave to stop at St. Thom- 
as, where she did stop, change her papers, 
and take a new bill of lading, withoat un- 
lading the cargo 150 
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MABinME liTBUrS. 

•See, also, "Admiralty"; "Affreigbtment" ; 
"Bottomry and Respondentia"; "Charter Par- 
ties"; "Demurrage"; "Salvage"; "Seamen"; 

. "Shipping." 

The right to a lieiu Page 

A maritime lien arises on a loan of money 
to the master in a foreign port to pay over- 
due seamen's wages ., • . 818 

Money loaned in a case of actual necesaty 
in a foreign port gives rise to a lien, though 
'the master in fact applied a portion of it to 
pay claims which constituted no lien 818 

A ship carpenter has no lien for repairs, 
after the vessel is out of his possession, if 
the contract was made on land and the own- 
ers reside in the place 42 

By the maritime law, one selling materials 
to a mechanic whom he knows to have con- 
tracted to make repairs for a stipulated sum, 
and to whom he gives credit, has no lien. . . 526 

A person employed to build a vessel with 
a new hull, on which materials of an old 
boat are used, has no lien thereon for his 
wages 648 

A lien for supplies will not follow por- 
tions of a vessel which have been used in 
the construction of a new vessel 1019 

A ship carpenter employed on a steamboat, 
who deposits for safe-keeping money and 
other valuables with the captain, has no lien 
upon the boat therefor 648 

Priority and enforcement. 

Act July 29, 1850, requiring the recording 
of conveyances, etc, of vessels, does not 
give any force or validity to a domestic 
mortgage which it has not at the place of 
its execution 1025 

Liens for supplies and repairs under Act 
Pa. April 20, 1838, take precedence of a 
mortgage recorded under Act Cong. July 
29, 1850 1019, 1025 

It seems that no claim would be valid as 
against a mortgage duly recorded under Act 
July 29, 1850, except a bottomry lien 306 

Salvage services are entitled to priority of 
payment as- against a claim for general ave- 
rage arising from the jettison of a portion of 
the cargo . - 888 

The priority of the claim is not affected by 
the fact that a third person promised to pay 
the salvor if he could not collect from the 
vessel 888 

A lienholder who receives a note for his 
claim cannot institute proceedings against a 
vessel until the maturity of the note, but 
may intervene before such maturity in pro- 
ceedings instituted by others 1019, 1025 

A purchaser of a vessel under eseention 
from a state court has no rights as against 
a decree in admiralty enforcing a maritime 
lien. If he purchased in a proceeding to en- 
force his own claim, the amount which he 
bid must be applied on his debt, and the bal- 
ance may be proved as a claim. 306 

"Waiver: Discharge: £xtingriiisliment. 

A maritime lien is waived by obtaining 
judgment on the claiin by proceeding in a 
state court 10S2 

A maritime lien is not lost by an attach- 
ment of the vessel in a state court, where 
the action is voluntarily discontinued before 
filing the libel in admiralty 818 

A maritime lien is not waived by taking 
drafts on the owner where the credit of the 
vessel was expressly relied on, and libelant 
offers to surrender the drafts at the trial .... 818 

Ziiens under state laws. 

It seems that a state legislature, by de- 
claring a claim to be a lien, cannot over- 
ride a mortgage duly recorded under the fed- 
eral statutes . . 306 

Act Mass. 1848, c- 290, does not give a 
lien for materials sold to one contracting 
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with the owner of a vessel to make repairs, 
where the vendor has notice of such contract 526 

The purpose of this statute was to create 
liens on domestic vessels for repairs, sup- 
plies, etc., to the same extent as the lien giv- 
en by the maritime law on foreign vessels. . 526 

A debt of less than §50, which, by the ac- 
cumulation of interest, exceeds such sum, 
does not create a lien under 2 Rev. St. N. 
Y. 493, which gives a lien foe a debt amoimt- 
ing to $50 or upward 1250 

In the case of daily supplies to a boat, the 
lien specification must be filed within 10 
days of each delivery, under the New York 
statute ai7 

Under Act Pa, April 20, 1858, the accept- 
ance of notes, etc., for an existing demand 
which would entitle the party to a lien upon 
the vessel, will not work a satisfaction or 
extinguishment thereof 1019, 1025 

Nor is the lien released by the fact that 
the note includes another demand, or by the 
giving of a renewal note 1019 

To maintain a lien for insurance under 
such act. the insurer must hold a note or 
other acknowledgment of indebtedness giv- 
en for the premium, totally disconnected 
from all other transactions 1019 

A right of action in rem by a material 
man for supplies furnished a vessel in her 
home port, which is lost by neglect to prose- 
cute within the time limited by the local 
statTite, may still be enforced against the 
surplus proceeds of the vessel in court 1250 

The right to proceed against such surplus 
proceeds holds good where a party has a 
right to proceed in admiralty in personam, 
though not in rem 12,'50 

MARSHAL. 

A marshal having a person in custody un- 
der lawful process may use such force as 
is necessary to keep him in custody, and in 
doing so is not guilty of any crime against 
the state law 105 

MASTER AJSTD SERVANT. 

See, also, "Apprentice." 

In an action for enticing plaintiff's slave 
from his services, knowing him to be the 
plainti'flPs slave, the scienter must be proved..l042 

MTTiTTIA. 

An alien is not liable to militia duty. . . . 317 
Clerks employed in the several depart- 
ments of government are not liable to militia 



duty 



371 



In trespass against the marshal for levy- 
ing a distress for a militia fine, he need only 
show in justification that the militarj'- court 
had jurisdiction, and that it was regularly 
constituted and imposed the fine 317 

MORTGAGES. 

See, also, "Bankruptcy"; "Chattel Mortgages"; 
"Shipping." 

Owners of the equity of redemption are en- 
titled to possession until foreclosure. 807 

The fact that a note is barred by the stat- 
ute of limitations will not estop the holder 
of a mortgage securing it from foreclosing 
his lien , . , SSI 

MUNTCrPAIi CORPORAa?IOWS. 

See, also, "Bonds"; "Railroad Companies." 

Charter authority to make by-laws for the 
suppression of vice and immorality, and to do 
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all things necessary for the well-being and 
good police of the town, carries no power to 
provide for punishing crimes punishable by 
the general laws 372 

Where railway aid bonds are issued \inder 
statutory authority, and a contract by the 
city to appropriate money for the interest 
thereon is ratified by the legislature, this 
makes it the duty of the city to levy a tax 
therefor - • 57 

Where there is a constitutional limitation 
of the power of taxation, the city must ex- 
haust its pow^er of taxation to pay interest 
on its bonds, if necessary, after first provid- 
ing for current expenses 57 

In such case all bondholders of the city are 
entitled to share pro rata in the general 
fund raised by taxation, after payment of _^ 
current expenses 57 

It is not competent for the legislature, aft- 
er ratifying a contract by a ci*^T to appro- 
priate sufficient money to pay ii...'rest on a 
certain issue of bonds, to direct that the en- 
tire taxing power of the city, as limited by 
the constitution, be exhausted to pay the 
holders of other bonds, who have no specific ^^ 
claim on the fund raised by taxation 57 

It is no defense to a mandamus to compel 
a levy to pay a judgment for interest due on 
bonds that the levy of a tax to pay arrears 
on earlier bonds would exhaust the taxing 
power, where there is no expressed inten- 
tion of levying such tax 57 

The power of grading and regrading the 
streets of Washington, D. C, is a continu- 
ing power 700 

The corporation of "Washington. D. C has 
power to regrade the streets under its char- 
ter without making compensation for indi- 
vidual injuiies COS 

NAME. 

A judgment against "James R." held ad- 
missible in evidence against "Joseph R." on 
proof that notice of the suit was given the ' 
latter, and that he attended the taking of 
depositions therein 13^6 

liTAVIGABnE "WATERS. 

See, also, "Bridges"; "Constitutional Law." 

The provisions of the ordinance of 1787 
that the navigable watei^ of the Northwest 
Territory should be common highAvays, and 
forever free, do not prohibit the legislature 
of Ohio from improving the navigation of 
the rivers in the state, and charging toll for 
increased facilities 039 

The Ohio legislature has a right to char- 
ter a canal company, which may obstruct 
the navigation of the Jlaumee river by a 
dam, though the ordinance of 1787 declared 
that the navigable waters of the North- 
west Territory should be "common high- 
ways, and forever free." 039 

An obstruction, such as natural falls, etc., 
does not destroy the character of the river 
abf)ve them, if it be navigable 039 

A telegi'aph company which lays a cable 
across a navigable river is liable for all dam- 
ages caused by its catching in the screw of 
a propeller, where the vessel acted with rea- 
sonable skill after she became entangled. . 1301 

ITBGIilGEIirCE. 

The failure to equip railroad cars with air 
brakes by which a train might have been, 
stopped in time to avoid running over a child 
trespassing on the track is not the proxi- 
mate cause of an injury to such child .... 1242 

Where the question of negligence is one of 
law rather than fact, it will not be submitted 
to the jury 1242 



NEUTRALITY LAWS. Pag^ 

A French armed vessel, duly commisrfon- 
ed, but fitted out in our country, may bring 
in and carry away her prizes, without being 
subject to the jurisdiction of our courts. , . .1056 

ISTEW TRIAL. 

An error in awarding damages beyond the 
amount laid in the writ cannot be corrected 
by a remittitur, but a new trial should be 
gi-anted 1030 

An error in awarding excessive damages 
cannot be remedied by remitting the amount 
of the excess, where it appears that the jury 
was influenced by prejudice or by reckless 
disregard of the instructions of the court.. 1030 

A new trial will not be granted because 
the jury, by mistake, took out mth them 
plaintiff's account, where the same was with- 
drawn a few minutes afterwards 163 

A new trial will be granted on the ground 
of surprise in the testimony of witnesses, 
who made different representations before 
the trial, only where the evidence to be pro- 
duced on another trial is such as will prob- 
ably secure a different result 1245 

Leave to reargue a motion for a new trial 
cannot be granted after a judgment has been 
rendered and paid and satisfied 617 

NUISANCE. 

An individual cannot prosecute in his own 
name for a nuisance unless the act com- 
plained of l>e a private nuisance to himself 039 



OFFICE AND OFFICER. 

In a declaration on a marshal's bond, it 
is not necessary to aver that the penalty has 
not been paid. The usual averment of the 
breach of the condition is sufiaeient 923 

PARDON. 

A grant of "a full and unconditional par- 
don," where the offense has been recited in 
the preamble, is not a general pardon, and 
is valid 1314 

A pardon is effectual so long as any of the 
legal consequences of a conviction remain, 
though the term of imprisonment has ex- 
pired _ 1314 

A pardon reciting a conviction at the June 
term, 1850, of the offense of counterfeiting, 
and a sentence to imprisonment for the term 
of one year, is inapplicable to a eom-ictiou 
at the May term, 1850, for both counter- 
feiting and uttering counterfeit coin, where 
the sentence was both fine and imprison- 
ment • 1314 



PARENT AND CHILD. 

See, also, "Guardian and Ward." 

The presumption of legitimacy in case of 
a child born in lawful wedlock is rebelled by 
evidence which places the uonaccess of the 
husband beyond all reasonable doubt. It is 
not necessary to prove that uonaccess was 
impossible 1226 

The unsworn declarations of the mother 
and putative father are inadmissible to prove 
illegitimacv in the case of a child born in 
lawful wedlock 1226 

The general report of the neighborhood is 
admissible on the question of legitimacy of 
a child born in lawful wedlock 1226 

Sufficiency of evidence to repel the pre- 
sumption of legitimacy where the woman 
was pregnant when she was married 1226 
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A parent may maintain a libel in admi- 
ralty for the wron^ul abduction of his mi- 
inor child, and carrying him beyond the sea, 
where there had not been an abandonment 

of all care of the child 1204 

In trespass for taking away plaintiffs son 
per quod servitium amisit, plaintiff must 
either prove actual force or knowledge by 
defendant that the boy was under age. . . . 788 



PARTIES. 

An order by the assured directing the in- 
surer to pay the amount of a loss to a cer- 
tain person makes him an assignee of the 
cause of action and the real party in inter- 

'est 973 

In a suit to recoTer freight under a bill 
of lading, the goods shipped and the claim- 

' ants thereof may be joined in one libel 203 

Relief will not be granted in equity where 
the decree, because of the absence of parties 
beyond the jurisdiction of the court, would 
not bar a future suit as to the parties in 

court 1246 

An outstanding interest in a person with- 
out the jurisdiction of the court will not pre- 
vent a decree upon the merits, where the 
ease may be eomp'etely decided between the 

litigant parties or without them 753 

{ .Turisdietion in actions of foreclosure in the 
case of absent mortgagors, under the Minne- 
sota statutes 623 

Only those defendants who are improperly 
joined can take advantage of an objection 

for misjoinder of parties 891 

A party seeking to defend in a proceeding 
in rem in admiralty must file a claim to the 
property libeled, which must state the facts 
in a direct issuable form. 871 



PAKTJSrBESHXP. 

See, also, "Bankruptcy." 

Evidence tending to show some sort of 
joint interest in certain purchases of lumber 
lands Jield not sufBeiently definite and satis- 
factory to establish a general copartnership 
in land and lumber speculations 4Go 

A contract in writing by one partner in 
his own name does not bind the other, 
thoiigh the money obtained by it comes into 

the joint concern 566 

. A partnership is not entitled to retain to- 
■ wards the payment of its debt the surplus 
arising from the securities held by one part- 
ner for his debt 860 

Notice of dissolution, which will discharge 
a retiring partner, may be by express notice 
(by circular or otherwise), or by publication 
in a newspaper of general circulation 56 

Notice of dissolution by newspaper publi- 
cation is evidence for the jury, under all 
the cirenmstanees, on the question of notice 
to persons previously dealing with the firm, 
and is conclusive of notice to all others 56 



PATENTS. 

Xatnre o£ tHe grant. 

Patents are not monopolies, because a mo- 
nopoly gives to one person or class what was 
- common before, whereas a patent brings out 
from the realm of mind something that did 
not exist before, and ^ves it to the country.. 207 
i Commissioner of patents. 

A patent signed by the secretary of state, 
and countersigned under the seal of the pat- 
ent office, by the chief clerk of that office, 
' as "acting commissioner," during the absence 

of the commissioner, is valid 597 

The commissioner cannot collaterally re- 
22FED.CAS. — 86 
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view and reverse a decision of his predeces- 
sor 168 

Patentability. 

An abstract or isolated principle is not pat- 
entable, but the new idea must be embodied 
in working machinery adapted to practical 

use 67, 511 

An inventor is entitled to a patent only when 
sjjeculation and experiment have resulted in 
a new and useful contrivance or machine. . 330 

An exclusive right to a motive power by 
electricity or steam can only be secured by 
patenting the instrumentality or mechanism 

producing the result 533 

There is no invention in applying an old 

fabric to a new use 529 

The word "Art," in the patent acts, means 
a useful art or manufacture, which is bene- 
ficial, and which is described with exactness 

in its mode of operation 511 

Where a new or improved manufacture 
is produced by new contrivances, the usual 
test of invention is whether the production 
of the article is as good in quality at a 
cheaper rate, or better in quality at the same 
rate, or with both these resulte combined. . 395 

That a combination appears simple, and 
the invention not very great, is not a suffi- 
cient objection to its patentability, if it be 

not frivolous and foolish 395 

There is sufficient utility to support a pat- 
ent where the invention possesses peculiar ad- 
vantages, not found in prior devices of a 

generally similar character 155 

The fact of use by defendant is evidence 

of utility 174 

That defendant prefers to use the patented - 
mechanism instead of other mechanism 
which would accomplish his purpose without 
infringing is sufficient evidence of utility. . 553 

Uncertainty as to the principle of a ma- 
chine, as well as imperfect organization and 
imperfect power, Jield to prevent it from be- 
ing an anticipation 543 

jMere e-Kperiments by different inventors, 
however numerous, do not anticipate, if nev- 
er perfected or brought into use 207 

An anticipation remote in date must be 
established by more than a mere preponder- 
ance of evidence 543 

Unsuccessful and abandoned experiments 
by others do not prevent an inv.entor sub- 
sequently producing a successful machine 

from obtaining a patent 330 

A mere abstract knowledge by others of 
the preparation of a compound, or of the 
properties of its ingredients and their effect 
upon each other, will not defeat the patent, 

unless there was an actual prior use . .1280 

A prior discovery and practical use, how- 
ever limited, will defeat a patent unless such 
use was secret, and confined to the knowl- 
edge of ii\e discoverer alone 1280 

The fact that the prior use was not that 
contemplated by the patentee is immaterial. . 1280 

Prior use of substantially the patented 
combination, sufficiently to illustrate and 
test its complete efficiency, is an anticipa- 
tion, and not an abandoned experiment, 
though such use was quickly discontinued. . 26 

"\^''here the result of a new organiz-ation 
is considerable and useful, and the new arti- 
cle has superseded the old ones in the mar- 
ket, and can be manufactured with less ex- 
pense, lield sufficiently new to support a pat- 
ent 1054 

The use of a working model for two or 
three hours by way of experiment is not a 
reduction of an invention to practical use. .1035 

A machine which, if used after the patent 
issued, would not be considered an infringe- 
ment, cannot be invoked to destroy the pat- 
ent if used before such time .' 1033 

A rod is a known equivalent of an endless 
chain in machinery where it can be used for 
the same purpose and effect ,. 8oX 
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The principle in a machine is that which 
applies, modifies, or combines mechanical 

powers to produce a certain result 019 

The novelty required by the patent jaw 
is wanting where the superiority is obtained 
by the application of known means, in a 
known way, to produce a known result. . . - 612 



Wlio may obtain patent. 

A patent will issue only to the first original 
inventor Sol 

The first discoverer of a mode of combin- 
ing elements and means previously known 
into one organized machine, to accomplish 
the end desired, is the original inventor of 
such machine ^30 

The one who first invents and perfects the 
invention bv producing a practical working 
machine is entitled to a patent, though an- 
other may have first conceived the general 
idea, and*made some progress in its develop- 
ment 029 

A person who furnishes the ideas to pro- 
duce the result is entitled to avail himself 
of the mechanical skill of others to carry 
out his contrivance in practice 878 

Suggestions made to a person who has con- 
ceived the idea of his invention, while he is 
in the process of developing it, will not af- 
fect his right to a patent 896 

One who receives a suggestion of a ma- 
chine from another, and promptly reduces it 
to practical use, is not an inventor, and will 
acquire no rights by the laches of the 0"S- 
inal inventor in perfecting his invention 1182 

Where the first inventor has made his in- 
vention known by verbal description, so that 
a person skilled in the art would be able to 
applv it. his right will be preserved if he 
uses' reasonable diligence in applying for a 
patent • ■ u* *-■ '•• •^-^■^ 

A naturalized subject of Great Britain, 
who subsequently takes up his residence in 
Canada, is entitled to take out letters pat- 
ent there 103o 

Prior public -use or sale. 

Public use and sale, with the inventors 
consent, for more than two years before ap- 
plication, make the patent invalid, whatever 
hindrances or misfortunes delayed the ap- 
plication ;*■','■■ 

Knowledge or prior use by another less 
than two years before the application does 

not affect the original invento.'s rights 101 

An application cannot be invalidated by 
anything short of the voluntary act of the 
applicant. The positive refusal of the of- 
fice to act further upon an application, aft- 
er rejecting several amendments, and the 
consequent filing of a new application, with 
which the same model is used, is not an 
abandonment, so as to make the placing of 
the invention on sale pending the first ap- 
plication a prior use *.•■-•.• ^^^ 

Where a second perfected application is 
made within a reasonable time after the re- 
jection of the first application, the two appli- 
cations will be considered as a continuoife 

proceeding •••••.•' 

Where the application is returned for in- 
formalitv, but is followed up with reasonable 
diligence, the right of the patentee will not 
be defeated by a sale of machine, after the 
application, and before the patent is grant- 
ed ' 

The question of identity is for the Jury, 
under instructions as to what, in law, con- 
stitutes substantial identity 5G0 

Prior descj^iption or foreign patent- 
It is immaterial whether machines de- 
scribed in printed works were ever practi- ^ 

callv put in use o: not oGO 

a" patent is not invalidated by the fact 
that the. invention claimed in it is described, 
but not claimed, in another patent granted 
pending the application l»>o 
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Abandonment: Ijacbes. Fa.s& 

The right to a patent is barred by con- 
cealment of an invention for more than two 

years •^'-'^ 

Entirelv discontinuing the use of an an- 
ticipating device leaves the invention open 
to the pu'^'ic, and no subsequent inventor ■ 

can patent it •'■*•' " 

A delay of four years before applying for 
a patent held not an abandonment, where the 
inventor was in straitened circumstances, 
and there was no acquiescence in the acts 

of intervening inventors - 958 

A delay of over five years in applying for 
a patent without any excuse except financial 
inability will bar the right, where a patent 
has in the meantime issued to another in- 
dependent inventor, with the applicant's 

knowledge - ^'^^ 

Putting a number of cooking stoves out 
for trial in several families, for experiment 
and improvement, licM not an abandonment..l04o 

Manufacture and sale by the inventor 
through several years, and the use of the 
machine by his allowance over six years 
more before the application, Tteld not an ex- 

perimental use ^^^ 

Application and issue; Interference. 
The description and claims of an appli- 
cation are open to amendment, and the addi- 
tion of new matter shown in the drawings 
and model, until the case is finally disposed 

of by the patent office ■ • 196 

One who has withdrawn a rejected appli- 
cation may renew it in a reasonable time on 

returning the fee 1"8 

The reasonable time within which a re- 
jected application may be renewed is to be 
computed from the date of the withdrawal 
of the application, and not from the date 
of perfecting the invention. Tinder Act 
March 3, 1839, § 7, the renewal must not 

be delaved more than two years loS 

Failure to renew a rejected and with- 
drawn application within the reasonable 
time allowed will not be relieved against by 
the court because the applicant was misled 
by contradictory decisions and practice of 

the patent ofiice ICS 

The rule providing that in contested cases 
no evidence shall be considered at the hear- 
ing which was not taken and filed in compli- 
ance with the rules does not prevent the 
commissioner from examining an informal 
deposition, to ascertain the character of the 
evidence; and, if he deems that the ends 
of justice require it, he can postpone the 
hearing until the informalities are corrected 548 

Where both parties to an interference are 
mere applicints. lapse of time is immaterial, 
except on the question of abandonment of 

the invention 1281 

The respective merits of the machines will 
not be considered on a claim of the first 
invention on a hearing of an interference be- 
tween two parties 851 

On deciding an interference between an 
application and a patent, the nature and ex- 
tent of the patentee's invention is not neces- 
sarily to be ascertained from his specifica- 
tion 'and claim alone, but parol evidence is 

admissible ;.•;•• ^^^^ 

The issuance of the patent establishes 
prima facie in an interference case tlie pat- 
entee's title as an original inventor 903 

Proof that at a particular time the in- 
ventor made drawings of his invention is 
sufficient evidence of reduction to practice... 1303 

The commissioner is not required to sub- 
mit to an exhibition of experiments at the 

discretion of the applicant - 913 

The rule requiring a party to examine all 
his witnesses in chief before closing his 
opening examination does not apply in an 

inteiference case ; *,* * V -,' 

An apolicant cannot be prejudiced by fail- 
ure of the officers of the patent ofiice to give 
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information of his application to a person 
who makes inquiry there in regard to it. . SIS 

Appeal frottt. oozomissioner's decision. 

Under Act March 2, 1861, in a pending 
cause, it was not necessary to appeal first 
to the examiner in chief, and then to the 
commissioner, before appealing to the cir- 
cuit court 737 

The power to make regulations for the 
taking of testimony in contested cases is ex- 
pressly conferred on the commissioner (Act 
March 3, 1839, § 12), and is not subject to 
control or revision on appeal 902 

The court can only review the conclusions 
of the commissioner, and not the processes 
by which such conclusions mav have been 
attained 913 

The action of the commissioner under the 
statutory requirement that he shall give thfe 
applicant such reasons and suggestions as 
will enable him to judge of the expediency 
of abandoning or modifying his application 
is not subject to review on appeal 913 

An objection to the sufficiency of notice of 
taking depositions cannot be insisted upon, 
on appeal to the judge, if not made before 
the commissioner 548 

Remedy by bill in equity. 

A bill filed under Rev. St. § 4915, is an 
original, and not an appellate, proceeding; 
and it is proper to take the testimony before 
an examiner 1015 

In such proceeding the petitioner cannot 
he confined to matters existing of record in 
tlie patent office, or in the supreme court of 
the Districtof Columbia 1015 

The practice in such proceeding is govern- 
ed by the equity rules, and the court will 
receive all legal proceedings theretofore 
had, as well as new testimony 1015 

Repeal of patent. 

Upon a trial under the general issue in a 
suit to repeal a patent, plaintiff has the bur- 
den of showing that the patent Tvas obtain- 
ed surreptitiously, or upon false suggestion.. 1175 

The proceedings under Act Feb. 21, 1793, 
c. 11, § 10, are in the nature of a scire facias 
at common law to repeal a patent; and, 
upon a judgment rendered on such a suit, 
error lies to the circuit court 1175 

VaHdity. 

Where the invention is of a combination 
of old elements, but the patent claims the 
invention of the constituent elements, it is 
void 1043, 104G 

The inclusion by accident or mistake of 
^ something not new does not invalidate the 
patent as to that actually invented by the 
patentee 207, 1280 

Knowledge by an applicant for a reissue 
that he was not the first inventor of an in- 
vention covered by any of his claims invali- 
dates his patent 207 

The scope of the patent is fixed by what 
was known at the date of the completed 
invention, and not by what was known at 
the time when the application was made. . . 958 

The drawings are a part of the description 
of the thing patented, and are to be consid- 
ered in connection with the specifications, . 330 

Specifications which show the parts pat- 
ented, and so clearly describe their structure 
as to enable a person possessing ordinary 
skill to construct such an article, are suffi- 
ciently certain 104G 

The specifications will be Jield sufficiently 
definite if, when taken in connection with 
the model and drawings filed, the invention 
has been communicated to the public, so 
that a skillful workman would be able to 
carry it into execution 1281 

Mistake in describing the action of some 
part will not invalidate the patent if, from 
the whole specifications and drawings, one 
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skilled in the art could still construct the 
machine 207 

Extent of claim. 

The claim must be construed liberally in 
favor of the patentee, and in connection 
with the specifications and accompanying 
drawings, and in view of the state of the 
art at the time it is made 629 

A claim which makes proper reference to 
the specification will not be construed as 
covering a result, but as covering the means 
by which it is attained 82 

The title or description given to the inven- 
tion in the patent is not expected to be spe- 
cific, but only to indicate the nature and de- 
sign of the invention 94 

Reissue: Disclaimer. 

The administrator of a deceased patentee 
is the only party having a right to obtain 
a reisssue, and such right is not affected by 
the fact that he has previously granted ex- 
clusive rights under the patent for certain 
territory 597 

The amendments in a reissue inure to the 
benefit of grantees under the original of ex- 
clusive rights, for particular localities 597 

A reissue will be granted where the spec- 
ifications are defective 619 

Under Act 1836, § 13, the commissioner 
can grant an amended patent only where 
the error in the original arose through inad- 
vertency, accident, or mistake, and without 
any fraudulent or deceptive intent. On tiiis 
question his judgment is generally regarded 
as conclusive 330 

A renewed patent must be for the same 
invention as that described in the original , , 330 

"Where the specifications show, as matter 
of law, that the reissue is for a different in- 
vention, it is void 82 

Neitlier the substitution of a mechanical 
equivalent, nor the more perfect adjust- 
ment of the parts of the combination, will 
invalidate a reissue if no new invention or 
improvement, patentable as such, is intro- 
duced 330 

A patent with corrected specifications re- 
lates back to the issue of the first patent. .1046 
Duration. 

Under the act of 1836, a domestic patent 
obtained for an invention which the paten- 
tee has already patented abroad must be 
limited to 14 years from the date of the 
foreign patent; and, if issued for 14 years 

from its date, it is void 53? 

As sig^ment. 

Where a patent is declared void for de- ■ 
fective specifications, and a patent with cor- 
rected specifications is issued, a contract to 
sell the right is enforceable 1046 

The owner of a patent right may sue on 
the patent in a federal court in Pennsyl- 
vania, though he derived his right from a 
foreign administrator, who has never taken 

out letters in Pennsylvania 597 

Iiicenses. 

Construction of license of right to use 
Morse's patents on telegraph lines 652 

A grant of the right to use a patented ma- 
chine or any number of said machines in a 
certain place Jield to convey the right to 
make machines, or procure tiiem to be made 
for such use , 1168 

Under a license to use a patented machine 
in a certain place, and not elsewhere, and 
to have the privilege of using additional ma- 
chines in such place, Jield, that the licensee 
was entitled, as against an assignee of the 
patent, to use the single machine, and to 
repair and rebuild it, but had forfeited his 
right to the additional machines by using 
infringing machines TlieO 

The licensee does not forfeit his right to 
the single machine by permitting it to be 
used by another person, but is liable for the 
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profits arising therefrom, and the damages 
thereby sustained by the assignee 1160 

Infringement— WTiat constitutes. 

Parts of a patented article, "which were in 
general use prior to the patent, may be used 
in other inventions without infringement. . . 487 

There is no infringement in using what 
the pubHc had free opportunity to use be- 
fore the patent, whether the character or 
capacities thereof were generally understood 
or not 560 

Where a second invention is an improve- 
ment on the first, which it includes, neither 
owner can lawfully use the invention of the 
other without his consent. 1133 

In determining infringement, the mere 
form of defendant's machine should be dis- 
regarded, and the substance of its arrange- 
ment and method of working looked into, 
to see if the patentee's ideas are incorporat- 
ed in it 67 

When the instrumentalities described are 
used, by equivalent devices, operating in the 
same general way. for the same end, the 
patent is infringed 543 

To be an infringement, a machine or man- 
ufacture need not be identical with that of 
the patent, but it must be similar in prin- 
ciple or mode of operation 511 

The use of an equivalent means the mere 
substitution of one mechanical power for 
another, or one obvious and customary mode 
for another, to effect the like result 511 

A change which is the substitution of an 
equivalent and something more is an in- 
fringement of what is covered by the pat- 
ent, though the additional matter be a pat- 
entable improvement 330 

It is an infringement to use an arrange- 
ment of mechanism which performs the 
same service, or produces the same effect, in 
substantially the same way. Colorable al- 
terations, or the substitution of a mechan- 
ical equivalent, are immaterial. 330 

A patent for a machine is infringed by a 
machine or structure which discloses an ar- 
rangement performing the same services, or 
;producing the same effect, in the same way, 
or substantially the same way 67 

Embodying the essential ideas of the in- 
ventor in machinery operating to the same 
end is an infringement, although the ar- 
rangement may be apparently different .... 560 

If defendant's machinery embody the pat- 
entee's ideas, and operate by such adoption, 
it infringes, in spite of an apparent or real 
difference of arrangement 561 

Infringement is not avoided by change of 
form or proportion, substitution of one mo- 
.tive power for another, different position of 
gearing, or superior finish, etc 560 

A combination claim is infringed only by 
using all the substantial parts thereof. .207, 560 

There is no infringement of a patent for 
a combination where defendants discard an 
essential element of the combination 595 

A subordinate device is not an "element," 
within the rule relating to combination 
claims •. 543 

The fact that the results of defendant's 
mechanism are greatly superior to those de- 
scribed and claimed by the patentee may be 
considered as tending to prove that defend- 
iint's mechanism is substantially different 
from plaintiffs 207 

A difference in the result of the action of 
two devices is evidence of difference in 
mode of operation 327 

One who has discovered a result and ma- 
chinery that produces it may invoke the 
doctrine of equivalents, but a mere improv- 
er cannot 207 

Accomplishing the same result by a mech- 
anism or combinations of mechanism sub- 
stantially different from that of the patent 
involves no infringement. 207 
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An exclusive licensee may maintain a suit 
for infringement even against the patentee..ll33 

^— IRemedy generally. 

A bill for discovery and account of profits 
for infringement of a patent will be susfaiin- 
ed after expirat: >ii of the patent, though in- 
junction cannot be awarded 94 

— — Preliminary injunction. 

Acquiescence by the patentee in the al- 
leged infringement is strong ground for re- 
fusing a preliminary injunction 330 

Denied where the patentee had knowledge 
of the alleged infringement for nearly two 
years before making application 927, 977 

Where the rights of the plaintiff and the 
violation of them by defendant are clear, 
considerations of public or private conven- 
ience should have little weight 77 

Denied where the bill charges that defend- 
ants have violated their contract of license, 
and thereby become infringers, especially 
where there is a substantial controversy as 
to the equities 508 

An injunction will not issue where defend- 
ant was manufacturing under the patent 
on the understanding that the question be- 
tween him and the plaintiff was one of com- 
pensation, and he was willing to pay a rea- 
sonable sum for the use of the invention. . . . 033 

Where defendant's machine, though infrin- 
ging, contains valuable improvements not 
covered by plaintitrs patent, an order for an 
account and security may be substituted for 
an injunction 1035 

Where the patent has been sustained in 
a trial at law, and an injunction has been 
obtained against the use of a particular ap- 
paratus, the use of a like apparatus by a 
different party will be enjoined, though sucli 
apparatus is patented, and has been adopted 
by defendant in good faith 77 

On a motion for preliminary injunction, 
the court will not look further than to as- 
certain whether, upon established princi- 
ples of equity its interference is required to 
prevent irreparable injury pending the liti- 
gation 78 

A preliminary injunc^^on will be withheld 
unless the right is clear in favor of com- 
plainant 78 

Although, on an issue awarded in the 
cause, the jury has found infringement, the 
court will not, on a motion for preliminary 
injunction, adopt its verdict, but will exam- 
ine the whole case, and exercise its own 
judgment thereon 78 

On a motion to dissolve an injunction, de- 
fendant's proofs must overcome the equity 
in the bill and the evidence in its support. . 878 

— — Procedure. 

The assignees of several undivided parts 
of a patent may all join with the holders of 
the title in an action for the recovery of 
damages 1233 

Oyer of a patent referred to in the dec- 
laration is not deraandable as of right 218 

If the notice of special matter sufficient- 
ly indicates the sources of defendant's 
proofs, so that complainant can identify and 
resort to them, it is sufficient under the stat- 
ute 550 

Where T.efendant, in his special notice, 
gave the names of certain mining estab- 
lishments in a specified county, as the places 
of an alleged prior use, held, that this was 
sufficient 550 

Where, on a bill for infringement, the evi- 
dence is uncertain and unsatisfactory, an 
issue will be awarded on the questions 
whether the patentee was the first inventor, 
and whether the invention was known and 
used by others two years before the appli- 
cation 101 

Failure to enter a disclaimer in the pat- 
ent office, before bringing suit, of a pavt of 
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the invention which is not new, prevents 
plaintiff from recovering costs, though in- 
fringement of the valid claims be proved, . 207 

^^ Evidence. 

The patent is prima facie evidence of 
novelty, utility, and that the patentee was 
the first inventor 330, 703 

A reissue is prima facie evidence that the 
machine described therein is substantially 
the same as that intended to be patented 
by the original 330 

The fact that a later device is better than 
an earlier one, and has driven it out of the 
market, is prima facie evidence that it is 
patentable 703 

The fact that a patentee takes into part- 
nership the assignees of another, who also 
claims to be the original inventor, instead 
of litigating the question of priority, is not 
an admission of priority, if the arrangement 
is induced by fraud 330 

Verbal declarations and explanations of 
the inventor are competent evidence to give 
date to an invention 1281 

The jury are not bound by the opinions 
of metianical experts upon a question of 
identity of improvement or construction — 896 

^— Injiuictioii and its violation. 

It seems that, to attach one for breach of 
an injunction against the infringement of 
a patent, he must be a party to the suit, and 
have had notice of the application for the in- 
junction 71 

Plaintiff, who sets on foot a stratagem to 
lead defendant to violate an injunction, to 
entrap him, must pay the costs of a motion 
for an attachment 879 

Where there is no Question but that de- 
fendant has infringed, he must, to avoid an 
injunction, prove facts tending to show that 
plaintiff was not the inventor of the thing 
patented within two years prior to his ap- 
plication 74 

Injunction will not be denied because in- 
fringement has been discontinued -without 
intent to resume it, where no compensation 
has been made 74 

In a clear case it is not necessaory to estab- 
lish the validity ofoa patent by a trial at 
law, before an injunction can be granted, 
even though defendant is able to respond in 
damages 74 

In suits in equity the federal courts do 
not in all eases require a verdict at law 
on the question of title, before granting a 
final injunction, or concede to either party 
a right to have every issue as to originality 
or infringement tried by a jury 94 

Z>ecree and its effect. 

The title to the infringing machine passes 
to the piurchaser where a decree is given for 
the profits on the manufacture and sale. . . 

892, 1169 

Where the court awards as damages the 
license fee which the patentee has fixed for 
the perpetual use of a machine, whidi de- 
fendant pays, he is entitled to the use of 
the infringing machine 67, 892 

A recovery of pro.fits for the \ise of the 
infringing machine does not vest the title 
thereto in the defendant ... 892 

■ Accounting: Damages. 

As a general rule, the patentee is entitled 
to the actual damage sustained by reason of 
the infringement 560 

If the patentee has established a patent 
fee, that sum, with interest, is the measure 
of damages for infringement. If not, the 
profits made by the infringer may be taken. . 67 

If the patentee has accepted small patent 
fees in order to introduce his invention to 
public notice, this fact should be taken into 
consideration in fixing a patent fee as a 
measure of damages , 67 
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In a case of infringing articles made and 
sold, an established royalty is the proper 
measure of damages 1132. 

The statute gives the patentee his actual , 
damages, but these must be proved. In de- 
fault of evidence thereof, only nominal dam-' 
ages can be given 560, 896 

In the case of a patent for an improve- 
ment, the burden is upon the plaintiff to 
show the profit resulting from such improve- 
ment 1132 

The damages must be confined to the di- 
rect and immediate consequences of the in- 
fringement, and should not embrace those 
which are remote and conjectural. 629 

Plaintiff is entitJed to any profit arising 
from the making and selling of any of the 
infrinpng machines, though other infringing 
machines were disposed of without profit, 
or are still on hand, and cannot be disposed 
of -. 1169 

Tlie value of the use of real and personal 
estate^ belonging to the infringer, such as 
shops, fixtures, and machinery, including re- 
pairs, employed in making the infringing 
machines, is to be allowed as part of their 
cost 1169 

The amount paid for insurance and for 
local taxes on such property is not to be al- 
lowed as part of the cost. 1169, 

Salaries paid in good faith for services 
actually rendered by stockholders of defend- 
ant corporation employed in making tlie in- 
fringing machine are to be allowed as part ' 
of the cost 1169 

The portion of the price of an infringing 
machine due to a patented improvement of 
the infringer, as well as the cost of mak- 
ing such improvement, is not to be aIlowed..ll6& 

Nothing is to be deducted for liabilities on 
guaranties and warranty of title incurred by 
the infringer .1169 

Interest on the profits decreed will be al- 
lowed from the time of the entry of the in- 
terlocutory decree 1169, 1174" 

The damages cannot be increased by the 
fact that defendants used on their infringing 
preparation labels counterfeiting those of the 
patentee 1280" 

A verdict of $2,000, Jteld, should not be 
set aside because of the absence of specific 
proof of profits and damages, where there 
was evidence that defendants' sales were 
highly profitable, and that they had made 
and sold large quantities 1280 

"Mavkins patented articles: Penalty. ' 

The penalty specified in Act 1842, § 5,. is 
incurred as to all articles made having the 
word "Patent" aflixed with a guiltv pur- 
pose 1279- 

The making of application for a patent ' ■ 
will not prevent the penalty for attaching 
for afiixing the word "Patent" to an unpat- 
ented article, at least as to articles made 
and stamped before the application 1279- 

Varions partictilar inventions and pat- 
ents. 

Bolts. 'No. 48,555, for improvement in 
door bolt, held valid 1054. 

Bridge. Sprague's invention held patent- 
able 956 

Bridge. No. 101,529, for an improvement 
in dies for making chord-bar heads, held 
void for want of novelty 420 

Candles. No. 12,492, for improvement in 

machines for making, held valid 

1033, 1033, 1035 

Chain links. No. 193,543, for an improve- 
ment in ornamental chain links, construed, 
and lield valid and in&inged • 155 

Circular saws. No. 33,270 (reissued. No. 
1,456), for improvement, held valid and Jn- 
fruiged 896 

Collars. No. 132,547, for a method of cut- 
ting collars from sheets of paper, etc., held 
void for want of novelty 734 
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Elastics. No. 9,653 (reissued Nos. 2.843. 
2,844, and 3,014), for improvement in corded 
elastic fabrics, held void for want of nov- 
elty 529, 012 

Harvesters. Reissue No. 3.372 (original 
No. 19,377), for improvement, hdd valid 958 

Iron molding. No. 142,061. for an im- 
provement for black-washing molds; No. 
53,883. for improved molding and casting 
apparatus; and No. 37,037, for improved 
flasks for cast-iron pioes,—lield not infringed 59o 

Lathes. No. 23,957, for improvement in 
lathes for turning irregular forms, Jield in- 
valid for want of novelty 988 

Lubricators. Reissue No. 5,328. for an 
improvement, held anticipated by No. 111,- 
881 104 

Jlortising machines. No. 10,422, for an 
improvement, consitrued, and held valid and 
infringed 543 

Paper No. 134,105, for machine for unit- 
ing paper and cloth, held void for want of 
novelty '''^ 

Pavements. Smith's invention of an im- 
provement in iron pavements Jield xjatentable 370 

Planes. Reissue No. 6,498 (original No. 
67,398), for improvement, Md valid and in- 
fringed 1f>^9 

Planing machines. The Woodworth pat- 
ent, with its extensions and renewals, held 
valid and infringed ■ -327, 597 

Pump tube. No. 45,647 hdd void for want 
of novelty 26 

Revolvers. No. 30,990. for an improve- 
ment, held valid, on proof of priority of in- 
vention over No. 28,951 (reissued as No. 1,- 
268) 418 

Sewing machines. No. 10,974 held not m- 
fringed 218 

Sewing machines. No. 16,030, for an im- 
provement, construed, and lield valid and in- 
fringed 196 

Sph-it levels. No. 39,908, for improvement, 
held void, as containing too broad a elaira..l052 

Steam valves. No. 2,631. for an improve- 
ment in cut-off valves, held valid, and in- 
fringed by the slide valves of the "Corliss" 
engine • 94 

Steam valves. No. 2,631 held not infringed 78 

Steam valves. No. 4,199, for an improve- 
ment in cut-off valves, hdd valid and in- 
fringed 67. 74, 76, 77; contra, 74 

Steam valves. Reissue No. 1,260 (orig- 
inal No. 4.199), for an improvement in trip- 
ping cut-off valves, held void, because for a 
different invention tlian that of the original 
patent 82 

Stone crushers. No. 68,248, for an im- 
proved machine for crushing and washing 
stone and sand, held void for want of nov- 
elty and invention 550 

Telegraphs. The Morse patents of June 
20, 1840, and April 11, 1846, and their re- 
issues, for electro-magnetic telegraphs, con- 
strued, and held not infringed by the House 
patent of June 13, 1848 511 

Weaving. Reissues Nos. 2.843 and 2,844, 
for improvements, held valid and infringed. . 553 

Yarn coloring. No. 7,446 (reissue No. 
2171, for an improvement in apparatus for 
parti-coloring yarn, Tield not infringed .... 564 

A draft of a third person does not dis- 
charge the debt, unless it is received uncon- 
ditionally as payment 337 

"Where general and special counts are 
pleaded, payment of money into court gen- 
erally does not admit liability upon the spe- 
cial count 731 

PILOTS. 

The Pennsylvania compulsory pilotage 
law of 1803 applies to foreign as well as 
American vessels 494 
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A conclusion in a declaration of debt for a 
penalty under a statute "against the law in 
such case made and provided" is not a con- 
clusion against the form of a statute, and is 
bad on error • 694 

If the facts of a plea in bar may be ad- 
mitted, and tlie action yet maintained, the 
plea is bad on demurrer 533 

In a court of limited jurisdiction, a plea 
that the cause of action did not arise within 
the jurisdiction is a plea in bar, and good 
after office judgment 591 

In assumpsit on a draft drawn by an agent 
whose authority to draw it is denied, plain- 
tiff may abandon the counts on the draft, 
and recover the value of the goods on the 
counts for goods sold and delivered ........ 337 

The filing of a plea puis darrein continu- 
ance waives all prior issues 850 

The district courts may allow amendments 
of substance on terms, but this must be be- 
fore final judgment 576 

The declaration may be amended at any 
time before the case is actually committed 
to the jury ' 454 

A copy need not be served under the rule 
on the making of a slight amendment of the 
declaration, which in no respect can affect 
the merits of the case 933 

Allegation of an xmdertaking in considera- 
tion of a contract by plaintiff to build a ship, 
and evidence of a contract to finish a ship 
x)artly built, held a fatal variance 454 

A duebill made to a wife during cover- 
ture for a consideration accruing during the 
coverture is not admissible to support a dec- 
laration which avers that the duebill was 
made dum sola 488 

A declaration describing two penal offenses 
in one count, where one penalty only is 
sought, is good after verdict 694 

Omission of the averments of citizenship 
and of the value of the property in dispute 
are defects of substance, not cured by ver- 
dict, and not amendable after final judg- 
ment 576 

PLEAOnSTG IN ADMIRALTY. 

Where, in a collision case, the pleadings of 
both parties were defective, the court allow- 
ed proper pleadings after the case was closed 
on the proofs -1084 

PLEADIISTG IN EQUITY, 

A bill addressed to the "circuit court," 
etc., "in chancery sitting," held suflicient. .1313 

Where a bill is entitled in a cause before 
it is filed, the entitling may be rejected as 
surplusage 1313 

A bill brought after a great lapse of time 
must state the reasons why it was not 
brought before, to repel the presuiuption of 
laches or improper delay 1183 

Where fraud, mistake, etc., are charged, 
distinct and definite averments should he 
made in regard to the time, occasion, or 
subject-matter thereof 1183 

A plea professing to go to the whole bill, 
and in fact covering the whole subject to 
which it applies, does not require the sup- 
port of an answer merely because it does 
not admit or deny all the allegations of the 
bill 184 

An answer filed with a plea containing 
more tlian is strictly applicable to the sup- 
port of the plea overrules the plea 1183 

In matters of form, mistakes of dates, 
and verbal inaccuracies, courts of equity are 
very indulgent in allowing amendments of 
answers; but they are slow to allow amend- 
ments as to material facts or which change 
essentially the grounds of defense 428 
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Amendments are wholly iu the court's dis- 
cretion; and, before amendments to the an- 
swer are allowed, it should be satisfied that 
the reasons for them are cogent and satis- 
factory, and that the applicant has not been 
guilty of gross negligence, etc. 428 

Equity is every reluctant to allow amend- 
ments to let in new facts or defenses, whol- 
ly dependent on parol evidence, as this 
would encourage carelessness in drawing 
answers, and encourage the manufacturing 
of testimony • • 428 

Amendments of the answer to let m writ- 
ings and documents omitted by accident or 
mistake will be readily granted — 428 

Where the case is "continued on the dock- 
et, and the counsel presumed to be in court, 
no notice of an amendment is necessary.; . 963 

Confessions, conversations, and admis- 
sions of defendant need not be expressly 
charged in the bill, to entitle plaintiff to 
prove by them facts charged and in issue. - 460 

No appearanije, demurrer, or answer to a' 
bill will waive its omission to state the citi- 
zenship of every necessary party, and that 
complainants and defendants are citizens of 
different states 910 

PLEDGKE3. 

Where a creditor in a privileged relation, 
which gives him a general lien, receives 
security to cover a particular accommoda- 
tion, such security is subject to the general 
lien 860 

In the case of houses composed of the 
same persons, but transacting business an- 
der different names at different places, se- 
curities deposited with one to cover a spe- 
cial loan are not subject to a general lien in 
favor of the other S60 

A creditor vested with authority to sell 
securities deposited with him cannot exer- 
cise it otherwise than under a trust for the 
debtor's benefit 860 

POWERS. 

An irregular conveyance under a power 
of attorney, acquiesced in and acted upon 
by the principal, who has enjoyed the con- 
sideration, will vest an equitable title i° 
the grantee • .' •1116 

A revocation of a power is not necessarily 
implied from a subsequent nower to anoth- 
er to do the same thmg, where the second 
is not absolutely inconsistent with the firstlll6 

PRACTICE AT LAW. 

Notice to produce an account book, given 
on the preceding evening, is sufficient when 
the counting house of the party is very 
near the courthouse 39 

PRACTICE IN ADMIRAIjTY. 

The district courts in admiralty exercise 
equity powers in the distribution of a sur- 
plus 'arising under a sale, whether the par- 
ties have maritime liens or not 306 

The practice in respect to the process of 
foreign attachment defined....; 603 

The warrant for process served upon the 
garnishee in a suit prosecuted by foreign 
attachment must contain a notice of the 
claim, citing him to appear and ans\yer, to 
authorize the proceeding to be carried on 
against him personally 603 

A rehearing or review cannot be had after 
the end of the term at which the decree 
was entered 349 

The court has power to vary its decree. . 726 
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Summary rehearings on motion are grant- 
ed only during the term at which the de- 
cree was made. In defaulted actions this 
is limited to 10 days, irrespective of the 

term. (Rule 40.) 726 

After the term has passed in ordinary 
cases, and after 10 days in defaulted cases, 
the court can entertain a libel of review . . . 726 

In a libel for review by defendant in a 
defaulted action, he can co'ntradict the offi- 
cer's return in the action. 726 

PRACTICE nsr EaiHTY. 

The practice of the English chancery 
court, and not that of the exchequer court, 
is the basis of the equity practice in the 
United States courts 460 

Exceptions to a master's report which are 
vague and general, and do not raise well- 
defined issues, will be overruled 1065 

Plaintiff, in a suit for infringement of 
patent, cannot, at the hearing, for the first 
time, as a matter of right, introduce evi- 
dence to rebut proof that he was not a citi- 
zen of the United States 1035 

Plaintiff was allowed to produce evidence 
in rebuttal at the hearing on payment of 
costs to defendant of procuring its evidence.1035 

Aa order need not be made limiting the 
time within which a decree rendered shall 
be performed before the party may be pro- 
ceeded against for nonperformance 807 

PRUJ'OIPAIj AISTD AGBIiT. 

See, also, "Powers." 

A person cannot adopt that part of an 
agreement made on his behalf without au- 
thority which is beneficial to himself, and 
repudiate the part which is beneficial to the 
other party 1116 

An agent converting to his own use money 
whidi he has been specifically directed to 
invest in a certain article is accountable for 
the value of such article after it has great- 
ly increased in value .• 9 

An agent collecting monev for his prma- 
pal, and retaining it as a loan to himself, 
according to a prior contract with the prin- 
cipal, is not entitled to commissions on the 
amounts collected 9 

PRUTOIPAIi AND SURETY. 

. A writing in which a person binds hini- 
self as principal cannot be contradicted, ei- 
ther at law or in equity, by showing that 
he was in fact a surety 973 

The sureties of litigants in the federal 
courts need not be residents of the state in 
whidi the suit is pending 807 

The sureties on a bond given for -the 
faithful collection of subscriptions are lia- 
ble for collections made during the second 
year, although he was to close his collec- 
tions in one year, unless the time was ex- 
tended 416 

Where a bond was given by the treasurer 
of a society for the faithful collection of 
subscriptions, held, that the sureties were 
not released by the allowance, without their 
consent, of an additional percentage to the 
principal on the collections 416 

A surety on a bond is released where 
without lus consent the creditor takes a 
new security, payable at a date beyond the 
maturity of the bond, with an understand- 
ing that he is not to trouble the principal 
for the money, unless the new security 
prove worthless 493 

It is no defense to a surety on a prison 
bounds bond that the principal was insol- 
vent when tiie bond was given 709 
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The obligors on a bond for tbe jail limits 
are not discharged from liability for an es- 
cape by the subsequent assent of the plain- 
tiff to the escape 339 

Where a firm assumed the individual 
debts of one member who jiave bond with 
sureties to indemnify the other member, 
and after dissolution an arbitration was had 
by agi-eement between them, held, that the 
award could not be given in evidence 

against the sureties 167 

Entries made by the pa-tners in the part- 
nership books after dissolution could not 
be given in evidence against the sureties, 
btit evidence couid be given of the confes- 
sions of the principal 1C7 

PRIZE. 

Jurisdiction. 

The district courts have prize jurisdic- 
tion in case of property, recently water- 
borne, captured on a wharf by man-of-war's 
meu in boats 2o2 

Defendant, claiming a vessel under con- 
demnation of a foreign tribunal, must prove 
that the tribunal was properly constituted . . 714 

If the constitution of a foreign tribimal 
be not known, it will be presumed to be a 
legal one 71-1 

Nothing will be presumed m favor of a 
foreign tribunal erected by a military com- 
mander , 714 

GroTtnds of comdemiiatioii. 

Enemy property transferred to a neutral 
residing at the time in the enemy's coun- 
try does not lose its character as enemy 
property ,1253 

"\Vhere it is intended to transship contra- 
band goods at an intermediate port, they 
are subject to capture before reaching such 
port i)V-i 

Where contraband cargo, when it leaves 
its I eutral port of departure, is really de- 
signed for the use of the enemy, it is at 
once subject to capture, though it "is inten 1- 
ed to transship the same at an intermediate 
port 1253 

Where the vessel is employed with the 
knowledge of her master in carrying con- 
traband goods to the enemy's country b/ 
means of transshipment at an ii.termediate 
pert, from which they are sent on in an- 
other vessel, the vessel is subject to eon- 
denmation with the cargo 994 

The vessel is subject to condemnation 
where, with the master's knowledge, it is 
used to carry to an intermediate port con- 
traband of war for transshipment to the 
enemy country 1253 

The master in time of war is bound to 
know the contents of contraband packages 
on board , 994 

Innocent goods on board belonging to the 
owner of contraband goods will share their 
fate 994 

Procedure. 

The claimant can cause the suit to be dis- 
posed of where libelants are guilty of 
wrongful delay in its prosecution 991 

The prize court of a belligerent, to 
which a captured neutral vessel is sent for 
adjudication, may order an examination of 
the cargo to ascertain its character, and to 
secure evidence to establish the culpability 
of the voyage '. 991 

The case, in the first instance, is to be 
tried on evidence coming from the cap- 
tured; and, if that does not raise a doubt, 
the property wilt be restored 1253 

The spoliation of papers is a strong cir- 
cumstance of suspicion, but does not fur- 
nish, of itself, sufficient ground for condem- 
nation 1253 

The absence of invoices of cargo in time 
of war is a suspicious circumstance 994 
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Proofs from two other cases on the dock- 
et of the court for trial at the same time 
allowed under Prize Rules No. 33 994 

Where it is claimed that an enemy ves- 
sel has been transferred during the war to 
a neutral, competent proof of the transfer 
must be produced, or the vessel will be re- 
garded as enemy property 1253 

The mere registry of the vessel in the 
name of the neutral claimant as owner is 
not enough 1253 

Witnesses who, it appeared, had not fully 
answered, and had not disclosed the truth 
in regard to papers on board a voyage, 
were allowed to be re-examined on standing 
interrogatories ". 1253 

Vessel and cargo condemned for an at- 
tempt to violate the blockade 1319, 1321 

Vessel and cargo condemned for violation 
of blockade 1032 

Cargo condemned as enemy property, and 
for an attempt to violate the blockade 782 

A''essel and cargo condemned «for trans- 
porting contraband of war to the enemy, 
and for an attempt to violate the blockade 

993, 1253 
Briglits of captors. 

The surrender of Charleston operated as 
a capture of all the prize or booty in the 
town and harbor 233 

An abandoned merchant vessel, saved 
and taken possession of by a cruiser on the 
surrender of Charleston, was prize to the 
United States, but neither the cruiser nor 
the fleet generally were captors 233 

The prize act of 18G4 does not exhaust 
the subject of prize or no prize. There may 
still be captures which go to the United 
States only, and there may be prize with- 
out captors 233 

PUBUiC liAinJS. 

Overlapping grants to the Union Pacific 
Railroad Company and the Sioux City 
Branch make the two companies tenants in 
common 231 

The grantee of a patentee of military 
bounty lands is not within the provision of 
the statute (Act Iilareh 1, 1800, § 7) that 
the patentee shall hold the same free from 
any contract of sale 654 

The patentee of military bounty lands is a 
necessary party to a suit by a purchaser 
from his grantee to compel a conveyance of 
the land 654 

The Indiana swamp law of 1850 held to 
have carried the title of certain lands to the 
bed of a lake 1136 

A donee under the Oregon donation act 
who, subsequent to the initiation of the four 
years' possession, and before the passage of 
the act, has conveyed ah his right, will be 
compelled to convey the legal title vested in 
him, by the patent subsequently issued. .. .1116 

QTHETING TITLE. 

A bill by legal owners alleging that defend- 
ants have forcibly taken possession under 
a false and fictitious claim of title, whose na- 
ture is not set out, is bad for want of equi- 
ty on its face 910 

A suit to ascertain and quiet title under 
Code Or. § 500, includes all grounds of con- 
troversy bet%veen the parties as to the title, 
and all matters affecting such title are de- 
termined by the final decree therein 1113 

Q,-DI TAM AISTD PEKAL AC- 
TIONS. 

Declarations in penal actions are to be 
strictly construed, and they must negative 
all exceptions 694 
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An act authorizing a city to issue its bonds 
in aid of railroad companies incorporated and 
organized does not extend to companies aft- 
erwards incorporated G07 

The want of an existing location of the 
route lield no defense to a suit on town 
bonds authorized to be issued by any town 
"situate along the route" of a certain road 
to be built 706 

Sufficiency of affidavit of assessors under 
Laws N. Y. 1869, c. 241, § 2, as to the facts 
authorizing the issue of town bonds 614 

A city which has issued bonds in aid of 
a railroad company without authority of law 
cannot be required, at the suit of a judg- 
ment creditor of the company, to deliver up 
securities received as collateral to the com- 
pany's bonds issued by it, until the city's 
rights are determined 607 

l?urchasers for value without notice of 
shares issued to a contractor for building 
its road as full-paid shares are not liable to 
assessment or liability thereon, as unpaid 
shares 1142 

The measure of liability of stockholders, 
at whatever time they became such, held 
to be that fixed by the charter, and which 
could not be increased by any subsequent 
act of the state not assented to by the cor- 
poration 1142 

Where there are a larger munber of bonds 
issued than are allowed by law, all at the 
same time, those bearing the higher numbers 
stand on an equal footing with the others, 
in the distribution of the proceeds on fore- 
closure • 1070 

TVhere a later company adopted the route 
of a former company, which abandoned op- 
erations for want of funds, and used grad- 
ing done by it, Jield, that bonds issued by 
the former company were a lien only to the 
extent of the value of the work done by it. . 710 

A contractor who has a lien on the entire 
road cannot be required to first exhaust his 
remedy against the portion covered by the 
new work 710 

The purchaser of railroad bonds is bound 
only to take notice of what appears upon 
the face of the bonds and of the mortgage 
made to secure them 1070 

Pending a suit by mortgage trustees to be 
put in possession on default in payment of 
the interest, a funding system was adopted, 
by whiclx payment of the interest was post- 
poned to enable the road to be completed. 
Eeld, that a nonassenting bondholder, who 
had not made a demand upon the trustees to 
foreclose, could not fil<> an original bill for 
such purpose 1310 

The fact that the trustees in a railroad 
mortgage have approved a reorganization 
plan recommended by one set of bondholders, 
rather than that approved by another set, 
is no ground for admitting a committee of 
the latter as parties to the foreclosure suit. . . 274 

In a suit to foreclose a mortgage on the 
property of a railroad company composed of 
several consolidated companies, the fact that 
some of the stock of one of the constittient 
companies had never been converted into 
stock of the consolidated company Jicld no 
ground for making such constituent com- 
pany a party defendant. 274 

The court may authorize receivers appoint- 
ed on foreclosure of a first mortgage to bor- 
row money to complete portions of the road, 
and put it in a condition to transact its busi- 
ness, making the sum so borrowed a lien su- 
perior to that of the first mortgage 1065 

Receivers' certificates payable to bearer, 
xeferrtng to the order of the court authoriz- 
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ing their issue, and sold for less than par, 
lield not commercial paper 1065 

Such certificates are good for the amount 
of money actually paid for or advanced on 
them to the receivers in accordance with the 
terms of the order of court 1065 

Persons who purchase such certificates, or 
advance money on them to the receivers, are 
not bound to see that the money is applied to 
the purposes of the trust 1065 

Wages due for eight months before the ap- 
pointment of railroad receivers held payable 
to such employes as were retained by the 
receivers; otherwise as to assigned claims 
for wages, and claims for rails and supplies 
furnished on the credit of the company . 274 

In the case of a trespasser upon the track, 
the railroad company is required to do only 
what prudent owners of railroads are doing 
in respect to their trains and equipments. . .1242 



REAL PEOPEETY. 

See, also, "Adverse Possession"; "Deed"; "Eject- 
ment"; "Grant"; "Public Lands." 

A lease for 500 years of certain land, cov- 
ered with a pond of water, conveys, as in- 
cident, the water and the fish therein 603 

A person in possession imder color of title, 
who believes and has good reason to be- 
lieve that his title is good, may set off the 
value of his improvements against a claim 
for mesne profits 1084 

A deed of the land will giye color of title, 
whether the grantor had title or not. . 1084 

The value of improvements cannot be set 
off against mesne profits unless they are not 
only permanent, but also add to the futiure 
value of the property for the ordinary pur- 
poses for which it is or may be used 10S4 

A permanent improvement is something 
done or put upon the land which cannot be 
removed either physically or in contempla- 
tion of the law 1084 

The amount of an assessment for a street 
improvement cannot be set off as an im- 
provement made on the property, but may 
be deducted from the gross value of the 
rents in estimating the actual damage from 
withholding the possession 1084 

EECEIVERS. 

See, also. "Banks and Banking"; "Railroad 
Companies." 

A nonresident may be appointed a receiv- 
er on the foreclosure of a railroad mort- 
gage 1065 

Receivers who willfully and corruptiy ex- 
ceed their powers are liable for the actual 
damage sustained by reason of their miscon- 
duct, but for nothing more 1065 

EEIilGIOTJS SOCIETIES. 

As to the power of the general conference 
of the Methodist Episcopal Church to di- 
vide the church, and its control of the Book 
Concern 663 

Preachers or members of the Methodist 
Episcopal Church who withdraw therefrom, ■ 
either individually or with a body of others, 
lose all rights of property pertaining to 
them while in the church ♦ . . . . 663 

BEMOVAL OF CAUSES. 

Riglit of removal. 

Such cases only are liable to removal 
from the state to the circuit court as might 
have been brought before such court by orig- 
inal process 639 
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In order to remove a cause under Act 
1789, c. 20, § 12, all the defendants must 
join in the petition 6o9 

Act 1789, e. 20, § 12. in terms applying 
only to a single defendant, embraces cases 
where several aliens or several citizens of 
another state are jointly sued as defend- 
ants 639 

In a case of diverse citizenship where 
there are several defendants, the cause 
may be removed as to all the defendants 
on the petition of one of them. (Act ilarch 
3, 1875.) 1080 

A bill to remove a cloud from plaintifFs 
title, against a trustee in a deed of trust, 
to secure a debt, the creditor secured and 
the person in possession who executed such 
deed, whose title is attacked, cannot be re- 
moved where the latter is a citizen of the 
same state with plaintiff. (Act March 3. 
1875.) 1239 

Time for removal. 

Undei Rev. St. § 639, subd. 3, a causo 
may be removed after reversal of a judg- 
ment in the state court and the ordering of 
a new trial 188 

Rev. St. § 639, subd. 3, was not repealed 
by Act March 3, 1875 188 

Proceedings to obtain. 

A mandamus will lie to enforce the re- 
moval of a cause 955 

Where refusal to deliver property to its 
owner is placed on the ground of a lien for 
storage and also for freight, and in a suit 
to recover possession it is decided that 
there is no lien for freight, defendant can- 
not claim judgment on the ground that he 
had a lien for storage alone. 64 

It seems that in an action on a replevin 
bond defendant may, in mitigation of dam- 
ages, give evidence of title in himself of 
the replevied property.... o60 

IRevival, 

See "Abatement and Revival." 

SAIiE. 

See, also, "Vendor and Purchaser." 

A statute inflicting a penalty on a sale 
does not apply to mere executory contracts, 
especially where they are declared void by 
another statute SOI 

A mere sale in one state, made with 
knowledge that the purchaser intended to 
use the property to violate some positive 
law of another state, can be the foundation 
of an action in the state whose law was in- 
tended to be violated 801 

If one in great need of money purchase 
an article on long credit for more than its 
market value, in order to resell and raise 
the needed money, such sale is not void for 
oppression, and probably not for usury, if 
nothing material was concealed 177 

Where a seller of tobacco in kegs opened 
some kegs for inspection, and offered to 
open more, but tht, quality turned out worse 
than either party supposed, he is not liable 
for fraud, nor is there any ground for re- 
scission 177 

If the purchaser discovers that the arti- 
cles are of less value than he supposed, 
and wishes to proceed in equity, he should 
offer to return them. He cannot sell them 
at auction, and then proceed in equity for 
damages alone 177 

Exaggerated representations as to price 
or value are not as strong evidence of fraud 
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as untrue statements as to title or other 
material facts exclusively within the seller's 
knowledge 177 

Fraud or misrepresentation cannot be 
taken advantage of by a purchaser from 
the vendee, unless they were practiced on 
him also by the original seller; and, if so, 
the latter must be sued alone foi- w^hat he ^ 
alone did wrongfully 177 

Where a tax on ships was changed to a 
tax on hulls only, pending completion of a 
vessel, and after it was sold by the builder 
for a price "in full," held, that the pur- ^ 
chaser was not liable for the tax 271 



SALVAGE. 

RAglit to salvage compensation. 

Slaves may receive compensation as sal- 
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Services of no particular hazard rendered 
by the crew of a United States war vessel, 
under orders of their officers, in towing in 
a derelict, give no right to salvage compen- 
sation 

Cotton belonging to the United States, \n 
course of transportation on freight, is liable 
to pay salvage - 

Services rendered in pulling boilers out of 
a navigable river, into which they had fallen 
from a steamboat, are salvage services 

Where a. steamboat is sunk on a river by 
floating ice within a few feet of the shore, 
persons on the bank who assist, at the re- 
quest of the master, in saving the cargo, are 
entitled to salvage 

Personal exposure and risk is not a neces- 
sary element in a salvage service, but it is 
to be considered in measuring the compensa- 
tion 

The owner of blocks rented for the pur- 
pose of getting a wrecked vessel afloat, the 
owmers having agreed that the vessel should 
be responsible for their hire and safe return, 
cannot recover either against the property 
saved, or in personam against the owners of 
the wreck, as a salvor, either the price 
agreed upon or for their loss lOlT 

An alleged custom of boats running in 
New York Bay to assist each other in dis- 
tress free of charge held not to have been 
proved 1140 

Rescuing and taking to a place of sjifety 
a steamer caught in the ice in New York 
Bay on a dark, foggy night, with a broken 
crank, is a salvage service calling for a small 
reward 1140 

A vessel lost in transporting sjilved cargo 
after it had been placed in a state of safety 

is not entitled to salvage 1278 

Contracts for salvage services. 

A contract for a specific sum dependent on 
success does not alter the nature of a sal- 
vage service, but only furnishes a rule of 
compensation 141 

An agreement fixing the amount of a sal- 
vage award will not be set aside, and com- 
mensurate salvage ^ven, because it proves 
to be a hard one for the salvor 141 

One hired by a salvor to assist him, with 
knowledge that his employer is working un- 
der a contract, is limited in his recovery by 
the contract price. That he is misinformed 
as to ihe terms of the contract is no ground 
of additional liability on the part of the prop- 
erty or its owners 141 

Amonnt. 

Principles under which salvage is awarded, 
and rules for fixing the amount, stated by 
Bradley, C. J 795 

The time occupied in the service is given 



but little weight in fixing the amount of sal- 



vage 
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The rule to allow moiety in cases of der- 
elict is not inflexible where the services per- 
formed are of an extraordinary nature 068 
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Where the services are very meritorious, 
and the value of the property saved very 
small, the usual proportion will be exceeded 
, in making the award • • • 582 

One-third of the gross value aJlowed for 
saving goods from a wreclc with no unusual 
labor or difficulty 366 

One-half and one-third of net value allow- 
ed for savins cargo of a vessel wrecked on 
Charleston Bar 1278 

$17,000 awarded for saving a ship and 
cargo worth $85,000, grounded on Crocus 
■Reef, in imminent danger, after 'SG hours 
labor by eight wrecking vessels and 92 men 105 

Remedies for recovery. 

Two years' delay is no defense to a libel 
in personam brought by a salvor against an- 
other who had received the salvage moneys 795 

Delay by petty officers and crew in bring- 
ing a suit against the owners for their share 
of the salvage is no defense, where they had 
no previous knowledge of the amount re- 
ceived "i^^o 

An objection that cosalvors were not join- 
ed in the bill comes too late at the final 
hearing 1140 

Apportionment. 

In apportioning salvage, one-half is given 
to the salvor vessel, and the other half to 
her officers and crew, in proportion to wages 795 

The salvor vessel will be allowed, out of 
the salvage, extra expenses incident to the 

salvage Service, which may have been incur- ^ 

red over and above her ordinary outlays. •. 795 

The shares of persons who aid in a sal- 
vage service, and receive pay therefor from 
the owners, revert to the owners 917 

Riglit to property or proceeds. 

Where the owners of a derelict vessel pur- 
chased her at the salvage sale, and then of- 
fered to carry the cargo to its destination, 
upon the raising of a blockade declared in 
the meantime, held, that they had no lien 
for freight 594 

SEAMEM-. 

Protection, and relief. 

A contract by a pilot purchasing a share 
in a vessel that his part owners shall re- 
tain yearly out of his wages such sum as 
he is able to spare, until the balance of the 
purchase money is paid, is not an assignment 
of unaccrued wages, within Bev. St. § 4536 789 

Tlie contract of shipment. 

The maritime law requires that contracts 
touching the service of seamen shall be in 
writing 481 

The statute requiring such contracts with 
the crews of vessels on foreign voyages 
(Rev. St. § 4511) does not apply to vessels 
bound for the West Indies, Mexico, or Brit- 
ish North America 483 

Shipping articles specifying no time when 
service shall begin are valid, and the serv- 
ice is to commence in a reasonable time, 
which may be shown by parol 481 

Seamen may leave the vessel at any time 
where the shipping articles do not describe 
the voyage, and an imprisonment by the 
master for refusing to remain and do duty 
is a tort 735 

A description of the voyage as "from the 
jport of Boston to Valparaiso, and- from oth- 
er ports in the Pacific Ocean, at and from 
thence home, direct, or via ports in the East 
Indies or Europe," does not comply with Act 
July 20, 1790, § 1 735 

A contract cannot be dissolved for a single 
fault unless it be of a high and aggravated 
character 687 

The causes for which a seaman may be 
discharged are ordinarily such as amount 
to a disqualification, and show him to be 
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an unsafe or an unfit man to have on board 
the vessel o87 

The power of the master to disrate an offi- 
cer or seaman is remedial, and not penal, 
and does not authorize degradation to the 
lowest place, if there be an intermediate 
place which the man is probably competent 
to fill 580 

Seamen ^Vho desert from a ship which is. 
in a perilous position, and are confined at 
the master's instance, are entitled to dis 
charge on its being shown that the vessel 
is totally disabled, and the voyage broken 
up 187 

Where the condition of advance security 
is not performed because the seamen were 
voluntarily discharged by the master be- 
fore the time of the performance, the own- 
is still liable thereon 622 

The voyage is not ended until the cargo 
and ballast are discharged 1010 

The ship is liable for the loss of a sea- 
man's trunk, though he negligently failed 
to get aboard for the voyage 697 

Condnct of master or mate in respect to 
seamen. 

The master should not inflict punishment 
for tiireats supposed to have been uttered 
by seamen while confined in jail, without 
first seeing them and hearing their state- 
ments 1 

Where the master causes any of the crew 
to be confined in a foreign jail, he must 
see that they have humane treatment. ... 1 

The master is civilly responsible for his 
ill treatment of the crew on board, not- 
withstanding the advice or direction of a 
consxil • • • 1 

The crew are entitled to the protection of 
the master against illegal violence from 
his officers; and if he refuse to hear their 
complaints, and gives no assurance against 
future wrong, he has no right to require 
further services from them 1 

Any officer may use force to coerce per- 
formance of duty by a seaman in an emer- 
gency requiring instant obedience; but 
only the highest officer on board can in- 
flict punishment for a past offense for pur- 
poses of reformation or example 1 

Knocking a man down with a belaying 
pin is an illegal mode of punishment 1 

A seaman is not authorized to use any 
kind and degree of resistance where the 
wrong done him will admit of complete 
indemnity 1 

"Wages— Right to. 

The cargo is bound to the ship for the 
freight, and the freight to the seamen for 
their wages. This is true even where the 
shipowners are also the cargo owners 299 

A shipment for a voyage from Philadel- 
phia to Batavia and back, at a certain 
rate of wages per month, is a shipment for 
an entire voyage, and wages for the whole 
voyage are recoverable though the seamen 
die at Batavia. 183 

Seamen taken from their vessel by a pri- 
vateer, and afterwards escaping, and re- 
turning home, some of them earning wages 
on the return, held entitied to wages for 
the voyage, deducting the amount so earn- 
ed, where their vessel was afterwards lib- 
erated and completed her voyage 224 

Where the vessel is let to the master for 
a portion of her earnings, and he is to have 
entire control, and to victual, man, and 
furnish her, the owners are still liable for 
wages, unless the contract is known to the 
seamen at the time of shipping 299 

In such case the money received by the 
owners is freight, and they are liable for 
wages, as having an interest in the freight 299 

A seaman who returns after a week's ab- 
sence without leave, and continues during 
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the voyage, is entitled to wages uncler the 
origiual contract, unless a new one is made.. 710 

An agreement by a pilot purchasing a 
share in a vessel that tibie co-owners shall 
retain yearly out of his wages such sum as 
he is is able to spare until the balance of 
the purchase money is paid gives them no 
authority to apjjly his wages without his di- 
rection .'....., 789 

■ Remedies for recovery. 

The crew of a vessel abandoned at sea 
have a lien on her. in the hands of salvors, 
for wages to the last port of delivery before 
abandonment, where they were shipped for 
an indefinite period 582 

A draft for advanced wages drawn by the 
master on the owner, and discounted by a 
third person under Rev. St. §§ 4533, 4534, is 
enforceable in admiralty against the owner 
without acceptance by him 622 

An agreement to renounce wages for a 
share in the catch on a fishing voyage dis- 
regarded where unequal and unjust , . 791 

One seaman may be a witness for another 
in any suit respecting the same voyage, al- 
though interested in the question, if not in- 
terested in the suit '. .1011 

Dednctions : Sstinguislmieiit, etc. 

Seamen are liable for demurrage where 
the vessel is detained by their refusal to 
worli 716 

The seamen are not liable to contribute 
for embezzlement on board unless it was 
caused by their fraud, connivance, or negli- 
gence 1011 

The police costs and charges incurred by 
a seaman for improper conduct while on 
shore, as well as wages paid another to 
take his place, are to be deducted from his 
wages 716 

Forfeiture of half of the seaman's wages 
decreed for misconduct in striking the mas- 
ter, where the seaman was otherwise pun- 
ished 963 

A claim to wages is not necessarily bar- 
red by the arrest and imprisonment of the 
seaman in a foreign port, and ^ending him 
home by the public authority, as a prison- 
er charged with an indictable offense 687 

A seaman signing articles, and not re- 
porting for duty at the stipulated time, or, 
if no time is fixed, within a reasonable time, 
may be discharged 481 

The seaman loses his right to wages 
svhere. though especially requested, he made 
no attempt imtil the last moment to get 
aboard 697 

A single act of assault and ba<tery, though 
exceeding the bounds of moderation, will 
not justify a desertion, unless there be rea- 
sonable ground for apprehending that tlie 
acts of oporession will be repeated 1204 

The log-book entry required by the act 
(.Tuly 20. 1790) must be made in accord- 
ance therewith to subject a seaman to for- 
feiture of wages thereunder for absence. . 716 

Offenses by seamen* 

The authority to commit a seaman on the 
charge of deserting his ship is limited to a 
justice of the peace 1010 

SET-OFF ANB COUNTEK- 
OliATM. 

In an action for goods sold for cash at 
auction, defendant may set off plaintiff's 
note 1321 

A consignee who has made advances upon 
a consignment may recoup damages for 
breach of the contract of shipment in a suit 
for freight 724 

There is no general doctrine of set-off 
recognized in admiralty; and, if the dam- 
ages set up by respondent exceed libelant's 
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demand, there can be no decree for the 
balance, nor any subsequent suit therefor. . 724 

SHERIFFS AND OOKSTABUE3S. 

A sheriff who receives as jailer a person 
arrested by the marshal is bound to keep 
the prisoner under all the responsibilities 
as if he had been arrested under state pro- 
cess 849 

An officer executing a writ cannot be held 
liable as a trespasser, however malicious his 
conduct, if the subject-matter was within 
the jurisdiction of the magistrate, and the 
execution regular on its face 602 



SHipprwa. 

See, also, "Admiralty"; "Affreightment"; "Av- 
erage"; "Bills of Lading"; "Bottomry and 
Respondentia"; "Carriers"; "Collision"; "De- 
murrage"; "ilaritime Liens"; "Pilots"; "Sal- 
vage"; "Seamen." 

Public regulation. 

Act June 27, 1797, denying right of re- 
registration to an American vessel seized 
and condemned by a foreign power, even on 
again becdmin^ American property, does not 
apply to American vessels privately sold to 
foreigners, and again purchased by Ameri- 
cans 557 

Act March 27, 1804, taking away the 
privileges of American ships from vessels 
owned by naturalized citizens who reside for 
a certain time in foreign countries, etc., did 
not repeal Act ,Tune 27. 1797, which denied 
registry to American vessels captured and 
condemned by foreign power, even on again 
becoming American property , 557 

A collector wrongfully refusing to re-reg- 
ister a vessel sold to a foreigner, and re- 
purchased by an American, is not person- 
ally liable in damages, if his refusal is bas- 
ed on honest mistake in construing the law.. 557 

Title to vessel. 

To charge a mortgagee personally, as 
owner of a vessel, there must be some un- 
equivocal act of possession. 1039 

Great circumspection should be used be- 
fore ordering a sale of a ship in the ab- 
sence of the owner 305 

Tbe master. 

Where the master is also consignee of the 
cargo, he has the authority of a supercargo 
during the voyage 370 

The master of a ship may hypothecate 
her under certain circumstances to raise 
money for her use, but he cannot sell her. . 305 

The master is liable to make good the loss 
where a common gambler cheated a minor 
passenger out of a sum of money, and 
he failed, after notice, to compel restitu- 
tion 700 

Where a whaling voyage was to end at 
New Bedford, but the parties afterwards 
agreed to end it at San Francisco, Jteld, that 
the master should have the expenses of his 
passage to New Bedford, and the owners 
should be allowed freight on oil to the same 
pJace 343 

A contract between the owners and mas- 
ter for a whaling voyage not exceeding five 
years' duration does not mean several voy- 
ages extending through five years, but ends 
when a full cargo is obtained 343 

A master who has a right to sue in per- 
sonam for wages may proceed by sum- 
mary petition against surplus proceeds in 
court 1250 

Employment of vessel. 

The shipowner is bound to furnish all 
reasonable and proper accommodations usu- 
ally afforded to passengers on similar voy- 
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ages in similar vesfjols, and such as are nec- 
essary to a reasonable degree of comfort, 
and to ohysical health and safety S83 

A stateroom whose temperature is raised 
from 25 to 40 degrees with heated air com- 
ing from the boiler room, where access of 
light and air is obstructed, and where bed- 
-ding is constantly wet from a defective 
pump, does not comply with a contract for 

first-cabin passage 883 

. Where the comfortable staterooms are 
disposed of, the ship's agent must inform 
the passengers, so that they may take the 
risk of such accommodations as are left. . . . 883 

A person who puts aboard a vessel silver 

dollars, against the local regulations, which 

.subjects her to seizure and detention, is 

liable to the owner for the damages sus- 

tained thereby 887 

Iiialiilities of vessels or owners. 

Quaere, whether a ship may be liable in 
rem for a tort, under circumstanced ex- 
cluding any personal liability of her own- 
ers 494 

A vessel imlawfuUy obstructing the pas- 
sage of another on tide waters is liable to 
the latter for any direct damage or preju- 
dice resulting therefrom 417 

Ximiting liability. 

There can be no limitation of liability un- 
der Act March 3, 1851, for damage to car- 
go by breach of the warranty of seaworth- 
iness • 189 

SliAVEE-Y. 

A slave hired to the master of a vessel as 
a mariner, with authority to sign the ship- 
ping articles, forfeits his wages by any act 
which would forfeit them if he were free. . 336 

The act respecting fugitives from service 
does not apply to slaves brought by their 
^masters from one state to another, who aft- 
erwards escape or refuse to return 151 

A sojourner bringing his slave with him 
to Pennsylvania cannot claim him as a slave 
after a residence of six months. The slave 
is free by Act Pa. March 1, 1780 151 

Time of a slave's being on a voyage from 
Alexandria is not to be computed as part of 
the year's residence which will entitle him 
to freedom 157 

Slaves escaping from ^laryland, and su- 
ing for their freedom in the District of Col- 
umbia, will not be delivered up on security 
to return them to Maryland 163 

SPECEFIO PERFOKMAlSrCE. 

Specific performance will not be decreed 
where the terms of the contract are not 
definite and full, and its nature and extent 
are not made out by clear and unambigu- 
ous proofs : 465 

A purchaser will not be required to take 
a doubtful title 772 

A title may be doTibtful because it de- 
pends on a doubtful interpretation of a will, 
if all parties who may be interested in the 
estate are not bound by the decree 772 

The tenant for life and contingent re- 
mainder-man in fee may represent the in- 
heritance, though their interests are mere- 
ly equitable, if the issue of the remainder- 
man will take, if he fails to do so by reason 
of the contingency 772 

TAXATIO]Sir. 

See, also, "Customs Duties"; "Internal Rev- 
enue." 

The lien of the state for taxes is para- 
mount to "all private rights. 1335 
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The lien of the state for taxes attaches to 
personal projierty upon the seizxire thereof 
by the collecting officers, from which time 
the property is in the custody of the law, .1335 

The rolling stock of a railroad may be 
sold for taxes as against mortgagees, 
though the road be unable to replace it. ., .1335 

The court cannot interfere where the 
manner of assessing and collecting taxes 
prescribed by law is not unconstitutional, 
and the officers' charged with such duties 
conform to the law 1335 

A tax title is utterly void if the land be 
sold in a wrong name, under a wrong as- 
sessment 1057 

A tax deed in Kansas, made and record- 
ed as required by la\v, bars a recovery of 
the land after two years 969 

TEKHITOEXES. 

As to the force and effect generally of 
provisions of the ordinance of 1787 for the 
government of the Northwest Territory. . . . 939 

Any provisions of the ordinance of 1787 
for the government of the Northwest Ter- 
ritory which are repugnant to the Ohio con- 
stitution, sanctioned by congress, are abro- 
gated by its i)rovisions 939 

The article in such ordinance respecting 
the navigableness of certain waters, and 
the carrying places between them, remains 
without modification 939 

TORTS. 

See, also, "Admiralty"; "Collision." 

In cases of tort, plaintifiE may elect or 
make his action joint or several, and no de- 
fendant can take away such election. .. >. . 039 

As between contending parties., the wrong- 
doer is not entitled to the benefit of the 
rule that the condition of one seeking to 
avoid a loss is viewed with more favor than 
that of one seeking a gain 9 

To"wage. 

See, also, "Collision"; "Salvage." 

TBADE-M.A'RKS ANT> TRADE- 
NAMES. 

An illustration of a crown used by brand, 
stencil plate, etc., upon vessels and labels 
for paints, may be a lawful trade-mark .... 634 

A manufacturer had no right to use the 
illustration of a crown as a trade-mark 
for paints generally, where another has pre- 
viously used it for white lead 634, 638 

In the case of a trade-mark owned by a 
firm, it is not necessary to record the name 
of each individual partner, and his place of 
residence, under Act July 8, 1870, § 77 634 

Where a trade-mark is claimed for paints 
generally, it is suflieient to specify paints as 
the class of merchandise, without specify- 
ing any description of naints.v 634 

Sufficiency of evidence of the filing of the 
declaration under oath as to the right to 
a trade-mark, under Act July 8, 1870, 
§ 77 633 

The use of a name indicating peculiar 
mechanism covered by a patent is not pro- 
tected after the patent expires...., 219 

There can be no trade-mark in the name 
"Smger Sewing Machine.". 219 

A person not connected with the Singer 
Manufacturing Company may make a Sing- 
er sewing machine, and sell it by that name, 
after the patents have expired, but he may 
not do any act conveying an intimation that 
such machine was made by that company . . 219 
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T.evying war against the United States 
by t'itizens of the republic, under the pre- 
tended authority of the new state goTern- 
ment of North Carolina, or of the so-called 
"Confederate Goyemment," was treason 
against the United States 20 

TBTATi. 

See, also, "Appeal"; "Continuance"; "Evi- 
dence" ; "Judgment"; "Jury"; "New Trial"; 
"Practice"; "Witness." 

The right of the court to instruct the 
jury is not confined to the giving of such 
instructions as may be requested by coun- 
sel 1322 

A verdict which is repugnant or uncertain 
in a material point is void 1175 

A verdict in a suit brought in the name 
of "the United States of America," find- 
ing that the party is indebted to "the Unit- 
ed States," is sufficient 69-i 

If the jury find the point in issue, a find- 
ing as to another matter out of the issue 
may be rejected as surplusage 1175 

A jury which has given a verdict of one 
cent damages, under the m'staken view that 
it will carry costs, cannot change the same 
after they have been discharged 736 

The verdict will cure defects in substance 
in the pleadings if, from the issue in the 
ease, the facts omitted or defectively stated 
may fairly be presumed to have been prov- 
ed on the trial 1046 

THUSTS. 

Y^Tiere, by contract, a trust was creat- 
ed and trustees appointed, but the trust 
was not to take effect until the happening 
of a certain event, held, that before that 
time the court would not, at the instance 
of one of the parties, remove the trustees 
for alleged misfeasance 349 

A strict trust, entirely private in its na- 
ture, must be executed by all the trustees, 
unless otherwise provided. But a public 
trust may be executed by a majority of the 
trustees, unless otherwise provided 354 

One trustee will be enjoined from denying 
another access to the books and papei-s re- 
lating to the trust 354 

A conveyance of land in consideration of 
coupon bonds by a trustee empowered to 
sell may be valid, though it be not a sale 
for money 910 

A trustee will not be permitted to obtain 
any personal benefit to himself at the ex- 
pense of his cestui one trust 354 

As to the priorities between the parties 
where a trustee in a deed of trust is also 
made agent to collect the notes secured 
thereby, which he sells to bona fide pur- 
chasers, where he subsequently obtains title 
to the property, having previously executed 
a release as trustee 623 

IXNITED STATES. 

\^'here the United States prosecute their 
suits in the state court, they are subject to 
the state law as to the manner of enforcing 
their rights 1188 

In such case a discharge from imprison- 
ment of a judgment debtor under a law of 
the state will bnr an action of debt on a 
bond given for the jail liberties. 1188 

TTSUKT. 

The purchase of a note drawn by the 
maker to his own order, and indorsed in 
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blank, from his brokers, without knowledge 
of their agency, in the regular course of 
business, at a greater rate than 6 per cent., 
is not usurious, within Act Pa. May 28, 
1858 854 

Alleged usury in a loan of money and 
sale of goods cannot be taken advantage 
of by one purchasing the goods from the 
vendee 177 

A principal betrayed into loaning money 
at a usurious rate by an agent may re- 
cover legal interest from the borrower...- 9 

VElODOIl AIJI> PimCHASBB. 

See. also, "Bankruptcy"; "Deed"; "Fraudulent 
Conveyances"; "Grant"; "Sale"; "Specific 
Performance." 

The vendee will be required to pay in- 
terest where he refused to receive and pay 
for the title on tender of a conveyance on 
the day fixed, though there was a doubtful 
point of law involved in the title 777 

One who purchases with full knowledge 
of the title, and of pretended claims, and 
receives a deed, cannot withhold a part of 
the purchase money on account of the al- 
leged defect, but must seek redress on his 
warranty 1057 

Where the statement of the quantity is 
mere matter of description, and not of the 
essence of the contract, the vendee takes 
upon himself tlie risk of the quantity, where 
there is no fraud or willful misrepresenta- 
tion 1192 

Equity will grant relief in the case of 
mistake by the parties where land is sold 
at a certain sum per acre, and the vendee 
will be allowed compensation for the de- 
ficiency 1192 

The same rule will obtain where the sale 
is for a gross sum, and there is a positive 
representation of the quantity by the ven- 
dor 1192 

On the resale of lots on default of the 
purchaser, some bringing more and some 
less than the contract price, the indorser 
on the purchase-money notes is entitled 
to the surplus of one to make good the de- 
ficiency of the othere 421 

Where one having an interest in lands 
contracted with trustees to purchase the 
whole at a given price, but failed to pay at 
the time agreed, and afterwards sold to 
others at a profit, and received the consid- 
eration, before conveyance to him by the 
trustees, held, that he was to be regarded 
as the agent of his vendees, so that they 
must aid him to refund the consideration. . 432 

A subpurchaser who gets in the para- 
mount title is bound in enuity to fulfill his 
contract with t'^e first purchaser, deduct- 
ing what he has been obliged to pay to get 
in the title. 421 



WAR. 

See, also, "Prize"; "Treason." 

The intervention of war pending a suit 
by a foreign corporation will not defeat the 
action unless it appear on the record that 
plaintifE is not within any of the excep- 
tions which enable an alien enemy to sue. . 756 

There is no legal difference as to the plea 
of alien enemy betw^een a corporation and 
an individual 756 

Compulsory payment of a debt to a re- 
ceiver under the Confederate sequestra- 
tion acts is no defense to a suit by the cred- 
itor 20 

The suspension of intercourse during the 
Civil War did not prevent the accrual of 
interest, as between citizens adhering to the 
respective belligerents 20 
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Legal rights can neither be created nor 
•defeated by the action of the government 
■of the Confederate States 20 

Concession of belligerent rights by the 
legislative and executive departments to 
rebels establishes no rights except during 
the war 20 

The acts of the people of the states in re- 
bellion merely suspended the practical re- 
lations of those states to the "Union, but 
did not for a moment effect their separa- 
tion therefrom. 20 

The proclamation of April 19. 1861, did 
not interdict commercial intercourse be- 
tween the citizens of the states in rebellion 
and those of the other states 908 

Contracts made prior to July 13, 1861, 
were not invalidated by the operation of 
the principles of international law 90S 

'WIXiLtS, 

Query, if the probate of a will in Rhode 
Island be not conclusive as well to real as 
personal estate 920 

Where a suit brings incidentally in ques- 
tion the title to land held under devise in 
another state, the will need not be probated 
in the state where the suit is brought, be- 
fore it can be used as evidence of title. .. . 309 

In a suit to establish a lost will, sec- 
ondary evidence of its existence and con- 
tents is admissible 837 

The presumption arising from the failure 
to find a will proved to have been executed 
by the testator is that it was destroyed, 
animo cancellandi; but such presumption 
may be overcome by circumstantial evi- 
dence 837 

On a question whether an alteration was 
made by the original draftsman or by a 
stranger, other proved writings of his, and 
also testimony of witnesses, are admissi- 
ble to show that the peculiarities were such 
as the draftsman frequently used in his or- 
dinary handwriting , 546 

Declarations of an intention to alter a 
will, and of being prevailed upon not to do 
so, are inadmissible to show that testa- 
tor was fraudulently prevented from revok- 
ing the will 54G 

An alteration of a pecuniary legacy in 
the will, by the legatee or a stranger, does 
not avoid the will as to other bequests. .. . 546 

Declarations of the testator before and at 
the time of making the will, and after- 
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wards, if so near ns to be part of the res 
gestsT}, are admissible to show fraud in ob- 
taining the will. But declarations at any 
distance of- time after execution are inad- 
missible 546 

A devise to '"A. and to his male children, 
lawfully begotten of his body, and their 
heirs, forever, to be equally divided amongst 
them and their heirs forever," passes a life 
estate to A., with a contingent remainder 
in fee to his children 238 

Under a power in a trustee to sell land 
"when the major part of my children shall 
recommend and advise the same," the con- 
sent of the major part of those living at the 
time of the sale is sufficient. 772 



WlTJSraJSS. 

See, also, "Bankruptcy"; "Costs"; "Deposition.'* 

The federal district court has no power to 
issue a summons to compel a witness to ap- 
pear and testify on a commission from a 
court of a foreign country to its resident 
consul to take testimony to be used in a _ 
criminal prosecution 854 

Attachments may run from the District 
of Columbia into Maryland for witnesses 
residing within 100 miles of the place of 
trial 794 

The witness is privileged from arrest dur- 
ing a reasonable time in going to court and 
returning to his home 710 

Under Act 1789, § 30, witnesses may be 
examined and cross-examined ore tenus in 
equity suits as well as suits at law. This 
power was not taken away by any subse- 
quent act, or by rule 67, promulgated Slarch 
2, 1842 92 

WRITS AND NOTICE OF SUITS. 

To entitle plaintiff to file a common ap- 
pearance for defendant under Act Pa. 
March 20, 1724, the summons must have 
been served 10 days before the return day. 
But, if not sc served the writ is not to be 
dismissed, but plaintiff must proceed reg- 
ularly to enforce an appearance 458 

The intermission of a term between the 
issue of the writ on which one defendant 
was taken and an aliat or pluries against 
the other will not prevent consolidation of 
the causes 704 
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